
AN ANALYSIS OF THE CONCEPT OF THE RIGHT TO 

CHOOSE IN RELATION TO ABORTION IN NIGERIA: A CASE 

STUDY OF THE CONVENTION ON THE ELIMINATION OF 

ALL FORMS OF DISCRIMINATION AGAINST WOMEN 

(CEDAW) 

 

 

 

 

 

 

 

GANIAT MOBOLAJI OLATOKUN 

 

 

 

 

DOCTOR OF PHILOSOPHY 

UNIVERSITI UTARA MALAYSIA 

 

 

 

 

 

 

OCTOBER, 2014 

 



i 
 

 

PERMISSION TO USE 

I agree that the Sultanah Bahiyah Library of Universiti Utara Malaysia makes it 

freely available for inspection. I further agree that copying this thesis in any manner, 

in whole or in parts for scholarly purposes may be granted by my supervisors or in 

their absence, by the Dean of Ghazali Shafie Graduate School of Government, 

College of Law, Government and International Studies. It is also understood that any 

copying or publication or use of this thesis or part thereof for financial gain shall not 

be allowed without my written permission. It is also understood that due recognition 

shall be given to me and the Universiti Utara Malaysia for any scholarly use which 

may be made of any material from this thesis. Requests for permission to copy or to 

make other use of material in this thesis, in whole or in part shall be addressed to: 

 

 

 

 

 

Dean Ghazali Shafie 

Graduate School of Government 

 Universiti Utara Malaysia 

     

 

 

 

 

 

 

 

 

 

 



ii 
 

 

ABSTRACT 

The right to choose provision under Article 16(1) (e) of the Convention on the Elimination of 

all forms of Discrimination against Women (CEDAW) has been interpreted to mean an 

abortion right for all women all over the world by Recommendation 24 of CEDAW 

Committee. Although this Convention is yet to be domesticated in Nigeria, there is a 

Reproductive Right Bill, passed in 2005 by a State’s House of Assembly, purporting to make 

abortion legal in the state. It is the contention of this study that abortion right interpretation 

of the right to choose under CEDAW cannot be sustained in Nigeria bearing in mind that 

Nigeria has the second highest maternal death rate in the whole world as a result of 

abortion. Aside from this, the abortion right interpretation of the right to choose 

under CEDAW is inconsistent with other International Human Rights Instruments 

with provisions recognizing the right to life of the foetus. The interpretation is also 

capable of undermining and under-estimating the criminal laws of Nigeria. Despite 

the fact that Nigerians are in dire need of CEDAW, it is doubtful if the Government 

of Nigeria will domesticate CEDAW if the abortion right interpretation is upheld. In 

order to solve these problems, a socio-legal research went underway consisting of a 

conceptual analysis showcasing the fact that the right to choose under CEDAW 

represents the right women have to reproduce and not the right to abort. This belief 

has been found to have a concrete foundation in the Constitution of the Federal 

Republic of Nigeria and the International Human Rights Instruments. In order to 

support this conceptual analysis, a case study was carried out within eight (8) states 

of the Federation of Nigeria. The results, which were influenced by culture, health 

and religion, reveal that the sanctity of human life, whether born or unborn, is very 

paramount. Hence, the significance of these results lies in the fact that the right to 

reproduce interpretation of the right to choose under CEDAW becomes an integral 

part of future reproductive right policy in Nigeria. 
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ABSTRAK (BAHASA) 

Hak untuk memilih peruntukan yang terkandung di bawah Perkara 16 (1 ) (e ) 

Konvensyen Penghapusan Segala Bentuk Diskriminasi Terhadap Wanita                  

(CEDAW) telah ditafsirkan sebagai  hak pengguguran bagi semua wanita di seluruh 

dunia melalui  Syor  24 Jawatankuasa CEDAW. Walaupun Konvensyen ini masih 

belum diguna pakai  di Nigeria, terdapat Rang Undang-Undang Hak Reproduktif, 

yang diluluskan pada tahun 2005 oleh Dewan  Perhimpunan Negeri , yang  bertujuan  

membenarkan  pengguguran di sisi  undang-undang  negeri. Perdebatan  dalam  

kajian  ini  ialah tentang  tafsiran  hak pengguguran  terhadap  tafsiran  hak  untuk 

memilih di bawah CEDAW tidak boleh dikekalkan di Nigeria memandangkan 

negara ini mencatat kadar kematian ibu kedua tertinggi  di seluruh dunia akibat 

pengguguran. Selain itu,  tafsiran tentang  hak  pengguguran  terhadap  tafsiran hak 

untuk memilih di bawah CEDAW tidak konsisten dengan  Instrumen  Hak Asasi 

Manusia Antarabangsa yang lain,  dengan  peruntukan  yang mengiktiraf  hak untuk 

janin terus hidup. Tafsirannya juga meremehkan dan  memperkecilkan undang-

undang jenayah Nigeria. Walaupun  Nigeria amat memerlukan CEDAW, terdapat  

keraguan  bagi  kerajaan Nigeria untuk  mengguna pakai  CEDAW jika tafsiran  

tentang hak  pengguguran  ditegakkan. Dalam usaha untuk menyelesaikan masalah-

masalah ini, satu kajian undang-undang dan sosial telah dijalankan. Kajian ini 

mempamerkan hakikat bahawa hak untuk memilih di bawah CEDAW mewakili  

keperluan hak wanita untuk melahirkan  dan  bukannya  hak untuk menggugurkan. 

Kepercayaan ini didapati mempunyai asas yang konkrit dalam Perlembagaan 

Republik Persekutuan Nigeria dan Instrumen  Hak Asasi Manusia  Antarabangsa. 

Dalam usaha menyokong analisis konsep ini, satu kajian kes telah dijalankan di  

lapan ( 8) buah negeri dalam Persekutuan Nigeria. Keputusan yang dipengaruhi oleh 

faktor budaya, kesihatan dan agama, mendedahkan bahawa kesucian hidup manusia, 

sama ada yang lahir atau yang belum lahir, adalah sangat penting. Oleh itu, 

kepentingan keputusan ini terletak pada hakikat bahawa tafsiran hak untuk 

melahirkan terhadap tafsiran hak untuk melahirkan terhadap tafsiran hak untuk 

memilih di bawah CEDAW menjadi sebahagian daripada dasar hak reproduktif  di 

Nigeria pada masa hadapan. 

 

Kata kunci: Pengguguran, CEDAW , Nigeria, Hak untuk memilih, Hak untuk 

melahirkan.  
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CHAPTER ONE 

INTRODUCTION 

 

1.1 Background of the Study 

One area that has captured the interest of the United Nations is the equality in the 

rights of men and women.
1
 Women, being classified as a minority group therefore, 

enjoy special considerations, and rights affecting them are given very high priority. 

Consequently, the United Nations General Assembly adopted the Convention on the 

Elimination of all forms of Discrimination against Women, (CEDAW) on the 18
th 

December 1979. This Convention is a human right instrument which promotes the 

principle of non-discrimination and equal status of men and women. The Convention 

focuses on three key issues. One of such issues is reproductive right. The right to 

choose forms an aspect of reproductive right.
2
 

Conversely, the right to choose according to the radical feminists of the 1960s 

means, the right women have to determine what happens to their bodies.
3
 To radical 

                                                           
1
Article 2 of the Universal Declaration of Human Rights (1948); Devaki Jain, Women, Development 

and UN: A Sixty-Year Quest for Equality and Justice, (Bloomington USA: Indiana University Press, 

2005), 11-12; Christopher McCrudden, ―Human Dignity and Judicial Interpretation of Human 

Rights,‖ European Journal of International Law 19, no. 4 (2008): 655. 

http://www.ejil.org/pdfs/19/4/1658.pdf (accessed November 25, 2011). 
2
Other aspects of reproductive rights includes, fully shared responsibility for child rearing by both 

sexes, right to maternity and family planning. Reproductive rights under CEDAW are contained in 

Article 12 dealing with health and Article 16 dealing with marriage and family. The combined effect 

of these articles is that, in order for the good health of women; women should be able to decide freely 

and responsibly as regards the number and spacing of their children. The World Health Organization 

has described birth spacing as a procedure which save lives of mothers and babies, reduces abortion 

and unwanted pregnancies and improves children‘s health and mother‘s health. The World Health 

Organization, Birth Spacing Cluster Representatives and Health Volunteers Guide (2008) 2-3 

www.emro.who.int/mps/pdf  (accessed November 26, 2011).  
3
According to Firestone, a radical feminist, the connection which women usually have with men is an 

invasion of the women‘s body, and the resultant effect of that connection, which is pregnancy, should 

be left at the mercy of the women. R. west, ―Jurisprudence and Gender,‖ in Feminist Jurisprudence 

ed. Patricia Smith, (Madison NY: Oxford University Press, 1993), 505-506; Martha C. Nassbaum, ―R. 

west, Jurisprudence and Gender, Defending Radical Feminism,‖ University of Chicago Law 

Review75, no.3 (2008): 985; The Administrator of the United Nations Development Programme, 

http://www.ejil.org/pdfs/19/4/1658.pdf
http://www.emro.who.int/mps/pdf
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feminists, this right extends to the decision whether or not to abort a pregnancy. This 

decision should be left absolutely with the women. This view was boosted in 1973 by 

the United States Supreme Court in the case of Roe v. Wade.
4
 By this decision, the 

court recognizes that a woman has a right to have an abortion under the 14
th

 

Amendment to the American Constitution. The court ruled that, when the state 

interests are compelling, the state can make laws regulating or limiting the woman‘s 

fundamental right to privacy.
5
  

The court found two conflicting state interests as a woman approaches full term, (i) 

preserving and protecting the pregnant woman‘s health, and (ii) protecting the 

potentiality of human life. The whole process of pregnancy was divided into three 

trimesters and the court explained how these interests came into play with regard to 

the decision whether or not to abort a pregnancy. The court held that, during the first 

trimester, which starts from conception till around the 12
th

 week, the woman and her 

doctor are free to decide on what to do with the pregnancy without any state 

intervention. During the second trimester, which elapsed at the 28
th

 week, the state, 

while showing interest in maternal health, can adopt regulations seeking to promote 

safe abortion. When the fetus reaches the point of viability at the third trimester, 

abortion may be prohibited by the state except when it is necessary to the mother‘s 

health.
6
 

                                                                                                                                                                     
when speaking of a 1995 worldwide survey of the status of women, that ‗life is dramatically unfair to 

women‘. Mc Elvaine, Robert S, Eve Seed: Biology, the Sexes and the Course of Human History, (New 

York NY: McGraw-Hill Company, 2000), 1. 
4
 410 US 113 (1973). 

5
D. Sperling, Management of Post-Mortem Pregnancy. Legal Philosophical Aspect (England: Ashgate 

Publishing Company, 2006), 2; R. J. Cook and B. M. Dickens, ―Human Right Dynamics of Abortion 

Law Reform,‖ Human Rights Quarterly 25, no.1 (2003): 22-25. 

http://www.jstor.org.eserv.uum.edu.my/stable/pdfplus/2003.pub (accessed February 3, 2011).   
6
Sperling, Management of Post-Mortem Pregnancy, 2.  

http://www.jstor.org.eserv.uum.edu.my/stable/pdfplus/2003.pub
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In the United States of America, the 14
th

 Amendment guarantees a woman‘s right to 

privacy, and by implication, a woman‘s right to choose abortion.
7
 Since this decision, 

most nations of the world began to have a more liberal view towards abortion. 

According to Susan Cohen, 60% of women of reproductive age (15-44) live in 

countries where abortion is legal, while the remaining 40% of women of 

reproductive age live in countries where abortion is restricted.
8
     

Nigeria is one of those countries with restrictive abortion laws. Termination of 

pregnancy in Nigeria is restricted under both the Penal Code (applicable in the 

North) and Criminal Code (applicable in the South) and carries very heavy jail term 

of up to 14/years for the provider and 7/years for the woman, except it is performed 

to save the woman‘s life.
9
 Based on this, some quarters of the Nigerian population 

believe that this criminal law provision is discriminatory against women. They felt 

that, since both men and women are equal before the law, there should be no 

restriction to deprive women from doing whatever they want to do with their bodies. 

Any attempt to stop women from exercising this right is seen as a discrimination 

which CEDAW has eliminated through the reproductive rights. The right to choose 

                                                           
7
Right to privacy has been held to mean the right an individual, married or single, has to be free from 

unwanted government intrusion in matters so fundamentally affecting a person as decision whether to 

bear or beget a child. This was the statement made by the court in the case of Eisenstandt v. Baird 405 

U.S. 438, 92 S. Ct. 1029, 31 L. Ed. 2d 349, (1972). The court has also employ the right of privacy 

clause in Grisswold v. Connecticut 381 U.S. 479, 85 S. Ct. 1678, 14 L. Ed. 2d 510, (1965), where law 

banning the use of contraceptive by married couples was declared unconstitutional on the grounds of 

intruding into the privacy of persons.  
8
Susan Cohen, ―Facts and Consequences: Legality, Incidence and Safety of Abortion Worldwide‖ 

Guttmacher Policy Review 12, no.4 (2009). http://www.guttmacher.org/pubs/gpr/12/4/gpr120402.html 
(accessed June 15, 2012). Previously, 25% of the world population lives in countries where abortion is 

restricted, and 61% of the world population live in countries where abortion is allowed. Siegrid Tautz, 

―(un) safe Abortion, A Review and Discussion Paper‖ Federal Ministry for Economic Cooperation 

and Development. Health and Population, Supraregional Project: Promotion of Reproductive Health. 

4320 (2004): 7. http://www.giz.de/Themen/de/dokumente/de-disk-ssa4(1).pdf (accessed November 

20, 2011); Anika Rahman, Laura Katzive and Stanley k. Henshaw, ―A Global Review of Laws on 

Induced Abortion, 1985-1997,‖ International Family Planning Perspectives 24, no.2 (1998):57. 

http://www.guttmacher.org/pubs/journals/2405698.html/ (accessed November 20, 2011). 
9
 Secs 232 and 235 Penal Code Law of Nigeria 1963 and secs 228, 229 and 230 Criminal Code Law of 

Nigeria 1990.  

http://www.guttmacher.org/pubs/gpr/12/4/gpr120402.html
http://www.giz.de/Themen/de/dokumente/de-disk-ssa4(1).pdf
http://www.guttmacher.org/pubs/journals/2405698.html/
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as defined by radical feminists of the 1960s is thus implored to interpret the right to 

choose within CEDAW. 

However, another segment of the Nigerian population believes that the virtues of 

African tradition, particularly, Nigerian culture, which is interwoven in their 

religions and practices, will be subverted, and more problems will emerge if the 

radical interpretation of the right to choose is imported into the Nigerian laws.
10

  

Abortion is a major cause of social and clinical problem in Nigeria.
11

 Based on the 

fact that the Criminal laws of the country prohibit abortion, women in Nigeria take to 

abortion in clandestine places
12

 leading to very high increase in abortion-related 

maternal morbidity and death.
13

 Abortion is also the cause of long term morbidity in 

                                                           
10

In Imo state of Nigeria, a state in the East of Nigeria, the State‘s House of Assembly has been 

commended for rejecting the Imo State Women‘s Right Bill (2009).The legislature voted 13-1 against 

a bill that would have made abortion legal in the pro-life State.
 
A former governor of the State had 

expressed shock on the wave to legalize abortion in Nigeria in the 21
st
 century. The defeat of the bill 

has demonstrated that Nigeria, as a whole has deep respect for cultural norms and religious tenents. In 

Owerri, Nigeria, the rejection of the bill was tagged, a ‗victory of the superior Imo cultural values over 

the new global western cultural revolution‘. Orji Kalu, ―Legalization of Abortion?, No Way‖  

http://www.sunnewsonline.com/webpages/colomnists/kalu/kalu/20-june-htm (accessed March 22, 

2011).  
11

F E Okonofua, ―Clinical Consequences of Unsafe Abortion and their Management in Nigeria,‖ 

Clinical Issues in Reproductive Health. Prevention of Morbidity and Mortality from Induced and 

Unsafe Abortion in Nigeria (1991): 19-20. (Being a paper delivered at the proceedings of a seminar 

Organized by the Department of Obstetrics, Gynaecology and Perinatology, Obafemi Awolowo 

University, Ile-Ife. Nigeria. 4-9 December 1991). 

www.popcouncil.org/pdfs/ebert/abortmorbmortnigeria.pdf (accessed November 26, 2011);Singh 

Susheela, ―Hospital Admissions Resulting from Unsafe Abortion: Estimates from 13 Developing 

Countries‖ Lancet 368, no. 9550 (2006): 1887-1889; Nwogu-Ikojo E. E. and Ezegwui H U, ―Abortion 

Related Mortality in a Tertiary Medical Centre in Enugu, Nigeria,‖ Journal of Obstetrics and 

Gynaecology 27, no.8 (2007): 835-836.  
12

Boniface A. Oye- Adeniran et al, ―Induced Abortion in Nigeria: Findings from Focus Group 

Discussion,‖ African Journal on Reproductive Health 9, no.1 (2005):134 

http://www.ingentaconnect.com/content/wharc/ajrh/2005/0000009/00000001/00016 (accessed March 

2,
 
2011). 

13
 F. E. Okonofua, That She May Multiply Without Tears (2006) being the inaugural lecture delivered 

by him on 7
th

 December, 2006 at the University of Benin, Nigeria, 25; Patrick I. Okonta, Peter N. 

Ebeigbe and Ileogben Sunday- Adeoye, ―Liberalization of Abortion and Reduction of Abortion 

Related morbidity and Mortality in Nigeria,‖ Acta Obstetricia et Gynecologica Scandinavica 89, no.8 

(2010):1087.  

http://www.sunnewsonline.com/webpages/colomnists/kalu/kalu/20-june-htm
http://www.popcouncil.org/pdfs/ebert/abortmorbmortnigeria.pdf
http://www.ingentaconnect.com/content/wharc/ajrh/2005/0000009/00000001/00016
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women including infertility, chronic pelvic pain, recurrent and spontaneous abortion 

and ectopic pregnancies.
14

 

Abortion as a social problem has existed with arguments centring on whether or not 

to legalize it.
15

 It is important to state that the controversy whether or not to legalize 

abortion in Nigeria dates as far back as 1982. A 1982 move to liberalize abortion by 

the society of Gynaecologist‘s and Obstetricians of Nigeria was opposed and the 

Termination of Pregnancy Bill, sponsored by the same society was defeated at the 

National Assembly. Religious leaders and the Nigerian Council of Women Societies 

of Nigeria were opposed to the Bill. They fear that its passage would promote sexual 

promiscuity.
16

 

However, recently, the Anambra State House of Assembly in Nigeria has boycotted 

the National Assembly by passing a bill purporting to legalize abortion in the state,
17

 

                                                           
14

Abasiattai Anieken M. and Umoiyoho Aniefiok J., ―A 6-Year Review of Maternal Deaths in A 

Teaching Hospital in South-South Nigeria,‖ Internet Journal of Gynaecology and Obstetrics, 11, no.1 

(2009): 5; D. Y. Buowari, ―Pattern of Gynaecological Admission at a Rural Hospital in Nigeria,‖ The 

Internet Journal of Tropical Medicine  7, no.1 (2010), http://www.ispub.com/journal/the-internet-

journal-of-tropical-medicine/volume-7-number-1/pattern-of-gynaecological-admission-at-a-rural-

hospital-in-nigeria.html#sthash.rc1GV8i8.dpbs. (accessed January 17, 2013).  
15

In a strongly worded letter by a group, named African Anti-Abortion Coalition (AAAC), to the late 

president of Nigeria, Musa Yar‘Adua, the group informed the president that, some pro-abortion 

groups have shifted their fight against the Nigerian unborn children to the States‘ Houses of 

Assembly, after their crushing defeat at the National Assembly. The group wants the president to act 

on the issue. African Anti-Abortion Coalition, Chidicon Medical Center, 

www.chidicon.com/AAAC.html (accessed February 5, 2011). Even after the passage of the so-called 

Women‘s Reproductive Rights Law, in Anambra State, one of the Eastern States of Nigeria, there was 

an immediate worldwide condemnation from national and international pro-life groups alleging a 

constitutional violation, and a call for the outright striking out of the law. In another related 

development, in Imo State, another Eastern State of Nigeria, the State‘s House of Assembly has been 

commended for rejecting the Imo State Women‘s Right Bill (2009). The Legislators voted 13-1 

against a bill that would have made abortion legal in the pro-life state. Kalu, ― No Way‖  
16

POPULATION POLICY DATA BANK maintained by the Population Division of the Department 

for Economics and Social Affairs of the United Nations 

Secretariat.www.un.org/esa/population/publications/abortion/doc/nigeria.doc  (accessed November 7, 

2011).  
17

 Women‘s Reproductive Rights Law, Anambra State (2005). 

http://www.ispub.com/journal/the-internet-journal-of-tropical-medicine/volume-7-number-1/pattern-of-gynaecological-admission-at-a-rural-hospital-in-nigeria.html#sthash.rc1GV8i8.dpbs
http://www.ispub.com/journal/the-internet-journal-of-tropical-medicine/volume-7-number-1/pattern-of-gynaecological-admission-at-a-rural-hospital-in-nigeria.html#sthash.rc1GV8i8.dpbs
http://www.ispub.com/journal/the-internet-journal-of-tropical-medicine/volume-7-number-1/pattern-of-gynaecological-admission-at-a-rural-hospital-in-nigeria.html#sthash.rc1GV8i8.dpbs
http://www.chidicon.com/AAAC.html
http://www.un.org/esa/population/publications/abortion/doc/nigeria.doc
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despite the fact that CEDAW has not been domesticated in Nigeria.
18

 There is a 

strong claim now that, abortion can be legalized in Nigeria using the right to choose, 

an aspect of reproductive rights within CEDAW as its basis.
19

 

It is the belief of this present research that, the right to choose, which is one aspect of 

reproductive right, cannot be interpreted radically as it is generally being contended. 

This believes has its justifications from the consistent nature of all international 

human rights instruments, in their respect for the unborn child‘s right to life. 

All international human rights instruments are consistent in their right to life 

provisions of all citizens of the world generally, and in particular, the unborn child‘s 

right to life. Abortion is frowned at by all international human rights instruments, by 

their provisions as regards the right to life of the unborn. For example, Article 3 of 

the Universal Declaration of Human Rights,
20

 states that, ―everyone has the right to 

life, liberty, and security of person‖. The Preamble to the Declaration of the Rights of 

the Child, 1959, says that, ―the child, by reason of his physical and mental 

immaturity, needs special safeguards and care, including appropriate legal protection 

before as well as after birth‖. The Geneva Declaration of the Rights of the Child 

1924, provides that, ―the need for such special safeguard including legal protection 

for the child before as well as after birth‖. Article 1 of the Draft International 

                                                           
18

Theory of dualism holds in Nigeria. No treaty shall have the force of law, unless such treaty has 

been enacted into law by the National Assembly. Section 12, Nigerian Constitution. Also, General 

Sanni Abacha v. Gani Fawehinmi (2000) FWLR pt 4 533 at 585-586.   
19

 Recommendation 24 of the CEDAW Committee has pointed out that neglect of health services that 

only women require is discrimination and a deficit that government must remedy. The committee 

further noted that criminalization of abortion is a barrier that states should improve. It must be pointed 

out quickly that, CEDAW committee is a body set up to monitor compliance of state parties with 

CEDAW rules. This being the case, it is not expected of that body to make recommendations contrary 

to what is contained in the body of the rules, it expected to monitor its compliance. There is nothing 

within the CEDAW rules to show the intents of recommendation 24. Consequently, many researchers 

in Nigeria tend to blame the restrictive penal laws for the high rate of maternal mortality, which to 

them is a discrimination against women. CEDAW is now being used as a means of ‗legalizing 

abortion through the back door‘.Sonnie Ekwuowusi, ―Why Obasanjo Must Not Sign CEDAW,‖ This 

Day Newspapers (Nigeria) May 16, 2007.  
20

GA. Res. 217A, art 3, UN, GAR, 3
rd

 Sess, 1
st
 Plen. Mtg. UN Doc A/8 (Dec, 12, 1948). 
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Covenant on Human Rights 1947
21

stipulates that, ―it shall be unlawful to deprive a 

person, from the moment of conception, of his life and bodily integrity‖. The 

Convention on the Prevention and Punishment of the Crime of Genocide 1948
22

 

states that, ―the concern for the child before as well as after birth is here confirmed‖.  

Other international human rights instruments with right to life provisions for the 

unborn are: International Covenant on Civil and Political Rights, 1966
23

 and 

American Convention on Human Right, 1969.
24

  If all these international human 

rights instruments are consistent in their provisions for the unborn child‘s right to 

life, then the right to choose, an aspect of reproductive right under CEDAW cannot 

be interpreted differently. It is therefore submitted by the researcher that the Protocol 

to the African Charter on Human and People‘s Right on the Rights of Women in 

Africa, authorizing medical abortion in a bid to protect the reproductive right of 

women, is inconsistent with all international human right instruments. The Protocol 

to the African Charter on Human and People‘s Right of Women in Africa is the only 

international human rights instrument providing for abortion.
25

 

 
It is further believed that, in the absence of any particular provision under CEDAW 

itself pointing to the right to abort for women, and in order for the criminal laws of 

the country to perform their functions of criminalizing abortion, the radical 

interpretation of the right to choose i.e., the right to abort cannot be sustained in 

Nigeria. 

                                                           
21

 UN Doc. E. CN. 4/21. 
22

This Convention was approved by the United Nations General Assembly on the 9
th

 December, the 

day before the Universal Declaration of Human Right was approved and it  
23

Art. 6(5)  
24

Art. 1(2)  
25

Piero A. Tozzi, International Law and the Right to Abortion (New York: Legal Studies Series, 

2010), 2.  
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Hence, this research is concerned about giving the right to choose under CEDAW an 

interpretation suggesting a right to reproduce for women, instead of a right to abort.  

 

1.2 Problem Statement 

1. All international human rights instruments are consistent in their right to life 

provision of all citizens of the world generally, and in particular, the unborn‘s 

right to life. If the right to choose under CEDAW is interpreted to mean 

abortion right, that interpretation will be inconsistent with the right to life 

provision of the fetus under all other international human rights instruments.
26

  

2. There is the claim in some quarters
27

 in Nigeria that the Federal Legislative 

Houses has failed in their responsibilities to domesticate and implement 

CEDAW despite the country‘s ratification of the Convention since 1985.  

3. There is a strong belief by some people in Nigeria, suggesting that the 

criminalization of abortion is the main cause of maternal mortality-- a 

discrimination against women, and therefore against her human right.
28

 This 

has led in the use of right instrument-- CEDAW to justify the legalization of 

abortion in Nigeria. 

                                                           
26

For example, Art. 3 of the Universal Declaration of Human Rights, Universal Declaration of Human 

Right, GA. Res. 217A, art 3, UN,  GAR, 3
rd

 Sess, 1
st
  Plen. Mtg. UN Doc A/8 (Dec, 12, 1948).  

27
Aniekwu Nkolika Ijeoma, ―The Convention on the Elimination of all Foms of Discrimination 

Against Women and the Stuatus of Implementation on Health Care in Nigeria,‖ Liz Gilbert, David 

and Lucile Pakard Foundation, 35. http://www.wcl.american.edu/hrbrief/13/3ijeoma.pdf (accessed 

June 11, 2012).  
28

Notable amongst those people (mostly researchers) that have linked maternal mortality to the 

restrictive abortion laws in Nigeria are, Professor F.E.Okonofua, Boniface A. Oye-Adeniran , Isaac F.  

Adewole, amongst others.  

http://www.wcl.american.edu/hrbrief/13/3ijeoma.pdf
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4. Clamour for the legalization of abortion in Nigeria on the basis of the right to 

choose under CEDAW despite the fact that Nigeria has the second highest 

maternal death rate in the whole world as a result of abortion.
29

 

 

1.3 Research Questions 

1. What are the fundamental principles of international human rights 

instruments in relation to the driving considerations to legalize abortion in 

Nigeria?  

2. What is the reason behind the non-implementation of CEDAW in Nigeria in 

the context of the right to choose in relation to abortion? 

3. How should the right to choose under CEDAW be interpreted in relation to 

women‘s right to abort in Nigeria?  

4. What is the relationship between criminal law and legalization of abortion in 

Nigeria? 

5. How relevant is the provision of the right to choose under CEDAW as the 

basis for the legalization of abortion in relation to the current move to legalize 

abortion in Nigeria, considering the high mortality rate as a result of 

abortion?  

6.  

                                                           
29

 This statement was made by the then minister at the 37
th

 meeting of the National Council of Health 

held in Lagos, Nigeria from the 28
th

 October to 1
st
 November 1991. The background to the seminar on 

Critical Issues in Reproductive Health. Other sources have lent weight to the statement by the former 

minister. Ogunjimi Lucas Olusegun, Ibe Rosemary Thomas and Ikorok Maria Michael, ―Curbibg 

Maternal and Child Mortality: The Nigerian Experience‖ International Journal of Nursing and 

Midwifery 4, no.3 (2012): 35; Bosede Olanike Awoyemi and Olanrewaju Olaniyan, ―The Demand for 

Abortion and Post Abortion Care in Nigeria,‖ Paper for presentation at the Centre for the Study of 

African Economies Conference, 2011 held at St Catherine‘s college, Oxford, 20-22 March, (2011): 2.  
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1.4 Research Objectives 

1. To examine the fundamental principles of international human right 

instruments in relation to the driving considerations for the legalization of 

abortion in Nigeria. 

2. To examine the reason for the non-implementation of CEDAW in Nigeria in 

the context of the right to choose in relation to abortion. 

3. To examine the interpretation of the right to choose under CEDAW in 

relation to women‘s right to abort in Nigeria. 

4. To examine the relationship between criminal laws of Nigeria and the 

legalization of abortion in Nigeria. 

5. To analyze the views of certain social actors in relation to the current move to 

legalize abortion in Nigeria using the right to choose within CEDAW as the 

basis, considering the high mortality rate as a result of abortion in the 

country. 

6. To give recommendations based on the findings of the research. 

 

1.5 Significance of the Study 

The study is significant to many stakeholders in Nigeria, and even beyond. The 

stakeholders and the benefits they stand to derive from this study are hereunder 

presented: 
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The Government of Nigeria: 

The major stakeholder in this study is the government of Nigeria. This is because the 

study intends to provide a policy basis for legislative development in the area of 

reproductive right and criminal regulations on abortion in Nigeria.  

The Legal Profession: 

Instrument like CEDAW is a valuable document for the legal profession in justifying 

that the right to choose, which is an aspect of reproductive right is synonymous with 

right to choose to reproduce, and by implication, unborn‘s right to life. The study 

will serve as a reference point in justifying that all international human rights 

instruments, including CEDAW, serve one purpose- respect for the dignity of 

mankind, whether born or unborn. 

The Medical Profession: 

For the medical profession, the study is significant in that, the unborn‘s right to life 

as comprised in CEDAW is synonymous with the contents of the Hippocratic Oath. 

This will tend to discourage doctors from the habit of performing abortions, because 

these doctors will now see that, there is, in existence, an international human right 

instrument which preaches the respect of human dignity just like the oath he/she 

swore to. 

The Country and People of Nigeria: 

The country and people of Nigeria as a whole will stand to benefit from this piece of 

study in terms of criminalizing abortion and a better understanding of the principle of 

the right to choose within CEDAW. 
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The World at Large: 

The world at large will benefit from the study in that, the whole controversy 

surrounding abortion might be laid to rest if the right to choose under CEDAW is 

interpreted to mean the right to reproduce for women. Once this is done, the unborn‘s 

right to life will form an integral part of CEDAW. Consequently, the controversial 

issue as to when life begins as well as the doctrine of person or personhood will have 

no place. The respect for the dignity of human life will henceforth be the determining 

factor. 

The Area of Study: 

Above all, the study is significant to the area of study itself, as it will serve as a 

reference point in the face of inadequate reference material in this field of endeavour. 

 

1.6 Limitations of the Study 

The researcher encountered some problems regarding collection of data from the 

chosen samples for the study.
30

 However, with a short, simple and straight to the 

point interviewing questions, well planned schedule arrangements and the use of an 

intermediary with respect to the African traditionalists, the researcher was able to 

overcome the difficulties. 

 

                                                           
30

The people constituting the samples in this study are mostly social actors and individuals who are 

likely to be occupied in one way or the other, and the likelihood of having so much time to grant an 

interview is slim. The doctors amongst them might claim they are either on call, or have a surgery, the 

NGOs amongst them might be occupied throughout the period of the interview, the married as well as 

unmarried population may give some excuses, the African Traditionalists may claim that, the 

researcher is not eligible to see them. Some traditionalists are often engaged in the performance of 

some traditional rites and rituals, and when this happens, the tendency of wanting to see a female, like 

the researcher is very slim. 
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1.7 Conclusion 

This chapter provided a brief introduction to what was expected in the body of the 

research. The next chapter dealt with the methodologies employed in the study. 
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CHAPTER TWO 

RESEARCH METHODOLOGY 

 

2.1 Introduction 

The aspiration of what the law is capable of doing, informed the objectives of this 

study which span across, identifying the main goals of international human rights 

instruments, examining the relationship between criminal law and abortion in 

Nigeria, the major reason behind the non-implementation of CEDAW in Nigeria, as 

well as the importance and, or significance of interpretation in order to identify the 

true notion of the right to choose in Nigeria. In order to realize the stated objectives 

above (objectives 1 to 4 of this study), a doctrinal research was employed. 

It must be noted that, this study also employed the use of social method of research. 

The choice of this methodology was based on the fact that, one of the questions 

raised in the course of this study, though a legal research, was of a social nature. 

Hence, the need to employ the use of some techniques of data collection used in 

social science researches was very vital. This was indeed vital in order to determine 

the nature and extent of the law, the adequacy or inadequacy of the existing law, as 

well as to know whether there was need for a new law, or to ascertain whether an 

efficacious use of   law can offer some kind of solution or answer to the problems or 

questions or whether law can be used as an instrument of control, change or reform. 

This method was used to achieve the fifth objective of this study. 

Consequently, this chapter consists of research design, instrumentation, data 

collection procedure, population and samples, technique of data analysis and 

conclusion. 
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2.2 Research Design 

Different authors have different terms and opinions with regards to research design. 

Research designs comprise the overall procedure involved in the course of a 

research. The overall decision involves which design should be used to study a 

topic.
1
 In this research, the design employed was qualitative design in form of an 

explanatory study embedded within a case study research design and strategy. Also 

employed was a doctrinal research. 

 

2.2.1 Case Study Research Design and Strategy  

Most studies in the field of law go beyond description and seek to explain a 

particular phenomenon. Explaining is to state the reason for what happened, or how 

things are proceeding, or what something or someone is like.
2
 Explanatory studies 

focuses on ‗why‘ or ‗how‘ something is the case in a particular situation.
3
 

Thus, in order to achieve the fifth objective of this study, the researcher went beyond 

describing, and went on to explain, the views of certain actors on the right to choose 

within CEDAW being used as the basis for which abortion is to be legalized in 

Nigeria.  

                                                           
1
John W. Creswell, Research Design: Qualitative, Quantitative, and Mixed Methods Approaches 

(California, UK, India: Sage Publications Limited, 2009), 3; R K Yin, ―Designing Single- and 

Multiple- Case Studies,‖ in Improving Educational Management through Research and Consultancy 

eds. Nigel Bennett, Ron Glatter and Rosalind Levacic (London: Paul Chapman Publishing Limited, 

1994), 155. 
2
Keith F Punch, Introduction to social Research: Quantitative and Qualitative Approaches (London, 

California, India: Sage Publications, 2005), 15. 
3
Ibid; Robert K. Yin, Application of Case Study Research 3

rd
 Edition (London, California, India: Sage 

Publications, Inc, 2011), 45.  
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Hence, this study was explanatory in nature, and in terms of research design, it was 

qualitative,
4
 because, it explained how individuals or group felt about a social or 

human problem, like the one that was under consideration in this study. 

The researcher also had a strong conviction that, there must be an element of fit 

between the selected method and the research to be carried out.
5
 It was this 

conviction which inspired the selection of a case study as the research strategy in 

order to achieve the fifth objective of this study. 

Several reasons accounted for why a case study was a method of choice for this 

study. Firstly, a case study ensures the researcher understands an in-depth 

explanation of an event or process that was carried out. It ensures an in-depth 

understanding of some real life situations.
6
 The event or process in this study was the 

views of certain social actors in Nigeria on the right to choose within CEDAW as the 

basis for the legalization of abortion in Nigeria. A case study has the advantage of 

rendering rich and in-depth information. This will further lead to having as many 

variables as possible. This advantage is particular to a case study, and it is not usually 

available while using other methods of social science research. This study was 

carried out in real life context. It is only with the use of such methodology like case 

                                                           
4
Sonia, Ospina, ―Qualitative Research,‖ in Encyclopaedia of Leadership Vol 1 eds. George R. 

Goethals, James MacGregor Burns and Georgia Sorenson (California, UK, India: Berkshire 

Publishing Group LLC, Sage Publications, 2004), 1; Creswell, Research Design, 4. 
5
There must be reasonable explanation for the choice taken which account for the importance of fit. 

Janet Houser, Nursing Research: Reading, Using and Creative Evidence (Sudbury MA: Jones and 

Bartlett Learning, 2011), 93 Peter G. Miller, John Strang and Peter M. Miller, Addiction Research 

Methods (Chichester, West Sussex, UK; Ames, Iowa:  Blackwell Addiction Press, 2010), 4. 
6
Robert K Yin, Case Study Research Design and Methods 3rd Edition (London, California, India: 

Sage Publications, 2003), 1. A case study tolerates the condition whereby, the boundaries between the 

phenomenon and its context are not clear. The case study method has sufficient flexibility to cope 

with this uncertainty. Robert K Yin, ―Enhancing the Quality of Case Study in Health Services 

Research,‖ Health Services Research 34, no.5 (1999): 1211. 

http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1089060/pdf/hsresearch00022-0132.pdf (accessed 

January 30, 2012). 

http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1089060/pdf/hsresearch00022-0132.pdf
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study, that the right to choose within CEDAW can be understood and placed in its 

real context. At the end of the exercise, the right to choose under CEDAW was 

placed in its proper context. 

Secondly, the three conditions set out by Yin in order for a study to fall under the 

category of research that will use a case study as its strategy was met by the fifth 

objective of this study. The fifth research question in this study was a ‗how‘ 

question, and according to Yin, this is the first condition in a case study research 

strategy.
7
  The second condition, according to Yin, is the extent of control the 

researcher has over events. In a case study approach, the investigator has no control 

over the behaviour of participants.
8
 

This study elicited the views and opinions of diverse individuals and groups on the 

right to choose under CEDAW as the basis for the legalization of abortion in Nigeria. 

The researcher had no control over the behaviour of the participants, since the 

researcher was interested in the truth and fact of their opinions. In order to give voice 

to the powerless and voiceless,
9
 in this study, the researcher had no control on their 

behaviour. 

The third condition, as set out by Yin, is the focus on contemporary event and not on 

historical event.
10

 The difference between histories and case studies is that, history 

                                                           
7
Yin, Case Study Research 3

rd
 Edition, 1; Bude Su et al, ―The Importance of Interaction in Web-Based 

Education: A Program-Level Case Study of Online MBA Learning,‖ Journal of Interactive Online 

Learning 4, no.1 (2005): 5, http://actxelearning.pbworks.com/f/4.1.1.pdf  (accessed January 15, 2012). 
8
Yin, Case Study Research 3

rd
 Edition, 1.  

9
Winston Tellis, ―Application of a Case Study Methodology,‖ Qualitative Report 3, No.3 (1997): 

http://www.nova.edu/ssss/QR/QR3-3/tellis.2html (accessed December 19, 2011). 
10

Yin Robert K, ―The Case Study Crisis: Some answers,‖ Administrative Science Quarterly 26, no.1 

(1981): 59; Yin, case Study Research 3
rd

 Edition, 2, 5-10. Whenever a case study focuses on a 

contemporary phenomenon, it is suggestive of the fact that, such a case study will be an explanatory 

one. Kohlbacher Florian, ―The Use of Qualitative Content Analysis in Case Study Research,‖ Forum-

Qualitative Social Research 7, no.1 Art 21(2005) http://nbn-resolving.de/urn:de:0114-fqs0601211  

(accessed January 13, 2012). 

http://actxelearning.pbworks.com/f/4.1.1.pdf
http://www.nova.edu/ssss/QR/QR3-3/tellis.2html
http://nbn-resolving.de/urn:de:0114-fqs0601211
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focuses on historical events, while case study is capable of examining both history 

and contemporary events. History presupposes the absence of people to provide the 

evidence, and so, reliance must be made on documents and artifacts as evidence. 

This study was of a contemporary nature, as it dealt with the issue of the right to 

choose under CEDAW as the basis for legalizing abortion in Nigeria, which is, as we 

speak, a contemporary issue needing an in depth explanation in Nigeria in order to 

make the issue more understandable to the majority of Nigerians.
11

  

Case study tells a story about something unique, special or interesting. This story can 

be about individuals, organizations, processes, programs, neighbourhood, institutions 

and even events. The case study gives a foundation story behind the result by 

bringing to limelight what happened to bring it about. A case study can also be a 

good opportunity to highlight a project‘s success, or to bring attention to a particular 

challenge or difficulty in a project. Cases are selected because, they are highly 

effective, non-effective, representative, typical or of special interest.
12

 

Case Study can also be referred to as a strategy of inquiry in which the researcher 

takes an in depth look into a program, event, activity, process or one or more 

individuals. Case studies are viewed as a multi-perspective analysis, in that the 

researcher considers the voice and perspectives of the actors, as well as paying 

particular attention to relevant group of actors, and the interaction between them. 

                                                           
11

It is a contemporary issue because, a state in Nigeria (Anambra State) has, in 2005, passed a 

Reproductive Right Law which made abortion legal in that state. The bill was based on the ‗right to 

choose‘ within CEDAW, an international human right instrument that is yet to be domesticated in 

Nigeria. This serves as a signal that this is a contemporary issue needing urgent attention.  
12

Tellis, ―Application of a Case Study,‖  
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This aspect is a salient point in the characteristics that case study offers. They give 

voice to the voiceless and powerless.
13

 

 A case study can also be termed as an in depth inquiry that detail a program, project 

or facility in its real-life context. The researcher collected detailed information using 

a variety of data collection procedures over a sustained period of time. 

Having presented the reasons for the choice of a case study strategy for this research, 

it has become necessary to state that, in order to fully utilize the opportunities offered 

by using a case study research; this study has adapted the case study research design.  

A case study research design comprises of making use of multiple sources of data, 

having a chain of evidence, maintaining a case study protocol, having an initial 

preposition, identifying the unit of analysis and having a criteria for interpreting 

findings. 

A case study is usually referred to as a triangular research strategy, meaning that, 

under a case study approach, there is always a means of ensuring accuracy. This can 

be done by using multiple sources of data.
14

 In this study, in order to ascertain the 

views of certain social actors in relation to the right to choose under CEDAW being 

used as the basis for which abortion would be  legalized in Nigeria, information and 

evidence necessary were obtained through one-on-one interview, as well as focus 

group discussion. 

                                                           
13

Ibid. 
14

Joe Feagin, Anthony M. Orum and Gideon Sjoberg, ―The Nature of the Case Study,‖ in A Case for 

the Case Study eds. Joe Feagin, Anthony M. Orum and Gideon Sjoberg (Chapel Hill: University of 

North Carolina Press, 1991), 6; Dorothy Leonard-Barton, ―A Dual Methodology for Case Studies: 

Synergistic Use of Longitudinal Single Site with Replicated Multiple Sites,‖ Organization Science 1, 

no.3 (1990): 249. 
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Also, this study established a chain of evidence where different views and opinions 

were established. Before the commencement of this study, an extensive literature 

review was embarked upon by the researcher which helped in the formulation of an 

initial preposition in the form of the right to life for the unborn.  

While using a case study research design in the conduct of this case study, the 

researcher was mindful of the standards and principles for accessing the quality of a 

case study research. Making use of multiple sources of data was one of the ways 

proposed by Yin to tackle the criticism of construct validity levelled against case 

study strategy.
15

 Critics have casted doubt on the outcome of a case study research 

because of potential investigator‘s subjectivity.
16

 This subjectivity was laid to rest by 

the constant juxtapositions of realities as they emerged from the multiple sources of 

data. 

In most explanatory studies like this one, the issue of subjectivity of the investigator 

cannot be ruled out, since it is the investigator making the explanation.
17

 The internal 

validity was dealt with by the researcher supplying a rivalry explanation by stating 

her bias.
18

 

In this study, the results of findings were possible of generalization because, in a case 

study like this present study, cases were chosen, not for statistical reasons but for 
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Yin Robert K, Case Study Research, Design and Method 2
nd

 Edition (London, California, India: 

Sage Publications, 1994), 4; Tellis, ―Case Study Methodology,‖  
16

Martin Drapeau, ―Subjectivity in Research: Why Not? But…,‖ Qualitative Report   7, no.3 (2002), 

http://www.nova.edu/ssss/QR/QR7-3/drapeau.html (accessed January 14, 2012); Arch G. Woodside, 

Case Study Research: Theory, Method, Practice (Bingley, UK: Emerald Group Publishing Limited, 

2010), 108.  
17

Drapeau, ―Subjectivity in Research,‖  
18

Thus, this present study is bias. This stems from the fact that, this researcher is a pro-life. A pro-life 

is anyone advocating full legal protection for the embryos and fetuses, especially opposing the 

legalization of abortion. The purpose of stating this bias at this juncture is to let the readers know the 

areas where objectivity might be at risk, and at the same time, disclosure serves to let the reader know 

that, the researcher had endeavoured to account for the bias.  

http://www.nova.edu/ssss/QR/QR7-3/drapeau.html
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theoretical reasons.
19

 In this study, the case (the right to choose under CEDAW as 

the basis for the legalization of abortion) was chosen because it represented a critical 

case investigating a well formulated theory
20

 (the well formulated theory is the view 

that the right to choose under CEDAW is synonymous to the right to abort).  

In order to determine whether this formulated theory is correct or incorrect, a single 

case
21

 (like this study) was used to ascertain whether or not some other alternative set 

of explanations might be more relevant. A single case like this present case, has 

presented a significant contribution to knowledge and theory building. Hence, this 

case study has shown how the right to choose provision under CEDAW can be used 

to justify the right to reproduce for women, and consequently, unborn‘s right to life. 

This actually led to the support of the continued criminalization of abortion.
22

 This 

outcome is susceptible to becoming generalized. The issue of external validity was 

considered resolved once the study was capable of being generalized analytically. 
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(London, California, India: Sage Publications Limited, 2010), 71.  
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Novice Researchers,‖ Qualitative Report 13, No.4 (2008): 549-550 

http://www.nova.edu/ssss/QR/QR13-4/baxter.pdf (accessed January 12, 2012).  
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its most effective design. Yin R K, Application of Case Study Research Vol.34 (London, California, 

India: Sage Publications, Inc, 1993), 4. 
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In this study, the researcher, by following all the prescribed conditions in a 

qualitative research, and by extension, all conditions necessary for a case study, the 

issue of reliability was also resolved by this approach. The main aim of reliability is 

to minimize the error of bias in a study.
23

 

 

2.2.2 Doctrinal Research Design 

The use of a doctrinal research,
24

 also known as pure legal research, was also 

employed in the course of this study. The data obtained from this type of research are 

evidence in words. This led to the realization of the first to the fourth objectives of 

the study.  

Hence, in looking at the concept of the right to choose in relation to abortion in 

Nigeria, while critically analysing the Convention on the Elimination of all forms of 

Discrimination against Women (CEDAW), the basic goals and aspirations of 

international human rights instruments were studied in line with the consistency of 

the legalization of abortion with these instruments. Also, the relationship which 
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Reliability can be defined broadly as the degree of which measures are free from bias and therefore 
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Change: The Use of Activity Theory as a framework for Social Construction of Strategic Knowledge 
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Tan, The Goals and Objectives of Law Schools Beyond Educating Students: Research, Capacity 

Building, Community Service. (The National University of Singapore School of Law Experience 

2010), 69-70. http://www.ialsnet.org/meetings/role/papers/TanChengHan(Singapore).pdf (accessed 

January 18, 2012). The researcher is mindful of this short coming of pure doctrinal research, and 

consequently, made this study a socio-legal one, where an attempt is being made in order that the law 

will be understand better through the ‗prism‘ of outside or external perspective.  
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criminal law has with abortion was also examined. Also examined was how to go 

about the interpretation of the right to choose within CEDAW, and lastly, the reason 

for the non-implementation of CEDAW in Nigeria was examined. 

To achieve these objectives, legal, medical as well as other relevant materials were 

used. Such materials included books, chapters in books, articles in journals, case law, 

human rights instruments, conference and seminar papers, online data bases and 

resources available on the Internet. This phase dealt basically with library-based 

research.
25

  Most of the sources listed above will be found in the library and on the 

Internet. 

 

2.3 Research Scope 

The study was limited in its geographical scope to Nigeria with its antecedents of 

several years of campaign for the legalization of abortion. The choice is based on the 

position of the Penal Laws in Nigeria, which has its foundation in the Constitution of 

the Federal Republic of Nigeria, prohibiting abortion, except to save the mother‘s 

life, the consequence of which resulted in several unsafe abortions. This attracted 

some misplaced concerns for the rights of women. 

There are different human rights instruments dealing with the rights of women. This 

research was limited to the choice of the right to choose, an aspect of reproductive 

rights as provided under the Convention on the Elimination of all forms of 

Discrimination against Women (CEDAW). 
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A library-based research is aimed at producing a critical synopsis of an existing area of research 

writing. This is otherwise known as using documents for research. Dr Mahdi Zahraa, Research 

Methods for Law Graduate Overseas Students (Malaysia, Selangor, Seri Kembangan:  Univision 

Press, 1998), 49; Anwarul Yaqin, Legal Research and Writing (Malaysia: LexisNexis, 2007),10. 
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Because this study suggested an alternative interpretation to the right to choose under 

CEDAW which eventually leads to giving the unborn child the right to life, the 

Vienna Convention on Law of Treaties as well as International Human Rights 

Instruments recognizing the unborn‘s right to life formed part of the choice of this 

study. 

 

2.4 Types of Data 

Data can be of three types namely, primary, secondary and tertiary data. Primary data 

are generated by the researcher responsible for the design study and the collection, 

analysis and reporting of the data. These are ‗new‘ data used to answer specific 

research questions.
26

 

Secondary data are raw data that have already been collected by someone else, either 

for some general information purpose or for a specific research project. Tertiary data 

have been analysed either by the researcher who generated them or by a user of a 

secondary data. In this case, the raw data may not be available, only the results of 

this analysis.
27

  

In this study, the researcher employed the use of all the three forms of data. Primary 

data was collected during the course of the case study, secondary data was collected 

during the course of the doctrinal research, and tertiary data was collected while 

analysing the result of the findings of the case study research. 
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2.5 Data Collection Methods 

 

The systematic gathering of data for a particular purpose from various sources is 

known as data collection.
28

 In order to fulfil the case study requirement of multiple 

sources of data, this study has employed the use of interviews and focus group 

sessions. 

This study employed the use of both structured
29

 and semi-structured
30

 interview 

model to elicit views and opinions of major social actors on the right to choose as the 

basis for the legalization of abortion in Nigeria. In recognition of the power 

asymmetries and the potentially intimidating encounter of the interview, an informal 

conversation style was adopted by the researcher during the interview process. This 

stance by the researcher was necessary in order to put the interviewee at ease. 

Nevertheless, both the researcher‘s methodological stance and the specific 

substantive interests made the interview more than a conversation. 

 

In a way, focus group resembles interviews, but focus group transcripts can be 

analyzed so as to explore the ways in which the participants interact with each other 

and influence each other‘s expressed ideas, which obviously cannot happen with  
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Fisheries: Part 2 Technical Guidelines (Rome: Food and Agricultural Organization of the United 

Nations, 2005), 5. 
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follow. Maired Dunne, John Pryor and Paul Yates, Becoming a Researcher: A Research Companion 
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one-on-one interview.
31

  

Focus group can be likened with or compared to participant observation,
32

 which is 

another method of data collection in a qualitative research. While utilizing this 

method, the researcher had no option than to learn the perspective held by study 

participants. Thus, while remaining, inevitably, an ‗outsider‘, the researcher learnt 

what life is like for an ‗insider‘. In other words, participant observation often occurs 

in a naturalistic setting. Participant observation in a naturalistic setting can only 

occur in settings where there is something immediately available to observe.
33

 

Participant observation in a non-naturalistic setting, like this study, was made 

possible through the use of a focus group discussion, where more social 

psychological topics such as attitudes and decision making were paramount. In this 

sense, focus group method provides access to participant interaction on topics that 

are either difficult to observe naturally or rare in occurrence.
34

 

This type of approach is known to be susceptible to facilitator‘s bias, since it is 

flexible. It is also possible for the discussion to be dominated by the few vocal 

individual. Information in a focus group discussion can be difficult to analyze 
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Research,‖ (2007): 16-17 Last updated 2009, http://www.rds-sc.nihr.ac.uk/wp-

content/uploads/2011/07/5_Introduction-to-qualitative-research-20091.pdf (accessed February 5, 
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because, comments should be interpreted in the context of the group setting.
35

 With 

the use of the one-on-one interview model, the researcher was able to counter-act the 

disadvantages of the focus group stated above. With this done, a balanced and 

realistic outcome eventually emerged from the study.  

2.5.1 Instruments 

In the course of this study, the researcher made use of certain instruments
36

 which 

serve the purpose of helping to keep track of what is being investigated and how to 

report it. A pre-drafted interview questions based on the fifth objective of the study 

was used by the researcher.
37

 This was not to suggest however, that the researcher 

would be restricted to the questions drafted. An unstructured interview model was 

also used.
38

 The use of audio-visual material was also employed to further enhance 

the quality of information received during the interview process. It has long been 

recognized that visual media, including photography, etc, and more recently, video, 

provide unprecedented opportunities for social science research
.
.
39
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During the data collection period, only two (2) of the participants agreed to be video 

recorded, while the 2 focus group sessions were audio recorded. In addition to the 

use of audio-visual and audio materials, the researcher still took down notes.
40

 These 

served as a reference point for the researcher in case there were any grey areas to be 

touched as regards a particular response. 

 

2.5.2 Population and Samples 

This study had a population for the research.
41

 Population establishes important 

qualitative distinctions, no matter the point at which the population is constituted. 

Population boundaries provide qualitative foundations for social scientific 

statements. They demarcate part of the empirical world as relevant and bracket out 

the rest.
42

 

In this study, the population had been identified. This signifies that, population 

function as scope condition in all forms of social research,
43

 including this study. 

Scope condition state the circumstances under which a pattern or relationship holds. 

Hence, the condition that must be met for some relationship between the selected 

                                                                                                                                                                     
―Qualitative Methods,‖ in Inquiry Research: Theories, Methods and Approaches eds. Guohua Li and 

Susan P. Baker (New York NY: Springer, 2012), 224. 
40
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recording has the disadvantages of being awkward and intrusive. Jerry R. Thomas, Jack K. Nelson and 

Stephen J. Silverman, Research Methods in Physical Activity (Champaign: Human Kinetics, 2010), 

357  
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Juta Legal and Academic Publishers, 2000), 85.  
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Littlefield, 2003), 179.  
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populations is that, samples must have either a direct or indirect relationship with the 

discourse on the right to choose for women as the basis for the legalization of 

abortion process in Nigeria. This in turn, establishes the scope of relationship 

between all the samples selected. The condition mentioned, will provide the basis 

that the samples included in the analysis are comparable. 

Having identified population as the scope of the research, it is important to mention 

that, delimiting population by the researcher may undermine its constitution. Hence, 

the researcher must bear it in mind that, populations are working hypotheses that 

may be revised at any point in the research process. Population should remain as 

flexible as possible.
44

 The population in this research, in order to remain flexible had 

imagined that there are different people that would have either a direct or indirect 

relationship with the abortion legalization discourse on the basis of the right to 

choose under CEDAW, and has thus, considered variety of people amongst its 

samples. 

The choice of sampling strategy is dependent on the type of approach being used in a 

study. Rather than select a large number of people, a qualitative researcher, like this 

researcher identified and recruited a small number of samples that provided in depth 

information about the central phenomenon.  

A qualitative sampling is a non-probability sampling. The type of non-probability 

sampling that was employed in this study was the purposeful or judgment sampling. 

While using this sampling method, the researcher purposely choose subjects who, in 

her opinion, are thought to be relevant to the research topic. In this way, the 
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researcher used her own initiative to determine who can supply the best facts to 

achieve the objective of the study.
45

  

While using a purposeful sampling, random sampling might not be helpful.
46

 The 

researcher was not interested in ‗how much‘ or ‗how often‘. It is therefore, necessary 

to select samples from which most can be learned. This study was interested in 

understanding the meaning of a matter of interest which lies in the views of certain 

social actors on the right to choose as the basis for the legalization of abortion in 

Nigeria. 

The researcher sampled for heterogeneity,
47

 where all relevant opinions and views 

were to be included. The researcher was not concerned about representing the views 

proportionally, because her primary aim was to get broad spectrum of ideas, not 

identifying ‗average‘ or ‗modal instance‘. Here, what were sampled are not the 

people, but their ideas and opinions. 

It has been imagined that, there is a universe of all possible ideas relevant to the 

topic, and the researcher, in order to sample these ideas, have included a broad and 

diverse range of participants, including the ‗outliers‘ or unusual ones in order to get 

the ideas required. 
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Having regards to the fact that, different people view things differently, the 

researcher used her own judgment in choosing participants for this study. The views 

of various social actors having a direct or indirect relationship with the right to 

choose being used as the basis for the legalization of abortion in Nigeria are hereby 

selected as samples. These samples included:  

i Non-governmental organizations concerning women:  

Since the research was concerned about an issue affecting women, it was 

believed that some women organizations were in the best position to give 

relevant information needed as regards the stand of women on the right to 

choose within CEDAW as the basis for the legalization of abortion in 

Nigeria.  

ii League of Moslem and Christian Women: 

The researcher had audience with the Federation of Muslim Women 

Association of Nigeria (FOMWAN) as the representative of the league of 

Muslim women and the league of Christian women as represented by the 

Women Wing of the Christian Association of Nigeria (CAN). The religious 

view on the right to choose as the basis for legalization of abortion in Nigeria 

was tackled by these groups.  

iii. African Traditionalists:  

Because of the dearth in the practice of traditional religion, only 2 African 

Traditionalist were able to take part in the interview. The traditional views on 

the right to choose as the basis for legalization of abortion in Nigeria were 

presented by this group. 
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iv. Medical Practitioners:  

The stand of medical practitioners on the legalization of abortion using the 

right of women to choose as its basis was also elicited. The views of doctors 

on this issue were relevant because, the doctors are the major actors in the 

abortion saga.  

v. Married and Unmarried men and women: 

The views and opinions of this population were seen as necessary because, as 

women (whether married or not), the right to choose is directed at them, and 

as men (whether married or not), they have a link with these women, either as 

husbands or as boyfriends. 

Qualitative research requires a lot of labour. Hence, analyzing a very large sample 

can take a lot of time and often unrealistic.
48

 Thus, ‗15‘ is said to be the normal 

acceptable sample for all qualitative research.
49

 However, Charmaz
50

 has put forward 

that ‗25‘ participants are adequate for small project and going by what was suggested 

by Ritchie et al,
51

 qualitative samples often lie under ‗50‘. Qualitative researchers are 

of the view that, in interview studies, nothing new comes out of transcripts after you 

have asked 20 or so people some questions. 
52
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In the view of the above, ‗31‘ samples were chosen for the purpose of this study.
53

 

Ten (10) out of these samples were participants from the ‗2‘ focus group sessions.  

Samples were selected on a continuous basis. A list of potential samples was first 

made.
54

 Following this, the researcher picked samples representing each unit of 

analysis one at a time, until the whole unit of analysis was covered. Initial contacts 

with selected samples were made through telephone conversations, after which a 

meeting was fixed according to the convenience of the selected samples.  

 

2.6 Data Analysis 

In a case study, the unit of analysis might be an individual, an event, an entity or 

even a process.
55

 A tentative definition of a unit of analysis is the same as the 
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55
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definition of a case.
56

 The unit of analysis in this study is the views of major social 

actors on the right to choose as the basis for the legalization of abortion in Nigeria. It 

must be noted here that, it was the views of these social actors on the case
57

 that was 

studied, not the social actors themselves. It was the views of these actors that serve as 

the basis of examination and comparison in the analysis of the study. These views 

were able to answer the question of how relevant the right to choose provision under 

CEDAW was, in the face of the present move to legalize abortion in Nigeria. These 

views were able to tell the exact meaning of the right to choose under CEDAW. The 

criterion for interpreting findings of this case study was qualitative content analysis 

and thematic content analysis which was done after collection of data. 

Qualitative content analysis is an overall approach that entails the systematic 

examinations of forms of communication to document patterns objectivity.
58

 It has 

great strength in investigating feelings expressed in natural occurring language data. 

It is an important tool to help researchers develop a comprehension of a specific 

research field through identifying how particular issues or topics have been 

interpreted.
59

 

In order to analyse the data collected during the course of interviews, the researcher 

integrated qualitative content analysis into the analysis of data in this case study 

research. Data that was collected were analysed using the conventional method of 
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qualitative content analysis. This method is usually used in case study research.
60

It 

should be stated at the onset that, in using qualitative content analysis in this study, 

triangulation has taken place on two different positions. The first and obvious 

position was that, data has been triangulated by the use of different evidence and the 

use of two methods of data collection. At the second position, triangulation has taken 

place by applying a type of analysis (qualitative content analysis) that has not been 

particularly meant for this purpose to a different research design (case study).
61

 

In other words, by using a qualitative content analysis in this case study, a step-by-

step theory guided procedure was undertaken, wherein complexity was reduced and 

the main points of the analysis were filtered out in an iterative process. Hence, 

qualitative content analysis perfectly matches the credo of case study research, 

thereby helping to understand complex case study.
62

 

Content analysis encompasses two types of content units: unit of analysis and unit of 

observation.
63

 The unit of analysis is concerned with the general idea or phenomenon 

being studied. In this study, the unit of analysis were the views of certain social 

actors on the right to choose under CEDAW being used as the basis for legalizing 

abortion in Nigeria. The unit of observation concerns the specific item measured at 

an individual level and in this study, the unit of observation were feminism, right to 

choose under CEDAW and legalization of abortion in Nigeria.  
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In order to examine units of observation, there are two general measurements 

available. A process known as ‗coding‘ deductive measurement requires the 

development of specific coding categories before a researcher starts content 

analysis.
64

 In using this measurement, the researcher‘s objective was to get at aspects 

of meaning by examining the data qualitatively and so, allowance was given to 

themes to emerge naturally form the sets of data available. The researcher allowed 

unanticipated themes to emerge, without given undue weight priori to any 

preconceived themes. Despite the fact that, there were no pre-determined codes in 

this study, the deductive measurement was used because of the presence of a 

research question before the outset of content analysis. The researcher must locate a 

source of communication relevant to the research question and ask questions that can 

be solved by content analysis.
65

 

The second measurement method is inductive.
66

 This method was also used 

extensively in this study because of its support for emergent coding which means that 

basic research questions for a content analysis emerges from the units of observation. 

All the research questions used for the conduct of the interviews in this study 

emanated from the units of observation. It entails creating coding categories during 

analysis. 

In this study, the researcher employed the use of manual thematic analysis rather 

than computer-based analysis of content.
67

 While computer-based analysis is 
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powerful, such analysis is limited in what they can economically tally and what they 

can logically interpret. In order to understand how the different themes knit together 

to form a whole, it is first necessary to analyse individual themes. Using a computer-

based analysis like Nvivo is difficult because it is not possible to show the whole 

model on screen at once. It is easier to do this on a large piece of card so that the 

researcher can view the whole picture and inter-relationship at a glance. In order 

therefore to relate the themes to the other ideas, it is necessary to consider the memos 

written during analysis process.
68

 When performing the content analysis in this work, 

the researcher paid attention to words, paragraphs, items, concepts and semantics.
69

 

Therefore, the researcher‘s first task in this study was to manually transcribe all the 

data received from various sources into a book in an organized form. It was then 

typed out. The researcher thereafter familiarizes herself with the contents of the 

book. The content of the book was reviewed and a check list was formulated by the 

researcher. The researcher again made another review of the typed document. 

Reconciliation was made if the researcher noticed any differences between the 

document and the checklist. It is after this, that the researcher applied coding. 

In this study, the coding unit applied was defined according to the recording units by 

using separations created by the researcher.
70

 Thus, the separations used for coding 

in this study was according to the research questions
71

 which comprised five separate 

recording units (feminism awareness, body sensitivity, importance of right to choose, 
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relevance of right to choose and right to choose for justifying abortion), with each 

idea belonging to only one category.
72

  

The researcher‘s epistemological stance was objectivity. Hence, the researcher went 

back to the typed document (the transcribed document) by grouping and distilling 

from the text, a list of common themes in order to give expression to the 

communication of voices of the participants. Thus, a resort was also had to thematic 

content analysis.
73

 

Here, the researcher marked with electronic highlighter all descriptions that were 

relevant to the topic of inquiry. The researcher coded each line of the document 

according to their meaning and content. Similarities and differences between codes 

were identified in order to be able to group them into descriptive themes. These 

descriptive themes were used to answer the research questions which gave the 

analytical themes
74

  

The process of translation, through to the categorization of descriptive and analytical 

themes were carried out in a rigorous way that facilitated transparency of reporting. 

The analytical themes that emerged while using the process of thematic content 

analysis are the same with the categories that emerged while using the process of 
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qualitative content analysis. These two methods were used by the researcher in order 

to show reliability of the analysis.
75

 

In order to analyse data collected while utilizing the doctrinal form of research, the 

researcher adopted legal research to analyse the laws, rules and norms associated 

with the problems presented in the study. Most legal scholars like the researcher, use 

the techniques and resources of legal research.
76

  

 

2.7 Conclusion 

This was a Socio-legal research, thus suggestive of the need to combine both legal 

methods of research with the social methods of research. The choice of this 

methodology was to give a solid and basic understanding to the right to choose under 

CEDAW in relation to abortion in Nigeria. The methodology employed in this study 

represented empirical and conceptual research which found expressions in the works 

of past researchers. The next chapter was dedicated to reviewing literatures of past 

researchers.  
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CHAPTER THREE 

LITERATURE REVIEW 

 

3.1 Introduction 

This study was inspired by the failure of previous researchers to recognize the fact 

that, the right to choose provision under CEDAW means the right women have to 

reproduce, and not that women have human right to abort. This automatically 

guaranteed for the unborn the human right to life. Recognizing this was the first step 

in justifying and ensuring the continued criminalization of abortion in Nigeria. This 

study was further inspired by the continuing controversy to legalize abortion in all 

countries of the world, including Nigeria. This controversy has been connected with 

a number of issues including feminism, human rights and abortion itself, as well as 

interpretation of treaties. 

 

3.2 Definition of Operational Terminologies 

Some operational terminologies within this work include; 

Abortion: The removal of an embryo or fetus from a woman‘s uterus (stomach), in 

order to end the pregnancy. It could be therapeutic (induced), which is an abortion 

brought about intentionally. It could also take the form of a spontaneous abortion that 

is a miscarriage. Any pregnancy that is not viable. When the fetus cannot survive, or 

where it is born before the twentieth week of gestation. In the course of this study, 

the researcher embraced in totality this definition of abortion. 

 

Right to Choose: This refers to the right a woman has to make medical and personal 

decision about her own body with regards to reproduction and sexuality. In the case 
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of an abortion, it means the right to choose when a pregnancy occurs and to decide 

whether or not she wishes to continue the pregnancy. The researcher in this study 

took a different stand, and identified the right to choose with reproduction and not 

with abortion.  

Right to Life: The right is enshrined in Article 3 of the Universal Declaration of 

Human Rights. It is to the effect that, every human being has an inherent right to life. 

The right shall be protected by law. No one shall be arbitrarily deprived of his life. 

This definition was embraced by the researcher in this study. 

Human Rights: These are basic rights and freedoms that all people are entitled to 

regardless of nationality, sex, age, national or ethnic origin, race, religion, language 

or other status. This human right definition was adopted by the researcher throughout 

this study. 

Hippocratic Oath: An oath stating the obligation and proper conduct of doctors, 

formerly taken by those beginning medical practice. The researcher also, embraced 

this definition.  

Personhood: According to the most modern Biology textbook, scientists define 

anything living as having seven signs of life. These are; capability to maintain a 

constant state, possession of one or more cells, possession of energy, maintenance of 

a high rate of growth, ability to change over a period of time, response to stimuli and 

capability of reproduction. At this point in a fetus existence, it cannot reproduce the 

same way a three year old child cannot, but if allowed to develop into an adult, this 

fetus will in fact be capable to reproduce. Hence, the fetus is a living human and 

rightly and scientifically, a fetus is a person. The researcher absolutely embraced this 

definition throughout the course of this study. 
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3.3 Feminism 

Feminism is the main foundation of the campaign for a guaranteed women‘s right to 

choose abortion. Consequently, the radical feminists vigorously canvassed for equal 

right of men and women. They felt that in order for women to have equal right with 

the men, women should be given the right to choose to do whatever they want with 

their body. This, in the main, informs the choice of the topic of this study. Radical 

feminists want to possess the right to determine whether or not to abort their babies. 

A right which they claim should be absolute without any intervention. 

Any form of intervention, be it from the government or from any other quarters is 

suggestive of the fact that women are not being treated equally with their male 

counter parts. Radical feminists, since the 1960s have continued to campaign in order 

to ensure that, the right to choose whether or not to abort their babies is left to the 

women. This campaign has remained visible all over the world. 

Thus, the problem of inequality of the sexes stand in complex relation to the problem 

of survival so, the most obvious feminist method is first to raise the consciousness of 

women to a level of self-creation and responsibility.
1
 By so doing according to 

Scales, feminists will be able to resist abstraction. She has envisaged however, that 

feminists will be exhausted by bringing feminist method to bear. Although, sounding 

a little bit confident, she has reiterated the fact that feminists must face law makers 

and interpreters to hear that which they have been trained to ignore (talking about 
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women‘s voices).
2
 Giving a word of encouragements to her fellow counterparts, she 

said that, feminists have to come together and be committed in the struggle to 

describe life to each other. 

The battle line has been drawn here by Scale‘s statement seeming to suggest that 

from the onset, the feminists have a planned and detailed agenda to fight against any 

inequality in all ramifications. 

Some of them fought against inequality in the work place, like Hillkay,
3
 who admits 

that, in order to maintain women‘s equality of opportunity during her pregnancy, 

aspects of her work should be modified as far as reasonably possible, so that she will 

not experience employment disadvantages arising from her reproductive activity that 

are not encountered by her male co-worker. The above contention has found place in 

so many national and international laws. Most countries have special concession now 

for women who are pregnant. A lot of packages are now being enjoyed by women 

once they are satisfied pregnant, e.g. closing early from work and even being given 

salary during maternity leave.
4
 

Be that as it may, Hillkay is only one of the few feminists that fought along her line. 

Most of the feminists prominent in the right to choose campaign are mainly radical in 
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their thinking and the very foundation of the frame of mind of these radical feminists 

is their claim suggesting that women are not human beings.  

To radical feminists, all the modern American legal theorists, either explicitly or 

implicitly embraces the ‗separation theses‘ about what is meant by being human. 

Being human, implies that one is physically separated from all other human beings. 

If this assumption is true of men, it is untrue of women according to the radical 

feminists. For them, the central insight of feminist theory of the last decade has been 

that, women are essentially connected and not essentially separated from others. This 

explains why women are not considered as human beings, and thus, not on equal 

footing with men.  

Because women are not separated from the rest of human life both materially through 

pregnancy, intercourse and breastfeeding, and existentially through the moral and 

practical life, women are not human beings. If women are capable of being called 

human, they should be separated from all others. In other words, women should not 

even go near men for intercourse, not to talk of getting pregnant. 

The notion of equality of men and women portrayed by Hillkay is quite different 

from the views expressed by Scales. Both women have different perception on the 

issue of equality of men and women. The crave for equality of men and women in 

the work place is a welcome development to most women, even to some men folks. 

But when one is now particular about women to be separated from those that have 

been destined that they should be connected to, it leaves more to be desired. When 

women are not viewed as human beings, under what specie of being will women be 

classified? That question was not answered by these feminists.  
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This group of feminists
5
 viewed pregnancy as a form of an unwelcomed intervention 

into a woman‘s body. This view about pregnancy marked the beginning of feminist 

argument for reproductive freedom. This argument relates to the fact that pregnancy, 

as an unwelcomed intervention into the body of a woman by the other, should be 

treated as an injury. Pregnancy connects women with the life of the other. Radical 

feminists believe that women should protest against this unwelcomed intervention 

into their bodies. 

According to Firestone and Marilyn, pregnancy is the cause of patriarchy.
6
 This is 

because women‘s body has been intruded by the others. For Firestone, especially, the 

implication of this is quite clear. She has proposed the technological removal of 

reproduction from the female body as a necessary condition for women‘s liberation. 

This contention by Firestone has shown the extent radical feminist are prepared to go 

in order to ensure that women, all over, are given the right to choose, to determine 

what to do with their bodies. The view of the radical feminists can further be 

explained by way of making reference Dworkin‘s statement below
7
: 

A human being has a body that is inviolable; and when it is violated, it 

is abused. A woman has a body that is penetrated in intercourse: 

permeable, its corporal solidness a lie. The discourse of male-truth-

literature, science, philosophy, and pornography- calls that penetration 

violation. This it does with some conscience and some confidence. 

Violation is a synonymous for intercourse. At the same time, the 

penetration is taken to be a use, not an abuse; a normal use; it is 

appropriate to enter her, to push into (‗violate‘) the boundaries of her 

body. She is human, of course, but not by standard that does not 

include physical privacy. She is, in fact, human by standard that 

precludes physical privacy, since to keep a man out all together and 

for life time is deviant in extreme, a psychopathology, a repudiation of 

the way  which she is expected to manifest her humanity. 
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Earlier, these feminists have affirmed that women are not human beings. It is 

surprising that, Dworkin is now referring to some standards to portray women as 

human beings, the standard which was not considered by them before they declared 

that women are not human beings. This seems to suggest that there is no correlation 

in the arguments they are putting forth. Also, by the quotation, it can be seen that, 

Firestone, Dworkin as well as West, share the same opinion that women‘s connection 

with the others – either through pregnancy or intercourse constitutes an unwelcomed 

intervention into their lives and by implication, it also constitute an assault upon their 

freedom. 

For radical feminists, pregnancy has become a metaphor for disease.
8
 Today‘s radical 

feminist‘s biomedical paradigm provides the theoretical basis for allowing doctors to 

kill in the name of women‘s reproductive rights. By giving women such rights, 

today‘s women are now at liberty to choose whether or not to abort their babies.  

Olsen, in her work has observed that women should be given a voice of their own. 

They should be given autonomy in order to be able to decide whatsoever they choose 

to do with their bodies. Any regulation by the state limiting or preventing women 

from choosing to do whatever they want to do with their body is a form of 

patriarchy.
9
 This view is connecting the right to choose to women‘s autonomy.

10
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Failure to make this connection is suggestive of the fact that women have been 

denied of their rights and therefore, it is a form of inequality between men and 

women, a form of patriarchy. 

Another bold step being taken is to argue that feminists should be less concerned 

with abstract rights. In her words, Rhodes,
11

expressed that less preoccupation be 

given to abstract rights and that more concern should be given to the context in 

which those rights are exercised. To her, it has been a mistake to allow the abortion 

debate to proceed under pro-life and pro-choice labels. The issues must be reframed 

to encompass not only fetus‘s abstract entitlement to life, but also, the quality of that 

life and the lives of those surrounding it. Feminists must re-appropriate that label and 

claim abortion as a means of ensuring the quality of existence for women and their 

children. 

Rhodes is more concerned about the fact that the fetus has no right at all and that 

feminists should base their arguments for abortion right on the premises that, getting 

an abortion will improve the quality of life of the woman and her existing child, if 

any. This is what Jeffery meant when he said, having right meant having a 

fundamental entitlement to a certain level of capability.
12

 However, unlike other 

radical feminists, Rhodes contended that the claim of abortion cannot rest with some 

narrow abstract understanding of ‗right to choice‘. To her, no adequate notion of 

reproductive freedom can exclude the public benefits essential for its existence. Nor 
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can feminists who advocate choice limit their claims to abortion on demand. Their 

objectives must encompass broader societal support for contraceptive research, 

education, counselling and distribution that will make abortion less necessary. 

From the above assertions by Rhodes, it is obvious that, while the author is in 

support of reproductive freedom, she is more inclined to the use of more 

contraceptive and less abortion. Here, she can be seen to go in line with Sanger, who 

founded the early 20
th

 century birth control campaign. Sanger and her followers 

disavowed any support for abortion and presented their preventive approach as a 

sufficient alternative.
13

 

Radical feminists to the core will not support Rhodes or Sanger, because to them, use 

of contraceptives by women will further suggest their inequality to men. Radical 

feminists want women to be able to determine reproduction by the use of abortion, 

not contraceptive usage. Radical feminism, being the bedrock of the right to choose, 

is hereby submitted to be a westernized idea which permeates the society into 

believing that the biological role of women has become a burden which a woman can 

choose to do without. This idea sounds strange to the ears, especially in an African 

set up like Nigeria. In this society, it is unbelievable how on earth, pregnancy and 

mothering which were the best sources of economic security and social status 

amongst Africans generally, and Nigerians in particular, can so much be dreaded by 

westernized women in the guise of radical feminism. According to Zaynab Alkali, 
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the views by these radical feminists should be curtailed in Nigeria as they constitute 

destructive elements.
14

  

However, while the views of these radical feminists can be described as destructive 

elements, the views of some other feminists, who are cultural in nature and context, 

cannot suffer the same fate, and are also important to be considered.
15

 

The views of cultural feminists can be likened to what obtains in Africa, generally, 

and in particular, Nigeria. According to cultural feminists, women are more capable 

of providing physical, loving and emotional care than men. This capacity for care 

dictates the moral terms in which women differently, construct social relations. 

Cultural feminism simply identifies and celebrates patriarchy as a way that 

distinguishes women from men. Women‘s intervention by the other is a welcome 

idea by cultural feminists. To them, it is the only way to show a woman‘s different 

nature from that of men. Anything that shows the different nature of women from 

men is worth celebrating.
16
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To cultural feminists, mothering and caring are deeply related. Women, having given 

birth and entered lactation are naturally loving and caring towards their infants. The 

views of cultural feminists, it must be stressed, is in absolute consonance with the 

Nigerian views of the all important function of women.
17

 

The importance of reviewing the literatures on feminism was not far-fetched, the 

reason being that, as a result of feminist movement, feminist consciousness and 

awareness became broadened and expanded to the extent that, women now assume 

that they have a right to choose to do whatever they want with their bodies. This of 

course, now leads us to reviewing the literatures on human rights, which is also a 

necessary step, for in the subsequent review; the exact place of the right to choose 

within national and international laws have been ascertained. 

 

3.4 Human Rights 

The right to choose abortion, which has its foundation and bedrock in the views and 

aspirations of the radical feminists of the 1960s, is now being considered as a form of 

human right for women. It has however been said that human rights have a place in 

morality and in law at both national and international levels.
18

 These rights are 

directed primarily to national governments requiring compliance and enforcement.  
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The requirements of compliance and enforcement is a function which  governments 

must strive to achieve beginning with the foundation of the contemporary concept of 

human right--the Universal Declaration of Human Rights 1948 (UDHR), which sets 

out a list of more than twenty-four specific human rights that countries should 

respect and protect. An example of such right is the minority and group rights which 

centre on the equal rights of disadvantaged groups. One of such disadvantaged group 

is women. From this assertion, it can be inferred that the right to choose, being an 

aspect of reproductive right, is recognized as a human right
19

 having fallen under the 

disadvantaged group which is one of the main concerns of the UDHR.
20

 

Concern for the equal rights of the disadvantaged group is a long standing interest of 

the human rights movement. Human rights instruments have always provided that all 

people are the same before the law, and that everyone including women has the same 

basic rights and should be able to enjoy them without discrimination from anybody.
21

 

Since 1964, the General Assembly of the United Nation has mainly dealt with rights 
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of women through specialized treaties such as, the Convention on the Elimination of 

all forms of Discrimination against Women (CEDAW).
22

 

Cook, in one of her writings gave an insight to the General Recommendation 24 of 

CEDAW.  The recommendation employs state parties to eliminate all forms of 

discrimination against women in the field of health and health care, and should 

ensure that women can exercise and take advantage of human rights and fundamental 

freedoms on the basis of equality with men. The recommendation makes it clear that, 

discrimination occurs against women when health systems refuse or neglect to 

provide health services that only women need, such as safe abortion services. The 

recommendation further argues that states are obliged to remedy the situation.
23

 

While opposing this stand respectfully, it should be stressed that the stand of this 

research is that, the right to choose under CEDAW is not the same as the right to 

choose abortion canvassed by the radical feminists of the 1960s. Better still, the 

health system should only be in favour of human rights which recognizes right to 

life. This has become very important because of the special position which 

physicians hold in relation to the protection and preservation of life.
24

  The 

researcher is of the view that CEDAW recommendation providing for state parties to 
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ensure abortion right is not a licence to our health service system to promote abortion 

because, this will be inconsistent with the right to choose provisions under CEDAW, 

after all, within the body of CEDAW itself, there is no such provision.  

The right to choose granted under CEDAW to women should be interpreted in line 

with other international human rights instruments which promote the unborn‘s right 

to life.
25

 In order for the unborn to enjoy the right to life, through the right to choose 

to reproduce granted under CEDAW, the researcher is of the opinion that, the health 

care system has an important assignment in making sure that women receive enough 

information regarding family planning.
26

   

In one of her detailed writings, Cook had a different idea concerning the provision of 

CEDAW in relation to health care services. It was provided under CEDAW that: 

State parties shall take appropriate measures to eliminate       

discrimination against women in the field of health care, in order to 

ensure, on a basis of equality of men and women, access to health care 

services, including those related to family planning.
27

 

 

There is nowhere in the body of CEDAW that made reference to abortion. Cook has 

however conceived this provision as referring to abortion. This is far from the 

contention of this research. Health care system should support human right to 

reproduce, which eventually leads to the right to life for the unborn. 

The late Jonathan Mann once said that there exist a synergy between public health 

and human rights.
28

 This can be visualized from the above provision of CEDAW, 
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 Art 12(1) CEDAW 
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which conveniently brought in public health within its framework. Health care is 

necessary in order to help women express their right to choose to reproduce, (the 

right to determine the number and spacing of their children) not to abort. Family 

planning cannot be likened to abortion. They are completely different phenomena. 

While family planning basically deals with the way and manner which women will 

go about in spacing the number of children they intend having, abortion is concerned 

with the killing of already implanted life in the womb of a woman. 

It is here reaffirmed by the researcher that, the killing of an already implanted life in 

its mother‘s womb is not within the contemplation of CEDAW as seen in the right to 

choose granted by CEDAW. This can be seen from its provision of Article 12 on 

health, whereby, the right to life of children is already being anticipated by the 

provision of family planning. According to this provision on health, both the 

mother‘s right to life as well as that of the children is being defended. It is however 

contended by the researcher that, in order to stay alive and healthy, women need to 

plan their family adequately. 

Adequate planning of the family is the only key that will ensure right to health for 

women, and not abortion. With due respect, the comments of Professor Oye- 

Adeniran that, reproductive health is part of  women‘s human right to abortion,
29

 is 

wrong. This is because it
 
does not correspond with the aims and aspirations of public 
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health. He further called on the government to respect the basic human right of 

women by ensuring that no hindrances are placed in the access to reproductive health 

services, including abortion.  

The researcher asserts that, there is a misconception here. It has already been 

established that there exist a synergy between health and human right. The professor 

had linked right to abort to women‘s health. Respectfully, the researcher affirms that 

this is not the case. There is nothing healthy in abortion. Thinking of this nature will 

jeopardize the main intention of CEDAW that made provision for the right to choose.  

In order to maintain that the right to choose to reproduce is read into CEDAW, and 

not right to choose to abort, the African Anti-Abortion Coalition (AAAC), in a 

strongly worded letter to the late president of Nigeria, Musa Yar‘Adua, informed the 

then president that, some pro-abortion groups, having failed to convince individuals 

in Nigeria about abortion rights, have shifted their fight against the Nigerian unborn 

child to the State‘s Houses of Assembly, after their crushing defeat at the National 

Assembly.
30

 

This is evidenced from the fact that a bill named, ‗Women‘s Reproductive Rights 

Law‘, authorizing abortion throughout the terms of pregnancy was passed in 

Anambra state, one of the States in the Eastern part of Nigeria
31

 The first contention 

of the AAAC was that, section 6 of the law, which empowers state government to 

authorize reproductive right for women (the right to choose) is a violation of the 
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Fundamental Human Rights provision of the Constitution of the Federal Republic of 

Nigeria, which provides, specifically, under section 33 for the right to life of 

everyone.  

The AAAC have also taken the right to choose under CEDAW to mean right to 

choose abortion. It has been contended by this study that the right to choose under 

CEDAW should be rightly interpreted to mean the right to reproduce, because, there 

is consistency in all international human rights instruments which guarantees 

unborn‘s right to life. By the name of the bill, ‗Reproductive Right Bill‘, 

interpretation of abortion right cannot stand. 

The reproductive right to choose provided for under section 6 of the Anambra State‘s 

Law should in fact be interpreted to mean the right to reproduce, which will then be 

consistent with the right to choose provisions under CEDAW as well as the 

provisions of the Constitution of Nigeria, which guarantees right to life to everyone. 

When a woman exercises her right to choose, she indirectly gives her unborn child a 

right to life. It is therefore submitted that, the Reproductive Right Law of Anambra 

State, is not inconsistent with the Constitution of Nigeria.
 
 

This is suggestive of the fact that proper interpretation be given to reproductive right 

to stand for the right to reproduce (consequently the unborn‘s right to life) and not 

the right to abort. Once this is done, the reproductive right granted under the 

Anambra State law will be consistent with the reproductive right granted under 

CEDAW, and since the right to life granted by the Constitution of the Federal 

Republic of Nigeria is consistent with the Reproductive right under the State law, 

and vice versa, the  Reproductive Right Law of Anambra State will be taken as 
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reinforcing the right to life under the Nigerian Constitution, and consequently, the 

unborn‘s right to life as envisaged under CEDAW‘s reproductive right. 

In the spirit of consistency with the constitution of Nigeria, the House of Assembly 

in Imo state of Nigeria, (another state in the East of Nigeria), has been commended 

for rejecting the Imo State Women‘s Right Bill (2009). The legislature voted 13-1, 

thereby defeating the bill that would have made abortion legal in the State.
 32

 A 

former governor of the State had expressed shock on the wave to legalize abortion in 

Nigeria in the 21
st
 century. The defeat of the bill has demonstrated that Nigeria, as a 

whole has deep respect for cultural norms and religious tenents. In Owerri, Nigeria, 

the rejection of the bill was tagged, a victory of the superior Imo cultural values over 

the new global western cultural revolution.
33

  

Interestingly however, various human rights instruments have addressed the issue 

relating to human rights differently and it thus seems that, the new global western 

Cultural Revolution has found its way into a human rights instrument. In 2003, the 

African Union adopted the Protocol to the African Charter on Human and People‘s 

Right on the Rights of Women in Africa. 
34

Article 14(2) of the Protocol provides,  

State parties shall take all appropriate measures to protect the 

reproductive right of women by authorizing medical abortion in cases 

of sexual assault, rape, incest and where the continued pregnancy 

endangered the mental and physical health of the mother or the life of 

the mother or the fetus. 

. 
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It must be stated here that this protocol is the only human rights instrument that made 

a categorical statement about the right to abort. The Right to choose, as provided 

under CEDAW cannot be linked with abortion. The researcher re-affirms that there is 

a misconception by this Protocol in trying to associate abortion with reproductive 

right to choose. The best interpretation to be given to the right to choose, as 

guaranteed by CEDAW, is the right to reproduce, never the right to choose to abort. 

By providing for abortion right therefore, the protocol is inconsistent with CEDAW 

as well as all other international human rights instruments. 

Also, the Protocol is inconsistent with the provisions of the Constitution of the 

Federal Republic of Nigeria, which granted right to life for all Nigerians. Both 

CEDAW as well as the Protocol has been ratified by Nigeria. Despite ratification, 

both instruments are yet to be domesticated and implemented. 

The researcher is of the opinion that the non-domestication and non-implementation 

of CEDAW is due to the misconception on the meaning of the right to choose, 

granted under CEDAW. Nigeria will be more than willing to domesticate CEDAW 

once the interpretation of the right to choose to reproduce is accorded to the right to 

choose granted under CEDAW. As regards the protocol to the African Charter on 

Human and People‘s Rights on the Right of Women in Africa, domestication of the 

protocol will be contrary to the spirits and intents of CEDAW as well as the 

fundamental principles of the all international human rights instruments. This is 

because; the unborn‘s right to life is the underlining principle. 

In an elaborate work undertaken by Joseph,
35

 a convincing expression was given 

suggesting that international instruments do recognize the unborn‘s right to life. The 
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author was convinced about this fact and said that her three decades of researching, 

lecturing as well as writing had influenced her belief in the presence of such right for 

the unborn. While opposing the abortion rights under the Protocol to the African 

Charter on Human and People‘s Rights on the Rights of Women in Africa (2003), as 

being contrary to the fundamental principles of international rights instruments as 

well as contrary to the values of Africa, she has also affirmed that the CEDAW 

committees, as it is also asserted in this study, are inciting an abortion regime by 

promoting abortion as a form of human rights.
36

 

While in total support of Joseph‘s contentions, the assertion being made by this study 

is that CEDAW committee and CEDAW itself is not one and the same thing. The 

committee‘s duty is to monitor compliance, while the CEDAW is to be complied 

with. If the committee is to monitor compliance, then, by the interpretation of the 

right to choose to mean the right to reproduce, now read into CEDAW by this study, 

the committee will have no option than to monitor the compliance of the right to 

reproduce instead of monitoring the compliance of the right to abort. 

The recommendation 24 of the CEDAW committee has been taken by many, 

including Joseph (the author) to mean a provision granting abortion rights. It has 

been maintained earlier that, this is a misconception. If this misconception is allowed 

to continue, it will negate the unborn‘s right to life which all human rights 

instruments attest to. 

The following statements further shed more lights on the issue of unborn‘s right to 

life granted by international human rights instruments, and non-human rights 

instruments: 
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i. ―whereas the child, by reason of his physical and mental immaturity, needs 

special safeguards and care, including appropriate legal protection before as 

well as after birth‖.
 37

 

ii. ―Although there have been many changes in medicine, the spirit of the 

Hippocratic Oath cannot change and can be reaffirmed by the profession. It 

enjoins the motive of service for the good of the patients. The duty of caring, 

the greatest crime being co-operation in the destruction of life by murder, 

suicide and abortion‖. 
38

 

iii. ―Textbooks on human embryology at the time recognized that human embryo 

is a distinct new human being to be treated by doctors with respect; the end 

of the process of fertilization marks the initiation of life of a new 

individual‖.
39

 

iv. ―The woman bears the children and loves them before they even come into 

the world‖.
40

 

v. ―The need for such special safeguards including legal protection for the child 

before as well as after birth‖.
41

 

vi. ―It shall be unlawful to deprive a person, from the, moment of conception, of 

his life or bodily integrity‖.
42
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Preamble to the Declaration of the Rights of the Child (1959). 
38

 Statement by the Council of the British Medical Association to the World Medical Association, 

June 1947, re-issued by the Medical Education Trust and reproduced at 

http://www.donoharm.org.uk/leaflets/war.htm. (assessed June 15, 2011); Joseph, Unborn Child., 8.  
39

Joseph, Unborn Child, 8. Embryo is a biological human, it is living and it is genetically distinct. US 

Congress, ed., Congressional Record V 150, Pt 17, October 2004 to November 2004 (United States 

Government Printing Office 2009): 231113. 
40

The quotation was made by Eleanor Roosevelt, Chairwoman of the drafting committee of the 

Universal Declaration, in Human Rights and the Unborn Child. Joseph, Unborn Child, 8. 
41

Geneva Declaration of the Rights of the Child (1924). 
42

UN Doc. E. CN. 4/21.Art 1 of the Draft International Covenant on Human Right (1947). 

http://www.donoharm.org.uk/leaflets/war.htm
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vii. ―Special protection and assistance must be provided to expectant mothers in 

all situations‖.
43

 

viii. ―The concern for the child before as well as after birth is here confirmed‖.
44

 

ix. ―Every person has the right to life. This extends to the right to life from the 

moment of conception; to the right to life of incurables, imbeciles and the 

insane‖.
45

 

x. ―The common heritage of the rule of law included, we must remember, not 

only a tradition of common law protection for the unborn child, but also 

widespread legal protection for the child at risk of abortion‖.
46

 

xi. ―Sentence to death shall not be imposed for crimes committed by persons 

below eighteen years of age and shall not be carried out on pregnant 

women‖.
47

 

xii. ―Every person in general from the moment of conception has the right to have 

his life respected‖.
48

 

All the statements above justify the position that one of the human rights that need to 

be guided and protected is the unborn‘s right to life, which can only be guaranteed if 

women are able to exercise their human right to choose to reproduce as enshrined 

under CEDAW‘s reproductive right to choose.  
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Geneva convention relating to the protection of civilian persons in time of war, eg, Arts 14, 23, 50 

and 89, also, Protocol additional to the Geneva convention of 12 August 1949, and in relation to the 

protection of victims of International armed conflicts ( Protocol 1 ) Arts 70, 76 and 77. 
44

Convention on the Prevention and Punishment of the Crime of Genocide (1948). This convention 

was approved by the United Nation General Assembly on the 9
th

 December, the day before the 

Universal Declaration of Human Right. 
45

Draft American Declaration of the International Rights and Duties of Man (1948 ). 
46

A/3764 para.113.  It was pointed out that legislation of many countries accorded protection to the 

unborn child, A/c.3/SR817 para 25;A/c.3/SR818 para. 28 
47

International Covenant on Civil and Political Rights (1966) Art 6 ( 5 ). 
48

American Convention on Human Right (1969) Art 1 (2). 
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3.5 Abortion 

The main aim of radical feminists is to secure for women, an abortion regime free 

from all interventions as well as scrutiny. Hence, the asserted right to choose is 

linked solely to the right a woman has to determine whether she wants an abortion or 

not. However, following the flow of events from the time of conscious awareness of 

feminists, down to the era of human rights envisaged within the context of the right 

to choose, leading in the main to the present state of abortion, it appears imperative 

therefore, to review some literatures centring on abortion. 

 To do this effectively, the literatures have been classified into two viz, those in 

support of abortion, and those against abortion. But before that, a quick analysis of 

the foundation of the abortion debate was given. 

The decision by the Supreme Court of the United States in the case of Roe v. Wade
49

 

brought to prominence the issue of the right to choose abortion by a woman. The 

decision in effect, recognizes a woman‘s right to choose and this right, at least in the 

early months of pregnancy, was ruled to prevail over the fetus‘s right to life. This is 

because, there is little reason for extending legal protection to human life until a 

person comes into existence.  

The court held that, during the first trimester, which starts from conception till 

around the 12
th

 week, the woman and her doctor are free to determine whether or not 

to abort the baby without regulation by the state. During the second trimester, which 

elapsed at the 28
th

 week, the conflicting interest of the state in maternal health allows 

the state to adopt regulations that promote safe abortion. When the fetus reaches the 
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410 US 113 (1973). The Supreme Court of the United States declared that the fetus is not a person 

within the language and meaning of the fourteenth Amendment to the United States Constitution and 

so, does not deserve a right to life. It is only when the fetus reaches the point of viability that the State 

may prohibit abortion, except when necessary to protect the health of the mother. 
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stage of viability at the third trimester, the state may exercise its power to prohibit 

abortions except when necessary to protect the health of the mother.
50

 In other words, 

by this decision, fetus is not a person and therefore, there is no reason to accord it a 

right to life. 

With due respect to the justices of the Supreme Court of America, this decision 

leaves more to be desired because, going in line with all the international human 

rights instruments, life begins at conception.
51

 Also, traditional Roman Catholics 

maintained that human person come into existence at the moment of the ovum being 

fertilized.
52

 Even at this opinion by the Catholic Church, some theologians, like 

Thomas Acquinas, try to extend the time when fetus can be termed a person by 

claiming that, there are several stages a fetus needed to pass through before it can be 

concluded that, a fetus is a person. The likes of Acquinas, argues that the fetus 

cannot assume the stage of a person at conception as postulated by the Catholic 

Church, because the fetus is not conscious of happenings in its surroundings. If this 

argument holds true, it can then be said that, killing a new born baby is normal since 

the baby too is not conscious of the happenings around it. Happily, the view 

expounded by the Catholic Church is the widely accepted view. 
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Sperling D, Management of Post-Mortem Pregnancy. Legal Philosophical Aspect (England: 

Ashgate Publishing Company, 2006), 2. 
51

Such as, Draft American Declaration of the International Rights and Duties of Man (1948). 
52

Marc Stauch, Kay Wheat and John Tingle, Source Book on Medical Law, (London: Carvendish 

Publishing Limited, 1998), 407; Pope John Paul II, The Evangelium Vitae (Librenia Editrice Vaticana, 

1995).http://www.vatican.va/holy_father/john_paul_ii/encyclicals/documents/hf_jp-

ii_enc_25031995_evangelium-vitae_en.html. (accessed January 18, 2013).  Any human society, if it is 

to be well-ordered, must lay down as a foundation this principle, namely, that every human being is a 

person, that is, his nature is endowed with intelligence and free will. All fetuses retain the right to life. 

Christopher McCrudden, ―Legal and Roman Catholic Concepts of Human Rights: Convergence, 

Divergence and Dialogue?,‖ Oxford Journal of Law and Religion 1, no.1 (2012):  

http://ojlr.oxfordjournals.org/content/early/2012/01/11/ojlr.rwr019.full  (accessed January 2, 2013).  

http://www.vatican.va/holy_father/john_paul_ii/encyclicals/documents/hf_jp-ii_enc_25031995_evangelium-vitae_en.html
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Robertson,
53

 in one of his ambitious work, has defined reproductive freedom in two 

ways. To him, the first way is to avoid reproduction, which means abortion, and the 

second way is the freedom to reproduce which means carrying the pregnancy to 

term. He was of the opinion that the position the woman takes depends on her 

interest and justification for taking such a stand. He went further to say that, the 

denial of one type of reproductive liberty necessarily implicates the other. 

Robertson‘s writing is still in line with the famous contention on the right to choose 

abortion. He sees nothing wrong in a pregnant woman choosing between the right to 

reproduce and the right not to reproduce; abortion. Whichever the woman chooses, to 

him, is best judged by the woman‘s interests and justifications. 

This liberty to choose as portrayed by Robertson cannot be maintained by this 

research. This researcher maintains that since the right to choose has found its way 

into CEDAW, which happens to be an international human rights instrument most 

concern about the preservation and protection of human life, there can only be one 

interpretation to the right to choose and that is the right of any pregnant woman to 

reproduce in order to give her fetus the right to life. It is hereby affirmed that, an 

international human rights instrument like CEDAW cannot be a license to destroy 

life, but to promote and preserve life.  

Any woman, who happens to find herself in a state of pregnancy, will have no other 

alternative than to choose to reproduce. To be able to act contrary to reproduction, 
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John A. Robertson, Children of Choice: Freedom and the New Reproductive Technologies (United 

Kingdom NJ: Princeton University Press, 1994), 26; D.A. Caeton, ―Choice of a Lifetime: Disability, 

Feminism amd Reproductive Rights,‖ Disability Studies Quarterly 31, no.1 (2011). http://dsq-

sds.org/article/view/1369/1501 (accessed January 2, 2013). Caeton, like Robertson is asserting also 

that, reproductive right can also mean abortion choice for women. When reproductive right is viewed 

as right to reproduce, there will be no place for regret, because regret is only possible where women 

have a choice. Susan Frelich Appleton, ―Reproduction and Regret,‖ Yale Journal of Law and 

Feminism 32, no.2 (2011): 270. 

http://law.wustl.edu/scholarshipspotlight/documents/Appletonscholarship.pdf (accessed January 2, 

2013). 

http://dsq-sds.org/article/view/1369/1501
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she must act fast by preventing the pregnancy, and that is the spirit of the right to 

choose under CEDAW. That is that, women should be able to decide freely and 

responsibly on the number and spacing of their children through family planning, and 

not abortion.  

 

3.5.1 Literatures supporting abortion 

Having presented the genesis, basis as well as the foundation surrounding the issue 

of abortion, it is imperative to note that literatures in support of abortion abounds. In 

Nigeria, these types of literatures are found all around supporting as well as 

canvassing that the right to choose for women wholly relates to abortion right and 

that abortion should be legalized.  

While drawing a framework for research on abortion in Nigeria, Professor Lawrence 

A. Adedokun,
54

 was of the view that undergoing abortion under unsafe condition
55

 

carries with it unacceptable social and economic circumstances. He therefore said 

that the first step to curb the problem of unsafe abortion is to legalize abortion. By 

legalizing abortion, means going against the right to choose provision as granted 

under CEDAW.  
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Lawrence A. Adedokun, ―Systematizing Determinants of Abortion: A Frame work for abortion 

Research in Nigeria,‖ Critical Issues in Reproductive Health. Prevention of Morbidity and Mortality 

from Induced Abortion in Nigeria (1991):110. (Being a paper delivered at the proceedings of a 

seminar organized by the Department of Obstetrics, Gynaecology and Perinatology, Obafemi 

Awolowo University, Ile-Ife, Nigeria, 4-6, December 1991).  
55

An unsafe abortion is a procedure for terminating an unwanted pregnancy either by persons lacking 

the necessary skills or in an environment lacking the minimal standards or both. This definition was 

contained in the in the WHO, The Prevention and Management of Unsafe Abortion, Report of a 

Technical Working Group Geneva (Division of Family Health WHO, 1992), 3. 

http://whqlibdoc.who.int/hq/1992/WHO_MSM_92.5.pdf .(accessed January 18, 2013). In Nigeria, it is 

very common for women to resort to this type of abortion because, under the Penal Laws, legal and 

safe abortion can only be granted when the life of a woman is at stake; Olukunmi Lanre Olaitan, 

―Attitudes of Unversity Students towards Abortion in Nigeria,‖ Journal of Neuroscince and 

Behavioural Health 3, no.6 (2011) 75. 
http://www.academicjournals.org/jnbh/PDF/pdf2011/June/Olaitan.pdf (accessed January 2, 2013).  

http://whqlibdoc.who.int/hq/1992/WHO_MSM_92.5.pdf
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In the whole of the body of CEDAW, the child‘s interest is the major consideration 

in all cases. Consequently, Art 5(b) has provided that, family education should 

include proper understanding of pregnancy as a social function and that the 

recognition of the common responsibility of men and women in the upbringing and 

development of their children should be upheld. With this laudable provision which 

already had in contemplation, the right of children both born and unborn, legalization 

of abortion has no basis within Nigeria. The same argument can be posed with 

respect to the provision of Art 12 which provides that pregnant women should be 

entitled to family planning services. Abortion cannot be contemplated if there is the 

provision for adequate family planning. The provision regarding a woman‘s right to 

decide freely and responsibly as to the number and spacing of her children, can 

further be hinged on the access to family planning.
56

 If all these are within the main 

body of CEDAW, it is appropriate to restate it that, abortion has no basis. 

To legalize abortion according to the Professor is also going against the Constitution 

of the Federal Republic of Nigeria
57

 as well as going against the Penal laws of the 

country,
58

 all of which guarantees the right to preserve and protect life and not the 

right to destroy and disrupt life. 

In a follow up development, still suggestive of the fact that abortion should be 

legalized in Nigeria, Ogiemien
59

 compared Nigeria with the UK and the USA, and 

came to a conclusion that, Nigeria should imitate these countries in which abortion 
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Art 16 CEDAW.  
57

Sec 33 of the Constitution of the Federal Republic of Nigeria grants the right to life to everybody. 
58

By criminalizing abortion except when necessary to save the life of the mother, the Penal and 

Criminal Codes are upholding the right to life of the unborn. 
59

Ogiamien T. B. E.,―A legal Frame Work to Legalize Abortion in Nigeria,‖ Critical Issues in 

Reproductive Health. Prevention of Morbidity and Mortality from Induced Abortion in Nigeria 

(1991): 84-89. (Being a paper delivered at the Proceedings of a Seminar Organized  by the 

Department of Obstetrics, Gynaecology and Perinatology, Obafemi Awolowo University, Ile-Ife, 

Nigeria. 4-6 December 1991). 
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has been legalized. The researcher has a strong view that there is a misplaced 

misconception, which is so grave, by the slight reference to the UK and USA. By 

referring to the UK, the author seems to be confused by the mentioning of the case in 

R v. Bourne
60

 as being the case which legalized abortion in the UK. 

The decision in the above case did not legalize abortion in the UK, but rather, gave 

prominence, while being guided by the Offence against Person‘s Act of 1861, to the 

good intention of Dr Bourne, who was a highly respected and eminent obstetrician 

and gynaecologist at that time. The doctor explained to the jury that lawful abortion 

could be performed in circumstances when the mother‘s life was at risk and also, 

when the likely consequences of continued pregnancy would make the mother a 

physical or mental wreck. The acquittal of the doctor theoretically paved the way for 

doctors to perform abortion lawfully, if they could justify the circumstances as 

falling within the criteria used in Bourne. Even at this, the doctors were wary to carry 

out abortion because, they don‘t know whether their criteria (which was restricted), 

will fall within those used in Bourne.
61

  

This was the situation in the UK until the Home Office of the Ministry of Health 

Department Committee forwarded a recommendation that the law should specify by 

formal amendment, to the effect that, the doctors who act in good faith to perform an 

abortion when he is satisfied that the continued pregnancy is likely to endanger the 
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(1939) 1 KB 687. 
61

Keown J, Abortion, Doctors and the Law: Some Aspects of the Legal Regulation of Abortion in 

England form 1803-1952 (United Kingdom: Cambridge University Press, 1988), 78-79; Cara E. 

Davies, ―Bill C-510 and the Dilemma of Differences: Assessing the Role of Anti-Violence Legislation 

in the Woman-Protective Anti-Abortion Movement,‖ being a thesis submitted in conformity with the 

requirements of the degree of Masters of Law, Graduate Department of the Faculty of Law, University 

of Toronto. (2010) 12. 
https://tspace.library.utoronto.ca/bitstream/1807/30114/1/Davies_Cara_E_201011_LLM_thesis.pdf 

(accessed January 2, 2013).  

https://tspace.library.utoronto.ca/bitstream/1807/30114/1/Davies_Cara_E_201011_LLM_thesis.pdf
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life of the woman or seriously to impair her health does not act unlawfully.
 62

 If the 

effect of Bourne is to make lawful a ‗therapeutic abortion‘, the question then arises 

as to the limits at common law of this notion. 

Even with the Bourne’s case, what was lawful still remained uncertain. The 

consequence served as a spring board for the 1967 Abortion Act. The Act and its 

subsequent amendment, the Human Fertilization and Embryology Act 1990, provide 

for greater formal opportunities for women to obtain abortion, but not without 

exception.
 
The UK law officially handed the power of decision making on abortion 

to the medical profession. The UK laws made no effort to offer right to anyone 

involved in abortion issues except the doctors who have legal authority to decide 

whether or not a particular case of a woman fits within the legally defined defences 

to a charge of criminal abortion. In other words, except on four grounds specified, 

abortion is still a criminal offence in the UK. 

Under the 1967 Act as amended, four grounds of performing abortion lawfully exists 

in the UK—―(i) where the pregnancy has not exceeded its 24
th

 week, and the 

continuance of the pregnancy would involve risks greater than if the pregnancy were 

terminated or of injury to the physical or mental health of the pregnant woman or 

existing children of her family, (ii) where the termination is necessary to prevent 

grave permanent injury to the physical or mental health of the pregnant woman, (iii) 

where the continuance of the pregnancy would involve risk of life of the pregnant 

woman greater than if the pregnancy were terminated, and (iv) where there is 

substantial risk  that if the child were born, it would suffer from such physical or 

mental abnormalities as to be seriously handicapped‖. 
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Report of the International Committee on Abortion, HMSO, London, 1939. 
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Be that as it may, the British Medical Association (BMA) played a very prominent 

role in the design of today‘s abortion laws in the UK. In the wake of this design, the 

BMA was much concern about the fetus‘s right to life
63

 as well as the medical 

profession‘s autonomy.
64

 The BMA guarded against a situation when abortion will 

be obtain on demand without just cause, or to be obtained from people who are not 

medical practitioners. An abortion law of the UK was properly designed to guard 

against misuse of the law.    

On a careful digestion of the process leading to the present state of abortion law in 

the UK, it will be seen that Nigeria, being compared to the UK is a mismatch. There 

is nothing to show in Nigeria that respect should be accorded to the unborn in all the 

millions of demand for the legalization of abortion.  The only comparison which can 

be identified, and which Ogiemien is blinded to, is the fact that, the Penal Laws in 

Nigeria are also trying to do what has been done by the Abortion Laws in the UK, by 

guarding against abortion on demand by insisting on the fetus‘s right to life except in 

cases where the life of the mother is at stake.
65

 

If the Penal Laws are not expanded and abortion is not legalized in Nigeria, the only 

reason that can be given for such a stand is the necessity to preserve the life of the 
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If they were not concern about the right to life of the fetus, abortion would have been available on 

demand. To show their concern, availability of abortion was restricted to the four grounds above. 
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unborn, which incidentally, is the message according to this researcher, being passed 

by the right to choose granted under CEDAW. 

With Ogiemien‘s reference to the USA, it is the contention of this study that, as a 

matter of fact, there is a graver misplaced conception, than the one he had by 

referring to the UK. This is because, despite the constitution of the USA, granting as 

it were, the right to choose abortion, the abortion issue is far from being settled even 

as at today. It must please everyone who cares to know that, the decision reached in 

Roe v. Wade (as mentioned earlier), was as a result of the non-challant attitude of the 

American Medical Association (AMA), who refused in their duties to advise the 

judiciary of that time properly on the matter.
66

 In contrast to the BMA, the AMA was 

never shown to be concern about the right to life of the unborn nor were they 

particular about laws regulating abortion. AMA never for once contacted policy 

makers about abortion issues. Despite being physicians, they were never at the 

forefront of any abortion legislation. 

At the peak of the case of Roe v Wade (as mentioned earlier), when the judiciary 

seems confused on the all important issue of determining when human life actually 

begins, the abortion right attorneys contacted the AMA to file an amicus. It was a big 

shock that the AMA of that time refused to forward any amicus.
67

 It is here 

maintained that, the refusal at that time to submit any convincing statement by those 

who are supposed to know all the intricacies surrounding the concept of life, 
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Statement made by the author of the decision in Roe v. Wade, Justice Blackmun, when speaking on 
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influenced Justice Blackmun into thinking that, the concept of when life actually 

begins is not a necessary factor when considering a matter on abortion. The 

consequence of this assertion culminated into the dreadful decision in Roe v. Wade 

(as mentioned earlier). 

Had it been that the AMA, in 1973, stood on their feet like the BMA, who was 

particular about the unborn‘s right to life, abortion would not have been legalized in 

the USA. The judiciary in the USA then was deceived into handing down the 

decision legalizing abortion. It will however be surprising to know that the main 

actress
68

 of the historic case never had an abortion. Before the case could be 

resolved, the poor girl was delivered of her burden. It is worth asking then, why the 

craze for abortion? This question is important when reviewing the state of affairs 

regarding abortion, when thinking that the person that brought about the whole 

controversy did not abort her baby eventually. At this juncture, she can be said to 

have exercised her right to choose to reproduce as embodied in today‘s CEDAW. 

Hence, comparing Nigeria with the USA can best be termed, a misplaced priority, 

because the genesis of the legalization of abortion in the USA is flawed right from 

the start, and up till today, the USA is still in a confused state with regards to the 

legalization of abortion.
 69

  

The Global Gag Rule (GGR), first introduced in 1984, and reintroduced by President 

George Bush in 2001, brought to lime light, the situation in America as regards 

abortion. The GGR prohibits organizations in receipt of US funding from using the 
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US money to provide abortion information, services and care, or even discussing 

abortion or criticize unsafe abortion. The GGR intends to reduce the global incidence 

of abortion. Does this not look surprising? That a country wherein abortion is 

legalized can embark on such a mission as the GGR. By reintroducing the GGR, the 

former President intends to make abortion rare. To him, the only way to minimize 

recourse of women to abortion is to keep it illegal- he made this statement at the 28
th

 

anniversary of Roe v. Wade in 2001.
70

 

 

To further demonstrate the confused state of America with regards to abortion 

legalization, on April 18, 2007, the United States Supreme Court upheld the Partial-

Birth Abortion Ban Act, which was signed into law by President George Bush in 

2003. The justices, 5 to 4, ruled that, the law passed by congress in 2003, and signed 

into law by Bush was not unconstitutional. The majority said its ruling reflects 

government‘s profound legitimate and substantial interest in preserving and 

promoting fetal right to life. The partial-birth abortion is an intact dilation and 

extraction of the fetus and it has been held illegal. Does this not sound surprising 

again? This sudden compassion for the fetus never came up in the decision of Roe v 

Wade (as mentioned earlier). This is to show that the composition of the court in 

America determines whether a fetus is entitled to right to life or not. The republican 

platform of 1980 for instance, openly proclaimed a commitment to the appointment 

of conservatives to the federal bench. Particularly appointed to the federal judiciary 

during the Ronald Regan‘s regime were men and women who respected the 

traditional family values and the sanctity of innocent human life.
71

 

                                                           
70

Ibid.  
71

David S. Law, ―Appointing Federal Judges: The President, the Senate and the Prisoner‘s Dilemma,‖ 

Jurocracy and Distrust (2005): 157. This article originally began at 26 Cardozo Law Review, 479 

(2005), http://www.cardozo.yu.edu/cms/uploadedFiles/FLOERSHEIMER/FLOR_LAW.pdf (accessed 

http://www.cardozo.yu.edu/cms/uploadedFiles/FLOERSHEIMER/FLOR_LAW.pdf


73 
 

The appointment of Justice Elena Kegan by President Barack Obama shows that, 

United State of America is set for a more liberal view on abortion. These liberal 

moves were the result of more than 170 ballot initiatives and referendums held across 

the United States of America, as it re-elected Democratic President Barack Obama 

for four more years.
72

 This buttresses the fact that, comparing Nigeria with the USA, 

where the state of abortion discourse is in a confused dilemma is a graver misplaced 

conception perpetrated by Ogiemien. 

 

Additional works by Ilumoka
73

 and Kilanko,
74

 both women, also subscribe to the 

legalization of abortion. According to kilanko, a clear space will be made for the 

legalization of abortion, once the right to choose is in vogue. Ilumoka preoccupied 

her writing with monitoring the use of words in the Penal code and the Criminal 

Code, and according to her, a comprehensive improvement on women‘s health is 

possible only when abortion is not criminalized.  

The right to choose, which is an aspect of reproductive right has found its way into 

CEDAW. It is already in vogue, although the author meant the right to abort choice, 

rather than the right to reproduce choice which, according to this research is the 
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message being passed by the provision of CEDAW. When following this 

interpretation, legalization of abortion will be inconsistent with the provision of 

CEDAW. Furthermore, when there is a clamour for a comprehensive improvement 

of women‘s health, criminalization of abortion should not be opposed, because it has 

already been settled that, there is a close link between health system and human 

rights.
 75

 In order to ensure that women‘s health is improved, they must be able to 

exercise their right to choose to reproduce. Once this is done, abortion will be out of 

the way, because with abortion, this researcher opines that, it is not likely that there 

can be an improvement in the health of women, considering all the implications 

surrounding it. 

The implication surrounding the procurement of abortion is so enormous, and the 

Penal Laws in Nigeria have made it a crime for both procurer of abortion as well as 

the giver of the abortion, except when it is done to save the mother‘s life. While 

recognizing that the strict Penal Laws on abortion in Nigeria are not the main cause 

mortality of women, Okonofua still wants policy makers to look into the workings of 

legalization of abortion.
76

 One will be tempted to ask why the erudite Professor 

wants policy makers to look into the possibility of legalizing abortion without any 

law in support of his claims. For there to be a legalized abortion regime in Nigeria, 

there must be a law to back it up. It has been understood that, the provisions of 

CEDAW are in opposition to abortion, so also are the provisions of the Penal Laws, 
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as well as the provision of the Constitution of the Federal Republic of Nigeria, all of 

which recognize the right to life of everyone. The Professor, with due respect, has no 

basis for the request to legalize abortion, more so when he has recognized that the 

law is not the only reason for maternal mortality.
77

  

Even while giving recommendation at the close of his inaugural lecture, Professor F. 

E. Okonofua
78

 suggested under recommendation 6, that an adoption of the principle 

of reproductive health will provide an integrated and holistic framework for 

improving women‘s health in Nigeria. According to him again, this approach will 

save cost,
79

 and then went further to suggest the creation of a National Institute of 

Reproductive Health, which will be saddled with the responsibility of coordinating 

activities for promoting reproductive health in Nigeria. He however expressed 

disappointment because; the bill was not allowed to scale through in the National 

Assembly. 

The National Assembly members were not unaware of the various moves showed in 

the past and present by the Professor in his bid to ensure that abortion is legalized in 

Nigeria. Being a prominent figure within the population council in the UK, as well as 

the founding father of the Women‘s Health and Action Research Centre (WHARC), 

which is one of the leading promoters of research and service delivery in women‘s 

health, the principle of reproductive health suggested could at best be interpreted to 
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mean legalizing abortion. His contention has always been that, when abortion is 

legalized, maternal health will be improved. 

Whether or not this contention is true is not within the contemplation of this study. 

This research is about giving an analysis of the concept of right to choose in relation 

to abortion in Nigeria, while using CEDAW as a case study. The research is most 

concerned with giving a progressive interpretation of the right to choose (an aspect of 

reproductive right under CEDAW) to mean the right to reproduce. This is suggestive 

of the fact that the unborn‘s right to life is being protected. Once this foundation is 

solidly laid, the Penal Laws in Nigeria will be seen as being consistent with CEDAW 

in their bid also, to preserve the life of the unborn, except where the mother‘s life is 

at stake. The researcher submits that, when this happens, the CEDAW, Penal and 

Criminal codes as well as the Constitution of the Federal Republic of Nigeria will be 

united in one single vision, i.e. preservation of life of the unborn through the right to 

reproduce under CEDAW. When this end is achieved, there will be no more room 

for the campaign for the legalization of abortion in Nigeria. 

When Grimes
80

 was suggesting legalization of abortion as a necessary but 

insufficient step towards improving women‘s health, he did not avert his mind to the 

fact that, health and the human rights of women have a close linkage.
81

 The health of 

a woman is more glaring when she expresses her right to choose to reproduce. 

Abortion cannot improve a woman‘s health. It will rather have a negative impact on 

women‘s health.
82

 The issue of health and human right have been imported into 
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CEDAW. Grimes should try and have an insight into the progressive linkage of 

health and reproductive right. Once he is able to do this, it will be realized that, by 

ensuring the right to health of a woman, through her exercise of the right to choose to 

reproduce, the sanctity of life, for the unborn will be maintained. 

The researcher maintains that, the respect for the sanctity of life, which the right to 

choose under CEDAW seeks to promote, is the main justification for the 

criminalization of abortion in Nigeria. The mere fact that abortion is a criminal 

offence in Nigeria does not mean women are being targeted or, that women are being 

discriminated at. The previous thoughts that women have a right to choose abortion 

based on CEDAW has hereby, become obsolete in the face of a preservative 

interpretation of the unborn‘s right to life as envisaged within CEDAW‘s right to 

choose. The restrictive nature of the Penal Laws in Nigeria can no longer be tenable 

to justify the legalization of abortion. The Penal Laws in Nigeria, as well as CEDAW 

are promoting both the unborn‘s right to life as well as the reproductive right to 

choose of the woman. 

 

3.5.2 Literatures opposing abortion 

Literatures in opposition to abortion also abound. Most of these literatures centre on 

the sanctity of life. These literatures suggest that, the life of the unborn is as 

important as the life of the living. While this is virtually true, this research, in order 

to see that there is a continuous respect for the sanctity of life of the unborn, has tried 

to link this notion to the human right of women to have a right to choose to 

reproduce, and not to abort. Happily, this right to choose to reproduce has 

consequently found itself under an international human rights instrument, CEDAW. 
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The right to choose to reproduce as comprised under CEDAW is a basic human right 

for a woman which also guarantees for them a right to health. When women are able 

to exercise their right to choose to reproduce, they become healthier, because they 

are able to determine the number and spacing of their children.
83

 In trying to link 

reproductive right with public health as envisaged in the works of Rebecca Cook and 

the late Jonathan Mann, Professor Momoh Anate in his inaugural lecture has 

reiterated the fact that medical practice has always been to heal, to alleviate suffering 

and to preserve life.
 84

 He was of the opinion that it is very wrong to think that the 

license given to physicians to practice also confers on them the right to terminate life 

at will. He went on, ―by the Hippocratic Oath, the physicians should not take with 

impunity legally or illegally, the lives of the defenceless ones (the fetus and the 

unborn child)‖
85

 

The erudite professor is in strong opposition to abortion based on the oath taken by 

all physicians like him. He is very much concern about the unborn‘s right to life. 

This should be the primary concern of all physicians. Today however, things have 

changed. One writer has expressed the view that nowadays, medical practitioners 

have turned themselves into businessmen and entrepreneurs, forgetting the primary 

purpose for which they are created; preservation of life.
 86
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The researcher has a strong feeling that, a progressive interpretation of the right to 

choose granted under CEDAW, meaning the right to choose to reproduce (not to 

abort), will perform a great function of insisting on doctors to perform their primary 

responsibility, a duty which can only be performed when a woman with pregnancy 

insists on the exercise of her right to reproduce, leading in the giving of life to a new 

and distinct individual. 

The insistence on the right to choose to reproduce by women has led kalu,
87

 to 

express with dismay that in the 21
st
 century, people could be agitating for the 

legalization of abortion. He is of the opinion that women resort to abortion not 

because they were exercising free choice, but because they felt that they had no 

choice. He went further to say that, if a child is born and there is nobody to take 

responsibility of the child, the church should take over the care, after all, what are 

churches meant for. He however, suggested reintegration back into the society those 

women who have the misfortune of having an unwanted pregnancy which has 

resulted into the birth of the child.
88

  

The war against legalization of abortion is not only an African or a Nigerian affair. In 

fact, it cuts across nations as well as religions. It was maintained that the agenda by 

International Conference on Population and Development (ICPD) to use birth control 

                                                           
87

Kalu, ―No Way,‖ 
88

Recently, a Nigerian by name, Sony Pat-Natson, said in a statement to the press, his intention to 

build a home for girls who are pregnant and have no place to stay. He said this will discourage 

pregnant girls from doing abortion, and let the baby live. Noah Ebije, ―My House for Girls with 

Unwanted Pregnancy will Fight Abortion-Ex-Lecturer,‖ The Sunnewsonline October 20, 2012. 

http://sunnewsonline.com/new/national/my-home-for-girls-with-unwanted-pregnancies-will-fight-

abortion-ex-lecturer/ (accessed December 3, 2013).  

http://sunnewsonline.com/new/national/my-home-for-girls-with-unwanted-pregnancies-will-fight-abortion-ex-lecturer/
http://sunnewsonline.com/new/national/my-home-for-girls-with-unwanted-pregnancies-will-fight-abortion-ex-lecturer/


80 
 

as well as abortion, to limit population was flopped by Roman Catholics the world 

over in association with orthodox Muslims.
89

 

Arif Abdul Hussain,
90

 in one of his elaborate writings about abortion in Islam, 

brought to the fore that, there is a consensus amongst Muslim Ulamas that, 

ensoulment occurs at four months when the spirit causes the prominence of 

potentiality for rational thoughts.
91

 This point, a significant change in status of the 

fetus has occurred and abortion after this stage is prohibited, except to save the 

mother‘s life. 

There is no consensus amongst the different schools of Islamic jurisprudence on 

whether any other reasons for abortion are permitted, and if so, which stage of 

pregnancy. The Hanafi School stipulated that, abortion is permitted until the end of 

the forth month. The Shafii School allows abortion until the end of 120 days, while 

the Maliki and Hanbali Schools allow abortion until the end of the 40
th

 day.
92

 

Inspite of the different position of the Sunni schools, there is a consensus among 

theologians that abortion after 120 days is categorically prohibited, except to save the 

life of a mother. The 120 days limit is based on the tradition of ‗forties‘ in which the 

Holy Prophet (SAW) informs that the fetus is held as ‗nutfa‘ (drop of sperm) for 40 
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days, as ‗alaqa‘ (clot of blood) for another 40 days and as ‗mudgha‘ (lump of flesh) 

for an additional 40 days. In about 120 days, ensoulment takes place.
93

 

However, recent rulings by Shi’a Scholars
94

 on abortion at an early stage are 

interpreted in terms of potentiality for ensoulment. The difference that exists between 

passive and active potentiality for ensoulment clarifies the reasons why Muslim 

jurists hold different conviction on whether the prohibition of abortion applies before 

the stage of implantation. 

Making a clearer perception of the views above, the period at which the soul comes 

into the fetus is four months, and any termination of pregnancy after this time is 

prohibited, except when necessary to save the mother‘s life. This is agreed to by all 

Shi’a Scholars.
95

 The difference in opinion arises when a pregnancy not up to four 

months is about being terminated. Here, the principle of potentiality for the 

ensoulment is being imported in order to determine which fetus should be aborted. In 

order therefore, to be properly guided by this principle, the difference between active 

and passive potentiality has to be known, so that a fetus with an active potentiality 

will not be aborted and a fetus with a passive potentiality will be aborted. 

Early embryos have passive potentiality for development into persons. Early 

embryos do not possess ‗unique genetic identity‘ and ‗ongoing ontological identity‘ 
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which are said to be necessary conditions for ensoulment. The early embryos have 

low probability of developing into a more developed fetus.
96

 

Using this criterion according to some scholars, is not within the contemplation of 

the Muslim Ulamas (scholars), because this will be tantamount to permitting 

abortion at the very slight excuse that the fetus has a passive potential. So therefore, 

since a fetus with an active potential cannot be aborted because, it has the potential 

of living a good life outside its mother‘s womb, likewise, a fetus with a passive 

potential cannot be aborted, because, if given a little more time, that fetus with a 

passive potentiality will grow into a fetus with an active potentiality. If fetus with 

passive potentiality is allowed to be aborted, license will be given to women to abort 

their babies at the slightest excuse of passive potentiality. The argument by the 

author brings to the summary that, abortion is not permitted in Islam. 

Actual ensoulment has different implications on the legal identity of the fetus in 

Islam. Taking the issue of payment of blood money,
 

for instance before 

ensoulment,
97

 less money is being paid for causing the miscarriage of a pregnancy, 

but once the fetus reaches four months, full blood money is being paid. This further 

shows that, abortion is not allowed in Islam, from the time of conception. 

The fetus in Islam can therefore be said to have the fundamental right to life from 

conception. The right to choose as granted under CEDAW, when interpreted to mean 

the right to reproduce will be in all force compatible with the Islamic doctrines. 
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To further show that the unborn‘s right to life is recognized, the Quran has stated 

that, the parents are expected to make necessary preparations for the safe delivery of 

their child and much elaboration was made in the Quran about the stages of the 

pregnancy in the womb from conception to delivery.
98

 

The prophetic tradition that made reference to fetal development was elucidated in 

Al-Naawawis Forty Hadith.
99

 By this prophetic tradition, it is shown that the unborn 

fetus‘s right to life is inherent in Islam. It shows that Allah is the creator of the child 

and He alone has the right to take it back at the time. No one has the right to put a 

stop to the growing life of the fetus.
100

 The right to choose granted under CEDAW 

interpreted progressively will follow up the sequence which has been described in 

the prophetic tradition, which will lead to the eventual birth of a child, if that child is 

destined to live. 

Even if that child is not destined to live, Islam has stipulated that the miscarried fetus 

or still born baby is to be properly buried.
101

 By this single act, the importance of 

every life is portrayed. That even in death, Islamic law still recognizes that the fetus 

has a right to be buried. Islam is therefore against abortion. The right to life is 
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therefore seen to be inherent and even in death; the personhood of the child is still 

recognized. 

The unborn child in Islam has been shown to be entitled to inheritance according to 

Iyssa.
102

 The author wrote extensively on the inheritance of the unborn child and 

came to the conclusion that, the unborn has access to inheritance of all or part of the 

estate of  deceased relative on equal footing with its adult counterpart (if any), 

provided it is born alive, even for a short period. This is another significant point 

suggestive of the fact that Islam has regard for the fundamental right to life of the 

fetus from the time of conception. 

The right to choose, an aspect of reproductive right granted under CEDAW, when 

interpreted in a progressive form to mean the right to reproduce and not the right to 

abort will be conforming to the tenets and teachings of Islam. Aside Islam, the 

Christian faith also has some basic teachings regarding the right to life of the fetus. 

The giver of life according to the Christian faith is God. It thus becomes obvious 

that, if God creates a living being, He will be displeased at its ungrateful 

destruction.
103

 Going by the words in the Bible, conception of a human being is seen 

as an act of God, whereby a person is created by God‘s own sovereign will. 

In the work of MacArthur Jr., ―a soul is said to be breathed into the living tissue by 

the Holy Spirit. The soul‘s destiny is already known to God and determined by Him 
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before the foundation of the world‖
104

. Abortion then becomes a violent anti God-act. 

It is not only a murder of the individual; it is an affront to the Creator.
105

 

Just like the content of the fourth hadith in Islam, Christianity also acknowledges 

that an unborn is already known by its God who created him with its destiny. This 

has shown that both Islam and Christianity stand on the same level as far as the 

recognition of the right to life of the fetus (from conception) is concerned.  

However, it must be pointed out that, even within the church, opinions are divided on 

whether or not abortion is permitted before ensoulment.
106

 A school of thought under 

the church has maintained that, abortion before the soul comes in is not a sin.
107

 In 

the same vein, another school of thought, still within the church put forth the 

argument that, embryos acquired a soul at conception.
108
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Despite this divided opinions, recently, Christian philosophers have taken this 

challenge further by maintaining that, they must articulate and promote philosophical 

position according to which morality is conceived in richer terms than the mere 

respecting of individual rights.
109

 Peter has argued that it is very important to stress 

that genuine and intense insight into social morality is equally concerned with 

obligations to others, including those who are most vulnerable, helpless and unable 

to speak for themselves. By adopting this position, the author feels that the pro-

abortion movement will be confronted with a more radical philosophical approach.
110

 

The author is concerned about the pro-choice group (a group that believe in abortion 

right) now finding their way into the churches and he is determined to confront them 

with the neighbour‘s principle, rather than the right issue, suggesting that he has 

responsibility towards the defenceless; the fetus.
111

  

Patrick Lee,
112

 another Christian philosopher, is bent on indicating the truth at all 

cost, thereby, following Aristotle‘s advice that, matters relating to morality do not 

proceed smoothly and one has to be determined in the cause of bringing about a 

solidified conclusion. The author defended the pro-life position and argued that, a 

zygote is a human being and must not be killed. He was of the view that humans 

comes into being from the time of conception, and like the Quranic provision, he was 

of the view that parents have responsibility over their children, which entails that, 

they ought not to choose abortion. Sounding a note of caution to his fellow 

philosophers, he implores them to pursue this debate, and thereby, heed the teachings 
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and exhortations of the late Pope John Paul II. The author, Lee, more vigorous in his 

approach, was all out to see that right to life is granted to the fetus from conception.  

When the right to choose is interpreted to mean, the right to reproduce, this will in 

turn show that, its provision is consistent with the teachings and tenents of 

Christianity, which recognizes fetus‘s right to life from conception. 

The right to life for the unborn is also recognized by the African Traditional 

Religion.
113

 It thus becomes important at this juncture, to include the views of 

African Traditional Religion as regards abortion. This is because, followers of 

African Traditional Religion abounds in Nigeria, and their teachings, practices as 

well as tenents are worth celebrating, knowing full well that our fore fathers were 

strict adherers to these beliefs before the coming of Islam or Christianity. 

Even before the coming of the religion of Islam or Christianity, there has always 

been in existence respect for life, children are treasured and abortion is an 

abomination. The sacredness of human life is guarded by taboos and rituals. There is 

respect for the dignity of man; each man has his own inalienable ‗chi‘.
114

 The entire 

statements above serve as elements to be admired in African Traditional Religion.
115

 

All the elements above, equally fits into both Islam and Christian religions. This 

explains the reason why people that oppose abortion in Nigeria cuts across ethnic, 

race or religion. The pro-life group in Nigeria is united in one struggle; right to life of 

the fetus, which according to this study can further be guaranteed by the provision of 

the right to choose under CEDAW.  
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Saipong
116

 in his ambitious work demonstrates that, a vital concept of African 

Traditional Religion is the respect for the sacredness of life. To give birth is on the 

path of men and women, the greatest thing that can happen to a human being. Life 

must be given, life must be lived, life is to be enjoyed, and life is to be whole, life is 

to be honourable, life is to be long and peaceful. Therefore, in true African setting, 

wilful abortion or even contraception was a rarity, if not impossible.
117

 

According to the author, the modern world plays around with life and allowed itself 

to be dominated by crude technocracy. A better acknowledgement of African 

Traditional Religion could bring a corrective notion to the anti-life mentality. It could 

provide a reminder of God‘s original intention in creating the human being in his 

image.
118

 

The above gives a summary that children were highly valued in Traditional African 

Religion. Children are seen as precious. In Africa, marriage without procreation is 

incomplete.
119

 If children could be viewed as this important, then abortion has no 

place. Abortion is an emotive issue, and according to a writer, cultural and religious 

values have always made it a taboo.
120

 

The right to choose, an aspect of reproductive right under CEDAW, when interpreted 

to mean the right to reproduce for women, will fit perfectly into the views of the 

African Traditional Religion. This is because, the right to life has been accorded to 
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the unborn children even before these children are born as seen from the assertion 

that, a marriage without children is not complete.
121

 

African Traditional Religion values the unborn‘s right to life. So it can be said with 

all confidence that, an African instrument legalizing abortion, like the Protocol to the 

African Charter on Human and People‘s Right on the Rights of Women in Africa, 

has no place within an African setting. This protocol is the only human right 

instrument that sanctions the right to die by its outright grant of the right to abort. All 

other human rights instruments, including CEDAW values the right to life, because 

the right to choose has been taken to mean the right to reproduce and not the right to 

abort.  

 

3.6 Criminal Law 

The continued criminalization of abortion is desirable if the Penal Laws in Nigeria 

must be kept in line with the provision of the right to life for everyone as provided by 

the Constitution of the Federal Republic of Nigeria, and the provisions of the right to 

life of the unborn as provided by all the human rights instruments of the world.  

By criminalizing abortion, the right to choose under CEDAW would have 

successfully attained the position of being viewed as a right favouring the 

reproduction of children rather than aborting them except to save the mother‘s life. 

When this happens, the Penal Laws in Nigeria will be seen to be consistent with all 

the human rights instruments, including CEDAW in their bid to preserve life, and the 

clamouring for legalization as a result of restrictive laws will be laid to rest. The 

maternal mortality usually used as an excuse for the legalization of abortion will also 
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be dropped, because the position of the Penal Laws will then be appreciated as being 

concerned for the unborn fetus‘s right to life, through the right to choose to 

reproduce granted under CEDAW. 

The concern for the sanctity of the life of the unborn fetus has been identified as the 

main reason for the criminalization of abortion in Nigeria, and to this end, Stephen 

Schulhofer
122

 had demonstrated in his work the concept of criminal law theory, that 

criminal law is viewed as the mathematician of fault, where elegance and consistency 

of the entire structure is what satisfies it. The criminal law is also viewed as the 

monk, which suggests that principles must, on no account, be watered down to 

permit its stand to be tainted by opportunistic acquiescence in what contemporary 

politics considered acceptable. The purity of criminal law is very paramount. 

Criminal law as a monk is working to refine an important form of moral truth and to 

preserve it for use, in the hope that, a time more receptive to its message will arrive.  

While the criminal law is still hoping as a monk, the criminal law is also considered 

to be a militant whose efforts are geared towards maintaining justice and fair play. 

The militant hopes that his work will shape contemporary debate and influence those 

who litigate, decide cases and enact statutes. The criminal law, as a militant, also 

hopes to have impact, the sooner the better.
123

 It is also possible for the criminal law 
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to be a theorist and as a theorist; it is careful and reflective, willing to follow the truth 

where ever it may lead.
124

 

The theories of criminal law above show exactly what the criminal law in Nigeria is 

trying to achieve. The criminal law finds satisfaction in the consistent nature of the 

entire structure of law, as seen in its consistency with all laws guaranteeing the 

unborn‘s right to life. The criminal law is not also prepared to compromise its stand 

as far as moral truth is concerned, as seen in the way the law has maintained its 

position up till today despite pressure from all angles to see that abortion is legalized. 

The criminal law has refused to be used by opportunists, who are concerned about 

their political ambitions as well as western tendencies. The criminal law is prepared 

to refine the moral truth in anticipation that a time more receptive of its use will 

arrive. It is the contention of this study that, the time so much talked about, is now. 

By the insistent of this study on a progressive interpretation of the right to choose 

under CEDAW to mean the right to reproduce and not the right to abort, the criminal 

law will be used to refine the moral truth that, any act of destruction against the 

unborn fetus is a crime except when done to save the mother‘s life. By so doing, the 

criminal law would have been successful in shaping contemporary debates as well as 

influence all those concerned about the issue of abortion in Nigeria. The criminal law 

will then, be looked upon as a guide for all people to follow. 

In the spirit of being a guardian, another writer,
125

 has explained that, criminal law 

exists to perform two important functions. Firstly, criminal law must define the 
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conduct that is prohibited or required, and secondly, criminal law set the minimum 

condition for, and extent of liability, which is performed by the adjudication process. 

It thus seems to suggest that the criminal law provides guidance and direction to the 

community as a whole, as to the conduct that must be avoided or must be performed, 

and where a violation of rules of conduct occurs, the criminal law must take on the 

role of adjudication. 

 

3.7 Interpretation of Treaties 

Having resolved that the issue of feminism which brought about the several episode 

of abortion is a westernized idea, and having emphasized that the right to choose, 

which is an aspect of reproductive right within CEDAW, does not signify abortion 

right for women, it is has become apparent, based on this study that, abortion is a 

criminal act. However, in order to properly justify the definition of the right to 

choose under CEDAW as representing the right to reproduce (and by extension, the 

right to life for the unborn) and not the right to abort, judicial power, including that 

of statute and treaty interpretation which is vested in the courts of law must be 

invoked. 

Mahoney has argued that, the courts should infer from modern contract theory in 

developing canons of treaty interpretation. Because according to him, treaties cannot 

be regarded as Acts of Legislation but rather as contracts, so textualism which has 
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had a major impact on statutory interpretation should not be applied to treaty 

interpretation.
126

  

According to Mahoney, contracts can only be valid when there is a mutual assent by 

the contracting parties to a shared preposition. The text of the contract document is 

important in determining the scope and limit of the agreement. In the legislative 

context, the text of the statute is the agreement. As a result of this, the interpreter in a 

contractual agreement or dispute is interested primarily in how the parties themselves 

would interpret the terms of the contract. On the other hand, an interpreter of statutes 

following a textualist methodology focuses on the meaning that neutral third parties 

ascribe to particular terms of the agreement.
127

 

Mahoney was of the view that, contract analogy of interpretation should prevail 

while interpreting treaties. However, he went on to say that, within the framework of 

contract formalism, textualism would continue to have impact in treaty interpretation 

and application. While examining the treaty interpretation in the United States 

Supreme Court, he stressed that a treaty interpreter should commence interpretation 

with the text of the treaty agreement.
128

  

It can be deduced from the above contentions of Mahoney that, in starting with the 

text of the treaty during the interpretation, textualism,
129

 despite its affinity to 

statutory interpretation, cannot be ignored while interpreting treaties. 
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Thus, a treaty shall be interpreted in ―good faith in accordance with the ordinary 

meaning given to the terms of the treaty in their context and in the light of its object 

and purpose‖.
130

 This, according to Kerstin is the principles of interpretation of 

international treaties contained in the Vienna Convention of the Laws of Treaties 

(VCLT) and is considered to be the customary international law principle of treaty 

interpretation. The interpretation of human right treaties requires that the specific 

characteristics of these treaties be taken into consideration.
131

 

While opposing the stand of Tobin that the VCLT rule is not capable of resolving the 

question of how to choose a meaning for the text of a treaty, it is maintained by this 

study that, the criteria for interpreting treaties given by Tobin can fit properly into the 

VCLT rule. It is further maintained by this study, that Tobin was just playing with 

words when he invented his own doctrine of interpretation known as Persuasive 

Appeal of Interpretation.
132

  

Since this study centres on the interpretation of a human rights instrument like 

CEDAW, the principles as contained in the VCLT will be invoked. However, having 

identified that, the principles of textualism cannot be divorced from interpretation of 

treaties, judges are reminded that, treaty interpretation should be no different from 

the construction of other legal writings, and the schools or techniques of treaty 

                                                           
130

Article 31 and 32 of the Vienna Convention of the Law of Treaties. 
131

Kerstin Mechlem, ―Treaty Bodies and the Interpretation of Human Rights,‖ Vanderbilt Journal of 

Transnational Law 42 (2009): 909. Icelandic Human Rights Centre, ―Interpretation of Human Rights 

Treaties,‖http://www.humanrights.is/the-human-rights-

project/humanrightscasesandmaterials/humanrightsconceptsideasandfora/theconceptsofhumanrightsan

introduction/interpretationofhumanrightstreaties/ (accessed February 16, 2013). 
132

Tobin formed the idea of a persuasive appeal of interpretation based on four criteria namely, that 

the interpretation must be principled, clear and practical, it must be coherent in its reasoning and 

consistent with the system of international law. It must also be sensitive to the nature of socio-political 

context within individual states and throughout the international legal order. John Tobin, ―Seeking to 

Persuade: A Constructive Approach to Human Right Treaty Interpretation,‖ Harvard Human Right 

Journal 23, (2010): 3-4., Looking at these criteria closely reveals VCLT principles. 

http://www.humanrights.is/the-human-rights-project/humanrightscasesandmaterials/humanrightsconceptsideasandfora/theconceptsofhumanrightsanintroduction/interpretationofhumanrightstreaties/
http://www.humanrights.is/the-human-rights-project/humanrightscasesandmaterials/humanrightsconceptsideasandfora/theconceptsofhumanrightsanintroduction/interpretationofhumanrightstreaties/
http://www.humanrights.is/the-human-rights-project/humanrightscasesandmaterials/humanrightsconceptsideasandfora/theconceptsofhumanrightsanintroduction/interpretationofhumanrightstreaties/


95 
 

interpretation largely replicate those of statutes, contracts, wills and constitution. 

Those were the writings and comments of Bederman.
133

  

Chief Justice Wilmott, as far back as 1767 wrote; 

words are only pictures of ideas on paper, sometimes the picture is 

unclear because the idea (or legislative policy) was also fuzzy. 

Sometimes, the word painters (parliamentary Counsel) had inadequate 

instructions or sufficient time to complete the portrait to their fullest 

satisfaction. Sometimes too, distorting amendments are inserted in the 

committee run by persons not completely au fait with the big 

picture.
134

  

 

It is therefore, the responsibility of the courts of law to put the wordings of the 

legislatures in their correct perspectives. This statement by the Chief Justice 

summarizes the whole controversy surrounding the right to choose contained under 

CEDAW. This is not to suggest that, the right to choose appears fuzzy or unclear, but 

just to show that the drafters of CEDAW have a different picture of the right to 

choose from the one which the CEDAW committee has, talking about the distorting 

amendments by the committee. This leaves us to see the distortion and 

incompatibility between CEDAW rules and that of its committee. The committee of 

CEDAW, included abortion rights as an amendment, when in the actual fact, no such 

‗word‘ is contained in the whole body of CEDAW by its drafters. 

 

Treaty interpretation, and conversely, statute interpretation is suppose to be neutral 

and objective. That is to suggest that the ordinary meaning of the words in the treaty 

or statute is to be used in interpreting the treaty or statute. Meaning of the treaty or 

statute must first of all be sought in the language in which the treaty or statute is 
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framed, and if that is plain and unambiguous, the sole function of the court is to 

enforce it according to its terms.
135

 Conversely, ―a treaty should be interpreted in 

good faith in accordance with the ordinary meaning given to the terms in their 

context and in the light of its object and purpose‖.
136

 

Women should have the reproductive right to decide freely and responsibly on the 

number and spacing of their children, in order for them to be healthier. Here lies the 

basic principle of the right to choose under CEDAW. The sole function of the court 

therefore, is to apply the plain and ordinary meaning of the wordings of the law. 

In applying the ordinary meaning of deciding freely and responsibly on the number 

and spacing of children, the first thing that comes to mind is the ordinary and plain 

meaning of ‗spacing of children‘, which is family planning, and not abortion. There 

are no ambiguities in the words used and the strict ordinary meaning should be 

adhered to. In interpreting the right to choose under CEDAW‘ therefore, the plain 

and ordinary meaning of the words should be employed. 

The committee of CEDAW by its recommendation 24 has however imported some 

form of ambiguity into the meanings to be ascribed to the right to choose. Thus, the 

right to choose is now capable of two meanings- that which is ascribed to it by the 

drafters of CEDAW (right to reproduce), and that ascribed to it by the CEDAW 

committee (right to abort).  
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By the recommendation 24 of the committee of CEDAW, the ordinary and plain 

meanings of the right to choose has been thwarted, and resort to the intention of the 

drafters as well as negotiating history of CEDAW have become imperative. The 

intention of the drafters as well as negotiating history of the law are to be resorted to, 

only when the text is ambiguous or obscure, or when the plain meaning of the text 

leads to a result that is absurd or unreasonable.
137

  

The intent of the drafters of CEDAW is to uphold the unborn fetus‘s right to life in 

line with the protection of human dignity as an objective of international law which 

had its first expression in the laws of war. By so doing, the unborn fetus‘s right to life 

will be seen as becoming part and parcel of CEDAW‘s right to choose. The right a 

woman has to choose to reproduce will be enhanced if she has the right to decide 

freely and responsibly on the number and spacing of her children. 

In upholding the unborn fetus‘s right to life, which according to this research is 

within the contemplation of CEDAW‘s right to choose, Huang
138

 wrote extensively 

on another rule of interpretation, while proposing his own rule. He felt that, it is 

perhaps true that there is no moral principle that has been more widely accepted than 

the so-called ‗Golden Rule‘ of interpretation. This simply entails that, you do unto 

others what you would have them do unto you. This goes hand-in-hand with its 

negative formulation, sometimes called the ‗Silver Rule‘. That is, do not do unto 

others what you would not have them do to you. 
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Reservations to the Convention in the Prevention and Punishment of the Crime of Genocide 

Opinion, 1951; Baderman, Spirit, 70-73. 
138

 Yong Huang, ―A Copper Rule versus the Golden Rule: A Daoist-Confucian Proposal for Global 

Ethics,‖ Philosophy East and West 55, no.3 (2005):394-396. Bill Puka, ―Golden Rule‖ Internet 

Encyclopedia of Philosophy, last updated, September 16, 2010. http://www.iep.utm.edu/goldrule/ 

(accessed January 12, 2013).  
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The right to choose under CEDAW, when interpreted in line with the golden rule, 

will be saying that women should not venture into the killing (abortion) of their 

children because, these women would not want themselves to be killed.
139

 

The ultimate test of international law is how well it manages issues and problems 

within states and other international actors. International law would be a failure if it 

could not adequately meet the needs of the international community in constructively 

resolving problems that arise in international affairs. In order to save CEDAW, an 

international human rights instrument from this imminent failure, (failure in the 

sense that, an international human rights instrument should not favour abortion) the 

right to reproduce interpretation must be given to the provisions of the right to 

choose under CEDAW. This will further enhance conformity and unification with 

other international human rights instruments. When this is done, multitude 

compliance with the CEDAW rule will be achieved and this will show the real 

success story of an international human rights instrument, called CEDAW. 

 

3.8  Conclusion 

This chapter has been able to give an insight into what is being proposed to be 

studied in this research. The research started on the door step of feminism which is 

the genesis of feminist awareness. It is because of this awareness that led in the main 
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to the struggle for the era of the right to choose for women, and consequently, 

abortion rights in 1973. Having gotten the abortion rights, and having placed the 

right amongst the rights within the international human rights, controversies ensued 

leading to viewing the literatures in support, and those in opposition of abortion. 

Having done that, it was realized that two camps emerged; - those in support of 

abortion rights favoured the legalization of abortion: and those in support of the right 

to reproduce (therefore, opposing abortion right) favoured the continued 

criminalization of abortion. These two camps were well represented in the literature 

review. The fact that abortion is a crime in Nigeria necessitated the review of 

literatures relating to criminal law. It is this background that informs the doctrinal 

research wherein the researcher answered the first to fourth research questions of this 

work. This conceptual analysis gained ground in the next chapter.  
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CHAPTER FOUR 

CONCEPTUAL ANALYSIS OF THE STUDY 

 

4.1 Introduction 

A doctrinal analysis appears necessary in order to achieve the first to fourth research 

objectives of this study. The combined effect of this has further buttress the fact that, 

the right to choose under CEDAW cannot represent abortion right for women. It has 

also showcase the regard given to the right to life for the unborn fetus. In a bid to 

achieve this, conceptual analysis was carried out in four dimensions in order to 

achieve the stated objectives in this study. Firstly, the reason for the non-

implementation of CDEAW to date in Nigeria has been explicated and this boarders 

on its application within the ambit of the Constitution of the Federal Republic of 

Nigeria. Secondly, fundamental principle of international human rights instruments 

in relation to the driving consideration for the legalization of abortion has been 

examined. Thirdly, the relationship between criminal laws and abortion has also been 

examined and lastly, an alternative interpretation of the right to choose under 

CEDAW has further been suggested in order to show the disparity which exist 

between the true notion of human right to reproduce and the right to abort. 

 

4.2 Non-implementation of CEDAW in Nigeria 

Culture is the established pattern of behaviour among a people, an all embracing and 

heterogeneous concept that encompasses every aspect of man‘s life and experiences. 

It is perceived as a way of life. It is a collective and integrated whole, comprising 
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everything about man‘s ideas, behaviour, values, traditions, believes and habits 

acquired by man as a member of society.
140

 

The need to give equal consideration to cultural activities and values in all spheres of 

life has been loudly recognized in the post-independent development of Nigeria. 

General ideas of Nigerian development were connected to authentic cultural 

values.
141

 One of such cultural and traditional value is the respect for human dignity. 

There is the belief that life begins before birth.
142

 In African societies, Nigeria 

inclusive, there is a huge value placed on pregnancy and childbirth.
143

  

Thus, Chapter 2 of the Constitution of the Federal Republic of Nigeria 1999 made 

provisions concerning the ―fundamental objectives and directive principles of state 

policy‖. These principles comprise economic, social and cultural rights for all.
144

 For 

example, ―It shall be the duty and responsibility of all organs of government and of 

all authorities and persons exercising legislative, executive and judicial powers to 

conform to, observe and apply the provisions of the fundamental objectives and 

directive principles of state policy‖.
145

 In Attorney-General of Ondo State v. 

Attorney-General of the Federation & 35 ors,
146

 the Supreme court held that the 

forgoing sections does not only impose a solemn duty to observe the mandate 
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no.1 (2010): 34.  
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contained in chapter 2 on all organs of government and all authorities and persons 

exercising legislative, executive and judicial powers, but also on private individuals 

as well.   

Hence, the social structure making up the order is founded on ideals of freedom, 

equality and justice. Consequently, in the advancement of the social order, the state 

―shall direct its policy towards ensuring that there are adequate facilities
147

 for 

religious and cultural life‖.
148

 

The Constitution of the Federal Republic of Nigeria can therefore be said to contain 

provisions relating to the rights of Nigerian people to develop and promote their 

culture and to apply their cultures as an instrument to further the progress of national 

identity and unity.
149

 The legislative list of the Constitution of the Federal Republic 

of Nigeria defines the mandate of the federal government, as well as the state and 

provincial authorities in the field of culture.  

Hence, going by the legal development of Nigeria, the radical definition of the right 

to choose under CEDAW is not compatible with Nigerian culture and tradition where 

the majority of women identify with the popular form of feminism as opposed to the 

intellectual feminism. The intellectual feminism is propagated by the urban and 

educated women. They condemn aspects of African culture, and they tend towards 

western form of feminism.
150

 Popular feminism on the other hand, has its foundation 

in culture and lived experiences of African women. Popular feminism appeals to 
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The researcher is of the view that, facilities for cultural and religious life will be available if 

Nigerians are able to be guided by their cultures and religious belief.  
148

Sec 17(3) Nigerian Constitution  
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African women who identify their culture as vital to their identity. This popular 

movement caters for the majority of African women, and by implication Nigerian 

women.
151

 

Mere Kisekka, has once expressed the view that several women‘s associations in 

Nigeria have striven to operate cautiously within traditional gender boundaries, and 

they are steadily articulating the theory of complementary rather than competitive 

roles in gender relations. The Nigerian National Commission for Women has 

characterized Nigerian feminism as an armless movement that is non-confrontational 

and supports a positive uplifting for women for motherhood, nationhood and 

development.
152

 

As a follow up on the choice of popular feminism, the religious women groups in 

Nigeria have pursued agendas that are different from those of the intellectual 

feminism. For example, the Federation of Muslim Women Organization 

(FOMWAN), the umbrella body for Muslim women organization, do not see 

themselves as feminists in the western sense. FOMWAN has therefore made its own 

interpretations concerning the right to choose under CEDAW to mean family 

planning which is permissible in Islam and geared towards spacing, rather than 
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limiting births. Such practice according to FOMWAN must be practiced with the full 

agreement of both spouses.
153

  

In the same vein, the women wing of the Christian Association of Nigeria has urged 

women to kick against the wilful termination of the foetus. The statement was made 

by the director of education, Christian Association of Nigeria during the Annual 

Convention of the Association.
154

 Evangelical Christians and Catholics have 

supported and actively encourage a pro-life value and have totally been opposed to 

pro-choicers and their institutional agenda of sexual right that included abortion. The 

Church‘s theology of life asserts strongly and publicly the dignity and sanctity of 

life, and regarded abortion as fuelling a culture of violence and death. Unless it is 

spontaneous or to save the mother‘s life, the church believes abortion is totally 

unacceptable.
155

 

The researcher hereby maintains that, within the context of the Constitution of the 

Federal Republic of Nigeria, the Nigerian government in promoting the cultural 

rights of its people will not sanction the radical definition of the right to choose under 

CEDAW, because culture as well as religion abhors abortion.
156
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Section 21 of the Constitution of the Federal Republic of Nigeria further provides 

that, the State shall preserve and promote the Nigerian cultures which enhance 

human dignity and are consistent with the fundamental objectives and directive 

principles of state policy. The Nigerian culture which abhors abortion is one culture 

which the government of Nigeria seeks to promote by its non-implementation of 

CEDAW. Furthermore, the Constitution of the Federal Republic of Nigeria has given 

regard to the sanctity of human persons. Also, human dignity shall be maintained and 

enhanced.
157

 

The concept of human dignity is commonly associated with Judeo-Christian doctrine 

that humans are created in God‘s image. Also, it is associated with the notion that 

every single human being has natural and intrinsic worth by virtue of being human, 

and that this worth entitles him or her to respect from all other human beings.
158

 

Human dignity is an attribution of characteristic value to human beings. Human 

dignity belongs to every human being.
159

 

Hence, the Constitution of the Federal Republic of Nigeria, by recognizing the 

cultural values of people of Nigeria has accorded human dignity to all human beings 

which included the unborn child, because culturally, life begins from pre-conception. 

The Constitution of the Federal Republic of Nigeria can therefore be said to be 

created in line with a global trend which considers human dignity to be the 
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fundamental value or one of the fundamental values of a society that adequately 

respect human rights.  

The researcher here affirms that, the combined effect of sections 17, 21 and 34 of the 

Constitution of the Federal Republic of Nigeria is that, right to life be given to the 

unborn child because, cultural belief and religion in Nigeria frowns at abortion, and 

so the radical definition of the right to choose within CEDAW cannot stand in 

Nigeria.   

 

4.3 Fundamental Principles of International Human Rights Instruments 

Most people who study jurisprudence or political philosophy are invited at some 

stage to read Thomas Aquinas‘s ―treaties on law‖.
160

 Here, they read his definition of 

Natural Law as “participatio legis aeternae in rationali creatura: the participation of 

the eternal law in rational creatures‖.
161

 Each of us is not only subject to the 

protective care of God, but is actually a participant of such care. Thus, Natural Law 

is concerned with the reason whereby, we perceive or recognize what is good and 

what is bad. This is simply the feeling and impress in us of the divine light. However, 

some people are more receptive of this light than others. It is worthy to note that, 

every (sane and conscious) person grasps the general principle of practical 

reasonableness.
162
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161
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The Natural Law originates nothing, sustains nothing; they are merely responsible 

for uniformity in sustaining what has been originated and what has been sustained.
163

 

Hence, when it comes to establishing a strong conceptual framework of human right 

principles, the theories of relativism and positive law, untethered from universal 

principles, has no place in the drafting of the Universal Declaration of Human Rights 

(Declaration).
164 

The writing of the Declaration
165

 represents such a bulwark.
166

 It also represents a 

tremendous leap in the progress of the moral conscience.
167

 The drafters of the 

Declaration clearly understood their role as representatives of the conscience of 

mankind. Hence, the dignity and worth of human person is the founding premise of 

the Declaration.
168

 

                                                           
163

Henry Drummond, Natural Law in the Spiritual World (Rockville MD: Arc, Manor Publishers, 

2008), 20. 
164

Rita Joseph, Human Right and the Unborn Child (Leiden, Boston: Martinus Nijhoff Publishers, 

2009), 39. While speaking on the immutability of Natural Law, Hans Kelsen was of the opinion that, 

Natural Law claims absolute validity and therefore, in harmony with its pure idea, it presents itself as 

a permanent, unchangeable order. Positive Law on the other hand, with its merely hypothetical-

relative validity is inherently, an infinitely changing order which can adjust itself to conditions as they 

change in space and time. Hans Kelsen, General Theory of Law and State (Clark NJ: Lawbook 

Exchange, 2007), 396-397. 
165

The declaration is universally regarded as an authoritative elaboration of the human rights  

provisions of the United Nation Charter. Many, if not all of the rights elaborated in the Declaration are  

widely recognized as constituting rules of Customary International Law. Samuel M. Natale and 

 Mark B. Fenton, Business Education and Training: On the Threshold of the Millennium (Lanham 

 Md: University Press of America, 2000), 208.  
166

Natural law is thought best to combat the arbitrariness of the power of the Nazi Movement which is 

rooted in racism. Abortion today, is not a different act from that of doctors purposely killing fetuses 

and new born babies in order to preserve the Nazi racial social party. The extent of such power is 

evidenced in George J. Annas and Michael A. Grodin, The Nazi Doctors and the Nuremberg Code: 

Human Right in Humanitarian Experimentation (Oxford NY: Oxford University Press, 1955), 22.   
167

Joseph, Unborn Child, 39. 
168

Ibid. In view of the Nazi‘s crime against humanity, the United Nation Commission on Human 

Rights was charged with writing a declaration of human rights which reaffirms the faith in 

fundamental human right in the dignity and worth of human person… this is the basic premise. The 

peace and security of mankind are dependent on mutual respect for the rights and freedoms of all. 

Suzzane Mclntire and William E. Burns, Speeches in World History (New York: Facts on File, 2009), 

387-391; Mary Ann Glendon, A World Made New (New York: Random House, 2001), 175; Vicki C. 

Jackson, ―Constitutional Dialogue and Human Dignity: States and Transformational Constitutional 

Discourse,‖ Montana Law Review 65, (2004): 15.  



108 
 

Eleanor Roosevelt,
169

 Dr. Johannes Van Aggelen,
170

 Charles Malik,
171

 and a host of 

others who had close connections with the drafting of the Declaration, made constant 

reference to the premise, basis and foundation of the Declaration as the respect for 

the dignity, sanctity as well as worth of human person. 

It can therefore be said that, the concepts of dignity, sanctity, status, and worth of 

individual person underpin the Declaration‘s understanding and acceptance of the 

first principle of natural law, that is, the moral importance to do good and avoid evil, 

and emanating from this, the precept that affirms preservation of any human life. 

Natural Law principles such as these, found concrete expression in the Declaration, 

and were declared by the drafters to be universal.
172

  

This being the case, Fereydoun Hoveyda, looking back to his experience as a young 

Iranian law graduate assistant to the Iranian delegate in the third committee debates, 

confirms this great emphasis on the universality of the Declaration. He is however 

troubled that the very concept of universality of the Universal Declaration of Human 

Rights is being harmed by several fragmentations being imported into the declaration 

which, according to him has the tendency to nullify the Declaration. In his words; 
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Abandoning the Declaration in the name of cultural differences would 

constitute a setback. There is no Islamic, Buddhist, Hindu, 

Zoroastrian, Christian, Judaic etc rights. There are human rights, 

pertaining to human beings where ever they live, and whatever their 

creed.
173

 

 

It is hereby stated, adding to Hoveyda‘s contention, that abandoning the concept of 

universality in the name of radical feminist ideology would also constitute a 

setback.
174

 For, there are no feminist rights, there are only human rights, pertaining to 

human beings where ever they live, pertaining even to the smallest human being, 

who, for a short nine months, enjoy the natural right to live and grow in utero. An 

important influence in bringing about this development undoubtedly was the 

experience of the World War II, which had shown horror that may result from 

excluding certain people from the status of full human being and from not granting 

equal right to all.
175

 

Also, there is no evidence whatsoever that, the drafters ever contemplated the 

removal of legal protection from the unborn children. If the drafters were clear and 

united about anything, they were clear and united on this; ―henceforth, absolutely, no 
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one was to be excluded from human right protection and no jurisdiction was ever 

again to be exempted from the universality of that protection‖.
176

 

Thus, giving the human child at the early periods of development other names such 

as, ‗embryo‘ or ‗fetus‘, and referring to the child as ‗it‘,
177

 does not affect the child‘s 

human nature or the child‘s right ‗by nature‘ to the vested and inherent dignity
178

 and 

inalienable rights of all members of the human family.
179

 The term inalienable rights 

of all members of the human family applied to the child before birth. The right to life 

is inalienable. This suggests that, this right cannot be taken from the child by anyone, 

not by the neo-Nazi state,
180

 not by the doctors and not even by the child‘s mother. 

Judge Robert Hanson of Wisconsin said; ―My whole legal conscience rebel at the 

theory that, this (right to life of the unborn) is a matter between the mother and her 

doctor‖.
181
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Joseph, Unborn Child, 36. Experience had shown that excluding certain class from the protection of 

human right could be disastrous. The drafters of the Declaration were unanimous on this believe.  
177

Capelon et al, ―Human Rights Begins at Birth: International Law and the Claim for Fetal Rights,‖ 

Reproductive Health Matters 13, no.26 (2005): 120-9.  
178

Considering the fact that ‗dignity‘ is becoming common place in the legal text providing for human 

right protection in many jurisdiction, it is however contended here that, what must be borne in mind is 

the spirit and intents of the drafters of the Universal Declaration of Human Rights that human dignity 

is a symbol of natural law, that is, the moral imperative to do good and avoid evil. Christopher 

McCrudden, ―Human Dignity and Judicial Interpretation of Human Rights,‖ European Journal of 

International Law 19, no.4 (2008): 656. 
179

Joseph, Unborn Child, 44-46. A child before birth is a member of the human family biologically, 

genetically and genealogically. To be eligible for membership of human family, one has to be human. 

Morsink Johannes, ―Women‘s Right in the Universal Declaration,‖ Human Right Quarterly 13, 

(1991): 230; Joseph, Unborn Child, 48. Present in former president Regan‘s description of the fetus, 

was the notion of public fetus. The fetus to him was one of America‘s unborn children and a member 

of the human family. The fetus was not of the mother; the fetus was of the society. Michael Weiler 

and W. Barnett Pearce, Regan and Public Discourse in America (Alabama: University of Alabama 

Press, 1992), 278. The fetus is thinking, sensing, feeling and learning about life in that watery world. 

We need to revisit the roots of our humanity as members of the human family… ;Roy Ridgway and 

Simon H. House, The Unborn Child: Beginning of a Whole Life and Overcoming Problems of Early 

Origin (London: Karnac, 2006), xiv. 
180

Joseph, Unborn Child, 179. 
181

Francis C. Dunn, ―Sometimes they Cry,‖ American Bar Journal 56, (1970): 1020 



111 
 

Mr Grassley, while addressing the US senate in support for the Partial-Birth 

Abortion‘ Ban Act 2003, said; ―When abortion advocates say that abortion is a 

matter just between a woman and her doctor, they are rejecting the right of an 

innocent human being‖.
182

  

It is not the act of ‗being born‘ that grants or confers human rights. It is ‗being 

human‘ that confers human rights and the child before birth, at whatever stage of life, 

embryonic or fetal, is a distinct human being, a new and irreplaceable human being, 

an identifiable member of the human family whose rights are equal and inalienable.  

Hence, the contention by Capelon et al, that the wordings of Article 1 of the 

Declaration which says that, ‗All human beings are born free and equal‘ excludes the 

unborn child from the human right to life granted by Article 3 of the Declaration, 

because the unborn child is not ‗born‘ is wrong.
183

 

Although there were several definitions giving to the word ‗born‘ in Article 1 during 

the negotiation history of the Declaration, it is here stated by the researcher that, the 

understanding of the word ‗born‘ as used within the Declaration can only be given by 

those who were part and parcel of the drafting of the Declaration. This understanding 

was given by Charles Malik, who was the chairman of Economic and Social Council 

(ECOSOC), and of the third committee that steered the Declaration to its conclusion. 

In his words;  

Then in Article 1, human beings are said to be ‗born free‘ and equal in 

dignity and right. Certainly, the word ‗born‘ means that our freedom, 

dignity and rights are natural to our being and are not generous grant 

of some external powers… 
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Congressional Record-Senate, March 13, 2003: 6154. 
183

Capelon et al, ―Human Right Begins at Birth,‖ 120-9. 
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This quotation was from the speech on Human Rights to the U.S Chambers of 

Commerce Committee on International, Political and Social Problems given at the 

Waldorf Astoria in New York, November 4, 1949.  With this understanding, the 

views of Capelon et al are false.
184

 

Having established that the Universal Declaration of Human Rights was established 

on the basis of natural law,
185

 which recognizes the dignity, sanctity and worth of 

human persons, from which the right to life is thereby granted to everyone including 

the unborn child, it is here argued that the forbidden of abortion is a legal norm 

considered so fundamental to its peremptory norm of international law. The 

protection of the child before as well as after birth is a fundamental principle of jus 

cogens of the system of international protection of human rights based on universal 

recognition of international community.
186

 

The protection of the child before as well as after birth is recognized irrevocably by 

the Declaration as a common standard of achievement for all persons and for all 

nations.
187

 It is on this basis and premise that, all other international human rights 

instruments, except the Protocol to the African Charter on Human and People‘s 

Rights on the Rights of Women in Africa,
188

 recognizes and protects the child both 

before as well as after birth.  
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Joseph, Unborn Child, 58. 
185

The right to life, because it is inalienable rules out abortion. The natural law principle relevant here 

is that, a human entity should be allowed to persist in being and that, one must not directly attack any 

basic good in any person, not even for the sake of avoiding bad consequences. That this basic aspect 

of human well being is never to be directly suppressed, is cited by Professor John Finnis as the 

principle of natural law that provides the rational basis for absolute human rights, for those human 

rights that prevail sempe et ad (always and on every occasion) and even against the most specific 

human enactment and commands. Joseph, Unborn Child, 42. 
186

Ibid.105. 
187

Ibid; Preamble Universal Declaration of Human Rights. 
188

The arbitral exception of assault, rape and incest in Article 16 ( c) of the Women‘s Protocol 

purporting to justify the authorization of abortion are not consistent with the long standing human 
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All known international human rights instruments are consistent in their right to life 

provisions of all citizens of the world generally, and in particular, the right to life of 

the unborn. Abortion is objected to at by all international human rights instruments; 

by their provisions as regards the unborn fetuse‘s right to life. For example, Article 3 

of the Universal Declaration of Human Rights
189

 provides that; ―everyone has the 

right to life, liberty, and security of person‖. The Preamble to the Declaration of the 

Rights of the Child 1959 States that; ―the child, by reason of his physical and mental 

immaturity, needs special safeguards and care, including appropriate legal protection 

before as well as after birth‖.  

 

Furthermore, the Geneva Declaration of the Rights of the Child 1924, also states that; 

―the need for such special safeguard including legal protection for the child before as 

well as after birth‖.
190

 Article 1 of the Draft International Covenant on Human Rights 

1947 provides that; ―it shall be unlawful to deprive a person, from the moment of 

conception, of his life and bodily integrity‖. The Convention on the Prevention and 

Punishment of the Crime of Genocide, 1948
191

 states that; ―the concern for the child 

before as well as after birth is here confirmed‖. 

 

Other international human rights instruments with the right to life provisions for the 

unborn fetus are, International Covenant on Civil and Political Right, 1966
192

 which 

states that; ―sentence to death shall not be imposed for crimes committed by persons 

below 18 years of age and shall not be carried out on pregnant women‖, American 

                                                                                                                                                                     
right obligations towards the unborn child, and thus, not valid. Joseph, Unborn Child, 250. The child 

before birth, being innocent of any crime should not be deprived arbitrarily of his or her life, because 

the inherent right to life shall be protected by law and no one shall be arbitrarily deprived of his or her 

life. (Article 6(1) International Convention on Civil and political Rights) 
189

GA. Res. 217A, art 3, UN,  GAR, 3
rd

 Sess, 1
st
  Plen. Mtg. UN Doc A/8 ( Dec, 12, 1948),  

190
UN Doc. E. CN. 4/21  

191
This Convention was approved by the United Nations General Assembly on the 9

th
 December, the 

day before the Universal Declaration of Human Right was approved.  
192

Art. 6(5)   
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Convention on Human Right, 1969
193

 which  provides that; ―every person in general 

from the moment of conception has the right to have his life protected‖ and the draft 

American Declaration of the International Rights and Duties of Man 1948 which 

states that; ―everyone has the right to life. This extends to the right to life from 

conception, to the right to life of incurables, imbeciles and insanes‖.  

 

If all these international human rights instruments are consistent and unanimous in 

their provisions for the right to life of the unborn, the researcher hereby submits that 

the Protocol to the African Charter on Human and People‘s Rights on the Right of 

Women in Africa, authorizing medical abortion in a bid to protect the reproductive 

right of women, is inconsistent with all international human right instruments. The 

Protocol to the African Charter on Human and People‘s Rights on the Right of 

Women in Africa is the only international human right document authorizing 

abortion. 

 

Upholding and maintaining the fundamental principles of international human rights 

instruments lies on the legislature of every sovereign state as the primary defenders 

of the human rights of the unborn children. It is trite to mention at this juncture that, 

one area that has often eluded efforts at international regulation is abortion. Tribunals 

and similar bodies involved in the implementation of international human rights 

instruments have stylishly and cautiously avoided taking a clear position on this 

subject, given the existence of wide disagreement from one country to another. The 

European Court of Human Right has therefore evoked what it calls the ‗margin of 

appreciation‘ doctrine by which controversial matters (like abortion) on which there 

                                                           
193

Art. 1(2)  
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is no consensus are not addressed, thereby declining a pronouncement on the 

subject.
194

  

Therefore, African politicians in general and Nigerian politicians in particular, must 

conform and adhere to the universally recognized rights, as enshrined in the 

Universal Declaration of Human Rights, to which African states in general, and 

Nigeria in particular is Committed. States must provide legal protection against 

abortion which constitutes arbitrary deprivation of life in breach of the fundamental 

principles of international human rights instruments.  

The researcher re-affirms and maintains that, based on the above examination, the 

fundamental principles of international human rights instruments is to uphold the 

dignity and sanctity of human persons, whether born or unborn. Hence, an 

international human rights instrument like CEDAW cannot be used to perpetrate an 

act which is against such principles.  
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Although the doctrine was first used within the frame work of the European Court system, it has 

been transplanted to the jurisprudence of other international human rights mechanisms. The United 

Nation Human Right Committee has implicitly employed the doctrine in the case of Shirin 

Aumeeruddy-Cziffra and 19 other Mauritanian women v. Mauritius. Onder Bakircioglu, ―The 

Application of the Margin of Appreciation Doctrine in Freedom of Expression and Public Morality‖ 

German Law Journal 8, No.7 (2007): 713, 
http://www.germanlawjournal.org/pdfs/Vol08No07/PDF_Vol_08_No_07_711-

734_Articles_Bakircioglu.pdf (accessed April 17, 2012). The United Nations Human Right 

Committee has also avoided the question of abortion. The closest the committee had come to the 

subject was its admonition in its general comment on the equality between men and women of March 

2000, that States provide information on any measures to help women prevent unwanted pregnancies 

and ‗ensure that they do not have to undergo life-threatening clandestine abortion‘.―Human Rights 

Committee, General Comment 28, Equality of rights between men and women (article 3)‖, U.N. Doc. 

CCPR/C/21/Rev.1/Add.10 (2000), Human Rights Library 

http://www1.umn.edu/humanrts/gencomm/hrcom28.htm (accessed March 27, 2012). The texts 

themselves lend support to the view that there is some protection for the life of the unborn. They tend 

to rebut the arguments of those who maintained that abortion is authorized by international laws, 

because the unborn are not yet human beings, and therefore, they are not protected. David P. Forsythe, 

Encyclopaedia of Human Rights Volume 1 (Oxford NY: Oxford University Press, 2009), 445-446. 

http://www.germanlawjournal.org/pdfs/Vol08No07/PDF_Vol_08_No_07_711-734_Articles_Bakircioglu.pdf
http://www.germanlawjournal.org/pdfs/Vol08No07/PDF_Vol_08_No_07_711-734_Articles_Bakircioglu.pdf
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4.4 Criminal Law and Abortion 

Section 1(1) of the 1999 Constitution of the Federal Republic of Nigeria provides 

that; ―this Constitution is supreme and its provisions shall have binding   force on    

all authorities and persons throughout the Federal Republic   of Nigeria‖. 

Section 1(3) provides further; ―if any other law is inconsistent with the provisions of 

the Constitution, this Constitution shall prevail and that other law shall to the extent 

of the inconsistency be void‖. 

The above gives an insight into how laws in Nigeria will be and consequently 

implies that, the Constitution of Nigeria is supreme. All laws of National Assembly, 

subsidiary legislations and all other forms of law must conform to the letters and 

spirit of the Constitution. 

Be that as it may, section 36(1) of the Constitution of the Federal Republic of Nigeria 

provides; ―subject as otherwise provided by this Constitution, a person shall not be 

convicted of a criminal offence unless that offence is defined and the penalty thereof 

is prescribed in a written law‖. 

A written law, by virtue of this subsection refers to an Act of National Assembly or a 

State law, any subsidiary legislation or instrument under the provisions of the law. 

Furthermore, the Constitution of the Federal Republic of Nigeria provides under 

section 17(2) that; the sanctity of human person shall be recognized and human 

dignity shall be maintained and enhanced‖. Also, section 21 of the Constitution 

provides that; ―states shall protect, preserve and promote the Nigerian cultures which 

enhance human dignity and are consistent with the fundamental objectives and 

directive principles of State policy. 
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Hence, it can be deduced that, the criminal laws of Nigeria (Criminal Code and Penal 

Code) are Acts of National Assembly, because they both constitute written laws and 

contained well defined offences. The criminal laws, being acts of National Assembly 

must conform to the provisions of section 17(2) and section 21 of the Constitution, 

for it to remain valid. 

Prohibition of abortion under sections 232 and 235 of the Penal Code (Northern 

Nigeria) and sections 228, 229 and 230 of the Criminal Code (Southern Nigeria) is in 

consonance with section 17(2) as well as section 21 of the Constitution which 

promotes the dignity of human persons as well as the cultures which respects human 

dignity. Hence, the misconception about criminal law as the cause of maternal 

mortality is wrong.  

The researcher here affirms that, relationship between criminal law and abortion has 

been determined by the Constitution of the country. The criminal law of Nigeria is 

operating within the ambit of the Constitution of the Federal Republic of Nigeria 

which is the supreme law of the land.  

In another dimension, the criminal law has three basic functions. Firstly, the criminal 

law defines and announces the conduct that is prescribed (or required). Such rules of 

conduct supply ex ante direction to members of the society as to the conduct which 

they must keep away from. Secondly, when a violation of the rules of conduct 

occurs, the criminal law takes on a different role, and must decide whether the 

violation merits criminal liability. Thirdly, where liability is to be imposed, criminal 

law doctrine must examine the relative seriousness of the offence.
195
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Paul H. Eobinson, ―A Functional Analysis of Criminal Law,‖ North West University Law Review 

88, (1994): 857.  
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In order to operate within the ambit of the supreme norm (Constitution), the criminal 

laws of Nigeria have defined the act of abortion as a conduct that must be avoided. 

Where a person is found to commit an abortion, the criminal laws decide the liability 

and extent of liability of the criminal. 

By this elaboration, the researcher maintains that the criminal laws of the country, by 

prohibiting abortion, are protecting the dignity of citizens against the actions of other 

citizens. This obliges the State to protect individuals against attack by others and 

entails the creation of criminal prohibitions.
196

 The State in protecting individuals 

against attack by others are mindful of the unborn child as needing protection from 

any attack by others, either the mother or the doctor. Hence, the prohibition of 

abortion to stop any attack and consequently, to give right to life to the unborn child.   

 

4.5 Interpretation of the Right to Choose Under CEDAW 

One of the ultimate challenges of the 21
st
 Century is that of giving greater substance 

and credence to existing norms of human rights.
197

 The lack of specific content and 

context of the right to choose and family planning under CEDAW has given rise to 

some concerns like those envisaged in this study. The lack of specific content of the 

term ‗family planning‘ in international human rights instrument, like CEDAW, have 

given rise to some scepticism. There exist considerable difficulties in reaching 

consensus worldwide on the exact meaning of the notion.
198
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Tatjana Hornle and Mordechai Kremnitzer, ―Human Dignity as a Protected Interest in Criminal 

Law,‖ Israel Law Review 14 (2012): 147.  
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Ganiat Mobolaji Olatokun and Harlida Abdu Wahab, ―Alternative Interpretation to ‗Right to 

Choose‘ within CEDAW: A Suggestion,‖ paper delivered at the 7
th

 UUM International Conference. 

November, 13 2013.   
198

Maja Kirilova Erickson, Reproductive Freedom: In the Context of International Human Rights and 

Humanitarian Law (Netherlands: Kluwer La International, 2000), 184. CEDAW not only defines 

equality, it discusses a wide range of topics such as sexual right, reproductive right and right to health 
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Article 12(1) of the CEDAW provides; 

States parties shall take all appropriate measures to eliminate 

discrimination against women in the field of health care in order to 

ensure, on the basis of equality of men and women, access to health 

services, including those related to family planning. 

 

Reading the Convention further, Article 16(1) (e) provides; 

State parties shall take all appropriate measures to eliminate 

discrimination against women in all matters relating to marriage and 

family relations and in particular shall ensure, on the basis of equality 

of men and women; the same rights to decide freely and responsibly 

on the number and spacing of their children and to have access to the 

information, education and means to enable them exercise these 

rights. 

These being the original contents of the Convention, the CEDAW general 

recommendation No. 24 embodying the key elements of Article 12 provide among 

others;
199

 

The obligation to respect rights requires state parties to refrain from 

obstructing action taken by women in pursuit of their health goals. 

State parties should report on how public and private health care 

providers meet their duties to respect women‘s rights to have access to 

health care. For example, state parties should not restrict women‘s 

access to health services or to the clinics that provide those services 

on the grounds that women do not have the authorization of husbands, 

                                                                                                                                                                     
care. The Convention is very careful in addressing these issues and refers only to a woman‘s right to 

decide freely and responsibly on the number and spacing of their children and to have access to 

information, education and means to enable these rights. Cheshmak Farhoumand-Sims, ―CEDAW and 

Afghanistan,‖ Journal of International Women’s Studies 11, no.#1 (2009): 138, 
http://www.bridgew.edu/soas/jiws/Nov09/Cheshmak.pdf (accessed April 16, 2012). 
199

General recommendations of CEDAW Committees are interpretations of an accord to assist state 

parties in implementing their obligations. Hanna Beate Schopp-Schilling, ―The Role of the 

Convention on the Elimination of all forms of Discrimination Against Women and its Monitoring 

Procedures for Achieving Gender Equality in Political Representation‖ being a paper presented at the 

International Institute for Democracy and Electoral Assistance (IDEA)/CEE Network for Gender 

Issues Conference. The Implementation of Quotas: European Experiences, Budapest, Hungary, 22-23 

October, (2004), 3 http://www.quotaproject.org/CS/CS_Cedawbudapest04BSS.pdf (accessed April 3, 

2012). The Committee on the elimination of discrimination against women was established to monitor 

state parties‘ compliance with the obligations under the convention. It also gives general 

recommendations on issues affecting women that deserves more attention by state parties. ―CEDAW 

and the Reporting Process to the Committee on the Elimination of Discrimination against Women: A 

Guide for UNICEF field Staff ―(2009): 7 http://www.crin.org/docs/CEDAW.pdf (accessed April 16, 

2012).  
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partners, parents or health authorities, because they are unmarried or 

because they are women. Other barriers to women‘s access to 

appropriate health care include laws that criminalize medical 

procedures only needed by women and that punish women who 

undergo those procedures.
200

  

 

Recommendation No. 24 of the CEDAW committee, in contravention and 

contradiction  to the provisions of the Articles 12 and 16 of CEDAW, can therefore, 

be interpreted to include abortion,
201

 because by its wordings, state parties should not 

criminalize any medical procedure needed by only women. The only medical 

procedure needed by women as far as reproductive right is concerned is abortion.
202

 

Despite the fact that the legal status of the general recommendations of CEDAW 

committee is that of a soft law,
203

 it has become imperative for this study to suggest 

alternative interpretations that reveals alternative perspective that highlights the 

disparity between the true notion of human rights principles of reproductive rights 

and women‘s freedom to abort. 
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key element No.14 under recommendation No.24 of the CEDAW committee. 
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201

Within the UN, the issue of women‘s access to legal abortion and counselling as well as to services 

has been of major concern of expert members of CEDAW. Erickson, Reproductive Freedom, 301. 
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26023. 
203
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Treaty Body: The Work of the Committee on the Elimination of All Forms of Discrimination against 

Women,‖ Yale Journal of International Law 14 (1989). As at present, the committee has no formal 

power to interpret the women‘s convention authoritatively, except in the course of its work implicitly. 

Recommendations of CEDAW have the status of ‗soft law‘. ―The Optional Protocol to CEDAW: 

Mitigating violations of Women‘s Human Rights,‖ International Training Seminar for NGOs and 

Women‘s Rights Activists in Berlin, Germany 13-15 March (2003), 3 http://www.institut-fuer-
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(accessed April 16, 2012).  
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In order to accomplish this aim, recourse must be had to the Vienna Convention of 

the Law of Treaties 1969 (VCLT).
204

  This is because VCLT is the approved law app 

for interpreting human rights instruments like CEDAW. According to Article 31, 

paragraph 1 of the Convention; ―A Treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the Treaty in their 

context and in the light of its object and purpose‖. 

Thus, as the principal provision on interpretation of treaty, Article 31(1) VCTL list 

the most frequently utilized interpretative methods; good faith, ordinary (literal) and 

contextual interpretation and interpretation in light of a treaty‘s objective and 

purpose; here, is a combination of several of the theoretical approaches that were and 

still are prevalent in international legal theory. To decide on the actual meaning of a 

particular treaty provision, scholars and courts may refer to and combine several 

elements of Article 31 VCLT.
205

 The approaches to interpretation of treaties are 

hereunder elaborated; 
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Despite the fact that a special principle of treaty interpretation has been advocated in international 

human right law based on the debate about the extent to which the Vienna Convention on the Law of 
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acceptable principles. Isabella Van Damme, Treaty Interpretation by the WTO Appellate Body 

(Oxford, NY: Oxford University Press, 2009), 60. The frequent use of the VCTL, which has come to 

be acknowledged as customary international law principle, in the interpretation of international 

treaties demonstrates that the VCTL is still relevant. R. K. Gardiner, Treaty Interpretation (Oxford: 

Oxford University Press, 2008), 142. The VCTL depicts generally accepted principles of law on the 

interpretation of treaties. Erickson, Reproductive Freedom, 304. 
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4.5.1 Ordinary (Literal) Interpretation 

This rule is usually the first point of reference for treaty bodies. This is because; it 

takes the actual wordings and text of the treaty as a starting point.
206

 The general rule 

of interpreting treaties requires that the interpreters must give words, which are clear, 

plain and unambiguous, their normal meaning,
207

 disregarding the literal meaning 

only in very exceptional circumstances.
208

  

In all legal system, whether common law or civil law, where the meanings of the 

wordings in the statute are clearly defined, the duty of the judge is to give the words 

their clearly defined meaning and apply them strictly. This is the literal rule of 

interpretation.
209

 If only one construction is available, to which the clear, plain or 

unambiguous word is unequivocally susceptible, the word must be so interpreted. 

Using this method is also in line with the linguistic approach to the interpretation of 

words. Thus, it can be said that, the use of ‗ordinary meaning‘ in the VCLT, refers to 

the meaning that can be possibly ascribed to the terms by making use of the 
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It is the general principle of interpretation of legal instruments that the text is the primary source of 
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(Dordrecht, New York: Springer, 2010), 342. This was also the contention of Lord Steyn while 

commenting on Article 3 of the Human Right Act 1998, that the court can depart from the language of 

the statute to avoid absurd consequences. Articles 3 of the Human Right Act, like Article 31 of the 
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(Clark, NJ: Lawbook Exchange Limited, 2011), 392.  
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principles of etymology, that is , that part of grammar that reveals the origin of 

words, for better distinguishing and establishing of their true signification.
210

 To be 

able to interpret the ordinary meaning to be given to the contents of the treaty, the 

interpreter need to be familiar with the vocabulary and the rule system of the 

language used.
211

 

Literal rule can therefore be said to mean that, if the provision of a treaty contains an 

expression whose form has a close similarity to an expression of ordinary language, 

then it should be understood in accordance with the rules of the language.  

Hence, in applying the literal rule of interpretation of treaties as provided by the 

VCLT, Article 31(1), recourse has been made to the combined effect of Articles 

12(1) and 16(1) CEDAW in order to ascertain the interpretation of the right to 

choose. The researcher asserts that, by so doing, the ordinary meaning of the right to 

choose (legally and linguistically), was revealed to include, the right a woman has to 

choose to reproduce by means of the availability of the right to decide freely and 

responsibly as to the number and spacing of her children, through the use of 

information and services relating to family planning. It can thus be justified to say 

that, the only construction and interpretation that could be given to the right to 
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Steve McCaffery, Prior Meaning: The Protosemantic and Poetics (Evanston: Northwestern 

University Press, 2001), 82. 
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The rule system of a language can be divided into 3 categories; morphological, syntactical and 

pragmatic. Morphological rule describe how the words are inflected and word forms are constructed, 
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choose under CEDAW is as stated here. This is the literal rule of interpretation- the 

ordinary and conventional meaning of the term as used within the instrument. 

The ordinary meaning of the right to choose as envisaged under Articles 12 and 16 

CEDAW, appears clear, plain and unambiguous, and did not in any respect lead to 

absurd result. Hence, on this note, no effort should be made to interpret the term 

further.
212

 However, reference has been made to Recommendation 24 of the 

CEDAW Committee, which provides an interpretation contrary to the ordinary 

meaning, context and content of the right to choose with respect to the term, family 

planning. 

 

4.5.2 Contextual Interpretation 

To clarify the contrary and confusing interpretation provided by the 

Recommendation 24 of the CEDAW committee, a contextual interpretation
213

 of the 

right to choose is hereby proposed. It must be noted from the onset that, the context 

is always employed in relation to the ordinary meaning. In order to interpret the right 

to choose contextually, reference has been made to the actual text of CEDAW,
214

 the 

elements set out in Articles 31(2) and 31(3) of VCLT. 
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The reference to other methods of interpretation different from the literal or ordinary one could be 

employed only in case the interpretation leads absurd results. Moens and Trone, Commercial Law, 
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court must read the whole statute together and interpret it so as to give the words their ordinary 

meaning. Paul Latimer, Australian Business Law 31
st
 edition (Australia: CCH Australia Limited, 

2012), 74; Madhuku Lovemore, Introduction to Zimbabwean Law (Harare: Weaver Press, 2010), 150.  
214

The context of a treaty can be deduced from its preamble and annexes. M. Fitzmaurice, O. A. Elias 

and Panos Merkouris, Treaty Interpretation and the Vienna Convention on the Law of Treaties: 30 

Years On (Leiden Boston: Martinus Nijhoff Publishers, 2010), 157; Ibrahim F. I. Shihata, The World 
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The phrase, ‗context of a treaty‘ according to Article 31(2) means, 

any agreement relating to the treaty which was made between all the 

parties in connection with the conclusion of the treaty, any instrument 

which was made by one or more parties in connection with the 

conclusion of the treaty and accepted by other parties as an instrument 

related to the treaty. 

 

Particular importance is also attached to other means of interpretation stated in 

Article 31(3) especially with reference to any subsequent agreement between the 

parties regarding the interpretation of the treaty or the application of its provision.
215

 

A detailed understanding of the preamble (text) to CEDAW shows that, due regard 

and recognition is given to the following; the dignity of human person, equality 

between men and women, sovereignty of nations, as well as the innate gift of women 

in the area of procreation and upbringing of children. While recognizing these 

important elements, CEDAW emphasizes that, under no circumstances should 

women be discriminated at. It is on this basis that all state parties agreed to be part of 

CEDAW.
216

 

Of all the important elements of the preamble to CEDAW, the dignity of human 

person as well as the natural role of women in the area of procreation and upbringing 

of children has direct bearing with the ordinary and literal interpretation of the right 

to choose. 
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‗extensive discrimination against women continued to exist and emphasizes that such discrimination 
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The dignity and worth of human person is the founding premise of the Universal 

Declaration (the universally accepted authoritative elaboration of the human rights 

provisions of the United Nation Charter).
217

 Constant reference was made to the fact 

that, the premise, basis and foundation of the Declaration lies in the respect for the 

dignity, sanctity and worth of all human persons.
218

 It is also the first principle of 

natural law, that is, the moral importance to do good deeds and avoid evil, and 

emanating from this, is the precept that affirms preservation of all human life.
219

 

The natural role of women as the means of procreation and the nurturer of children, 

is therefore rooted in natural law, and consequently, has found expression in human 

rights instruments, notably CEDAW. Hence, a contextual interpretation of 

CEDAW‘s right to choose, bearing in mind the contents of the preamble in 

consonant with the ordinary meaning, has been interpreted to mean, the right to 

choose to reproduce with the use of family planning information and services that 

promote the preservation of life, and not those that destroys life or have the 

tendencies to destroy life.  

With reference to Article 31(2) (a) and (b) VCLT, to interpret a treaty contextually, 

the rule is that, where there exist a conflict between two possible ordinary meanings 

of a provision, then the later meaning as expressed in the instrument created by two 

or more parties, but accepted by other parties as an instrument related to the treaty 

must be adopted. 
220
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Although, as far as Nigeria is concerned, no such agreement or instrument was made 

in respect of CEDAW,
221

 reference has been made to the negotiating history of 

CEDAW to show that the ordinary meaning of the right to choose was intended by 

the parties to CEDAW, Nigeria inclusive. According to the account of CEDAW‘s 

negotiating history, some countries were against the mentioning of ‗family planning 

services‘. Since these services (family planning) are not applicable everywhere, it 

could result in the refusal to ratify the convention, so the supporters of CEDAW 

emphasize that, the Convention calls on State Parties to take ‗all appropriate 

measures‘, thereby, leaving it to State governments to determine what constitutes 

access to ―family planning‖.
222

 

In support of this, the negotiating history of the Convention has been referred to 

which indicates and suggests that the text (‗all appropriate measures‘) was left 

intentionally ambiguous to allow State Parties to ratify CEDAW.
223
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safe and effective contraception, integrated treatment of incomplete abortion and the treatment of 
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explain that, in order to comply with the convention, states need to develop comprehensive 
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To tackle the concerns of some Convention opponents, in 1994, the Clinton 

administration put forth an understanding to CEDAW that said the United States 

understands that, Article 12 allows state parties to determine which health care 

services are appropriate in connection with ‗family planning‘, pregnancy, 

confinement and post-natal periods as well as when the provision of free services are 

necessary and does not mandate the provision of particular services on cost free 

basis. In June 2002, under the chairmanship of former senator Joseph Biden, the 

SCFR (Senate Committee on Foreign Relations) held hearings on CEDAW 

ratification in the USA. On July 30, 2002, the committee reported the Convention 

favourably by a vote of 12 to 7, subject to several RUDs.
224

 

One of the understandings was a proposal from a ranking member senator Jesse 

Helms that stated; ―nothing in this convention shall be construed to reflect or create 

any right to abortion and in no case should abortion be promoted as a method of 

‗family planning‖. This Helm‘s understanding was included as a compromise to 

alleviate the concerns of pro-life advocators who were concerned that CEDAW 

ratification could affect US abortion laws.
225

 

The reference to the negotiating history in context, has also lend weight to the 

ordinary meaning of the right to choose under CEDAW for it shows that, right from 

the onset, there were inhibitions expressed by state parties in respect of ‗family 

planning‘ mentioned within the ‗right to choose‘ to be taken to mean abortion. It 

showed that, these inhibitions were respected and acknowledged by the leverage 

given to state parties to adopt the meaning that best suit their countries as far as 
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‗family planning‘ is concerned, showing in the main, the respect for national 

sovereignty as expressed in the preamble to CEDAW. 
226

 This accounted for 

reservations made by some state parties. 

The researcher asserts again that, using the provisions of Article 31(2) VCLT to 

interpret the right to choose contextually, bearing in mind the ordinary meaning of 

the term meant nothing more than the right to choose to reproduce for women using 

the best approach of ‗family planning‘ thought best by individual country. 

Subsequent practices by states as well as relevant rule of international law,
227

 as 

provided by Article 31(3) VCLT, can also be used to interpret the right to choose 

contextually. The non-domestication and implementation of CEDAW till date as well 

as the continued criminalization of abortion
228

 by Nigeria has shown the necessary 

subsequent practice required to interpret the right to choose. 

International law
229

 has recognized worldwide problems which appears particularly 

significant in regions where ‗clashes of culture‘ are imminent.
230

 In such regions with 
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marked cultural diversity
231

 and distinct political decentralization, culture-related 

differences in interpreting human rights texts are visible.
232

 Hence, in a bid to 

interpret the right to choose under CEDAW in Nigeria, the relative (limited or 

moderate) universalism approach
233

 was opted for. 

This approach recognizes treaty-based human rights as such (or at least the core of 

it), but allows consideration of particular cultural aspects when interpreting the often 

obscure formulated-human right, when filling up a margin of appreciation,
234

 or 

particularly significant, when weighting human rights and public interests. This 

approach shows that, any interpretation of normative texts in any country is 

interdependent with local and regional culture.
235

 Nigeria, as a country, in 

recognizing these facts, has interpreted the right to choose to exclude abortion. 

Hence, the literal and contextual interpretation of the right to choose under CEDAW 

is taken to mean, the right to choose to reproduce and not the right to choose to abort. 
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4.5.3 Objective and Purposive Interpretation 

As mentioned earlier, the right to choose as used under CEDAW is clear and 

unambiguous, which has necessitated the ordinary meaning interpretation. However, 

the interpretation posed by Recommendation 24 of the CEDAW Committee has 

created a conflict that needs rectification. This is the reason why a contextual 

interpretation has been proffered earlier, and the same reason why an object and 

purposive interpretation is hereby, presented. 

The object and purpose of human rights treaties plays a crucial role in their 

interpretation,
236

 and in the light of Article 31(1) VCLT, the object and purpose of a 

treaty is not construed in isolation of the other means of interpretation. Rather, it is 

always construed in relation to the ordinary meaning. It is meant that, where the 

ordinary meaning is unclear, the object and purpose shall assist in more precisely, to 

determine the meaning of the provision.
237

 

Object and purpose of a treaty as provided in Article 31(1) VCLT has been subjected 

to many controversies, because the term ‗object and purpose‘ is considered as vague 

and ill-defined. Vague in the sense that it is considered wide and can accommodate a 

lot of issues. However, the most difficult and controversial issue is the reconciliation 
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of the objective and the subjective approach in treaty interpretation, a task that is 

almost impossible. 

However, Koskenniemi has observed that, according to the subjective approach, 

treaties bind because they express consent, and according to the objective approach, 

treaties bind due to the requirements of consideration of teleology, utility, 

reciprocity, good faith or justice.
238

   

According to some writers,
239

 recourse to preparatory work
240

 (travaux 

preparatoires) helps to distinguish the proponents of the objective approach from the 

proponents of the subjective approach. This is so in the sense that, the former would 

be more reluctant, whereas, the latter would be more liberal in permitting recourse to 

preparatory work in order to determine the true meaning of the treaty.
241

 

Article 32 VCLT refers to ‗travaux preparatoires’,
242

 which it characterizes as 

supplementary means of interpretation. Article 32 makes it clear that, recourse to 

‘travaux preparatoires‘ is acceptable in order to aid interpretation governed by the 

principle established in Article 31, and they (supplementary means of interpretation) 

are neither autonomous nor alternative means of interpretation.
243

 Resort to ‗travaux 

preparatoires‘ is strictly regulated and permitted only on two occasions; (i) in order 
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to confirm the meaning resulting from the application of Article 31 or, (ii) when such 

application produces ambiguous, obscure or manifestly absurd results.
244

 

It must be pointed out that, ‗travaux preparatoires’ of a treaty can be very 

ambiguous and confusing.
245

 Because travaux preparatoires may include obsolete 

negotiation position, they may mislead the interpreter as to the intentions of the 

signatories at the period of signing the treaty. Primarily for such reasons, 

commentators have been reluctant to endorse the frequent recourse to travaux 

preparatoires.
246

 

Despite these controversies, it must be emphasized that the VCLT does not rule out 

the application of either the subjective or teleological methods of interpretation of 

treaties. The objective and the subjective approach in the discovery of the object and 

purpose of a treaty are reflected in the text of the treaty.
247

 The subjective and 
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objective interpretation of a treaty cannot be done in isolation of the text of the 

treaty. The object and purpose of a treaty can therefore be said to refer to the 

intention of the treaty-the reason for which the treaty exists, as well as the intention 

of the parties.
248

  

The issue revolving around the object and purpose of a treaty can arise both with 

regard to the object of interpretation (the individual provision or the treaty as a 

whole) and to its subject, i.e. their respective contents. Regarding the object of 

interpretation, it is now a common practice both in international law and human 

rights law to refer either to the object and purpose of the treaty as a whole, or to the 

object and purpose of the individual provision in question, even though the VCLT 

itself speaks only of  the treaty‘s object and purpose.
249

  

Consensus may legitimate certain human rights interpretations in connection with the 

object and purpose of the human right treaty either as a whole or with regards to 

individual treaty provision.
250

  For the whole of the treaty, the object and purpose is 

possibly expressed in the preamble,
251

 which informs us about the general scope of 

the state consensus. As every human right is limited to a particular set of rights, any 

interpretation which goes beyond that scope is questionable, and likely to be 
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251

The European court of human rights elaborated on the object and purpose of the Convention by 

turning to the preamble to the Convention as provided in Article 31(2) VCLT. George Letsas, 

―Strasbourg‘s Interpretative Ethic: Lessons for the International Lawyer,‖ European Journal of 

International Law 21, no.3 (2010): 509-541 http://ejil.oxfordjournals.org/content/21/3/509.full 

(accessed April 9, 2012). 

http://ejil.oxfordjournals.org/content/21/3/509.full
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illegitimate. Concerning individual treaty provisions, it is the consensus and practice 

of the state members to the treaty, which may legitimate a subsequent 

interpretation.
252

 

If the majority of state parties to the treaty consent to, and practice a certain 

interpretation of a particular human right provision, also at the national level, there is 

a strong indication that this interpretation is legitimate. It must be noted however, 

that although the consent of state is stressed, it is agreed that, there may also be other 

actors or affected parties whose consent may also count in the determination of the 

interpretative scope of an individual provision.
253

 

Thus, in interpreting the right to choose according to its object and purpose in 

Nigeria, the main reason behind the promulgation of CEDAW as a whole has been 

looked into, and this lies in the fact that, discrimination against women should be 

prohibited. Elements that will lead to the realization of this objective are found in the 

preamble to CEDAW.
254

 The interpretation of the right to choose provided by 

Recommendation 24 of the CEDAW Committee goes beyond the scope of the 

preamble to CEDAW and is therefore, questionable. 

 

                                                           
252

Vanneste has illustrated that the Europen Court of Human Rights (ECHR) has referred to various 

actors to determine the object and purpose of individual human ECHR provisions; the existing and 

emerging consensus of the contracting parties, or of a regional group of contracting parties. 

Nonetheless, the ECHR has also referred to public opinion or social acceptance of a particular 

opinion. Vanneste, General International Law, 263-294.   
253

Ibid. 
254

Preamble to the CEDAW rules. In its preamble, the Convention explicitly acknowledges that, 

‗extensive discrimination against women continued to exist and emphasizes that such discrimination 

violates the principles of equality of rights and respect for human dignity. Cheema, Benchmarking 

National Legislation for Gender Equality, 5.  
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With regards to the object and purpose of the right to choose under CEDAW, the 

subsequent practice in Nigeria,
255

 consensus of group,
256

 public opinion as well as 

With regards to the object and purpose of the right to choose under CEDAW, the 

subsequent practice in Nigeria,
257

 consensus of group,
258

 public opinion as well as 

social acceptance of the right to life for the unborn fetus
259

 can legitimize the 

subsequent interpretation of the right to choose under CEDAW. The ECHR has also 

relied on these principles to determine the object and purpose of individual ECHR 

provisions.
260

 

The object and purpose of CEDAW, therefore lies in the text of CEDAW itself 

reflecting both the subjective and objective views of interpretation of the object and 

purpose, thereby going in line with the VCLT. The object and purpose of CEDAW is 

reflected in its preamble, which also represents the intention of the parties to 

CEDAW. 

 

4.5.4 Good Faith Interpretation 

The ordinary meaning of the right to choose as envisaged under Articles 12 and 16 

CEDAW, appears clear, plain and unambiguous, and did not in any respect lead to 

                                                           
255

See Secs 232 and 235 Penal Code (applicable in the Northern Nigeria) and secs 228, 229 and 230 

Criminal Code (applicable in the Southern Nigeria).  
256

The empirical analysis carried out in this study reveals that, groups (religion and non-religious) 

acknowledges that the right to choose is not synonymous with abortion. Detail of this has been 

presented in the preceding chapter. 
257

See Secs 232 and 235 Penal Code (applicable in the Northern Nigeria) and secs 228, 229 and 230 

Criminal Code (applicable in the Southern Nigeria).  
258

The empirical analysis carried out in this study reveals that, groups (religion and non-religious) 

acknowledges that the right to choose is not synonymous with abortion. Detail of this has been 

presented in the preceding chapter. 
259

This was also evidenced in the empirical analysis. Also, Chapter 2 Nigerian Constitution. 
260

Vanneste, General International Law, 263-294. 
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absurd result. However, reference must be had to Recommendation 24 of the 

CEDAW Committee, which gives an interpretation contrary to the ordinary meaning 

and content of the right to choose with respect to the term, family planning. It is in an 

attempt to give the correct and proper interpretation to the right to choose under 

CEDAW, that the good faith interpretation is hereby proposed. 

The notion of good faith fulfilment of treaty obligations has existed from the earliest 

formulations of international law. Good faith in its most basic sense is merely a 

reflection of the proposition that sovereign states must adhere to their international 

obligations. It is nonetheless also a well recognized principle of international law that 

the very interpretation of treaty obligations is subject to the premise of good faith. 

Stated generally, this interpretive norm mandates that sovereign actors construe their 

treaty obligations on a premise of equality and a mutual intent of faithful 

performance. 

The principle of good faith requires parties to an agreement to deal honestly and 

fairly with one another, to represent their motives and purposes truthfully. The 

reference to context and purpose demonstrate that the substance of the principle of 

good faith is the negation of the unintended and literal interpretation of words that 

might result in one party gaining and unfair or an unjust advantage over another 

party. The reference to good faith interpretation therefore, calls on parties to treaties 

to fulfil their part of the obligation by adhering to the object and purpose of the treaty 

itself. By adhering to the object and purpose of CEDAW, the parties to CEDAW will 

be said to have interpreted the terms and contents of CEDAW in good faith. 

Furthermore, it can also be said that, the principle of good faith is rooted in a natural 

law concept of customary international law. The earliest systematic writers on 
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international law including Groitius, Pufendorf, and Suarez, conceived of 

international law as founded in natural law, by which they meant the dictates of right 

reason. Natural law thus conceives of a constraint upon nations to act in a manner 

that takes into account of reasonable expectations and needs of other nations in the 

international community. Under this view, a treaty should be implemented in a way 

that fulfils the purposes of the joint undertaking, including the exchange of reciprocal 

obligations. 

If the right to choose under CEDAW is interpreted radically implying abortion right, 

it will mean allowing some powerful countries of the world to take advantage of 

other nations, by imposing their own views and ways on other less powerful nations. 

If this is allowed, then CEDAW, being an international human rights instrument will 

not be interpreted in good faith as most, if not all its purposes would have gone down 

the drain. 

The above has given an interpretation of CEDAW‘s right to choose according to the 

VCLT. It is the contention of this study that, even when given an interpretation of 

CEDAW‘s right to choose based on rules of interpretation of statutes, the same 

conclusion will be arrived at. This is basically so because, the principles of 

textualism is the first point of reference when it comes to statute interpretation (the 

same applies to treaty interpretation) and judges are reminded that, treaty 

interpretation should be no different from the construction of other legal writings, 

and the schools or techniques of treaty interpretation largely replicate those of 

statutes, contracts, wills and constitutions. 

Thus, in interpreting the right to choose under CEDAW either employing the use of 

the VCLT or the rules of interpretation of statute, the researcher has arrived at an 
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interpretation suggesting the right to choose to reproduce and not the right to choose 

to abort. 

The resultant interpretation will therefore guarantee for the unborn child, the right to 

life. This right is recognized in Nigeria by the promulgation in 2003, of the Child 

Rights Act by the Nigerian government. Section 17 of the Act provides;  

―A child may bring in action for damages against a person for harm or injury caused 

to the child wilfully, recklessly, negligently or through neglect before, during or after 

the birth of the child‖.  

In a commentary to a paper titled, ―Women, Children and Nigerian Law‖, presented 

during the ―All Nigerian Judges Conference 2003‖, Olubor (PCCA) stated as 

follows; ―I regard the Act as a revolutionary piece of legislation aimed at protecting 

the child. The Act is so deeply rooted in achieving that aim, that it even protects the 

unborn child‖. 

 

4.6 Conclusion 

This chapter has dealt with the doctrinal analysis of the research, which serve in the 

main to shed more light conceptually on the meanings to be ascribed to the right to 

choose under CEDAW in relation to the current move to legalize abortion in Nigeria. 

At the end of the analysis, it has been revealed that, in order for CEDAW to be 

implemented in Nigeria, the ambit within which it will operate must conform to the 

constitutional provisions of Nigeria. It was also revealed that, the fundamental 

principle of all international human rights instruments including CEDAW is based on 

natural law.  
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Furthermore, the chapter has shown that in order for the criminal laws of the country 

to perform their functions justiceably, abortion must be criminalized. It was revealed 

beyond reasonable doubt that, using the VCLT to interpret the right to choose under 

CEDAW, the correct and proper result is the right to choose to reproduce children 

and not the right to choose to abort children.  

The researcher re-affirms that, the results achieved in this chapter further buttress the 

fact that, the unborn children should be accorded the right to life. This, according to 

the researcher can be made possible through the right to choose under CEDAW, 

which represents the right to reproduce. In order to further support the notion that the 

right to choose under CEDAW represents the right to choose to reproduce and not 

the right to abort, as well as to further buttress the fact that the unborn children 

possess a right to life, an empirical analysis was carried out in the form of a case 

study in Nigeria. The next chapter dealt with the outcome of the findings from the 

case study research.  
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CHAPTER FIVE 

RESULT OF FINDINGS 

 

5.1  Introduction 

This chapter concentrated on the attainment of the fifth objective of this study. 

Consequently, it dealt with the result of findings of the field work which took place 

in Nigeria. The researcher sampled the views and opinions of certain social actors on 

the right to choose under CEDAW being used as the basis for which abortion is to be 

legalized in Nigeria. While using content analysis and thematic content analysis to 

analyse the data collected, the results proofs revealing.  

 

5.2 Participants’ Background 

The contemporary nature of the topic of this research arouses quite a lot of concern 

amongst several people in Nigeria. Consequently, it was not difficult to persuade 

people to participate in the study. Aside few appointments that were cancelled at the 

request of some selected participants, all other people that showed interest 

participated in the study eventually.
1
 

                                                           
1
Because of the advent of Islam and Christianity, there exists a dearth in the availability of followers 

of African Traditional Religion. Hence, it was not possible to lay claim to the three participants 

representing the unit of analysis of the African traditional religion. With a very strong intermediary, 

the researcher was able to meet with one strict adherence of African Traditional Religion in person of 

a renowned author and Chief Priest of Osogbo Land. The other person in this group of unit of analysis 

happens to be a son of renowned traditionalists who lived several years back. The son, who though, 

now a Christian was able to give some insight into the belief of African Traditional Religion as he had 

witnessed his parents do when they were alive. Secondly, it was realized during the conduct of the 

pilot study that, some people felt that right to choose can serve as the basis for the legalization of 

abortion if the child is deformed. This response prompted the researcher to search for NGOs dealing 

with these special children. The search was not an easy one. The researcher found three of such NGOs 

located at Ilorin, Lagos and Ilesha, but efforts (two different efforts were made by the researcher) to 
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Collection of data took place between 1
st
 March 2012 and May 15

th
 2012. Several 

gatherings and meetings took place with various participants at different times and 

venues depending on the convenience and dictates of the participants.
2
 The 

participants were most willing to assist in this regard. While the focus group 

participants willingly volunteered the venues for the discussion,
3
 the individual 

participants also, willingly gave appointments, fixing the venue at their various 

places of work, and even homes.
4
 

Engaging various actors who had direct or indirect connections with the legalization 

of abortion in Nigeria was essential as this study seeks to analyse their views to know 

whether or not the right to choose within CEDAW can serve as the basis for the 

legalization of abortion in Nigeria. 

Ultimately, the researcher utilized 21 key informants and 2 focus group sessions (the 

focus group ‗1‘ comprised of four participants, while the focus group ‗2‘ comprised 

of six participants)
5
 consisting of Christians, Moslems as well as a traditionalist.  

 

                                                                                                                                                                     
meet with the owners of the NGO situated at Lagos and Ilorin proved abortive. However, the 

researcher was able to meet with the director of the NGO situated at Ilesha. 
2
The participants that took part in the study lived across eight towns within Nigeria namely, Ilorin, Ile-

Ife, Osogbo, Ilesha, Lokoja, Ajaokuta, Lagos and the Federal Capital Territory, Abuja. These towns 

can conveniently be distributed within five different States within the country namely, Kwara State 

(Ilorin), Osun State (Ile-Ife, Osogbo and Ilesha), Kogi State (Lokoja and Ajaokuta), Lagos State 

(Lagos) and FCT (Abuja). The choice of location is further to ensure heterogeneity of views. 
3
Focus group 1, which is the Christian Association of Nigeria agreed to host the discussion at the 

residence of one of their leading members, situated at Sabo-Oke Area in Ilorin. The focus group 2, 

which is the Federation of Moslem Women of Nigeria, invited the researcher to be part of their 

Sunday program (Asalatu). Since the researcher is a Moslem herself, she finds it easy to blend with 

the proceedings at the program. After the Asalatu, the discussion started in earnest at the FOMWAN 

Secretariat situated at Murtala Mohammed Way, Ilorin. Kwara State. Nigeria. 
4
The offices, homes and business places of all the individual participants are situated in different 

places across these five States. 
5
Focus group interview is an interview with a small group of people on a specific topic. Groups are 

typically 6 to 10 people with similar background who participate in the interview for one or two hours. 

Patton Michael Quinn, Qualitative Research and Evaluation Methods 3
rd

 Edition (London, California, 

India: Sage Publications Inc, 2002). 385.  
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They came from different backgrounds and professions, had varying qualifications 

and worked in both government as well as non-government organizations. 
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Table 5.1  

Background Information of Participants (key Informants) 

* Source: Field Work 2012      * KI: Key Informants 

 Study Areas Occupation Education Religion Sex Unit of Analysis 

KI1 Ilorin  Politician MBBS Islam M Doctors 

KI2 Ajaokuta Orthodox Doctor MBBS Christianity M Doctor 

KI3 Lokoja Orthodox Doctor MBBS Christianity F Doctor 

KI4 Ilorin Retired Civil 
Servant 

Diploma Christianity M Married Man 

KI5 Ilorin Islamic Cleric Primary School 
Certificate 

Islam M Married Man 

KI6 Abuja Banker B.sc Islam M Married Man 

KI7 Ilorin Trader B.sc Islam F Married Woman 

KI8 Lokoja Nurse School Nursing 
Certificate 

Christianity F Married Woman 

KI9 Ajaokuta Hospital Attendant Primary School 
Certificate 

Christianity F Married Woman 

KI10 Lagos Student Student Islam M Unmarried Man 

KI11 Ilorin Banker BA Christianity M Unmarried Man 

KI12 Lokoja Civil Servant BA Islam M Unmarried Man 

KI13 Abuja Teacher National 

Certificate of 
Education 

Christianity F Unmarried Woman 

KI14 Abuja Civil Servant Diploma Christianity F Unmarried Woman 

KI15 Ilorin Student Student Islam F Unmarried Woman 

KI16 Abuja NGO Director B.sc Islam F (Dawah)Non-
Governmental 

Organization 

KI17 Ilorin Nursery and 

Primary School 
Proprietress 

B.sc Christianity F (Girls‘ Guide)Non-

Governmental 
Organization 

KI18 Abuja Secretary FIDA 
Office 

LL.B, BL Christianity F (FIDA) Non-
Governmental 

Organization 

KI19 Ilesha NGO Director Pharmacist Christianity F (Disabled Children) 

Non-Governmental 
Organization 

KI20 Ile-Ife Senior Lecturer, 
Obafemi Awolowo 

University. Ile-Ife 

PhD Christianity M African Traditional 
Religion 

KI 21 Osogbo International 

Renowned author 
and Chief Priest 

……….. Traditionalist M African Traditional 

Religion 
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Table 5.2  

Background Information of Focus Group Session ‗1‘ 

 Study Area Occupation Education Religion Sex Unit of Analysis 

FGS1a Ilorin Nurse School of 
Nursing 

Certificate 

Christianity F Women Wing of 
Christian Association 

of Nigeria (CAN) 

FGS1b Ilorin Headmistress of 

Public School 

National 

Certificate of 
Education 

Christianity F Women Wing of 

Christian Association 
of Nigeria (CAN) 

FGS1c Ilorin Trader Secondary 
School 

Certificate 

Christianity F Women Wing of 
Christian Association 

of Nigeria (CAN) 

FGS1d Ilorin Secretary Women 

Wing of Christian 

Association of 

Nigeria 

B.sc Christianity F Women Wing of 

Christian Association 

of Nigeria (CAN) 

 

 Source: Field Study 2012 

 FGS Focus group session 

Table 5.3  

Background Information Focus Group Session ‗2‘ 

 Study Area Occupation Education Religion Sex Unit of Analysis 

FGS2a Ilorin National Trustee 

of FOMWAN 

and Proprietor of 
Secondary 

School 

BA Islam F Federation of Muslim 

Women Organization 

of Nigeria (FOMWAN) 

FGS2b Ilorin Teacher National 

Certificate of 
Education 

Islam F Federation of Muslim 

Women Organization 
of Nigeria (FOMWAN) 

FDS2c Ilorin Business 

Woman 

Secondary 

School 

certificate 

Islam F Federation of Muslim 

Women Organization 

of Nigeria (FOMWAN) 

FGD2d Ilorin Civil Servant B.sc Islam F Federation of Muslim 

Women Organization 
of Nigeria (FOMWAN) 

FGS2e Ilorin Civil Servant B.sc Islam F Federation of Muslim 

Women Organization 

of Nigeria (FOMWAN) 

FGS2f Ilorin Trader Primary School 

Certificate 

Islam F Federation of Muslim 

Women Organization 
(FOMWAN) 

 Source: Field 2012 

 FGS: Focus group session 
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5.3 Analysis of Interviews and Emerging Categories 

The researcher analyzed the responses of the participants on question by question 

bases while searching for the themes and subthemes.  

 

5.3.1  Feminism Awareness 

Feminism has become the talk of most people around Nigeria. Are you aware of this 

recent phenomenon called feminism? If so, how would you rate or access the issue of 

feminism in Nigeria? 

 

According to the manual thematic analysis carried out by the researcher, it was 

discovered that the issue of feminism was not a new thing in Nigeria. This was 

because; all the participants had some ideas of what was meant by that phenomenon. 

However, there were different perspectives of feminism expressed by different 

participants. As divergent as these perspectives are, the common notion was that, 

despite the idea and practice of feminism in Nigeria, women should be mindful and 

sensitive of their position, culturally and traditionally. Here lies the difference 

between the western notion of feminism and Nigerian notion of feminism. Feminism 

in Nigeria was explained using attributes that are distinctively Nigerian as opposed to 

the western form of feminism. 

Throughout the data collection period, a constant and persistent theme that kept 

occurring from majority of the participants was that, western feminism was alien to 

Nigeria.
6
  

                                                           
6
Feminism is a western phenomenon, which is a reflection of the western cultural predilection as a 

people and such is designed to meet the particular needs of the western women. The conclusion is 

therefore drawn that such feminism is of no relevance to Africa. Ademola Kazeem Fayemi, ―The 
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This type of feminism is often considered to be the same with radical feminism,
7
 men 

hatred, the rejection of African traditional values and fundamental rejection of 

marriage and motherhood, and an endeavour to disrupt the power relationship of 

genders.
8
 

While the western type of feminism (radical feminism) is all against men and African 

traditional set up,
9
 it was the view of the participants that, there was, and still in 

existence a form of feminism rooted in the culture and traditions of Nigerian women. 

Although, many women in Nigeria find the label, ‗feminism‘ too strong a tag to bear, 

the participants view their behaviours and values as distinctively, a Nigerian women 

behaviour which they termed as Nigerian feminism. Most women in Nigeria, even 

the notable and famous ‗feminist writers‘ (Zaynab Alkali, Flora Nwapa, Buchi 

Emecheta, to mention a few.) will not allow themselves to be called feminists. 

Hence, the use of word ‗feminism‘ was just for the sake of convenience to identify 

women who still portrays the characteristics of Nigerian women. Nigerian women 

                                                                                                                                                                     
Challenges of Prostitution and Female Trafficking in Africa: An African Ethico-Feminist 

Perspective,‖ Journal of Pan African Studies 3, no.1 (2009): 204,    
7
Radical feminism identifies patriarchy, or male dominance as the root cause of women‘s oppression. 

In other words, women experience discrimination because social relations and social interactions are 

shaped by male power and privilege. Amanda Burgess-Proctor, ―Intersection of Race, Class, Gender 

and Crime: Future Direction for Feminist Criminology,‖ Feminist Criminology 1, no.27 (2006): 29. 

http://www.uk.sagepub.com/tibbettsess/study/articles/10/Burgess-Proctor.pdf (accessed June 13, 

2012).  
8
Norma Masuku, ―Perceived Oppression of Women in Zulu Folklore: A Feminist Critique,‖ being a 

thesis submitted in accordance with the requirement for the degree of doctor of literature and 

philosophy in the subject African languages at the University of South Africa. (2005): 22-25, 

http://uir.unisa.ac.za/bitstream/handle/10500/1933/thesis.pdf?sequence=1(accessed  June 13 2012). 

Throughout its long history, feminism has sought to disturb the patriarchal culture and assert a belief 

in sexual equality.  
9
Ibid. 

http://www.uk.sagepub.com/tibbettsess/study/articles/10/Burgess-Proctor.pdf
http://uir.unisa.ac.za/bitstream/handle/10500/1933/thesis.pdf?sequence=1
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have detected a large dose of racist arrogance which characterizes western form of 

feminism.
10

  

It was expressed by the participants interviewed that, women in Nigeria are still 

mindful and conscious of the role bestowed on them by culture and tradition. These 

roles are said to be, roles relating to motherhood.
11

 Hence, Nigerian Catherine 

Acholonu introduced the concept of motherism.
12

 She argues and supports the 

contention that, women are supposed to be perfect nurturers. Her concept of 

motherism denotes motherhood. She vehemently opposes the doctrine of white 

feminism which she considers to be anti-mother, anti-child, anti-nature and anti-

culture. She considers the tasks of a motherist to include the nurturing of a child, 

protecting the home front and environment as well. In the same vein, Chikwenye 

Okonjo-Ogunyemi believed that, motherhood is part and parcel of African culture. 

She therefore, coined out African womanism which is deeply rooted in traditional 

African customs.
13

 

Remi Akujobi, another Nigerian, expresses the view that motherhood is so crucial in 

most traditional African societies. To her, Feminists in Africa generally, read 

meanings that are authoritative and empowering to motherhood.
14

 The validity of 

womanhood is defined basically by the success of the children. The success of a 

woman is seen in success as a mother. It is not an over statement to say that the 

                                                           
10

Maureen Nwakama Azuike, ―A Radical Feminist Approach to the Works of Zaynab Alkali,‖  being 

a thesis submitted to the School of Postgraduate Studies, University of Jos, in partial fulfilment of the 

requirements for the award of the degree of Doctor of Philosophy in Literature in English of the 

University of Jos, (2003): 2. See, Masuku, ―Perceived Oppression of Women in Zulu Folklore,‖ 25.   
11

Azuike, ―A Radical Feminist Approach‖, 33-36.  
12

Catherine Obianuju Acholonu, Motherism: The Afrocentric Alternative to Feminism (Owerri, 

Nigeria: APA Publications, 1995), 110-111.   
13

Azuike, ―A Radical Feminist Approach,‖ 33-36. 
14

Remi Akujobi, ―Motherhood in African Literature and Culture,‖ CLCWeb: Comparative Literature 

and Culture 13, no.1 (2011): 1-5, http://docs.lib.purdue.edu/clcweb/vol13/iss1/  (accessed June 11, 

2012).  

http://docs.lib.purdue.edu/clcweb/vol13/iss1/
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Nigerian woman considers herself a real woman only when she proved herself to be 

capable of producing children. This is so in the sense that, motherhood is a condition 

for social acceptance in Nigeria. Many childless women experience feelings of 

rejection, frustration and low esteem. Examples abound in African literatures, 

especially those written by women. For example, ‗Nnu Ego‘, in Emecheta‘s ‗Joy of 

Motherhood‘
15

 never regarded herself a woman until she starts giving birth, ‗Efuru‘ 

in Nwapa‘s ‗Efuru‘, is frustrated by her inability to procreate and as a result, became 

a priestess.
16

 In life, as well as in literature, motherhood is the criteria in which a 

woman‘s worth is determined and measured.
17

  

It is clear from the facts given above that there are different issues as well as 

different values and concerns raised by both Western feminism and Nigerian 

feminism. In other words and as rightly pointed out by some authors, ‗it did not 

occur to the western feminists that, women in other parts of the world had their own 

culturally specific notion of ‗women‘s right‘
18

 

Table 5.4 

Subthemes of Feminism Awareness 

Western 

Feminism 

2 3 4 6 7 8 16 20 21             

Nigerian 

Feminism 

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 

 

Western Feminism Unacceptable FGS 1 FGS 2 

Nigerian Feminism Acceptable FGS 1 FGS 2 

 Source: Field work 2012 

 Numbering in the table represents key informants 

                                                           
15

Buchi Emecheta, The Joy of Motherhood (USA: African Writers Series, 1994), 7-56.  
16

Flora Nwapa, Efuru (USA: African Writers Series, 1996), 24-100.    
17

Akujobi, ―Motherhood in African Literature and Culture,‖ 
18

Reiner Lewis and Sara Mills, Feminist Postcolonial Theory: A Reader (New York: Routledge, 

2003), 4. 
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The table revealed that based on the views and opinions of the participants as 

expressed, Western feminism and Nigerian feminism were the two subthemes that 

emerged from the category (theme) of feminism awareness.  The numberings within 

the table represents the key informants showing some kind of awareness of the 

respective themes. The emerging subthemes from the multiple group sessions are 

similar to those from the key informants. That is to say that, although the western 

type of feminism is known to the focus group sessions, this kind of feminism is 

unacceptable. Both focus group sessions subscribes to the Nigerian form of 

feminism. 

The Nigerian feminism as depicted by the participants of this study, means nothing 

less than, the right to choose under CEDAW being synonymous with the right to 

choose to reproduce life children. 

 

5.3.2  Body Sensitivity   

With feminism, most women are becoming sensitive about what happens to their 

bodies. Is this fact the same with Nigerian women? If so, would you consider it as a 

form of opportunity for Nigerian women? 

This next set of analysis provoked a lot of issues as most of the participants were not 

aware of the existence of such opportunity. However, the researcher took time to 

explain in detail what the question really meant. The following analysis proved 

revealing. Still on the premises of recognizing the fact that, there is a clear cut 

difference between western type of feminism and Nigerian feminism,
19

 all the 

                                                           
19

Tawanda Sachikonye, ―African Feminism Driven by African Women,‖ NGO News and Views 

(2010) http://www.ngopulse.org/article/african-feminism-driven-african-women (accessed March 13, 

2012) 

http://www.ngopulse.org/article/african-feminism-driven-african-women
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participants said that being sensitive to what happens to a woman‘s body in Nigeria 

was a foreign phenomenon which cannot be accepted as an opportunity for women in 

Nigeria. Viewing it as an opportunity will be equivalent to going radical and 

western.
20

 It was the belief of all the participants that sensitivity to the body of a 

woman to the extent that the woman will want to abort her baby was quite foreign in 

Nigeria. The participants will want to believe that, no woman in her right senses in 

Nigeria will ever take that as an opportunity.  

The Western idea of body sensitivity has been connected to female inequality 

brought about by female biology. The ‗Dialectic of Sex‘,
21

 authored by Shulamith 

Firestone, in 1970 was one of the first studies to indicate a radical feminist 

explanation of female inequality. According to her, it is the system of reproduction 

within the biological family which is the core cause of gender inequality.
22

 Women 

are controlled by men primarily because of female biology; menstruation, childbirth 

and the menopause, all created physical difficulties.  

Women are always dependent upon men when they are pregnant. Pregnancy is a 

form of intervention into a woman‘s body. Pregnancy usually links women with life, 

and this is something which all women should protest against. This is the foundation 

of the original feminist argument for reproductive freedom, which in turn, relates to 

the decisive feminist insight that pregnancy-- the intervention of the body by the 

                                                           
20
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other to which women is distinctively vulnerable-- is an injury and ought to be 

treated as such.
23

  

Women are also very much dependent upon men when they are breastfeeding. Infant 

feeding occurs in the context of persistence gender inequalities and in the context of 

a feminist movement that left women exposed to a system that defined male body 

and mind as the standard. Western feminists argue that, they need a feminist 

movement that fully include women‘s needs as biological and reproductive social 

beings, alongside their needs as productive beings and a movement that defines the 

female body and mind as the standard.
24

 The long period of human infant reliance on 

its mother created further dependency for women since they are obliged to care for 

these infants. 

This being the case, if women are to attain any form of gender equality, they must 

first achieve biological equality by getting rid of their biological disadvantages. The 

way suggested by Firestone is the technological removal of reproduction from the 

female body, which is a necessary prerequisite for women‘s liberation.
25

 

The feminist truism that, ―the personal is political‖ may never be more apt than in 

body politics. ―Body Politics‖-- the dispute over the degree of individual control of 

the body, eventually became a driving consideration behind the campaign for 

reproductive right for women. The right for women to make decision about their own 

bodies was a sine qua non for the liberation of women. Feminists believe that, they 
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will never be free and healthy if they did not have the right to reclaim their bodies 

from the sexual slavery of pregnancy. Here lies the reason why feminists focus on 

sexual liberation and reproductive right, particularly the right to abort an unplanned 

or unwanted fetus.
26

 

 

While the western idea of body sensitivity has been equated to women‘s inequality as 

a result of her biology, and consequently, the hatred for pregnancy, Nigerian 

women‘s idea of body sensitivity is in contradiction to the western idea.
27

 This is 

because, in Nigeria, pregnancy is wanted and loved by all, not hated, because, it 

constitutes power.
28

  

Motherhood is usually defined as an automatic set of feeling and behaviour that is 

triggered off by pregnancy and the birth of a baby. It is an experience that is said to 

be profoundly shaped by social context and culture. Motherhood is seen as a moral 

transformation, a dramatic change whereby a woman comes to terms with being 

different in that she ceases to be an autonomous individual because she is in one way 

or the other attached to another- her baby inside her. When a Nigerian woman is 

pregnant, she wholeheartedly gives up her autonomous notions for the sake of the 

child connected to her
 29

 It should also be noted that, it is this aspect of 

connectedness of a baby to her mother has been frowned at by the western women.
30
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Motherhood is said to be a joyful and privileged state for a woman because in 

pregnancy, the woman is said to ―glow and shine‖ and she receives special attention 

especially from her husband and her mother-in-law. No matter the skills, the desires, 

the intelligence and the talents of a woman, her primary function is that of 

motherhood.
31

 

The notion above is however different from the western perception, where 

reproduction depends on the agreement between couples--whether or not to have 

children is well spelt out before marriage. This is not so in Africa where women 

usually aspires to be a mother someday. Motherhood in Africa is viewed as a God-

giving role and for this reason, it is sacred. Africans take motherhood to be all about 

children. Every woman is advised and encouraged to get married and get children in 

order to express her womanhood.
32

  

Despite the fact that, in most Yoruba culture, a wife is referred to as an ‗eru‘ (slave) 

yet, it is still the prayers and ambition of almost every girl to get married, because 

through marriage, she can become a ―proud mother‖. By becoming a mother, a 

woman is promoted to the high and esteemed position in which she can be referred to 

as a ―precious stone‖. Therefore, it is a tragedy and a great loss for a woman not to 

have a child, and this is reflected in songs; ―omo l’okun, omo n’ide. Enia t’owa saye 

ti kobimo, aiye asan lowa’, meaning ‗a child is a coral bead, a child is silver. A 

person, who has none, has not lived a fulfilled life‖. 
33

 

A child is referred to as ―okun‖ (beads). These are a type of traditional necklace worn 

by Obas (kings) and Ijoyes (chiefs). Wearing of ―okun‖ therefore symbolises royalty 
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and authority. Using royal symbol to describe a child may be interpreted to mean that 

a child confers on his/her mother the power to exercise authority in her husband‘s 

house. The importance attached to motherhood has consequently reduces the 

negative effect of being referred to as an ‗eru‘ on the personality of women.
34

 

Motherhood is considered to be very important in Yoruba culture as the preservation 

and continuation of humanity depends on the role of mothers in the society.
35

 This is 

another reason why some of the participants interviewed viewed that, the western 

perception of body sensitivity was quite different from the Nigerians‘ perception of 

body sensitivity. The view was that, procreation is an important aspect of Nigerian 

women.
36

 

Other reasons which distinguishes western body sensitivity from the Nigerian 

women‘s notion is that, while some of the participants talked about body sensitivity 

in line with their spiritual beliefs and convictions, some linked body sensitivity to 

cosmetics and appearances. The former held the view that, they cannot unilaterally 

take decisions as regards their bodies since their bodies do not belong to them solely. 

This set of participants continuously and emphatically places the authority of 

decision making over their bodies on God, followed by their husbands. They 
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acknowledged that, their bodies are the temple of God.
37

 Consequently, the wife 

should be obedient and submissive to the husband.
38

 

The participants believed that their bodies are in the image of God. Our bodies would 

house our spirit. We came to this world so that we might have a body and present it 

pure before God in the Celestial Kingdom. The great principle of happiness consists 

in having a body. The devil has no body, and here in is his punishment.
39

 

The devil learnt about this truth about the body. Therefore, he does everything he can 

to get people to abuse or misuse this precious gift; the body. He has filled the whole 

world with lies and deceit about the body. He has succeeded in tempting many to 

defile this great gift of the body through unchastity, immodesty, self-indulgence and 

addiction. He seduces some to despise their bodies; others, he tempts to worship their 

bodies. In either case, he entices the universe to regard the body as an object.
40

  

It is the contentions of the participants that, sensitivity about the body to the extent of 

wanting to abort babies was a devilish idea. They expressed the view that, it was 

because the devil has no body that was why he has filled the heart of people with 
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such an idea so that, the people will do something which was against their body as 

the temple of God. 

The body, just like the temple, should be regarded and respected as a sacred 

sanctuary of the spirit. Just as no unclean thing may enter the temple, people should 

be watchful in preventing impurity of any sort from entering the temple of their 

bodies. Likewise, people should also keep the outside of their bodily temples looking 

clean and beautiful to reflect the sacred and holy nature of what is inside; just like the 

church does to the temple.
41

   

In trying to keep the outside of the bodily temples clean, the contention connecting 

body sensitivity  to ‗body being the temple of God‘ has also gone in line with 

cosmetics and appearances because, people have been urged to dress and act in ways 

that reflect the sacred spirit inside them.
42

 Hence, the body is God‘s sacred creation. 

People should respect it as a gift from God, and should not defile it in any way. 

Through the way people dress, people can show the Lord that they know how 

precious their body is. The way people dress is a reflection of what they are on the 

inside.
43

 

The latter group of participants linked their being sensitive about what happens to 

their bodies, to cosmetics. These set of participants viewed body sensitivity in the 

way they look, their appearances as well as their attractiveness. In short, they went 

cosmetological.
44
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Dressings are meant to serve some definite reasons. They are part and parcel of 

people‘s culture and they define their tribal or ethnic identity. Apart from dresses 

being a means of cultural identity, they are for ornamental or aesthetic purposes, for 

protection of the body against harsh weather conditions
45

 as well as covering the 

intimate parts of the body.
46

  

It is clear from the facts above that body sensitivity as perceived and believed by the 

western feminists is quite different from the way body sensitivity is perceived by 

Nigerians.  

Table 5.5 

Subthemes of Body Sensitivity 

Western Idea 1 2 3 4 5 6 10 16 17 18 19 21 

Spiritual Idea 4 9 - - - - - - - - - - 

Cosmetology 10 11 12 13 14 - - - - - - - 

Procreation 7 8 16 18 19 20 21 - - - - - 

 

Focus Group Sessions 

Western Idea FGS1 FGS2 

Spiritual Idea FGS1 - 

Cosmetology - FGS 2 
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 Source: Field Work 2012 

 Numbering in the table represent key informants (KI) 

 

This table reveals that the majority of the participants view the issue of body 

sensitivity as a western phenomenon which does not fit into the Nigerian set up in 

terms of spiritual idea, cosmetological idea as well as the Procreational role expected 

of women in Nigeria generally. The numberings within the table represents the key 

informants that identifies with the respective subthemes as specified. The emerging 

subthemes from the multiple group sessions are similar to those from the key 

informants. While the focus group session ‗1‘ linked body sensitivity spiritually, 

focus group session ‗2‘ linked body sensitivity cosmetological. However, both 

groups were unified in their belief that body sensitivity was a western idea.  

Body sensitivity as understood by the participants is not in line with the western idea. 

Hence, the right to choose within CEDAW should represent the right to choose to 

reproduce, thereby giving to the unborn child the right to life.  

 

 

5.3.3  Meaning and Relevance of the Right to Choose under CEDAW 

 

CEDAW is the major human rights instrument specially dedicated to women, hence 

its inclusion of the right to choose. What, in your view, is the definition of the right 

to choose within CEDAW? Going by the definition you gave, do you think the right 

to choose within CEDAW is relevant in Nigeria?  

The concept of the right to choose was not familiar to most of the participants. That 

there was in existence a Convention called, CEDAW, was equally new to most, if not 

all the participants. The only set of participants that had a faint idea of the concept 
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and the existence of the Convention, were the educated ones, and even at that, the 

idea they had was very minimal. The researcher therefore, took extra time explaining 

the meaning of the concept as well as the reasons for the Convention itself.
47

 

After explaining the meaning of the concept and the reasons for CEDAW, the 

researcher still went ahead to explain the questions to the participants, in order to 

ensure accurate answers from them.
48

 With this done, the participants appeared to be 

fully aware of the topic under discourse.  

Based on the manual thematic analysis carried out by the researcher, the right to 

choose under CEDAW has been said to represent child spacing and family planning 

by most of the participants. However, very few participants also viewed that; the 

right to choose under CEDAW could mean abortion. Be that as it may, all the 

participants considered the right to choose under CEDAW as very relevant in 

Nigeria
49

 irrespective of their stand. The reasons given by the participants were 

solely based on the grounds of health of the mother and child.
50
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Most of the participants viewed the right to choose under CEDAW as referring to 

child spacing and family planning. The participants however deferred in the ways 

and manners to be used in order to achieve the child spacing and family planning. 

The different ways, methods and modes identified by the participants are discussed 

below; 

a. Modern Family Planning 

Most of the key informants expressed their views that, the meaning of the right to 

choose under CEDAW should be taken to mean child spacing and family planning 

by means of contraceptive usage. The deliberate prevention of fertilization is 

contraception. Methods of contraception work to prevent the sperm from reaching 

the site of fertilization, by preventing ovulation or by interfering with implantation.
51

 

Contraceptives therefore, includes all measures which sexually active women and 

men resort to using before or after intercourse, which are intended to prevent 

pregnancies.
52

  

The purpose of contraception is to prevent pregnancy.
53

 According to medical 

science, pregnancy starts with the implantation of the fertilized egg in the uterine 

wall. The process of implantation commences at the close of the first week after 

fertilization. Methods that delay or inhibit ovulation, block fertilization, or prevent 
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implantation of the fertilized egg, are means of preventing pregnancy. Any 

mechanism that works prior to implantation is by definition contraceptive.
54

 

Modern methods of contraception includes, male and female condoms, spermicides, 

contraceptive sponge, diaphragm, cervical cap, lea contraceptive, the pill, 

contraceptive patch, contraceptive vaginal ring, contraceptive injection, implants, 

emergency contraceptive pills and intrauterine devices  (IUD).
55

 

b.  Billing Family Planning 

The Catholics
56

 and the Christians participants subscribed to this kind of family 

planning method. To them, the phrase ‗deciding freely and responsibly on the 

number and spacing of their children‘ should be carried out by means of the billing 

method. These set of people believed in the use of the natural method of family 

planning. It is against their belief system to take any form of modern contraception.
57
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Billing‘s ovulation method is one of the fertility awareness-based methods
58

 of 

family planning. It is based on the examination of cervical secretions to assess 

fertility. The underlying theme of this method is that, a woman can reduce her 

chance of pregnancy by abstaining from coitus during time of fertility.
59

 Thus, 

abstinence, which is another family planning method, falls under this heading.
60

 

c.  Islamic Family Planning 

The Moslem participants of the study subscribed to this form of family planning. 

They held a strong view that the right to choose under CEDAW should be seen in 

line with the Islamic way of family planning. According to those interviewed, the 

modern methods of family planning are not stated in the Quran,
61

 and so they are not 

in support of the use of modern family planning methods. 

It must however be pointed out that, unlike Catholism, Islam does not have a central 

authoritative structure of religious interpretation. Instead, this religion plays out 
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differently across cultures and various schools of law and religious sects offer 

diverse understandings about how Islam should be practiced. This is quite evidenced 

in the debate on family planning and in the diversity of arguments on either side of 

the debate.
62

 

Concerned about the need to enlighten Muslim women about their reproductive 

health, the Federation of Muslim Women Association in Nigeria (FOMWAN) at its 

first annual conference in 1986 deliberated on Islam and family planning as follows; 

the family planning allowed in Islam is geared towards child spacing 

to promote mother‘s health and not the prohibition of childbirth out of 

fear of poverty. In addition, all methods that are harmful to the body 

are prohibited. While sterilization, harmful contraceptives and 

injectibles are prohibited, the condom is recommended as much as 

coitus interruptus which is azl recommended by Shariah. Family 

planning is also a decision to be jointly taken by the married couple.
63

 

The Islamic family planning methods acceptable to the participants were, coitus 

interruptus ‗al azl‘,
64

 as recommended by the Holy Prophet (SAW), as well as 

exclusive breast feeding ‘al radi’ recommended by the Quran.
65
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d.  Traditional Method of Family Planning 

The African Traditionalists both subscribed to this type of family planning method. 

There is in existence, traditional methods of family planning. Many communities 

claim to have traditional method of family planning that pre-dates the introduction of 

modern contraceptives. 

This implies that, contraception is a culturally accepted norm. 
66

 Reports have also 

shown that some Nigerians practice this method.
67

 This method has the effect of 

delaying or avoiding pregnancy. The practice of birth control whereby parents are 

advised to beget the number of children they can cater for is also in existence in 

Yoruba society.
68

 Traditional healers, including traditional birth attendants and 

herbalists provide women and men with several traditional contraceptives methods, 

some to be used before, and others to be used after intercourse. There are different 

types of traditional methods of family planning, which include oruka (ring), igbere 

(incision), aseje (soup) and igbadi (waist band).
69
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The set of participants that subscribed to this method do not believe that the decision 

of child spacing and family planning should be left with the woman.
70

 It should 

rather be a joint decision making. 

e. Abortion as a Family Planning Method 

Very few participants in the study have expressed the view that in deciding freely 

and responsibly on the number and spacing of children, abortion can be used as a 

means of achieving that. It will be recalled that, this is far from the contentions of 

this study. The right to decide freely and responsibly the number and spacing of 

children, finding expression in an international human rights instrument, like 

CEDAW cannot be taken to mean abortion.
71

 

The World Health Organization (WHO) defines family planning thus; ―Family 

planning allows individuals and couples to anticipate and attain their desired number 

of children and the spacing of their births. It is achieved through the use of 

contraceptive methods and the treatment of involuntary infertility. A woman‘s ability 

to space and limit her pregnancies has direct impact on her health and well being as 

well as the outcome of each pregnancy‖. 
72
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Abortion is no where mentioned in the definition of family planning. It is not 

mentioned in the 2007 WHO handbook, and as agreed in 1994 by the UN Member 

States in Cairo, abortion is not to be recognized as a method of family planning.
73

 

Despite the different meanings attributed to the phrase ‗deciding freely and 

responsibly on the number and spacing of the children‘ under CEDAW by the 

participants, they were unified on the relevancy of the right to choose in Nigeria. To 

them, the right to choose is relevant in Nigeria if women are to be healthy. 

Because the meaning of the phrase has been linked to family planning and child 

spacing, the participants were of the view that, if enough space is given within births, 

Nigerian women will be healthier to exercise their right to choose to reproduce 

healthy children.
74

 

Table 5.6 

Subthemes of Meaning and Relevance of Right to Choose 

Abortion 1 13 14  - - - - - - - - - - - - - - - 

Contraception 1 2 3 6 7 8 9 10 11 12 13 14 15 18 19 - - - - 

Natural 

Method(Billing) 

4 - - - - - - - - - - - - - - - - - - 

Quranic Method 5 16 - - - - - - - - - - - - - - - - - 
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Traditional 

Method 

20 21 - - - - - - - - - - - - - - - - - 

Abstinence 17 - - - - - - - - - - - - - - - - - - 

Not women‘s 

right 

10 20 21 

 

- - - - - - - - - - - - - - - - 

Relevance 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 

 

 

Focus Group Sessions 

Natural Method (Billing) FGS1 - 

Quranic Method FGS2 - 

Relevance FGS1 FGS2 

 

 Source: Field Work 2012 

 Numbering in the table represent key informants (KI) 

 

This table reveals that, despite the fact that most of the participants had different 

notions of the meaning of the right to choose under CEDAW, the majority of the 

participants considered the right to choose under CEDAW to mean child spacing and 

family planning through contraceptive usage. Despite the various notions, the right to 

choose within CEDAW has been endorsed as relevant by the majority of the 

participants, except those who felt that, child spacing and family planning should not 

be hinged on the right to choose for women. The numberings within the tables 

represents the key informants that identified with the themes as stated. 

Majorly, the subthemes that emerged from the focus group sessions represent the 

religious stand on child spacing and family planning, which is also said to be 

relevant. That is to say that while the focus group session‘1‘ subscribe to the billing 

method of family planning, the focus group session‘2‘ subscribe to the Quranic 



169 
 

method of family planning. However, both groups admit to the relevance of right to 

choose within CEDAW. 

While expressing the meaning and relevance of the right to choose under CEDAW, 

most of the participants understood that, such a right will give them the right to 

choose to reproduce and not the right to choose to abort. Consequently, the right to 

choose as understood by the participants will give right to life to the unborn child. 

 

5.3.4  Importance of the Right to Choose under CEDAW 

Right to choose is a form of human right for women specifically. This right has 

found its way into CEDAW. How important is this right to Nigerian women 

particularly? Can you please, give a brief illustration of the importance of this right 

to women in Nigeria generally? 

 

According to the manual thematic analysis used in this study, it was revealed that 

most of the participants considered the right to choose under CEDAW to be 

important for the Nigerian women basically on the grounds of health (mother and 

child‘s health) and economic hardship in the country. Be that as it may, further 

analysis showed that, some participants do not consider the right to choose as 

important for the Nigerian women. Both participants in the African Traditional 

Religion unit of analysis expressed the view that, under Yoruba culture,
75

 women 

have no right to choose. However, majority of the other participants do not share the 
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same view. Above all, the contentions of the participants were unified on the 

importance of the right to choose within CEDAW on the basis of health of the 

mother and child. 

a. Child Spacing and Health 

The outcome and benefits of pregnancy planning and child spacing on maternal, 

infant and child health has been well researched and documented. Research have 

reveal that family planning can reduce about 25% to 40% maternal mortality (deaths) 

rate by preventing unplanned and unwanted pregnancies and about 10% of child 

mortality (deaths) by eliminating inter-birth intervals of less than two years.
76

 

The impressive reductions in maternal mortality (deaths) are similar to the 

effectiveness of such undisputed public health interventions as oral contraception.
77

 

Family planning also enhances birth spacing. It also contributed to the reduction of 

infant mortality risks as well as lowering maternal death and maternal morbidity 

associated with unintended and unwanted pregnancies.
78

 It can be said that family 

planning programs are initiated for the well being of mother and child. Infant 

mortality is determined by the preceding birth intervals.
79
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For many years, studies
80

 have demonstrated that when mothers‘ space births of their 

children at least two years apart, their children are more likely to survive and to be 

healthy. When children are spaced at least two years apart, they are less likely to be 

premature, of low birth weight and be malnourished.
81

 Infants given birth to after 

short intervals between pregnancies are at increased risk of developing autism. The 

highest risk was associated with pregnancies of less than one year.
82

   

In recognition of the adverse outcomes associated with close child birth intervals, the 

World Health Organization (WHO 2005) recommended a two year waiting period 

after birth before the next pregnancy.
83

 Short inter birth intervals has also been 

associated with leukaemia.
84

 

Based on the facts above, majority of the participants expressed the view that the 

right to choose under CEDAW is important basically on health grounds for both 

mother and child. 
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b. Child Spacing and Women’s Decision 

In Nigeria, there is always the desire to have many children, especially amongst men 

who are not very educated and are polygamists.
85

 Ideal family size (IFS) is a good 

signal and indicator of men‘s attitude towards child bearing. The mean family size 

was higher among illiterates, not very well educated people, Muslims and 

polygamists.
86

 Educated men tend to have smaller family size because they 

understand and are mindful of the financial implications of larger family size. While 

the Christians adopts and maintains the one-man and one-wife rule, the family size 

here is relatively smaller so that, there will be no competition among wives as to who 

will produce the greater number of children.
87

 However, the ideal family size is 16 

children among the Kanuris of Nigeria. Kanuri men are polygamists and can marry 

up to four wives in order to form a very large family.
88

 

While this is so, little or no regard is given to the feelings and wants of the women. 

Hence, the importance and the need of the right to choose under CEDAW cannot be 

over emphasized when looked at from the direction of affording the women the 

opportunity to choose for themselves, the time and spacing of their children.
89
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Nigeria, being a patrilineal society, where all decision making on every aspect within 

the family is solely the responsibility of the men,
90

 the right to choose under 

CEDAW is seen as a weapon in the hands of women to voice out and express their 

concerns and wishes with regards to the time they want to have another child. 

Although as it is presently, Nigerian women may not be able to achieve this totally, 

but at least, they will have a say in deciding the timing of their children. By so doing, 

the patriarchal nature of sole male decision making syndrome would have been 

broken.
91

  

An exploratory study of women‘s role in reproductive decision making in Ekiti, a 

part of Nigeria reveals that women in the State are increasingly becoming active in 

decision making on issues affecting their daily lives. More women than ever before 

believed that they could take decisions on family size, when to get pregnant and have 

a baby, as well as choice of spacing period. Women are now seen to have taken joint 

decision with their husbands in respect of child spacing.
92
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Reproductive health knowledge is very important for women. This is because; 

woman‘s health and well being, contraception as well as those of her immediate 

family, may depend on her being able to delay her first child or space the birth of her 

children.
93

  

c. Child Spacing and Economic Hardship  

The post colonial state of Nigeria has been chagrin. It‘s slow-pace movement 

towards a sustainable good governance and development is daunting as various 

measures instituted to combat the soaring poverty ratio appears to have failed, failing 

or does not suffice. Arguably, the increased level of poverty in the country have been 

attributed to long military rule, corruption, fiscal indiscipline of expenditure, 

mismanagement and over reliance on a single commodity (oil) for export and 

domestic consumption.
94

 

Poverty is a condition where an individual finds it extremely difficult to meet the 

basic and essential needs of life that differentiate him from animal.
95

 Poverty can 
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thus, have a profound influence on the social, physical and developmental needs of 

children and families.
96

 

It is against this backdrop that the participants in this study viewed child spacing and 

family planning under CEDAW as an important element. According to them, the 

child spacing and family planning under CEDAW will afford them the opportunity 

of having the number of children they can cater for. This is also one of the questions 

of population policy in Nigeria.
97

  

Majority of households are experiencing growing food insecurity. Eating fewer 

meals and smaller amount was commonly reported, with many families cutting down 

from eating three times to eating twice or even once a day. Women and children 

suffer disproportionately from food crisis.
98

 The recent removal of fuel subsidy by 

President Good Luck Jonathan of Nigeria has further led to the hick in price of all 

consumer goods transported by fuel.
99

  

This being the case, some of the participants felt that it was of no use bringing forth 

children into the world when they don‘t have the means of catering for them. 

Individuals who experience economic hardship will find it difficult paying bills or 
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buying things the household needs such as food, clothing, medicine and medical 

care.
100

  

Table 5.7 

Subthemes of Importance of Right to Choose 

Culture 20 21                 

Health 1 3 4 5 6 7 8 9 11 12 13 14 16 17 18    

Economic 

Hardship 

14 15 19                

Women 

Decides 

2 13                 

Important 1 2 3 4 5 6 7 8 9 11 12 13 14 15 16 17 18 19 

Unimportant 10 20 21                

 

 

Focus Group Sessions 

Health FGS 1 FGS 2 

Important FGS 1 FGS 2 

 Source: Field Work 2012 

 Numbering in the table represent the key informants (KI) 

 

This table reveals that, according to the majority of the participants, the right to 

choose under CEDAW is important to the generality of the Nigerian women on 

grounds of health. Very few participants have also viewed that the right to choose is 

important, because it gave women an opportunity to decide for themselves. Aside 

these, economic hardship was another reason why the right to choose is important. 
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Culturally, it has also been viewed that the right to choose is important. This is 

basically so because culture recognizes family planning.  

The numberings within the tables represents the key informants that identified with 

the themes as stated. The themes that emerged from the focus group sessions are 

similar. That is to say that on the grounds of health both the focus group sessions ‗1‘ 

and ‗2‘ were unified in their opinions that the right to choose within CEDAW is 

important. 

The importance of the right to choose within CEDAW based on culture, health, 

economic hardship as well as power to decide, can be associated with the fact that 

these participants attributed the right to life to the unborn child. This means that, 

these participants looked upon the right to choose under CEDAW as giving them the 

right to choose to reproduce and not the right to choose to abort. 

 

5.3.5  Extension and Justification  

With feminism and the right to choose, women can be said to be free to choose 

whatever they want to do with their pregnancies. Does this extend to right to abort? 

In your opinion, do you think the right to choose within CEDAW justifies the 

legalization of abortion in Nigeria? 

From the manual thematic analysis, it was discovered that, most of the participants 

do not feel that the right to choose extends to abortion.
101

 There were different 

reasons given for that. However, there were some alternative explanations seeming to 

suggest that, the right to choose to determine the number and spacing of one‘s 
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children could be expressed by the use of an abortion.
102

 It is important to note that, 

both categories of participants, even while giving their explanations, constantly made 

reference to culture and religion. 

While those who felt the right to choose does not extend to abortion refuse to agree 

that the right to choose can justify the legalization of abortion in Nigeria, those who 

felt the right to choose extend to abortion supports the idea that legalization of 

abortion could be justified on that right.  

Two out of these set of participants felt that the right to choose within CEDAW can 

justify the legalization of abortion in Nigeria on the basis of women‘s right.
103

 To 

them, it is a woman‘s body, it is a woman‘s issue as well as being a woman‘s 

decision, and so she ought to be left alone to choose whatever she wants to do 

without intervention or cohesion. One of the leading radical feminist had asserted as 

far back as 1977 that, the essence of moral decision is the exercise of choice and the 

willingness to take responsibility of that choice. That birth control and abortion 

provide women with effective means for controlling their fertility
104
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There were arguments on women‘s right to decide about their lives, their body and 

on reproductive roles as fundamental human right. The discourse that demanded 

‗women‘s right‘ as human right and reproductive self determination directly and 

explicitly involved the issue of abortion, defending the autonomy of women‘s 

body.
105

 

Basically, the reason why these two participants assume this position cannot be 

divorced from the fact that, they are unmarried.
106

 Even in the words of one of the 

participants, she said if she were to be married, she will not take this stand. But 

because she is unmarried, she does not need children now, she will rather opt for the 

right to choose to extend to abortion, and so will support legalization of abortion in 

Nigeria on the basis of the right to choose. This shows the reason why adolescent 

girls are the major victims of abortion complications.
107

 

The reason why the third participant felt that the right to choose extends to abortion 

cannot be divorced from his profession. As a doctor, he must have come in contact 

with many women demanding abortion. Based on this, he finds it easy to attribute 
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‗right‘ to abortion. He however sounds cautious on the right to choose under 

CEDAW being used as the basis for the legalization of abortion in Nigeria. This can 

better be explained again in view of his professional standing, when in his words, he 

felt there will be more maternal mortality if abortion is legalized in Nigeria in the 

absence of both human and material resources.
108

 

It is important to point it out here that, the other two doctors within the unit of 

analysis of doctors also will not support the legalization of abortion in Nigeria on the 

basis of the right to choose under CEDAW. They fear if there will be enough human 

and material resources that will cope with the turnout of women needing abortion if 

it was eventually legalized.
109

 

Legalization of abortion alone does not guarantee availability of safe abortion 

services. In Ethiopia, Cambodia and Nepal, studies have shown that weak health 

systems posses a significant challenge to the roll out of abortion services.
110

 

Furthermore, worldwide evidence confirms that abortion promotion only leads to 

greater numbers of abortion and does not solve the underlying health problems that 

cause maternal death. For instance, legalized abortion has not bettered the health of 

the Ghana people, and according to the World Health Organization (WHO), Ghana 
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remains off-target for achieving the health related Millennium Development 

Goals.
111

  

It is the lack of modern medicine and quality health care which results in high 

maternal mortality rate, and not prohibition of abortion.
112

 In the developing 

countries where maternal health care is poor, legalization of abortion would further 

increase the number of women who die or are harmed by abortion.
113

 

The following reasons were given by the participants for maintaining the stand that 

right to choose does not extend to abortion, and so cannot justify the legalization of 

abortion in Nigeria.  

a. Human and Material Resources  

Chief Executive Officer of Hope Worldwide, Nigeria a partner with the United States 

Agency for International Development (USAID), at a media briefing in Lagos 

recently condemned the low ratio of members of social health workers at Primary 

Health Care centres to Nigerian population of 0-02 to 100,000 to make meaningful 

difference in the nation‘s health care drive. The poor state of Primary Health Care is 

said to contribute to the nation‘s maternal mortality rate.
114

  

The National Executive Council (NEC) of Medical and Health Workers Union of 

Nigeria, at Owerri, Imo State, Nigeria during its 36
th

 National Executive Meeting, 

also declared that if urgent and radical measures were not taken by the three arms of 
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government to upgrade the health care delivery system in the country, the 

consequences would be too grave for the country.
115

 The Association of Professional 

Bodies in Nigeria (APBN) has described the rising number of patient to a doctor in 

the country, following the over three-week strike embarked by doctors in the 

employment of the Lagos State government. Before the crisis, the ratio in Nigeria 

was 1:33,000. Now, the ratio is 1:50,000.
116

 

Nigerian health system generally has been plagued by problems of service quality, 

including unfriendly staff attitude to patients, inadequate skills, decaying 

infrastructure, chronic shortage of essential drugs and well known out-of –shock 

syndrome. In some hospitals, equipments such as sphygmomanometers, 

thermometers, weighing scales, delivery kits, waste bins, and mucus extractors are 

unavailable. Many do not have regular supply of electricity because they cannot 

maintain standby generators. Some do not even have regular water supply and thus 

require patients to provide their own water. Coupled with all these, staff is 

demoralized by inadequate and irregular remuneration. In fact, a 2003 study revealed 

that only 42% of public facilities in Nigeria met internationally accepted standards 

for obstetrics care.
117

 The health sector as a whole is in a dismal state.
118
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In the just concluded conference of the Society of the Protection of the Unborn 

Children held in London, professor Robert Walley, a leading obstetrician told the 

conference that, ―in the countries in which I worked, one in 7 mothers will die due to 

lack of medical equipments…it is ridiculous to supply women with abortion and 

condom when they need access to emergency obstetrical care…Abortion is a sin of 

commission, but failing to provide mothers with obstetrical care is a sin of 

omission‖.
119

 

In view of the facts above, some of the participants felt that it is doubtful if the 

present condition and availability of health facilities in Nigeria will be able to cope 

with the large turnout of patients if abortion is eventually legalized on the basis of the 

right to choose within CEDAW. 

b. Complications 

Complications that arise as a result of abortion, whether carried out by a qualified 

doctor, or unqualified doctor,
120

 prompted the response from majority of the 

participants that, the right to choose under CEDAW does not extend to abortion, and 

so cannot justify the legalization of abortion. To these set of participants, there is 

nothing without risk. Even with qualified doctors, complications arise.  
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The Centre for Disease and Control and Prevention reports that, in the United States 

of America, the world‘s leaders in modern medicine, over 300 women have died 

from legal abortions since the procedure was legalized in 1973.
121

 If this happens in 

the United States under the best medical condition, the case of developing countries, 

where condition may not always be fully sanitary, where emergency facilities and 

supplies are absent or inadequate, where the doctors may not be trained or equipped 

to handle trauma and where even basic medical and surgical supplies such as 

antibiotics and sterile gloves may be scarce or unavailable, the situation will be 

pathetic as mortality rate would be substantially higher, whether abortion is legalized 

or not.
122

 

To these set of participants, legalization of abortion on the basis of the right to 

choose within CEDAW, will further add to the already high rate of maternal death. 

Nigeria has the second highest maternal death rate in the whole world.
123

 Of all 

maternal deaths, 50% occurs as a result of criminal abortions.
124
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Because the Criminal laws of the country forbid abortion,
125

 women resorted to 

abortion in clandestine places
126

 leading to increase in abortion-related maternal 

morbidity and death.
127

 Abortion is also responsible for long term morbidity in 

women including infertility, chronic pelvic pain, recurrent and spontaneous abortion 

and ectopic pregnancies.
128

 

Women experiencing these complications require immediate treatment, and 

according to the description of the current health facilities in Nigeria,
129

 it is doubtful 

if such treatment can be given accordingly. These women might ease on, or suffer 

long term morbidity.
130

 

c. Morality of Abortion 

The participants in this study viewed that promiscuity
131

 will be rampant if abortion 

is legalized on the basis of the right to choose under CEDAW. Therefore, morality 

will be down the drain and the society will be in a shamble. This thus, serves as a 

value judgment indicating that legalizing abortion is bad. To these participants, all 

rational persons will hold this view.  
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All persons do not share the same religion, but all persons possess the same human 

nature and the same desire for justice. All persons belong to the human race and are 

endowed with the gift of reason, and are born with conscience, an inmate moral law 

that is God-given and natural; the basis for natural law.
132

 

The natural law is one of the oldest moral concepts in the history of civilization. 

Natural law is not invented or formulated by any man, but discovered as inherent in 

the structure reality, in the nature of things. The natural law is independent of 

opinion and not relative to culture. It encompasses individuals of all nations, race and 

religion and is the basis of international law, what the founding fathers call ―the law 

of nature and nature‘s God‖
133

 

It is the view of these participants that, legalizing abortion is a kind of action which 

the natural law prohibits
134

 because of its resultant effect of making the generality of 

the people to be promiscuous. To them, adultery and fornication will be the order of 

the day, and since there is a law to back the people up, abortion will be used to get 

rid of any resultant pregnancy, which in itself is harm to others (killing the fetuses), 

as well as harm to oneself (being promiscuous result in harm to one because of 

sexually transmitted diseases).
135
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d. Religion 

Religion is a strong social force, a psychological force that can influence the 

outcomes of individual human lives.
136

 For many people, religion and religious 

norms and values rank among the most significant influences in their lives and are 

the primary factor in the formulation of their conscience. By their nature, religious 

traditions impart values to their believers.
137

 It was not surprising therefore, to see 

some of the participants in this study being influenced by their religion. These set of 

participants will not agree that the right to choose within CEDAW extends to 

abortion, and will not support the use of the right to choose within CEDAW for the 

legalization of abortion in Nigeria on the grounds of their religious conviction. 

 

i. Christianity 

For two thousand years, from the beginning of the Roman Empire, the Christian 

tradition consistently and persistently defended the sanctity of life from conception 

until death.
138

 Historian John T. Noonan writes, 

 

As soon as the Christian community in the Roman Empire became 

vocal, (from the 2
nd

 century on)… they emphatically and unanimously 

proclaimed their complete rejection of abortion at any stage of 
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pregnancy. The grounds were that it was a horrendous evil which 

would seriously lead to hell.
139

 

 

The Catholic Church has always expressed complete disapproval of abortion, and 

considers it a grave evil. Christian writers from the 1
st
 Century author of the Didache 

to Pope John Paul in his Encyclical Evangelium Vitae (‗the gospel of life‘), have 

maintained that the Bible forbids abortion, just as it forbids murder.
140

   

The Bible maintains that God values all human life and that He wants all people to 

come to repentance to inherit eternal life.
141

 The Bible further explains that the entire 

life of a human from the beginning to its natural end is sacred, since it is God that 

determines the length of those days.
142

 

Although the Bible does not specifically define when life begins, it does give us 

enough information to formulate a solid biblical position. The Old Testament 

provides most of the information on God‘s view of life before birth, since it gives us 

the law. The law specifically addresses the issue of taking the life of a fetus in the 

book of Exodus;  

And if men struggle with the other and strike a woman with child, so 

that she has a miscarriage, yet there is no further injury, he shall 

surely be fined as the woman‘s husband may demand from him; and 
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he shall pay as the judges decide. But if there is any further injury, 

then you shall appoint as penalty life for life.
143

  

 
 

Therefore, the law tells us that a man who induces an abortion or miscarriage is to be 

punished, indicating that God values life before birth. Furthermore, the Bible tells us 

that, God is involved in our creation from the womb; ―Did not he who made me in 

the womb make him and same one fashion us in the womb?‖
144

 Another verse 

provides; ―Yet thou art He who didst bring me forth from the womb. Thou didst 

make me trust when upon my mother‘s breasts. Upon thee I was cast from birth; thou 

hast been my God from my mother‘s womb‖
145

 The Bible went further; 

From thou didst from my inwards parts; thou didst weave me in my 

mother‘s womb. I will give thanks to thee, for I am fearfully and 

wonderfully made. Wonderful are thy works, and my soul knows it 

well. My frame was not hidden from thee, when I was made in secret, 

and skilfully wrought in the depths of the earth. Thine eyes have seen 

my unformed substance; And in thy book they were all written, the 

days that were ordained for me, when as yet there was not one of 

them.
146

  

 
 

The participants who use the Christian religion as the basis for the opposition 

to the right to choose within CEDAW being used as an extension of abortion 

and also as a justification for the legalization of abortion in Nigeria, believe 

that fetuses are human beings because, life to them, begins from conception, 

from the womb.
147
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This being the case, they believe that aborting that fetus amounts to killing a 

human being, which equals to murder. To them, both abortion and murder is 

opposed to in the bible,
148

 and it was on that basis that they maintained their 

stand. 

ii. Islam 

Islam teaches that human life is sacred, because its origin is none other than God. A 

very high regard is given to the sanctity of life. The Quran states; ―Whosoever has 

spared the life of a soul, it is as if though he has spared the life of all people. 

Whosoever has killed a soul, it is as though he has murdered all mankind‖.
149

 

It is on this basis that, most Muslim scholars would say that a fetus in the womb is 

recognized and protected by Islam as human life.
150

 No wonder, the Holy Quran, the 

most important source of Islamic Jurisprudence explain the stages of creation of a 

human within the uterus.
151

 It can be said that, the Muslim participants (those who 

disagree based on Islam) in this study regarded the fetus in the womb of its mother as 

                                                                                                                                                                     
Doctor gives the Scientific fact on when Life Begins,‖ Pro-Life America (2005), 

http://www.prolife.com/life_begins.html (accessed July 2, 2012). 
148

Thou shall not kill. See, Exodus 20:13. The value of human life as something special, a gift from 

God, is found throughout the scripture. The commandment, ‗thou shall not kill‘ carries with it the 

corollary responsibility to save and honour life. However, modern western culture has sanctified a 

form of infanticide. Abortion is internal infanticide: the murder of a child at the most vulnerable time 

of life. James R. White, ―An Eye for an Eye? Exodus and Abortion,‖ Christian Research Institute 

(2009). http://www.equip.org/articles/an-eye-for-an-eye-exodus-and-abortion/ (accessed July 2, 2012). 

This article first appeared in the viewpoint column of the Christian Research Journal 27, No.1 (2004), 

http://www.equip.org  (accessed July 2, 2012).  
149

Quran 5:32. God directly affirms and declares human life as sacred. Dr Farooq Hassan, ―The 

Sanctity of Life; Faith as the Underpinning of the Family,‖ Synopsis of address given at First Family 

Values Congress on 2
nd

 and 3
rd

 June 2010 at Baden Powell House, 65-67 Queen‘s Gate, South 

Kensington, London., http://www.greaterdemocracy.org/wp-content/uploads/2010/06/The-Sanctity-

of-Life-and-basis-of-Family.pdf (accessed July 2, 2012). 
150

Islamic Teachings on Abortion (2007) studymode.com. http://www.studymode.com/essay/lslamic-

Teachings-Abortion-118221.html  (accessed July 2, 2012). 
151

We created man of an extraction of clay, then we set him a drop in a safe lodging, then we created 

of the drop a clot, then we created of the clot, a tissue, then we created of the tissue bones, then we 

covered the bones in flesh: thereafter we produced it another creature. So blessed be to God, the best 

of creatures. Quran 23:12-14.  

http://www.prolife.com/life_begins.html
http://www.equip.org/articles/an-eye-for-an-eye-exodus-and-abortion/
http://www.equip.org/
http://www.greaterdemocracy.org/wp-content/uploads/2010/06/The-Sanctity-of-Life-and-basis-of-Family.pdf
http://www.greaterdemocracy.org/wp-content/uploads/2010/06/The-Sanctity-of-Life-and-basis-of-Family.pdf
http://www.studymode.com/essay/lslamic-Teachings-Abortion-118221.html
http://www.studymode.com/essay/lslamic-Teachings-Abortion-118221.html


191 
 

a human being. This explains why the participants do not agree that, the right to 

choose under CEDAW extends to abortion. They also do not support the idea of 

using the right to choose under CEDAW as the basis for the legalization of abortion 

in Nigeria. 

 

Aside from the fact that, the fetus is considered as human, the participants (those 

who disagree based on Islam) viewed abortion as the killing of children, which the 

Holy Quran has spoken vehemently against.
152

 Allah has stated in His Holy Quran; 

O Prophet: when believing women come to you give you their pledge 

not to associate anybody with God in worship, that they shall not 

steal, that they shall not commit adultery, that they shall not kill their 

children, that they shall not ulter slander, intentionally forge 

falsehood, and they shall not disobey you in any just cause: then 

accept their pledge and pray for their forgiveness, for Allah is oft-

forgiving Most merciful.
153

 

 
 

Thus, to the participants in this study (those who disagree based on Islam), 

abortion which is seen as a method of birth control and the killing of children is 

not supported as an extension of the right to choose under CEDAW, and should 

not be used as the basis for the legalization of abortion in Nigeria. The reason 

for maintaining this stand by the participants cannot be divorced from the fact 

that, in Nigeria, acts and actions of Muslims are predominantly guided by the 

Maliki School of Islamic Jurisprudence.
154
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e. Culture 

The participants in this study, who based their stand on culture, are the Yorubas.
155

 

To them, women have no right to choose (decide). Hence, the right to choose, being 

non-existence cannot justify the legalization of abortion in Nigeria.  

Basically, under the Yoruba culture, women are supposed to be subordinate to their 

husbands. No reasonable woman will take a unilateral decision without seeking the 

consent of her husband. This underlies, why she has no right to choose to decide the 

number and spacing of her children. Traditionalists believe that a woman is a man‘s 

property. In most Yoruba culture, a wife is regarded as ‗eru‘ (slave). To be an ‗eru‘ 

implies subordination of the woman to the man. It presupposes that a wife is a 

property to be owned and used as the owner wishes.
156

  

Under the Nigerian customary law, women are regarded as near property or chattel 

of her husband. The husband owns everything. Women are often, if not always 

reduced to the status of property- less dependents who always have to submit to the 
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will of their husbands in order to survive.
157

 From time immemorial, Nigerian society 

has been a patriarchy society. Patriarchy denies women access to and control over 

decision making.
158

 Hence, decision as the number and spacing of children should be 

left to the husband, or at best, both of them. 
159

  

This stand of culture on the right to choose of women has negated it being used as 

the basis for the legalization of abortion in Nigeria. This being the case, the 

participants (those who use culture as their basis) still went ahead to express their 

views on the legalization of abortion in Nigeria which to them, does not accord with 

the Yoruba culture. This is because, human personhood for the Yoruba begins at pre-

conception and the act of abortion is ethically condemnable in Yoruba ethics.
160

 

Arguably, the Yoruba from all indications will want to say that life begins from pre-

conception, and that the fetus is a potential human being.
161

 The Yoruba will not 

want to consider abortion as a right because of their attitude towards child bearing, 

marriage, care and love for children, as well as their attitude towards the pregnant 

woman at the various stages of pregnancy.
162

 

They believe that children are the survival of the race and family. This explains the 

reason why, under the Yoruba culture, no child is unwanted or unplanned. Even 
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children born out of wedlock had no negative stigma attached to them. A new child 

is always welcome. The death of a fetus however, is viewed as a bad sign and 

calamity. The Yoruba strongly believe that one does not know the child that will take 

care of the parents at old age, so discrimination against any child even those unborn 

is always discouraged.
163

 This shows that, children are like social security in the 

Yoruba culture.
164

 

Culturally, therefore, abortion cannot be legalized in Nigeria on the basis of the right 

to choose for women because, women don‘t have such a right, and more importantly 

because it is a taboo.
165

  

f. Murder 

Under the common law, murder was usually viewed as the unlawful killing of human 

being with malice aforethought.
166

 Hence, when a child dies in circumstance of an 

act done or omitted to be done by any person before or during its birth, the person 

who did or omitted to do such act is deemed to have killed him.
167

 

It is on this basis that, some of the participants in this study viewed that; the right to 

choose within CEDAW does not extend to abortion, and at the same time cannot 

justify the legalization of abortion in Nigeria. 
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To these participants, murder is murder no matter how it is being carried out. It is 

murder whether you kill a 10 year old, a 65 year old and even a baby in the womb, 

and it does not matter how you kill. It is again murder if you kill with a bow and 

arrow, a gun, or even causing the abortion of a baby in the womb. They therefore 

linked abortion with boko haram.
168

 They felt that, the killings done by the boko 

haram sect in Nigeria is the same as the killings done by abortionists, and felt that, 

under no circumstances should the government give anybody the license to kill. 
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Boko Haram was founded by Mohammed Yusuf in the city of Maiduguri in 2002 and converted 

into salafisttakfriri jihadist group in 2009. According to their religious philosophy, they abhor western 

education and working in civil service. The sect propagated that the interaction with western world is 

haram and oppose Christians. Boko Haram is trying to impose Shariah law in Northern Nigeria. After 

the killing of Mohammed Yusuf, Boko Haram carried out its first terror attack in Borno in 2010 which 

resulted in the killing of four civilians. In 2012, Abubakar Shehu took control of the group and under 

his leadership, group‘s terror cell killed more than 900 innocent people. Boko haram is considered a 

terrorist sect in Nigeria. Boko Haram is responsible for the many bombings of Churches in the past 

two years. Just two months after targeting the UN office in Abuja, the sect launched series of attacks 

in Northern Nigeria Military Hesd Quarter and in Maiduguri. Musa Khan Jalazai, ―Boko Haram and 

Sectarian Terrorism in Nigeria,‖ Daily Outlook Afghanistan June 18, 2012, 

http://outlookafghanistan.net/topics.php?post_id=4631 (accessed July 7, 2012). Horrific violence is 

being perpetrated by this militant sect. Tokunbo Adedoja, ―25 US Scholars move to stop Boko Haram 

Designation,‖ This Day Live May 25, 2012. http://www.thisdaylive.com/articles/24-us-scholars-move-

to-stop-boko-haram-s-designation/116556/ (accessed July 7, 2012). 

http://outlookafghanistan.net/topics.php?post_id=4631
http://www.thisdaylive.com/articles/24-us-scholars-move-to-stop-boko-haram-s-designation/116556/
http://www.thisdaylive.com/articles/24-us-scholars-move-to-stop-boko-haram-s-designation/116556/


196 
 

Table 5.8 

Subthemes of Extension and Justification  

 

Extension 1 13 14                 

Right 1 13 14                 

Not Extension 2 3 4 5 6 7 8 9 10 11 12 15 16 17 18 19 20 21  

Complications 2 7 8 9 10 11 12             

Morality 20 21                  

Religion 6 10 12 16                

Culture 20 21 2 4 6               

Murder 20 21                  

Basis for 

Legalization 

13 14                  

Not Basis for 

Legalization 

1 2 3 4 5 6 7 8 9 10 11 12 15 16 17 18 19 20 21 

Facilities 1 3                  

Morality 2 4 6 20 21               

Religion 6 16                  

Culture 20 21                  

Extinction of 

World 

4 5                  

Taboo 20 21                  

                    

 

 

Focus Group Sessions 

Not Extension FGS 1 FGS 2 

Not Basis For Legalization FGS 1 FGS 2 

God‘s Injunction FGS 1 FGS 2 

 Source: Field Work 2012 

 Numbering in the table represents the key informants (KI) 
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This table reveals that some of the participants believed that the right to choose under 

CEDAW is an extension of abortion on the basis that it is a woman‘s right. These set 

of people supports the right to choose being used as the basis for which abortion is to 

be legalized in Nigeria.  

However, majority of the participants do not agree that the right to choose under 

CEDAW is an extension of abortion because of issues like, complications, morality, 

religion, culture and crime. This being the case, these set of participants do not agree 

that the right to choose under CEDAW should be the basis for which abortion is to 

be legalized in Nigeria. The reasons given for their stand include, lack of medical 

facilities in Nigerian hospitals, morality, religion, culture, world extinction as well as 

taboo. 

The numberings within the tables represents the key informants that identified with 

the subthemes as stated. The emerging subthemes in the focus group session replicate 

those of the key informants. Thus, while both group discussions hold strongly on 

God‘s injunctions on abortion, both groups do not subscribe to the right to choose 

under CEDAW being an extension of abortion and also should not be the basis for 

which abortion is to be legalized in Nigeria.  

The holistic interpretation that can be given to the views as expressed by majority of 

the participants is that, since the right to choose under CEDAW cannot be extended 

to the right to abort, and therefore cannot justify legalization for abortion in Nigeria, 

then the right to life should be accorded to the unborn via the right to choose to 

reproduce.   
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5.4 Conclusion  

The right to choose under CEDAW does not only mean the right to choose to 

reproduce, but also does not support the right to choose to abort because, the right to 

life for the unborn child is paramount. Hence, this study has supported the law that 

criminalizes abortion instead of the law that legalizes it for many reasons: 

 

 

5.4.1 Conceptual Aspects 

The Constitution of the Federal Republic of Nigeria by its provisions have given due 

recognition to the dignity and sanctity of the human person. Consequently, the State 

shall protect, preserve and promote the Nigerian cultures which enhanced the dignity 

of human persons. Furthermore, all laws in operation in the country must conform to 

the provision of the Constitution. This means that, the Criminal laws of the countries 

must conform to the spirit and letters of the Constitution by prohibiting all conducts 

that are against the dignity and sanctity of human persons. One of such conducts is 

abortion. 

Consequently, the right to choose under CEDAW cannot be looked up to as 

representing the right to abort. The right to choose as comprised under CEDAW 

should respect the dignity and sanctity of human person by encouraging the right to 

choose to reproduce, and by extension, right to life for the unborn.  

According to the Worldwide Medical Code and Medical Ethics, by the Hippocratic 

Oath, the physicians should not take with impunity legally or illegally, the lives of 

the defenceless ones: the fetus and the unborn child. This further shows that abortion 

should be criminalized. 
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5.4.2 Practical Aspects 

Law that criminalizes abortion is a welcome development when looked at from the 

angle of religion, tradition, culture as well as the understanding background of the 

society. Nigerians generally, based on their orientation will want to see the right to 

life being accorded to the unborn children. This can be made possible through the 

right to choose to reproduce granted under CEDAW. This will further buttress the 

African content and context within which Nigeria finds herself. 

This chapter has dealt with the result of findings of the field work. The result of the 

findings tallied with the initial preposition for this study suggesting that the right to 

life be accorded to the unborn child. This will be made possible if the right to choose 

under CEDAW is viewed as the right to reproduce, instead of the right to abort. 
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CHAPTER SIX 

CONCLUSION AND RECOMMENDATIONS 

 

6.1 Conclusion 

This work started with the urge of the researcher to know the rationale behind the 

constant agitation for the legalization of abortion in Nigeria on the basis of the right 

to choose under CEDAW. The researcher was quite particular about the high rate of 

maternal mortality and morbidity as a result of abortion in Nigeria, and was very 

optimistic that, an international human rights instrument, like CEDAW cannot be 

used to perpetrate such act like abortion. 

Despite the fact that the researcher was aware of the general notion about the right to 

choose under CEDAW being taken to mean abortion, the researcher was never 

deterred in finding a gap, which most researchers never avert their minds to, and that 

is suggesting to the world, that the right to choose under CEDAW can never stand 

for abortion, rather it stands for reproduction. To accomplish this aim, a socio-legal 

research went underway wherein, both conceptual and empirical analyses were 

employed. The researcher therefore, set out on a mission of fact finding by asking 

definite research questions and setting out precise objectives. 

The conceptual analysis of the study set out to use the law to justify the claims by the 

researcher that the right to choose under CEDAW represents the right to reproduce 

instead of the right to abort. This confirms the criminalization of abortion except 

done to save the life of the mother. 
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Consequently, it was revealed that, all international human rights instruments 

including CEDAW was established on the basis of natural law, which recognizes the 

dignity, sanctity and worth of human persons, from which the right to life is thereby 

granted to everyone including the unborn child. This answer has negated the need to 

legalize abortion in Nigeria on the basis of the right to choose under CEDAW, an 

international human rights instrument. Here, the first research question was answered 

leading to the realization of the first objective of the study. 

Using the Constitution of the Federal Republic of Nigeria as the basis, it was 

revealed that, the cultures of Nigeria which enhances the dignity and sanctity of 

human persons will be promoted by the country. Therefore, if the right to choose 

under CEDAW is interpreted to mean the right to abort, CEDAW cannot be 

implemented in Nigeria, because by that interpretation, the dignity of human person 

is subsumed. Here, the application of CEDAW within the ambit of the Constitution 

of Nigeria was examined, leading to the realization of the second objective of the 

study. 

The combined effect of all the rules of interpretation of treaties pointed out to just 

one conclusion, that giving the words the right to choose under CEDAW their 

ordinary, contextual as well as object and purposeful meaning, abortion right was 

never contemplated by the parties to the CEDAW agreement. This is more so, when 

interpreting those words in good faith. Thus, the right to choose under CEDAW 

represents the right to choose to reproduce, thereby according the right to life for the 

unborn. Here, an alternative interpretation has been suggested for the right to choose 

under CEDAW, and consequently, the third objective was realized. 
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The relationship between criminal law and abortion was examined and it was 

realized that, the criminalization of abortion in Nigeria has its basis in the 

Constitution of the Federal Republic of Nigeria which has provided for the dignity 

and sanctity of human persons. It was revealed that, the Criminal laws of the country 

must abide by the Constitution. Thus, the Criminal laws must as a matter of necessity 

criminalize abortion in order to uphold the dignity and sanctity of human persons. By 

so doing, the right to life for the unborn is being guaranteed by the Criminal laws of 

the country. The realization of the fourth objective was thus, accomplished. 

Having realized the four objectives above, the researcher still went ahead to conduct 

a field work to support the conceptual analysis. Hence, a case study was carried out 

to analyse the views of certain social actors on the right to choose under CEDAW 

being used as the basis for which abortion is to be legalized in Nigeria. The findings 

of the study supported the conceptual analysis, by showcasing how the right to 

choose under CEDAW is understood and interpreted in Nigeria taking into account 

the constitutionality of it, the cultural and religious background of the people of 

Nigeria. This led to the realization of the fifth objective. 

Having realized the fifth objective above, the researcher went ahead to make some 

recommendations based on the overall findings of this research. These 

recommendations were dealt with in the next caption. By so doing, the sixth 

objective of this research was achieved. In the course of this study, it was founded 

out that, both conceptually and empirically, the right to choose under CEDAW is not 

synonymous with abortion rights. 

In sum, a fact finding mission on the analysis of the right to choose in relation to 

abortion in Nigeria, using CEDAW as a case study, is hereby completed with a solid 
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proof asserting that the Convention on the Elimination of all forms of Discrimination 

Against Women (CEDAW) can be used to perpetrate the recognition of the right to 

life for the unborn in Nigeria by its provision of the right to choose for women.  

It has been imagined by the researcher that law might not be the only solution to the 

problems discussed in this research hence; recommendations which covers both legal 

and social solutions were proposed based on the findings of this research.  

 

6.2 Recommendations 

 

6.2.1 Legal Recommendations 

a. Continued Criminalization of Abortion 

The Constitution of the Federal Republic of Nigeria as the grundnorm is the leading 

agent in the continued criminalization of abortion by its recognition of sanctity and 

dignity of human persons.
169

 Hence the Criminal laws of the country must as a matter 

of compliance follow the dictates of the Constitution.   

Nigeria is one of the few countries in the world with restrictive abortion laws.
170

 

Termination of pregnancy is highly restricted under both the Penal Code (applicable 

in the North) and Criminal Code (applicable in the South) and carries heavy jail term 

of up to 14/years for the provider and 7/years for the woman, unless it is performed 

to save the life of the woman.
171
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Chapter 2 of the Constitution of the Federal Republic of Nigeria. Also, sections 33 and 34 of the 

Nigerian Constitution. 
170

A recent study (2007) by Allan Guttmacher Institute (AGI) categorized abortion laws around the 

world and came out with the conclusion that, 25% of the world population live in countries where 

abortion is restricted, and 61% of the world population live in countries where abortion is allowed.  
171

Secs 232,235 Penal Code and secs 228, 229 and 230 Criminal Code. 
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The continued criminalization of abortion will further uphold the sanctity and dignity 

of the life of the most vulnerable-- the unborn child. In addition, it will also serve to 

assist the Nigerian government in the formulation and implementation of 

reproductive right policies as it relates to abortion. 

Subsequent laws and policies in the area of reproductive rights in Nigeria will have 

to take a queue from the provisions of the Constitution, and by extension, the 

Criminal Laws. The continued criminalization of abortion in Nigeria is therefore, the 

first step in the proper interpretation and understanding of the right to choose 

provision within CEDAW. 

 

b. Complete Abrogation of Recommendation 24 of CEDAW Committee 

The Committee on the Elimination of Discrimination against Women was 

established to monitor state parties‘ compliance with the obligations under the 

convention. It also gives general recommendations on issues affecting women that 

deserve more attention by state parties.
172

  Furthermore, General Recommendations 

of CEDAW Committees are interpretations of an accord to assist state parties in 

implementing their obligations.
173

 

However, contrary to its supposed duty and contrary to the provisions of Articles 12 

and 16 of CEDAW itself, Recommendation 24 of CEDAW Committee has included 
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―CEDAW and the Reporting Process to the Committee on the Elimination of Discrimination 

against Women: A Guide for UNICEF field Staff,‖ (2009): 7http://www.crin.org/docs/CEDAW.pdf 

(accessed April 16, 2012). 
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Hanna Beate Schopp-Schilling, ―The Role of the Convention on the Elimination of all forms of 

Discrimination against Women and its Monitoring Procedures for Achieving Gender Equality in 

Political Representation,‖ being a paper presented at the International Institute of Democracy and 

Electoral Assistance (IDEA)/CEE Network for Gender Issues Conference, Budapeat, Hungary, 

October 22-23 (2004): 3, http://www.quotaproject.org/CS/CS_Cedawbudapest04BSS.pdf (accessed 

January 31, 2013).  
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abortion, because by its wordings, state parties should not criminalize any medical 

procedure needed by only women. The only medical procedure needed by women as 

far as reproductive right is concerned is abortion.
174

  

This interpretation by Recommendation 24 of CEDAW Committee is misleading. It 

is the main reason why abortion interpretation is given to the right to choose under 

CEDAW, because going by the wordings of Articles 12 and 16 of CEDAW, abortion 

was never mentioned. It is based on this fact that, it is here recommended that, 

Recommendation 24 of CEDAW Committee be abrogated with immediate effect in 

order for CEDAW to propagate its real message of the right to choose to reproduce 

for women. This in the main will improve on the substance to be given to the 

interpretation of the right to choose under CEDAW as far as Nigeria is concerned. 

The abrogation of Recommendation 24 will further enhance the right to life of the 

unborn. 

Since the Convention on the Elimination of all Discrimination against Women 

(CEDAW) is a creation of the United Nations,
175

 the only way to abrogate the 

CEDAW recommendation 24 is a declaration by the United Nations specifying that 

the language, ‗reproductive rights‘ under CEDAW exclude abortion.
176

 By this single 

act, the CEDAW recommendation 24 becomes irrelevant. 
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Abortion continued to be the most commonly privately funded medical procedure. Emily Jackson, 

Regulating Reproduction: Law, Technology and Autonomy (Oxford: Hart, 2001), 85. 
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United Nations General Assembly adopted the Convention on the Elimination of all forms of 

Discrimination against Women, (CEDAW) on the 18
th 

December 1979.  
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Susan Yoshihara, ―Lost in Translation: Failure of the International Reproductive Right Norm,‖ Ave 

Maria Law Review 11, no. 2 (2013): 406. 
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c. Immediate Domestication and Implementation of CEDAW 

According to the views expressed by the participants in this study, it does look 

extremely important for the Nigeria Government to look into the possibilities of 

urgently domesticating and implementing CEDAW on the grounds of health. The 

participants had expressed the view that the right to choose under CEDAW meant the 

right to reproduce, and not the right to abort. 

Affording women in Nigeria the advantages of the right to choose to reproduce under 

CEDAW meant deciding freely and responsibly on the number and spacing of their 

children. This amounts to health for the women and consequently, health for the 

children. Once women are healthy, they will produce healthy children, which also 

presuppose that the right to life be accorded to the unborn children in Nigeria. 

Nigeria is currently being operated on a National Health Policy with a central goal to 

bring about the most comprehensive health care system, based on Primary Health 

Care
177

 that is promotive, protective, preventive, relative and rehabilitative, to every 

citizen of the country within the available resources so that every individual and 

communities are assured of productivity, social well-being and enjoyment of 

living.
178
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Primary Health Care as defined by the World Health Organisation in 1978 as, essential health care 

based on practical, scientifically sound and socially acceptable method and technology, universally 

accessible to all in the community through their full participation at an affordable cost, and geared 

towards self-reliance and self-determination. World Health Organization, Alma-Ata Declaration of 

1978, adopted by the International Conference on Primary Health Care, jointly sponsored by WHO 

and UNICEF, 1978, Principle VII. http://www.rightohealthcare.org/Docs/DocumentsC.htm (accessed 

Jun 10, 2012); Menizibeya Welcome Osain, ―The Nigerian Health Care System: Need for Integrating 

Adequate Medical Intelligence and Surveillance Systems,‖ Journal of Pharmacy and BioAllied 

Sciences 3, no. 4 (2011) http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3249694/ (accessed January 
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Policy and Globalization (2014).  
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Health, in the Constitution of the Federal Republic of Nigeria 1999, can be found 

under the Concurrent Legislative List. The implication of this is that, the three tiers 

of Nigerian Government are vested with the responsibilities to promote and ensure 

health for all Nigerians. Accordingly, the federal, state and local governments of 

Nigeria shall support, in a coordinated manner, a 3-tier system of health care. 

Primary health care is to be provided by all the local governments, secondary health 

care is the responsibility of all the state governments, while tertiary health care 

becomes the sole burden of the federal government.
179

 

Within the eight (8) important elements of Primary Health Care lies the identification 

and control or prevention of health challenges. Also, within these elements is, 

maternal and child care, including family planning. With these two issues forming an 

essential part of the Constitution of the Federal Republic of Nigeria 1999, 

reproductive right of Nigerian women can be said to be guaranteed under the 

Constitution. 

Hence, by domesticating and implementing CEDAW on the grounds of health, the 

Nigerian Government will also be helping in ascribing to the right to choose under 

CEDAW, the right to reproduce interpretation, and consequently the right to life for 

the unborn child. This will show that CEDAW will be operating within the ambit of 

the Nigerian Constitution where paramount importance is given to the dignity of all 

human persons. 
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6.2.2 Social Recommendations 

a. Guidance and Counselling Units in Hospitals 

Orji Kalu, a former governor of Imo State, Eastern Nigeria, once said that women 

resort to abortion, not because they were exercising free choice, but because they felt 

they had no choice.
180

 This being the case, the key informant 1 (KI1) of this research, 

who happens to be a medical practitioner narrated his experience and came to 

suggest that Nigerian hospitals are in dire need of a guidance and counselling unit 

where women will be handled by professional counsellors telling them about the 

dangers associated with abortion. With this done, women will feel that they have a 

choice to keep their babies safe and alive. 

According to KI1, most of his patients, mostly teenage girls came to him in a 

confused state of mind, believing that abortion was the best solution for them. Most, 

if not all, are still in school and they are scared of what the society will say about 

them, especially their parents. He found out that his patients needed somebody to talk 

to, somebody to share their feelings with. KI1 engages in a heart-to-heart talk with 

his patients telling them about life as well as appealing to their conscience. With a 

great sign of happiness and relieve, KI1 informed me that, all his patients left his 

hospital feeling relieved and determined to face the situation. Based on this fact, it is 

hereby recommended that, Nigerian hospitals should be equipped with guidance and 

counselling unit, where women seeking to abort their babies can first be attended to. 

Counselling is the service offered to an individual who is undergoing a problem and 

needs professional help to overcome it. The problem keep him/her disturbed, high 
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 Orji Kalu, ―Legalization of Abortion? No Way,‖ 

http://www.sunnewsonline.com/webpages/colomnists/kalu/kalu/20-june-html (accessed March 22, 

2011). 
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strung and under tension and unless solved, his development is hampered or stunted. 

Counselling involves two individuals, one seeking help and the other a professionally 

trained person who will help in solving the problem, to orient and direct him/her 

towards a goal.
181

 

Guidance and counselling unit within a hospital can help prevent millions of 

teenagers from wanting to procure an abortion. Guidance and counselling unit in a 

hospital environment can help influence behaviour of women towards having an 

abortion.
182

 It will perform the function of letting the women know that they can 

confront the situation in which they find themselves.
183

 Consequently, abortion will 

never occur to them as an option. 

b. Sex Education in Schools and Homes 

Much of the problems associated with women‘s health in Nigeria begin at the time of 

adolescence, leading to adverse consequences and miseries in later life. Nigerian 

adolescence are increasingly becoming sexually active and due to lack of adequate 

information, they are at risk of unwanted pregnancy and criminal abortion.
184

 Of all 
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The term ‗guidance and counselling‘ can be defined as an interaction process co-joining the 

counselee, who is vulnerable and needs assistance and the counsellor who is trained and educated to 

give his assistance, the goal of to deal more effectively with himself and the reality of his 

environment. See, Jack O. Ajowi and Enose M.W. Simatwa, ―The Role of Guidance and Counselling 

in Promoting Student Discipline in Secondary Schools in Kenya: A Case Study of Kisumu District,‖ 

Educational Research and Reviews 5, no. 5 (2010): 263.  
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 It has been revealed that training clinicians in psychological behaviour change techniques such as 

if-then planning can be effective in influencing contraceptive consultation patterns among teenage 

women. Family planning clinicians were trained to provide one-to-one behaviour change counselling 

to deprive teenage women. Jilly Martin, Pauline Slade, Paschal Sheeran, Allison Wright and Tracy 

Dibble, ―If-Then‘ Planning in One-To-One Behaviour Change Counselling is Effective in Promoting 

Contraceptive Adherence in Teenagers,‖ Journal of Family Planning and Reproductive Health Care 

37, (2011): 85-88. www.ncbi.nlm.nih.gov/pubmed/21454260 (accessed December 18, 2012).  
183

 Guidance plays a vital role in preventing social and emotional problems among secondary school 

students. Joshua A. M. and Esuong A. E, ―Attitude of Secondary School Students Towards Guidance 

and Counselling Services in Cross-River State,‖ Edo Journal of Counselling 3, no. 1 (2010): 87-88. 

The UNESCO module on guidance and counselling (2000a) posited that guidance is a programme of 

services to individual based on their needs and the influence of environmental factors.   
184

Unsafe abortions are often the result of unwanted pregnancies. This trend is profoundly 

demonstrated among adolescents. In Nigeria, up to 80% of patients with abortion-related 

complications are adolescents. Dr E D Nakpodia, ―The Relevance of Sex Education in Secondary 
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maternal deaths, 50% occurs as a result of criminal abortions, particularly in teenage 

and young women.
185

 

In order to ensure that youth are equipped with the information, motivation or 

personal insight and skills to protect their sexual and reproductive health, it is 

imperative that schools, in cooperation with parents, the community, counsellors in 

schools and also healthcare professionals, play a major role in sexual health 

education and promotion.
186

  

The most important prevention of unwanted pregnancy is to educate oneself about 

unwanted pregnancy and be able to device methods of preventing the occurrence. In 

order to help prevent girls from becoming pregnant, introduction and teaching of sex 

education in school by teachers, health educators or health workers and at homes by 

parents, is very important.
187

Study has revealed the need for increased roles of 

parents and teachers in early sexuality education of adolescent girls. This can be 

done by increasing capacity of parents to discuss sexuality issues with their 

children.
188
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Early sex education by teachers in schools and parents at home can help prevent 

Nigerian adolescents from unwanted pregnancies, and consequently, prevent them 

from seeking abortion clandestinely. 

c.       Massive campaign against Abortion by Nigerian Government 

Haemorrhage, sepsis, toxaemia and complications from abortion account for 62% of 

maternal deaths in Nigeria.
189

 On the other hand, Nigeria alone accounts for nearly 

25% of the total malaria burden within Africa.
190

 Malaria is endemic in this country 

with year-round transmission and as much as 90% of population is at risk of malaria. 

In Nigeria, malaria accounts for approximately 60% of outpatient visits, 30% of all 

hospitalization and up to 11% of all maternal mortality, 25% of all infant mortality 

and 30 % of under-five mortality.
191

  

In the last two years, Nigeria has made dramatic progress in the scale-up for impact 

(SUFI) of malaria prevention and control activities. In 2009, the Nigeria Ministry of 

Health, committed to an ambitious goal of reducing the national malaria burden by 
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50% by using a combination of proven malaria control and prevention strategies: 

increasing the availability and appropriate use of accurate diagnostic technologies, 

improving the quality of malaria case management with ACTs (Artemisnin-based 

Combination Therapy), distributing long-lasting insecticide-treated bed nets and 

providing consistent delivery of intermittent preventive treatment to pregnant 

women.
192

 The current malaria control effort in Nigeria will be the largest public 

health intervention ever to be launched by a country against a single disease.
193

 

If such an effort can be taken by the Nigerian government against malaria, which is 

as deadly as abortion, then nothing stops the federal ministry of health in Nigeria to 

launch the same massive campaign against abortion. This action by the government 

will discourage women from making abortion a choice. 

In the same vein, it has been suggested by key informant 20 (KI20) of this research 

that, Nigerian government should intensify its effort in fighting against abortion the 

same way it is fighting against ‗boko haram‘,
194

 because murder is murder. Such an 
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effort will discourage most people from perpetrating the act of abortion, since the 

government has led the campaign against it. 

d. Religious Role 

One of the ways to prevent girls from unwanted pregnancy that will necessitate an 

abortion is to encourage them to follow their own religious precepts, which usually 

promote strict sexual guidelines. Whilst Christianity only accepts sex within 

monogamous marriage,
195

 Islam accepts polygamy, but again only endorses sex 

within marriage.
196

 Traditional religion in Africa appears to propagate polygamous 

marriage, but with varying taboos regarding extra-marital sex.
197

 What this 

emphasises is that underlying traditional, cultural and religious values continue to be 

the foundation upon which behaviour is based.
198

 

Hence, in an attempt to ensure that the right to choose under CEDAW is not 

synonymous to abortion right, women should be well grounded in their respective 

religious belief.  
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