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ABSTRAK

Kajian ini adalah berkaitan dengan Perlembagaanakistan Bilangan 53/PUU-
VI1/2008 mengikut Semakan Kehakiman artikel 74 Urgdaimdang Perseroan Terbatas
Nombor 40/2007. Penghakiman tersebut secara raamisdh mengukuhkan bahawa
peruntukan undang-undang mandatori TanggungjawamlSKorporat (CSR) adalah
selaras dengan perlembagaan Indonesia. Oleh muntp&an undang-undang mandatori
CSR masih menjadi sebahagian daripada Undang-Unidarggroan Terbatas Nombor
Nombor 40 /2007Penghakiman tersebut telah diluluskan pada 20@®itetengambil
masa yang agak lama untuk direalisasikan disebalikamenterian Keadilan dan Hak
Asasi Manusia telah meluluskan Regulasi Nombor QiI7ZZ2kepada Tanggungjawab
Sosial dan Alam Sekitar. Regulasi ini hanya dilakéan selepas 4 (empat) tahun ianya
diluluskan. Dalam tempoh tersebut terdapat perdebgato dan kontra dalam kalangan
persatuan perniagaan, kerajaan, ahli akademik damulhan Bukan Kerajaan
berasaskan CSR berkaitan dengan enakmen perunioang-undang mandatori CSR.
Kajian ini memeriksa dan menganalisis beberapaiiama seperti rasional falsafah di
sebalik Enakmen undang-undang mandatori, tahap at@mdCSR yang digunakan
sebagai garis panduan oleh syarikat pada masad&mifungsinya, serta liabiliti dan
bidang kuasa badan pengawasan mandatori CSR dida@do Kajian ini menggunakan
kaedah penyelidikan kualitatif di mana analisis deargan digunakan sebagai unit
analisis. Beberapa data seperti artikel jurnal,upuRang Undang-Undang, dan fail
peraturan yang berkaitan dikumpulkan. Selain itepdrapa data lapangan turut
dikumpul melalui temubual yang diperolehi daripddm puluh orang sumber utama
CSR yang terdiri daripada ahli akademik, PertubuBiakan Kerajaan berasaskan CSR,
pegawai kerajaan, syarikat dan wakil-wakil persatparniagaan. Hasil kajian adalah
seperti berikut: Kerajaan Indonesia perlu menguknhgengawalaturan terhadap CSR
dengan meluluskan Akta berkenaan CSR. Penubuhaanbpemantauan CSR juga
perlu, manakala peraturan mandatori CSR, pengawalgt dan garis panduan juga
perlu dikanunkan dan diluluskan oleh pihak keraja8elain itu, Buku Panduan
berkaitan CSR Mandatori bagi Indonesia disyor afjiuskan oleh pihak kerajaan
Sehubungan dengan itu, kajian ini menyediakan bglehasil dapatan kajian bagi
menyebarkan maklumat yang komprehensif mengenaikrima undang-undang
mandatori CSR. Selanjutnya, kajian ini mencadangkawaian mandatori CSR yang
sesuai dengan konteks Indonesia dan fungsi perajurysng lebih baik, liabiliti dan
bidang kuasa badan pengawasan mandatori CSR dnda@do Kajian ini diharapkan
dapat memberi manfaat kepada pengukuhan peruntukdang-undang CSR dan
pelaksanaannya bagi penderafan rangka kerja manda8R yang lebih baik di
Indonesia.

Kata Kunci : Tanggungjawab Sosial Korporat, Undang-Undang CSR, CSR Mandatori,
Polis CSR.



ABSTRACT

This research is related to Constitutional Courtdit®@ Number 53/PUU-VI/2008 on
Judicial Review of Article 74 of Company Liabilikct Number 40/2007. The verdict
officially and legally stipulates that mandatory E#gal provision be made consistent
with the Indonesian constitution. Therefore, thendsory CSR legal provision is still
part of Act Number 40/2007 of Limited Company Li#gi The verdict was passed in
2008 but its realization was delayed since the $fiiyifor Justice and Human Rights
passed Regulation Number 47/2012 on Social andr@mwviental Responsibility. This
regulation is only executed four years after thgulation was released. During that
period there was pro and contra debates amongédsssassociations, the government,
CSR academics, and CSR based NGOs on the enacthenandatory CSR legal
provision. This research examines and analyzesfdhewing key issues: (1) the
philosopical rationale behind the enactment of matony legal provision, (2) the
mandatory CSR standard of guidelines currently usgdcorporations, and (3) the
functions, liabilities and jurisdiction of the maatdry CSR surveillance body in
Indonesia. Using a qualitative approach, this stagplies a content analysis as an
analysis tool. Relevant data from journal articledevant books, Bill, and rules and
regulations were collected. Additionally, some dieflata were collected from the
interviews with thirty key CSR resource persons.esgh respondents consisted of
academics, CSR-based NGOs, government officialgpocations, and business
association representatives. The findings are Bow; the government of Indonesia
should strengthen regulation on CSR by passing @noA CSR, the establishment of
CSR surveillance body is necessary, mandatory QE#3,rregulations, and guidelines
are also important to be codified and passed byGinernment and Indonesia Manual
on Mandatory CSR is encouraged to be passed b&dvernment. Accordingly, this
research significantly provides some recommendst@mna comprehensive information
dissemination of the enactment of mandatory CSRBIsti suggests a proper mandatory
CSR standard be outlined to suit the Indonesiategbmand complexity, and that better
management functions, liabilities, and jurisdiciasf the mandatory CSR surveillance
body be strengthened in Indonesia. It is hoped thatfindings would benefit the
implementation of mandatory CSR legal provision ahe drafting of a better
mandatory CSR legal framework in the country.

Keywords: Corporate Social Responsibility, CSR Law, Mandatory CSR, Policy CSR.
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CHAPTER ONE
INTRODUCTION

1.1 Background of the Study

The notion of modern corporate social responsib{ltSR) was first marked by
a book on the social responsibility of businessm&he author establishes that a
businessman should be socially responsive to tbhplediving around his or her
business operatiodsFurther, CSR is defined as “the social resporisibf
business comprising of economic, legal, ethicatl disecretionary expectations
(which later referred as philantropic) that a stycieas of organizations a given
point in time.® The European Union defined CSR as “a concept \blyere
companies integrate social and environment concemstheir business

operations and in their interaction with their stiaglders on a voluntary basis.”

Subsequently, the World Business Council for Soatde Development
(WBCSD) states that CSR is a continuing commitninbusinesses to behave
ethically and contribute to economic developmenis lalso a commitment to
improve the quality of life of the workforce andethfamilies as well as of the
local community and society at large. CSR praciiis define CSR as the ways
companies manage their business processes to pramlucoverall positive

impact on society.

The mandatory CSR legal provision has been coresidby legislative

members to be included in the new Limited Compamgbility Act due to

'Howard B. BowenSocial Responsibilities of the Businessnidiew York, Harper & Row, 1953],
17.

?|bid

Archie B. Carroll, ‘A Three-Dimensional Conceptual Model of Corporateid Performancg
[New York, Academy of Management Review, Vol. 479p 497.



environmental reasons. Environmental cases thatiredcin many places
throughout Indonesia, such as the mud volcano teisas Porong Sidoarjo, are
the reasons behind the enactment of Article 74 of Wo. 40/2007 in the
Limited Company Liability Actt Another case is at Freeport-McMoran, a gold

mining company in Papua.

Environmental reasons were the main factors thattd the adoption of
mandatory CSR legal provisions. At the internatios@ene, there have been
several negative examples of massive environmanthisocial impacts incurred
by the business operations of several extractigastries. Examples include (1)
the chemical leakage case in Bhopal India, (2) ribgative environmental
impact and unfair social treatment provided by Bhelthe local groups in

Nigeria, and (3) the child labour case of Nike ini@?®

The Bhopal gas tragedy was a clear evidence tkiadadive industries
must payheed to their environmental managemeilé wiey are operating in a
certain place. Enviromental destruction may causiesng for the people iving
around the project sites. The Bhopal tragedy repbytcaused 3,787 death, over
16,000 inflicted with disability, and approximatéd$8, 125 injured. The tragedy
was caused by the leakage of a storage tank iprmaise of Union Carbide
India Limited. The casualty then triggered the Goweent of India to draft a
guideline on environmental and social aspects lies¢ industries. Eventually,
India came up with National Voluntary Guidelines 8ocial, Environmental,

and Economic Responsibilities of Business. Thedstatization was to guide

* MariaAkesson, “Mud Volcanoes-A Reviewtind University [Stockholm, 2008], 2.

® J. Perlez, and R. BonnéBglow a Mountain of Wealth, a River of Wasfélew York, New York
Times, 2005], 7.

®Gunther Teubner, The Anonymous Matrix: Human Rights Violations byivéte’ Transnational
Actors”, [United Kingdom, The Modern Law Review 69, No2B06], 328.



business entities to act socially, environmentadiyd economically, and to be

more responsiblé.

In one case, an oil company, Shell, has causederanronmental
devastation in Ogoni Lands in Niger Delta. The cass the flaring of gas that
was contaminated with toxic compourfd§hrough precipitation, the toxic gas
ended up in the nearby rivers, waterways, and dielthe toxic might have
caused carcinogens, convulsions, chromosomal dameagg birth defects.
Subsequently, the Government of Nigeria passed ddasn Gas Reinjection
Act in 1979 which required all oil and gas compante submit a detailed

business plan for exploring and utilizing gas ihimdustries’

Nike is one of the world’s leading trademarks &hioes products. Nike
products are currently produced in more 700 fae®in over 50 countrie§.
Most of Nike products are produced by third mantufees and suppliers. In fact,
manufacturers, sub-contractors and suppliers peavigblary below wage rates
in country where they live and also workplace ctinds are really sor€. It was
a real example how a multinational company agaamstinternational labour

standard.

All of the above violations have encouraged NGOhe environment and
human rights to advocate community’s right in relatto the negative impacts

of the mining industries. Social demand from thenowinity and social pressure

" National Voluntary Guidelines on Social, Enviromite and Economic Responsibilities of
Business, Ministry of Corporate Affairs, Governmehtndia, 2011.
8 Center for Constitutional RightShell’s Environmental Devastation in Nigerldew York: 2007.
9 -

Ibid
1 David F. Murphy and David Mathew, Nike and Globabour Practices; A case study prepared for
the New Academy of Business Innovation NetworkSocially Responsible Business, London: 2001.
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from the NGOs have changed the situation. In €e2097, the Government of
Indonesia together with the Indonesia National Houd Representative

amended the Company Liability Atk.

CSR debates in Indonesia have been ongoing decertactment of the
new Limited Company Liability Act® This is due to the regulating of special
legal provision that serves as the legal basis arfidatory CSR implementation

in Indonesia. The legal provision stated as follows

(1) Companies doing business in the field of and/orelation to natural
resources must put into practice environmental social responsibility.

(2) Environmental and social responsibility congs an obligation of the
company which shall be budgeted for and calculasda cost of the
company performance of which shall be with duenaétie to decency
and fairness.

(3) Companies who do not put their obligation iptactice shall be liable to
sanctions in accordance with the provisions ofdidive regulations.

(4) Further provisions regarding environmental asdcial responsibility
shall be stipulated by government regulation.

The above is _the latest amendment of the previoosted Company
Liability Act.*® The legal provision comprises only four (4) subietes and this
is not sufficient to cover the many areas of timplementation of mandatory
CSR. In fact, some information are not covered l@y legal provision such as
(1) types of CSR programmes, (2) the monitoring evaluation mechanism, (3)
the mandatory CSR manual and handboook, and (4)ntbaitoring and
evaluation body or state institution that is in1gel of handling the mandatory
CSR policies. These areas should be described enptbvision’s executing

regulations, manuals and other kinds of policies.

2Act No. 40/2007 on Limited Company Liability.
13\ h;
Ibid
“Article 74 of Act No. 40/2007 on Limited Companyability.
*Act No. 1/1995 on Limited Company Liability.



In Act No. 40/2007 of Limited Company Liability,nty five clauses
discuss about mandatory CSR. They include fourcl@yses in Article 74 and
another clause in the definition section of the Acicording to the researcher,
the existence of Article 74 is already justifiedairgh the discussions in a formal
legislation process in which the acts and regutatiwere produced. Further, the
article has also been constitutionally reviewed tye submission of
constitutional review by three business associatiarhich are KADIN, HIPMI
and IWAPI. The legal provisions are also constitndlly binding all citizens to

be implemented.

In fact, CSR has become a very familiar term tdtimational corporations
and governmental institutions such as tBadan Pelaksana Hulu Migas
(BPMIGAS) whose annual CSR fund reaches 2 trillion rupidfesw social
responsibility activities have been implemented byme companies in
Indonesia. The activities included (1) supportimgferms to youth associations;
(2) providing small fund aids for worship activiiecharity for orphans; and (3)

providing funds for natural disaster victirtfs.

Based on the above information, the present relsearcarried out for the
following reasons: Indonesia has passed a mand&@®R legal provision since
2007 through Act No. 40/2007 of the Limited Compdngbility. Nearly five
years after the enactment of the act, the goverhnpassed a specific
government regulation which clearly specifies thendatory legal provisioH.

Further, three business associations have subnjiitidial reviews regarding

%Government Regulation No. 93/2010 on Donation fatidbhal Disaster, Research and Development,
Educational Facilities, Sports Empowerment, anda&dafrastructure Development Costs Deductible
from Gross Revenue.

YArticle 74 of Act No. 40/2007 on Limited Companyability.



Article 74 because according to them, the legaVigion will jeopardize their
company’s cashflow and competitiveness.

It is also evident that eventhough mandatory C3fallprovision has been
enshrined within the Indonesian legal system, tiemdill no specific and clear
guidance or standard to implement it. One exisstagndard or guideline on
environmental management which is available is PRRP The guideline was
developed by the Ministry of Environmental Repulaicindonesia to measure
the environmental performances of companies inried@. While the appraisal
programme does not launch to implement mandataal lprovisions, it serves
to implement Article 22 Act No. 23/1997 on Enviroental®

According to the data of the ministry from 2002 2012, there were
approximately 235 companies certified as green @megs, 1.681 companies as
blue companies, 754 companies as red companie2@hccompanies black
certified companies. During the same period, 7 camgs were certified as gold
companies. Companies which received red certificatire given warning letters
while black certified companies will be recommendedhe relevant ministry
for revocation of business licens@sAccordingly, it is necessary to understand
the punishment and reward systems that have beezloped by the relevant
governmental institutions in Indonesia in termsroplementing the mandatory
CSR legal provision.

Nevertheless, private companies, either foreigndomestic, have not
found clear guidelines and directives to execusrt@SR programme in the

community. Hence, it is necessary to have an ittgatat of CSR programme

¥Corporates Ranking Appraisal Programme on EnviraniaieManagement/Programme Penilaian
Peringkat Kinerja Perusahaan dalam Pengelolaarkuirgan Hidup (PROPER).

*The Act has been revised by Act No. 32/2009 on fmnental Management and Protection.
“Article 22 until 27 Act No. 23/1997 on Environmehanagement.



implementation in Indonesia. The ideal format isdzhon a clear regulation and
guidelines that are applicable in various core fesses of corporations in
Indonesia.

Various terms of CSR have been adopted by the Istédkers in sectoral
CSR management, which tend to have their own régo® mechanism,
guidance or standard in implementing their CSR @ognes as demostrated by
particular ministries. However, such decisions V&Hid to misconduct and fraud
that can be a source of corruption. This necessitatclear mechanism, standard
or guidelines on mandatory CSR in Indonesia thaolire local communities
and NGOs as part of the stakeholders. The guidelim&y guide toward better,
more transparent and more accountable CSR impl|eiemg.

Currently, there are at least three ministeriabrde that have been
implementing CSR projects such as the Ministry oViEonmental Republic of
Indonesia, the Ministry of Social Republic of Ind®mna and the Ministry of State
Owned Company (BUMN). In fact, the situation lead dividing CSR
programmes into two main streams. The first ispgtogrammes implemented by
state-owned companies within the Ministry of St@ned Compan$ The
programme is called Partnership and Environmentghd&verment Programmes
(Programme Kemitraan dan Bina Lingkungan or PRBL

State-owned companies are required to allocatsaat one to five percent
of their net profits to empower co-operatives ahd small enterprise sectors.

Second is the CSR programmes implemented by proatepanie$® Finally, it

“Ministry of State Owned-Company Decree Republicolmesia, “Kep-216/M-PBUMN/1999 on
Partnership and Environmental Progranftmegramme Kemitraan Bina Lingkung@RKBL).

“Ministry of Finance Decree Republic of Indonesia.}®/KMK.016/1994 on Cooperatives and
Small Enterprises Empowerment through Profit Fuiiithe State Owned-Company.

*The implementation will refer to Article 74 of Ablo. 40/2007 Limited Company Laibility.



urgently needs to come up with a clear picture ahdatory CSR legal provision
in Indonesia by describing in more detail the pdojpical rationale of the
enactment of mandatory legal provision in additomproviding mandatory CSR
guidelines and the functions, jurisdictions andbiliies of the mandatory CSR

surveilance body in Indonesia.

1.2 Problem Statement

Basically, this study has three gaps to be filledch as (1) the
philosophical reasons of the mandatory CSR prowisio Indonesia, (2) the
clarity of specific guidelines of mandatory CSR degrovision, and (3) the
functions, jurisdictions and liabilities of CSR sgeaillance body in Indonesia.

Recently, CSR has become a major issue in relatorsocial and
environment responsiveness of companies in Indan&snce the enactment of
the Act®® CSR has become mandatory rather than voluntaryjor8ethe
enactment, CSR was a voluntary responsibility df/gte and state-owned
companies in Indonesia to the community. The enactmeceived negative
reactions from the Indonesia Chamber of Commencéustries and several
other business associations such as the IndonBsginessmen Association, the
Indonesian Business Women Association and the kslan Young
Businessmen Association.

Except for the Indonesian Businessmen Associatitine other
organizations have submitted a legal appeal to Gbestitutional Court of

Indonesia. The main content of their claim was rtltésagreements with the

24Act No. 40/2007 on Limited Company Liability.



content of article 74 of the Aé.The rejection of the legal provision was based
on the fact that the mandatory CSR provision is lemented only for
companies which operate in the natural resourcsséss sectors.

Further, mandatory CSR would increase the compapsosiuction cost
and affect the competitiveness of Indonesian comegagince they must increase
their products’ selling price. Furthermore the legaovision will decrease
foreign investment to Indonesia. Hence, these compahave submitted a
judicial review application to the Constitutionab@t to revoke the article.
Unfortunately, their judicial review were unsucdessis the court did not fulfil
their legal claim$® Further, Philosophical rationale for the enactment
mandatory CSR legal provision will be discussedhierin this research.

CSR has been implemented voluntarily by state-owo@shpanies and
private companies for years. Unfortunately, the @Bégramme they have been
implementing were not significantly beneficial five communities. Moreover,
the Government of Indonesia or respective ministhiave yet to produce any
basic standard or guidelines on the implementatadn mandatory CSR
programme. This resulted in companies, implementthgir own CSR
programme based on their own discretions. In fastjtutionally, at least three
different ministries are attempting to be the legdiinstitution/ministry to
implement the CSR programme in Indonesia.

It seems like the “competition” among those minestrhas led to the
management and operational of CSR programme baseitheo objectives of

respective ministries for example, environmentahponent of the CSR will be

25(1h;

1bid.
% Constitutional Court,Verdict Number 53/PUU-VI/2008 Judicial Review Article 74 of Act No.
40/2007 on Limited Company Liability.



developed by the Ministry of Environmental; sodietamponent of the CSR
will be developed by the Ministry of Social and Bomic empowerment
component will be developed by the Ministry of Datie Affairs and the
Ministry of Cooperatives, Small and Medium Entespri Additionally, the
Ministry of BUMN will be responsible for developinGSR mechanism for all
state-owned companies.

Further, the Ministry for state-owned companiesaiso adopting CSR
programmemes based on Article 74 of Act No. 40/2667Limited Company
Liability. The above facts give some evidence ttite CSR implementation
policy in Indonesia, which is based on sectoraltitu$on, is based on
management or it has been institutionally separ&tedt least three different
ministries which have been formulating policies amglementation strategies
based on their own ministry’s objectives withoubsd co-ordinating and
communicating with other related ministries.

Besides the institutional problems mentioned abew@ther constraint is
about unclear functions, jurisdictions and lia@kt of the mandatory CSR
surveillance body in Indonesia. As mentioned abthere are at least three
different ministries that have been initiating C®IRojects, mobilizing CSR
funds and implementing CSR projects in Indones&échEof the three ministries
are also drafting and producing their own manuasmplementing the CSR
projects within the objetives of their respectivanistries. Furthermore, several
different Act have mentioned about CSR such asa&tbsperity Act Number
11/2009, the Investment Act Number 25/2007; thel@od Mineral Mining Act
Number 4/2009, the State-Owned Enterprise Act Nuni®2003; the Micro,

Small and Middle-Sized Enterprise Act Number 2020the Environmental
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Management and Protection Act Number 32/2009; &edLiaw of Governing
Aceh Number 16/2006.

The overlapping policies provide obscurity and ayuiiy to the situation
especially to the functions, jurisdictions and iigles of the mandatory CSR
surveillance body. Sometimes, the contents of ttie are contradictory with
each other. Hence the research will discuss furerfunctions, jurisdictions
and liabilities of mandatory CSR surveillance baalyndonesia in order to find
out the best surveillance body that suits the lled@n context.

Moreover, the former minister of Environmental Rl of Indonesia,
according to WALHI data less than 50 percent of cbepanies that are based
on registered natural resources have implemented @8gramme especially
CSR in environmental aspect. This objectively shawat voluntary CSR
initiatives may not encourage companies to condG&R programme
significantly. Therefore, a mandatory CSR is thduson to impose the
companies to implement CSR programme as preschpélde law and as to the

interest of the society.

1.3 Research Questions
Based on the previous discussion, the presentrasbas posed three research
guestions:
1. Why does CSR in Indonesia become mandatory?
2. What are the guidelines of mandatory CSR in Indartes
3. What are the functions, jurisdictions and liabaigi of the mandatory CSR

surveillance body in Indonesia?
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1.4 Research Objectives

The main aim of this study is to come up with deraative model of
implementing CSR. Prior to implementation, of thtemative model should be
enhanced by policies, guidelines or a manual iraade. Further, the alternative
model has been judicially reviewed to the Constindl Court of Republic of
Indonesia. Afterwards, there was a Constitutionali€ Verdict No. 53/PUU-
VI1/2008 on Article 74 of Act N0.40/2007 on Limité&ompany Liability.

Hence, the provision has been called “MandatoriR @8gal Provision”,
which carries specific objectives: (1) to speedhgimplementation of the CSR
programmes of companies whose businesses are matheal resources sector,
(2) to strengthen the economy of local people asetigaries, (2) to strengthen
the partnership and relationship between the comapamd local people, and (2)
to ensure that the model is compatible with theresur global campaign on
preventing and conserving the environment fromrdeson. The research is
also intended to provide the chance to enhancéetisd provision by studying
the CSR policies, rules and regulations within imelan legal context.

The study focuses on the major reasons behindhiueging policy of CSR
from being voluntary to mandatory. Further, thesthewill also study the
characteristics of the surveillance body of manda@SR in Indonesia. Finally,
the specific objectives of the study are as follows
1. To examine the philosophical rationale behind thendatory CSR legal

provision in Indonesia.
2. To examine the guidelines of mandatory CSR in |t
3. To analyse the functions, jurisdictions and lidla of the surveillance

body of mandatory CSR in Indonesia.
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4. To suggest an alternative model of law on the memg& SR in Indonesia.

1.5 Significance of the Study

The study is highly significant for the developrmeh CSR policy reform
in Indonesia. It also helps to clarify the currgmicy of CSR in Indonesia.
Hundreds and even thousands of business instituaod stakeholders of CSR
programme in Indonesia are now waiting for the aifeness of the
government’s regulations on CSR. The CSR programmag reduce poverty
and provide greater job opportunities. It was probg the implementation of
voluntary CSR that CSR contributed to the poverigvation and to the
creation of more employment opportunities. Hopgfbly upgrading a voluntary
action to a mandatory one will render positive ictdar the society. This study
is helpful in term of improving the CSR laws andukations in Indonesia.

The research contributes significantly to the bodf knowledge
particularly in the field of mandatory CSR polidy.enriches the literature on
CSR patrticularly in the field of mandatory CSR lire tsense that mandatory CSR
is a relatively new term and very few countries ianplementing it. Recently,
CSR is becoming a cross-cutting issue which hasfgignt impact on economic
empowerment, environmental protection, societahti@hship, the financial
reports of business institutions and the perforrearaf good corporate
governance.

In addition, the research will also benefit CSRksholders in the public
and private sectors such as government officialgjeusities focusing on CSR
studies, legal practitioners, CSR consultants arattpioners, and corporate

employees in CSR section. These stakeholders awk lan understanding of the
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mandatory CSR provision, legal sanctions to be rtaker disobedience
companies, and the characteristic of the CSR diamee body in Indonesia.
Moreover, the results of this study may be usethashasis of establishing an
effective mechanism of CSR the surveillance bodyndonesia. Finally, the
findings can also be an entry point to initiate tleeessary legal drafting of other

rules and regulations on CSR in Indonesia.

1.6 Limitation of the Study
This study is intended to explore the philosophreasoning behind the
mandatory CSR provision in Indonesia, the cleadglines of the mandatory
CSR in Indonesia and the functions, jurisdictionsd aliabilities of the
surveillance body of mandatory CSR in Indonesiae $bope of the research is
limited to studying, defining, and analysing seVaedevant Indonesian acts on
the CSR laws and regulations.

The research also has a few limitati@sshe mandatory corporate social
responsibility is a very sensitive issue in Indoagsarticularly for corporations.
This is due to the term “mandatory”, which is stilhfamiliar to CSR experts
such as academics, practitioners, non governmentganizations and
corporations. Moreover, current CSR practitionensl government officials
within particular ministries and agencies are stdluctant to use the term
“mandatory” for CSR as they are used to the teroiuntary”.

There may be major constraints in getting the mfation, thoughts and
feedbacks regarding the past, current and futurpocate social responsibility
programme within the corporations. There are stéry limited academic

references, books, thesis and dissertations on abamyd CSR. Another
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constraint is in finding academic literatures onnohgtory CSR in Indonesia or
other countries. Yet few existing academic literasucan be the most relevant
resources in aiding the researcher to meet thandsebjectives.

Another constraint is the difficulty to interviewgminent CSR experts in
corporations, particular those in nongovernmentejaoizations which are
concerned with CSR advocacy and particular mimistend state agencies who
are currently dealing with CSR policies and projgoplementation. Most of
these subjects probably disagree with mandatory @8R provision and this
may also due to their refusal to accept the mamg&@8R policy itself.

Personal and formal communication is going to haia@ to overcome the
reluctancy and refusal of the subjects to be im@rgd. Furthermore, if the
situation persists, then the researcher will ch@os®her expert from the list of
the interviewees. Regarding the lack of acadenfareéaces on mandatory CSR,
it will be overcome by choosing academic referensigsh as articles, books,
thesis or dissertations that are the most relewatiite objectives of the research.
This is also the major reason for using pure noradegal research in order to
allow the resercher to use acts, statutes, lawgegdations as the main source

of data.
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CHAPTER TWO
LITERATURE REVIEW

2.1 Introduction

This section systematically presents the researbfectives, challenges and

opportunities based on the most relevant availbgieatures. These literatures have
significantly helped to position the current sitaaton mandatory CSR policies in

Indonesia. Literature review is the most importpatt of the research because the
process analyses the research objectives by ugingangy and secondary data.

Therefore, primary data such as journal articleskis, statutes, laws and regulations
will be used as sources of references. All of tekerences have facilitated the

reviewing of the research objectives which may &adful in defining and finding

out answers for the research questions.

2.2 Theory and Philosophy of Mandatory Corporate Soial Responsibility
Indonesia is a a unitary state whereby the aughofitawmaking is under the
jurisdiction of the People’s Representative CoumxtilDewan Perwakilan Rakyat
(DPR)?" In practice, the government has been initiatingersiatutes to be jointly
discussed with the DPR, although the DPR also hagight to initiate drafting an
Act based on its concern. Indonesia has been divitte provinces which consisted
of municipalities and regencies governm&hEach of them has its own authorities
based on the principles of autonomy and the dutyssistance from the central

government?®

“’Article 20 of the 1945 Constitution of Republic bfdonesia “DPR shall hold the authority to
establish laws”.
“Article 18 of the 1945 Constitution of Republiclafionesia.
29 i
Ibid
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Further, each province, regency and municipaldg s own People’s House
of Representatives (DPRD). Even though the localeguments have their own
authorities to manage their own affairs, they stdive to follow the policies and
guidelines were made by the Ministry of Home AfairFor this reason, the
autonomy concept in Indonesia has not fully prodidell authority to the local
governments. Other special autonomous areas suélteds Jogjakarta and Papua
within the Unitary State of Indonesia have to fallthe policies made by the central
government.

The policies from the central government must bspected by the local
government (provinces, regencies or municipalifieg)ich must be abided based on
the guidelines provided by the respective ministrieherefore, when the national
policy on mandatory CSR has been passed by theat@uvernment through Act
N0.40/2007 on Limited Company Liability, the locgdvernments are required to
abide by passing the local regulations to each lgvauthority.

Act N0.40/2007 itself is an Act that concerns pinecedures and mechanism to
establish a limited company and some other releaemangements such as board of
directors, board of commissioners, shareholderspeosition, annual reports and the
governance of enrolling a limited company. The meralof DPR have only recently
inserted a specific article on mandatory CSR wittme act. That is why the legal
provision become legally binding for all companeso is operating their businesses
in the sectors of natural resources. The positioAicd N0.40/2007 is dex specialis
or become more specific to be implemented for congzawho are operating their
businesses in such sector.

In the beginning, prior to the enactment of thendeory CSR legal provision,

there was a same legal provision that has beenaasi& advance to Act No.25/2007
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on Investment. The legal provision in the Actas tompanies to oblige without any
limitation in implementing the mandatory CSR withiheir business activities.
Further, when the DPR approved the specific, mamgategal provision for
companies who are operating in the natural reseuseetor, several companies and
three other major business associations had rej¢utelegal provision.

During the trial session within the constitutionaburt, the businesses
associations and representatives of companies gjboted the mandatory CSR legal
provision argued that the legal provision was @chftvithout academic studies as
required by Act No. 10/2004 on Regulatory Draftidg. fact, the drafting has
generated inconsistency, overlaps and legal unogrtaand vagueness which have
discriminated them, particularly the provision besa has been implemented only in
businesses in the natural resources’ sector aigdciearly against the spirit of the
constitution®® Further, the government representative replietittielegal provision
has not discriminated those companies because nbtisagainst the definition of
discrimination as prescribed by Article 1 (3) Acb.89/1999 on Human Rights and
Article 2 International Covenant on Civil and Picktl Rights™"

Further, the government representative explainkdt tthe concept of
Environmental and Social Responsibilitghggung Jawab Sosial dan Lingkungan
(TJSL) has been regulated on Article 74 is distifnom the concept of CSR in
generaf? CSR in general is the committment of businessrpriges to be more

socially and enviromentally responsive to their igbcand environmental

%Constitutional Court Verdict No.53/PUU-VI/2008 orudicial Review of Article 74 of Act
N0.40/2007, p. 33.
3lConstitutional Court Verdict No.53/PUU-VI/2008 orudicial Review of Article 74 of Act
N0.40/2007, p. 58.
%2Constitutional Court Verdict No.53/PUU-VI/2008 orudicial Review of Article 74 of Act
N0.40/2007, p. 55.
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circumstances surrounding their business operatiditsrwards, the commitment is
part of the Rio De Janeiro Agreement of 1992 reiggrdustainable developmetit.

The concept of TISL is part of the implementastnategy of Article 33 (4) of
the 1945 Constitution of the Republic of IndonééiaThen, the constitution
mandated the government to implement it by an®Adfterwards, the panel of
judges within the Constitutional Court considerbdttthere is a strong relationship
between social interest, business interest andl legkgation. Companies must
follow all the existing rules because the rules #re legal policies of a certain
state®

The TJSL legal provision is the policy of the st&dr which the government,
business enterprises and society will cooperateh dac implement it without
attempting to seek loopholes to avoid it. Artick i not only to be respected, but
also to be co-operated among stakeholders fomipdeimentatiori Further, Article
74 directly affects the health and the level oesafor the society who live around
business operations; therefore, the act needs mbealience from the stakeholders
in order to be implemented wéf.

Afterwards, the judges considered that the enwm@mial destruction in
Indonesia has reached the level of endangeringitee of human beings either of

the present or future generation. Therefore, tlsparsibility to protect and to

*Ibid

%Article 33 (4) of the 1945 Constitution of the Réfia of Indonesia “The organization of the
national economy shall be conducted in the basecohomic democracy upholding the principles of
togetherness, efficiency with justice, continuigmvironmental perpective, self-sufficiency, and
keeping a balance in the progress and unity oh#tenal economy.”

*Article 33 (5) of the 1945 Constitution of the Réfia of Indonesia “Further provisions relating to
the implementation of this article shall be regetbby law.”

%Constitutional Court Verdict No.53/PUU-VI/2008 orudicial Review of Article 74 of Act
No0.40/2007, p. 89.

*"bid

#Constitutional Court Verdict No.53/PUU-VI/2008 orudicial Review of Article 74 of Act
No0.40/2007, p. 90.
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conserve is in the hands not only of the statetsesgs but also of the investor¥.
Companies should be aware that the sustainabilitgheir businesses strongly
depends on the support of local society and enmiort in which they operate. It
seems there is a social contract between the cdegpamd the local society to
cooperate in creating harmony and benefiting oroehen?°

Based on those facts and evidences above, the piajuelges panel decided
that Article 74 of Act N0.40/2007 on Limited Compahiability is not against the
spirit of the 1945 constitution of the Republiclotlonesia. The implementation of
voluntary CSR in the UK, Canada, France, Germamgtralia and the United States
cannot be equated to the implementation of TJSicyals prescribed in Article 74
of Act N0.40/2007 on Limited Company Liabilify. This is because of the CSR
principle applies to different culture and place.

Further, the phrase “mandatory” is often interpilegs the legal obligation
under a particular law in a particular country. miere, “corporate social
responsibility” means that as a core business ma#ecertain company in a
particular country should be socially responsilflarther, managers of corporation
are not only working for their shareholders butoalesponsible for a broader
constituents including customers, suppliers, engeeyand the communit§.

According to Black's Law Dictionary, “mandatoryis “relating to, or
constituting a command, required, pre-emptory”. ¢égermandatory CSR is derived

from a theory of corporation’s responsibility due its negative impacts of their

*Ibid

““Constitutional Court Verdict No.53/PUU-VI/2008 orudicial Review of Article 74 of Act
N0.40/2007, p. 91.

“Constitutional Court Verdict No.53/PUU-VI/2008 orudicial Review of Article 74 of Act
No0.40/2007, p. 92.
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businesse®® There are a lot of cases involving multinationampanies violating
human rights principles as well as unaware withirthecal environment.
Organization for Economic Development and Coopera{OECD) has standard
rules and regulation concerning multinational comes to behave in their business
operations. Despite of some international standard€SR have been released by
some international agencies, there should be amatipolicy in each country to
make it real in the field. The national policy istronly cover rules on specific issues
in term of its implementation mechanism but alsaksholders engagement, tax
reductions policy, monitoring and evaluation praoed.

The rules and code of conducts have been estathlibheOECD just a
voluntary instruments, so that, it has been intgat by the companies in particular
country in a very different way between one andtla@o Therefore, it has no a
binding legal power to force the companies to impeet it. It depends on the degree
of the company’s awareness. There are a lot of plemwhere corporations do not
care of social and environmental circumstancesosurting thent This research is
intended to describe the importance of mandatorgarate social responsibility in a
such of that circumstances.

As a good example and also a lesson learnt, d@Biaga Leone civil war,
many armed groups and big diamond corporationsivedoin illegal diamonds
trading® They have done their business without take careesponsibility to the
social and environment circumstances around thestead, the armed rebellion

movement made it as their source of fund to fuelrtlebellion movement in Sierra

“3Steven R. Ratner Corporations and Human Rights: A Theory of Legasgomsibility’[Yale, Yale
Law Journal Vol. 111, November 2001], 443.
“Loc. Cit, Steven R. Ratner, Corporations and Human Rights: A Theory of Legal
EesponsibilitV[Yale, Yale Law Journal Vol. 111, 2001], 443.
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Leone?*That kind of situation is really hurt the sensesotial justice of the local
people in the war area. It is a good reason to wage all stakeholders involve in
the business operation to implement the highesidata of ethics. Even in the war
area, people are banned to take profits with illegey by avoiding rules, regulations
and local wisdoms. Therefore, in the peace and eaba all stakeholders must also
implement the most accountable and credible rubespinciples. One of the ways
to make it work is by implementing mandatory CS&riework.

Different areas and ages need different policyeapplied"’” Each area has
its own characteristic and the survival and sudoéss particular area can not apply
the same in other areas. It is not just simply tike successful in the Gobi desert as
on the North Polé® There is also numerous community that believestitinational
corporations are socially irresponsibieTherefore, many social critics have noted
the failure of corporations to behave socially msble>® A few have taken the
next important step how to collaborate the societynpany and state to go together
to achieve a better corporate social responsihififgiementation.

If it is only a few have taken CSR into their acotsuas a way to engage with
local communities and to be socially responsibentthe government should take a
necessary and more binding policy to force thenmiglement it such as mandatory

CSR policy. The government has the right to impib&ecorporations to behave in

“Blbid
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the interest of the society, to prohibit, to maedat even to encourage positive
behavior by enacting binding regulatiotis.

Indonesia is the first country in the world to hareshrined corporate social
responsibility policy as a mandatory provisionmiakes Indonesia the most concern
country to tackle environmental damages, foregtatamd land degradation. As the
most leading country in mandatory CSR policy, Inekia is attempting to create and
develop a framework to implement the regulatiorihie field. Two other countries,
Nigeria and India, are following Indonesia in folimeng CSR onto their codes.
Indonesia made it legally as an obligation for ratwesources-based companies to
impose corporation in implementing CSR programmiwitheir business areas.

The concept of responsibility is referring to a legal obligation under the
legal terminology’? It becomes mandatory because of its negative @mviental
impacts caused the suffering to the human beingadsaother creatures within the
ecosystem. There was a strong commitment of theergavent of Indonesia to
conduct and protect environment, preserve the alatesources sustainability and
ensure clean development mechanism principles aed-implemented. The
application of mandatory CSR policy will encouragetractive industries to be
socially responsible. The enactment of that kingpalicy must be appreciated as a
guantum leap in preventing gross-environmental hunghts violations in the area
where the extractive industries are operating. pblkcy will be implemented by a

very tight guidance, monitoring and evaluation nathm.

1 Aneel Karnani, Doing Well by Doing Good; The Grand lllusidnCalifornia, University of
California Press, California Management Review,.\6&. No. 2, 2011], 12.
*?0p.Cit, Act Number 40/2007 on Limited Company Liability.
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There is a meaningful quotation which i&reat power comes with great
responsibility’>3lt means that the big corporations with big capéal resources
should also have big social responsibility. The 1§ corporate social responsibility
issue was initially started in the early of 1990t was the most tangible result of
longstanding discussion over the relationship howsynergize and to integrate
between business and socigty.

Further, any person who obtains fortune from thed Goterm of wealth,
scholarly and physical strength are the selectezhtares of God. As selected
creature from the God then they were obliged tdoper more social responsibility
than others in order to disseminate benefits foeowho does not obtain it. Hence,
the absence of specific legislation on environmgmatection should not excuse the
companies for polluting the environment as whble.

Philosopically legal positivism is a dominant iqeztation to the nature of
law.>" Legal positivism is translated on the developnafiiaws and regulations by
making it through a formal law making process isadance with constitution in a
certain country. By contrast, legal positivism waso critised as it is not able to
answer the important questions of law, the objégtiof morality and the role of
judges in society® Consequently, the philosophy would create soma! legrms that

people will follow it.
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The norms guide the people’s conduct on daily $dntaraction®® Norms
and law have a very stong impact on each dthEurther, a vigorous moral ethical
codes of a certain society are a strong foundati@ocial stability which encourages
a vibrant economic live%. Strong norms encourage people to comply with &ve |
even it is against their own self intere%ts.

Thereafter, everyone is undatima-faciemoral duty to abide by laws within
his or her societ$® The obligation-to-obey-the-law is absolute and ¢xistence of
the laws is essential for the viability of a cizéid way of life in any socief}f. Legal
provision that have been agreed and passed intplaritexplicitly impose people to
act which the legal provisions requffeMoreover, the legal provisions themselves
are independent and of anyone’s interest. In soases; it sometimes against the
interest the interest of certain groups or persdnstact, even though the legal
provisions against their interest, indeed thereaisnoral obligation for them to
comply with the law’s requiremefif.

In the philosophy of criminal law, the faw shoulelek a way to prevent or
reduce by means of criminal sanctiShsturther, it is logic if the law-breakers
should be punished and they were morally blamewokth the peopl&® In the
theory of responsibility, there are four (4) cléissition of responsibility as the

following; role-responsibility, causal-responsityli liability-responsibility and

ZZ John N. DrobakiNorms and The LayyCambridge, Cambridge University Press, 2006], 1.
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% Martin P. Golding and William A. Edmundsofihe Blackwell Guide to The Philosophy of Law and
I6_6egal Theory[Australia, Blackwell Publishing, 2006], 182.
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capacity-responsibilit§? The most concerned one is liability-responsibijlighich is
devided into moral liability responsibility and kgliability-responsibility. Further,
moral liability-responsibility is a situation whdrg someone or any party is blame
worthied or morally obliged to make amends for tiaem. "

Whereas, legal liability responsibility is situation which someone of any
party should responsible to any harm that was e¢gdlby criminal sanctiors.In
practice, even though the moral view and the laaviaked between one and another
but in fact it is not suppose to have a perfechcidience between the law and moral
views because the law has its own methods anditisnerely indetical to the moral
views in everyday moral discour&elt is widely known that in the legal tradition
there is an old proverbactus non facit reum nisi mens sit rea an act is not
wrongful unless the mind is wrongf(ilIt says that any laws or regulations that have
been passed through a formal legal process is mdraxious unless the mind of the
people are wrongful*

From an evolutionary perspective, a rapid industagion in the late of
nineteenth century has changed the way of life tsedway of thinking of many
people from traditional paradigm into modernity aigm’® The changes have also

affected the law as the tool of social engineerfPgople are not only trust to moral
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commitment in making a contract or agreement bsib aleeds a legal certainty by
doing contract or agreement in writing docum@nt.

Further, law is a very important ornament for angividual within any
society because the law affect the people on hogy thehave and do not
behave'’Afterwards, the law has some following social fimes such as law as
social control which is the law helps the governtmand the society to mantain
social order because without law the situation wdé much for chaoti® Further,
the law is also functioning as dispute settlemeiat @onflict resolutior? It helps any
conflicting parties to resolve their disputes thghbuan independent, objective and
non-bias mechanism. Thereafter, the law is alsetfoning as as social chanife.
The law may affect social behavior of particulacisty by enacting a specific law to
the society. Some of the examples are gay marriagése use of cell phone and
internet®*

By contrast, the law may also create a dysfunabibthe society because of
its over-regulatation and rigidity so that the peopnd organizations may not
accomplish their goals due to inefficient proceddfeNortwithstanding, the purpose
of the law itself is to create harmony among défersocieties, colors, social status
and religions. Therefore, the law requires an apgatien of its positive contribution
to the society as of idealized conception &f it.

Consequences, there 3 (three) theoretical themrigsing to be used for the

research. Those theories are as the following;

T

Ibid
" Steven E. Barkart,aw and Society An IntroductipfNew Jersey, Pearson Prentice Hall, 2008], 4.
781 hi

1bid
" Steven E. Barkart,aw and Society An IntroductipfNew Jersey, Pearson Prentice Hall, 2008], 5.
80 i

Ibid
bid
8 Steven E. Barkar,aw and Society An IntroductipfiNew Jersey, Pearson Prentice Hall, 2008], 6.
83| i

1bid

27



1. Legal System Theory

Legal theory comprises of two important elementsciviare philosophy
and political theory* In some legal theories, it contains political thebut all
legal theories should have philosophy elem&hne of the main problems of
law that is still remaining until today is abougtHdivergence between justice and
positive law itself. Justice is basically derivedrh custom and tradition and it is
merely identical with order and authorf§Unlike the source of the law, in the
early age of ancient Greek, the King has receivedaathority to govern the
society from Zeus. The divine power was given t® king for establishing law
and order. Hence, the situation makes the Kingillhpower to establish the law
and mostly it is against the sense of social jesticthe citizerf’

Subsequently, there are 3 (three) key elementshenconcept of law
which are coercive character, social acceptance gederality**Corcieve
character is based on the source of authority arforeeability by sanction®.
The successfulnes of enforceability consists ddllsgbstance, legal structure and
legal culture. The three (3) elements are interplketyveen one and another.

Further, social acceptance is an actual observirooethe society based

on “living law’ of communities In addition, generality is also an important

8 William FriedmannLegal Theory[New Delhi, Universal Law Publishing, Fifth Editi, 2008], 3.
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element whereby the legal norms that passed bglétiyie and executive is the
result of a constant interplay among th&m.

Hence, legal substance covers about laws and temdahat have been
made by formal institutions within a specific legajstem. It covers not just
limited to “living laws’ but also law in the books. Indonesia has appéiddrmal
and positivist paradigm of law which is there islaw if it is not written on the
Act.®? Moreover, the legality principle on the criminabde of Indonesia has
clearly mentioned thatthere is no crimes can be punished if there is m® t
provision prior to the crime is committed’

Afterwards, legal structure comprises of legal itnsbns that will
implement the provisions such as police departm@nirt, prosecutor and prison
system. The legal enforcement institutions interfdatween one and anotHér.
Those legal institutions must be independent amdned be interfered by other
powers. Further, they should also be given a chedhority and full power to
conduct their mandate to enforce the law. Instnaiization of legal structure is
more developed in ad advanced and complex sotiatyih a primitive society’

Futhermore, legal culture is also an important eleinto establish a good
law and order in a modern society. Legal cultura sense of attitude of particular
member of society to a specific laws and regulati8rirurther, legal culture is a
process of social reflection of attitude from pautar society on how the law is

used, avoided or misuséd.
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The enforceability of specific provision is not regrdepends on the legal
system such as legal substance, legal structuréegaticulture but also depends
on fundamental of law such as legislation processjrt and enforcement
mechanisni® The law is obviously interlinked with politics, @womics, social
life and ethics® Those elements are steadily influencing the impletation of
the law in a particular society and legal systém.

In the positivist society, there 3 (three) key ebaits that are influencing
interchangeably the laws which are stability, folisTa and effect® Stability is a
vital component for enforcing the law and orderancertain society because
without stability of conditions, then the legal pigion can not be upheld. Further,

formalism is a way for the law to be enforced.slta kind of strategy to put a

corcieve power to the society to be respect folahe™®? At last, effect of the law
comes from the willingness of the society to chatige situation from disorder
into secure oné’? Indeed, it is a universal desire of human beiogsave a better

circumstance by ordering a new law for a spectsuie.

2. Stakeholder Theory
Corporations put stakeholders as the most impogarttof its long-term
business stratedy’Stakeholder’s apparoach is more taken into accbynthe

corporations than government regulatidfslt because of the corporations are
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willing to have the best reputation from the stasidp of their stakeholderd®
Stakeholders perspective encourage the companiesnttuct business practices
in which meeting the needs and satisfaction of iplelstakeholder group§’

Thereafter, stakeholder approach is to encouragemntinagement of the
companies to do the right thing for the interesthef society and for the long-term
profitability achievement of the compani®8.Further, the stakeholder approach
requires that the entire process of companies dekiag profits are not merely
consider the interest of shareholders but also ldh@ould benefits the
stakeholderd®

The corporation survival depends on their strateggefullfill the needs
and interests of their primary stakeholdefsit demonstrates that stakeholder has
a very strategic position to encsure the sustdihalif particular company. The
companies need to consider the interest of thakesiolders, especially who most
affected by their operational business practtéés.

The only intention of the stakeholder theory depetent is to build social
responsiveness of the managers to the society iichwthe corporation are

operating**® For an example, the inclusion between environmemtgulations
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and companies’ strategic plan is a strategy to nieetlegal requirement in a
particular country** Moreover, for some global companies, the inclusgpart
of their strategies to improve their companiesgahent to existing regulation
and to meet the expectation of their stakeholtférs.

It demonstrates that stakeholder’'s expectatiordéally expect that the
corporations conduct business practices that dpciaksponsible and
environmental friendly. The stakeholder’'s expeotatis similar to social control
that a particular society should have because Isoor@rol is essential for any
society'*® In a traditional society, norm violations commonlgcur and it is not a
great problent?® It happens due to lack of socialization and ndlakke of strong
handling disputes mechanism. Further, in a modeaiet/, even more disputes
than it is found in a traditional society but tlegdl system in the modern society
provides a strong and clear handling disputes nresird"”

In a modern society, legal rules were enacted diglEtures and courts are
provided to serve the citizen on legal disputed, diuthe same time the law
enforcement officer enacted their behaviours tha&ome circumstances and cases
may differ with the legal rules itselt® Therefore, there are two major factors

interplay in the situation that people respect abey social norms and legal

rules!t®
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The two major factors are socialization and sobi@ahding. In a certain
society that has already have good socializatiah strong social bonding they
obey the norms and legal rules not because thegfea® of punishment if they

disobey, but because they feel that those thinghtdo be obeyetf’

. Enterprise Entity Theory

Enterprise is considered as an artificial person ettitles to perform any
activities as required by the &% Therefore, an enterprise should behave
socially and environmentally responsible in perfomgnits business activities.
Even though, there are some differences betweemethieperson and artificial
person but both of them are eligible to act on llelggoutes or to sign agreements.
Further, the real person basically has sense ofaliborand sense of social
responsiveness. Unlike enterprise, they do not laamyefeelings on adopting the
sense of morality and sense of social responsiger®sg as long as they are
perceived as artificial persons. Then, they shdalde also social responsiveness
and morality as the real person owr&d.

“The artificial personality was developed to enable the enterprise entity
to carry on its duty and responsibility in a busim@rocess> Hence, the artificial
personality was designed to own as much as podsibleeal person’s personality.

Then, it may help the corporation to conduct itsibess activities.
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Subsequently, the concept of corporate legal pésmh is derived from
an idea that they would have some essential claistats that biological human
beings havé?* The characteristics are as the following moraboesibility, social
responsiveness and moral obligation to its surr@mdronment?®

Even though, the corporation is perceived as d leg@onhood, indeed it
has restricted capacity to do something rather ghaatural person can make. As
an artificial personality, the corporations aretnieted by the law in performing
its rights and liabilities?® It looks that the corporation can not make alhgfsi that
natural person can do. Hence, the scopes and lahasterprise entity are as the
following; corporation is an artificial person thas limitation on liabilities, legal
actions and other things that human beings cai’do.

The current confusion and long debates of CSR tssnamuch on how
CSR is defined but mostly how CSR is socially canged and implemented in a
specific context with a specific characteristit. The critics of corporate social
responsibility which being undertaken by local commities and NGOs are in no
doubt of its fundamental opposition to the profittine }*°

Currently, CSR scope it not only purely aspectsarporate conduct such as
accounting, marketing and public relations but @hsorole of business in relation to

poverty alleviation in developing world, engaginghmocal communities to create
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economic opportunities and preventing massive enmiental destructioti° Even
though, there are still a number of reasons foibtlog the claim that adopting CSR
will make national economic growth of particularuotry, local economic more
inclusive and equitable, and thereby reduce povéfthis study is mainly discuss
about the development and improvement of CSR pdhcdpnesia from voluntary
basis become mandatory. In other aspect, it mighalo really helpful to strengthen
a policy for poverty reduction throughout Indonesia

Business is intended to provide solution to thebfmm of world poverty and
also to strengthen social engagement between lsssiaed society through the
promotion of equal economic opportunities and tlosealy relationship of small and
medium-sized enterprises in global supply chiimut the main ways in which
corporations can alleviate poverty is through joation and a close private-public
sectors partnershifi® The business is not only encouraged to createljobslso to
pay more attention to the social, environmental Ewél economic circumstances
around them.

The government of particular country is also resiae to create jobs for its
citizen. In addition, foreign direct investment (frDpolicy may increase to
government’s revenues through taxes and othebugioh payments. Then it might
be used to reduce poverty by developing physidedstructures and providing social

and economic assistance package to its citizen.
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But in practice, the taxes payment is reduced kyhtdidays scheme offered
by host government as a strategy to attract moresiors to come to its country.
Moreover, the tax reduction policy is provided iermh of CSR programmes
implementatiort>* If it is not well- guided, monitored and evaluatey a reliable
mandatory CSR framework it may loss the governnsentevenues, jobs
opportunities and reducing the national economoewjn.

Corporate social responsibility is not a new pheeoam, although its
substance may have changed over tifi@he definition of current CSR policy pays
a lower attention to environmental dimension ratifian other dimensions such as
social and economic empowerméfitit is contrary with the definition of mandatory
CSR within Indonesia context and law system in Whitandatory CSR policy has
paid the most of its attention to environmentalspreation and conservation. In the
early definition of CSR has been made by intermati@gencies, the environmental
element was not included as major principle becaugeconsidered to be part of
CSR as whole and still remain as it is until n6WMoreover, the establishment of
United Nations Global Compact on 2000 has obvioutien into account
environmental reason as one of the most major $sstie

According to some CSR experts there was a new @saagd perspective
how people see CSR before the year of 2000 and thfteyear of 2000. Further, in
the recent years, environmental issues are bemgjar issue of all activities relate

to business practices. Many studies and real C8Brammes have explained that
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CSR initiatives were very effective to alleviatevpay, increase local and national
economic growth and eliminating environmental degton small and medium
income countrie$®

Nowadays, corporate social responsibility has becamintegral part of the
business operation as well as it is become a sensisue in managemetif Most
of college of business in Malaysia has allocatespecific discussion on CSR. It
shows that CSR is become an important agenda afidssspractices in the current
age.

Sustainability of strategic social responsibility an agenda that requires
corporations to pay significant attention to ecormgnsocial and environmental
factors and fully integrating and synthesizing baesic concepts of the three factors
with local wisdoms* It expected that there will be strong relationsbétween the
corporations and local communities. Furthermore RCS also a concept that
encourage corporations to fulfil the highest staddaf ethical conduct to their
stakeholders by showing the most of their businesecerns on social and
environmental factor'?

There are some important principles must be taketo iaccount in
recognizing corporation’s social responsibilities the local context in low and
middle-income countries, firstly is the institutadnand historical circumstances of

the local communities, secondly is equal commumoatapproach with local

13%p. Cit M. Prieto-Carron and others, Critical Perspestioa CSR and Development: What We
Know, What We Don't Know, and What We Need to Knfhuternational Affairs 82, No. 5, 2006],
980.

140'N. Cornelius, M. Todres, S. Janjuha-Jivraj, A. Wsepand J. WallaceCorporate Social
Responsibility and the Social Enterpriggournal of Business Ethics 81, No. 2, 2008],.358

I Van Velsor, Introduction: Leadership and Corporate Social Ressibility, [Corporate
Governance 9, No. 1, 2009], 6.

14 . Tanimoto, and K. SuzukCorporate Social Responsibility in Japan: Analyzthg Participating
Companies in Global Reporting InitiativfStockholm School of Economics, EIJS, Working &ap
208, No. 2005.3, 2005], 7.
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beneficiaries and thirdly is degree of social aodr®mic recovery and improvement
might able be given by the corporations to locaksholders*® The three factors
above is correlating between one and another ang difeer from one area to
another area. There must be specific circumstafaresarticular area with its own
local characteristic.

It is also align with the spirit of millennium ddepment goals whereby there
must be a close engagement of private sectors hanee social prosperity.
Moreover, Daniri stated that at least there are tmenefits for corporations when
they implement CSR programmes namely, they wilhgapositive image within the
society and among their consumers, they will haageg access to capital, they may
get qualified human resources, and they will redbe& business risks.

CSR can be a significant factor for improving istracture and non-
infrastructure facilities within the society espaly for local people’s who is living
surrounding the companies’ business operation. S&so dedicated as a tool to
maintain excellent relationship between compannesthe community in a particular
area of operation. Moreover, CSR would strengthensense of belonging of the
community if the companies apply integrated and m@hensive CSR projects under
its business operation.

At the local level, CSR is also regulated by thewLan Governing
Aceh!All companies are investing or would like to do éstment in Aceh must
allocate at least one percent of their annual mefitpfor community economic
empowerment projects? Therefore, due to the status of Aceh as a special

autonomous region within the Unitary State of Inelsin, Aceh has to implement the

13 F Bird, and J. SmuckeThe Social Responsibilities of International Busm&irms in Developing
Areas [Journal of Business Ethics 73, No. 1, 2007], 5.

144 Article 157 and 159 of Act N0.11/2006 on Governikgeh.

“Abid.
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Law on Governing Aceh No. 16/2006. According to theeh’s Special Act,
companies should allocate at least 1% of its pfofitsocial responsibility. On the
other hand in Act No.40/2007 on Company Liabiliftyere is no fix percentage for
the companies to allocate CSR funds.

It also leads confusion because which law will liredimg concretely for a
current company is doing business in Aceh. In tben@any Liability Act, there is no
specific percentage of number on CSR funds shoeldllocated by the companies.
It is contradicting with the Law on Governing Acghe companies must allocate at
lest one percent of its annual net profit to empoleeal community around the
companies. The fund is called as community devetyrfund.

On the other hand, the central government promadex holiday to all
companies that are consistent in implementing C$8&rammes that will be
gradually and comprehensively implemented for dagerperiod of its investment
duration®*® Moreover, the tax holiday policy has been passgdtie central
government’’ The regulation provides a 5% tax deduction for panies
implementing CSR by mainly providing assistance disaster affected areas
throughout Indonesi&?

In some districts and provinces throughout Indamesventhough no
Government Regulation on CSR on national level tgefgoril 2012 as instructed by
Article 74 of the Act No. 40/2007 on Limited Compahiability, the Province of

East Java has passed a provincial regulation #wtlates CSR issues within the

14%0p.Cit, Government Regulation No. 93/2010 on Donation National Disaster, Research and
Development, Educational Facilities, Sports Empaomat, and Social Infrastructure Development
Cost Deductible from Gross Revenue.

“Avahyu Sudoyo, CSR Dan Sumbangan Bencana Kurangi Pajak Perusatjdakarta, Investor
Daily, January 12, 2011], 11.

1% aisal Rachman,CSR Ditetapkan Jadi Faktor Pengurang Pajglakarta, Sinar Harapan, January
2011], 17.
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province*® In addition, Kutai Timur District in West Kalimaant Province has also
passed a district regulation on CSR according toméoBupati Kutai Timur, Awang

Faroek Ishakthere were at least five kinds of benefits theagbt while he convened
CSR programmes in the East Kutai district while Wwas in power, such as;
“providing assistance for religious sector, redgcinlliteracy by providing

scholarships for the poor students, alleviatinggotwby empowering micro, small
and medium scale enterprises, allocating more goloisrevitalizing public healthcare
system™**°

The concept of mandatory has been critising byriigonal CSR experts,
Indonesian business associations and Indonesian E2SBd NGOs because they
thought that the concept of CSR should be on valynbasis>'Some of CSR
practitioners that reject the notion of mandato§RCare Achmad Daniff? Jalat®
and Budi R.Minulyd>* Nevertheless, they supported in establishing &ebgblicy
and environment for making CSR implementation irmdoimesia more socially
responsible and transparent.

Currently, CSR has become a cross-cutting issuerdenlisciplinary subject
of academic discussion either international, regiionational, and local spectrum. It
because of CSR is not just cover the issues on geament, marketing and financial
but also it covers some other issues like sociaesmn, peace, justice, international

relations, public policy, and law enforcement. Rert the Minister of Environment

149 provincial Government of East Java, Provincial Retipn of East Java Province Number 4/2011
on Corporate Social Responsibility.

1%awang Faroek Ishak, “Business Sector's InvolvenenCommunity Empowerment Programmes
in Kabupaten Kutai Timur@ww.kutaitimurkab.go.id [Accessed 6th March, 2012].

131Ali Darwi, Director of National Center SustainalhglReport (NCSR),[Interview on 15 September
2013 in Jakarta].

1%2Achmad Daniri, Head of Indonesian Good Governanoe@ission,[Interview on 27 September
2013 in Jakarta].

33jalal, Lingkar Studi CSR/A+ CSR Indonesia,[Intewien 13 September 2013 in Jakarta].

*Budi R. Minulya, CSR-Community Development Consuftat ICON Institute,[Interview on 19
October 2013 in Depok, Jakarta].
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Republic of Indonesia urged business enterprisegnfmement green economic
policy to create efficieny in utilizing natural msces.

The concept of mandatory CSR is to push the comepatu allocate some
amount of money for their social responsibilitisegrammes. In certain countries in
Europe, Denmark is one of the countries supported implementation of CSR
mandatory reporting® It shows that the importance role of governmenmmage
business enterprises to behave in the interesieasaciety in Denmark.

Indonesia has enshrined mandatory legal provisibacause of
environmental cases. There are two (2) environnhesatses that affected most the
people who living around the business operatioey tare Buyat case in North
Minahasa and Lapindo mud volcano in Porong, Sidoaifhe two (2) cases have
politically and socially pushed the national parient to insert mandatory legal
provision into the amandment of Company LiabilitgtAon 2007. Apparently, it is
nearly 7 years of the enactment, the mandatoryl |ggavision can not be
implemented well due to unclear executing reguietion mandatory CSR alone and
overlapping of CSR management among relevant migsst

Recently, Indonesian Environmental Consortium/WALHK&s released a
publication that there are fifty two (52) companlesve destructed environment in
Indonesia since 2012-2013. It shows that the nurobeompanies have destructed
environment are increasing. It means that mandaegal provision has not yet been
implemented well by the government towards the camgs who are operating their
businesses in Indonesia.

Further, the concept of mandatory CSR is more fair the indigenous

people; it preserved and and conserves naturabmess Currently, international

1% Danish Financial Statement Act of 8 October 2008.
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agencies and extractive industries are campaigosrpon trade mechanism in
combating and alleviating global warming, illegabging, and forest destruction.
Further, the mechanism is being implemented underftamework of reducing
emissions, deforestation and forest degradatiorDRE>°

The fairness of mandatory CSR concept for consgremvironment is solely
stated on the 1945 constitution of the Republilmdbnesia. It is obviously stated on
the constitution that every citizen has the rightwork and to have a humane
livelihood and also has the right to live and tdettel his/her existenc@’ Further, it
is quite complex, contorversy and challenging imeeading development policies
against human rights principlé®. The critical issue is about in the level of
implementation of some human rights laws and stalsdaither national and
international or in other words is the most chalieg issue is about the legal
enforcement of those provisiofs.

Aliansi Masyarakat Adat Nusantdtadigenous Peoples’ Alliance of the
Archipelago (AMAN) demands to the international mgjes such the World Bank to
be fair with the Indigenous peopf¥8.Further, indigenous peoples in Indonesia
through AMAN resists that carbon trade mechanismoisfair and injustice for the
sustainability of their lives. It because of theam&nism does not recognise the forest

customary ownership status of the indigenous psdplerurther, it seems that the

1%Naomi Johnstone. Indonesia in the "REDD": Climatea@ge, Indigenous Peoples and Global
Legal Pluralism, [Asian-Pacific Law and Policy Joal; Vol. 12, 2009.], 93.
57 Article 27 clause (2) and Article 28A, the 1945rSttution of the Republic of Indonesia as
amended by the First Amendment of 1999, the Seéanendment of 2000, the Third Amendment of
2001 and the Fourth Amendment of 2002.
138 |rene I. Hadiprayitno, “Challenges Facing the oé¢luman Rights to Address Negative Impacts
of Development: The Case of Indonesia”, [The Lawl &®velopment Review, Vol. 4. No.1,2011],
246.
9bid
189 oc. Cit,Naomi Johnstone,“Indonesia in the "REDIClimate Change, Indigenous Peoples and
%obal Legal Pluralism,” [Asian-Pacific Law and Ryl Journal, Vol. 12, 2009.], 108.
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responsibility of conserving the environmental nistihe side of indigenous peoples
rather than extractive industries. Indeed, extvacindustries cause more pollution
and environmental destruction than the community.

Therefore, based on the researcher opinion manda@®BR concept
introduces more reasonable, fair and balance mesrharto conserve the
environmental and natural resources. One of thendas of mandatory CSR
mechanisms is the responsibility to conserve enwrental and natural resources
sustainability is under the responsibility of theractive industries. It because of
mandatory CSR concept was derived from the conebptis cause the destruction
so that the party should be more responsible tahiétate the environment than
others. If mandatory CSR is consistently implemeéiitg business enterprises, then it
may provide a wider impact towards the conservatibenvironmental and natural
resources as well as local people’s economic.

In some countries, extractive industries are momvesful than the
government itselt®® It encourages human rights groups and other isteedeparties
to advocate and to develop any necessary legataamfent mechanisii® As it is
mentioned that there are two types of challengssgies incorporating development
policies and human rights standards, those are Igaime fulfilment of some basic
principles such as tranparency, non-discriminatjmarticipation, accountablity and
equality between national laws and internationahan rights standard&? Further,

another challenges is to integrate relationshiprben the State and the individd&.

182 Steven R. Ratner,Corporation and Human RightSheory of Legal ResponsibilitiConnecticut,
The Yale Law Journal, Vol. 111, 2001], 48.

3 pid

%40p. Cit, Irene I. Hadiprayitno, “Challenges Facing the od&uman Rights to Address Negative
Impacts of Development: The Case of Indonesia,’e[Lhw and Development Review, Vol. 4. No.1.
Article 7, 2011], 249.
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Based on the researcher’ opinion, the inbalancespawd authority between
the State and the individual encourages peopledé alternative way to strengthen
the relationship between the State and the indalidOne of the most apppriate
alternatives ways is by enforcing the law and ragioihs. It is also the same with the
relationship between the corporation and the imdigl. Corporation is more
powerful in many aspects than the Individual. Thenes the alternative way to make
it balance is by enacting the laws and regulatitinsecause of laws and regulations
is the most democratic way to express the entefesach parties. Every parties is
given access to express its interest regardingeifgpissue related to their interest.

Further, laws and regulations are also recognisedha means to create
security, law order, stability and harmony. Yeg taws and regulations are intended
to protect some different interests among the aitizo be united. However, the
mandatory CSR legal provision is also has been gomaigh the most democratic
process, starting from legal drafting discussiothini the House of Representative
and the submission of judicial review by some bessnassociations. Therefore, it is
for no reason not to implement consistently thevigion of mandatory CSR legal
provision in Indonesia.

Contemporary debates between voluntary and mand@®R should not be
longer persist because of no single solution fitspaoblems'® It means that
voluntary CSR that has been implementing is ndiy@acommodate the interests of
the society. It feels can not solve a lots of emwnental destruction in many parts of
extractive industries are operating. Further, rapgelelopment of international

human rights standards requires states, individodlbusiness enterprises to comply

186 Marcel van Marrewijk, “Concepts and Definitions @8R and Corporate Sustainability: Between
Agency and Communion,” [Journal of Business Eth$)3], 95.
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with those international commitmertS. At last, ratification of those international
human rights standards encourages the State to iédignational judiciary system
with the provision of those human rights polict&s.

The concept of CSR is quite new for Asia regithlt seems like CSR
concept is a new value for Asians and should besteared from the West to Asia
region. Whereas, traditional community in Asia cgghas recognised the value of
respect for social and environmental. It becausma$t of Asian communities are
living in the jungle areas and depending their diwgith the sustainability of the
nature itself.

It is also contradicting with the notion of mandgt&€SR as a concept that
comes from Asia region. The philosophy of CSR igi@oand environmental
responsiveness for local community around the l@ssinoperation and it is
inseparable with the business function of any kessinenterprise<’ Further, the
notion of CSR comes as the response of Multinatiéraerprise (MNE) to the
demands of public interest of society and non-gowemtal organizations
(NGOs)!"* MNEs is always being mentioned as entity that ambyking to increase
profits for their stakeholders and careless to ap@conomic and environmental

circumstances around their businesses oper&ftion.

'70p. Cit, Irene |. Hadiprayitno, “Challenges Facing the nd&uman Rights to Address Negative
Impacts of Development: The Case of Indonesia”e[Thw and Development Review, Vol.4, No.1,
Article 7, 2011], 251.
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2.3 Laws, Regulations, Guidelines and Policies onaidatory CSR

Policy debates over corporate social responsibilityIndonesia between
voluntary and mandatory policy have reflected ttraggle between capitalist class
over local community and environmental conservaiierest:’® The capitalist class
is supported by important elements within the semjovernment officials and
political support by several influence politicahtiers'’* Whereas, local community
was supported by NGOs either local or national wide concern on advocacy,
academics and minor part of the companfes.

Article 74 of Act No.40/2007 on Limited Company hity has given a new
way in executing CSR programmes in Indonesia. Tor@ents of the Article have
become a legal basis for the government to enceurtgg companies in
implementing it. The article has some followingdégharacteristic;

a) The Article 74 and its elucidation have been ddafterough a legal formal
discussion within the House of Representative dbiresia. According to the
Constitution of Republic of Indonesia, Presidentl &fouse of Representative
have the right to jointly agree or disagree onréage Bill.*"®

b) The legal standing of an Act within the legal syst®f Indonesia is the
executing regulation to implement the constituti6hFurther, whenever the
House of Representative has officially agreed @agerAct then it is fully the
responsibility of the Government to implement it pyoviding a necessary

Government regulation.

173 Andrew Rosser and Donni Edwirthe Politics of Corporate Social Responsibilitylidonesia”
[The Pacific Review, Vol. 23. No.1, 2010], 1.

" bid

13bid

"®Article 5 (1) The 1945 Constitution of Republic lmidonesia “The President shall be entitled to
submit bills to DPR (House of Representative)”.

Article 5 (2) The 1945 Constitution of Republic tidonesia “the President may issue the
Government regulations as required to implementslaand Article 7 (1) of Act No0.10/2004 on
Regulatory Drafting
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c) The article 74 of Act N0.40/2007 on Limited Compadngbility was intended to
implement the Article 33 of the 1945 Constitutidntioee Republic of Indonesia
which is the Article 33 has mandated the governmgntimplement the
economic democracy based on the principles of hageess, efficiency with
justice, countinuity, environmental perspectivef-sefficiency and keeping a
balance in the progress and unity of the nationahemy'’®

Further, public sector roles to strengthen the é@mpntation of CSR is
significant’”® It because of public sector has at least four K&y important
approaches to address the clarity of CSR progranmmasmentation. The key roles
are as follows mandating, facilitating, partneramygl endorsing®® Mandating means
that the public sector like legislative body passadvant laws and regulations that is
required to succeed the implementation of CSR @rognes. Further, facilitating
means that provides some guidelines and guidamzedieg the CSR programmes.

Then, partnering refers to a close engagement mithi-stakeholders processes. At

last, endorsing is recognised those successfulestdrave been made by each

stakeholders in implementing CSR programmes thrauiginge publicity.

Aside of policy debates on voluntary and mandat@8R in Indonesia, CSR
has also translated into several types of defimgtisvhich is relatively confusing the
local communities as beneficiaries. Some of terhoigies are being used by experts

and practitioners are as follows; corporate citsem®' charity and

8article 33 of the 1945 Constitution of Republiclofionesia.
79 Tom Fox, Halina Ward, Bruce HowardPtiblic Sector Roles in Strengthening Corporate &oci
Eglsponsibility; A Baseline StytlyNew York, The World Bank Publication, 2002], 3.

bid
181 Kim Davenport, “Corporate Citizenship: “A Staketiet Approach for Defining Corporate Social
Performance and Identifying Measures for Asssesitig [Business and Society of SAGE
Publication,Vol. 39, No. 2, June 2000], 210.
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philanthrophy*®? corporate responsibili}?* community developmer* social
responsibility’®>  corporate-community  relations  (CCE§,  corporate
responsiveness, corporate social performance (CEPand corporate-community
collaboration (CCCJ}® Those terminologies are being used inter-changdapthe
experts and practitioners of CSR.

According to Universal Declaration of Human Rightisere are some basic
human rights must be protected by state such tesstaeryone has the rights to life,
liberty and security of persdi° Then, everyone as a member of society has the righ
to social security and is entitled to realizatiainrough national effort and
international cooperation and in accordance with dihganization and resources of
each state, of the economic, social and cultugddtsi indispensable for his dignity
and the free development of his persondfity.

In the other international human rights law instant, such as United Nations
Declaration on the Rights of Indigenous Peopledjqudarly article 26 clause 1 says

that Indigenous peoples have the right to landsiidees and resources which they

182 Karen Wright, Generosity and Altruism: Philanthropy and Charity ihe United States and
United Kingdom, [the Centre of Civil Society Department of SdcRolicy London School of
Economics and Palitical Science, Civil Society WogkPaper 17, 2001], 1.

183 pietra Rivoli and Sandra Waddoclgitst They Ignore You...?: The Time-Context Dynaarid
Corporate Responsibility [California Management Review, Vol. 53, No.2,12(, 87.

184 Deanna Kemp, “Mining and Community Developmenblfems and Possibilites of Local-Level
Practice”, [Community Development Journal, Vol. 8&,.2, 2010], 198.

'8 Milton Friedman, The Social Responsibility of Business Is to InadsProfit, [New York, The
New York Times Magazine,1970], 1.

18 Barbara W. Altman, “Transformed Corporate Commurielations: A Management Tool for
Achieving Corporate Citizenship”, [Business andiStycReview, Vol 102, 1998], 43.

87 Murphy P.E, An Evolution: Corporate Social Responsivefieg#lichigan, University of
Michigan Business Review, Vol. 36. No. 6, 1978], 19

18 Steven L. Wartick and Philip L. Cochran, “The Ewidn of Corporate Social Performance
Model”, [The Academy of Management Review, Vol. N&.4, October, 1985], 758.

189 oc. Cit Joaquin L. Gonzalez 11118 There Room for More Social Responsibility inafssBusiness
and Economic Turn Around™fAnnual Publication of University of San FransisCenter for Pacific
Rim, Vol.5 No. 2, 2005], 1.

Article 3 of Universal Declaration of Human Righiéew York: United Nations, 1948.

¥IArticle 22 of Universal Declaration of Human Righiéew York: United Nations, 1948.
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have traditionally owned, occupied or otherwiseduse acquired® Then, clause 3
of the same article says state shall give legabgeition and protection to these
lands, territories and resources, such recogngi@ail be conducted with due respect
to the customs, traditions and land tenure systemshe indigenous peoples
concerned. In addition, Article 29 of the Constantsays indigenous peoples have
the right to the conservation and protection of ¢éin@ironment and the productive
capacity of their lands, territories and resour&tate shall establish and implement
assistance programme for indigenous peoples fdr sanservation and protection,
without discrimination.

Based on some provisions of UDHR and UNDRIP abdweas clearly stated
how many rights and interest of various peoples/@andommunities related to
environment, land and natural resources. Furtheniomakes sense if state create a
“one-stop servicesystem to accommodate all different and variaghts between
one and another by implementing mandatory corp@@tel responsibility.

In some countries, corporations are more powedahemic actors rather than
its government itself in term of controlling oves inatural resources or lack of
willingness to control its natural resourdé®.The willingness of some least
developed states welcome foreign investment bec#usg need direct income
through taxes payment but at the same time theg havsufficient resources either
the system of monitoring or human resources torobektractive industries in their

countries:>1f corporations are allegedly may contribute toywserious human rights

%nited Nations,United Nations Declaration on the Rights of Indigea PeoplefNew York,
United Nations, 2007].
%y oc. Cit Steven R. Ratner, Corporations and Human Rights: A Theory of Legal
Il?gflsponsibilit)r[Yale Law Journal Vol. 111, November 2001], 443.
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violations then the states should develop the bBedtmost suitable system for the
country to anticipate and tackling the occurrerag kind of circumstances.

It is shortly being noted that mandatory CSR poigcgn alternative solution to
be taken by particular country to eliminate viadas.According to the theory of
international human rights law, it has been obvipstated on Universal Declaration
of Human Rights (UDHR), Government is the only aaibliged to protect human
rights of its people. While the government failcmnduct its obligation to protect it.
then, individual can advocate its rights by usirame recognized international
human rights mechanisht

Recently, the interest of protecting environmerd &mds, of producing clean,
safe, healthy and organic agricultural productsustaining natural resources are not
only the interest of one single state and/or ongleicommunity but also has been
interest of entire nations and states across titeedi® All of these people are living
under the same planet, the same sun and the saré&eiefore, it is very urgent for
states to create a better policy, rule and/or @@r to make sure all the same
interest are well-protected and well-obeyed byalties particularly corporatioris’

International law provides voluntary benchmarks gawate sectors to respect
for human rights principle§? It makes extractive industries sometimes make
decisions against the international human rightnddrd because it is just a
voluntary basis. The research is expected to desthie necessity of national policy
intervention from particular country to impose extive industries to respect for

international human rights principles properly.eimational environmental law will

199 oc. Cit United Nations, Universal Declaration of HumagRs.
19 Christopher R. Duncan, “The Impact of Regional ghatmy and Decentralization on Indigenous
Ethnic Minorities in Indonesia,” [Journal of Devplment and Change, Vol. 38 No. 4, 2007], 711.
197 i

Ibid
1%%Robert Howse, and Ruti TeiteBeyond Compliance: Rethinking Why InternationalvlReally
Matters.[Global Policy 1, No. 2, 2010], 127.
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only protect society as a whdl®, it means that there is state’s obligation there to
provide reliable and appropriate procedures toeutoits people’s human rights-
related to environmental violations. One of the teffective and efficient ways to
prevent infringements of environmental law and ddsiman rights principles by
corporations are by implementing mandatory CSRwayaout to prevent it.

Multinational corporations (MNCs) commonly develdpieir own codes of
conduct and measures to implement their CSR pragest® They publicize and
disseminate their own internal policies to themkstholders regarding their strict
policies in delivering CSR programm®&s. Compared to the CSR regulations
initiated by individual business enterprises, teROregulations provided by public
authorities or relevant government office couldtéresafeguard the implementation
of CSR programme®? This notion shows us that public auhorities are thost
acceptable party to pass any CSR regulation andew#athe regulations are. In the
context of Indonesia, the public authorites havespd a mandatory approach for
conducting CSR in Indonesia, despite the rejectieceived from business
enterprises regarding its implementation.

Unfortunately, the government’s provision has ne¢iimplemented well due
to lack of political will and relevant regulationgoplicies, and guidelines from the

central governmerf® Improving the quality of CSR implementation in tmsia

1995éverine Fiorletta LeroyGan the Human Rights Bodies Be Used to Produceinmteleasures to
Protect Environment-Related Human Right$§Review of European Community & International
Environmental Law 15, No. 1, 2006], 66.
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[Journal of Asian Economics, Vol. 17, 2006], 50.
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depends on the extent to which the government all&8R to be implementéd’
After reviewing some evidence, the researcher cmed that there has been a vested
interest of some groups who stood behind the sdeeelay the implementation of
mandatory CSR legal provision in Indoneta.

The mandatory CSR will provide rules, regulatiogeneral conditions and
specific guidelines on how corporations must comphlgth the existing
environmental principles and laws. In some cadesgektractive industries are more
powerful entities; the states lack the sufficienintan resources and capabilities
following a vulnerable human development syst&hiThe CSR movement can act
as a tool to pressure the multinational corporatit; pay more their attention on
how to tackle the possible negative environmentad aocial impacts of their
business operatioris’

Indigenous peoples are the most vulnerable groelaged to environmental
damage$” In an increasingly interconnected world, transal law and an
expanding international legal system increases réqgertoire of legal system
available, providing new legal resources and sauroé legitimacy for local

peoples’®® Even the local communities have been given a ereaicess to manage

204 Melody Kemp, Corporate Social Responsibility in Indonesia: QuigxoDream or Confident
Expectation ?, [United Nations Research Institute for Socialv@lpment, Technology, Business
and Society Programme Paper No0.6,2001], 7.
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their own budget and revenues but still when it esnto extraction of natural
resources then the best interest of indigenouslesape ignored:’

The adoption of international policies must reflébe needs of particular
country in fulfilling its citizen rights over humanghts, sustainable development,
social justice and community empowerm&nitAs a contemporary case study is the
struggling of indigenous peoples to secure custgrfaest rights in the content of
REDD-related law and policy creation at nationatgional and international
levels?*? There is probably also a need for more linkageveen trade and human
rights, social questions and environmental conc&rh$n regard to sustainable
development, there are some basic principles dswslequitable distribution of
economic opportunities, alleviation of poverty, f@aion of human rights and
respect for environmental conservatfdh.

The researcher’s is of opinion that mandatory CSR way out offered by
Indonesia to adapt global environmental changes seuliring sustainability of
environmental resources for the next generatiomldbd stresses the significant of
cross-cutting issues such as transparency, amtjmown, accountability,
participatory development, and the responsibilify civil society movement®
Sustainable development is not only discussingrenwient issue but also the most

important is how to synergize and integrating betwenvironmental, social and

210 | oc. Cit, Christopher R. Duncan, “The Impact ofgRmal Autonomy and Decentralization on
Indigenous Ethnic Minorities in Indonesia”, [Jourmd Development and Change, Vol. 38 No. 4,
2007], 712.
21 R. Mushkat, Globalization and the International Environmentaédal Response: The Asian
Context [Asian Pacific Law Policy Journal 4, 2003], 50.
%12 Op. Cit,Naomi Johstone, Indonesia in the "REDDtim@te Change, Indigenous Peoples and
Global Legal Pluralism, [Asian-Pacific Law and RgliJournal 12, No. 1, 2011], 9.
“BAllan Rosas,State Sovereignty and Human Rights: Towards a Gl@mmstitutional Project
[Political Studies No. 43, 1995], 68.
“MOp. CitR. MushkatGlobalization and the International Environmentaldal Responséfhe Asian
2Cig)lntext. [Asian Pacific Law Policy Journal 4, 2003 .

bid

53



economic empowerment aspect as together goalsnmulicultural and dynamics
society?*

The fundamental rights of human beings are diviaéo three dimension as
follows communal rights, personal rights and corabon between communal and
personal right!’ Therefore, mandatory CSR offers solution how tgage and
combining between communal and personal rights bsatmg public-private
partnership. The scheme offers more participatéforts of local people as the main
beneficiaries.

Normally fundamental rights should be protectedh®ystate as the operator of
sovereignty. For example; if state violates indiator collective individual rights
then the individual or collective individual mayktalegal action against the state. In
the case of human rights violations done by muiibmel corporations (non-state
actor), individual or collective individuals maygal their rights directly against the
multinational corporations through appropriate ctednof advocacy both national
and international. In regard to channel of advocémy individual or collective
individuals at international level, if it is invadd multinational corporations the
victims may go through OECD dispute resolution aodmplaint handling
mechanism and it is involved palm oil plantatiomsporations then the parties may
go through RSPO complaint handling procedures.

Both are voluntarily basis of mechanism provided thgse associations.
Nevertheless, it is need to construct national wtespand complaint handling

mechanism at the national level before it goesnternational arena. One of the

21 Marie-Claire Cordonier SeggerSustainability and Corporate Accountability Regimes
Implementing the Johannesburg Summit Agefidaview of European Community & International
Environmental Law 12, No. 3, 2003], 297.

“"Gunther TeubnerThe Anonymous Matrix: Human Rights Violations byivée’ Transnational
Actors [United Kingdom, Modern Law Review, 2006], 327.
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options is by strengthening mandatory CSR mechaasmtool of internal and even
national dispute and complaint handling mechanismvinich extractive industries
violate national rules and local wisdoms in relatim social, environmental and
economic empowerment in particular country.

The existence of multinational corporations may seauseveral serious
environmental and societal damages such as aiutwl| land pollution, water
pollution, forestation, land degradation, illegalgying, horizontal conflict local
communities, force disappearance of local commesitidisgraceful working
condition, chemical accident, flood or landslidel e negative effects against
fundamental right of particular people and the peopay take legal and/or non-legal
action against the transnational corporations.

There are major human rights abuses in the corméxtuman rights and
globalization as following, state actors and traismal corporation$® As an
example, in arctic also was found the most hazar¢gauticles as of people consider
it is the most pristine area on the e&fthThere are several number of voluntary
international instruments of human rights both ikipbnd explicit which consisting
environmental conservation principf&8 such as 1972 Stockholm Declaration, 1992
Rio Declaration on Environment and Development,8l@#hiversal Declaration of
Human Rights (UDHR), United Nations Declaration thve Rights of Indigenous

Peoples (UNDRIP), International Covenant on CividaPolitical Rights (ICCPR)

“.sumner B. TwissHistory, Human Rights, and Globalizatifournal of Religious Ethics 32, No. 1,

2004], 67.

“%Henrik Selin, and Noelle Eckley Selinndigenous Peoples in International Environmental
Cooperation: Arctic Management of Hazardous Suls#gnReview of European Community &

International Environmental Law 17, No. 1, 2008],80

““Marie Soveroski,Environment Rights Versus Environmental Wrongs:uRorover Substance?,

[Review of European Community & International Emvimental Lawl6, No. 3, 2007], 261.
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and International Covenant on Economic, Social @udtural Rights (ICESCR),
African Charter of People and Human's Rightsaind Kyoto Protocat®?

It also necessary to provide the most reliable sscé international
environmental law in order to create more effextigispute resolutions and
complaint handling mechanisiffs. It was found that local communities are lack of
awareness and also not really familiar with the pliemce concept of international
law works?** It requires transforming international human rigahd environmental
principles into national policies of each countrybe reinforced by national and local
procedure$*One of the ways to do it is through such a manga®8R framework.
Mandatory CSR policy has a legal power to upholel thles because mandatory
CSR policy is a binding rule for all CSR stakehotde

Fundamental rights are not only binding the stdies also multinational
corporations®® Human rights instrument and its mechanism shoutd be
considered as only a tool of dispute resolutiorta/een the state and citizen but also
between multinational corporatioffSEuropean institutions released its international
policies in promoting human rights statutes or doet that allow multinational
corporations under European law jurisdiction tosbed at home for human rights-

based crimes abroad as part of corporate liakliy transparency®

*!ibid
?2Cinnamon Pinon Carlam&ood Climate Governance: Only a Fragmented Systemternational
Law Away? [Law & Policy 30, No. 4, 2008], 450.
Abid
?2%0p.Cit Robert Howse, and Ruti TeiteBeyond Compliance: Rethinking Why International
Really MatterdGlobal Policy 1, No. 2, 2010], 129.
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In addition, at least there are three main facttwsuphold corporate
accountability, firstly voluntary instruments whiclare called as “corporate
responsibility”, secondly, domestic or national dsuhrough foreign direct liability
which is called as “corporate liability” and thiydlthrough a “corporate citizenship”
scheme where usually governments have a speci@mitional treaty with business
entities and civil society as equal partrféfs.

As an example of pollution management system intddnKingdom where
public considered it as activities against transpey, then public criticize it
seriously because the dispute resolution has fiowied environmental rulesS? A
lot of multinational corporations have been impletmey voluntary initiatives such
as corporate social responsibility to engage witirt stakeholders such as local
people, governments and civil society organizatiaml internally they also
developed a system to measure the imp&tts.

Many multinational corporations developed interm@iporate codes of conduct
to guide their CSR programmes and it may differrfrone corporation and another,
there should be a single standard of CSR progransuels as the same Standard
Operating Procedures (SOP) that apply for all mattonal corporations to measure
their compliance with the rule of law system itséffMandatory CSR will also as a
good way to produce such SOP to be applied fomalltinational corporations in
Indonesia. After all, beneficiaries may measure tegree of accountability of

certain corporation.
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Most of environmental policy makers in most cowgrihave difficulties to
synergize and integrating between environmentateption policy and economic
growth policies’*® Unlike in Indonesia, Indonesia has implemented dagry CSR
policy since 2007 through the enactment of Limit€dmpany Liability Act
N0.40/2007. That policy may synthesize environmeptatection policy, social
development aid and economic empowerment programfhere are a lot of
international voluntary standards have been deeelopither by industries and
business organizations or government represensaéind civil society organizations
to measure an effective environmental and foresteption®3*

Corporate code of conducts itself may not be endogaffirm corporation’s
compliance, there should be more powerful toolgbald corporation’s compliance
such as mandatory CSR policy. Even OECD guidelines for multinational
enterprises, it just contains purely guiding prohes on good business practices for
all multinational corporations that voluntary bemm member of OECD without
any enforcement procedurgd. In relation to current global concern on
environmental protection, it is very urgent to havkinding standard of services and
universal reporting formats’

If the idea is still voluntary principles and votany compliance then
universality standard will never been achieved.gReaeed to think out of the box in

order to strengthen the current policy to be marergrful and comprehensive. One

233uzanne Kingston,Integrating Environmental Protection and EU Competi Law: Why
Competition Isn't SpeciglEuropean Law Journal 16, No. 6, 2010], 780.

“paul R. Kleindorfer, and Eric W. Ortinformational Regulation of Environmental RiskRisk
Analysis 18, No. 2, 1998], 155.

23%0p. Cit Marie-Claire Cordonier SeggeBustainability and Corporate Accountability Regimes
Implementing the Johannesburg Summit Agefidaview of European Community & International
Environmental Law 12, No. 3, 2003], 301.

23%0p. Cit Sumner B. TwissHistory, Human Rights, and Globalizatiojdournal of Religious Ethics
32, No. 1, 2004], 69.

234n.B.T. Mock, Corporate Transparency and Human Righifalsa. J. Comp. & Int' L, 2000], 15.
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of the choices is by strengthening mandatory Caméwork in the country in order
public will have more access to information on phegramme-=2

International environmental law has emerged asnaisgue to the global arena
because of common global concerns of massive emmieatal destruction in many
places around the world such as illegal loggingedtation, land degradation and
global warming?**Most of environmental rules and regulations regsapecifically
on the process, technology use and output of théraemmental resourced’® In
addition, there is a direct link between rules nmalend the useré?

There should be a standard procedure for the miekers and users to
negotiate some disputes issues or complaints haween braised by
beneficiaries*Mandatory CSR policy is initially offer the standanf mechanism
for both parties or even involve other group to éndlae same opportunity in the
implementation process of CSR programme. It is etqueto develop a check and
balances mechanism for the accountability of CSigjammes.

There is a close relationship between human rigims$ human dignity*®
Human dignity was the major concern of human sdhatv making proces$? In
addition, economic and social arrangements mustntegral part of enhancing
human dignity around the worfd® There is a new term which is called “social

contract” between state and private sector in ptiot@ and enhancing human

2%%0p. Cit Marie-Claire Cordonier SeggeBustainability and Corporate Accountability Regimes
Implementing the Johannesburg Summit Agefidaview of European Community & International
Environmental Law 12, No. 3, 2003], 304.
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rights?*® The “social contact” is emerge in some internalodocuments for
example 1948 Universal Declaration on Human Rigi@2&CD Guidelines for
Multinational Enterprises, But those are not wordlvbecause corporations are only
comply voluntarily with these international standkmand they just simply organize
their resources to only reach maximum profits Faitt shareholders'’

In addition, many corporations in the field is @guiteluctant to respect for
human rights standard as well as corporate soespansibility’”® Rules and
regulations have been made to encourage all theggnational corporations to
respect for human rights standard in order to sebuman dignity. There are some
rights of the people ether collective and persaitgdits to be protected by the state
and also at the same time there are some dutiesdsbe implemented by the state to
ensure that these rights are well proteéféd.

Wars and horizontal conflict have occurred in maigces around the world
made people especially some interest groups sudiusisess and society to make
business and human rights stand together by pregwame following international
voluntary principles or treaties, for example CAWXinciples for Business and
Interfaith Declaration, Standard of Principles @anadian Business, The American
Model Business Principles, The Pacific Basin Ecoicor@ouncil Charter on
Standards for Transactions between Business aneér@oent, AA1000 for Social
and Ethical Accountability, SA8000 for Labour RightStandard and 1SO

Environmental Managemefit®

246\, Cragg, Human Rights and Business Ethics: Fashioning a Sewial Contragt’ [Journal of
Business Ethics 27, No. 1, 2000], 205.
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In addition, the emerging of those nepost war social contrattbecause of
some reasons behind such as to run business toope adaptive with social
circumstances surrounding them, to protect humanitgi by respect for human
rights principles, to ensure participation of cisdciety organizations in the business
practices’™!

The presence of multinational corporations hasifsogmtly increase national
economic growth of particular country and many @ citizen may access job
opportunities>?Multinational corporations may commit human rigkitslations are
not only in an armed conflict area but also in ageeand calm area, for example;
doing land conversion by forest burning and disorating employees from local
communities group>>

The demand of human rights is very natural respoosshange the situation
into a better circumstance to ensure human digrfjuman rights abuses frequently
affect minorities, the poor, marginalized, indigaageoples, children, women and
vulnerable group&’Therefore, the state should provide a system tlet prevent
multinational corporations doing that or at ledshimate these kinds of violations by
imposing a more binding policy such as mandatorRCS

Civil society organizations frequently organize anwbnstration or public

campaign against multinational corporations as ghthe public pressure to impose

%1 R. McCorquodale,Feeling the Heat of Human Rights Branding: Bringifgansnational
Corporations within the International Human Rigitence [Human Rights and Human Welfare 1,
No. 4, 2001], 21.

252 3. Nolan, With Power Comes Responsibility: Human Rights armmip@rate Accountability
[University of New South Wales Faculty of Law Res#eSeries, 2010], 11.

%3 D. Weissbrodt, Corporate Human Rights ResponsibilitiegZeitschrift fiir Wirtschafts-und
Unternehmensethik 6, No. 3, 2005], 279.

%%0p. Cit J. Donelly, Human Rights and Human DignitAn Analytic Critique of Non-Western
Conceptions of Human Righ{3he American Political Science Review, 19821630

#5°D.Weissbrodt and M.KrugeNorms on the Responsibilities of Transnational ©@oapions and
Other Business Enterprises with Regard to HumarhtligThe American Journal of International
Law 97, No. 4, 2003], 901.
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them to accommodate the local community’s inte?®sn fact, moral pressure such
as demonstration or blockade has significantly gdroultinational corporations to

respect for human rights’ Accordingly, the good reputation of a particular
corporation is an asset that may increase theiiitpubile negative allegations of

involvement in human rights violations that areseal by civil society organizations

may affect the corporation’s revenu@és.

Multinational corporations have been increasinglyesting their capital in
developing countries through foreign direct investinschemes offered by the host
government. They have been offered some profitelslenomic package such as
cheap labour, tax reduction policy, and an easgnbes policy. Regardless of
mandatory CSR legal provision, these corporatidss bave to be more responsible
for the social, environmental and economic circamses around them.

Local communities are resources for multinatiorajporations through which
they operate. By having good relationship with tleeal coommunities, their
business can go smoothly and sustainable. Therafmrdatory CSR is expected to
strengthen the relationship because then the cafipos have not only a
responsibility but also an obligation to empowegithstakeholders properly. Most
people believe that multinational corporation maguse indirect environmental
damages such as pollution and discrimination aneegociety°

Corporations always take responsive actions folgwa natural disaster that

occurs at their operating places, and this is ebegelsy the government and the local

#%0p. Cit R. McCorquodalefeeling the Heat of Human Rights Branding: Bringifiginsnational
Corporations within the International Human Riglisnce [Human Rights and Human Welfare 1,
No. 4, 2001], 21.
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society?® In Indonesia, the government has released a métimiicy through which
corporations will be given a tax holiday schemethiéy assist in certain social
activities such as helping with national-wide matudisaster, research and
development, education facilities, sport developmesupport and social
infrastructures expensé%.In fact, the response of one corporation is differthan
another following the voluntary rule.

Most of these corporations then consider that bowva assistances are given as
part of a CSR programme. In fact, some CSR expsats that those kinds of
assistance are only recognized as philanthropiesrefore, it needs to be made more
powerful by giving a force authority in order togbuthese corporations to react the
same and to quickly respond when a natural disas@irs. Furthermore, mandatory
CSR policy is highly recommended by a decision makebe a smooth tool of
pressure to these corporations.

One of the most effective strategies to protecteim@ronment is by providing
a powerful regulatioA®” Moreover, the lack of internal and external moniitg and
evaluation process may contribute to illegal atidgi that may prevent a
corporation’s successful implementation of its Q8Bgramme$®® As a new policy,
the mandatory CSR will replace the old system (thkintary CSR) in trying to

develop a system that may detect any internal atetreal fraud of a corporation. As

*Dennis S. Mileti, Daniel M. Cress, and JoAnne De®&oWarlington.Earthquake Culture and

Corporate Action[Sociological Forum 17, No. 1, 2002], 161.
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an example, the United States Sentencing Commidssnprovided a new set of
compulsory sentencing guidelines for corporate @hér institutional offender$?

It was a culmination of a 25-year effort to develpd specify the statutory
sentencing standards for individual and instituaiomhe state is morepbtentially
armed to control corporate crim&” In this context, mandatory corporate social
responsibility policy may encourage corporationsatoid illegal activities because
there will be severalréwards and punishméntules within the policy.

Environmental rights are an integral part of thenan rights systerft® This
means that there is a strong link between envirotaheights in particular and
human rights law and principles in general. Thesees are like two sides of a
currency and it is indivisible between one and heot Many of international
environmental conventions, treaties and agreen@etmade based on human rights
principles and international actors, and it is dieaestablished that states have
obligation in these ared¥’

Unfortunately, all these international treaties dnddeen made on voluntary
basis rather than compulsory. It needs a strongmedtpolicy concept to implement
each article of these international environmendties. Mandatory CSR is one of
the most affordable and appropriate ways to beustbdiari of these international
environmental conventions within the national eomt

This study will also connect human rights princgplespecially on the

environmental rights and the CSR objectives whethbystate has obligation to keep

64 D.R. Dalton, M.B. Metzger, J.W. Hill, W.W. SimmeikL. Cobert, E.J. Conry, and K.H. F&he
New U.S Sentencing Commission Guidelines: A Wakgallfor Corporate America [and Executive
Commentary[The Academy of Management Executive, 1994], 7.
25 W.S. Lofquist, Legislating Organizational Probation: State CapgcitBusiness Power, and
Corporate Crime Control[Law and Society Review, 1993], 741.
%% Marie SoveroskiEnvironment Rights Versus Environmental Wrongs:uRorover Substance?
ggnited Kingdom, Journal Compilation, 2007], 261.
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the rights of lives of its citizen away from enwviraental destruction. On the other
hand, the government should also provide a conduaiwestment climate for
extractive industries which also support the ecanagrowth of a particular country
and create more employment opportunities.

CSR is purely and traditionally part of businedsie and is usually treated as
voluntary programmes of the corporations. Nowadg@gple see that most CSR
programmemes are implemented by multinational catpmns as a symbol of their
commitment to be socially responsible with the egoit social, and environmental
circumstances around them. Business ethics can kasenshrined by rules and
regulations to be implementable in necessary cistantes. Stakeholders cannot
merely expect that the CSR implementation can dipen the goodwill of
corporations to conduct it; there should be a sydte guide its well implementation
in corporations®®

As a good example, the U.S. Congress has enacsetl @ code of ethics to
improve public trust in the markets because of hioat conduct of shares brokers.
The code of ethics was translated into writing swkehich is called thé&arbanes
Oxley Act®® In line with the objectives of CSR programmes éstore public trust
on the concerned and to instill, strong commitmaemd goodwill of corporations to
be more responsible with social, economic and enwrental circumstances
surrounding them, it is necessary to formalizegtegrammes into a binding rule.

Good corporate values can be determined by googocate governance.

Factors that influence good corporate values aréolé®wns: ownership structure,

%%%0p. CitMarie Soveroski, Environment Rights Versus Enviremtal Wrongs: Forum over
Substance?, [United Kingdom, Journal CompilatidiQ7], 265.

%9 D, Hess,A Business Ethics Perspective on Sarbanes-Oxleytlmmdrganizational Sentencing
Guidelines [Michigan, Michigan Law Review, 2007], 1781.
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board of directors’ composition and stakeholderluierice>’® Therefore, the
stakeholder theory emphasizes that the corporagi@mcouraged to create as much
good value for its important stakeholdéfsin this case, stakeholders are actually
divided into three key elements such as the govemtyrcorporations and society.
The society is the primary beneficiary from thessRQorogrammes.

The stakeholders’ roles are very important factar fthe successful
implementation of the CSR programmes. Furthermdreyell implemented by
multinational corporations, the mandatory CSR framork may significantly
contribute to alleviate poverty in low- and middteome countries through its CSR
programme$/? Additionally, those programmes are expected tdirdeed to other
poverty alleviation projects within the country.

Indonesia also needs a single CSR surveillance bloalyis able to design,
organize, monitor and evaluate the CSR programnfesadous multinational
corporations throughout Indonesia in a more creddnld accountable manner, unlike
the current situation in Indonesia in which fewtiloé ministrie$’® are having a CSR
section which takes control and implements the @8Rrammes. These, ministries
also release CSR standard of service, CSR awardxyther CSR gatherings that are
intended for multinational corporations to complighathose tools.

Multinational corporations are mostly accused hyil gociety organizations
for having organized crimes against public inteasl guidelines have been made

by the commission to prevent and even to sentdrera tvhile they are committed to

2%, ThomsenCorporate Values and Corporate Governang€orporate Governance 4, No. 4,
2004], 29.
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do some following crimes such as forest destructiaud, tax manipulation, waste
violation, money laundering, and antitr@ét. In relation to CSR strategic
implementation and part of business ethic, it malesse to create such a guideline
to speed up the CSR adoption as a way to allep@terty, protect the environment,
protect the basic rights of people and ensurenthtitral resources are sustainable.

It is effective to create a clearer picture of C&Rategic implementation by
setting more specific policies, for instance, bitisg up general guidelines or codes
of conduct. Further, mandatory CSR is considerednasof the most strategic ways
to engage with its primary beneficiaries. In factultinational corporations have
great influences on government officials, and imsacases, they interfere with the
state’s economic strategic decisiGhisGovernment has legitimate power of coercion
to enforce the regulation in order to prohibit oandate certain activities that can
ensure harmony and safety of all citizens, pardidylwhen the communities are the
living surrounding of the extractive industrieswhich they operat&’®

Most of current governments are utilizing criminaws or penalties on
multinational corporations which have committed ibass violations’’ There are
some clear examples in which multinational corporet were involved in
environmental destruction, social mistreatment, crihsination and excessive
violence on local indigenous groups during theirsibasses operatiof€ In
addition, there are at least two real examplesnaohesia in which multinational

corporations have affected the sustainability ivof the local population groups.
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One of them is environmental destruction causedri®eport-McMoran in
Papud’”® and another being mud volcanoes that accured inngp Sidoarjo, East

8 Moreover, much environmental damages in Indonesi@ allegedly caused

Java?
by multinational corporations. These are real edamfor decision makers to refer
when making policy changes on corporate socialaesipility from being voluntary
to mandatory.

Despite many human rights conventions, agreemant$ treaties being made
by states and civil society organizations, manyheim do not work well yet. They

need a further instrument to be implemented infiglld and mandatory CSR is one

of the best executing frameworks for human righgsrument£®!

2.4 The Functions, Jurisdictions and Liabilities of CSR Surveillance Body in
Indonesia

Broadly, corporate social responsibility in Indsizeis divided into two major
clusters. First, CSR is being implemented by stawened-companie$? It is
monitored and coordinated by the Ministry of St@wned-Companies of Republic
of Indonesi&®® Therefore, CSR is being implemented by private manies such as
manufacturing- or natural resources-basedcompanibsch are monitored and
coordinated by the Ministry of Social of Republicliedonesid®* and the Ministry of

Environment of Republic of Indonesi&

"9 Freeport McMoran Corporation in Indonesia hasgeitdy caused environmental damages in
Papua.

80| apindo Brantas was accused violates human righ®®rong Sidoarjo, East Java.
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There is still limited of jurisdiction of each laregarding CSR in Indonesia.
Those laws are only concerned specific ministriesother words, there is still no
regulation that connects them to one another. Alghahe government regulation on
CSR has just passed by the end of April, 2012nly covered the general terms of
CSR without specifying its jurisdiction, monitoribgdy and liability?*°

The Indonesia Financial Institution and Stock Exade Supervisory
BodyBadan Pengawas Pasar Modal dan Lembaga KeuaBa®REPAM-LK) had
released a regulation that all companies listetieénstock exchange is encouraged to
submit its annual financial report together withe ttCSR annual report to
BAPEPAM-LK.?®” According to the rule, the body is also applyingtaistle blower
policy for complainants who report fraud or miscoadthat is allegedly committed
by any corporation. This will protect insiders oygperson who would like to report
any fraud or violations that might have been corathivithin a corporation.

Jurisdiction of mandatory CSR provision in Indomesi still limited to natural
resources-based corporations. It means that itotscompulsory for non-natural
resources-based companies to comply with the *ffileNotwithstanding, the
Indonesia Chamber of Commerce and Industry DepotieResearch, Industry and
Technology convinces that mandatory CSR is necgsbacause at times, the
implementation of CSR programmes is misdirected.

Corporations believe that a CSR framework may ke to alleviate some of

potential risks associated with uncertain circumsés in which they operafé® The

8 Government Regulation No. 47/2012 on Environmentad Social Responsibility of Limited
Company Liability.

%'Head of Stock Exchange and Financial Institutionpéuvisory Board Decree, No KEP-
134/BL/2006 on Obligatory Annual Financial Repant Public Listed Companies.

88 Government Regulation Number 47/2012 on Envirortaleand Social Responsibility of Limited
Company Liability.

289D, TzavaraCan the Threat of Costly Litigation Be IncentiveoHgh for Companies to Engage in
CSR?]Academic Management Review, 2009], 241.
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general thought of the European commission is @&R is a voluntary engagement
rather than mandatofy° It influences the way of European corporationsagyegl
with the CSR programmes. As an example, the Freogborate law is attempting to
use hard law as a means to push assets managegsdme more transparent and
accountablé® Moreover, costly litigations may push corporatis@smplement the
CSR programmes to avoid any damages or insolventhetr businesses?

Currently, a lot of government agencies at naticaral sub-national level in
Indonesia are eager to pass CSR rules and requdaiitiis is a good signal of CSR
strategic implementation. CSR can be used as amattve source of development
fund. But it should be regulated in more detaibnder to avoid any overlapping of
tasks and responsibilities between the central mowent, the local governments and
the private sectors. The involvement of privatet@scin the development process
should be on their portion as business entitiesales they also the have
responsibility to pay for their labour salariesx,taetributions, and profit target as
demanded by their shareholders.

The development of mandatory CSR policies at sulmma level should be in
line with higher rules and regulations. Yet, thexatill no government regulation on
CSR, although the provincial government of EastaJaas released East Java
Provincial Regulation on CSR® Instead, some other districts, municipalities and
provincial governments are on their way to pas# tp@vernmental regulations on

CSR.

20 |bid.

29 Tchotourian,Comparative Lessons on Corporate Law and CSR: Ham as Solution? Do the
French Offer the Way AheadZorporate Social Responsibility Journal, 202H].

29%0p. Cit D. TzavaraCan the Threat of Costly Litigation Be Incentiveoligh for Companies to
Engage in CSRPAcademic Management Review, 2009], 245.

2930p. Cit Provincial Government of East Java, Provinciagiation of East Java Province Number
4/2011 on Social Responsibility of Limited Compdngbility.
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The most important point of the process is that ational governments must
provide a better and more conducive circumstancsufiport the effectiveness of
CSR implementation in their areas. The role of gowent should be in the areas of
being a regulator, a motivator or a facilitator@BR programmes rather than being
the implementing agency of the programrfiés.

Nowadays, conducting CSR studies and executiomefprogramme are not
only the responsibility of the central and sub ol governments; they have
become multidisciplinary and inter-related institnal issue$® Business
institutions, Civil Society Organizations (CSO) agovernments should establish a
partnership among themselve to ensure sustainabdlelapment under the law
systent® Unfortunately, there is still some remaining isguenandatory CSR such
as the leaving of CSO'’s role behind. This was obsip seen during the discussion
of government regulation on mandatory CSR, wheerethwere no single CSOs
involved by the legal drafting teaff\’

The role of civil society organizations is stibbtnfrequently mentioned by the
government in any act of CSR such as the Investrett®® the Social Prosperity
Act,*® the Micro Small and Medium Size Enterprise A8the Company Liability
Act and the State Owned-Company Act. Frequent wemknt of CSOs in
monitoring and supervising of CSR programmes mayl l® the transparency and

effective implementation of good corporate goveogamrinciples. In relation to

2%gri Yuliani. Corporate Social Responsibility; Public Liability Business Sector and its Implication
ESSIPuinc Administration StudiefRublic Spirit Journal Vol.6 No.1,2010], 27.

bid
2%A.G. Scherer, A.G., and G. Palazdthe New Political Role of Business in a Globalizéarld: A
Review of a New Perspective on CSR and Its Impizsifor the Firm, Governance, and Democracy
[Journal of Management Studies 48, No. 4,2011], 899
“0Op. Cit, Government Regulation Number 47/2012 on Environaleamd Social Responsibility of
Limited Company Liability.
2%0p. Cit Act No. 25/2007 on Investment.
2990p. Cit, Act N0.11/2009 on Social Welfare.
3%ct No. 20/2008 on Micro, Small and Medium ScaleeEprise.
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good corporate governance principles, many coumtraeve performed and initiated
legal, regulatory and institutional corporate goxarce reforni>*

The good corporate governmance principles of thga@ization for Economic
Cooperation and Development (OECD) play a sigmificaole to the CSR
implementation strategy and reporting in Indonediie principles have been
adopted by the Indonesia stock exchanges througREB¥M-LK regulatiort®?
There are two important sections in the documentata whistle blower and CSR
principles. These principles should be respectedilbgompanies listed in to the
stock exchange, which also should follow thoseqgipiles while they are submitting
their annual CSR reports to the stock exchange dtigen

According to some previous reports, those listegp@@tions claimed that they
have implemented the CSR programmes well during udgét year period.
Unfortunately, there is still no standard monitgriand evaluation tool to measure
their claims. Furthermore, the stock exchange cdtamishould also provide a
greater access to information for public such &sciliil society organization groups
and other CSR beneficiarié¥.

In addition, a statement was made by the heaBRbiMigas who suggested
that CSR funds be converted to cost recovery faatidan be claimed back from the

government® This suggestion has been included on the CSR sicoviwithin the

%The World Bank, Report on the Observance of Statsland Codes, [New York,The World Bank
Publishing, 2010], 7.

%92 stock Exchange and Financial Institution SupenryisBoard, OECD Principles Implementation
Studies on BAPPEPAM regulation on Corporate Govwerea[Jakarta, Stock Exchange Publishing,
2006], 4.

3%30p. Cit Stock Exchange and Financial Institution SupenyisBoard No.KEP-134/BL/2006 on
Obligatory Annual Financial Report for Public Lidt€ompanies.

390p. Cit Government Regulation No, 93/2010 on Donation Mational Disaster, Reserach and
Development, Educational Facilities, Sports Empaomeat, and Social Infrastructure Development
Deductible from Gross Revenue.
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Limited Company Liability Acf®® In the provision, natural resource based-
corporations must allocate some amount of fundsC&R fund. Then the
expenditures can be deducted by the governmentas r@duction policy for these
corporations. The main focus of CSR provision ia &tt is intended and directed to
natural resource-based companies.

Nevertheless, the manufacturing, retail, bankingd aelecommunication
business sectors are more responsive to adopten@8R policy compared to the
natural resource based-companies. This finding ugprisingly knocking the
government’s silence to reinforce the mandatory &gl provision towards the
natural resource based-companies. The governmenticsiprovide and release a

standard manual of CSR programmes in Indonesia.

2.5 Conclusion

Standardization of the CSR policy strategy, jugsdn, monitoring, and
supervision process, at both national and sub+malti@vel may lead to a one-stop
service CSR office. This will likely bring a verysgitive impact to the execution of
CSR programmes by the corporations in Indon&8i@ more clear policy will
contribute to the sustainability of the CSR prognaes. Sustainability is also a key
aspect of the CSR implementation strategy. CSRdumdst enable the stakeholders
or recipients to sustain their businesses whenstlgport is no longer available.
Instead, it has been proven in most developed desrthat the partnership of three
sectors — government, business sectors and comyr(anitl society organizations)

may contribute significantly to the recovery of @omment condition.

%99 oc. Cit, Act No. 40/2007 on Limited Company Liability.
3061+ ;
Ibid
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Sustainability should reflect triple-bottom-line iqwiples which cover
economic, social and environmental principleshtitdd also be reflected in practice
by the close partnership between government, catipor and civil society
organizations. Unfortunately, it has not yet beleady stated within the government
regulation on CSRY’ Sustainable development is an integrated promotibn
economic, social and environmental approach towartsmmon objectivé®

Basically, good corporate governance principlesighbe integrated with CSR
provisions of any rules and regulations at naticaradl sub-national level. It is no
longer possible to differentiate between naturabuece-based companies and other
sectors in adopting the CSR standafddn addition, it has been established in an
empirical study that making implementable of leigatruments and greater access to
legal appeals may encourage corporations to pea@BR with more transparency

and accountablity.

3970p. Cit, Government Regulation Number 47/2012 on Enviramaieand Social Responsibility of
Limited Company Liability.

%%0p. Cit Marie-Claire Cordonier SeggeBustainability and Corporate Accountability Regimes
Implementing the Johannesburg Summit Agefidaview of European Community & International
Environmental Law 12, No. 3, 2003], 299.

%9%p. Cit Government Regulation Number 47/2012 on Enviramaieand Social Responsibility of
Limited Company Liability.
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3.1

3.2

CHAPTER THREE
RESEARCH METHODOLOGY

Introduction
The thesis applied a qualitative research methgyold major part of the
research adopted the qualitative research methadis aninor part applied a
quantitative approach. Combining methodologies lthkthe researcher to
describe all the relevant information and updatestlee CSR policies in
Indonesia more comprehensively and specificallytHeau, it will provide an
exact justification of some relevant data and isghat have been reported.
In addition, a qualitative method was used by #searcher because
of the lack of academic references on mandatory @8R provisions. It is
the author’s intention to find a new theory or agpicon a particular issue

being investigated.

Research Design

The design of the research is a pure normativd kegaarch whereby a large
portion of the data is qualitative. A normative dégesearch uses primary
data as the main source of data for the reseatéhwill also use secondary
data as complementary to the primary data. In tat#gal normative research
approach consists of seven different approacheschwhare the statute,
conceptual, analytical, comparative, historicaljlggophical and the case
study approacf* It mainly uses statutes, laws and regulationsayse the

objectives of the research. Nonetheless, it is alggported by several raw

310

Johnny Ibrahim,Teori Dan Metode Penelitian Hukum Normat# ed., Edited by Setiyono

Wahyudi [Surabaya: Bayumedia Publishing, 2006],.267

Y pid
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data to justify the analysis. The process of doindegal research often
involves interdisciplinary investigations?

Therefore, a purposive sampling method will be egapto recognize
several eminent persons in the field of CSR. Tiectired interviews will
produce quantitative data from 30 (thirty) key C®Rpert persons in
Indonesia that represent 5 (five) different backg such as CSR
government officials from the Ministry of Social fafrs, the Ministry of
Environmental, the Ministry of State-Owned Companigractitioners,
academics, corporations and business associatiegal normative research
principles will hold the most important role in fimg the answers and
solutions for each research question.

Qualitative research methods have become the mabsisen
methodology and technique to answers some importaputiries in social
sciences™ A qualitative research is essentially conducteduph a library-
based researcti’Moreover, a qualitative research merits is usednithe
topic is new or the topic has never been addresséttle research has done
on it3'° It is very important for a researcher to gatheadeom the primary,
secondary and tertiary sources such as acts, edatlaws, regulations,
government legal documents, registered journalclagj workshop and
seminar proceedings, text books, newspapers ander ottelevant

documents!® The research has discovered concepts, princiglédelines,

%123, Myron Jacobstein, Roy M. Mersky, Donald. J. Duffundamentals of Legal ReseardiNew
York, The Foundation Press, 1994], 128.

313 arl Babbie, The Practice of Social ResearcfBelmont California, Publishing Co, 1982], 268.
$%Sperjono Soekant®engantar Penelitian Hukydakarta, Ul-Press, 1986], 98.

315 John W. Creswell, “Research Design: Qualitativea@itative and Mix Methods Approaches,”
[California, Sage Publication Inc, 2009], 145.

*1%peter Mahmud MarzukPenelitian Hukunj Jakarta, Kencana Prenada Media Group, 2005], 78.
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relevant statutes, legal opinion, facts and releyaovisions on corporate
social responsibility in Indonesfa’

A statutory approach was used to gather data aradysen the
philosophical rationale behind the mandatory CS&vigion in Indonesid*®
The approach assisted the researcher to analyserabesreasons and
background of the mandatory CSR legal provisionindonesia by using
analytical descriptive analysis on the related A&®Rs and regulations in
Indonesia. The approach is very relevant to beiegdor the first objective
of this research because the mandatory CSR provisas passed by the
Indonesian National Legislative in 2007.

An analytical descriptive approach was used to \stad analyse
constitutional court verdict Number 53/PUU-VI/20@8 mandatory CSR
legal provision and also on CSR related laws agdlations®*® The analysis
focused on CSR verdicts in Indonesia, as well asa8R legal provisions in
the country and the overlapping and cross-cuttiamgsl and regulations
among them. Relevant corporate social responsilplibvisions from several
statutes would be analysed and criticized. The aggtr was also used to
study and analyse the current guidelines being usedhe government
officials and corporations to implement the mandat€SR projects in
Indonesia. It covers the planning process, the emphtation strategy, the

monitoring and evaluation mechanism,and the pungsttrand reward system

3’Sperjono Soekanto dan Sri MamudjiPéenelitian Hukum Normatif Suatu Tinjauan Singkat,”
[Jakarta, Rajagrafindo Persada, 2003], 115.

*Amiruddin dan Zainal Asikin, Pengantar Metode Penelitian Hukum[Jakarta, Rajagrafindo

Persada, 2008], 57.

%19p. Cit “Teori Dan Metode Penelitian Hukum Normati® ed., Edited by Setiyono Wahyudi
[Surabaya, Bayumedia Publishing, 2006], 269.
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in implementing mandatory CSR. The legal instrurag¢hait would analysed
include but is not limited to several CSR-relategdl documents.

Apart from these laws made by the national parli@nté Indonesia
several instruments on national and internationdaRGre also analysed to
obtain both national and international perspectives the urgency of
environment safeguarding and the building partripréletween enterprises
and communities, particularly in relation to dekeri the functions,
jurisdictions, and liabilities of the CSR surveritze body in Indonesia. They
would be conducted in a formal interview sessiogetber with a set of
questions, and the results would be arranged ogiadl order and would be
recorded in appropriate columifd. The approaches used enabled the
researcher to conclude as well as to find up-te-datormation on CSR
developments in Indonesia. It is also to be ndtedl ¢ven though a structured
interview method is applied in the research, tlseaech is still considered as
qualitative on€?* Opinions from 30 (thirty) experts would strengthére
overall analysis of the research and would be use@dnswer the third
objective of the research.

A minor comparative approach on the tax reductioticg in CSR
implementation in Malaysia is very essential foe tlegal research. The
comparative analysis can contribute to the comparathoughts on the
current situation of tax reduction scheme on thmugd such as similarities

and differences and advantages and disadvantadbe tdx reduction issue.

32%Anwarul Yagin, ‘Legal Research and Writing[Kuala Lumpur, LexisNexis, 2007], 28.
32} oc. Cit, Johnny lbrahim, Teori Dan Metode Penelitian Hukum Normati2 ed., Edited by
Setiyono Wahyudi [Surabaya: Bayumedia Publishi@&2, 267.
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3.3

This approach would assist the researcher in anglyke third objective as
well. It is to be noted that, the researcher’s géidgpuses this approach does
not mean that this research is a comparative stadlyer, the decision was to
acquire the foundation thoughts and comparativermétion about other
countries’ corporate social responsibility conceggpecially on tax reduction
schemes. Perhaps, it may be applied and adoptdteinndonesian tax
reduction system later.

Subsequently, a few policies were analysed to gaitear picture on
the CSR system. The policies included internatigmavisions, best practices
or guiding principles on CSR such as the UnitedidWat Guiding Principles
on Business and Human Rights, Organization for Booa and Cooperation
Development (OECD) Principles on Multinational Eptéses, 1ISO 26000 on
Social Responsihility and other relevant manualsweber, this research is
not a comparative study. The entire national ameriational provisions and
guidelines on CSR were only referred to illustrdte current CSR system
which is related to Indonesia’s current situatidrhe strategy was also

adopted for the purpose of comparative learning.

Research Scope

This research mainly discusses the CSR mandatdigypmom the
view point of legal perspective rather than frone thusiness or accounting
perspective. Mandatory CSR has been enshrinedActtdlumber 40/2007 of
Company Liability Act. It brings a significant publimpact especially to the

companies within the business sectors that aréeckld natural resources
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exploitation. A few of the following rules and rdgtions (both national and
international) would constitute the scope of study:
1. Indonesian National Legal Instruments
1. Company Liability Act Number 1/1995
2. Company Liability Act Number 40/2007
3. Constitutional Court Verdict Number 533/PUU-VI/200&n
Mandatory CSR
4. Environmental Management and Protection Act Nun32¢2009
5. Investment Act Number 25/2007
6. State Owned Company Act Number Number 19/2003
7. Oil and Gas Act Number 22/2001
8. Micro, Small and Medium Scale Enterprise Act Numd@t2008
9. Social Prosperity Act Number 11/2009
10. Coal and Minerals Mining Act Number 4/2009
11.Forestry Act Number 19/2004
12.Water Resources Act Number 7/2004
13.Governing Aceh Act Number 11/2006
14.Government Regulation Number 93/2010 on NationakaBlier
Donation, Research and Development Donation, EducdtFacility
Donation, Sport Development Donation, and SocidtaBtructure
Development Expenses (can be deducted from BruternRe).
15.Government  Regulation Number 47/2012 on Corporate

Environmental and Social Responsibility.
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2.

International Legal Instruments

1.

5.

Organization for Economic Co-operation and Develepm
Guidelines for Multinational Enterprises

The 10 (Ten) Principles of the United Nations Gldbampact

The United Nations Guiding Principles on Busines&l duman
Rights

The ILO Tripartite Declarations of Principles on NMioational

Enterprises and Social Policy

The 1ISO 26000 Guidance Standard on Social Respbtysib

30 (thirty) experts opinions consisting of corpamas, business

associations, academics, CSR practitioners, CSR-Gawernmental

Organizations and government officials’ represtvea. The list of all

30 (thirty) expert persons are as follows;

1.

2.

8.

9.

Investment Coordinating Board Republic of Indonesia

Ministry of Environment Republic of Indonesia

Ministry of Social Republic of Indonesia

Ministry of State Owned Company Republic of Indaaes

Ministry of Cooperatives, Small and Medium Entespda Republic of
Indonesia

Ministry of Energy and Mineral Resources Repubfitnolonesia
Constitutional Court Republic of Indonesia

Lingkar Studi CSR/A+ CSR Indonesia

Director of National Center Sustainabality RepbdCER)

10. Indonesian Good Governance Commission

11.Bank Rakyat Indonesia (BRI)
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12.PT. Jamsostek

13.PT. Sinaraya Trading

14. Arun Natural Gas Liquefaction Company

15. Pertamina Geothermal Energy Company

16.Pancasila University

17.Krida Wacana Christian University

18. Special Task Force for Upstream Oil and Gas Buses&epublic of
Indonesia (SKK MIGAS)

19. National Team for Accelerating Poverty AlleviatipiNP2K)

20.National Humanitarian Aid Agency (PKPU)

21.Microfinance Innovation Center for Resources anderhatives
(MICRA)

22.Indonesian NGOs Forum for Conserving EnvironmenfA{\WI)

23.Indonesian Corruption Watch (ICW)

24.Indonesian Legal Aid Foundation (YLBH]I)

25.Indonesian Youth for Law Enforcement

26.Young Generation of People’s Advocates (GEMPAR)

27.Indocita Foundation (Independent CSR Consultant)

28.Andrew Tani & Co (Independent CSR Consultant)

29.Publish What You Pay (PWYP) Indonesia

30.Indonesia Working Group for Business and Human ®Righ

(IWGBHR)
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3.4

The samples of this research is made of 30 exgesiops consisting
of corporations, business associations, acader@i§® practitioners, CSR
Non-Governmental Organizations and government iafficepresentatives.
These samples are very limited because the maydag&R legal provision is
a newly applied mechanism and not a voluntary ®hes, not all people are
aware of it. The researcher chose the 30 (thirtpeds person based on the
observation of each institution engaged with CSRndividual expertise on
CSR. However, it was expected that the researclhgrforther explore to get
the most updated data on mandatory CSR from thengrdo support the
primary legal data. Finally, all of the primary datvas collected through

face-to-face interview method based on prior apjooémt.

Types of Data

In a qualitative research, there are two sourcedatd namely verbal
and nonverbal data sourc&éVerbal data consists of letters, interviews, and
fieldnotes. Nonverbal data consists of film, vidpdnt documents and aft°
In relation to this research, the data would besifeed into two categories as
follows:
3.4.1 Primary Data

Some primary legal data is used in this researdh @as acts,
statutes, laws, regulations, jurisprudence, anatigs®®* These data

are going to support all the secondary data wharetbeen gathered.

%22 | isa M. Given (Ed), The SAGE Encyclopedia of Qualitative Research MithBirst Edition,”
[Los Angeles, SAGE Publication, Inc, 2008], 186.

*pid

34 salim HS and Erlies Septiana NurbarPeherapan Teori Hukum pada Penelitian Tesis dan
Disertasi,” [Jakarta, PT RajaGrafindo Persada, 2013], 16.
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Primary data is the major data and is supportethéysecondary data.
The research is not a quantitative research bueraksupportive
guantitative data would be included to supportfihéings. Interviews
with 30 (thirty) experts and key persons were cateld to obtain the
most updated information on the current CSR patieyelopment in

Indonesia.

3.4.2 Secondary Data
Secondary data is the complementary source of fdatthis pure
normative legal research. The secondary data ceewrihesis,
magazines, unpublished laws and regulations, bgokspal articles,
newspapers, field notes, unpublished papers, urghatl thesis, and
unpublished journal articlé4® The use of secondary data would
enable the researcher to find relevant concepteugthts, past
research, and theories that will facilitate in aesng the research
guestions and objectives. The secondary data als@d to support

the primary data.

3.5 Data Collection Methods
In this research, at least three types of dat@cidn methods that are
often scientifically and usually used in pure notine legal researchers
would be adopted in this study. The methods arerebsion, library search

and structured intervie#?° The research has adopted the following data

32°0p. Cit, Soerjono Soekanto dan Sri MamudjiPenelitian Hukum Normatif Suatu Tinjauan
Singkaf’[Jakarta, PT. Rajagrafindo Persada, 2003], 119.
32%3ugiyono, Metode Penelitian Kombinasi (Mixed Methodf3Andung, Alfabeta, 2011], 288.
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3.6

collection methods: library search and structuna@rview-which involved
interviewing certain governmental officials and CS®Rperts in Jakarta,
Indonesia. The observational method through fielotes enabled the
researcher to recognize current phenomena, chabengdvantages, and
disadvantages regarding the mandatory CSR impletientin Indonesia.

More details were obtained through library searchl atructured
interviews. Furthermore, it is expected that thtodige library search, data
from several sources such as books, seminars emattonal conference
proceedings, unpublished papers, unpublished ladgegulations, laws and
regulations, electronic data, focus group discussieports, magazines,
theses, dissertations, and newspapers can be @dbtain

Then face-to-face interview session with severalporate social
responsibility experts consisting of representativiom academics,
companies, governmental officials and nongovernaieotganizations was
expected to produce several field data that cangthen the primary data.
The interview method would significantly facilitate collecting the most
updated CSR data from the ground as part of theathdata collection of the

research.

Analysis of Data

Firstly, all collected data would be interpretedthg following legal
reasoning or interpretation methods: systematistohical and comparative,
all of which were based on their characteridticThe method enabled the

researcher to analyse the past, current and expdatare situations on

%27 Shidarta, Hukum Penalaran dan Penalaran Hukunfiyogyakarta,Genta Publishing, 2013],170.
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mandatory CSR either on its regulatory frameworlowrits implementation
strategy. Secondly, the data was presented by usitgctive analytical
descriptive method?®

Inductive analytical descriptive method was cholsecause it allows
the researcher to systematically and scientificakkplain, define, examine,
determine and even provide conclusions to the prob] research questions,
current situations and several reasonable solutiéils the data would
strengthen each other, which would also preveninteigretation of the data
or having data that is unconnected to one anogdrsequently,the interview
results would be analysed by using content anaf§is

The content analysis enabled the researcher taaiexplirther the
research questions. Later on, a written descriptias included to explain
each research question. This method helped thardss to lay out the
interview data in order to answer the researchte % Finally, in-depth
analysis by using inductive analytical descriptiveethod was utilized to
conduct a deeper analysis in order to answer teeareh questions and

research objectives.

32%Abdurrahman Soejono,Metode Penelitian Suatu Pemikiran Dan Penerapadikarta, Rineka
Cipta, 2005], 147.
329 Matthew B.Miles & A.Michael HubermanAh Expanded Sourcebook Qualitative Data Analysis,
3Ssgcond Editioyi [California, SAGE Publications, Inc. 1994], 240.

bid
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CHAPTER FOUR
FINDINGS:
PHILOSOPHICAL RATIONALE OF MANDATORY

CORPORATE SOCIAL RESPONSIBILITY LEGAL PROVISION

4.1.

4.2.

IN INDONESIA

Introduction

This chapter discusses some findings and issueghegphilosophical

rationale behind the enactment of the mandatory @&fal provision in

Indonesia. The findings were based on field inmwisessions with 30
(thirty) respondents. The chapter elaborates thieggphical rationale from
several different viewpoints, which are the mandatCSR legal provisions
from environmental, social, and economic empowetmparspectives.
Further, the discussion also indicated CSR legahramess, CSR legal
substance, legal structures, and legal culturdagt the discussion provided
a comprehensive situation on the philosophical oratie behind the

enactment of the mandatory CSR legal provisiomdohesia.

Mandatory CSR Legal Provision from Environmenal Perspectives

Basically, the idea of CSR is that business entsp are required to
be more responsible in fulfilling their legal respility to their
shareholders, employees, suppliers, or custoriieBefore the enactment of

the new Limited Company Liability A&, Indonesia had an old version of

%1 Fred Robins, The Future of Corporate Social Responsibjlifadelaide, Palgrave Macmillan Ltd,
2005], 96.
332 Act N0.40/2007 on Limited Company Liability.
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the Limited Company Liability AGE3 Act Number 1 Year 1995 has no legal

provision on mandatory CSR or even CSR in general.

During the time, voluntary CSR as a traditionalyveand strategy for
CSR implementation is still being used by most cames in Indonesia
including the natural resources-based companiesst Mb companies are
from diverse sectors. They include manufacturingvises and natural
resources-based companies, which have their owiatines to draft and to
implement their own CSR projects. There is no dmenational manual and

guidance or own CSR integrated standard to bevieitbby these companies.

The Porong Sidoarjo mud disaster was one of magasons that
prompted the enactment of the CSR provision as adatary and legal
responsibility*** The mud disaster had affected a lot of peoplehattisunk
at least three villages around the drilling ardabdcame a national wide
disaster news and discussion among NGO activist&rgment officials, and
internationally interested people and organizatidinen, it became a leading
disaster issue related the environmental destmudtilicted by companies

during the revision of the Limited Company LiakyjliAct.

Broadly, environmental issue was a major backgiativat prompted
the enacting of the mandatory CSR legal provisioindonesia. There was a
lesson learnt from the gulf environmental disasterMinahasa, North
Sulawesi Province and the mud disaster in Porordpdgjo, East Java

Province whereby natural resources-based companiabegedly can be a

333 Act No. 1/1995 on Limited Company Liability.
334 Minutes of Meeting on Act No. 40/2007 on Limitedi@pany Liability’s legal drafting discussion.
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violator of gross human rights to the people arotimeir operation areas.
Therefore, there should be a provision that prevéinése companies from
inflicting such destructions by enacting a mandat@SR provision.

Following that point, companies should try to bualdrust from the society,

and they should be more socially and environmgntalponsible.

National and international communities should paye attention to
social and environmental issues in which comparies operating their
businesses. Social capital is a major factor fanganies to conduct their
businesses in certain changing areas. Social tapmaprises of relations of
trust, reciprocity, common rules, norms and sanstio® All these elements
are influenced by the operational business of tertmmpanies. Social
capital should be developed by the company to pldasocial license from
the society. This can be reached if the compareesotistrate a socially and

environmentally relevant polici?®

Nevertheless, disasters that occur from mininyidies in a particular
area are either natural or caused by human eramording to R12, article 74
on CSR was an initiative of the members of theas@ntatives who were also
members of the Working Committé¥. They considered that increasing
social responsibility and corporate environment$ reguire a formal setting

in the legislatio®®

335 Jules Pretty and Hugh WardSdcial Capital and the Environmenfinited Kingdom, Vol. 29 No.
2 Elsevier Science Limited, 2001], 207.

*9pid
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In contrary with above view, R4 mentioned that gfovernment that
was led by Vice President Jusuf Kalla during thgutation drafting
discussion, had strictly declined CSR as a legdigation because the
essence of CSR itself was as a voluntary actiityHowever, members of
the House of Representatives’ standing committeeameed adamant to
4340

include Article 747" although later there were a number of negotiatitimes

2.5% removal of the value of CSR allocation andhieir adjustment- would

be implemented in accordance with government reiguis™**

The refusal of
the government delegation since the beginning & fineparation and
discussion of CSR mandatory legal provision Articfewere clear evidences

that the government did not agree with Article 74.

Such condition obviously clarified that the goveent did not agree
with the provision of mandatory CSR to be includedhe revision draft of
the Limited Company Liability Act. Therefore, R12ated that we need a
political will of the government to implement Ag¥4 and as well as
supervision from the legislatives related to theplementation of the

article3#?

A number of negotiations conducted by the legaltdrg team from
the legislatives have further led Article 74 to smin Act No. 40/2007 in
Limited Company Liability. A group of entreprenewrfio were members of
KADIN, IWAPI and HIPMI had proposed a judicial rew to the

constitutional court relating to Article 74. Thishecause since the beginning,

339 Interview on 15 September 2013 in Jakarta.

#%pid
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%420p. Cit, Interview on 30 September 2013 in Jakarta.
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the business associations have been rejectinghdmreent of CSR as a legal

responsibility**?

According to data from the PROPER section of thenidtry of
Environment, there were 283 companies in 2001 rdaived red ratings as
they had violated the laws and regulations in tietdfof environment.
Another 49 companies were ranked black from thal taumber of 995
companies which have followed the company's perémce appraisal

programme in environmental management (PROPER).

The recent high number of companies violating rgaithe
environment is the evidence that despite the existeof written laws and
regulations on environmental issues, a lot of camgs are still not
complying with the legislation. This is particukarivhen the CSR is not
textually set or is conducted only voluntarily amokt incorporated into laws
and regulations. In such cases, it can be asceddiat these companies will
be reluctant because they assume that CSR is éesugtary activity and is

not a strategic programme priority for their comigan

CSR is indeed an activity programme to reduceatiieerse impacts
caused by the companies on both the society anertiigonment. CSR is
actually beneficial for the company itself and tevironment around the
company if the company is carrying out CSR prograas part of their
corporate strategy and is implementing it as inclaeduled, planned and

measured activity. Thus, the inclusion of Article n social and

PROPER Publication 2011-2012Ministry of Environment Republic of Indonesia
http://proper.menlh.go.id/portal/?view=1&desc=0&#ps=0&caption=PROPERAccessed on 26th

December 2013].
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environmental responsibility by the members of WingkDraft Committee
for Bill No.40/2007 Limited Company Liability is imccordance with the
spirit and expectation of the local and internaglocommunity regarding the

importance of environmental protection and predesaa

Article 74 on corporate social and environmengsiponsibility is not
meant to take the CSR funds allocated by the cognfmabe submitted to the
central government or local governments; it is niéanthe CSR funds to be
allocated for the company in order to reduce, rategor compensate for the

negative impact caused by the companies on somiehenvironment?

If the business enterprises realize that the afion of CSR funds is
beneficial for resource sustainability and its tielaship with the environment
around their business operations. Then, they caradeertained that the
rollicking company will allocate funds and use thedor various CSR

activities on environmental protection and preseova

Based on the researcher’s analysis, it was fohatlthere are several
inhibiting factors that can prevent the implemeotatof mandatory CSR

legal provision in Indonesia. The factors are:

1. Legal substance: the substantive law governingirtifdementation of
CSR programme in Indonesia of which the draftingcpss did not
involve various components of related stakeholdEtsther, there are
only seven articles which is contradicting with twmplexity of the CSR

problems in Indonesia.

3bid
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Legal Structure: the sectoral CSR implementationsbyne different
ministries that leads to difficulty in conductingoardination and
communication between one ministry and anothernTlkach Ministry
seems to go alone by its own policies in the fiedarding the
implementation of CSR. It needs to be consideregistablish a free and
independent CSR institution in Indonesia, whictvegr(a) to prepare and
publish a variety of CSR-related policies, (b) tmplement the
monitoring and evaluation process, and (c) to distalan effective and
transparent reporting system, punishment and revamdchanism to
companies that are not running the CSR programnfleawwd companies
that run the programme as expected.

Legal Culture: the legal culture in Indonesia isdxaon the positivist or
formalism paradigm rather than the realism paradigrwhich the new
law is presumed to exist if there are written ruldganwhile, if there is
no written rule, it is not regarded as a rule.slithierefore necessary to
have a national CSR guideline in Indonesia that owly provides
practical guidance for companies in implementingqRG8ogramme, but
also serves as guidance for the government angubkc to gauge the
level of success of the CSR programme.

The existence of the several inhibiting factors\aboecessitates the

existence of an extra hard effort of the partieghwain interest in CSR issues

in order for the government to play its significante in reducing or even

completely eliminating all the limiting factors \iits power and authority.

The government should not only hear the aspiratand interests of a

single group (business enterprises) but they shaiéb listen to the
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aspirations and interests of other groups sucthasntended beneficiaries

and NGOs who have been concerned with the iISSUS®. Further, R12

stated that the inclusion of Article 74 in Act N40/2007 of Limited

Company Liability was due to the pressure fromphblic and NGOs on the

Parliament Legal Drafting Working Committee on Lied Company

Liability Bill. *® Therefore, in preparing and discussing of the lamns on

implementing Article 74, the government has to imeo NGOs and

community elements as part of the legal draftiragrte
Overall, after studying the data and facts on ¢neund, it was
concluded that the CSR mandatory legal provisios imaluded in Act No.

40/2007 due to the following reasons:

1. The number of cases in the field of environmentalations committed
by the company prior to the enactment of Article Y& made CSR a
legal obligation for companies operating in naturaésources
exploitation®*’

2. The provision can act a way to prevent a repetitbthe environment
destruction by the companies when carrying outiitsiness operatioris®

3. The provision is a means of reduction to the advemapact of a
company's business activities.

4. The provision is a means of damage mitigation occdonter the adverse

effects caused by the company's operations intplar area’*®

34%0p. Cit Interview on 30 September 2013 in Jakarta.
37 Siti Maimunah, Aminuddin A. Kirom, Tracy Glynn,cetTambang dan Pelanggaran Hak Asasi
Manusia: Kasus-kasus Pertambangan di Indonesia Z0®5 [Jakarta, Jaringan Advokasi Tambang,
2007], 22.
%8 Notes of Academic Study Act No. 40/2007 on Limi@dmpany Liability.
349 14;

Ibid
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5. The provision can act as a compensatory mechamg@rds the adverse
effects caused by the companies’ business actvitie

Thus, R4 mentioned that even mandatory CSR legaligion is
beneficial for the community as stakeholders, buhpanies and business
associations still refuse to implement CSR as allagpligation®®* In
addition, R12 mentioned that the rejection of a hamof Article 74 by
business associations and companies provided eddéo the public,
especially the victims of the company's businesBvides, which the
companies are reluctant to be bound and burdenéelgiay responsibility for
all their business actions that have led to a tyaoBé environmental damages
and disaster¥?

Therefore, the victims and the people whose tegritvould serve as
the mining companies' operations, along with theQ$Gmust continue to
fight for their rights so that the companies worédhain burdened with legal
responsibility and legal liability for their actisnthat could cause harm
morally and materially as a result of the destarctof the environment
caused by their presence.

With regards to the restrictions, number, and tgpe&eompensation
mechanism that must be provided by the company, ridguired to facilitate
a joint meeting that involve companies, communjtgegszernments and other
relevant groupd>® Further discussions with the relevant stakeholdezsalso
necessary in order for the above mentioned aspectse included in the

implementation regulations of the CSR. However, timerests and

¥%0p. Cit Notes of Academic Study Act No. 40/2007 on Lirdiompany Liability.
%10p. Cit Interview on 15 September 2013 in Jakarta.
%520p. Cit, Interview on 30 September 2013 in Jakarta.
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4.3.

aspirations of the people, especially the victiarg, protected by the law in

accordance with the current legislation.

Mandatory CSR Legal Provision from Social Perspecties

Corporate social responsibility is a noble way @mrporations to
behave more socially and environmentally respoasibd the social
circumstances around their business operafiynsBasically, CSR
programmeme is implemented in order to improvedbeal welfare of the

people especially those around the corporate emvient.

Before the presence of mining companies in thidage, people were
living in deprivation socially and economically. iy the presence of the
companies in their region has directly and indlgebrought benefits to the

local communities socially, culturally and econoati.

According to the data from the Ministry of Sociaffairs of the
Republic of Indonesia, the several social types asefollows: poverty,
neglecting, disability, remoteness, social behaliaberrations, disaster

victims and victims of violence, exploitation angatimination>°

Nevertheless, it is certainly not the respongibibf companies to
solve all the social problems. The responsibilitetpower eliminates all the
social issues are the government’s because theeistgiven a full mandate by

the constitution to empower the poor.

%4 Henry Mintzberg,The Case for Corporate Social Responsibil[tynited Kingdom, Journal of
Business Strategy; 1986], 3.

$Ministry of Social Manual on Corporate Empowermant! Social Responsibility in Establishing
Social Welfare.
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It was clearly and explicitly mentioned in the B9gonstitution of the
Republic of Indonesia that the state would creasgstem of social security
for all the poor and provide good health-care amdlip service facilities® It
is the state’s obligation to take a greater rolenmpowering the poor, the the

neglected children in Indonesia and people witlelogocial problems.

One of the important elements in the CSR progransrike activity
on the social aspect. However, R6 stated that lsasfect of CSR needs to
be described in further detail, particularly on thmitations of social
activities that could be funded by the CSR prograand also the position
of Government on the programnfé.It needs to be clearly defined is also the
extent of corporate responsibility in which a certaompany can support
social, environmental and economic empowermentrarogies. There must
be a clear description of works related to each '€ SRikeholders positions

and functions.

Further, R18 stated that if the extent of respalises are clearly
mentioned, then the enterprises, the governmentted@ommunity will be
able to work together to carry out their obligaian according to their own
roles and responsibiliti€d® The obligation description is to avoid any
overlapping of responsibilities between the comesnthe society and the
government™® It can also avoid the companies’ perception tHae t

government seem to be off-handed with their respditg in tackling

%%Consitution Republic of Indonesia Article 34 claudd “Impoverished persons and abandoned
children shall be taken care of by the State” dadse (2) “The State shall develop a system ofasoci

security for all of the people and shall empoweadimquate and underpriveleged in society in
accordance with human dignity”, clause (3) “Thet&shall have the obligation to provide sufficient

medical and public services facilities”

%7 Interview on 17 September 2013 in Jakarta.

%8 |Interview on 19 October 2013 in Depok.
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poverty and other social problems. Hence, it iseesary to be stated in the
legislation and regulations on the roles, functjahgies and responsibilities

of each party, both the government and the companie

In addition, R3 mentioned that companies can td$ie local
community in solving social problems which are dilg related to the
business activities of the companies such as ursymant, women's
empowerment, youth empowerment, and financing afiabcactivities>*°
These areas can improve the companies’ harmonielagions with the

communities’®*

Social problems faced by the local community saslunemployment
can be overcomed by the company by providing adoesmployment in the
enterprise. These companies can also provide eaireprship training for
youth and other groups who are interested in deuaiptheir entrepreneurial

skills.

In fact, skills enhancement training can be dedédeto farmers and
companies employees who are part of the social cespef the CSR
programme. It can be executed by the company oangoing and regular
basis. Further, R22 stated that microfinance mamnage training, technical
marketing strategies, management and human resonaregement will
improve the members of society’s capacity and ciéipaim improving their

quality of life 362

39 Interview on 13 September 2013 in Jakarta.

384 hid

362 Interview on 24 October 2013 in Jakarta.
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Commonly, not all members of the community in sierounding area
are interested to become labour and work in thepamy. Some of them
should have goals to become successful entrepien€he companies can
facilitate their willingness by providing a varietf facilities, training and

other infrastructures as necessary.

In other side, according to R14, the involvemehbther vulnerable
groups such as street children, beggars, the regmolkd, women and
children, and scavengers can make CSR programmesaa aspect to be
more benefical for the entire communify.However, this does not mean that
the government does not implement any supportiognamme to support the
implementation of CSR programmes undertaken by dbmpanies. The
government should also provide supporting prograsmne strengthen
companies’ CSR programme so that there will be rgymeand strategic

partnerships between business enterprises, govatam@ed society.

As a comparison, According to R20, companies basedral areas
will not find the vulnerable groups such as disdblgeople, beggars,
scavengers, and street children in significant nemibecause these
vulnerable groups are mostly present in urban &féasowever, companies
located in rural areas will be in contact with \erable groups such as

women and children, indigenous peoples, and pemsihdlisabilities>®

R18 mentioned that it is necessary to have a lsao community

mapping needs assessment in advance for any compdending to

383 Interview on 3 October 2013 in Jakarta.
364 Interview on 21 October 2013 in Jakarta.

389 bid
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implement CSR programme in a certain af8adowever, different business
sectors will have different impact on the interestsategies, approaches and

stakeholderd®’

The innovation and improvement of social programmséhe most
important part that should be a priority for evepmpany in order for people
to feel the positive benefits of its presence. lremt R23 mentioned that it is
necessary not to let people feel overwhelmed om esisturbed by the

presence of the company?

Nevertheless, in the past, there were many casewhich, the
company used security forces in certain areas fieggard the interests of
business rather than to build a good relationship the community through
social and the economic approaches. Such caseseddoecause of that time,
the company assumed that by using the power ofséuarity forces they

could accelerate the achievement of their interests

In fact, for the long-term interests, such waysuldobe very
detrimental to the credibility and would disrupetbhain of the company’s
sustainability because people will continue stmgvito promote their
aspirations and interests. Moreover, with the improent of communication
media and NGOs incessant fighting for the aspinatiand interests of the
community, the situation would further exacerbate gap between the

company and the community. Therefore, R18 emphadsizat companies

35%0p. Cit, Interview on 19 October 2013 in Depok.

37 bid
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4.4.

should strive to change the policy paradigm thati$eto see people as objects

rather than as the subject of developméht.

Social problems arising around the company welMery varied and
will always change from time to time. Hence, thenpany must also conduct
an ongoing effort to participate in solving them mnovide a solution to
handle the social problems. For sure, there will lhaitations of
responsibility and the liability of programme inctal empowerment of the
community between the company and the state. Bhisecause companies
have a limited budget and human resources, whiestate has unlimited

resources in terms of finance and human resources.

Further, besides carrying out the social CSR punogne, business
enterprises must also pay high taxes to the sititereat the national or the
sub-national level. So this seems to be anothestmint faced by the
company in empowering communities. Therefore, thplémentation of
CSR mandatory legal provision should be followgdaltax holiday policy.
Then, all the tax they obliged to pay to the stzde be converted to the

company’s carrying out a variety of social empowentrprogramme.

Mandatory CSR Legal Provision from Economic Ermowerment
Perspectives

According to R21, CSR is a systematic and planrifdteindertaken
by a company in order to boost society’s econdffiyjvany companies use

economic empowerment pattern by empowering coapest small and

%90p. Cit, Interview on 19 October 2013 in Depok.
370 |nterview on 22 October 2013 in Jakarta.
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medium enterprises in implementing their CSR progre. What needs to be
considered is that the companies should develop eterb economic
empowerment system such as by including coopemtared small- and

medium-sized enterprises into their supply chain.

According to R5, economic empowerment pattern thhoa low
interest aid to groups of cooperatives and smallraedium enterprises have
to be synergic with similar empowerment policied @nogramme undertaken
by the Ministry of Cooperatives, Small and Mediumtdétprises of the
Republic of Indonesi&’* This would avoid overlapping and repetition of the
mandatory CSR programme. Further, R7 stated thatbélieved that strong
coordination, communication and strategic partnprstbetween the
companies and the Ministry may increasingly providéue added to the
independency and the development of cooperativessamall and medium

enterprises, especially in areas where the companpieraté’?

Most companies still perceive cooperatives and lsaradl medium
enterprises as groups that are beyond the compdmnisgess activities.
Thus, the pattern of economic empowerment seemdak tdone by using
conventional methods. The strengthening of cooperstand small and
medium enterprises can be achieved if the compaoebine the pattern of
empowerment with the integration of a CSR programfh&his is because

while government provides soft grants in the amauirttillions dollars to co-

371 Interview on 17 September 2013 in Jakarta.
372 |Interview on 18 September 2013 in Jakarta.
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operatives and small and medium enterprises, méatiyeon are not able to

access these loans which are not bankHble.

Further, R10 mentioned that a large number of nabhkhble
cooperatives, small and medium enterprises areobtiee responsibilities of
the companies to empower them by CSR prografiftteshould help them
to be bankable and have direct access to the taptiae bank. They should
be able to access the capital that provides loer@st loans for cooperative

groups, small and medium enterprises.

Thus, CSR interventions are not always channelegh dunds into
cooperative groups, small and medium enterpriseéshaoirned out a lot to
make them more dependent and not bank¥Ble. fact, many of these loans
are used not for their core business purpose leutsed for other commercial

purposes that are not related directly to theiinass.

The method of economic empowerment by combininggration and
technical support method is used to empower cogpesa small and
medium enterprises to be bankable. It can be applethe companies as an
alternative solution against the current patterhanventional economic
empowerment. The companies should not only pursBR Gpending rate
funds available in the budget of the company bsib ahould make efforts of
empowerment patterns that will further strengthdme tpresence of

cooperatives, small and medium enterprises.

bid
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The method of economic empowerment through thegiat®n
method is also in accordance with the recommendatd Millennium
Development Goals (MDGSJ! It suggests a partnership between companies,
governments and society in poverty reduction angraving the people's
welfare. It needs a rule in writing to make it ladlcomes real. In addition, R8
stated that it needs a clear manual that providmrcluidelines and
explaining about the role, functions, duties, respailities and authority of

the companies in the implementation of CSR prograsiii

Economic empowerment is a key important aspectefopowering
beneficiriaries who are living around the comparoesration. Most of the
people there only aware of CSR programmes as a mmasiey assistance.
They do not aware of sustainability factor of th@RCprogrammes. It needs a

specific attention to the priority needs of thedbcommunity.

Therefore, R27 stated that it needs a clear gmeelio be used by the
companies in delivering their CSR-based economicpawmerment
programmes’® The absence of clear and written guidelines sa tha
pattern of economic empowerment as defined abollenoi be performed

well in line with beneficiaries’s expectations.

Afterwards, some evidences were found from the muiaihat the the
presence of mandatory CSR legal provision has ratitit touched the basic
interest of majority of beneficiaries in Indone¥i&here are no specific

guidelines on the implementation of mandatory CSRI ano leading

$Mpid
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4.5.

ministries or governmental body in-charged with sh@ervision, monitoring,

and evaluation of the implementation of mandato8RGdegal provision.

R4 stated that misperception about CSR progransn@ne of
inhibiting factors towards the successful implerainoh of CSR
programme® It is because of the public assumes that the QB a@mme is
a corporate donation programme. It seems just dikands of corporate’s
responsiveness towards the social and environmemgatitions by the

companies in which they operate.

The wrong perception must be straightened outgbyernments,
companies and NGO8%So that more people will understand that CSR
programme is not solely charitable programmes énféinm of cash donations
to the community. Society must fully understand B8R programme is part
of the company strategies in order to empower tlblip in social,

environmental and economic aspects.

Legal Substance on Mandatory Corporate SociaResponsibility In
Indonesia

It was pointed out that the existence of such lange seductive CSR
funds would make various ministries and local gowents try to make CSR
funds as an alternative fund to finance governnpeagrammes. Despite, it
needs to keep in mind that the government canninaatically assign the
responsibility for the development and fulfillmeot social welfare to the

company because they are also subject to a highAagording to R28, each

%10p. Cit, Interview on 15 September 2013 in Jakarta.
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year the total tax to be paid by oil and gas corgsato the government is in

the amount of 40% of total net reveni&s.

R8 mentioned that the clarity of legal substancenamdatory CSR is
really important to implement the legal provisidf.Further, it needs to
harmonize all the authorities on CSR policy makibaged on sectoral law
into a single government's poli&® The policy could be an Act or
government regulation. In the absence of a cleaemgunent’s policy then the
implementation of mandatory CSR legal provision l@omot be going

smoothly.

If the government really wants to hand over thesponsibility in
delivering social welfare to the companies, the panies must create a
system that is able to carry out the responsiegditof the government.
Moreover, According to R4, if the government wamshare its responsibility
with the company in the public welfare, the goveemtnmust also be fair to
the company by offering a number of incentive pgelsaand other attractive

economic policie§®®

Further, R17 pointed out that the presence of thenpany's
investment in a region in fact has highly improvembnomic growth in the
region. Other benefits include increased mploymearid business
opportunities®” However at the same time, R24 stated that compaarie

also required to be socially and environmentallyspomsible for the

333 Interview on 31 October 2013 in Jakarta.
340p. Cit Interview on on 25 September 2013 in Depok.

%80p. Cit, Interview on 15 September 2013 in Jakarta.
%7 Interview on 18 October 2013 in Jakarta.
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4.6.

sustainability of society and the environment acbutheir operational

areas’c®

On the other hand, government should not constamtbvide a
number of workload to the companies with variougooate strict rules. At
the same time do not provide attractive economickpge that can drive
interest for companies to implement CSR properlgnéepts, strategies and
good, equitable and sustainable CSR policy devesmpmmust be reflected in

the laws and regulations in Indonesia.

Based on the analysis fo the researcher, thereseareral laws and
regulations discussed on CSR or CSR as a sourfocading. The diversity of
laws and regulations is governing CSR or making G8Ran alternative
source of funding for government programmes. Sbitha necessary to have
CSR guidelines that can accommodate cross-cuttiegests of both national
and local. This is to avoid CSR funds to be a sawifccorruption and fraud

by parties that are not socially and environmewntasponsible.

Legal Structure on Mandatory Corporate Social Responsibility in
Indonesia

There is no official institution which acts as wégor, monitor,
evaluator or receiver of reporting from compantes implement mandatory
CSR programmes in Indonesia. Mandatory CSR legaligion in Indonesia
has not yet been implemented well because no alffitiinistry or state

institution is responsible to pass further exeautiagulation. Currently, Its

388 Interview on 28 October 2013 in Jakarta.
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policy is being passed by the relevant sectoredistnies. In fact, within
almost 6 (six) years of the enactment of Article @ Social and
Environmental Responsibility, there has not beerplace any system of
monitoring, standardized evaluation and reporteigctive and well-planned
organized by each of the relevant ministries. Tioeeg it appears that the
government in this case the relevant ministriess hat been seriously

implementing the article 74.

R13 stated that they are currently evaluating thatimplementation
of the Partnership and Community Development in kheistry for the
component activities of the partnership is not aRCS&ctivity>**The
partnership programmes include activities of saviagd loan programme
with low interest rates. These activities which previded by state-owned
enterprises to small and medium-sized businesses salected in the

respective areas of the MSOE operafith.

The absence of systematic monitoring, evaluatiod agporting
standard recently was because the MSOE was séfitglal about whether
PKBL could be categorized as CSR programme orfioHowever, the
MSOE is drafting a blue print associated with th&an8ard Operating
Procedures (SOP). It is expected can be used by $0OiBe implementation
of their CSR programme. It is expected that the S improve
transparency and accountability in the implemeatatf CSR programme in

the future.

390p. Cit Interview on 1 October 2013 in Jakarta.
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However, the MSOE strongly supports the enactmeAtticle 74 on
Corporate Social and Environmental Responsibilégduse the existence of
Article 74 will encourage companies to comply watid care about the social
and environmental aspects particularly around ttea af operation. The
MSOE observes that recently many companies were ddberence to the
social and environmental aspects in which they atpeMherefore the MSOE
hopes that with a CSR policy mandatory legal priowiswill encourage
companies to carry out its social and environmentéponsibilities

consistently.

In addition, the MSOE also has a special sectiorC&R under the
Deputy for Business Development and Restructurehdhdles matters
associated with CSR. The MSOE encourages strapsgtoerships between
companies and cooperatives and small and mediuenpeises through CSR

funds access for their development in Indonesia.

The MSOE has also issued a book consisted of exangblstrategic
partnership patterns between companies and cooaand small and
medium enterprises in Indonesia. The book is basedhe results of the
assessment conducted by the MSOE on some pattet@SR programme

implementation activities undertaken by several games in Indonesia.

Moreover, the Ministry strongly supports the enaatinof Article 74
on Corporate Social and Environmental Respongiaititindonesia because
with the existence of the article, companies wi#t Imore socially and

environmentally responsible. Until now, the MSOEeslonot have any
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applied standard on the implementation of CSR @puogne within its

authority>%2

So far, the MSOE has not yet implemented the mangpevaluation
and reporting systems on the mandatory CSR progearmehated to strategic
partnerships between companies and cooperativessiaadl and medium
enterprises. The MSOE defined CSR as a methodaikgic partnership and
strategy of economic empowerment between the coynpad cooperative
groups, small and medium enterprises in order tosbeconomic growth.
Therefore, the MSOE is increasingly encouraginglémg-term partnership
in the form of economic empowerment undertaken bsnmganies on co-

operative groups, small and medium enterprises.

Further, the Ministry of Social Affairs has alsssued several other
policies regarding the implementation of CSR in imbcaspect®
Unfortunately, those policies are not intendedplement the mandatory
CSR legal provision. The policies presented somgonant points of CSR
roles and functions of the forum Social Welfareggramme priorities, scope,

models and success indicators of a prograrfithe.

The most interesting part about these guidelinghe evaluating and
reporting of the CSR programme evaluation and téeppr Nonetheless, it
requires further elaboration related to the factafication method that will

be conducted to verify the truth of the reportsrsiited by the implementing

*bid

$93Minister Regulation of Social Affairs of the Repigblof Indonesia N0.13/2012 on Social
Responsibility Forum of Business in Social Welfare.

394 Ministry of Social Republic of IndonesigEmpowerment Guidelines for Corporate Social
Responsibility in Accelerating Social Welfgddakarta, Ministry of Social Republic of Indongsk®
November 2012],. v.
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agency of the CSR programme. If the chance is garehit is clearly stated
within the evaluation and reporting section, theeré is a strong commitment
toward the transparency and accountability developg the Ministry of
Social Affairs of the Republic of Indonesia in impienting the CSR
programme. The commitment should be appreciated camiinued to be
developed so as to further improve the substandenathods of evaluating

and reporting of the mandatory CSR programme.

Further, the R14 mentioned that Ministry of Socidfairs of the
Republic of Indonesia has established a CSR foralled Social Welfare
(Forum CSR-Kesspsat some provinces/districts/cities in Indone#a. the
first step, the forum will be set up in the prowsclevel, but it will be
established in all districts and cities in the fettf> The forum is a gathering
media for governments, companies and universiti@s@mmunity leaders.
In fact, the CSR forum not only serve as a fadditebut also serve as an
executing body for the implementation of CSR progre that have been

agreed upon in the CSR forufis.

Such patterns of programme implementation have fe the
companies’ dependence on the government, and tleeye hended to
government "intervention” and dependency in forrmgpand implementing
the CSR programme. In addition, there would be\arlap between the role
of government as a regulator and its role as ameadwupervisor as well as

the executive element of the forum activities. Howernment should serve

39%0p. Cit, Interview on 3 October 2013 in Jakarta.

3% hid
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only as a regulator and should be only involvedhi& aspect of monitoring,

evaluation and reporting of the CSR programme.

As with the Ministry of Energy and Mineral Resoesc(ESDM), the
ministry also does not have a standard guidelitege® to the implementation
of CSR programme for companies in the oil and gatos. However, R9
stated that the ministry of energy and mineral ueses is working on a draft
regulation on corporate social and environmentsppoasibility in oil and gas
sector’®’ The draft regulation is expected to be a guidecfompanies to be

engaged in the oil and gas sector in implementthgraCSR programmi&®

The Ministry of Energy and Mineral Resources hesrbconducting a
series of Focus Group Discussions (FGD) as paits adffort to develop and
publish policies on corporate social and environtaleresponsibility in oil
and gas sector. The activity is aimed to obtain constructive feack from
the focus group participants in order to improve gerfect the concept and
to draft the ministerial regulation on corporateciab and environmental

responsibility in the oil and gas sector.

Such real commitment from the Ministry of Energyworthy to be
appreciated by related stakeholders because tbe eéin fill the vacuum of
policy on manual for the implementation of CSR pesgmes in the oil and
gas industry sectors in Indonesia. Before draftirggregulations, the Ministry
of Energy has already had some policies relatédgwoeduction of the impact

of environmental risks posed by the oil and gasistg.

397 Interview on 25 September 2013 in Jakarta.

%% |bid

39 Focus Group Discussion (FGD), Social Risk and lehpessessment Oil and Gas Industry towards
Local Community [Jakarta, Ministry of Energy andndial Resources Republic of Indonesia, 4th
October 2013].
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The policies aim to reduce the impact of the emmental risks
caused by the oil and gas indust¥.It includes reclamation and closure
activities to be carried out in compliance with #@vironmental principles
such as the quality of surface water, ground wateas, water, soil and air; it
also intends to pay attention to the stability aseturity of overburden
stockpiles, mined land and artificial structuresa(mmade structure), and to

the biodiversity, social, cultural and economicexsp’**

Moreover, the policy regarding the protection ohsumer rights has
also been published in which oil and gas compaafesobligated to protect
the rights of consumers including the security @by and distribution of
oil, the safety and security of oil and gas produdhe projecting of
reasonable prices of oil and gas, dose conformity @asy and on-time
services® In fact, there have been mitigation guidelines fmicanoes,
earthquakes and tsunami disastétdhese guidelines were issued in order to

reduce the adverse impacts that may result fronmiheng activities.

The obligation of a mining license holder to cocida feasibility
study and Environmental Impact Assessment (AMDALY)dg prior to
carrying out mining activities is a realistic exdmpof the Ministry of
Energy's commitment to reduce the risks relatetiéamining activitie§®* In

fact, it should be clearly outlined in the feastlil study about the

9L Article 3 Ministry of Energy and Mineral Resourd@egulation No.18/2008 on Reclamation and
Mining Closure.

“%2Article 3 Ministry of Energy and Mineral Resourcéegulation No.19/2008 on Consumer
Protection Manual and Procedure in Downstream @il @as Industry.

“®Ministry of Energy and Mineral Resources Regulatlda.15/2011 on Guidelines for Disaster
Mitigation of Volcano, Mountain, Landslides, Eartlakes, and Tsunami.

404 Article 13 clause (2) Ministry of Energy and MimérResources Regulation N0.11/2009 on
Geothermal Business Manual.
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empowerment and community development planning thatl be
implemented by the business enterpff&ilthough the rules were very clear
and firm, there has not been any regular reporingitéd by the oil and gas
companies relating to their empowerment and comiypudevelopment

activities especially those around the area of mgimperations.

Some aspects of the law enforcement, monitorirvgluation and
effective, transparent and accountable reportingtesy have become an
essential study in the implementation of good C®Reghance. Even until
today the Ministry of Energy is still in the prosesf formulating policies
regarding the management and execution system guorede social and
environmental responsibility programmes. In additidhe procedure of
affixing labels to energy-efficient lighting hassal been published by the

Ministry of Energy and Mineral Resourcs.

Oil and gas companies who are willing to move rthigg offshore
facilities shall comply with the requirements asgaribed by the Ministry of
Energy and Mineral Resourc®. The policy is an environmentally
responsible policy which is aware of the human tsgprinciples and
standards in the field of the environment, and hef efforts to reduce the
negative impact of dismantling offshore oil and gastallations. In fact, the

policy of using new energy and renewable energyafss been published by

405 Article 14 point (d) Ministry of Energy and Mindr&esources Regulation No0.11/2009 on
Geothermal Business Manual.

“%Ministry of Energy and Mineral Resources Regulatiém06/2011 on Energy-Efficient Labelling
for Eco-Friendly Lamp.

“Ministry of Energy and Mineral Resources Regulatim01/2011 on Technical Manual on Oil and
Gas Offshore Facilities Dismantle.
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the Ministry of Energy in order to support sustaieadevelopment in the

energy sectot®

In addition, the policy of reducing 20% of elecity energy use in
public facilities such as in state roads, the stdfeials, and state-owned
enterprises is a green policy issued by the Mipisfr Energy. The policy
was created in order to reduce the adverse impagbal warming and to
adapt the behavior of a friendly environmé&it.According to R9 such
guidelines was an evidence that the Ministry of fggeand Mineral
Resources is strongly committed to oversee theegssof exploration and

exploitation of oil and gas in Indonesia to be esminentally responsibrg?

Further, the Director-General is the one who Wdlin-charged of the
formulation and implementation of policies and t@&chl standardization in
the Ministry of Energy'* The Director General will supervise on the mining
licenses issued by the governors and mayors inrdacoe with their
respective authorities. The Ministry of Energy megoperate with the
Ministry of Interior or other relevant agencies ¢onduct its function in

overseeing that those licenses were passed bgt¢hkdovernment?

The instruments of internal control implementedtbg Ministry of
Energy shows that the administration of miningri®e must be carried out in

a responsible manner by the governors and the madyothe future, it is

%8 Ministry of Energy and Mineral Resources Regulatido.10/2012 on the Implementation of
Physical Activities of Utilizing Renewable Energy.

“®Ministry of Energy and Mineral Resources Regulafiim13/2012 on Saving Power Consumption.
“1%p. Cit Interview on 25 September 2013 in Jakarta.

“11 Article 2 clause (1) and (2), Article 3 clause @)d (2), Article clause 4 (1) and (2), Article 5
clause (1) and (2), Article 6 clause (1) and (2jnistry of Energy and Mineral Resources Regulation
N0.02/2013 on Supervision towards Mining Activitidse Conducted by Provincial, District/City
Government.

“LArticle 2 clause (2) Ministry of Energy and Miner&esources Regulation N0.02/2013 on
Supervision towards Mining Activities Are Conductey Provincial, District/City Government.
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necessary to be considered to involve an exteupdrsisor from outside the
Ministry of Energy and Mineral Resources in orderiricrease transparency
and accountability. At this point, even though thgulatory framework that
is related to CSR is passed by the ministry, #meynot in line with the spirit
of mandatory CSR. In other words, all the regulaianust be revised

accordingly to be in line with the spirit of mandiat CSR.

In addition to that, R2 mentioned that the Mirnjstf Environment of
the Republic of Indonesia has also passed a feulatgns that support the
CSR implementation strategies in Indonésfa.Unfortunately, those
regulations again and again does not explicitljesta support the mandatory
CSR legal provision. The ministry has also issuesumber of policies as
well as guidance on the environmental aspects gblementing CSR

programme.

Companies’ compliance with the law and principdéshuman rights
is at the same level with individuals’ adherencéhm even in certain cases.
The level of companies’ adherence to the principfesuman rights must be
more than the compliance level of an individualisTis because they have
more resources and greater potential violationsumhan rights as contained

in the United Nations Guiding Principles on Bussasd Human rights.

The legal structure of mandatory CSR in Indonesheuld be
encouraged to be developed in a better way. Thiedause the issue of CSR
is a complex issue and related to various aspécsaal life such as social,

environment, law, human rights, economic empowetmeamd culture.

“30p. Cit, Interview on 12 September 2013 in Jakarta.
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Further, R30 stated that the mandatory CSR is &ectefe instrument to
uphold the principles of the United Nations GuidiAgnciples on Business
and Human Rights in the Indonesian contékt. Therefore, the
implementation system must be strengthened in dadbe able to contribute
significantly to the reduction of social and envineental risks due to the
presence of extractive industries that tend to rgntheir social and

environmental obligations.

4.7. The Legal Culture on Mandatory CSR in Indones

The culture of the Indonesian law is positivisticwhich people tend
to obey written rules more than unwritten oneractice, the customary law
is still recognised by the people of Indonesia e@ugh in its application, it
is only limited to the resolution of a misdemearsoch as the fights in

village, light violence and violations of socialrmts.

In fact, in the Constitutional Court's decisioregarding the
constitutional review on Article 74 on Corporatecta and Environmental
Responsibility against Republic of Indonesia 19dbstitution stated that the
legal culture in Indonesia is different from theyaé culture in which CSR
was firstly introduced’® Then, the enactment of the mandatory CSR legal
provision was intended to give a legal certainty dt citizens of Indonesia
regarding the implementation of CSR prograniffiat this point, the legal

provision is also in line with the economic systemindonesia, which is

““Interview on 7 November 2013 in Jakarta.
“15 Constitutional Court Verdict No. 53/PUU-V1/2008akarta, Constitutional Court, 2008], 83.
“1¢ Constitutional Court Verdict No. 53/PUU-V1/2008akarta, Constitutional Court, 2008], 64.
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based on togetherness principle and not based divuadistic and liberal

economic principle that is prevailing in westernioies*'’

It was also obvious in the past for companies whigtored social
and environmental responsibilities. There wouldeheen many violations
and environmental damage which caused remarkabitglranod material lost.
Especially for people who lived around the compshiarea such as
environmental case in Buyat Bay in North Minahasgency, North Sulawesi
by PT Newmont Minahasa Raya (NMR) and environmecdaks of Porong

mudflow in Sidoarjo, East Java, which was causeBDby.apindo Brantas.

Environmental cases which clearly occurred inftakel in which the
company paid little attention to the environmerdapects of their activities
from the operational phase of exploration and eigqiion of natural
resources. It caused tremendous disaster for tbplgpen the surrounding
area of the companies. Nevertheless, some busassssiations such as the
Indonesia Chamber of Commerce and Industry (KADIM) Indonesia
Young Businessmen Association (HIPMI), and The heta Business
Women Association (IWAPI) in a lawsuit of constiaral review to the

Constitutional Court rejected CSR as a legal okibigafor some reasons:

1. CSRis an ethical and moral activity which is madewritten rules in the
Article 74 of constitution N0.40/2007 on Limited @pany Liability.
Therefore, Indonesia is the only country in the ldidhat formalizes CSR

into laws and regulatiorf§®

417 Constitutional Court Verdict No. 53/PUU-VI/2008akarta, Constitutional Court, 2008], 88
“18 Constitutional Court Verdict No. 53/PUU-V1/2008Khrta, Constitutional Court, 2008], 13.
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. The enactment of Article 74 that stated CSR agal lebligation leads to
uncertainty of law between CSR on voluntary anddbwetent of Article
74 which stated it a legal obligati6f?.

The Article 74 is discriminative because it is yorapplicable for
companies operating in the field of natural resesi¢/hile in fact so far
the companies have been running the rule of sdlgeraut they are still
compounded by the burden of implementing CSR a&gal lobligation in
accordance with the article 7%
. There is a difference meaning of article 1 (3) dlibe definition of CSR
"as a commitment from the company to participate sumstainable
economic development and to improve the quality litd and the
environment” with the text in Article 74 which sdt CSR as a legal
obligation?*
. Potential for higher fraud in the bureaucracy anciety due the use CSR
a legal obligation because people will narrowlyempret CSR as
compensation, while CSR has broader meaning rali@r just replace
the lost???
. The unification of CSR as a legal obligation se¢of®rce the companies
to implement CSR as formal obligation only, wher€&8R has broader
meaning than just a formal legal obligatiBn.
. There is uncertainty and non-integrated relatigndtetween academic

study of Law No0.40/2007 on Limited Company Lialyiland the Article

420 Constitutional Court Verdict No. 53/PUU-VI/2008lakarta, Constitutional Court, 2008], 19 and

421 Constitutional Court Verdict No. 53/PUU-VI/2008akarta, Constitutional Court, 2008], 14.

423 Constitutional Court Verdict No. 53/PUU-V1/2008akarta, Constitutional Court, 2008], 22.
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74 because in the academic study the law does ewotiom any reason for
making CSR as a legal obligatidff.

8. In accordance with the constitution, the statehs bne that has an
obligation on the welfare of its people and theotmant of Article 74 to
make CSR as a legal obligation clearly shows thattate seems to try to
divert part of its responsibilities to the compaife

9. The enactment of a new norm in the elucidation icke 74 which states
that CSR as a legal obligation is not just requifed companies are
utilizing natural resources but also for compandso cause adverse

impacts to the society and environm&t.

Some of the legal reasons mentioned above deliieyesbme of the
businessmen and business association in the agrmsidl review article 74
to the Constitutional Couft’ Indeed, in the verdict document of
Constitutional Court, one of the withesses Profrikl®. Nindita Radyaftf®
stated that up to today there is no common dafimiof CSR between one
country and another which resulting the CSR in&&gdfon is in accordance
with their own culturé®This statement strengthens the evidence that
Indonesia embraces the positivist law culture wioere thing is abide by the

society when it is written and enshrined in thestibational regulation.

424 Constitutional Court Verdict No. 53/PUU-V1/2008akarta, Constitutional Court, 2008], 15.

4% The 1945 Consitution of the Republic of Indonesiag Preamble to the Constitution “....the
independence of Indonesia shall be formulated antonstitution of the Republic of Indonesia which
shall be built into a sovereign state based onl&fbi@ the One and Only God, just and civilised
humanity, the unity of Indonesia, and democratfe led by wisdom thoughts and deliberation
amongst representatives of the people and achisacaigl justice for all the people of Indonesia”

426 E|ycidation of Article 74 of Act N0.40/2007 on Lited Company Liability.

427 Constitutional Court Verdict No. 53/PUU-VI/2008akarta, Constitutional Court, 2008], 16.

428 A lecturer on Corporate Social Responsibility ois#@ikti University

42 Constitutional Court Verdict No. 53/PUU-V1/2008akarta, Constitutional Court, 2008], 43.
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The culture of law and different point of view &aping amongst
European and Indonesian society also constructdifierent concept and
interpretation of CSR. By having a high awarenesshe importance of
business ethic is a part of company sustainabilittnakes CSR programme
as highly important and strategic in Europe. Euampsociety especially
English are the society who embrace Anglo-Saxoresyf law where the
law is based on the habitual action developed enchbmmunity. So that the
law is always developed and is dynamic along with¢hange of the time.

Eventhough in another country such as the UnitateS of America
which is assumed as country which has implemeiedhigh business ethics,
but there are a lot of frauds found in the finahai@ports of the big
companie$® Business ethics is intertwined with the culture tbé law
embraced by certain countries, the better the ilbhi the law is, the better
the implementation of the business ethics.

According to R10, the business ethic is interpreted the principal
of good corporate governance (GCG) which encourag@spanies to

implement the good ethic of business in the opematiactivities**

Some of
examples such as not to be disobedient companingé#ye tax right and on
time, not to manipulate the financial report, amd to use the unacceptable
ways in competitioff®? If it is described in details, then there will lae

powerful relationship between the culture of the nd business ethic as it is

shown in the following figure:

430 David Hess, A business Ethics Perspective on 8as@xley and The Organizational Sentencing
Guidelines, [Michigan, Michigan Law Review, 10 Olots 2006], 2.
“3l0p. Cit, Interview on 27 September 2013 in Jakarta.
432 1h;
Ibid
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Legal Culture

(Step 1)
Good CSR Business Ethic
Implementation Codes
(Step V) (Step 11)

Voluntary or Good Corporate

Governance
Mandatory CSR (GCG) Principles
(Step IV) (Step lI)

Figure 1.1 Correlations between Legal Culture and Bsiness
Ethics

The disappointing and pathetic implementation afsibess in
Indonesia make the social condition and companyr@mwent become
worse. It is proven by various cases of the livemyironment taking place in
various places in Indonesia, such as the contammat Buyat bay, North
Minahasa district and volcanic mud in Porong, SifipaEast Jav&®®
Moreover, based on the result of the PROPER evatuaff the Ministry of
Living Environment period 2010-2011, it was fourtuhtt there were 283

companies achieved Red level and 49 companiesvachBiack levef**

The law culture of Indonesian society is tendingbe a positivist

which makes the country to formalise each andyepgnciple, good values

“330p. Cit Siti Maimunah, Aminuddin A. Kirom, Tracy Glynnfce Tambang dan Pelanggaran Hak
Asasi Manusia: Kasus-kasus Pertambangan di Indan28i04-2005 [Jakarta, Jaringan Advokasi
Tambang, 2007], 22.

434 Ministry of Environmental Republic of IndonesiaROPER Publication 2010-2011, [Jakarta,
Ministry of Environmental Republic of Indonesia,(@q), 37.
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and culture which are expected to be abided byndibnesian people. For
instance, the government expects that the compamueso take monopoly
actions in their business activities and fundamnigntae companies have to

comply the good business practice and not to takeomoly actions.

Nevertheless, the principles and expectation omfy @ot enough
without clear indicators. For example what are tmundaries used by
government to clarify that certain company hagtakonopoly actions, how
is the monitoring mechanism, how is the evaluaposcedure, for examples,

and there are still a lot of things to be regulated

Therefore, the government issues the constitwtmout theAnti Trust
which can be used as the guidance and guidelirrealifoelated parties in
evaluating, monitoring and determining whether ot certain company has
conducted monopoly actions. Clear process and guveeabout the anti-
trust, transparent and foremost is it has goneutirothe constitutional

process regulated by the constitution.

Likewise, the implementation of CSR in Indonesialso in positivist
law culture of Indonesian society context. It canrme expected that
mandatory CSR programme in Indonesia can be impiedewvell with only
voluntary mechanism without standard guidance ddedimes in writing
about the implementation of mandatory CSR in Ind@neSupporting this,

there are a lot of evidence and real facts in idlel §howing that there are a

123



lot of companies which do not comply with the eowiment principals in
operating their business activiti&s.

In spite of there are a lot of written law inenviroent sector have
been passed by the government and legislative ndyhere are still a lot of
companies do not comply the rules. Even thoughetineare obviously legal
sanctions and types of punishment can be imposethdodisobedient
companies.

Moreover, to the present day, the companies’ le¢elompliance on
the implementation CSR programme in Indonesiaillsgstestions. It because
of the regulation is still multi-interpreting, lestear and less strict and even
the level of the implementation of CSR programmaeti pathetic and far
from society expectations.

Law culture applied in the society which has beewrinted and
institutionalised for such a long time will be dafilt to be changed in a
sudden. If for years the society has been direactedinply with the written
rules. When the new unwritten rules come from aetshem without any
guidelines at tall, it is for sure that the polwyl not be complied because
they assume that to comply or not to comply thagesrwill not give them
any legal sanctions.

According to R8, one of the reasons why the soasetyply the law is
because the law has the firm and clear legal samsti® Similarly with the
implementation of CSR programme in Indonesia, withrm and clear

punishment mechanism on the companies disobeyiagntandatory CSR

43%0p. CitSiti Maimunah, Aminuddin A. Kirom, Tracy Glynn, et€ambang dan Pelanggaran Hak
Asasi Manusia: Kasus-kasus Pertambangan di Indan2604-2005 [Jakarta, Jaringan Advokasi
Tambang, 2007], 43, 49, 91, 157, 251, and 279.

“3%0p. Cit, Interview on on 25 September 2013 in Depok.
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legal provision, it can be assured that those coimegahave not yet

implemented their CSR programme well.

The law culture of Indonesian society is step bgpsshifting to
revolution to become the law which respect as wasllimplementing the
human right principles in daily life. The change tbe law culture is also
expected to be implemented by the companies a®@gpcitizen entities in
their business practices. The law culture of Indtare society especially in
relation with the implementation of CSR programrsesiill in transitional
stage toward the right format in accordance with $lociety condition and

situation and other socio-cultural context.

Today, the law makers see that the legal provisio@SR mandatory
is in accordance with the law culture of Indonessaciety. Regarding the
CSR programme itself, the law makers who are tipeesentative of legal
culture - of Indonesia society reflect the socio4mdt law condition of
Indonesia Society into article 74 on Corporate &loend Environmental

Responsibility on Act N0.40/2007 on Limited Compargbility. **”

Directly or indirectly, the law culture of certasociety will influence
corporate values of corporate entity because thiéyemploys the society
from that law culture. For instance, if certainigtg has positivist law culture
as a result directly or not directly the companigs have the positivist law
culture as well because those companies are emplayiembers of the

society who have positivist law culture.

M pid
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Business enterprises should introduce, implemedtem@n maintain
its own law culture as a part of universal corperalues which is believed
can make it sustainable. The companies have tdajeteeir own corporate
values in order to assure their business sustdityabased on its context and
the different society social structure between cpantry to another. By
sticking on well-adapted corporate values thenstirgtainability of business
of the companies can continue to be guaranteedugth they are in the

middle of unstable social and politic situation.

Based on stakeholder's theory, a company has respliy to
provide positive added values for its stakehofd®rThe positive added
values can be interpreted as a maximum effortandamage the environment
where the company operate, empower the local so@ebnomic and
improve a better life for local society socialff. Further, basically the
presence of investment companies alone in a miareg or plantation has

provided positive impacts on the society economogpess in that area.

Furthermore, those things are the initial assetsenw by the
companies by continuing to maintain the good refethip, so that the
companies will gain more trust from local communigy lot of the mining
and plantation companies are declined by the conitgnim certain region
because their presence is assumed not to giveigmyicant benefits for the
local community. In contrary, their presence brandot of negative effects

always becomes the cause of social conflict betveeanmunity and related

“3%Steen ThomsenCorporate Values and Corporate Governand®enmark: Emerald Group
Publishing Limited, Vol.4 No.4. 2004], 34.
“Fbid
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companies about the issue of land ownership disgbie accessibility to

works and other social issu®4.

According to R18, the more positive added valuegemiby the
companies for the local community is to improve thacial ownership
between companies and commuriiyOne of the solutions to minimize the
conflict between companies and local community yisfdstering ownership
of social spirit among the local community towatlde running companies in

their region**?

One of the ways to foster a sense of communityevship of the
company is to carry out CSR programmes accordinghéoneeds of the
community and is given to the appropriate benafiesa Mandatory CSR
legal provision was inserted into the Act No.40/2Gih Limited Company
Liability in order to encourage companies that hawat yet properly

implemented CSR programmes to implement its CSigraromes well.

The programme should be conducted in relation wighreduction of
environmental damage around their operational atedact, many countries
use the system ofsticks and 'carrots' to encourage companies to comply
with the principles of ethical business practiaesonducting their business.
The use of criminal law to punish business prastioeviolation of the law or

misconduct business practices is also neceé$ary.

“*YInterview on 19 Ocotber 2013 in Depok.

4420p. Cit, Steen ThomserGorporate Values and Corporate Governarffibenmark, Emerald Group
Publishing Limited, Vol.4 No.4. 2004], 35.

43 Dawn Marie Driscoll, W.Michael Hoffman and JosefhMurphy, Business Ethics and
Compliance: What Management is Doing and WB\ford: Business and Society Review, Blackwell
Publisher, 1998], 35.
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It is similar to the implementation of mandatorgk legal provision
which is governing legal sanctions for companiest o not conduct their
CSR programme properly. Legal sanctions may na@vimrded to a company
that has already conducted its CSR programme Wed#refore, there should
be no concern for companies that have conducted @®R programme
satisfyingly of getting legal sanction from the govment.

The positivist legal culture is a culture of lawat is gradually
evolving toward non-positivist law cultural with ghincrease of public
education and welfare. With the increase in pubdacation and welfare, it
will automatically increase public awareness to stumething which is
considered appropriate for their social life.

Therefore, it is essential to have a structuréaof able to maintain
and guard so that any misconduct activity is natedby the companies or
state official elements in their operational ardasaddition, R12 mentioned
that it is the same goes to the mandatory CSR legmlision, because the
regulation makers have studied from the past wileeee had been many
environmental damages due to companies’ busingsgtias which lead to a
long-term conflict between the companies and thiesp***

Therefore, the regulation makers enshrined thelarr4 into Act
N0.40/2007 on Limited Company Liability in order m@aintain so that such
environmental damages will never occur in the feffif anything happens,
the negative impact can be minimized as early assiple with the
implementation of CSR programmes that can improve telationship

between company and the community.

“440p. Cit, Interview on 30 September 2013 in Jakarta.

““bid
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Thus, the Article 74 on Corporate Social and Emwvnental
Responsibility in which the CSR was set as a legaigation did not
suddenly appear and was included in Act No.40/2607imited Company
Liability without proper reason. It was formallyshwined because there were
many evidence and facts on the ground indicatiag tompanies were less
concerned about the social and environmental conditn their operational
areas. Therefore, the enactment of Article 74 eslibst option that can be
done by lawmakers in protecting the fundamentditsigpf the people related

to a clean and comfortable environment and a hgatthial condition.

Following is the chart on the policy process of C8Rch should be

performed by the government.

Principles related
CSR performancs

/- )
* 1SO 26000 on
gggﬁénsibility NELON W Of
- The Ten Respective Count
ERIngPIESPf * Article 74 on
Compgcta Corporate Social and « Standard
- Environmental 0 fi
"Principles on Responsibilty Procedures
Busingss- * Indonesia Guiding (SOP)
Human Rights Principles & manual
« OECD \_ Oon Mandatory CSRJ Corporation
Guidelines for ~ Regulation &
Multinational Policies
Enterprises
International Good

Figure 1.2. Policy Evolution Related to Corporate 8cial Responsibility

4.8. Conclusion

Based on some findings above, it was found thawsdfical rationale
behind the enactment of mandatory CSR legal prowisis due to
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environmental disaster that have occurred in someasain Indonesia.
Further, there was a significant social pressusenfthe local community in
which the extractive indutries are doing their bess activities to be more
socially and environmentally responsible. Neverhs] since the beginning
of discussion of Limited Company Liability Bill, &#ne was a different view
between the government and member of the HouseepfeRentative on
mandatory CSR legal provision. In one side, the gsoment represented the
interest of business associations, business leater€ompanies insisted on

rejecting the legal provision.

In the contrary, the members of the parliamentsiesi on inserting
the legal provision to the bill in order to be l#gdounded to all the citizen
including the companies. At last, the Bill was stgied and officially passed
by the parliament with Article 74 which is requi@l companies to
implement CSR programmes. In other words, CSR besora legal
responsibility of the companies. Finally, the impkntation of legal
provision has been getting slow because of minditiged will from the

government to comprehensively implement it.

At last but not least, the philosopical rationafeeaacting the legal
provision is not just limited to preserve the natuand to ensure the
sustainability of the natural resources but alsoetopower economic’s
situation of the local community and to strengthsotial cohesion and

harmony between the local community and the congsani

130



CHAPTER FIVE
FINDINGS:
LEGAL ANALYSIS ON CORPORATE SOCIAL

RESPONSIBILITY LAWS, REGULATIONS, GUIDELINES AND

5.1

5.2

POLICIES IN INDONESIA

Introduction
CSR has been perceived as a cross-cutting andréléeed issue. It is not just
an issue about economic and business but also abeatiety, law,
environment, and human rights.The legal provisionneandatory CSR in
Indonesia has been officially enacted since 20@03utih Act N0.40/2007 on
Limited Company Liability. Unfortunately, it is alost 7 (seven) years after
the enactment yet the provision could not be implet®d well. The findings
have found two major constraints which are no clealicy in terms of
government regulation, guidelines, and standardrabipg procedures
regarding the implementation of the legal provision

Further, there is no specific ministry or statstitation that has been
given mandate by the law to take lead in the impletation of the legal
provision. Subsequently, the legal provision caoubd be implemented due to
those constraints. The relevant ministry and evembrers of the house of
representative have to encourage the governmerwise and harmonize all
regulations and policies related to CSR in ordebdaaligned with the legal

provision on mandatory CSR.

Legal Analysis of Article 74 on Mandatory Corpoate Social
Resposibility Legal Provision in Indonesia

Findings from the field research conducted betw&eptember 2013

and October 2013 in Jakarta further further striemged the researcher’s
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assumption that Indonesia does not have mandat&®R Guidelines and
voluntary CSR completely and codified in a writgandeline.

In fact, 4 (four) companies clearly supported thmlementation of
mandatory CSR in regard of its purpose to minimihe social and
environmental impacts which benefit the socféfy.R6 mentioned “I agreed
towards mandatory CSR policy. It needs a standatidiz in order to obtain
the same results in implementing CSR programmesdonesia and for a
longer term it may increase the company’s efficietfé¢’ Further, R11 stated
“| agreed to mandatory CSR policy because thiscgaihay encourage the
companies to draft a CSR programme that is rightavget and then the
companies will also involve local people in thertiaties. Without the
support of the society, the company cannot be matite.*®

Meanwhile, the ministries and government agencigge hdifferent
views on the mandatory CSR. The Ministry of Envirent and Ministry of
Social obviously deny the existence of a CSR mamgadégal provision. For
instance, R2 mentioned “I disagreed towards the dai@mmy CSR policy
because it makes the companies in Indoneasia uretdive. There is
additional burden in operational cost, and furtB&R is beyond compliance
so that the companies should be encouraged to mnapie it freely and
flexibly.”**® R14 mentioned: “I disagreed towards the implentériaof

mandatory policy because the companies should benga freedom to

4% Arun NGL, Bank Rakyat Indonesia, Worker’s SociadcGrity Company (PT Jamsostek) and
Sinaraya Trading (Export-Import Company).

447 Op. Cit, Interview on 17 September 2013 in Jakarta.

48 Interview on 30 September 2013 in Jakarta.

449 0p. Cit, Interview on 12 September 2013 in Jakarta.
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implement its CSR programmes without any compulsifstom the
Government.”

R3 mentioned: “On the contrary with the two mines$; some other
ministries support it (mandatory CSR). | supportedndatory CSR policy
and moreover we already circulated a letter of g to all state-owned
companies to implement the provision of article’¥4.In adddition, there is
a state’s company which partially support the impatation of mandatory
CSR policy. Then, R7 mentioned that “I supported tmplementation of
mandatory CSR policy because by the provision congsawill be more
focused to draft and implement CSR programmes foe people’s
benefits.***

Further, there are several NGOs and CSR conssiiteimd support the
implementation of mandatory CS® For instance, R27 mentioned that I
supported mandatory CSR and the provision may eageu CSR
programmes to be more tranparent, objective, anduamtable.*>® Even the
law and CSR experts from universities also supgh@implementation of the
policy. For instance, R8 mentioned: “I supportechdaory CSR and one of
the state’s function is to regulate any aspecteaipte’s life including CSR.

The mandatory CSR provision does not mean thagjohernment takes over

450 0p. Cit, Interview on 1 October 2013 in Jakarta.

51 Op. Cit, Interview on 18 September 2013 in Jakarta.

%2 Indonesian Legal Aid Foundation (YLBHI), Young Geation of People’s Advocates
(GEMPAR), National Humanitarian Agency (PKPU), Imésia Working Group for Business and
Human Rights (IWGBHR), The Microfinance Innovati@enter for Resources and Alternatives
(MICRA), National Team for Accelerating Poverty élliation (TNP2K), Indonesian Youth for Law
Enforcement, Publish What You Pay (PWYP) Indonekidpnesiaan NGOs Forum for Conserving
Environment (WALHI), and Indonesia Corruption WatgWw).

4530p. Cit, Interview 30 October 2013 in Jakarta.
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the implementation of CSR programmes but the prowiss made to protect

the right of the citizen®**

Whereas, there are also some organizations winetoasly deny the
implementation of mandatory CSR policy. For insgndk3 mentioned that

“I disagreed towards the implementation of mandat@SR provision

because the spirit of CSR based on voluntarismtlagdtate cannot force the

companies to do CSR® At last, two NGOs and two state agencies partially
support the implementation of mandatory CSR policy.

In Article 74 on mandatory CSR legal provisiorgrin are four clauses
that regulate the mandatory CSR legal provisioimdonesia.

(1) Companies doing business in the field of anddorelation to natural
resources must put into practice environmental sowlal responsibility.
According to R8, the phrase above is still geneaatl should be
described in more detail. There should be sperfiulations and manual
to expand the definition “doing business in thadfier and/or in relation
to natural resource$® Further, the second phrase “environmental and
social responsibility” is also unclear becausedhemo proper guidelines
or standards on the measurement of environmensaeidl responsibility
projects®’

(2) Environmental and social responsibility congés an obligation of the
company which shall be budgeted for and calcul@gd cost of the
company performance. Hence the responsibility dbaltarried out with

due attention to decency and fairness. AccordingRtt?, several

44 0p. Cit, Interview on 25 September 2013 in Depok.
45> 0Op. Cit, Interview on 13 September 2013 in Jakarta.
456 Op. Cit, Interview on 25 September 2013 in Depok.

47 |bid
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®3)

(4)

definitions should be described in this clause, ifmtance, the phrase
“environmental and social responsibility progranalsibe budgeted and
calculated as a cost of the company performancéiuld be
supplemented with guidance from a relevant ageagyravide direction
in terms of what can or cannot be put on the butfyeturther, the
phrase “decency and fairness” is still general and be interpreted
differently either by companies, beneficiariesgovernment official§>®
Companies who do not put their obligation iptactice shall be liable to
sanctions in accordance with the provisions ofdiegive regulations. In
regard with phrase “sanctions in accordance with pmovisions of
legislative regulations” is also still too genetdahneeds further legislation
on appropriate sanctions that can be imposed toraplkiant companies.
Rewards or benefits can be given to such compawieEh have
succesfully implemented the mandatory CSR proje€istther, the
sanctions are based on respective laws and regusafior instance, if the
company ruins the environment then the environnteata will be
imposed to that company. Such measures should dmiloled in a more
specific regulation on mandatory CSR.

Further provisions regarding environmental aswtial responsibility
shall be stipulated by government regulation. Ithe responsibility of
the government to provide a very clear guidanceexeauting regulation

on mandatory CSK?

458 Op. Cit, Interview on 30 September 2013 in Jakarta.

459 |bid
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In addition, the government has passed GoverniRegulation No.
47/2012 on Environmental and Social Responsibilityfortunately, this
regulation has been drafted and passed withouhttsdvement of wider CSR
stakeholders especially NGOs and beneficaries septatives. It sounds that
the government regulation has been passed tol ftiél implementation of
Article 74 only without an intention to resolve amber of mandatory CSR
problems in Indonesia.

Such dilemma is that those companies have to cartymandatory
CSR programmes without clear guidelines. They aetiguously being
blamed by the community when they do not implensrth a programme.
Therefore, in the absence of national guidelines mandatory CSR,
companies deciding to invest in Indonesia are daceas to how and how
much they sould allocate for their CSR and whatlaeepriority programmes.

These companies will be persintently forced bydbelety regardless
whether they implement the CSR programmes. Thecierit is raised by
certain group of people around their business dip@ia This happens
because there is no legal certainty in term of ratorgg CSR guidelines, and
the problem will persist until such guidance isiesd.

The current implementation method of CSR is thatdbmpanies are
directed to involve in executing the projects bgrtiselves, through particular
grantees or involved in CSR forums made by relatedstries. There should
be an integration between the needs and interétte dbeneficiaries, national
and sub-national development plan and the avaihiabdudget of CSR

provided by those companies. In addition, the cangsaare also should be

136



given independency and autonomous in implementing programme
according to their operational needs.

Moreover, currently, at least there are 3 ministnehich are most
actively dealing with CSR programmes; they are Btinyi State-Owned
Enterprises, Ministry of Environmental and Ministof Social. However,
based on the findings, there are 11 (eleven) miessinvolved in arranging
policy of CSR programmes in Indonesia.

Those are as follow: Ministry for People's Welfafethe Republic of
Indonesia, Ministry of Economic Affairs of the Rdgig of
Indonesia,Ministry of State-Owned Enterprises, Bliryi of National affairs,
Ministry of Environment of the Republic of IndonasiMinistry of Social
Affairs of the Republic of Indonesia, Ministry ofoGperation Affairs,
Ministry of Small Business and Medium Enterpriseé&nistry of Rural
Development of the Republic of Indonesia, MinisbfyForestry, Ministry of
Labor of the Republic of Indonesia and the MinistfyEnergy and Mineral
Resources of the Republic of Indonesia.

Some ministries have issued certain policies raggrtb the CSR
guidelines where the rest of them are still in phase of preparing the CSR
policy draft. Further, there are some facts thaheainistry prepares and then
issue CSR-related policies with limited coordinatiand communication
involving other ministries. It happens becausehaytuse their own law as
the legal basis in preparing and issuing CSR policy

The situation causes confusion among the compasidbe affected
parties of all rules drawn up and issued by theeesve ministries. The

business enterprises arethe most affected by suanse of these rules. At
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last, even the business enterprises are voluntarilymplement all the rules
and regulation were made by the respective miestout in facts, it becomes
compulsary in practice due to NGOs pressure.

In addition, most of beneficiaries do not know abmectoral
regulations have been passed by the respectivestnmsi It is due to lack of
socialization and dissemination of information tethto the preparation and
issuance of ministerial regulations. The relevamistries should organize
information dissemination programmes regarding tmwv CSR-related
policies have been passed.

It would make the beneficiaries aere of the potiaad the nature of
the CSR programmes. Therefore, it is necessary aee hinformation
dissemination programmes and codification of altrdes from ministries
related toseparated CSR into the Indonesian CSRiahan

There are a number of ministries regulation havenheassed before
the passing of mandatory CSR legal provision, bwisé can be still
acceptable as long as all the rules and regulatrassupport and strengthen
the implementation of mandatory CSR in Indonesidatt, some of the rules
did not explicitly mention its association with nttory CSR legal provision
because those have been passed before the legsigmo Therefore, it needs
syncronization and harmonization by a governmegualegion. In addition, it
may align with the spirit of mandatory CSR legabd\psion.

There are several ministries which have had reguistrelated to
CSR such as Ministry of State-Owned Company is @manting a PKBL

programme. Moreover, PKBL is being reviewed to beied out as a social
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activity of the state-owned companies. There ae(RYy options to be offered
by the section of PKBL at the Ministry of State-GadnEnterprises.

Those options are as the following, transfer thertngaship
programme to another institution and to continueplementing the
community development programme as usual or toiedita the programme
altogether and replace it with mandatory CSR prnogna in accordance with
Article 74 of Act N0.40/2007 on Limited Company hiéty.

A newly model of CSR programme will be implemenfedall state-
owned company in 2014. The PKBL head strongly suepanandatory CSR
to be a legal responsibility of the companies bseait will encourage
companies to increasingly aware of the social andrenmental conditions
in the areas in which they operate.

Until now, MSOE still did not have a fix guidelin@s guidance in
implementing mandatory CSR programri&sloreover, there is no yet
monitoring and evaluation process conducted byrmale and external
agencies to CSR activities undertaken by the starged enterprise?

The reporting process conducted by the MSOE was ai$y for the
accountability of the use CSR funds to the Board @mmissioner of the
concerned state-owned company in the Annual Genétakting of
Shareholders (RUPS). The partnership programmehtisabeen implemented
by the state-owned enterprises along with communiigvelopment
programmes could not be called as a CSR programme.

Therefore, the state-owned enterprises requesta@rest in

distributing their low-interest loans to small amedium enterprises. Then,

“810p. Cit, Interview on 1 Ocotber 2013 in Jakarta.

462 | hid
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the state-owned enterpises require them to pay theckoan in accordance
with the loans contract that has been agreed Hwthbbrrower and the
relevant state-owned enterprises.

The loan interest is around 6% per y&arTherefore, the MSOE is
reviewing the programme in order to develop a stiat framework for the
implementation of mandatory CSR programmes. It wik more
comprehensive by applying the principles which baén recognised either
internationally or nationally.

Ministry of social affairs is one of the most aetiministries in
drafting regulations and guidelines related toithplementation of CSR. In
fact, the ministry is recently proposing a Bill firan Social Development of
Business Enterprises to the national parliamentaddition, several CSR-
related policies that have been passed by the iiyro$ Social Affairs.

Nevertheless, the ministry of social affairs itselis yet had an
effective monitoring, ' evaluation and reporting syst regarding to the
implementation of CSR programme under its authorijowever, this
ministry step by step has been developing an @ffeceporting system for its
CSR programme. Further, the ministry basically sufgpthe implementation
of Article 74 on Social and Environmental Respotilisyowhich demands that
companies especially those are exploiting natugaburces are required to
implement CSR programmes. With the existence ofttiele, it encourages
participation and awareness of the companies tadre socially responsible.

Further, According to R2, State Ministry of Envirnantal Republic

of Indonesia has also issued both several mingtergulations and technical

483 pid
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guidelines for the implementation of CSR in enviremtal aspect” In fact,
based on some data the researcher conclude that the several
governmental regulations related to environmentséueés which are
considered relevant to the implementation of CSR.

Afterwards, Ministry of Cooperatives, Small and Med Enterprises
Republic of Indonesia. This ministry has issueddglines on the types of
CSR activities. The Ministry is currently draftiqpplicies related to CSR in
terms of empowerment of cooperatives, small and iunedenterprises
through partnerships with the business communitytilizing CSR funds.

Hence, R9 stated that Ministry of Energy and MihdR&sources
Republic of Indonesia has been preparing a polibichvis the regulation of
Minister of Energy and Mineral Resources of the iR#jg of Indonesia
regarding to CSR®® Nevertheless, based on the existing data the nes=a
concludes that there are some government regusatemmd ministerial
regulations that are relevant to the implementatiothe CSR.

Further, R3 was also mentioned that State Ministoy
Underdeveloped Area Republic of Indonesia has ésssmme regulations
related to the application of CSR in the departmi®hin fact, the ministry
has conducted some activities by signing a Memanandf Understanding
(MoU) with several related partnership companiesgnplementing CSR with
business entities.

Further, Coordinating Ministry of Economy Repubbf Indonesia

also has a certain field that handles issues oremeneurship and CSR

4%40p. Cit, Interview on 12 September 2013 in Jakarta.
“%%0p. Cit, Interview on 25 September 2013 in Jakarta.
“%%0p. Cit, Interview on 13 September 2013 in Jakarta.
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programme implementation.There are government atiguls relating to the
use of CSR funds. Afterwards, Coordinating Ministrfy Social Welfare

Republic of Indonesi has passed a minister regulatelated to CSR. The
minister regulation recommended to establish anfomhich is called as
Gema Mitra.Hence, theteam has been established in provirdigtkjct and

urban areas in order to mobilize CSR as a sourcdunfls for the

implementation of their community development pesgmes.

Subsequently, Ministry of Home Affairs Republic loidonesiaalong
with the Directorate General of Rural Community Biepmentis working on
CSR-related policies and economic empowerment & communities. In
addition, there has been a policy issued by theid#in of Home Affairs
relating to the use of CSR funds for financing camnity based programmes.
Then, Ministry of Forestry Republic of Indonesiehig Ministry also has a
number of laws and regulations related to the imgletation of community
development and CSR.

Thereafter, Ministry of Worker and Transmigrationeblic of
Indonesia has also passed a number of nuanced Gkfep particularly
with regard to the protection of workers' rightdiefe are several national
policies related to the protection of workers thaist be implemented by
companies in term of CSR programmes.

With the complexity and complication of mandatork issues in
Indonesia either in terms of policy substance, gylmakers agencies,
monitoring and evaluation system and reporting raadm. Further, R26

convinced that, based on some evidence, it reqaisasgle guideline that can
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accommodate all the interests of the stakehoffférsloreover, the former
chairman of the Bill drafting committee for LimiteGompany Liability
N0.40/2007 mentioned that due to the complexitynaindatory CSR issues
and then the Government Regulation No. 47/2012 ariab and
Environmental Responsibility must be revised to ocawmmodate all
interests'®®

Although many parties either from the ministriegaqgtitioners,
academics or companies themselves are supportngrtactment of Article
74 of ActNo. 40/2007 on Limited Company Liability,t there is some others
especially from business associations and busieetsprises who rejected
either directly or indirectly related to the enaetih of CSR mandatory legal
provision. However, those who rejected the enactroéithe Article 74 are
also predominantly from practitioners, academicsl Business associations.
It seems there is divided opinion between someeamna$ and practitioners
and the others.

According to R4, since the beginning of mandator$RC legal
provision has been raised, there were some busasssgiations rejected the
enactment of Article 74 of Act No. 40/2007 thosee ahe Indonesian
Chamber of Commerce and Industry (KADIN), the Inesian Business
Women Association (IWAPI), Indonesian Young Entesprurs Association

(IWAPI) and the Enterpreneurs Association of Indiag/APINDO)?® In

addition, the rejection of the enactment of Artiglé also comes from the

“°’0Op. Cit, Interview on 29 Ocotber 2013 in Jakarta.
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“%%0p. Cit, Interview on 15 September 2013 in Jakarta.
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Ministry of Environment of the Republic of Indona${® The Ministry is the
only state agency that is formally disagrees witle £nactment of the
mandatory legal provision.

Pro and contra on the enactment of Article 74 paéisist if there is no
initiative from the executive body to maintain theplementation of
mandatory CSR programmes in Indonesia. Further,iidementation is
also should avoid any overlapping between a certaimstry and others. The
business enterprises should not feel the legaligimvas a burden. Hence,
the local government should not make CSR fundssamuece of local revenue
(PAD) by issuing new local regulations about CSRatthesulted to
disharmonize between the society and the busimesspeises.’*

Indeed, in the initial discussion of the Bill dratfhe government (the
executives) is the one that did not agree withitiotusion of Article 74 on
mandatory CSR legal provision into it. Therefore,s reasonable if the
implementation of Article 74 is stagnant because #rticle 74 is an
"illegitimate child' that its ‘birth” was unwanted by the government.

According to R25, the existence of mandatory CSRigjines as an
original product of Indonesia is essenfi&llt is needed as guidance for the
implementation of mandatory CSR programmes in Iledan These
guidelines are very urgent to be passed by thergowent. The urgency is
because of some following reasons such asthe f@tgntial of CSR funds,
stakehoders complexity related to CSR issues aretgiiy interpretations on

CSR itself.

pid
471 |bid

472 Interview on 29 October 2013 in Jakarta.
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In addition, R25 convinced that if there is no st@nl guideline on the
implementation of mandatory CSR, it may cause neisusd fraud of the use
of CSR fund$’® In some cases, the business enterprises clainadhéy
have disbursed the CSR funds for funding some pimjeApparently, the
funded activities were not classified as CSR progngs or even the
beneficiaries were not identified well. It may g@stsnly occur in the absence

of a clear and explicit references.

5.3. Mandatory Corporate Social Responsibility Reglations in Indonesia

Multi interpretation on CSR is lead to the differ@merpretations on a
working unit that handle CSR programme in someand gas companies in
Indonesia. There are companies that named their @8&ammes unit as
CSR section, community relations, government et public relations or
community development. CSR institutional differesideetween a company
and others possibly appear due to the lack of ¢jneke for mandatory CSR
in Indonesia. In addition, each company is fremterpret the legal provision
because no guidance from the Government.

However, according to R6 there are some compahaggsvbluntarily
utilize the international CSR instruments as guagam implementing their
CSR programmé&’* It occurs because of the absence of national CSR
guidelines. Up to now, there are a number of irBomal organizations that

publish some guidance in implementing CSR prograsfiiie

473 i
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5.3.1 Corporate Social Responsibility Regulations @h National and Sub-
National Laws Level

Companies’ participation in adopting those guidsdins voluntary
basis because it depends on the willingnes and ¢mtd of the particular
company to voluntarily accept the entire applicaiendards and regulations
within those guidelines. The guidelines are dividatb several types of
guidelines which are CSR guidelines on human rigintd business, CSR
guidelines on sustainability, and CSR guidelinesirdarnational trade and
investment. Further, it is also classified betwepational rules and
regulations regarding CSR and international gundsliand policies on CSR
as a whole.

Some of national and sub-national laws and reguratiin relation

with CSR that are currently prevailing in Indonesra as follows;

1. Act Number 40/2007 on Limited Company Liability

This act has been passed by the House of Repatisentf Indonesia
in 2007. The Act is replacing the old version af thompany Liability Act
No. 1/1995. It says obviously in its article 74 abdCSR provision.
Moreover, the provision is as the legal basis ofndagory CSR
implementation in Indonesia. It was argued manyes$nm many occasions
by business associations in Indondéfa.Further, the government
regulation on CSR which is mandated by the Actelay to be drafted by
the Government. It because of too many intervemssifstom business

associations. Finally, the government regulatiomlisnately was passed

4’® The Indonesia Chamber of Commerce and IndustryOH¥, The Indonesia Young Businessmen
Association (HIPMI), The Indonesia Business Womessdciation (IWAPI), and The Indonesia
Businessmen Association (APINDO)
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by the Ministry of Law and Human Rights in April 2B. It has been
almost 4 years after the enactment of Mandatory G&fal provision.
Apparantely, the content is still not consistenthwthe beneficiarie’s

aspiration and expectation.

The beneficiaries may see the drafting and disougsocess takes a
couple of years. It shows that so many interestBeeieconomic or
political should be accommodated into the goverrtmegulation. Further,
R4 mentioned that many times those business asisosargue that the
mandatory CSR may reduce the competitiveness ainkesia’s products
in international market because by implementing da#éory CSR the

production cost will be much high&¥’

Further, it will automatically increase its sellimgice?’® In other
public gathering, sometimes the business associattd that they ready
to implement it if the government is also releasexareduction policy and
other kinds of economic incentives package for tenpanies which

successfully implement it.

Based on some information provided on the Article the researcher
concludes that the Article 74 is not fully reguthtéhe things about
mandatory CSR. for example; there is no specifgallesanction can be
granted to companies who are not implemented welllégal provision.

the Act should be revised to add more provisiorgamding mandatory

“"'Op. Cit, Interview on 15 September 2013 in Jakarta.
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CSR or the Government establishes another Act éisgally regulate

mandatory CSR.

. Act Number 25/2007 on Investment

This Act also mentioned about CSR is a must antl gfanvestors’
commitment. It is said obviously in the article Bs follows; every
investor is required to: a) apply the principle gbod company
management; b) implement the company’s social respiity; c) make
report on investment activity and submit it to theestment Coordinating
Board; d) respect cultural tradition of communiteesund the location of
investment business activity; €) comply with a# tlules of law’”®

Then, according to Article 5 the form of compam@so obliged to
conduct the provision above is as follows; 1) dameasvestment may be
in the form of corporation, non-corporation, or ividual business, in
accordance with the rules of law; 2) unless othssvetipulated by the law,
any foreign investment shall be in form of limitiability company based
on the law of the Republic of Indonesia; 3) bothméstic and foreign
investors making an investment in form of limiteability company shall
be carried out by: a). having shares when such aags established, b).
purchasing the shares and 3) executing any othgipwasuant to the rules
of law.*®°

In fact that the obligation to fulfill social respsibility is not just

limited to the foreign investment but also to dotieemvestors as well. It

is a clear message that the policy is a non-discatary policy as some

479 Act No. 25/2007 on Investment
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investors raised in the recent years. Moreoverpthiey applies for both

domestic and foreign investors who are doing bssina Indonesia. A
step forward of investment Act than Company Liapilct is that the Act

was significantly providing legal sanctions for sgocompanies which do
not comply with it accordingly.

Meanwhile, several types of legal sanctions can dien to
disobedience companies in accordance with Artieles@ch as; 1) any
companies or individuals set forth in Article 5 ttHails to fulfill their
obligation pursuant to Article 15, they may receagaministrative sanction
in form of: a) written warning; b) business redidn; c) suspension of
business and/or investment facility; d) revocatioh business license
and/or investment facility; 2) authorized agencyirtitution pursuant to
the rules of law shall issue administrative samcset forth in paragraph
(1) above; 3) in addition to administrative sangficuch companies or
individuals may receive other sanctions pursuatitéarules of lav®*

Based on information provided by the Act, the aesker assumes
that mandatory CSR is legally binding for all comigs either domestic or
foreign companies who are operating in Indonesiarther, legally
mandatory CSR legal provision is not only bindirgnpanies which is
exploitating natural resources but also for comgsnn other industries
such as manufactures, services, and banking.

The most interesting part of the Act is about leggbction. The Act
has provided some types of legal sanction for conggawho disobey the

provision. At last, it needs a synchronization kestw Act No. 40/2007 on

“®lpid
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Limited Company Liability and Act No. 25/2007 onvestment at least in
terms of legal sanctions to be imposed on compawnikegh do not
implement the mandatory CSR legal provision propeand the state
agency is authorized to do surveillance and evalnatf the mandatory

CSR projects.

3. Act Number 19/2009 on State-Owned Enterprise
According to Article 2 of Act Number 19/2009, staiwned
enterprises (SOE) are established to support ttienah economic growth
of Indonesia and to generate state’s national imgogain profit, and
produce high quality of goods and services that areessible for all
citizen. The article serves as a pioneer for bssiraetivities that have not
been conducted by cooperative and private sectoactlvely provides
guidance and assistance for small and medium sealerprises,

cooperatives, and communiti&s.

In the mean time, R13 stated that as part of ankbagsientity, an SOE
does not purely seek profit in its business prasticit also actively
supports small and medium scale enterprises, cabtypes, and
communities®® Article 88 clearly states that an SOE may allodetenet

profit to the development of small and medium scaleterprises,

cooperatives, and communities around where the aonjs located®

82 Act N0.19/2003 on State-Owned Enterprise.
“830p. Cit, Interview on 1 October 2013 in Jakarta.
“840p.Cit, Act N0.19/2003 on State-Owned Enterprise.
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It can also be translated from the article thaS&E is to pass some
policies to support its social purpose. On a ldgais the Ministry of SOE
has launched a programme called Partnership and n@oity
Development Programmdilogramme Kemitraan dan Bina Lingkungan
or PKBL). Five years before the enactment of Act No. 40726n Limited
Company Liability, the ministry has passed someacpsd to implement

the PKBL programme within all SOEs.

Some of the policies are as follows: (1) MinisafySOE Regulation
Number PER-05/MBU/2007 on PKBL, (2) Circulated DseiNumber SE-
07/MBU/2008 on the Implementation PKBL, and (2) ilg 74 of
Company Liability Act Number 40/200%° The two executing regulations
are the basis of implementing PKBL and CSR prograswwithin the
SOEs. Moreover, the SOEs have been implementingtypes of social
programmes which are PKBL and CSR in accordanck miticle 74 of

the Limited Company Liability Act®®

The issuance of SOE ministrial regulations acts dsgal basis for
SOE corporates to implement their social programameBKBL and CSR.
It can actually draw the attentions of SOEs to ehia determined work
plan and target. Long before the SOE Act was iSSBEIE corporates are

“obliged” to assist and empower groups of coopeeati and small and

B pid
48 pid
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medium enterprises, as mentioned in the regulatbnMinistry of

Finance™®’

Based on the information provided by the Act, tresearcher
concludes that the Ministry of SOE should estabBsindard operating
procedures (SOP) regarding the implementation d@Pgrogrammes.

The ministry should also develop a public awaren@sgramme on
CSR, a transparent reporting mechanism, and amegpe monitoring and
evaluation mechanism. The PKBL programmes shoutdcoatradict or
overlap the spirit of mandatory CSR legal provisasimentioned in Act
Number 25/2007 on Investment and Act Number 40/2687Limited
Company Liability. There should be a synchronizatizetween the two

statutes and the Act on SOE.

4. Act Number 22/2001 on Oil and Gas

Oil and gas industry is one of industries thaliaginatural resources.
According to Article 74 of Act No. 40/2007 of Linetl Company
Liability, all companies operating in the oil andsgindustry are mandated
to implement mandatory CSR legal provision.

Further, the Act enacts several legal provision&R as follows: A
corporate or permanent corporate ensures the apfdicstandard and
guality according to the relevant regulations adl weplements a proper

88

technical rulé’®® The company must also ensure workers’ safety and

“"Ministry of Finance Decree No0.1232/KMK.013/1989 thve Manual of Cooperatives and Small
Enterprise Development through State-Owned Entezpri
“88 Article 40 clause (1) paragraph 1 of Act No.22/2@m Oil and Gas.
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health as well as environmental management, andplgomwith all the
applicable regulations in mining and oil busin&Ss.

Environmental management as mentioned in clause ig2)an
obligation to prevent and mitigate any pollution wasll as rehabilitate
environmental damage, and it includes the postaginiactivity
obligation?®° Further, corporate or permanent corporates iarad mining
bussiness as mentioned in Article 5 should tramsylrand competitively
prioritize the use of local labours, goods, andiiser as well engineering

and design capabiliti¢€’

Corporate or permanent corporate in oil and minmgsiness as
referred in article 5 should be responsible in ewgrtng the local people
and environmerit’Further, the stipulations regarding work safety and
health as well the environmental management asrezffin paragraph (1)

and (2) will be further regulated in the governmesgulation’>

According to the legal provisions above, the redear assumes that
the Act has regulated some key points regardingualbnd environment.
So far, the Ministry of Energy and Mineral Resosrtes passed several
ministry regulations about environmental aspeabilrand gas industries.
Moreover, ministry of environmental also alreadysg®d some ministry
regulations regarding environmental.

The two (2) different ministries regulations shoue synchorinized

between one another. Therefore, it needs to be ibeinn a single

89 Article 40 clause (1) paragraph 2 of Act No. 282®n Oil and Gas.
9 Article 40 clause (1) paragraph 3 of Act No. 282®n Oil and Gas.
491 Article 40 clause (1) paragraph 4 of Act No. 282®n Oil and Gas.
492 Article 40 clause (1) paragraph 5 of Act No. 22/2®n Oil and Gas.
493 Article 40 clause (1) paragraph 6 of Act No. 22/2®n Oil and Gas.
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handbook to be able read and implemented by relestakeholders.
Further, the Ministry of Labour is also needs twalep a standard on

labour as part of the implementation of mandata®R(programmes.

5. Act Number 20/2008 on Micro, Small and Medium Sae Enterprise

This Act is officially passed to adapt the neeéisnicro, small and
medium scale enterprise to do its business operdiimoughout the
country. The micro, small and medium enterprenemesempowered by
the Ministry of Cooperative and Small Medium Entesp. The Act
mentions that one of funding resources for therpnse development and

micro, small and medium enterprise empowermerirsugh CSR funds.

It is clearly stated on the Act mentions that“tB®E can provide
source of funding from annual profit saving allezhfor Micro and Small
enterprise in the forms of loan, insurance, gramg other items*®*
Further, following Article mentions that “nationand international
business enterprises may allocate funds to smdlhaadium enterprise in

the forms of loans, guaranty, grants, and oth&rs”.

Both Articles reveal that the SOE, national anenmational business
enterprise can allocate any loan, insurance, gradtother expenditures
for cooperatives, micro, small and medium entegsrign Indonesia. It

would have strengthen the commitment of businessrmses to support

494 Article 21 (2) Act No. 20/2008 on Micro, Small aktedium Enterprises.
49 Article 21 (3) Act No. 20/2008 on Micro, Small aktedium Enterprises.
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the sustainability of cooperatives, micro, smalll anedium enterprises in

Indonesid*®®

They may save a little part of their annual prédit the purpose of
assisting and empowering the cooperatives, micnogallsand medium
enterprises. Subsequently, Ministry of SOE alsoehasleased several
policies to support them and launched social prognas such as PKBL

and CSR.

According to the legal provisions of the Act, tlesearcher concludes
that one of important aspects of mandatory CSR bisuta economic
empowerment aspect. Therefore, it needs to dewaelsfandard Operating
Procedures (SOP) on economic empowerment in theoU§SR funds.
Further, there should be a synchronization betwsanNumber 25/2007
on Investment, Act Number 40/2007 on Limited Comparability and
Act-Number 20/2008 on Micro, Small and Medium Schlgerprise to
provide alternative source of funding for micro, aimand medium
enterprises in Indonesia. Several issues shouldybehronized are as
follows; CSR funds disbursement mechanism, eligybdf beneficiaries,

allocation of CSR amount, and format of proposal.

. Act Number 11/2009 on Social Welfare

The Act of Social Welfare was enacted as the stdponsibility to
protect all Indonesia citizens and to realize aededfe in achieving social

welfare. The Act is implemented by the Ministry $bcial Welfare of

49 pid

155



Indonesia as an authorized ministry in conductingiad activities. It
mentions that one of the funding resources of timas activities is “the
saving funds are intended as the social and enviental obligatory.*’

It shows an expectation that the CSR funds frompaomes can be
one of the potential fund resources to sponsorasecitivities conducted
by the Ministry of Social Welfare. Therefore, theinidtry of Social
Welfare initiates and supports any activities psgzbto save the company
profits as the source of funding for the socialvties.**® One of regular
activities conducted by the Ministry of Social W&l is appreciating CSR
works by giving CSR Awards.

Further, R14 mentioned that the Ministry of SodMdflairs is also to
facilitate the establishment of Consortium CSR Wwhig a group of CSR
organizations, both private and SOEs, non-govertahenganizations and
academic$??

This Act views that the CSR funds is one of therahtive funding
resources that can be used to sponsor any soogigonmes in Indonesia.
In one hand, it is useful but on the other handieids to be clarified in
what extent CSR fund may finance social programniteseeds to be
further regulated related to types and forms ofadg@rogrammes might be
funded by CSR fund, beneficiaries identificationyogedures of

supervision, evaluation, and reporting mechanism.

According to the information is provided by thosedes, it needs to

be further regulated in relation to social progragsrthat can be funded by

497 Article 36 sub-section d of Act No. 11/2009 on @btVelfare.

49 pid

“9%0p. Cit, Interview on 3 October 2013 in Jakarta.
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CSR funds. There should be clear arrangement betwseeial activities
that being the core mandate of the Ministry of Sbdiffairs as it is
mandated by the constitution and social activitied is directly related to
the presence of extractive industries that mayadigcaffect the society

surrounded the companies in which they operate.

7. Act Number 32/2009 on Environmental Managementrad Protection

The Act is also mention about environmental pricd@caspects which
are correlating with mandatory CSR legal provisibiecause of the legal
provision mandated all companies are operatingr theisinesses in
Indonesia must implement CSR programme as mandatarther, the Act
is also mention provision related to environmenpabtection as the
following; in order to preserve the environmeng tentral and provincial
govenrment must develop and implement the econdmmestrument of
environment® Further, the economical instrument of environmast
mentioned in clause (1) includes; a) the develogn@anning and
economical activities, b) the funding on environtaénand 3) incentives
and/or disincentive¥*

It affirms that the corporate whose run bussinessatural resource
sectors or their operations closely related to remvnents are obliged to
draft an enterprise development plan on the ecoreirand environmental
matters. Unfortunately, due to lack of supervisemd monitoring the
provision are not implemented well in the fieldn#eds to be upgraded in

term of monitoring and evaluation mechanism infthare.

*PArticle 42 paragraph 8 of Act No. 32/2009 on Enmimental Management and Protection.
504 y;
Ibid
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Therefore, According to R24 emphasized that tren®ass enterprises
should draft its business based on the balanceeeetwmatural resources
availability and environmental protection inter&$tUnfortunately, due to
lack of supervision, controlling, monitoring and aivation from

authorised parties, then the provision is not yeit implemented®

Moreover, it needs to be synchronized with Arti¢lé of Act No.
40/2007 on Limited Company Liability in order to cagd overlap
arrangement between Act N0.32/2009 on Environmeévitalagement and
Protection and Limited Company Liability. Unfortualy, due to lack of
transparency from the business enterprises iteeffublishing what they
already paid to the Government, then the publithasmain stakeholders
of the natural resources are always insisting enfunds to companies. In
the future, there should be developed a transpgrerechanism on the
payment to the Government related to the funds donvironmental

restoration and conservation.

Moreover, incentives and/or disincentives as noeil in Article 42
(3) paragraph c includes: procurement of goods sewices that are
environmentally friendly, the application of taxdeyies, environmental
subsidies,the development of system of financiatitutions and capital
market-friendly environment and the development wdste disposal

permit trading system and/or emissiahs.

*9%0p.Cit, Interview on 28 October 2013 in Jakarta.

03 pid

% Article 43 Clause (3) of Act Number 32/2009 on Eammental Management and Protection.
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Further, development of environmental service paynsgstem, the
development of environmental insurance, the devetop of
environment-friendly labeling system and performeaneward systems in
the field of environmental protection and managerm®Rinally, further
provisions regarding environmental economic inseata referred in
Article 42 and 43 paragraphs (1) to (3) stipulatedthe Government

Regulation®

It says clearly on the Act that environmental segypayment system
is closely correlating with mandatory CSR legalyismns. The two (2)
legal provisions have the same spirit which are libsiness enterprises
should be more socially and environmentally resjid@sn conducting
their business activitie®! At last, it needs a synchronization and

harmonization between the 2 (two) legal provisionthe future.

In relation. to the situation, it clearly shows ttlzeny corporates who
exploit the natural resources and brings about saddiantage broad
impacts for the environment are urged to developirstrument of
environmental funding® It is previously regulated in Article 74 “where
any corporates whose bussiness in/or the natusmuree sector are

obliged to implement Social and Environmental Resgality.”

Moreover, the Article above is also reaffirm thhe tinstrument of
enviromental funding are categorized into 3 (thréges of funding,

namely; the guarantee fund on environmental restorathe funds for

% Article 43 Clause (4) of Act Number 32/2009 on Eammental Management and Protection.

%% Article 43 Clause (2) of Act No. 32/2009 on Envirental Management and Protection.
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pollution mitigation and/or environmental damagel aestoration; andthe

trust funds/support for conservatioH.

It will become increasingly interesting that Arecl4 on the Social
and Environmental Responsibility in the Act No. Z7on Limited
Company Liability is consistent with Article 43 (Zct No. 32/2009 on
the Environmental Management and Protection. Bo#s lbecome
increasingly apparent that there is such a stramgelation between CSR
policy as a legal obligation for companies opemgitim the field
and/correlated to natural resources to implemerg #8ocial and
environmental responsibility with instrument enwvingental funding as
mentioned on Article 43 (2) ActNo. 32/2009 on thevEonmental

Management and Protection.

According to the provisions above, the researclrcicdes that it
raises a set of further questions that whetherG8® funds allocated by
the companies shall be used to sponsor activiteprogrammes as
referred in Article 43 (2) or the CSR funds canyobé used to support
activities that has been classified as CSR prograsnit requires further

discussion and in-depth research to find the arswer

There should be a clear provision relates to tftev@) issues above. It
needs to be described to avoid any overlaps omltbeation and the use
of the funds. However, at least this study can i®wa depth analysis on
the purpose and use of CSR funds as regulatedtiolédA74 on Corporate

Social and Environmental Responsibility No. 40/2007

09 pid
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The synergy between Act N0.40/2007 on Limited CampLiability
and Act No. 32/2009 on the Environmental Managenaedt Protection is
absolutely necessary in enhancing the implememtaifonandatory CSR
programmes as a legal obligation in Indonesia. ddlyi CSR has 3
(three) basic components called as three bottorings namely social,
environmental, and economic empowerment. Partilyulaith regard to
the environmental protection has been regulateéderAct No.32/2009 on

the Environmental Management and Protection.

. Act Number 4/2009 on Coal & Mineral Mining

Act on Coal Mining and Minerals brings a partiquiaterest on
partnership issues between corporates and commesirstirrounding the
mining location. Further, community developmenugs®&s an important,
priority, and strategic aspects in the developneémiining bussiness.

One of the most imporant provision is about therse for mining
exploration must include at least the developmefdnmpng and
community development for the people surroundirggrtiining locations.
It means that the provision requires any businedgsrgrises are doing
mining activities to draft their community developnt planning prior to
conducting their exploration activities.

Moreover, it says that the license for mining prctthn as mentioned
in Article 36 (1) huruf b must consist of at letis¢ development planning

and community development for the people surroundine mining
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locations>'9t shows clearly that the provision also requirey usiness
enterprises to draft community development plaorpio conducting their

production activities.

The technical steps for those things are still ailaisle and not well
informed to the society in which the business qises are operating.
Further, lack of supervision, monitoring and evéhma for the

implementation of the provision from authorised isiires.

There is an inter-related relationship between Nct40/2007 on
Limited Company Liability, Act No. 32/2009 on Eneirmental
Management and Protection and Act No. 4/2009 onl @od Mineral
Mining. The inter-related relationship is shownAirticle 74 on Social and
Environmental Responsibility obliges the CSR progres for any
corporations who are operating their businessethennatural resources

sector.

Indeed, the sectoral laws are also had regulated nibrms and
standards concerning the implementation of CSRyrtunfiately it is not a
part of the implementation strategy for mandatoBRJorogrammes in the
area of social, environmental and economic empowetmFurther, R3
mentioned that there should be alignment and adprst regarding those
relevant sectoral laws. In the long term, thereuthbe a compilation and

codification of those policies in the futut¥.

>0 Article 36 (2) Paragraph n of Act No. 4/2009 omktial and Coal Mining.
1 Op. Cit interview on 13 September 2013 in Jakarta.
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Meanwhile, the corporations are urged to preparénamument for
environment funding™® Further, the Act is also re-affirms community
roles and participation on determining the miningcation and the
implementation of the obligation by enclosing thevelopment and

empowerment plan.

The local people is one of priorities of the miniogmpanies to be
developed because the people close to the minicgtibm as the pre-
requirement conditions to obtain mining productiand exploration
licenses'dt means that, if the government really control the
implementation of the provision, therefore no singlorporations may
ignore their obligations to empower local community which they

operate.

The participation of communities, non-governmenagjanizations,
and government both central and provincial areiafuo controlling and
ensuring that all legal provisions are implementeell. Those legal
provisions must be implemented properly in favoluthe local people. It
because of the local people are more vulnerable paoed to the

corporations.

9. Act Number 11/2006 on Governing Aceh
This Act was issued by the central governmenhasrhplementation
of peace agreement between Indonesia Government Fa@e Aceh

Movement in Helsinki, Finland. The issuance of thit becomes the new

*12 Article 43 (2) Act No. 32/2009 on Environmental Mayement and Protection.
*13 Article 10 of Act No. 4/2009 on Mineral and Coalrihg.
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milestone for the Aceh people as the prolonged liwsfwhich has
sacrified thousands of deaths in Aceh.

The obligation of every mining corporation in Acéh to provide
community development fund&! The amount agreed by the provincial
and regency government is at least 1% (one percehtjhe total
production sold each yearEven, it is affirmed that the proposal of
funding for community development programmes isftdchtogether by
the people surrounding the corporations, othetedlaommunities and the

corporations itself.

Moreover, the funding management and community ldeweent are
directly administered by the corporatioti& Particularly for Aceh as it has
a right to regulate its domestic affairs based orspacial Act, the
iImplementation of CSR programme can ignore Act M6/2007 on
Limited Company Liability andGovernment Regulatidlo.47/2012 on
Social and Enviromental Responsility of CorporafBise government of
Aceh is mandated to issue Aceh Qanun to furtheula¢g the use

mechanism of the fund and types of community dgwekent programmes.

The researcher concludes that the Act is spedific@plemented for
Aceh but the implementation should be clearly stabe the relevant
Government Regulation that the implementation afcsd Act for Aceh
on CSR is part of the implementation Article 74, mescribed in Act

Number 40/2007 of Limited Company Liability. Theshould be a clear

14 Article 159 of Act No. 11/2006 on Governing Aceh.

*Bbid
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public participation standard, reporting procedumpnitoring and

evaluation mechanism for the implementation of G$Rceh.

10.Act No. 19/2004 on Forestry

This Act regulates several legal provisions reldi® CSR. Some of
the articles are as the following; exploitation aoéfst is aiming at
obtaining maximum benefit for the people’s welfamrd by ensuring its
sustainability’!” There is a concern to preserve and to conserve the
environmental resources in the activities of ndtteaources exploitation.
If it is fully obeyed by corporation in mining arather natural resources
industries, then the sustainability of natural teses is beyond question.

Further, in order to empower the community econosgctor, any
state-owned enterprises, regional-owned enterprigggl Indonesian
private corporations which obtain license for eomimental exploitation,
forestry product wood and non-wood, are obliged¢dtlaborate with the
local cooperativé'® In relation to environmental conservation, the
business enterprises are also encouraged to clas#lgborate their
businesses practices with local community resouasepart of economic

empowerment.

Moreover, some basic principles of human rightsase mentioned
on the Act namely to ensure the principles of pestiequality, and

sustainability’*® Further, the license for forest exploitation shollimited

17 Article 23 of Act N0.19/2004 on Forestry.
>18 Article 30 of Act N0.19/2004 on Forestry.
%19 Article 31 Paragraph 1 of Act No.19/2004 on Farest
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by considering the forest sustainability and bussneertainty aspect?’
Basic principles such justice, equality and sustaility should be further
elaborated by business enterprises together witherotrelevant
stakeholders. The 3 (three) basic principles amy ¢eucial to create a
harmony between the local community and businesergse. If it is
consistently implemented by the business enterrisenay create a good

and long term relationship among them.

The rights of indigenous peoples are also recognise the Act.
Customary law of a particular community as long Heey are
acknowledged and still exist is deserve for coifegthe forest products to
fulfill their basic need§?* Further, the indigenous peoples are also entitle
to undertake forest management activities as tistomary law applied
and agress with the Act and having a right for map@wverment in order to

improve their prosperity?

Finally, the communities are deserve for the beémefif a good
environmental quality products by the forests besithe rights mentioned
in paragraph (13?*The people could make the best use of forest and it
products acoording to the applicable A%t.Further, acknowledge the
plans for forestry allocation, the use of forespmoduct, and forestry

information®2°

*XYpid

%21 Article 67 Paragraph 1 of Act No.19/2004 on Farest

*#bid

2 Article 68 Paragraph 2 of Act No. 19/2004 on Futes
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The researcher concludes that the Article has ibestobviously the
rights of indigenous peoples concerning forestrypl@tation and
conservation. The Standard Operating Procedure®)%@d monitoring
and evaluation standards should be jointly developg the business
enterprises, local community, and government fiatibn. Therefore, each
party should be aware of its own position and fiomg to succeed the

implementation of the legal provisions.

Moreover,the community participation is also reasgd in which the
community may also provide information, advise, amashsideration for
forestry developmentand to supervise the implentiemtaof the forestry
development either directly or indirecfl$f The implementation of public
participation should be clearly regulated and dgvedl a standard to

ensure the provision can be implemented well.

12.Government Regulation Number 93/2010 onthe Natmal Disaster

Recovery Donation, Research andDevelopment DonatipEducational
Facility Donation, Sport Development Donation, and Social
Infrastructure Development Costs Deducted from Gros Profit

The government regulation provides a special rmeat for
corporations who support the social activities tasesl in the regulation.
Further, corporations are to draft their CSR progrees aligned to the
regulation. Consequently they only implemented G#&grammes in the

spirit of the social activities as mentioned by thgulation. The intention

is to obtain tax deduction from the government dasethe regulation.

528 pid
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The government passed the regulation to encouragem@tions to
support the social activities as mentioned in #gulation. Further, there
is a demand on tax deduction policy from the caapons. R8 stated that
there should be a synchronization and harmonizdtaween Government
Regulation N0.93/2010 and Government Regulation Grporate Social

and Environmental Responsibilit§/’

The regulation offers tax deduction to corporatiot® (1) participate
in national disaster mitigation activities, (2) ta@loute in research and
development, (3) lead educational development, (dhatontributes sport
and social infrastructure development costs in hedia>?® Therefore, R3
mentioned that there are still many coprorationdciwihconsider CSR
programmes as donation activities without a suatiiity aspect®
Whereas, CSR programmes are derived from a spigtmpowerment=°
Hence it is not only seen as a donation but alsoaaprocess of
empowering the local community as part of the coapons’ long-term

business plan®*

However, several corporations might have campaighatthey have
already implemented CSR programme by donating someunt of money
for national disaster recovery, research and dewedmt activities,

educational development, sport development donstioand social

*2’0Op. Cit, Interview on on 25 September 2013 in Depok.

5% Article 1 paragraph a, b, ¢, d and e of Governni@gulation No.93/2010 on National Disaster
Recovery Donation, Science and Knowledge DeveloprBemation, Educational Facility Donation,

Sport Development Donation, Social InfrastructurevElopment Cost Deductible from Gross
Revenue.

>2%0p. Cit Interview on 13 September 2013 in Jakarta.
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infrastructure development costs in Indonesia.akt,fthere is no specific
mechanism used by these corporations to identdy timain beneficiaries
and to avoid any overlap with other government engrment

programmes. Given these points there should bea cbordination and

communication among the stakeholders.

R8 stated that the government should provide adsta and legal
certainty relating to several social activitiestthee still considered blur
and overlapping>* A standard and legal certainty are needed to pteve
any fraud in practic&®® Otherwise, if there is no proper information and
manual on the CSR categories of programmes, whethisr called a
philanthropy or community development. Those comgmmvho claimed
they have implemented CSR activities might have gasated some cash
money to the people. Some of the activities mayewen be categorised as

CSR activities as mentioned in other regulations.

Based on a description above, the researcher assuhat the
government, together with the corporations andlleoanmunity as the
main beneficiaries, should discuss further regardihe standard of
implementation for CSR programmes in Indonesia. diseussion should

include ascertaining the classification and categosf CSR programmes.

13.Government Regulation Number 47/2012 on Corporas Social and
Environmental Responsibility (TJSL)

The regulation was issued as a response on thelaterof Act

N0.40/2007 regarding Limited Company Liability wherach corporations

*320p. Cit, Interview on 25 September 2013 in Depok.
533 |h;
Ibid
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who operates bussiness in natural resource seatersbliged to perform
the social and environmental responsibifity.Further, R8 stated that
mandatory CSR legal provision is intended to inseean awareness of the
corporations toward the implementation of sociad aenvironmental

responsibility in Indonesiz”>

Further, it encourages the corporations to futhik interest of local
community regarding their social and environmem&sponsibilities3°
Indeed, it may also strengthen the arrangement aials and
environmental responsibility has been enactedhero$ectoral regulations
according to the corporations business sector. theegh, the government
regulation passed in April 2012 after nearly 4 (joyears since the

enactment of Act. No. 40/2007 in August 2007.

The prolonged progress of CSR legislation is causethe affinity
interest between the government and the corpomatibhe corporations
insist that the government regulation will motivédeal government either
provincial government or district or city governnmheto pass local

regulations on CSR.

Further, R4 as CSR expert mentioned that the emaxttrof CSR
mandatory legal provision may burden the corporatibnancial status in
the midst of the uncertainty condition of the woeddonomy situation®’

Whereas, the implementation of the mandatory CSBgrammes is

%34 Article 74 of Act No. 40/2007 on Limited Companiabhility.
*3%0p. Cit Interview on on 25 September 2013 in Depok.

*3’0p. Cit, Interview on 15 September 2013 in Jakarta.
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implemented based on decency and fairness priscgdlehe corporation’s

financial ability>*®

The corporations, even, states that the issuandheofgovernment
regulation affects the competitivenes of good agnvises were produced
by the corporations in Indonesia. It will be uncatifive because of the
obligation to allocate fees for implementing maodatCSR programmes

which is it may increase the selling prices of tgdducts.

The legal drafting process of government regutata CSR has not
fully considered the involvement of community as\ékciaries and also
has not fulfilled justice principle. It showed wieethere is no single article
affirms the community participation. Moreover, thers no specific
provision to differentiate between CSR, filanthrppgnd community
development programmes. The obscurity in deterrgineneficiaries,
audit institution on mandatory CSR activities andnalties for the
companies who do not properly implement their mé&mmya CSR
programme are some examples of incomplete of tgelagon drafting

process.

Any limitations and crucial points have not yeebeaccommodated
on the government regulation shows that mandatd®R Gas a legal
obligation in Indonesia is still being debated agosome business
associations, practitioners and ministry. Despitens@itutional Court
which affirms that Article 74 on CSR is still cosg@nt with the

constitution of Indonesia.

%3 Article 74 Clause (2) of Act No. 40/2007 on Lindt€ompany Liability.
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14.Provincial Regulation of the East Java Province&Number 4/2011 on
Corporate Social Responsibility

This local regulation was initiated by the provaldcgovernment of
East Java. It was passed before the Governmentl&ieguNo. 47/2012
regarding Social and Environmental ResponsibilityCorporates issued.
Article 11 point 1 states that “ the corporate abeesponsibility includes
social and community development, small, micro, aedterprise

cooperation partnership and direct programme famroanities.®**

Moreover, Article 11 point 2 mentions “the prograesras proposed
in point 1 are intended to improve the social welfaincrease the
economical growth of the community, strengthen #ustainability of

enterpreneur, and mantain sustainable environmentefions.®*°

The provincial regulation is considered a prop®it atrategic sample
in arranging CSR activities on the regional levegardless of the absence
of Government Regulation on CSR. The provinciategoment of East
Java Province passed the provincial regulation @R Galthough the
government regulation was still not available ydte legislation process
should be appreciated as a breakthrough on legtkrsaespecially for

CSR issues.

Nonetheless, drafting the local regulation recgisn appropriate
guideline from the central government so that tbgutation meets with
the national interest of CSR. The provincial regala of the East Java

Province regarding the Corporate Social Respoityilid a quantum leap

%3 provincial Regulation of East Java Province Na@04A on Corporate Social Responsibility.
*%Ubid

172



taken by the provincial government to establish egal basis for

implementing CSR in the province.

The provincial regulation of the East Java Proviwes passed by the
Provincial Assembly before government regulation@®BR is passed by
the central government. The provincial regulatias been challenged by
business enterprises. They considered the legislairocess illegal due
the absence of a legal basis for the ProvincialeAddy to pass the
provincial regulation without government regulationadvance. This has
led to a pro-contra between the provincial goveminand the business

enterprises.

R8 mentioned that without any appropriate coordimat
synchronization, and harmonization, the existen€evarious policies
concerning CSR may lead to an unhealthy businessaestment climate

in Indonesia**

Moreover, the substance becomes “wider” and iduilyt focused on
regulating the implementation of mandatory CSR muohesia. The
issuance of Government Regulation N0.47/2012 on G&Rproven that
the substance of the government regulation isyedtie and is not really
focused on answering some problems regarding mandaSR in
Indonesia. Apparently the substance merely inclutd@snative articles,
and there is no particular and profound articletatee to CSR

implementation in Indonesia.

*10p. Cit, Interview on 25 September 2013 in Jakarta].

173



The fact that the number of CSR experts is lackm{ndonesia can
lead to the mandatory CSR implementation being le®ctive.
Implementing the provision still requires a specaid independent
institution to manage, control, supervise, and @at@ the programmé¥’
It is expected that the institution can bridge timerests between

ministries and provincial government on the implataéon of CSR*

Following is the chart of CSR changing proceskdonesia in which
there will be a policy evolution from voluntary toandatory point, and
will be in the post-mandatory point in the futurdeve the company is

enforced to be more socially and environmentalgpomsible.

\
Post Mandatory CSR/Beyond
Compliance
J
)
Mandatory CSR
J
\
Voluntary CSR

Figure 1.3. Corporate Social Responsibility Police Cyclus in Indonesia

A number of acts and regulations on CSR has inglicgihat many

stakeholders have put their concerns on CSR pmojét#nce these projects

%42 |bid
bid
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5.3.2

should be arranged in a more detailed regulati@haso there should be a
specific agency mandated by the law to manage thetalday CSR

implementation process in Indonesia. It is expetted all the CSR issues
currently scattered in many different acts and k&guns can be compiled in

one single regulation.

Corporate Social Responsibility Guidelines international Arena
Each of the following guidelines listed below hat iown
characteristics, standards, and procedures in girmyvia certification to

companies. The guidelines are currently implemeintede country.

1. 1SO 26000 on Social Responsibility

ISO 26000 on Social Responsibhility is the standesed by buyer of
products and services in order to assess the sabily level of the
products or services exported by the exporters ftoantries outside the
European Union. The standard is an internationaseonsus that consists
of requirements regarding social responsibilityhpiples.

ISO 26000 was launched to the public in Novembdi02® provide
technical and practical guidance about the proeuof (1)
implementing CSR activities, (2) identifying andnomunicating with
stakeholders, (3) increasing the credibility andoamtability reports, and
(4) settling public claims and disputes relateth'®dCSR programme.

ISO 26000 can be used universally either by varioaantries,
organizations, companies, operations managementsupply chain

management in order to improve their performanceaimying out CSR
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programmes. Although it can be universally appliealis application is
still voluntary in accordance with the acceptantstakeholders.

ISO 26000 on Social Responsibility was launchedtprganization
called the International Organization for Standzatdon®**The
organization has spent about 19500 internationahdsirds covering
almost all aspects of life from technology, mantidaag, agriculture,
computer, health, and food safety.

ISO is an acronym derived from the Greek languages” which
means equal”® Due to differences in language and meaning of each
member country, the founders of the Internationafjaization for
Standardization later established that the standardnym would be
issued by name ISO so that every member countidyhaile the same
perception of meaning.

ISO has published several important standards lngelde producers
as well as consumers in the exporting and consugpiogls and service.
Among them are ISO 9000 on Quality Management, [BD00 on
Environmental Management, ISO 3166 on Country Cok$3 22000 on
Food Safety Management, ISO 26000 on Social Redmbiys 1ISO
50001 on Energy Management, ISO 31000 on Risk Mamagt, ISO
4217 on Currency Codes and I1SO 639 on LanguagesC8te

A standard of goods and services products is ne@dexder to
provide either requirement, specifications, guitkedi, or characteristics

that should be obeyed by manufacturers in produgoagls and services.

z:: International Standardization Organizatiamyw.iso.org[Accessed on24th August 2013].
Ibid
> |bid
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Process of goods and services production includstenals, processes,
and types of goods and services produced.

With the presence of a universally accepted stahd@nsumers can
be protected from products and services that atequalified and not
safe for health. ISO as international standardsteari order to provide
security for the consumers of goods and servicahaothere will be no
significant concern for consumers to buy goods sewices that have
acquired ISO International standards.

Social responsibility means an obligation of anamigation to the
impact of decisions and activities related to dograd environment. The
impact contributes to sustainable development, &spiens of
stakeholders, obedience to law and consistencytonational norms of
behavior which is all carried out in a transpatemd ethical behavior.

From the definition, it can be seen that the areamgnt of the Social
Responsibility is very broad covering several agpsach as sustainable
development and adherence to international lawramths of behavior.
Hence, transparency and suitable with ethical behaand thus the
implementation of the principles of Social Respbiiigy is a must for
producers of goods and services.

There are seven key principles in ISO 26000 on d&oci
Responsibility, which are; accountability, transpary, ethical
behaviour, respect for the interest of organizatrespect for the rule of
law, respect for international norms of behaviond aespect for human

rights principles.
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ISO 26000 is only an ethic standard developed byititernational
Organization for Standardization in order to previdrotection to the
health and quality of goods and services tradedhleymanufacturers.
ISO 26000 on Social Responsibility can not be wsedtandard to audit,
conformity test or compliance statements.

The principles contained in ISO 26000 on Social@®esibility are
merely a number of principles governing the sogialesponsible
behavior that must be implemented by the partiegheénimplementation
of CSR programmes. If the buyers of goods and sesvin the European
Union demand a certain standard certification foods and services
sold, the manufacturer may request special catitio related to issues
that are more specific depending on market demaad.example, ISO
9001 on management quality certification, ISO 14@dlenvironment,
OHSAS 18001 on Occupational Health and Safety 08880 on Social
Accountability.

There are several advantages that can be achigvite lproducers
when applying the principles of ISO 26000 on Sodkasponsibility,
such as; competitive advantage, reputation, ablatti@ct and retain
workers, consumers, or users. Further, it can nraritee employees
morale, commitment and productivity, positive vieik share holders,
investors, donors, sponsors and the financial conitmu

More over it is able to mantain good relationshiphwcustomers,
stakeholders, government, suppliers, media andl looenmunity in
which it operates. The benefits are long-term docreestment to be

achieved by the company in order to improve it§ggarance as business
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institution which is as a part of the community hiit the framework of
corporate citizenship.

7 (seven) principles contained in ISO 26000 on &dresponsibility
is independent factors and are not able to part@erate between one
aspect to another. In fact, ISO 26000 can be appli@ll types and sizes
of organizations eitherin multinational, nationatgional local levels
companies. That is because ISO 26000 is univerdalfygned so that it
can be applied in all situations without terms dbads.

ISO 26000 is designed to complete the instrumemdsimitiatives in
order to strengthen aspects of company social nsdpitity. Hence,
encouraging companies to implement CSR programmegonil
compliance where one of its most important aspisctee adherence to
applicable laws. ISO 26000 can also help compamigszoduce goods
and services more competitive and more sustainable.

The companies are ' implementing ISO 26000 on Social
Responsibility are advised to consider the aspeots social,
environmental, differences in economic conditiopslitic, culture, and
legal law as well as to remain consistent with nméional norms of
behavior.

Thus, the existence of 1ISO 26000 on Social Respoigiis a
source of inspiration and encouragement for itsugeorder to improve
the performance of the companies. Although it isuntary and not
legally binding, many international organizations\pde training for the
implementation of 1SO 26000 on Social Responsipilgs Global

Reporting Initiative (GRI) and other consultingis in each country.
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In relation to Article 74 on Social and EnvironmaniResponsibility
of Act No0.40/2007 concerning Limited Company Lidlil there is a
difference in meaning between voluntary and manglaithe Article 74
confirmed that the implementation of CSR for companrengaged in
natural resources fields or related will have aalegbligation to
implement mandatory CSR.

Further, R8 stated that the mandatory CSR framewstkased on
laws of the Republic of Indonesi®. As mentioned in one of the
principles of 1ISO 26000 on Social Responsibilityiethis“accept to
respect the rule of law as mandatyij® the application of Article 74 is
not contrary to international norms of behaviomadl as the principles
set forth in ISO 26000 on Social Responsibility.

The major issue in Indonesia is the lack of guidamidelines and
basic standards related to the implementation ofda@ry CSR*
However, Indonesia should pass ideas and policiEsitastandards,
guidelines or guidance for the implementation ondatory CSR. It is
needed by companies engaged in natural resourcedated directly to
the use of natural resources. Further, mandatoRy @#deline is needed
in order to complete or as complementerall guidsior existing CSR
standards such as ISO 26000 on Social Respongibilit

While the standards or guidelines for Indonesiansioa of
mandatory CSR is under the drafting process, compamay use

international standards or guidelines for the imp@atation of

zj;Op. Cit, Interview on on 25 September 2013 in Depok.
1bid
*Ibid
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mandatory CSR translate in accordance with theecdréand spirit of
Article 74 on Social and Environmental Respondiilin fact, there are
some important and strategic points in the ISO R6@h Social
Responsibility that can be used as an initial dis@mn in order to draft
and to develop Indonesian CSR Mandatory Guidelines.

The drafting process of ISO 26000 on Social Respditg was also
carried out over a long time and involved manyveaile stakeholders. It
consists of various parts of the world such as rimss associations,
companies, government organizations, non-goverrmsha@rganizations
and some organizations of the European Union. Thexe the
applicability is based on voluntary commitment dimel principles are not
legally biding to Indonesia as a state entity beeatlne signatories are
not state entities.

Similarly, the process of preparing Indonesian Mdaod/ CSR
Guidelines demands the involvement of multi stakddrs.Those are
business associations, non-governmental organiigtiepresentatives of
ministries/state agencies, professional organiaatioand provincial
associations/districts/cities in Indonesia. In &ddj the inputs and views
presented in the draft of the guidelines may reftee aspiration of the
majority of stakeholders that are directly relatedhe implementation of
CSR programmes.

Further, the researcher’'s opinion is the guidelid®uld be
formalized through Government or Presidential Regoh to be legally

binding and obeyed by all stakeholders. Finallywill be used as a
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manual for the process of controlling, supervision evaluation of the
implementation of mandatory CSR programmes in liedan

According to some information were given by CSR erkp from
various background, ISO 26000 on Social Respoiisiltan be used as
an entry point for CSR stakeholders in Indonesiadtaft Indonesian
Mandatory CSR Guideline. The principles were predidoy the ISO
26000 on Social Responsibility is really helpfut teetermining the basic
needs of the local community as the main stake®ldéthe CSR. At
last, the drafting of ISO 26000 on Social Respdiisithad involved a

wider spectrum and stakeholders from various lawel background.

Organization for Economic Cooperation and Developmet
Guidelines for Multinational Enterprises

OECD stands for Organization for Economic Cooperatand
Development®® OECD principles are non-binding principles and
standards for business enterprises in a globaleafit It is align to
regulatory frameworks and international recogniztandards® The
principles stated in OECD guidelines are those tieiecourage positive
contribution from world business towards economievalopment,
environment protection and social life in every @amy in which it

operates>?

%50 Organization for Economic Cooperation and Develepiyhttp://www.oecd.org/[Accessed on 5

April 2014].

%! Organization for Economic Cooperation and DeveleptnOECD Guidelines for Multinational
Enterprises [Paris, OECD Publishing, 2011], 3.
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Although OECD is voluntary, in practical there ia @stitution
called the National Contact Points (NCP) agencies/tuch duty is to
assist companies and other stakeholders in tramglétese principles in
practice. NCP was formed by the respective goventsnef the countries
that joined the OECD. NCP also provides mediati@mvises and
consolidation towards disputes which may arise betwthe parties.

With the implementation of such mechanism, the OE&lidelines
can quickly implement CSR programmes and resolgpules arising
between the parties through mediation and conicifialUp to now, there
are 42 (forty-two) countries that have been reggsteas members of the
OECD. Indonesia is not a member country of OECDfaect, OECD
provides opportunities for non-OECD member couastiie implement
the OECD guidelines in their respective countriegomg as they sign a
waiver stating that they will voluntarily subject the OECD guidelines.

OECD guidelines were designed by involving varistekeholders
in many parts of the world such as Governmentala@gaations, Non-
Governmental Organizations, worker's organizatiand business
associations>* Moreover, there have been conducted several
consultative regional meeting in the following aeaich as Asia, Africa,
Latin America, the Middle East and the North Afriéa

Wide range of experts and scholars hasbeen alseelgcengaged

within the Advisory Group of the Chair of the Wankgi Party

%54 Organization for Economic Cooperation and DeveleptnOECD Guidelines for Multinational
Enterprises [Paris, OECD Publishing, 2011], 4.
*3bid
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Responsible for the Update of tBeiidelines’®dt shows extremely that a
very diverse stakeholders and participants werelvad during the
updating process of the guidelines.

The guidelines were stated on the document asegntwoluntary
basis and not legally enforceai?é Nevertheless, some part of it can be
implemented by national law and international cottment.
Subsequently, it should also consistent with apple laws and
internatinally recognised standards. Obeying doimdatvs is the first
obligation of the enterprisg®

In accordance with Article 74 of Act No. 40/2007 dummited
Company Liability, then the researcher concludes ithis very clear that
international standard or guidelines like OECD isoarecognise and
acknowledge domestic laws as the first obligatmmé followed by the
enterprises.

In relation to above opinion, it means that these no major
contradiction between mandatory CSR legal provisibat has been
enshrined by Indonesiaan government with internationorms of
behaviour or even written guidelines like OECD gililges.

The guidelines is also not to make different treaitmbetween
multinational enterprises and local enterprisestihetguidelines is only a
good practice of business to guide the enterptsbghave in the interest

of society. Furthermore, the guidelines may be &blarevent enterprises

57 QOrganization for Economic Cooperation and Develept, OECD Guidelines for Multinational
Enterprises, [Paris, OECD Publishing, 2011], 17.
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to do misconduct or any other business activities thay against the
domestic law in which they operate.

The government of a country is subject signatuoethé guidelines
voluntarily, and then the government (which is athg a signatory to the
guidelines) can use the guidelines as a guide imitoring and
controlling the business activities of enterprisegach country. Hence,
compared with mandatory CSR legal provision, thevision is intended
to legally binding all enterprises within Indonesearitory without any
signatories. The mandatory CSR legal provision @obcy that comes
from the state itself to implement human rightsngpiples through to
protect, respect and remedy framework.

Therefore, the most important point at the guidsdinis the
acceptance of particular government to the OECDIajunes and being
its signatory party. Consequences, the governmentdibe expected to
establish a National Contact Points (NCPS) invis eountry. Moreover,
the signatories can not use the guidelines as htto@rotect of its
domestic products against other products from ottmmtries either
member state of OECD or non-member state of OEED.

There are a number of points that should be obbyezhterprises in
the framework of OECD guidelines voluntary implenaion are as
follows; enterprises should contribute to econommocial and
environmental development in the view of sustaiealevelopment,

respect for international recognised human righténcpples and

*%9 Organization for Economic Cooperation and DevelepitnOECD Guidelines for Multinational
Enterprises [Paris, OECD Publishing, 2011], 18.
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encourage strong cooperation with local comuniéiesund its business
operation°

The enterpises are encourage to implement the lqedeto its
supplier, contractors or sub-contractors in oraeptevent or mitigate
adverse impacts of its business practice, engaguity relevant
stakeholders when its decisions may bring signifi¢apacts to the local
communities and stay away from direct or indirestolvement of any
political activities within the countrie§*At this point, the main words
that has been used by the guidelines is to enceusago recommend,
there is no word to impose because the guidelmgemerally is intended
for implementing international good business prcadi on voluntary
basis.

The guidelines recommend the enterprises not t@lwevor to
contribute to any human rights violations in whmbuntry they operate
either direct of indirect involvement? The guidelines also encourage
the enterprises to develop their internal policddiesdemonstrate their
strong committement to human righst principi&s.Moreover, the
enterprises are also advised to seek any solutip@asternative way out
to prevent or mitigate any adverse human rightsactg that linked to

their business operation%'

*% Organization for Economic Cooperation and DevelepinOECD Guidelines for Multinational
Enterprises [Paris, OECD Publishing, 2011], 19.
*%!Organization for Economic Cooperation and Developm@®ECD Guidelines for Multinational
Enterprises [Paris, OECD Publishing, 2011], 21.

°%3 Organization for Economic Cooperation and DeveleptnOECD Guidelines for Multinational
Enterprises [Paris, OECD Publishing, 2011], 32.
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In addition, the enterprises are also recommenaedrry out human
rights due diligence to identify the nature and ptarity of human rights
impacts>®If they cause or contribute to the adverse humgintsiimpact,
then, they should provide a cooperative remediadiah rehabilitation as
necessary®®

Furthermore, in relation to environment matters th&delines
suggests the enterprises to protect environmeiljcpliealth and safety
within the framework of lawg®’ Hence, regulations and administrative
practices in the country in which they operate adl s respect to
international principles, agreements and standamdsenvironmental
protection policies®®

There are two mechanisms that have been develop&ECD to
ensure all guidelines principles are well impleneenand adhered by by
signatories’ partie¥® They established National Contact Point (NCP)
and Investment Committee which is functioning asupervisory board
in which reviewing the relevancy of guidelines gipies from time to
time upon request by its membét.

Overall, the guidelines fully cover all specificsiges related to
responsible business conduct principlégpparently, the guidelines still

recognize and respect for applicable domestic lamd regulations in a

°%5 Organization for Economic Cooperation and DevelepinOECD Guidelines for Multinational
Enterprises [Paris, OECD Publishing, 2011], 33.

°%8 Organization for Economic Cooperation and DeveleptnOECD Guidelines for Multinational
Enterprises [Paris, OECD Publishing, 2011], 42.
°% Organization for Economic Cooperation and DeveleptnOECD Guidelines for Multinational
Enterprises [Paris, OECD Publishing, 2011], 68.
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specific countries regarding good business prastiéeFurther, the
applicable domestic laws and regulations should align to the spirit of
international human rights principles and otherogeised responsible
business standard$’

The guidelines said that the first obligation aruservance of the
enterprises are respecting for domestic laws agdlagons in which
they operatd’“The guidelines will never discriminate between
multinational or domestic enterprises or even m@plany existing
applicable laws and regulations in a specific court The applicability
of the guidelines are strictly applied to the mersk® OECD. Indonesia
is not a member of OECD countries so that the Ofp@ibxiples are not
legally binding for Indonesia as a state entity.

Indeed, the guidelines will be functioning as céenpentary tools of
the existing one and enhancing‘fin addition, the guidelines are also
encouraging the business enterprises to develop-resgllatory
insturments which is align to the spirit of domedaws in which they
operate and international recognised standrds.

Hence, according to the above description, theareber’'s opinion
is the voluntary based principles on OECD guiddliisenot contradicting
with mandatory CSR legal provision that is currgriking applied by

government of Indonesia for natural resources basetpanies. Indeed,

*"Organization for Economic Cooperation and Developm®ECD Guidelines for Multinational
Enterprises [Paris, OECD Publishing, 2011], 17.

" Organization for Economic Cooperation and DeveleptnOECD Guidelines for Multinational
Enterprises [Paris, OECD Publishing, 2011], 18.

*"" Organization for Economic Cooperation and DevelepitnOECD Guidelines for Multinational
Enterprises [Paris, OECD Publishing, 2011], 23.
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the legal provision not against with the spiritloé guidelines and should

also be observed by the companies who are doingdsssin Indonesia.

The Equator Principles

Equator Principles Financial Institutions (EPFIsyaswformally
established as an association which was named dhaté& Principles
Association (EPA) on 1 July 2026® The Equator Principles (EP) was
established by several banking institutions to sssend to determine
environmental and social risks. The aim was to i®\guidance to the
implementation of the principles in relation to ragement,
administration and development within its membershiganizatior?/®
Currently, the equator principle has 78 memberBnaincial institutions
all over the world in 35 countri€&’ Indonesia is not a member of the
equator principles because the membership is bgnkistitution only
and not a state entity.

The membership is covering over 70% of internatidnigh scale
project finance debt throughout the world. It shdvileat high impact of
the equator principles has been playing in suppgrtifinancial
institutions decision-making to finance internaabprojects around the
world. The membership of the association is on ntalty basis but once
they being the association’s member then it becoraedatory for them

to comply with all the equator principles.

8 The Equator Principles,http://www.equator-principles.com/index.php/aboptadout-ep/38-
about/about/12Accessed on 29 August 2013].
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The principles are adopted by financial institusidor determining,
assessing and managing environmental and sodkalHsnce, it is also
to provide minimum due diligence to support respaes business
decision-making. Further, by adhering to theseqiples its members
can not just simply provide project finance or patjrelated corporate
loans to clients in which unable to comply with #guator principles. It
will prevent the financial institutions to provideans to the clients that
are not environmentally and socially responsible.

The principles are functioning as a risk managenramework that
will support financial sector and banking industoyidentify, to define
and to recognize its client before they agree tarfce their projects®
The principles are being used by diverse finanicisiitutions to reduce
and to minimize environmental and social risks ragpear during the
execution of the funded-proje®

Moreover, the principles have greatly developed stope of
determining, assessing and managing responsibéadial institutions
conduct. It is not just limited to environmentaldasocial risks factors bu
also cover indigenous peoples, labour standards emasultation
mechanism with locally affected communities withthe project’s
location.

As it is clearly stated on its guidance on enviratakand social

considerationthat the equator principles are notuire legal

81 The Equator Principles, The Equator PrincipleseJ@013 Version [The Equator Principles
Publishing, 2013], 2.

82 bid
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framework®®3n another word, it is not legally-binding documeat all
members of the association should adherd®tdf mandatory legal
provision, the provision is legally-binding polid¢hat all companies are
doing business in relation to natural resourcestmespect for and
adhere to the provisioti®

Otherwise, the respective governmental institutwill impose a
punishement to the certain disobey comp&fyNonetheless, there are
also benefits, economic incentives or rewards Wwdl granted by the
goverments for those companies who are implememtagdatory CSR
in a satisfied mannéf’

Members of EPFIs may use the EP as a tool to measliability,
accountability and complexity of specific projechance or project-
related corporate loans within their institutionsfdre they granted the
loans to their client3® Loan agreement or sometimes people called it as
investment agreement which is a legally-bindinguwhoent signed by the
borrower and representative of the financial ingitin >%°

If the loan agreement has been signed and the lbame been

granted but in the future, apparently the borrodier not comply with

*3The Equator Principles, Guidance to The Equatomdiies for Financial Institutions on
Incorporating Environmental and Social Considerationto Loan Documentation, [The Equator
Principles Publishing, 2013], 1.
*#bid
z:z Article 74 of Act N0.40/2007 on Limited Companyability.

Ibid
*¥pid
% oc. Cit The Equator Principles, The Equator PrincipleseJ®2013 Version, [The Equator
Principles Publishing, 2013], 2.
*¥The Equator Principles Guidance to Equator PriesipFinancial Institutions on Incorporating
Environmental and Social Considerations into LoaonciDnentation, [The Equator Principles
Publishing, 2013], iii.
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the agreed loan documetit. Then, which are environmental and social
prohibitions were found then the lender will remihe client to promote
compliance as agreéd If the borrower fails to do so then the lenders
reserve the rights to withdrawl the loan withouy aondition>®

The EP is significantly able to encourage the bserto comply
with environmental and social requirements becauiseincluded to the
loan agreement. Consequences, best to his knowksiggreed on the
loan agreement to conduct such environmental andlsmeasurement
because he was signed and agreed based on volaggagment basis.
There is a reciprocal situation there when the dwer needs some
money then the lender may give them the moneya&y tlollow some
rules as agreed by both parties.

The EP is a benchmark for environmentally and dlgciesk
management system that is adhered by financial singft’®
Additionally, the EP is not applying retroactivelo that the principles
will cover social and environmental risks since thmject officially
signed by borrower and lend®f.

There are 9 (nine) Equator Principles that wereedramong EPFI
members. Those principles are as the following; ierev and
categorisation, social and environmental assessnagmiicable social

and environmental standards, action plan and mamage system,

*“The Equator Principles, Guidance to Equator PriesigFinancial Institutions on Incorporating
Environmental and Social Considerations into LoaonciDnentation, [The Equator Principles
Publishing, 2013], 1.

*3The Equator Principles, The Equator Principles J@0d&3 Version [The Equator Principles
Publishing, 2013], 2.
%% The Equator Principles, The Equator PrincipleseJ@006 Version [The Equator Principles
Publishing, 2006], 2.
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consultation and disclosure, grievance menchanistependent review,
independent monitoring and reportifig.

Further, the EP is also offering guidance on immpeletation
reporting which can be used by the borrower aschnieal guidance to
draft their periodic reportS° EPFls also provide templates as required to
be included to the periodic and annual repdttsCommonly, EPFIs
required the borrower to provide a webpage linkéoable for others in
accessing the annual equator principles repottShen, EPFIs will
publish it as well at its own webpat&.It was implemented by EPFls for
many years to demonstrate that how the project agmsed to finance
and how EP works to monitort°

Based on the information above, the researchel@pis that the
Equator principles are implemented voluntarily awdrrently no
adequate information on the implementation of thmdes within
Indonesia context. Further, Indonesia is not signyato the principles
because the principles were set up by banking tndasto measure the
level of compliance of their banking customers befbeing granted a
loan. Therefore, the principles are not legallyding to Indonesia as a

state entity. The EP principles can be enchancednipiementing

*“The Equator Principles, The Equator Principles J@0&3 Version [The Equator Principles
Publishing, 2013], 6-21.

%% The Equator Principles, Guidance to Equator Ppiesi Financial Institutions on Incorporating
Environmental and Social Considerations into Loawcidnentation The Equator Principles
Publishing, 2013], 2.

*bid

% The Equator Principles, Guidance to Equator Ppiesi Financial Institutions on Incorporating
Environmental and Social Considerations into Loawcimentation The Equator Principles
Publishing, 2013], 4.

*Mpid

9 The Equator Principles, Guidance to Equator Ppiesi Financial Institutions on Incorporating
Environmental and Social Considerations into Loawcinentation The Equator Principles
Publishing, 2013], 3.
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mandatory CSR legal provision. The EP principles ba adopted as
source of references and information to enchanee ghidelines of

mandatory CSR in Indonesia.

Performance Rating Programme in Environmental Managment
(PROPER) Ministry of Environmental Republic of Indonesia

Ministry of Environment of the Republic of Indonadiaunched a
programme which is called as PROPER to measureddwee of
environmental compliance of companies are operatingndonesi£®*
Hence, the award is given to individual or corpanatthat in charge of
performing responsible business conduct in therenmiental field?*?

PROPER is stand for the Performance Rating Progeanim
Environmental Management. PROPER programme watedtar 1996
which aimed to encourage the companies’ compliangith
environmental regulations in the field in orderaithieve environmental
excellency.

The implementaion of PROPER has been performintereitly
from mandatory CSR legal provision as mentionedAdicle 74 of Act
No0.40/2007 on Limited Company Liability. Thereforethe
implementation of PROPER has not yet been intedratgth the
implementation of mandatory CSR legal provision.n§smuences, the

implementation of Constitutional Court Verdict Ne8/PUU-V1/2008 on

01 Article 43 (3) paragraph h of Act Number 32/2008 the Environmental Management and

Protection.

692 Article 1 Ministry of Environmental Republic of donesia Regulation No. 5/2011 on Corporate
Performance Rating & Appraisal Programme in Envinental Management.
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Judicial Review of mandatory CSR legal provisiom ieecome unclear
until now.

In one side, no one ministry is fully responsibbeimplement the
legal provision. In the other side, the legal pstsm related to
environment, social and economic empowerment alfessattered at a
few different ministries. It needs to be integrabtedne single laws and
regulation and mandated to a particular ministrytres operator of the
legal provision.

However, as an environmental tool, PROPER shoulddpeeciated
as a strategy of surveillance conducted by the $ityiof Environment in
order to monitor the level of companies’ compliamténdonesia on the
environmental aspect. Unfortunately, the particgatof companies in
PROPER assessments is on voluntary basis.

PROPER Iis even just a media of appreciation or éngaren by the
Ministry of Environment for companies that compledh the rules and
regulation in the environmental fie?®® Hence, R24 mentioned that
PROPER does not fundamentally contain the guidirrgciples,
standards or guidelines on how the companies shHmhdve in order to
comply with the environmental rules and regulationsdonesia®*

Due to PROPER being only limited as appreciatioa cbmpany, it

has been under the impression that PROPER seemna stsategy of

893 Article 2 clause (2) Ministry of Environmental Repic of Indonesia Regulation No. 5/2011 on
Corporate Performance Rating & Appraisal Prograrimienvironmental Management.
4 Interview on 28 October 2013 in Jakarta.
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improving a company’s public image rather thanrategyy to oversee the
level of companies’s compliance on the environmeagpect®

PROPER is limited by the Minister of EnvironmentgRkation as
part of the Ministry’s oversight activities on erimental issues. It is
conducted to measure the level of company's comgpda with
environmental rules and regulations. The policy has granted any
incentives and/or disincentives to the compaffies.

Incentives are given in the form of PROPER awarddmpanies
which are considered to have performed the envisoriat standard well
and to have complied with all the laws and regatatiin the field of
environmenf® However, it was not stated clearly which types of
punishment are given by the Ministry of Environmdot companies
which do not comply with the legislation in the @oewmental field,
either partially or wholly.

PROPER assessment is based on several aspectsy pagvention
of pollution and/or destruction of the environmemevention of
pollution and/or environmental damage and recowdrgnvironmental
damages. In general, PROPER assessment is just dmn@revent,
mitigate and recover environmental damage. Thegefar strong link
should be developed between PROPER'’s policy andusiee of CSR
funds from a particular company for prevention,igation and recovery

of environmental pollution.

%Article 2 Ministry of Environmental Republic of lndesia Regulation No. 5/2011 on Corporate
Performance Rating & Appraisal Programme in Envinental Management.

®Article 2 Clause (2) Ministry of Environmental Répic of Indonesia Regulation No. 5/2011 on
Corporate Performance Rating & Appraisal Prograrimienvironmental Management.
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In addition, there are several several types obumsl regarding a
company's level of compliance against the laws egllations on
environment, which are as follows: the yellow calos given to
companies that have achieved the highest level arhptiance in
implementing the responsible business conduct iwvir@mmental
aspect?®

Further, the green colour is given to companies liage obeyed the
operational aspects of the business environmerdgxoess of what is
required (beyond compliance) by implementing mansge systems
and environmental control systems through reduadiegsing, recycling
and recovery® Blue is given to companies that complied with the
environmental aspects in accordance with the rements in the
legislatiorf*°

Red is given to companies that do not comply withe t
environmental aspects of their business operaiiorsccordance to the
requisite in the laW* Finally, black is given to companies that have
obviously performed actions that violate the laws aegulations on the

environment either intentionally or due to negligeft?

%98 Article 4 paragraph a Ministry of EnvironmentalgRélic of Indonesia Regulation No. 5/2011 on
Corporate Performance Rating & Appraisal Prograrimienvironmental Management.
899 Article 4 paragraph b Ministry of Environmental jReblic of Indonesia Regulation No. 5/2011 on
Corporate Performance Rating & Appraisal Programmienvironmental Management.
610 Article 4 paragraph ¢ Ministry of Environmental jRiblic of Indonesia Regulation No. 5/2011 on
Corporate Performance Rating & Appraisal Programmienvironmental Management.
611 Article 4 paragraph d Ministry of Environmental jReblic of Indonesia Regulation No. 5/2011 on
Corporate Performance Rating & Appraisal Programmienvironmental Management.
®2Article 4 paragraph e Ministry of Environmental Réfic of Indonesia Regulation No. 5/2011 on
Corporate Performance Rating & Appraisal Prograrimienvironmental Management.
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Further, there are several steps that must be takaerto implement
PROPER assessmént.The steps are as follows:

(1) Business determination listing stage by the tedinteam, field
inspections, preparation of interim rating and a&tibn of temporary
ranking®*

(2) Preliminary ranking results notification, objectjgpreliminary rank
determination, determination of green candidaties, dvaluation of
green rating and submission of the final refitit.

All of the above stages must be passed for the FERO&Ssessment
process so that the level of objectivity and qyabf the assessment
results can be accounted for in pubfit.The minister will officially
announce the results of the assessment and coraghatehave received
the gold ratings, and those which receive the grnedhbe given a
certificate and a trophy while those which recetive blue will only be
awarded a certificat®’

Meanwhile, it is not clearly stated what kind otiao that will be
taken by the ministry on those companies whichivecthe red and the
black, and this was one of the weaknesses of tesasent. The
ministry should be encouraged to force the compattieobey the rules

and regulations in the environmental aspects.

®BArticle 6 Ministry of Environmental Republic of donesia Regulation No. 5/2011 on Corporate
Performance Rating & Appraisal Programme in Envinental Management

614 Article 6 Clause (1) Ministry of Environmental Repic of Indonesia Regulation No. 5/2011 on
Corporate Performance Rating & Appraisal Programmienvironmental Management.

*Fpid

618 Article 6 Clause (2) Ministry of Environmental Repic of Indonesia Regulation No. 5/2011 on
Corporate Performance Rating & Appraisal Programmienvironmental Management.

617 Article 10 Ministry of Environmental Republic ofidonesia Regulation No. 5/2011 on Corporate
Performance Rating & Appraisal Programme in Envinental Management.
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However, during the publicity of the PROPER respksiod (2011-
2012), there were 49 (forty nine) companies thatewgranted with the
black status. Therefore, the Deputy of PlanningHavironmental Law
in the Ministry of Environment recommended two (@mpanies to be
investigated, 37 (thirty- seven) companies to dgesiied to government
coercion to build waste treatment units, 6 (six)npanies to receive
admininstrative penalties, 2 (two) companies t@nex written penalties
another 2 (two) companies to cldsd.

Other than PROPER, the ministry has also issuedliaypon the
watch list of environmental management for miningmpanies in
2013%"° The policy clearly states that there were 7 (spaspects of
monitoring conducted by the Ministry of Environmeph mining
companies’ operatiorf8° Some of the aspects are as follows:
Environmental Impact Assessment (EIA), water pa@lutcontrol, air
pollution control, hazardous waste management amxic t(B3), the
potential damage to land, post-mining land managémeommunity
development and CSB*

Hence, the Ministry of Environment has initiatedwadeline for the
implementation of CSR in the environmental sectbhnis guideline
contains a number of principles and standards erintiplementation of

CSR-related environmental aspects. Unfortunatélyg, duidelines have

618 Ministry of Environmental Republic of IndonesiaRBPER Publication Period 2011-2012
[Jakarta, Ministry of Environmental Republic of bmesia Publishing, 2012], 12.

®19 Deputy Decree of Ministry of Environmental Repubtif Indonesia on 2013 List of Monitoring
Scope for Mining Sector.

®2pecision No. 2 of Deputy Decree of Ministry of Erimental Republic of Indonesia on 2013 List
of Monitoring Scope for Mining Sector.
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not yet been aligned with the mandatory CSR legalipion. This is
because of the relevant ministry has not yet camnsdl the mandatory
CSR legal provision as a final and binding legalvsion in accordance
to the verdict of the Constitutional Court.

Indeed, according to the information above, theaesher believed
that the CSR guidelines on the environment asgenild be part of the
Government Regulation No. 42/2012 on CSR and nestgquh by the
Ministry of Environment Regulation. If it is passég the latter, then
there will be a perception that the sectoral CSRiv&ded among some
different ministries.

Further, the guidelines would also contribute te suistainability of
the social and environmental asp&étBased on the definition, there are
4 (four) major components that have been highlidhie the CSR
guidelines, which are: beyond legal compliance,icath business
practices, increased prosperity and sustainabl&ibation to economic,
social and environmental aspétt.

The four (4) components illustrate the wide rangelefinitions of
the CSR guidelines in the environment sector. Desihie definitions
being sectoral, they are later expanded into o#ineas such as beyond
compliance, business ethics, stakeholders welfanel a@espected

contribution to the sustainable economic, social anvironmentai?

622 Ministry of Environmental Republic of IndonesiaCSR Manual on Environmental Aspect,”
[Jakarta, Ministry of Environmental Republic of brtesia, 2011], 7.

*%Ministry of Environmental Republic of Indonesi@3R Manual on Environmental Aspect,”
[Jakarta, Ministry of Environmental Republic of breesia, 2011), 7.
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The definitions should remain focused on the issuekted to
environmental aspeéf®

Additionally, the guidelines do not mention anytpiregarding the
position of the mandatory CSR legal provision asrategy of adherence
to the existing sectoral laws. Hence, there is pecsic provision that
mentions about the connection between the CSR Iguéde on
environmental aspect and the mandatory CSR legavigion as
prescribed by Article 74 of Act No0.40/2007 of Limit Company
Liability. Whereas the legal provision has cleamhentioned that the
mandatory CSR is a legal obligation for companid® vexploit the
natural resources in Indone$f4.

In addition, based on the information above, treeaecher believed
that complying with the mandatory CSR legal prauisi means
complying with the sectoral law, while the CSR alides on the
environmental aspect do not mention the connedigiween Article 74
and the guidelines itself. Therefore, how can ati@adar company
possibly comply with the sectoral law while at theme time consider
itself having already complied with the mandatoi§RClegal provision?

Hence, this issue requires a systematic and fdceffert for the
mandatory CSR legal provision to be well implemdrntelndonesia. The
commitment should come from the related ministagshcies because
they are the the state institutions responsiblarfggiementing the legal

provision. In fact, the enactment of constitutior@urt verdict No.

%% The CSR Guidelines on Environmental Aspect hasbaeveloped in August 2011. In fact,
mandatory CSR legal provision has been enshrinedtive Act N0.40/2007 on Limited Company
Liability on 2007.
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53/PUU-VI1/2008 declines the judicial review of Alfe 74 of Act No
40/2007 of Limited Company Liability.

Since the constitutional court has passed a \teodidche mandatory
CSR legal provision, there should be no more dshagéwveen voluntary
CSR and mandatory CSR in Indonesia. This is bectwseourt has
passed its verdict which finally binds every singrson or corporation
in Indonesia. In addition, it is obviously stateg the court that the
mandatory CSR legal provision is still declaredd/and legally binding
based on the verdict of the constitutional court.

The Ministry of Environment is the government agyenesponsible
for supervising and drafting regulations on envinemtal aspects.
However the ministry has been passively functioningencouraging
companies to continuously implement CSR programmedated to
environmental issues.

During the drafting process of the guidelines,rehavas very
minimum involvement of civil society organization€CSOs) and
nongovernmental organizations (NGOs), particulattypse who are
currently active in advocating the rights of thentounity on the ground.
This was evident from the composition of the techhieam which did
not include any representative from the relevan®D€8r NGOs.

Further, the formulation and the legal drafting gass of the CSR
guidelines was less for public consultation atgressroot level. Whereas
the process should be organized with public coasah that involves

the main beneficiaries in order to get their feattban the guidelines’
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draft. The beneficiaries invited might be from dise backgrounds in
order to obtain objective and comprehensive inputs.

It is also crucial to involve beneficiaries who al@ectly living
around the business’s operation. Therefore, duéhdolack of public
consultation, the substance of the guidelines tmsed less valuable
inputs from the groups of community that were diseaffected by the
negative impact and/or the environmental damages.

In addition, the CSR guidelines still use the termhbgy voluntary
CSRinstead ofmandatory CSRIn contrary, the verdict on mandatory
CSR has already been passed by the constitutional. ¢ience the legal
provision has become legally enforceable and bmdin

Further, the CSR guidelines also do not mention tyme of
sanctions and rewards given to either bad compamigeod companies
that have implemented CSR programmes. In fact, ¢benplaint
mechanism has also not been regulated by the C&Rliges yet. In
addition, the monitoring and evaluation mechani$rage also not been
described explicitly and clearly. These aspectsihbe given a greater
access to the third parties such as the CSOs artasNiGorder for them
to be involved in the monitorinigand evaluation processes.

The involvement of civil society organizations i®tmmentioned
clearly in the guideline. As a result, these orgatons do not have
space and access to engage actively in the prafessnitoring and
evaluation of their CSR programmes. The guidelil¢ates that project

management issues such as planning, implementatiand
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documentation of the CSR programmes be implemerigd the
companies.

The mechanism of allocation and the use of CSRdumete also not
regulated in the guidelines whereas it should besge¢hat the funds are
not misused. In some areas, there were evidene¢sitea CSR funds
were utilized to finance projects which are nottaimable apart from
bringing high impact to the local society.

The development of certain physical infrastructusesuld be the
main obligation of the central and local governmand not be the
responsibility of companies through the use of G&@&Ris. Indeed, in the
absence of a clear guideline, these circumstancedilely to occur.
Therefore, developing a guideline of mandatory CBRIndonesia
becomes necessary.

CSR funds is better to be used to implement nonpalyactivities
such as community capacity building in the form tadining, media
campaigns, workshops, focus group discussions #met activities. By
this way, the funds can serve as supporting furmlsassist the
programmes of both central and local governmentgould also tailor to
the wishes and aspirations of the beneficiaries.

There should be an intensive socialization on tilezation of CSR
funds to relevant stakeholders. Through this whg, stakeholders may
have a comprehensive understanding on the beéfl@SR apart from
accessing the CSR funds. This may lead to a gootkrgy and
collaboration between the central and local govemssy companies,

CSOs, NGOs and beneficiaries in the implementattdnthe CSR
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programmes. Therefore, every party will have a s@idelonging to the

programmes. This will ultimately foster a senseaeadponsibility among

them for the succesful implementation of partic@&R programmes.

The CSR guideline is considered as sectoral ragulahat was
passed by the Ministry of Environment. Indeeds ihécessary to upgrade
the substance of CSR guidelines by referring inendatory CSR legal
provision. Hence, the process should involve maverde components
and relevant CSR stakeholders especially from tla@e rbeneficiaries,
private sector, CSOs, NGOs and academics at lecal.|

The Ministry of Environment has also issued otB&R guidelines
on environment which is named as manual on theamphtation of the

CSR guidelines. It is more technical rather thandhidelines. There are

several additional provisions have been insertatlécCSR guidelines in

environmental aspect as follow;

1. Integrated and sustainable CSR implementation wir@mmental
aspecf?’The process stage must be applied in order to aehtee
implementation of an integrated and sustainable C8R
implementing a process of planning, implementatioanitoring and
evaluation, reporting, and sustainable improveri&nt.

2. Integrated and sustainable CSR programme plarfAingt is
implemented by formulating the vision and missiémth@ company's

business policy, vision and mission of quality, Itteasafety and

2’Ministry of Environmental Republic of IndonesiaCSR Implementing Manual on Environmental
Aspect,”’[Jakarta, Ministry of Environmental Republic offimesia, 2011), 23.
28\tinistry of Environmental Republic of IndonesiaCSR Implementing Manual on Environmental
Aspect,”’[Jakarta, Ministry of Environmental Republic offimesia, 2011), 24.
629 Ministry of Environmental Republic of Indonesi&GSR Implementing Manual on Environmental
Aspect,”’[Jakarta, Ministry of Environmental Republic oflmesia, 2011), 26.
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environmental (QHSE) and the vision and missiothef company's

CSR policy®° Later on, it needs to conduct environmental impact

assessmenfé! actively involve relevant stakeholdéféand

alignment/synchronization =~ programme  with  other CSR
programme$§>3

Normally, the government either central, provincwiktrict or city

have also conomic empowerment, social and consenvat

programmes. It can be synchronized between the ap@gs CSR
programmes and some programmes are being implechéntehe
government at the central, provincial, districtiy level®3*

3. Companies are expected to set goals and targ&SRfprogrammes
to have measurable achievement indicatttsFormulation of
objectives and targets can be done by using the BM#ethod;
Specific, Measurable, Achievable, Realistic and &lini*®

4. The implementation of CSR programme on environm&muld
consider the availability of human resources, budgécation,

documentation and media communication activitieswben the

company and stakeholdéf¥.It is an important thing to do in order

%30 Ministry of Environmental Republic of Indonesi&CSR Implementing Manual on Environmental
Aspect,”[Jakarta, Ministry of Environmental Republic oflimesia, 2011), 27.
831 Ministry of Environmental Republic of Indonesi&CSR Implementing Manual on Environmental
Aspect,”’[Jakarta, Ministry of Environmental Republic oflmesia, 2011), 28.
®3Ministry of Environmental Republic of IndonesiaCSR Implementing Manual on Environmental
Aspect,”’[Jakarta, Ministry of Environmental Republic oflimesia, 2011), 29.
633 14;

1bid
834 Ministry of Environmental Republic of Indonesi&Z3SR Implementing Manual on Environmental
Aspect,”’[Jakarta, Ministry of Environmental Republic offimesia, 2011), 32.
*FYpid
836 Ministry of Environmental Republic of IndonesiaCSR Manual on Environmental Aspect,”
[Jakarta, Ministry of Environmental Republic of brtesia, 2011), 33.
637 i

Ibid
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to ensure the achievement of goals and targetshef @SR
programme>®

5. Monitoring and evaluation of CSR programme on emvinent
aspect. The monitoring is done against the achiememf the goals,
objectives and targets in accordance with the pedoce
achievement indicatof§? Regular monitoring is expected to
encourage the stakeholders to strive in achieving targets,
objectives and goals s¥f While the evaluation aims to see the
relevance, impact, effectiveness, sustainability efficiency of the
implemented CSR programrfi&Hence, the decision-makers will be
able to suggest improvements to the CSR programmethe
future %42

6. The reporting of CSR programme on environment af&he
manual recommended a reporting system was develbgethe
Global Reporting Initiative (GRI§** The reporting method provides
comprehensive guidance systems for companies papre reports
on the implementation of CSR programni&he manual also
provide guidance on the substance that must bededlin the report

such as a description of the company, a descriptibthe CSR

638 Ministry of Enviornmental Republic of IndonesiaCSR Manual on Environmental Aspect,”
gé’;\karta, Ministry of Environmental Republic of brtesia, 2011), 36.

1bid
%40 Ministry of Enviornmental Republic of IndonesiaCSR Manual on Environmental Aspect,”
[Jakarta, Ministry of Environmental Republic of brtesia, 2011), 37.
®40p. Cit Budi R. Minulya, CSR-Community Development Comsut at ICON Institute, [Interview
on 19 October 2013 in Depok, Jakarta].
%42 Ministry of Enviornmental Republic of IndonesiaCSR Manual on Environmental Aspect,”
[Jakarta, Ministry of Environmental Republic of brtesia, 2011), 42.
%43 Ministry of Enviornmental Republic of IndonesiaCSR Manual on Environmental Aspect,”
[Jakarta, Ministry of Environmental Republic of brtesia, 2011), 46.
%44 Ministry of Enviornmental Republic of IndonesiaCSR Manual on Environmental Aspect,”
g;\karta, Ministry of Environmental Republic of brtesia, 2011), 47.

bid
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strategy and environmental strategy, a descriptbrthe vision,
mission and policy on environmeHt

Further, it should also include a description oé thoals,
objectives, and performance indicators of CSR mognes and a
description of stakeholders and beneficiaffésAt last, it should be
also explain about a description of the implemeénadf activities in
the field, a description of the achievements of tuivity, a
description of the evaluation programme, and a rijggan of the
suggestions and recommendatffis
The Sustainability of CSR programme depends onctirdormity
between the substance and the method of the progeafi®So that
at the early stage of the programme is very necg$sdnave a needs
assessment. The assessment would identify thatpriweds of the
beneficiaries. Further, the availability of adeguatiman resources
and availability of funds to finance CSR programmgés good
monitoring and periodic evaluation mechanims is essary to
minimize the occurrence of the fail and are notlwakgeted
programmes. Therefore, the process of monitoring) evaluation
should be carried out gradually and measurable.

According to some information have been providedva regarding

the guideline on CSR in enviromental aspect and @8plementing

manual on environmental aspect, the researcherlunex that the

®4%\inistry of Enviornmental Republic of Indonesi@SR Manual on Environmental Asptakarta,
Ministry of Environmental Republic of Indonesia,1A), 46.

*hid

%48 Ministry of Enviornmental Republic of Indonesi@SR Manual on Environmental Aspgtakarta,
Ministry of Environmental Republic of Indonesia,1AQ, 47.

49 bid
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guideline should drafted based on the spirit of deaory CSR legal
provision. It should be as part of the implemeotatiof the legal
provision. Further, the implementation should benealoby other
independent institution other than the Ministryeafvironment itself. The
Ministry can provide resources and other facilitigs support the

improvement of the policy.

Roundtable on Sustainable Palm Oil (RSPO)

Roundtable Sustainable Palm Oil (RSPO) is an orgdion was
established since 2004 to promote a production wsadof sustainable
palm 0il®° The RSPO considered that palm oil is an enviroaient
friendly product® Then it should be promoted through an intensiva an
massive dialoques and cooperation within the supgigin and its
stakeholders.

Some of its stakeholders such as the palm oil gewealm oil
processors and traders, social development NGOssuorer goods
manufacturers, banks and investors, environmentganizations and
retailers®®> The membership of RSPO is not a state entity,efbes
Indonesia is not a member of RSPO. However, manyalm oll

growers, palm oil processors, traders and developnGOs from

Indonesia are members of RSPO.

%50 Roundtable Sustainable Palm Qiktp://www.rspo.org/en/who_is_rspaccessed on 31 August

®52Article 3 of Roundtable Sustainable Palm Oil, RSB@aws, [Kuala Lumpur, RSPO Publishing,
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Further, RSPO has some following tasks in accarelamth its by-
laws namely; research and development on sustainpalm oil°*
Hence, it undertakes practical project to demotestaasustainable palm
oil best practices, mechanism and verification tdelvelopment for
plantation establishment, management, procurememndade and
logistics®>*

RSPO as a multi-stakeholders palm oil organizatias issued a
standard or principle on promoting sustainable potidn and use of
palm oil. Therefore, RSPO has developed a certiinamechanism to
ensure the sustainability production and use ompeil.®>®> There are
some following basic elements of the certificatisoheme such as
certification standards which are contain sevestd sf requirement&®

Hence, accreditation requirements which is an agrmechanism
to ensure that the request of certification conoenfia credible palm oil
stakeholers or NG’ At last, certification process requirement is rzafi
endorsement stage whether such application hash@eequirements or
not.658

Palm oil growers or any other parties that havenbeertified by

RSPO certification body will be granted a certifeeaf recognition or

®5Article 3 Paragraph a of Roundtable SustainablenRail (RSPO) by-laws, [Kuala Lumpur, RSPO
Publishing, 2002).

®*bid

%55 Roundtable Sustainable Palm ORSPO Certification Systenfikuala Lumpur, RSPO Publishing,
2007], 1.

%56 Roundtable Sustainable Palm ORSPO Certification Systenfikuala Lumpur, RSPO Publishing,
2007], 7.

®"bid

%% Roundtable Sustainable Palm ORSPO Certification Systenfikuala Lumpur, RSPO Publishing,
2007], 8.
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endorsement by the executive board of R8PGBubsequently for the
production of sustainable palm oil they are legalbunded to obey all
the principles and criteria such as committmentiremsparency, and
compliance with applicable laws and regulatiéifs.

Each of the principles above has a few criteribd@ddressed by the
certified RSPO members: commitment to transparecaypliance with
applicable laws and regulations, commitment to {targh economic and
financial viability, the use of appropriate besagiices by growers and
millers, environmental responsibility, conservatiohnatural resources
and biodiversity, responsible consideration of ewyees and of
individuals and communities affected by growers amitis, responsible
development for new replanting, and commitment tontioual
improvements in key areas of activff¥.

RSPO principles and criteria are based on volunbasis. One of
the principles still acknowledges that complyingtiwihe applicable
domestic laws and regulations of certain countryhis members’ first
obligation®®? Consequently, a mandatory CSR legal provision as n
against the RSPO principles and criteria for thepction of palm oil.

Additionally, based on information above the reskar concludes
that the mandatory CSR legal provision is compatiith the RSPO

principles because the principles recognise th@mbrers to respect the

®Roundtable Sustainable Palm ORSPO Certification Systeniiuala Lumpur, RSPO Publishing,

%0 Roundtable Sustainable Palm Oil (RSPOpriticiples and Criteria for the Production of
Sustainable Palm Oil[Kuala Lumpur, RSPO Publishing, 2007], 5.

®lRoundtable Sustainable Palm Oil (RSPOPrificiples and Criteria for the Production of
Sustainable Palm Oil[Kuala Lumpur, RSPO Publishing, 2007].

%2 Roundtable Sustainable Palm Oil (RSPOWriticiples and Criteria for the Production of
Sustainable Palm Oil[Kuala Lumpur, RSPO Publishing, 2007], 38.
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%3 Moreover,

applicable laws and regulations in a country thpgrate®
the provision becomes one of compliance indicatimrsthe RSPO
principles®®*

The membership of RSPO comprises of business ersespNGOs,
and other public and private sectors. Therefore,dpplicability is only
binding to its members. Indonesia as a state eistitot legally binding
to the RSPO principles. Finally, a mandatory C&gal provision can be
considered a complementary tool to implement anterivational

principles, standards, criteria, or guidelines witlthe Indonesia legal

system.

6. United Nations Guiding Principles on Business and #iman Rights

The United Nations particularly the human rightaincl together
with its signatories has an obligation to proteespect, and remedy the
basic rights of human being in any territory. Retato the issues of
business and human rights, the UN Secretary-Gerdwkdgates the
Special Representative of the Secretary-Generdghenssues of human
rights, transnational corporations, and other lessrenterprises to draft a
specific principle for a guideline of governmentjsiness entities, and
society at large to protect, respect, and remedgesssues that may
appear in the field of business and human rights.

The guiding principles were drafted in recognitioh some basic

principles, such as the state’s exisiting obligadito respect, protect, and

®3Roundtable Sustainable Palm Oil (RSPOPrificiples and Criteria for the Production of
Sustainable Palm Oil[Kuala Lumpur, RSPO Publishing, 2007], 5.
**bid
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fullfill human rights and fundamental freedom. Thae of business
specialized organs of society performing specidliagnctions (I don’t
understand this sentence). Consequently the ersespare required to
comply with all applicable laws and regulations aedpect for human
rights, and they need to provide a channnel to dgnwehen the rights
and obligations are violated.

It is the duty of the state to protect human rigisl fundamental
freedoms of its citizen by developing a system tidit to protect,
respect, and remedy the framework of the Unitediadat Therefore,
there are two foundational principles of the Unitddtions Guiding
Principles on Business and Human Rights (UNGPBHHR}t, the states
must protect against human rights abuse withinr theiritory and/or
jurisdiction by third parties, including businesaearprises.

Business enterprises as private sector can alstidggedly classified
as human right violators. In a boader contextjri@ass enterprises have a
potential to conduct massive and countinous misgoindgainst human
rights principles. Some of them are even involvadenvironmental
destructions by killing protected species, illegaiging, and setting up
forest fire for planting, or other types of envimental misconduct.
Given this point the state must take necessary siéanprotect the
human rights of its citizens.

Access to clean water and air and sustainable alatesources are
the basic rights of citizens. The states must ble &b protect their
citizens’ rights properly. Within the Indonesia ¢text and in relation to

the implementation of the framework for protectimgspecting, and
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remedying, the government of Indonesia has enaxtedndatory CSR
legal provision in order to impose business enisegr to be more
socially and enviromentally responsible.

The mandatory CSR legal provision is one of the tnmedective
ways established by the government of Indonesiarégent and redress
such abuse through preventive measures within theegt of the
Indonesian legal system. Further, the states alse the duty to promote
the rule of law by taking some measures to ensqualgy before the
law, fairness in its application, adequate accduility, legal certainty
and consistent procedure and transparency.

Second, states should ensure that all businesgpeaés domicile in
their territory and/or jurisdiction in respect ofirhan rights during the
period of their operations. The states have strm@sons to apply
national hard-law instruments within its territdria protect its national
interest.

Nonetheless, the multilateral soft-law instrumesush as the OECD
Guidelines for Multinational Enterpises and otherfprmance standards
are already in place. As a frontliner party, tredest have an obligation to
protect and ensure that all business enterprisggnniheir territory or
juridisdiction respect the human right principles.

Further, there are some other principles on busireesl human
rights that have been agreed and passed by tloe @ffihigh commission
on human rights. The principles can be a guide doy interested
countries to develop its national policy to protéet rights of its citizen

from the abuse of human rights conducted by busiaagerprises.
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Additionally, the researcher concludes that the dagory CSR legal
provision is a nontraditional way for Indonesia émsure that all
companies in natural resources core business aciassd to natural
resources exercise socially and environmentallypaesible business
conduct in their business practices. Further, ledan is not legally
binding to the principles because the applicabiktypased on voluntary
basis. Finally, the legal provision is the reali@ttn policy-making that
has been issued by Indonesia to secure its citinemsan rights and to

meet its responsibility to respect for human rights

Ten Principles of United Nations Global Compact

The Ten Principles of United Nations Global Compaes derived
from some basic principles in the field of humaghts, labour rights,
environmental rights and anti-corruption. The piphes in the UN
Global Compact (UNGC) are generated from some natenal
recognised human rights principles namely the UsedeDeclaration of
Human Rights, the International Labour OrganizasdDeclaration of
Fundamental Principles and Rights at Work, the Rexlaration on
Environment and Development and the United Nati@wvention

Against Corruption.

The UN Global Compact is a working group compribesiness
enterprises, NGOs, universities and other civilietyc organizations.
They set up a practical framework based on hungintgiprinciples to
support a sustainable development and to disclosustainability

policies and practices. The membership of UNGCakuntary basis of
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different agencies, private sectors, and orgamimati Therefore,

Indonesia as a state entity is not a signatoriigdtNGC principles.

Therefore, there is a connection between a priacigr an
international standard, and another internationtndard. UNGC
combined several international standards to prodbeeTen Principles
UNCG. It has a vision to become an agent of chamigieh accelerates
the reinforcement of the human rights principleplementation, the
sustainable environmental development, the imple¢atem of the
ethical business practice and the respec towamt laghts in countries

where UNGC is exercised.

Meanwhile, UNGC’s mission is to facilitate, encogeaand promote
the implementation of the UNGC principles in eaaburdry of the
UNGC members. The Ten Principles of UNGC is a viaon
international standard. The standard reservatian & conducted by
educational institutions, civil society organizaso and business
institutions (small and medium enterprises, nafiaora multinational)

through Global Compact Local Networks (GCLN).

A petition to voluntarily obey the Ten Principles performed by
becoming a member of UN Global Compact by subngtéin application
to the UN Global Compact representative in the eespe member
countries. Furthermore, there are also some ae8vitonducted by
GCLN such as activities to increase awareness ®tJMGC principles,
policy dialogue on a number of critical issuestu@l activities, learning

through training, regional meetings and voluntartpdties.
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There are several advantages of joining the GCLMbszship. The
member can collaborate with another global compativork of both
national and international entities; encourage éwetbp joint action
initiatives; participate in a policy dialogue onethTen Principles
implementation; share experience and knowledgeutiiroseminars,
workshops, and training; enhance leadership skiliprove productivity;
gain broader access to other UN resources; andidergwomotional

opportunities for goods and services through GCLN.

Further, the Ten Principles of UNCG include a nuntfeprinciples
related to good business practices which compri¢®ur) main parts,
namely human rights, labour right, environmentajhti dan anti-
corruption. In the field of human rights, some bé tprinciples are as
follows: business enterprises should promote asgdem the protection
of international human rights standards and entwakethe company is

not involved in any human rights abuses.

The principles in the area of labour rights aréoflews: (a) business
enterprises should uphold the association’s freedmah the effective
recognition of the right for collective bargainin@dp) all forms of forced
and compulsory labour should be eliminated, (c)dctibour should be
ebolished, and (d) discrimination in respect to kEypent and

occupation should be eliminated.

Hence, some principles in the field of environménmights are as
follows: (a) Business enterprises should suppoed frecautionary

mechanism of environment challenges, and (b) thbguld also
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undertake initiatives to promote greater environtaleresponsibility and
encourage the development and difussion of theremwiental friendly
technologies. The last principle in the field aftiecorruption dictates
that business enterprises should work againstoathg of corruption,

including extortion and bribery.

The Ten Principles of UNGC were mostly inspired byur
international principles which is The Universal @ation of Human
Rights, the International Labour Organization’s [RBeation on
Fundamental Principles and Rights at Work, the Rexlaration on
Environment and Development 1992 and the United ioNat

Conventions Against Corruption.

This shows that the UNGC principles are a digesttha four
international frameworks that are currently covgrissues on human
rights, labour rights, environmental rights andi-aotruption. Therefore,
the UNGC principles are very relevant to be implated by business
enterprises in order for them to comply with théernational human

rights standards.

Nothwithstanding, the Ten Principles of UNGC s llstan
international guidance on voluntary basis with nechanism to enforce
business enterprises to adopt and to implementethmsnciples.
Therefore, it is beyond question that the natideghl system of each
country is playing a strategic role for a properchanism in the
implementation of UNGC principles or any other migional CSR

principles and standards. Particularly for Indoagghe country has
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passed a mandatory CSR legal provision so théhalinternational CSR
standards and principles can be well implemented using the

mandatory CSR legal provision mechanism and framiewo

8. International Finance Corporation’s Policy and Performance
Standard on Social and Environmental Sustainability

As a subsidiary of the World Bank, the Internatiofranance
Corporation has also issued and released a sustainpolicy which is
called Policy and Performance Standard on Socidl Environmental
Sustainability (PPSSES). The performance standardaunched to
provide and apply a comprehensive strategy, ressuaad approach on
social and environmental impacts in which companey be involved
in whenever they operafé®

The performance standard uses an outcome-basedaappthat
enables IFC’s clients and other stakeholders tasipdheir social and
environmental performance from time to time. It d@implemented as
appropriate to the nature, scale of the projects lamel of social and
environmental risks. The performance standard nsaaual that is used
by IFC to measure social and environmental riskarof project before
financing it.

It is fully the responsibility of companies to maeatheir social and
environmental impacts by consistenly following amgplying the

performance standard as appropriate. By adheringhéo standard,

®Snternational Finance Corporation (IFCPRolicy and Social Environmental Sustainability
[International Finance Corporation Publishing, 2006
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companies may improve their social and environmepéaformances
because those factors are crucial for the sustiditiyadf certain projects.

IFC is committed to provide a transparent and actaile project
finance mechanism by adhering to the performaraedsird. Moreover,
the social and environmental aspects are the mitggrt of good and
responsible business practices because they maypvum@ company’s
competitive advantage and create added valuesite atakeholders.

According to the perfomance standards files, aerstandards are
recommended by IFC for its clients to perform basspractices such as
(a) social and evironmental assessment and managesystent?® (b)
labour and working conditiorf§/ (c) Polutions Prevention and
Abatemenf®® (d) Community Health, Safety and Secufity,(e) Land
Acquisition and Involuntary Resettlemédf, (f) Biodiversity
Conservation and Sustainable Natural Resources déament’* (g)
Indigenous Peopléé?and (h) Cultural Heritag¥>

The performance standards drawn up by IFC abovasae as a tool

to review every proposal admitted by IFC. IFC witinduct a review of

the financial proposals based on the levels andescaf particular

®9nternational Finance Corporation (IFCPolicy and
[International Finance Corporation Publishing, Z003.
®“International Finance Corporation (IFCPolicy and
[International Finance Corporation Publishing, Z008.
*Bnternational Finance Corporation (IFCPolicy and
[International Finance Corporation Publishing, Z0@3.
*International Finance Corporation (IFCPolicy and
[International Finance Corporation Publishing, Z0Q@4 .
*“nternational Finance Corporation (IFCPolicy and
[International Finance Corporation Publishing, Z0@8.
®international Finance Corporation (IFCPolicy and
[International Finance Corporation Publishing, Z0@6.
®nternational Finance Corporation (IFCPolicy and
[International Finance Corporation Publishing, Z0@®.
®PInternational Finance Corporation (IFCPolicy and
[International Finance Corporation Publishing, Z0@@.
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projects and tailored them to possible risks amalaé@nd environmental
impacts that may be caused by the projetfsIFC principles provide

lots of ethical standards that is relevant to dewdhdonesia mandatory
CSR guidelines. Several points of the principles lsa taken as point of
discussion further to develop the mandatory CSKejunes.

Indonesia is not a signatory to the IFC principsesthat it is not
legally binding for Indonesia as a state entity. efbine, the
implementation of the voluntary international pipies such as the IFC
principles is important in the implementation preat mechanism and
they should be adopted as part of the nationairtawdonesia.

The adoption process can be carried out througlielrelopment of
a national guideline of Indonesia regarding the dadéory CSR, which is
stipulated in a regulation either in the presid@rdiecree, the government
regulation, the local regulation, or other sectoegjulations.

Therefore, the researcher assumed that the caficaraft of
written or nonwritten regulation, either local, ioatal or international
principles regarding a good CRS practice, will gatee a guideline of
CSR mandatory implementation in Indonesia. Latés tan be adopted
into the provision of legislation of Indonesia irder to provide a legal
certainty for the CSR stakeholders in Indonesiahsas companies,

beneficiaries, and the government.

7 |FC projects categories are as follows; Categoyrdject ; Any projects with significant adverse,
irressistible & unprecedented social and envirortalestamage, Category B project; any project with
definite social and environmental potential damagesh as enumerated, specified, and mitigated
damages, Category C project; any project with mahiar, even, no social and environmental impacts
and Category Financial Intermediary project: angjgot with does not cause any social and
environmental impacts such as; lending projectsrafinance, housing and trade finance.
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9. Global Reporting Initiative (GRI)

The global reporting initiative (GRI) is a nonpitodirganization that
promotes economic, environmental, and social sueidity. GRI
contributes to the global economic sustainabiliyy groviding specific
organizational sustainability reportifi. GRI's reporting sustainability
frameworks enable many organizations, companies ahdr private
sectors to measure and report their sustainalpétjormances in a very
accountable way. The mechanism would enable thet taf their
stakeholders who are involved in their businesstjmes.

GRI's reporting sustainability is beneficial forakeholders who
want to know about the social and environmentahtsgies and
approaches of certain companies who publish reporttheir strategies.
To the government, the sustainability report isyMeglpful because (a) it
assists the government to understand the sociatavidomental impacts
within the companies’ jurisdiction, (b) it creatésmnsparency, (c) it
creates dialogue between company and other stadezisol(d) it makes
the companies more accountable for the impactéaf activities, and
(e) it helps the government to identify the conitibn of a company to
national sustainability efforfg®

Further, the following principles and steps sholdconsidered in
preparing the sustainability report in accordamcthe GRI standards: (1)
Types of reporting should be defined, whether trege core or

comprehensive reports; (2) afterwards, the conténihe reports should

®*The Global Reporting Initiatives (GRI)https://www.globalreporting.org/Information/about-
gri/Pages/default.aspficcessed on 1 September 2013].
676)14;

Ibid
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be determined based on GRI specific standards en falowing
principles: stakeholder inclusiveness, sustaiitgltbntext, materiality,
and completenes$’

According to the information above, the researdiedieved that the
GRI reporting guideline is widely used as a susiai@ reporting
mechanism by a wide range of organizations througtibe world.
Hence it can exemplify a standard for the manda@®R reporting in
Indonesia, and the standard may reflect a compaegrformance on its
social, economic, and environmental aspects in lwiticoperates. The
mandatory reporting standard will be required fompanies which are
operating in the exploitation of natural resourcesare associated to
natural resources.

In addition, the reporting standard may also adsgie local
wisdom that fits the Indonesian context and cultdit@s which has not
really been captured in other international recopegni guidelines,
principles, or standards, such as the GRI reportinglelines. The
mandatory CSR reporting guideline was not intendedreplace or
compete with the GRI reporting standard or any motimernational
principles. It was merely intended to provide altgive thoughts and
ways on reporting mechanism within the Indonesi&RGystem.

At last, GRI reporting standard is based on volpn@SR and it has
been developed by an international organizatiodomhesia as a state

entity is not a signatory to the GRI reporting gide. Therefore, its

®"’Global Reporting Initiative4 Sustainability Reporting Guidelingsmsterdam, Global Reporting
Initiative Publishing, 2013].

223



applicability is only for parties who voluntarilyse it as their reporting

guidance on sustainability.

5.4. Conclusion

Mandatory CSR laws, regulations, guidelines andcjgs in Indonesia are
scattered in some different laws and regulationsiréditly, there has been
released a government regulation on CSR but thetiegi government
regulation on CSR has not fulfilled yet the majorolgems in the
implementation of the mandatory CSR legal provisiéumrther, extractive
industries and other companies that are exploitiagural resources are
utilizing one of or several international voluntayyidelines on CSR.

In addition, the sub-national government is alying to pass policies on
CSR to mobilize CSR funds for various motives.Hére is no clear policy
from the central government to adjust the currasiices on CSR, then the
implementation of mandatory CSR legal provision \wé delayed.

However, it is necessary to have a codificationathf separated laws,
regulations, guidelines and policies into a singlelicy to enhance the
implementation of the mandatory CSR legal provisioindonesia. At last, the
central government is encouraged to restructure ranse the government
regulation on CSR to accommodate more inputs aadbfgck from a wider

spectrum of CSR stakeholders in Indonesia.
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CHAPTER SIX
FINDINGS;
THE FUNCTIONS, JURISDICTIONS AND LIABILITIES OF
THE MANDATORY CSR SURVEILLANCE BODY IN
INDONESIA

6.1 Introduction

The chapter presents the functions of the manda@ByR surveillance in
Indonesia to oversee the implementation of manga@8R projects in the
country. Further, it discusses about the existimgsgliction of surveillance
mandatory CSR in Indonesia with some other pos&bilof improvement in
the future. The chapter also discusses the lisslivf surveillance mandatory
CSR in Indonesia in order to present the highe&llef transparency and

accountability of the implemented mandatory CSReuts in Indonesia.

A mandatory CSR surveillance body has not reaégrbestablished in
Indonesia because the government regulation on @2feR not clearly mention
about the establishment of such an institutionhea policy that they have
passed. Therefore, there are two (2) divided CSReglance’s functions,
jurisdictions and liabilities in Indonesia. The @mt functions, jurisdictions
and liabilites of CSR surveillance are being cortdd by relevant

governmental supervisory agencies for CSR prograsrsueh as the SOEs.

Hence, there is no specific surveillance bodyupesvise and evaluate the
CSR programmes that have been implemented by pro@hpanies. Hence, it
is necessary to consider establishing a specifiR G8rveillance body to
strengthen the level of transparency and accouiyabif the implemented

CSR programmes in Indonesia.
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6.2 The Functions and Scope of Mandatory CSR Surveillaze Body

Currently, a mandatory CSR surveillance body idolmesia has not been
formally established yet. Therefore, the functians being handled by relevant
governmental supervisory bodies which also haveestmitations on their
mandates, particularly in monitoring and evaluatitg mandatory CSR
projects in Indonesia in accordance to their redpe@cts and other relevant
regulations. Accordingly, the limited jurisdicti@nd liabilities are affected in
overseeing the implemented mandatory CSR projacksdonesia. At last, the
NGOs participated to monitor and evaluate the miamgaCSR projects in
Indonesia in order to increase the tranparency accbuntability of the

projects.

Act No. 40/2007 on Limited Company Liability conges 161 articles as
a whole and only 3 articles that govern the CSRe Ohthe articles entitled
“social and environmental responsibility is a commant of a company in the
development of a sustainable economy to improvditguaf life and the
environment which is beneficial for the partnershige local community, and
the public.®’®

Further, business enterprises are obliged toatiectheir annual narrative
and financial reports which relate to Article 74 corporate social and

environmental responsibilify° There should be more detailed rules and

regulation on mandatory CSR to be passed in addgesise CSR issues in

678 Article 1 paragraph 3 Act No. 40/2007 on Limitedrpany Liability.
679 Article 66 of Act No. 40/2007 on Limited Companiabhility.
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Indonesig®® One of the unsolved issues that remain is thenslesef a specific
rule that governs the surveillance mechanism fandatory CSR in Indonesia.

The surveillance of CSR in Indonesia is how betogducted by each
ministry in-charged according to the authority geahby the constitution. In
other words, implementation, operation, monitoriagd evaluation of CSR
programmes that have been implemented by the cdegame conducted
sectorally by the respective related ministry antlintegrated in a certain state
institution. Meanwhile, CSR reporting mechanisncasiducted voluntarily by
using reporting tools that have been provided bg lobal Reporting
Initiatives (GRI).

The reporting mechanism is recognized worldwide] aurrently, there
are many companies in Indonesia that have beamingilthe mechanism as a
tool for CSR reporting. Further, the copy of thpa® is handed to the related
companies’ commissionéf Unfortunately, until nearly five (5) years of
mandatory CSR legal provision promulgation, thesestill no specific and
clear compliance reporting mechanism on the impteaai®n of the mandatory
CSR legal provision in Indonesia.

Until now, there is no specific surveillance body mandatory CSR
programmes other than Act No0.40/2007 on Limited @any Liability or Act
N0.25/2007 on Investment or Government Regulation.4®2012 on
Corporate Social and Environmental Responsibility. fact, the current
mandatory CSR legal provision regulates that theplementation is given to

the respective sectoral ministri¥8.For example, environmental issues are

*Ypid

®8IArticle 60 of Act No. 40/2007 on Limited Companyability.

%82 bid
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addressed to the Ministry of Environment of the i#jg of Indonesia while
social issues are addressed to the Ministry oféddfairs of the Republic of
Indonesia?®

Mandatory CSR policy has been enshrined into krtiel since 2007 but
until now, there has been no specific agency origmmnthat carries out the
monitoring and evaluation of the CSR programmelsidtonesia. In fact, while
the mandatory CSR policy has been enshrined intiwl&r74 since 2007, the
surveillance body has not yet been establishedhbygovernment. This has
resulted in the unavailaibility of a standard rdjgy, monitoring, and
evaluation.

While there are a few national voluntary guidedimen CSR that have been
made by the Ministry of Social Affairs of the Rejialof Indonesia and the
Ministry of Environment of the Republic of Indonasiunfortunately the
policies were not drafted based on Article 74 onrpOoate Social and
Environmental Responsibility. In other words, thedgline was not developed
to implement the mandatory CSR legal provision andvas drafted to
implement other types of CSR strategies in Indanesi

Further, the CSR guidelines that have been pdsgdtie two ministries
were drafted based on the sectoral laws of theeptsqg ministries. As
mentioned, the promulgation of the two policies was intended to execute
Article74. Therefore, up to now, the mandatory C@Rdelines in Indonesia
have yet to be compiled and codified by the govemm While the

government has issued a government regulation gmommental and social

®BArticle 7 Government Regulation No. 47/2012 on Quoate Social and Environmental
Responsibility.
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responsibility, unfortunately, the substance of gwdicy has not covered as
many mandatory CSR issues in Indonesia.

The government regulation was actually developethb government and
it has declined the implementation of the mandat@8R policies backward.
This is because the government regulation stat@stkie implementation of
mandatory CSR must be implemented by relevant oéispaministries. In fact,
the enactment of Article 74 has resulted in thengisof two types of CSR
implementation strategies: (a) voluntary CSR pe#dhat apply to the business
sector for non-utilization of natural resourcesd gh) mandatory CSR legal
provision which applies to the business sector siscinining, oil, and gas, and
plantation that utilizes natural resources.

In fact, Article 15 of Act No. 25/2007 on investntesays that the
mandatory CSR applies to all companies, whethexploits natural resources
or otherwisé€®* Such a condition was not realized by the ministmyg other
CSR stakeholders who actually considered that tleedetory CSR legal
provision applies only to companies which are eijlg natural resources.
Further, the guideline was not aligned with the deary CSR legal provision
because the two (2) guidelines have not clearlijedtés adherence to the
mandatory legal provision. In fact, both guidelirds not expressively state
that Article 74 is the legal basis for their pregiam.

Afterwards, there was not a single word or phiagbe substance of both

guidelines that alluded the mandatory CSR mandategal provision.

%84 Article 15 of Act No. 25/2007 on Investment. Atécl5 says thatEvery investor is required
to:apply the principle of good company managemepig¢ment the company’s social liability, make
report on investment activity and submit it to theestment Coordinating Board, respect cultural
tradition of communities around the location of éstment business activity,comply with all of the
rules of law.
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Nevertheless, both guidelines, which have been |ldped by the two
ministries, can be used as entry points for th@amaion and issuance of the
mandatory CSR guideline in Indonesia.

The presence of the CSR guideline for environnieartd social welfare
should enhance the implementation of mandatory G®Rndonesia. By
contrast, the CSR guideline has precisely stremgitiethe sectoral CSR
implementation by the relevant ministries, partaely by ignoring the
existence of mandatory CSR legal provision. Indemmmpanies and other
relevant CSR stakeholders expect to have cleactdires, forms, methods and
types of mandatory CSR activities. As a resultreéieave been no efforts from
the ministries to issue a guideline for mandato8Rdn Indonesia based on the
mandate of Article 74.

The government is in dilemma to implement the naamy CSR legal
provision because since the beginning, it has gaeal on the mandatory CSR
legal provision. During the legislation processe tpovernment proposed a
variety of reasons to refuse the mandatory CSRI legavision. One of the
reasons is that CSR is a voluntary activity sitse&onceptual age.

Further, the implementation of such a policy magduce the
competitiveness of Indonesian manufactured prodiictsay also increase the
company's production costs, causing the investirienate in Indonesia to not
become competitive. By contrast, the parliament bem of the Limited
Company Liability Bill insisted to include the prision of mandatory CSR in

the Bill.58°

83 bid
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Finally, through a tough negotiation, Act No.403Z0of Limited Company
Liability has been agreed among the members of phdiament, and it
included Article 74 on mandatory CSR legal provisicEventually, the
businessmen group totally disagreed with the inctu®f Article 74 to Act
N0.40/2007 on Limited Company Liability. Consequgnthey sued Article 74
to the Constitutional Court because they arguetittteacontents of Article 74
are against the spirit of the constitution RepuldicIndonesia. Then, the
Constitutional Court decided that Article 74 is mgfainst the Constitution of
Indonesia 1945, thus, the lawsuit proposed byhiiginessmen group was
rejected by the court.

Such circumstances made the government reluctantmplement the
provisions of Article 74. Conversely, as a statdam¥, the government must
uphold the rule of law and as well as respect g@sibns of the Constitutional
Court. The adherence of government against theictevebuld be a good
example of the development of a good law culturiadonesia.

In fact, the stagnation phase on the implementatioArticle 74 could be
a lesson learnt for the parliament to revise tlggslation system especially in
developing an implementing the regulation as madldiy specific acts.
Further, the member of parliament should be diyectvolved in drafting the
regulations at national level so as to ensure #wth mandate is well
implemented by the government.

The stagnation of Article 74 is a good lesson oficg-making for all
parties in Indonesia because the government isrheparty that is given full
authority by the constitution to execute laws bysgmag the executing

regulations. Therefore, if the specific legal pgon or some of the legal
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provisions are not agreed by the government, thenekecuting regulations
can not be passed in time. In other words, the taobs cannot be fully
implemented by the government.

Based on the case of Article 74, it seems thahallsubstances of any act
should be in accordance with the willingness aridrast of the government.
Otherwise, the rule cannot not be implemented Wéle constraint is due to
the absolute power of the government to establishesexecuting regulations
of any Act. In fact, Article 74 is a willingness @raspiration of the people
especially the victims of the environmental disestevhose voices are
represented by the members of parliament that septed them in the
legislature.

Notwithstanding, there is a denial of the governtiiewards the inclusion
of Article 74 as if the inclusion of the act is rtbe will of the people but the
will of the members of the parliament unilaterally.fact, the representatives
of the people have fought for the inclusion of Aldi74 in order to protect and
to anticipate the negative environmental damagentiay affect the society.

The government is supposed to realize that Artitdeis a will and
aspiration of the people particularly the enviromtaé damage victims. They
have been harmed by the negligence of the companigwotecting and
conserving the environment. Indeed, the mandat&@R &gal provision is the
strategy of the people as the main victims of theirenmental damages to
protect their rights through formal mechanismshsa there is no reason to not
implement Article 74.

However, it became more complicated to implemést legal provision

when the government regulations have been pasgdtidrye is no surveillance
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body specifically established to oversee the imgletation of the mandatory
CSR in Indonesia.

The unavailability of the surveillance body wagda unclear government
regulation on social and environmental responsiédithat have been passed
by the government. The regulation does not cleaytion the establishment
of a surveillance body. The situation resulted e tuncertainty of the
mandatory CSR implementation framework because swminéstries passed
the CSR policies without referring to the mandatG8R legal provision.

In fact, some related ministries also did not takg appropriate means to
conduct monitoring and evaluation on the CSR ptsjedndeed, as a
governmental body, the ministry should not be diyednvolved in the
execution of CSR projects. It is better for the istiy to participate as a
monitor and evaluator of the projects or as a gy provider for the
implementation of the mandatory CSR legal provision

Constitutional Court verdict stated that Article @des not conflict with
the constitution of the Republic of Indonesia.sltaiso not against the spirit of
the constitution of Indonesian state. Apparenthg Verdict was not able to
encourage the business enterpises in implementirgndatory CSR
programmes. At this point, political will has becem major deterrant factor in
implementing mandatory CSR legal provision.

Nevertheless, number of parties, especially then-8overnmental
Organizations (NGO) expected that the governmetalbsh a special agency
that handles issues of mandatory CSR such as @®limiaking, monitoring,

evaluation and reporting procedures. Further, geney is encouraged to have
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strong coordination with relevant institution eitheational, sub-national or
international.

In the future, if the government set up a spesiate institution to handle
CSR issues, then the institution should synerdgiggpiogrammes with other
social, environmental and economic empowermentfiatimer ministries or
state institutions. Regarding to CSR surveillancactions, some expert
persons from NGOs claimed that the agency shouldtion as policy maker,
supervisor and evaluator for the implementation @ER programmes
implemented by the companies.

While R6 as the representatives of the compana® mentioned that
mandatory CSR become pro and contra in which sdimieeon assumed that
the surveillance CSR is better handled by respedtiinistries’>® Then, some
others stated to create special institution on dheveillance activities. But
experts from academia like R8 supported the ideaestablishment a
specialized institution that handles the issue ahdatory CSR because the
agency will focus on overseeing various mandator$RC monitoring,
evaluation and reporting issues in Indon&&fa.

The functions of mandatory CSR surveillance bodyinbe able to resolve
the various issues on monitoring, evaluation, aeporting related to the
implementation of mandatory CSR. Theoretically, tlezent surveillance
functions are performed either by an internal sillarece agency within the
respective ministries or by other governmental sillance agencie¥®

Unfortunately, in practice the surveillance funoBoof relevant ministries has

68!
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Cit, Interview on 17 September 2013 in Jakarta.
Cit, Interview on on 25 September 2013 in Depok.
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not improved. In fact, each ministry executes usvsillance function on the
implementation of mandatory CSR by requestingntsrnal surveillance body
to oversee the implementation of mandatory CSRnaraghes and some others
have not done anything because they have no meabake been taken as
yet.689
If such condition is left behind and have not béamediately taken a
solution, it may cause irregularities and corruptgractices in carrying out
mandatory CSR programmes. In addition, the potemfaCSR funds in
Indonesia is very large at around 10 (ten) trillimpiahs per yed’° Further,
R25 mentioned that the huge fund is very possibled misused if it is not
completely governed by clear policies and if itspiementation was not
monitored by agencies that really focus on CSR qamoges

Therefore, the potential of such a large fund thdae the strong reason
for the government to improve the legal framewofkC&R in Indonesia by

establishing CSR policies as required and spec® Gistitution®®?

Hence, in
absence of permanent and independent special C8Ril&nce body in
Indonesia, then the functions of CSR surveillanodybhave been doing by
some of agencies as the following;inspectorate €énas an internal

surveillance mechanism. In addition, there are #&p other government

agencies that carry out the functions of extervargight named the Supreme

%% a Tofi, Head of Corporate Social Responsibility réim on Social Prosperity,
http://www.antarakl.com/index.php/kesra/2044-dasegerusahaan-di-indonesia-capai-rp10-

triliuntahun[Accessed on 14 October 2013].
910p. Cit, Interview on 29 October 2013 in Jakarta.
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Auditor Agency (BPKS®® and the Financial and Development Auditor Agency
(BPKP)5%*

Basically, the Supreme Auditor Agency (BPK) has thathority to
conduct auditory on the financial matters undemakiey the Central
Government, Local Government, other State Instingj Bank Indonesia, State
Owned Enterprises (SOEs), General Services AgeRegional Enterprises
and institutions or other entities that use statmnices as source of its
funding®®°

BPK may conduct surveillance and audit on the mement of state
finances allocated by state-owned companies toemeht CSR programmes.
Even though the fund is taken from the state-owcmdpanies annual profit
but the initial capital of state-owned companiesies from the state budget, so
that the BPK remains authorized to conduct an awtlitnanagement of CSR
funds held by state-owned comparfi&s.

According to R25, the condition shows evidence ttie supervisory
system of mandatory CSR programmes in Indonedianstds to be improved
in order to increase transparency and accountaliifinancial management
CSR®" Therefore, if the government gives tax reductiofiqy for companies
that execute a good mandatory CSR programme. Thegdvernment has to
strengthenmandatory CSR surveillance system, dongoand financial

reporting to be aligning with applicable standastifinancial managemefit®

893 Act No. 15/2006 on State Auditor Bodly.
%94 Government Regulation No. 60/2008 on Governmeterial Controlling System.
%9 Article 6 clause (1) Act No. 15/2006 on State AadBody.

9%0Op. Cit, Interview on 29 October 2013 in Jakarta.
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The recent weak surveillance systems, controlling #nancial reporting
of mandatory CSR programmes in Indonesia, bothatesowned companies
as well as national and foreign private companias imade the Directorate
General of Taxes of the Republic of Indonesia hésiin issuing policies of tax
reductions for companies that have properly execotendatory CSR
programmes. The improvement of monitoring systerosntrolling and
financial reporting of mandatory CSR programmepresrequisite for oil and
gas companies that requested for CSR funds todbedied as a component of
cost recovery.

The mandatory CSR monitoring systems and contgliamd financial
reporting reform is part of the efforts to improvke transparency and
accountability aspects in relation to the impleraéinh of the mandatory CSR
programmes in Indonesia. Afterwards, the resultshef regular monitoring
should be published to the public so that peopleldvdave access to the
information about the progress in implementingipalar CSR programmes.

BPK does not only oversee the management of fiahasipects, but also
examine the performance and conduct examinationsgecial purposes’
Thus, the extent of BPK'’s authority in supervisiaungd evaluating mandatory
CSR programmes is essential to increase its rokupervisory, monitoring,
controlling and evaluation of the use of CSR funds.

In addition to the implementation of the mandat@$R programmes in
Indonesia, which worth trillion rupiah, BPK is exgped to play a more active

role in monitoring, evaluating and supervising tise of the state budget in the

%9 Article 6 clause (3) Act No. 15/2006 on State AadBodly.
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implementation of the mandatory CSR programmes mtonesid®
Particularly, the CSR programmes are implementedtate-owned companies
which use funding from the state budget. Stricttadnover the use of the
allocated CSR funds will improve the quality of ilamentation of the
mandatory CSR programmes by the state-owned eisespt*

In performing its duties, BPK is authorized to detime the type of
documents, data and information that must be peaviand delivered by the
parties in the process of examining financial manaent’°? Further, BPK is
authorized to determine the state audit standards must be used in the
financial examination after consultation with thentral government and local
government$®® BPK is also authorized to establish a code in ootidg
inspection of financial management as well to use dervices of experts or
examiners from outside BP¥?

The scope of supervision conducted by BPK is oimytéd to financial
management carried out by the central governmeng| Igovernments, other
state agencies, bank of indonesia, state-ownedrpeisies, public service
agencies, provincial enterprises, institutions theo entities who manage state
finances or carry out their duties and functionsuling funds from the state
budget’®

Moreover, for private companies, BPK is not authedi to audit their CSR
funds because the auditory on private agenciesorsducted by public

accountants. Although the audit of the private camgs is conducted by

"O?Article 9 clause (1) paragraph d Act No. 15/20065ate Auditor Body.
%3Article 9 clause (1) paragraph e Act No. 15/2006tate Auditor Bodly.

94 Article 9 clause (1) paragraph f and g Act No.2D86 on State Auditor Bodly.
"9%0p. Cit Article 6 clause (1) Act No. 15/2006 on State AodBody.
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public accountant, it is expected that the resoft$he investigation can be
reported to BPK to be publishé?.

Meanwhile, other surveillance mechanisms are caeduty Financial and
Development Auditor AgenciBadan Pemeriksa Keuangan dan Pembangunan
(BPKP), which is an internal government’s surveila body directly
responsible to the Presidéfif.Unlike BPKP, BPK is a free and independent
financial supervisory agendy? Ministers/ head of the institutions, governors,
and mayors must control over the government’s #igts/in accordance with
each level of authority as prescribed by the retevegulations®®

In carrying out its duties as an internal governtisesurveillance body,
BPKP conducts surveillance activities in severapst auditory, review,
evaluation, monitoring and other oversight actsfi® Then, BPK cooperates
with government agencies such as the internal cbimspectorate general,
provincial inspectorates and districts/cities irgpeates.'*

BPKP is to oversee the financial accountability esich ministry/state
institution/local government so that in executing function, BPKP can
implement several activities such as overseeing dioss-sectoral, public
treasury activities set by the Minister of Finaace overseeing other activities

assigned by the presidéefit.

"%%0p. Cit.Article 6 clause (4) Act No. 15/2006 on State AadBody.

97 Government Regulation No. 60/2008 on Governmetetial Controlling System.

%8 Article 2 Act No. 15/2006 on State Auditor Bodly.

99 Article 2 clause (1) and (2) Government Regulatidn. 60/2008 on Government Internal
Controlling System.

"0 Article 48 clause (2) Government Regulation No/2608 on Government Internal Controlling
System.

"1 Article 49 clause (1) Government Regulation No/2608 on Government Internal Controlling
System.

12 Article 48 clause (2) Government Regulation No/2608 on Government Internal Controlling
System.
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When viewed from the aspect of activities that t@enimplemented by
BPKP, it is apparent that BPKP is not a purely fraed independent
supervisory agency because it is part of the gawemt structuré®® Further, in
relation to the implementation of CSR programmes tost trillions of rupiahs
held by state-owned enterprises and the local govent-Owned Enterprises,
unfortunately BPKP has never done any special amdievaluation on the
performance of the mandatory CSR.

Due to the absence of a specific surveillance madynandatory CSR in
Indonesia, further the role and functions of sulaece authorities are being
conducted by the governmental external and intermalitoring bodies. Aside
that the surveillance regulatory framework stileds to be improved in order
to minimize the occurrence of irregularities andrragption in the
implementation of CSR programmes in Indonesia. dbsence of a specific
authority on mandatory CSR financial audit for mi and external
surveillance body has shown that the mandatory €@Reillance system in
Indonesia is still at infancy.

From the exposures of some functions of the intearad external
monitoring agencies of government, it is known lingts of their functions
and duties in carrying out surveillance, monitorgngd evaluation functions,
especially on the implementation of CSR programnidgere is no specific
provision yet governing the role and function oésial surveillance that must
be carried out with respect to transparency andowdebility of the

implementation of CSR programmes in Indonesia.

"30p. Cit Agung Setiyo Wibowo, CSR and Community Developtr@ansultant, [Interview on 30
October 2013 in Jakarta].
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Therefore, R12 mentioned that it is necessary toseethe policy of
mandatory CSR in order to include a clause on thistence of a special
surveillance functions performed by any parfiésThe establishment of such
surveillance body would increase the transpareme accountability aspects
in the implementation of the mandatory CSR prograsiim Indonesiéd® In
addition, the sustainable involvement of NGOs atependent watchdogs to
carry out the factual verification against any finel audit reports, CSR
activity report, CSR compliance report and sustaiiitg report is necessary.

Furthermore, the absence of a surveillance bodynandatory CSR in
Indonesia will require more co-ordination, synchration and harmonization
of supervisory activities conducted by internal agxternal government’s
supervisory, independent monitoring and evaluabiodies as well as the one
conducted by NGOs. Even if one day a special sliemee body is set up by
the government, the role and function of an inteaemal external supervisory,
monitoring and evaluation is still needed in orteistrengthen the system of
supervising the implementation of mandatory CSRy@mmes as a whole.

Meanwhile, the scope of supervision conducted by imternal and
external government’s supervisory agencies can behapplied to the CSR
programmes implemented by the SOEs. The sourcéO& sSfunding comes
from the state’s budget, the internal and exteswervisors have the full
authority and jurisdiction to oversee the CSR friah management and
implementation of mandatory CSR programmes as dewho

Based on the description above, the researchemasisthat there is still

some unsolved problems behind the mandatory CS®ilance, monitoring

714Op.
"bid

Cit, Interview on 30 September 2013 in Jakarta.
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and evaluation system in Indonesia whereby thernateand external
government’s surveillance, monitoring and evaluatd CSR cannot monitor
and evaluate the CSR programmes that have beerernmepted by private
companies. Therefore, there is still a vacuum of ia the supervision,
monitoring and evaluation on CSR financial managegmend the

implementation of CSR programmes as a whole.

6.3 Jurisdictions and Legal Sanctions of Mandatory CSR5urveillance Body
In regarding with legal sanctions for companieat ttho not run well CSR
programmes in Indonesia, there still no clear legactions regarding disobey
to the implementation of mandatory CSR legal priovisbut there are some
sectoral constitutions which provide sanctions tbah be imposed against
firms who do not obey the law as follow:
1. Act No. 32/2009 on Environmental Protection and Maagement
There are 3 (three) types of business activitieg; business activity
with  AMDAL and UKL-UPL are required to have an eronmental
permit”*® While the business activity is not required to daean
environmental permit then the business enterprasesonly required to
make a statement regarding the environmental cam because the
business activities do not have broad impact ofrenmental damage.
The Minister, Governor, and Regent/Mayor in aceot with their
respective authorities shall reject the applicatfion an environmental

permit if it is not equipped with AMDAL and UKL-UP[*n fact,

environmental permits may be canceled if there emers, misuse of

18 Article 36 clause (1) Act No. 32/2009 on Enviromits@ Management and Protection.
7 Article 37 clause (1) Act No. 32/2009 on Enviromits Management and Protection.
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information, and legal defects in the process lih§ the application for
AMDAL. "8

Hence, if the publication does not meet the requémts listed in
accordance with AMDAL and UKL-UPL review commissiatecisions
and/or obligations agreed in the AMDAL and UKL-UBbcuments are not
applied by the company concernéd Then the cancellation can also be
done through a lawsuit in State Administrative @GSt

Government can also develop economic instrumenmtsrétect and
preserve the environment in a way which is to ermge economic
development plans that respect and preserve theiroament,
environmental financing system and the provision iméentives and
disincentives to environmental protectiGn.

Later, the Minister also demands business entegpiis conduct an
environmental audit of the high-risk business aii#is on the environment
and business enterprises which do not comply wWighgrovisions in the
environmental field??

Administrative sanctions to companies will not gertheir
responsibility criminally’?®> Thus, the sanctions received by companies
denying adhering to environmental provisions magiude a combination
of administrative and criminal sanctioff§.Then, there are several kinds of

government-imposed sanctions such as the suspergioproduction

"8 Article 37 clause (2) Act No. 32/2009 on Enviromts Management and Protection.

20 Article 38 Act No. 32/2009 on Environmental Managt and Protection.
21 Article 42 clause (2) Act No. 32/2009 on Enviromts Management and Protection.
22 Article 49 clause (1) Act No. 32/2009 on Enviromts Management and Protection.
2 Article 78 Act No. 32/2009 on Environmental Managt and Protection.

243



activities, demolition the source of pollution awctbsing the source of
contaminatior{?® Further, other administrative sanctions are tieorel of
production facilities, seizure of goods or meanspoflution sources or
other required action$®

Government-imposed sanctions can be applied orpaoies that do
not adhere to the environmental aspects withowot pyritten warning if the
environmental damage caused is serious and thregteaman life as well
as the potential to cause huge loséésf the companies sanctioned by
government coercion are late in implementing thencsans, the
government can impose additional penalties suchfireess which are
calculated according to the number of days of d&fay

Beside of administrative sanctions and criminaiglges that can be
imposed on the environment damagers, the constit@tiso provides space
for public to file a claim for compensation agaitise company that has
made the destruction of the environmé&itin addition to the right to file a
lawsuit through the courts, the community and thgany can resolve the
dispute through settlement out of coliftThe resolution outside the court
can only be done for civil cases and not crimiredes’>" In fact, the right
of lawsuit can also be given against local govemmand government
agency that are responsible for the protection amahagement of

environmental life’3?

% Article 80 clause (1) clause (1) Act No. 32/2000Environmental Management and Protection.

27 Article 80 clause (2) Act No. 32/2009 on Enviromts Management and Protection.
28 Article 81 Act No. 32/2009 on Environmental Managt and Protection.
2 Article 84 clause (1) Act No. 32/2009 on Enviromts Management and Protection.

31 Article 85 clause (2) Act No. 32/2009 on Enviromits@ Management and Protection.
732 Article 90 clause (1) Act No. 32/2009 on Enviromits Management and Protection.
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Moreover, officials who provide environmental ci@aces aresubject
to punish if they issue an environmental permitheitt equipped with
AMDAL or UKL-UPL document’® The criminal threats include the threat
of imprisonment up to 3 (three) years and a maximdime
IDR.3.000.000.000 (three billion rupiaH$f.The large amount of fines for
officials who issue permits without equipped wittMBRAL or UKL-UPL
proves that environmental crime is an extraordiraiye)

The officials who deliberately did not supervise tcompany which
later caused pollution and/or destruction of the@iremment is liable to
imprisonment for a maximum of 1 (one) year and ximam fine of IDR
500,000,000.00 (five hundred million rupial®).Therefore, with these
criminal provisions, the competent authorities e tenvironmental field
especially Ministers, Governors, and Regents/Mayitsuld absolutely
perform their duties in overseeing the activitiek the company in
accordance with their respective authorifigs.

Further, any person who gives false information roisleading
information in the process of monitoring and enémnent in the
environmental field may be liable to a maximum impnment of 1 (one)
year and a maximum fine of IDR 1,000,000,000.0Ge(bitlion rupiahs)®
The huge amount of fines to be paid by the perstw gives false
information is a sign for everyone that environnaéntrimes should

together be eradicated through the full supporthef people associated

33 Article 111 Act No. 32/2009 on Environmental Maeatent and Protection.

38 Article 112 Act No. 32/2009 on Environmental Maeatent and Protection.

738 Article113 Act No. 32/2009 on Environmental Managt and Protection.

245



with the provision of the right information to theuthorities about the
alleged destruction of the environméfit.

Beside of the implementation of payment of fingstiie government
against the owners of the companies that do noy gavernment-imposed
sanctions*’The government can also apply criminal sanctionsttiem.
Thus, beside of paying the fines, they are alsoggdthmaximum sentence
of imprisonment of 1 (one) year in prison and a imaxn fine of IDR
1,000,000,000.00 (one billion rupiaff). In conclusion, the criminal
sanctions and fines against company leaders whwtlwant to implement
the government-impossed sanctions will force mamege to comply with
the provisions in the environmental field.

Nevertheless, if the criminal law is addressedhi® business entity
the one can be punished is the person who legatlyoazes to represent
the company's interests both inside and outsidecthet/** Apart from
having to carry imprisonment, perpetrators of emwinental crimes are
also given an additional penalty which may provakterrent effects to
them such as deprivation advantage of the restikexaronmental crimes,
partial and/or complete closure of the activitiels the company, the
obligation to restore the damaged environment, @odure of business
activities company no later than 3 (three) y€ats.

According to the information above, the researalmrcludes that in

this law, there have not been criminal provisionkiclr specifically

"%0p. CitArticle 81 Act No. 32/2009 on Environmental Managmt and Protection.
"1 Article 114 Act No. 32/2009 on Environmental Maeatent and Protection.
742 Article 118 Act No. 32/2009 on Environmental Maeagent and Protection.
73 Article 119 Act No. 32/2009 on Environmental Maeagent and Protection.
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regulated the threat of punishment that can be s®goon companies
which did not implement mandatory CSR programmes the

environmental field. At least, the administrativedacriminal sanctions
related to environmental crimes will encourage toenpanies to better

carry out their responsibilities.

2. Act No. 22/2001 on Oil and Gas

This Act provides a special arrangement on thdempntation of the
oil and gas industry in Indonesia. Partially, thé and gas industries
provide huge revenues for the state both in terintaxees and profit-
sharing between the government and the oil andgaisactors. However,
the oil and gas industries have a greater poteribaldamage the
environment and biodiversity in the surroundingaad their business
locations. In fact, the objectives of oil and gasihesses in Indonesia are
to create jobs, improve the welfare and prospeoitythe people and
preserve the environment.

Therefore, it is necessary to have maximum effdram the
government in order to minimize, mitigate or congege for the people in
areas around the oil and gas industries or those suffered from the
damage caused by the practices of the oil and gsiadsses.

According to online data received from the Spe€ask Force for
Upstream Oil and Gas Business Activities of Repuldf Indonesia
(Satuan Kerja Khusus Kegiatan Usaha Hulu Minyak @Gas Bumi/SKK
MIGAS there are about 74 (seventy four) contractors th& oil and

natural gasses, 178 (one hundred and seventy-@ijlaind gas companies
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that are still doing exploration and 76 (seventy) siompanies that have
conducted production activities of oil and gasriddnesia.

Based on the online data, it was learned thakethes approximately
328 oil and gas companies operating in Indon&&iaNone of the
companies there have implemented the mandatory @8Ky in
accordance with Article 74 Act N0.40/2007 of Linrdt€ompany Liability.

The researcher concludes that there is an obstacthe form of
limited access to information provided by SKK MIGABwards the
signed agreement of co-operation contracts. Witth dimited access to
information as well as the unaccountability of KK MIGAS towards
other CSR stakeholders, it is difficult for the mbg to know the
commitment submitted by the companies that arge@léo community
development and protection of the rights of indmen people in their
operational areas.

Government is authorized to impose sanctionsnagaiil and gas
business upstream and downstream activities tbédted the license in oil
and gas. The sanctions are in the form of a writaming, suspension of
activity, freezing of the activity, or revocatiorf ticense’*> However,
before revocating a license, the government hagduide a deadline for
the relevant company to remeet the requirementiseopermit’*®

The act does not specifically set on the crimipahalties against
companies which do not implement the mandatory G#8&gramme;

however, it governs the threat of punishment for p@rson who commits

“bid

5 Article 25 clause (1) Act No. 22/2001 on Oil andsG
"8 Article 25 clause (1) Act No. 22/2001 on Oil andsG
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a crime in the field of oil and gas. Every indiMi@nducting a general
survey of oil and gas without official permissionllwbe charged of
sanctions imprisonment of 1 (one) year or a finébé&® 10,000,000,000.00
(ten billion rupiah)*’ In fact, every person who moves data and
information regarding oil and gas without any auittyowill be punished
with 1 (one) year imprisonment and a fine of IDRQD®,000,000.00 (ten
billion rupiah)’#®

Further, every person doing the processing, ti@maon, storage and
commercial activities of oil and gas without persms will be punished
with imprisonment of each 5 (five) years, four (@ars, three (3) years
and one (1) year and certain fines approximatelg &9,000,000,000.00
(fifty billion rupiah), IDR 40,000,000,000.00 (fgrtbillion rupiah), IDR
30,000,000,000.00 (thirty billion rupiah) and IDRD,800,000,000.00
(thirty billion rupiah)?*® Criminal sanctions and penalties governed by the
act are still limited to the conduct of businessivitees of oil and gas
without the official license of the government.

The criminal sanctions and fines are not spedificand obviously
given to the perpetrators on environmental damé#ugtsare caused either
by the companies as business entities or a prpatn’>° The aspects of
environmental management, community development hedlth and

safety have become major concerns of the legislabot the criminal

aspect and penalties against the perpetratorsvafoemental destruction

"7 Article 51 clause (1) Act No. 22/2001 on Oil andsG
8 Article 51 clause (2) Act No. 22/2001 on Oil andsG
49 Article 53 paragraph a, b, ¢ and d Act No. 22/26@ Oil and Gas.

249



(particularly the oil and gas companies) which hae¢ been explicitly
stipulated in the act?

The absence of criminal sanctions and fines agaiisand gas
companies that do not execute the mandatory CS&aqrones, either in
accordance with Article 74 or in the contract agreet, has resulted in the
weakness of the mandatory CSR implementation. Towerethe researcher
suggested that it is an urgent thing to strengtheract for oil and gas that
is firmly set on criminal sanctions and fines agaioil and gas companies
that do not comply with mandatory CSR legal prauisi in accordance to
the existing regulations and contract agreemenprascribed by the oll

and gas joint co-operation proposal.

. Act No. 41/1999 on Forestry

This act does not specifically regulate the mangat@SR and the
supervising function on the implementation of madoda CSR
programmes. This law regulates the implementatidn companies’
obligations in carrying out businesses in the fiefdforestry or forestry
resource utilization. These companies are obligatdonly to co-operate
with local co-operatives in utilizing forest resoes’>? but also to
undertake rehabilitation, reclamation and consemwabf forest areas that
have been exploite@>.

In addition to the obligations as mentioned abotfee company

holding forest utilization license is also subject® the obligation of

"libid

52 Article 30 Act No. 41/1999 on Forestry.
53 Article 32 Act No. 41/1999 on Forestry.
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paying business license fees, reforestation furals] performance
bonds’* Then, the company's forest license holder is reguio provide
environmental services investment fund for forest
conservatior{>°Afterwards, the company's forest products pernat the
holder is obliged to pay for a provisiérf.

Criminal provision against forest crimes setsultbe threat of prison
sentences and heavy fines against the offendetifield of forestry>’
The severity of prison sentences and high finesosagd on the offenders
in forestry shows that forest has a strategic aolke function in human life,
thus, forests perpetrators should be punished sigvéf

Obviously, the forest products found at the tiofighe perpetrators’
arrest will be seized by the state and then auetiaff, and the proceeds
from the auction will be deposited into the stagasury”® In addition to
the criminal provisions, the government can alsargh administrative
sanctions against the perpetrators of such crim#ései forestry sector, who
are required to pay a compensation in accordancehéo level of
environmental damage, the cost of rehabilitatiod asstoration of the
land, the revocation of business licenses, and ro#m@ministrative
measures in accordance to the laws and reguldfidns.

Based on a description above, the researchemasstinat there should

be an synchronization and harmonization between dabte and the

>4 Article 35 clause (1) Act No. 41/1999 on Forestry.
5 Article 35 clause (2) Act No. 41/1999 on Forestry.
% Article 35 clause (3) Act No. 41/1999 on Forestry.
5T Article 78 Act No. 41/1999 on Forestry.

9 Article 79 clause (1) Act No. 41/1999 on Forestry.
780 Article 80 clause (1) and (2) Act No. 41/1999 avdstry.
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mandatory CSR legal provision. Further, the procdssuld involve as
many CSR stakeholders in Indonesia as possiblethtffiull support from
the government and the companies. The synchroaizatould strengthen

the existense of the mandatory CSR legal provisidndonesia.

4. Act No. 4/2009 on Mineral and Coal Mining

Mineral and coal mining business activities arenagged based on
fairness, balance, benefit, nation interest-sigedticipatory, transparency,
accountability, and sustainability and environméyntsound principle<®
The environment is one of the major concerns inrttf@ementation of the
mineral and coal mining policy in Indonesia. Mirleead coal mining
operational activities can increase the risk ofiemmental damage and
conflict of land ownership between companies ardllcommunity.

As part of sectoral regulation, the act regulasesne important
aspects on the environment in the implementatioth@fmandatory CSR.
It is apparent that the central, provincial, and
district/municipalitygovernment have athorities tmonitor mining
activities. Indeed, the sectoral act in the minarad coal mining does not
explain firmly about the legal sanctions and fimélsand gas companies
who do not implement CSR programmes under the ntanda&CSR
framework.

The government is encouraged to implement a Qqigative,
transparent, accountable public consultation mdshamefore making a

decision in granting a mining concession areanBaio would imply that

"Article 2 Act No. 4/2009 on Mineral and Coal Mining
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the government has implemented a standard in aacoedto the Free and
Prior Informed Consent (FPIC) principl&® However, R24 mentioned that
based on the data carried out in the field, theeguwent has never
conducted public consultation activities before ngreg a mining
concession ared’

Administrative penalties can be made by the rrieis, governors,
regents/mayors to any companies who violate thé®aghe penalties can
be a written memoranda, a temporary shutdown tdypar the whole
exploration activities or operation and/or a revake IUP, IPR dan
IUPK.”®® However, the minister also has an authority to perarily
shutdown and/or revoke the IUP and IPR if the pronal governments do
not control and monitor the mining activities withtheir territories®®
Then, the minister will pass the administrative giges to the mining
companies who violate the ai/

In spite of imprisonment and risk of being finexffenders of the
mineral and coal mining activities can also be mgbla subsidiary
punishment by revoking the operation licence andiovalidating their
legal statuse&® In addition, the subsidiary can be the assetcfosure
used to commit the crimes in the mineral and coimg sectors, and
then profits have been obtained from criminal actst be used to pay all

related expenses inflicted by the criminal acti6isMoreover, anyone

530p. Cit, Interview on 28 October 2013 in Jakarta.
5% Article 151 clause (1) Act No. 4/2009 on MinerabaCoal Mining.
%5 Article 151 clause (2) Act No. 4/2009 on MinerabaCoal Mining.

57 Article 152 Act No. 4/2009 on Mineral and Coal Mig.
%8 Article 163 clause (2) Act No. 4/2009 on MinerabaCoal Mining.
9 Article 164 Act No. 4/2009 on Mineral and Coal Mig.
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who issues IUP, IPR or IUPK which is against the \aill be imprisoned
for 2 (two) years and fined with IDR 200.000.000(6@0 hundred million
rupiahs) at maximurfi’®

Any issue resulting from the environmental imgacaused by the
mineral and coal mining operation activities wi#l kesolved by this aéf?
Although the act does not explicitly regulate theémanistrative and
criminal sanctions for any company who does notlément a good CSR
programme, it has already made it obligatory fompanies to introduce
plans for the community development and empowerrpsrgrammes for
the people in the mineral and coal mining operaéiceas. Further, the act
also regulates the the environmental managemeptasporder to ensure
the sustainaibility of a healthy life.

The above description regarding the mineral aad enining law
reflects that the controls of the environmental eatg and of the
community development and economic empowermentranognes for the
people living around the mining operation areasehbgen perceived as
the minister's authority. Further, the minister maiso delegate his
supervisory authority to his subordinate.

Therefore, the monitoring will be under the jdretion of the General
Inspectorate. Meanwhile, ass the external supeatviee Supreme Audit
Agency has no any jurisdiction to monitor if thatsts of the companies

are private companiés? Evenmore, the BPKP has only a supervising

70 Article 164 Act No. 4/2009 on Mineral and Coal Mig.
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jurisdiction on the implementation of the commundgvelopment and
empowerment should it be requested by the President
The researcher’s opinion is due to the compleaftyhe controlling

mechanism and the separation of the monitoringtini®ns between the
General Inspectorate, BPKP and BPK. Further, théhoamity and

jurisdiction limitations of each institution urgethe government to
establish a special institution with a greater gdiction and authority
attachment to conduct the monitoring and evaluatibrthe community

development and the empowerment performed by tmenmicompanies.

Act No. 27/2007 on Investment

In spite of Act N0.40/2007 on Limited Company Li&kp regulating
the legal obligation on CSR, apparently Act No.BD2 also regulates an
obligation for Investors to implement social and viesnmental
responsibility programmés? Thus, there are actually 2 (two) regulations
in Indonesia that oblige business enterprises fwement the mandatory
CSR programmes. Further, the Act on Investmentclvhegulates a legal
obligation for companies to implement CSR programrhas previously
been issued before the Act on Limited Company liighivas enacted.

Moreover, each investor is also obliged to (a)imm@at good
principles of company management, (b) deliver ragukports to the
Indonesian Investment Coordination Board (BKPM)) fespect the

culture and tradition of the surrounding commusitiand (d) obey all

pid

" Article 15 paragraph b Act No. 27/2007 on Invesiine
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regulations stipulated in the dét. Foreign investors are also obliged to
invest in Indonesia by establishing business estitihat are binding to the
national law in Indonesi&®

Interestingly, the mandatory CSR legal provisibpudated in this law
does not only regulate the obligation to implemE€&R programmes but
also set a number of administrative penalties #ratpassed by BKPM
should the business enterprises do not perform d¢idigations.

The penalties can be in the form of a written wagna business
restriction, suspension of business and/or investmiacility and

revocation of business license and/or investmerititia’’’

The penalties
are passed by the authorized governmental institsitas regulated in the
Act.”"® Moreover, the government can also give other foshsenalties to
the coorporate§’’

Until now, R1 mentioned that BKPM has never dmifte issued yet
any guideline or handbook related to the implenténtaof the CSR
mandatory programme in Indoneéfd. Further, BKPM has never
conducted any supervision on the implementatiothefmandatory CSR
programme in Indonesia so f&f. In fact, it demonstrates how the

mandatory CSR policy cannot be implemented eveit i officially

enshrined to the formal Act.

"> Article 15 paragraph a, ¢, d and e Act No. 27/260Tnvestment.
7% Article 5 clause (2) Act No. 27/2007 on Investment

"""Article 34 caluse (1) Act No. 27/2007 on Investment

""Article 34 caluse (2) Act No. 27/2007 on Investment

"Article 34 caluse (3) Act No. 27/2007 on Investment

8 |Interview on 11 September 2013 in Jakarta.
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The Investment Act differs from the CSR mandateyal provision
stipulated in Act No. 40/2007 in Limited Companyahility whereby the
act does not manifestly regulate the sanctions sagao any business
enterprise who does not implement the mandatory @8& provision in
accordance to Article 74 of Act N0.40/2007. Furthtee Investment Act
strictly regulates the administrative penaltiest thae passed by the
authorized institution should the investors do petform their social
responsibility.

Moreover, according to Article 74, the obligatitm implement the
CSR programme is only addressed to any businesgpeise who executes
bussiness in the natural resource exploration. Mbde, Article 15 of Act
No0.27/2007 on Investment mentions that each invesoobliged to
iImplement the company’s social responsibility. Timeans that both local
and international investors, either investor in thatural resource
exploration or in the non-natural resource explomtare abliged to
implement the mandatory CSR programme.

The stipulation of CSR as a legal obligation ie thct on Limited
Company Liability is thdex specialis derogat lex generaljthe special
Act disregards the general Act). Therefore, bothksl@dan be used as the
strong legal ground for the implementation of thanaatory CSR legal
provision in Indonesia. It is clearly proven thaetCSR obligation is not
only a political or personal interest of the stamgdcommittee members of
the Limited Company Liability Bill, but also a leigabligation of the

community’s will and aspiration as stipulated ie thws.
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The relevant ministry/government institutions dldouseriously
perform their roles, functions, and responsibiiten the implementation
of the mandatory CSR legal provision in IndoneSiae purpose is for the
regulation to benefit the people particularly thees who are directly
affected by the environmental damages caused bpubksiness activities
of the companies.

The CSR issues are the cross sectoral and crosstmail/government
institution issues. Therefore, it is necessarytierimplementation to have
a good coordination, communication, and synchrdiiraamong the
relevant ministries in order to strengthen the enméntation of the
mandatory CSR policy strategy. This is necessargrder to establish a
good supervision and evaluation of the mandatorig @&®grammes. This
Is to avoid any overlapping and conflict in term$ regulatory,
implementation, supervision, and evaluation of B8R programmes
among the ministries and other governmental intgits.

The articles of the Investment Act clearly notéattany business
enterprise which invests in Indonesia isobligedrplement the company
social responsibilities and refusal of such oblma will be punished as
mentioned in the regulations. Administrativey, R&ntioned that BKPM
is the authorized institutions to pass the legatsans because BKPM is
the most relevant institution which issues the stweent licenses to any
Foreign Direct Investment (FDI) in Indonegfa.

The mandatory CSR legal provision on the Investrdent should be

upheld in Indonesia. It can be done by involving televant ministries

820p. Cit, Interview on 11 September 2013 in Jakarta.
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such as the State Ministry of Environment, the hetoan National Police,
the Ministry of Trade and the Ministry of IndustR? Regular and close
communication and coordination among the relevamnigties will
positively lead to a good legal supervision and kxwiorcement of the
Investment Act.

The absence of a permanent, credible and indepen@SR
surveillance body in Indonesia has made the juwigdi and monitoring
authority of the CSR programme still being perfodmay the internal
government’s supervisory agencies in each minisanyd external
supervisory agency. However, the internal and ezlersupervisory
agencies have their own contraints in carryingtbeir supervisory tasks.

One of the constraints is that there is no cleandate by the law for
those institutions to supervise mandatory their Q8Bgrammes or to
audit their CSR financial performance. Even if tloeyn supervise the CSR
programmes, the only things they can supervisah@grogrammes that
are funded by the state budgetary scheme.

The researcher believed that the restriction of itodng jurisdiction
have led to a loose and irregular supervision enittiplementation of the
CSR programmes by the private companies in spitea afumber of
ministries/governmental institutions being involviedthe policy drafting
of the CSR programme in Indonesia. Therefore, drtbe alternatives is
that BKPM should conduct a monitoring for both lb@nd foreign

investors as regulated in the Investment Act.

83 pid
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The Government needs to strenghten the CSR supegyrvisstitutions
in Indonesia in order to be able to monitor andlete all CSR
programmes being performed by state-owned entegyrikcal-owned
enterprises and national or foreign private comg@nirhe enhancing is
intended to improve the CSR performance of eacparate. It will also
improve the transparency and financial managemenbuatability in
practice.

Consequently, the restricted jurisdiction leadsataveak supervision
on the implementation of the mandatory CSR prograsin Indonesia.
From the beginning, since PKBL was implementedd@3, there has been
no specific audit regarding the financial managemmamd performance
conducted either by the government internal or resie supervisory
agencies. This is due to the inclarity of roles &mtttions of the internal
and external supervisors on the existing rulesragdlations.

Despite the lack of specific legal provision, thénistries are still
obliged to conduct a specific audit on the finahoi@anagement related to
the CSR programme implementation performed by stateed enterprises
and local-owned enterprises. It can also be paogsstalused by no
particular demands from the ministries/governmemtsiitutions to carry
out the audit on the financial management of theRQ&ogramme
implementation.

It even has deteriorated the implementation of G&&ramme in
Indonesia as the million worthed programmes hawemnbeen specially

audited and supervised regularly. This leads toatmusation that there
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might be a great number of frauds and corruptiamshe implementation
of the CSR programmes.

Further, the Government Regulation of the Corpor@teial and
Environmental Responsibility has also not partidylastipulated and
firmly mentioned that the supervising/monitoringakiating and reporting
mechanism should be performed by all corporatioagher state-owned
enterprise, local-owned enterprise or private camgs in implementing
the CSR programmes.

Indeed, there were some business associationsoapdrations which
refused to implement the mandatory CSR policy stheebeginning. Even
it has been clearly stated in the Verdict of then&ibution Court that
Article 74 was not against the spirit of the Indsiae Constitution. The
unwillingnes of the government to implement the daory CSR legal
provision can be seen by lack of further follow-aip the policies by the
relevant ministries related to the mandatory CSRllerovision.

It has been more than 6 (six) years since Act N@@Wy of Limited
Company Liability was amended and the implementadiothe mandatory
CSR legal provision is still “static”. Moreover,glgovernment regulation
which is expected to offer a solution for the pplimplementation seems
to be useless. It because the regulation is eXplisackward in terms of
the implementation of mandatory CSR for each miissector.

Hence, the researcher concludes that several mmsissuch as
Ministry of Environment, the Ministry of Energy amdineral Resources,

the Ministry of State-Owned Enterprises and the g of Social have
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surprisingly shown that the ministries have noetalany concrete actions
on the implementation of the mandatory CSR policy.

Public listed companies are required to submit C§borts to Stock
Exchange and Financial Institution Supervisory Bodrhis obligation is
issued by the Supervisory Board to improve thermgtion provided by
the corporations to the stockholders as well asgiee advanced
information for people who are going to make arestment decision.

Social and environment are the most prominent aspéx be
considered by the people investing their money tedain company. If
the company has a bad track record on the implaatientof social and
environmental programmes, people tend to be refucta buy the
company’s stocks because they are worried if theapamy will be
confrontated with the local community or other staéldres in which they
operate. Such a condition would disrupt the praduacactivities which
will later cause losses to the company and itseftmders®*

Nevertheless, another constraint is that the nunolberorporations
that have been registered in the stock exchangéewaer than those who
are not. If the registered companies are obligetinfdement and submit
the CSR report separately from the company’'s anre@brt, then those
companies who are not registered in the stock exgghahould also be
obliged to submit their CSR reports through mangat€SR legal
provision.

However, the provision of CSR as a legal obligatooty applies to

companies whose bussinesses are in the naturalrcesoexploitation

84 1bid
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sector. Further, the unregistered and non-natugaburce exploration
companies are not obliged to submit the CSR répditherefore, if the
implementation of the mandatory CSR legal provisidmnch is referred to
Act No0.25/2007 on Investment can be implemented!|, witlen all
companies, either natural resources-based companiest, must submit
their CSR reports annually without conditiofis.

Indonesia is a country that has earlier stipulabedCSR policy as a
legal obligation within its legal system. It wasrgght decision and
appropriate way to push the companies to be ma@pgorsible in social
and environmental aspects in which they are opegall It is factually
proven that in some parts of the western Europaretlis a tendency to
require that companies disclose their nonfinanicidrmation. This also
encourages the companies to be more socially amndroementally
responsible.

On the other hand, there is still a strong inflleen€ businessmen and
companies to intervene with the government's densi making.
Nevertheless, the government themselves has nigt dafed about the
importance of the mandatory CSR legal provisiondompanies who are
operating their businesses in the natural resoseetor.

Mining industries are at high risk of imposing elovimental damages
since they involve digging and drilling activiti@s a great scale. Those
activities are intended to search, find, and predcemmercially natural

resources such as olil, gas, gold, coal, etc., wighparticular area. If the

"Ipid

80p. Cit,Article 15 Paragraph b of Act N0.25/2007 on Invesstin
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government does not encourage the companies t@imngpit good ethical
business practice through the implementation ofdatory CSR projects,
the businesses may cause harm for the people vehtivarg around the
mining areas. One of the practical actions is lplyapg an environmental

friendly and sustainable CSR programme.

6.4 Liabilities of Mandatory CSR Surveillance Body

As mentioned, the supervisory mechanism and thB &3oervisory in
Indonesia is segmented in each sectoral ministtyenT the supervisory
institution was integrated permanently as the mdkesupervisory institution of
a certain ministry. Moreover, the authority of theternal supervisory
institution is limited to the general performancspect that is generally
performed by the government institution. There ¢s particular and strong
regulation that states that the internal superyisostitution is authorized to
conduct gquality assurance on the implementatiorthef CSR programmes
within the ministry.

Further, other supervisory institution such as BfRKP is excluded from
the ministerial structure. Indeed, the institutiiill seres as the government’s
internal supervisory body so that the status iswstder the executive structure.
The supervisory body is directly responsible to pmesident. Hence, BPK'’s
(Supreme Audit Agency) role as the external sugexy body is also
considered less optimal. The supervisory body cotsda financial audit based
on the annual financial reports of the ministriestitutions, the state-owned

enterprises and province/district/city government.
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The audit cannot be automatically carried outhim $ame year as the year
in which the budget ends. The financial audit maydblayed for a few months
after a certain budget year was over. For exantpiefinancial audit in 2013
will be completed in 2014 or early 2015, and it dasonstrated the weakness
of the supervisory body. Therefore, the reseachsuraed that the situation is
one of the strongest reasons for establishing maeent and independent CSR
supervisory body in Indonesia.

Given some weaknesses above, the researcher a&sstimé the
Government needs to improve and enhance the rélésnotions of a CSR
surveillance body and its monitoring and evaluataystem. This body can
perform the supervisory functions more effectivehd efficiently. However, it
is very urgent to have a special supervisory bamyegularly monitor and
evaluate the implementation of the mandatory CSRji@mmes in Indonesia.
The permanent and independent supervisory body avayd intricate and
bureaucratic procedures and it is able to achievenalepth, comprehensive,
transparent and accountable surveillance.

From the description above, it can be understtiwat the liability
mechanismof those internal supervisorggenciesis responsible to its
respectiveministry. While BPKPis responsible to thpresidentand BPK is
responsible to theational parliament, provincial council, distrigtjccouncils
in accordancéo its respective authority. This is particularty BPK’s liability
mechanism, when the parliament (national parliamgmovincial and
district/city council) officially receives BPK’s dbility reports in the forms of

financial audit and final narrative reports. Théme parliament in each level
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will encourage the executive body to follow-up #de recommendations in
accordance to the parliament statuttfy.
Further, the parliament will declare that the B®Iihal report is open for

public and can be accesdeglthe public’®

Hence,as theexternal monitoring
agencyBPK reports the results dfs investigationto the legislature, andhe
results requirdollow-up, it mayalso submiits final investigation repotb the
president, the governor, and the regent/mayaccordancéo their respective
authorities’*

BPK’s final investigation report is politically-enacterized report. It
makes the monitoring and evaluation less effectiV&ven Act No.15/2007 of
the State Auditor Body has never obviously stateat BPK authorizes to
conduct a financial and performance audit on th@l@émentation of mandatory
CSR programmes in Indonesia. Further, in othertedléaws and regulations
on social and environmental responsibility, theseno specific and clear
arrangement provision on the roles and functionsB&K regarding its
authority to supervise the implementation of CS&gpammes in Indonesi&

BPK is restricted by the State Financial Auditingtandard in
implementing its roles. Yet, they are unable to iaudSR funds and
programmes that have been performed by private aamap. In fact, the
numbers of foreign private companies and nationghfe companies are much
higher than the number of state-owned enterpriBased on this fact, it is

important to establish a permanent and indeper@8mR monitoring institution

8 Article 7 clause (2) Act No. 15/2006 on State AadBodly.
8 Article 7 clause (5) Act No. 15/2006 on State AadBodly.
"0 Article 8 clause (1) Act No. 15/2006 on State AadBodly.
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specified to monitor and evaluate the implementatdd CSR programmes
between sectors, companies and ministries.

The establishment of special CSR supervisory bodgds immediate
attention. It because of how large CSR potentiaddfin Indonesia and how
many CSR players eitherlocal, national or international level. Witthis
situation, it is necessary to set up a monitoripgtesm or mechanism that is
truly objective, transparent, and accountable. ifeeds, BPK as an external
monitoring body is not responsible to Presidentyé&oor, Regent or Mayor.
BPK is responsible for parliament either nationad écal level.

Nevertheless, BPK is given an authority to dineatport any alleged
criminal act such as bribery, corruption and ottr@ninal offenses to relevant
law enforcement institutions without need to wait &pproval from House of
Representatives and Provincial Council, DistridyGCouncil in accordance
with its respective authorit§’> The reporting is made within 1 (one) month
since the criminal offense is detect@he authority of BPK is part of its
roles and functions as an external inspector ¢ $iaancial managemeht:

Indeed, BPK is institutionallya free and indepamtdastitution and cannot
be interfered by any other institutiof§. The characteristic is enable it to run
its function inspecting financial management andfggmance of state’s
institutions and State-Owned Enterprises objecgtivaehd accountably. The
process will be going without any influence frone tleaders of associated

department/ministry/stateinstitution¥. The existence of permanent and

"3Article 8 clause (3) Act No. 15/2006 on State AadiBody.

9% Article 2 Act No.15/2006 on State Auditor Bodly.
7 Article 2 Act No. 15/2006 on State Auditor Bodly.
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independent supervisory institution like BPK isemty needed in the process
of CSR monitoring and evaluation mechanism in Irefia.lt may provide
more accountable monitoring and evaluation resuibé public at large.

Further, BPK is also authorize to calculate ancestmate the value of
state losses was caused by financial managemehinwiite governmental
institutions, state institutions, state-owned emisees and local-owned
enterpises. BPK is also authorize to determine lwipiarty is responsible to
pay the state lossé¥Hence, BPK will monitor the process of re-paymemd a
report the monitoring process to the parliamentezihational and sub-national
level in accordance with its respective authofifyindeed, BPK also can give
information as an expert in a court trial relatedhe state loss&°

BPK’s accountability mechanism that requires id&diver the result of the
final inspection and investigation to the parliateither national and sub-
national level in accordance with its respectiveharity®®* Indeed, the
researcher assumes that it is very political bexgasliament is a legislative
institution whose members come from political pegtiBecause of that reason,
it is necessary to establish and to develop a psntaand independent CSR
supervisory agency.

Further, still according to researcher’s opiniby,establishing permanent
and independent mandatory CSR surveillance bodsefibre, it will enable
relevant stakeholders to have a clear mechanisraupervision, monitoring
and evaluation of CSR programmes in Indonesia.t@msurveillance system

in term of independent institution, permanent pensb and permanent budget

98 Article 10 clause (1) and (2) Act No. 15/2006 dat& Auditor Body.
"9 Article 10 clause (4) Act No. 15/2006 on State AodBodly.
890 Article 11 paragraph ¢ Act No. 15/2006 on Statelitar Body.
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are absolutely necessary for the current situaifdDSR surveillance system in
Indonesia. At this point, it may increase transpayeand accountability of the
implementation of mandatory CSR programmes in liedan

Further, another government’s surveillance bodypspectorate General is
structurally integrated with each ministry, prowndistrict or city government.
Therefore, the institution is not independent antb@omous. The Minister,
Governor, Regent or Mayor has direct power to mrilce the works of
Inspectorate Genetal. In the Ministry level, it wealled as Inspectorate
General and in the Province, District and City levewas called Provincial,
District or City Inspectorate. The institution ifved to do monitoring activity
which involves auditing, reviewing, and observitng tperformance of every
governmental unit within the Ministry, Province,dbict and City level.

The supervision, controlling and monitoring tasleve been doing by the
Inspectorate General is to ensure every governmantaimplemented good
governance principlé®? Inspectorate General is directly responsible to
Minister or the leaders of state institutifi Provincial Inspectorate is directly
responsible to Govern8f* At last, District or City inspectorate are resfibtes
to Regent or Mayof”> The mechanism was developed because those
supervisory institutions are State Internal Sumemy Apparatus (APIP).
Therefore, it makes them structurally responsilde thhe Minister, State

Institutions, Governor, Regent or Mayor.

82 Article 1 paragraph 3 Government Regulation No2608 on Government Internal Controlling
g’gsxratriz.Ie 1 paragraph 5 Government Regulation Nd2608 on Government Internal Controlling
g’}‘/S:ratrignle 1 paragraph 6 Government Regulation Nd2608 on Government Internal Controlling
8Sf%lsﬁt\(ratrignle 1 paragraph 7 Government Regulation No@2608 on Government Internal Controlling
System.
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Their reports are considered bias because thgyaatr®f the governmental
structure. Further, their authorities are also tihito supervise governmental
funded projects. According to the laws, They havemandate and jurusdiction
to do supervision, controlling and monitoring foBR programmes within their
area of responsibility.

Hence, the researcher assumes that it is neceassasyablish a permanent
and independent CSR supervisory agency in Indonkesipectorate basic tasks
and functions do not specifically to supervise CgRgrammes. It was
established to supervise the state financial manageto be more transparent
and accountable based on state financial managepriroiples®®®

BPKP is also part of Government Internal MonitgriApparatus (APIP)
together with Inspectorate General, Provincial étsprate, District
Inspectorate and City Inspectordié.BPKP is directly responsible to the
President. Therefore, BPKP performs some supefvidask regarding
financial audit and performance audit within thenbdiries, State Institutions,
Provincial, District and City level. BPKP can ddet types of supervision in
accordance with the assignment of the Presitfént.

Based on its roles and functions BPKP is doingarftial audit and
performance audit in accordance with rules and latigms set up by the
Minister of Finance. Therefore, BPKP has no indeleeicy and autonomus in

defining of its supervisory object.

89% Article 2 clause (1) Government Regulation No.28@8 on Government Internal Controlling
System.
807 Article 49 clause (1) Government Regulation No/2608 on Government Internal Controlling
System.
898 Article 49 clause (2) Government Regulation No/2608 on Government Internal Controlling
System.
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Thus, the results of monitoring conducted by BPA€® not free from the
influence of the Minister of Finance. Thereforejsitnecessary to strengthen
institutional capacity and its authorities of thBHP to be more flexible, free
and independent. It will make it more powerful tapervise financial
management and to supervise the performance ofrigoestal unit in each
level. Further, the researcher concludes that ials® one of reasons the
necessity to establish a permanent and indepe@&Rtsupervisory agency.

Further, there is noalsoa specific provision sittat BPKP authorized to
supervise the implementation of CSR programmes emphted by the
Ministry, State Institutions, State-Owned Entenrpsisand Local-Owned
Enterprises. Then, BPKP’s jurisdictionis only liedt to ministries, agencies,
provincial, district andcity government level. BPKRn not reach the private
companies. The jurisdictional limitations make BPK®&uld not perform its
functions optimally in - monitoring CSR programmesndonesia.

It iIs necessarily to consider for establishingnpenent and independent
CSR surveillance agency in Indonesia. The taskefestablished agency is to
do monitoring and evaluation any CSR programmese hlbgen or being
implemented by any companies either state-ownedpeoras or private
companies.

By the existence of that special agency, theratlency would focus more
on conducting monitoring and evaluation performaoicboth state-owned and
private companies in implementing each of their @8R programmes. Then,
the special agency should be given the authorityatoy out the investigative
and adjudication tasks towards complaints submittgdhe public related to

the losses which is caused by the business aet\afi the company.
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The other weaknesses of BPKP is the agency cartrgupervision based
on supervision standards were set up by the Ministe Finance. The
supervision standards was not self-developed by BPKerefore, it makes
BPKP is not really free and independent from indéation from other parties.
The weakness leads to the importance for estabgislai permanent and
independent CSR surveillance agency.

Further, the disclosure will be a motivating factéor concerned
government, ministries or agencies to improvertheancial and management
performances. The strengthening of CSR surveillasystem in absolutely
necessary to be done in Indonesia because of thplerity of CSR issues are
still remain unsolved yet until now.

People who are living around the extractive industarea are expecting
that the mandatory CSR programmes can be implechembee transparent and
accountable. It is expected that the CSR programp@s solve social,
economic and environmental problems that is theegpdeing faced so far.
Then, sustainability factor of the mandatory CSRgpammes is the most
important thing to be considered and solved byerie CSR stakeholders.

In addition, it is also expected to bring a gregiesitive impact to the
improvement of social conditions, economic and emmental situations
around the extractive indutries’s area. Thereftre,researcher concludes that
a better monitoring and evaluation system is alteljitnecessary in order to

realize the expectations of the community.
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6.5 Conclusion

The absence of permanent and independent sungslldmody on
mandatory CSR in Indonesia is decreasing the le¥etransparency and
accountability on the implementation of mandator$RC programmes. A
special surveillance body has not yet been estadisintil now. Therefore, the
jurisdiction and liabilities of surveillance bodisa become unclear. For SOEs,
internal government’s surveillance body may conduabnitoring and
evaluation regarding the implementation of CSR paognes because the
SOEs have source of funding from the governmentgbudAfterwards,
external supervisory agency is also allowed to sipe, to monitor and to
evaluate CSR funds have been disbursed by the SOEs.

Further, it becomes difficult when the internavgmment’s surveillance
body or external surveillance body are going toesuige, to monitor or to
evaluate the implementation of CSR programmes h@en implemented by
private companies. They are not authorized bydketb conduct supervisory,
monitoring and evaluation activities towards prevabmpanies. Therefore, the
establishment of permanent, transparent and indegmenmandatory CSR
surveillance body in Indonesia is essential to ease transparency and
accountability performances of mandatory CSR pnognas have been

implemented by either SOEs or private companidsdonesia.
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7.1.

CHAPTER SEVEN
DISCUSSION

Introduction

Mandatory CSR legal provision is a cross-cuttirsgies and has been linked to
other current global issues such as the clean |lg@went mechanism,
Reducing Emissions from Deforestation and DegradatREDD) and Public
Private Partnership (PPP). Further, the mandatodyveluntary CSR should
not be debated any longer in Indonesia since ithess formally enacted by
Act N0.40/2007 of Limited Company Liability. Nevbedless, there should be
consistency from the Government as the regulatigmevider to pass the
relevant laws, regulations and policies for the lengentation of the legal

provision.

The oil and gas sector is the major sector thablkbkged by the act to
implement the mandatory CSR legal provision. Thetagecan cause more
environmental damages than other industrial sectorberefore, the
government should be encouraged to provide moegjiated laws, regulations
and policies to make the implementation of the llegeovision more

transparent, accountable, integrated and sustainabl

Finally, public access to information on the imptation of the legal
provision and a wider public’s participation or {pership between the
government, company and local community for impletimg the mandatory
CSR projects are the key strategies for the sufideissplementation of the

mandatory CSR legal provision.
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7.2. Clarity of the Mandatory Corporate Social Respnsibility Policy

Based on the researcher’'s analysis, the contehttheo government
regulation on the mandatory CSR above is incomgleteegulate a complex
mandatory CSR issues in Indonesia. Further, théeobf each article is very
general and may not resolve the stagnation in parfig the mandatory CSR
legal provision. As a result, companies which aeyeng out their mandatory
CSR programmes do not actually have a strong lbgsis as they lack the

guiding principles, legal certainties, legal liatiéls and accountability.

The situation causes legal uncertainty in the @m@ntation of mandatory
CSR programmes in Indonesia. In fact, it can alsadlto practices of
irregularities, corruptions and misappropriationtb&é company's social and
environmental funds. In addition, some of the comgs owners became
politicians when the implementation of the mandatoSR programmes is not
strictly and clearly regulated. Then, those funtlegadly can be used for
personal and group’s interests in the name of kooiacern on the economy

and the community around the company.

In particular, companies under the the Ministry 8tate-Owned
Enterprises (MSOE) can benefit from specific pelciin the form of
Ministerial Decree issued by the Minister of SOE tbe implementation of
social activitie€®® Then, the policy is used as the legal basis foES®
organizing Partnership and Community DevelopmeongRimme (PKBL). In
fact, long before the establishment of the miniataetecree in accordance with

the mandate in the Constitution of Indonesia 1%t&fe-owned enterprises

8%Minister Decree of SOEs No. Kep-236/MBU/2003 ontRenship and Environmental Development
Programme (PKBL)
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were required to provide added value and assistdocereate people’s
prosperity®’® Afterwards, the regulation of the Minister of Fima of the

Republic of Indonesia was issued, which governs dhkgations of state-
owned companies to assist in the development ogp@@dives and small and

medium enterprises in Indonesi&.

However, private foreign national companies do have a clear and
definite legal basis on the allocation, disbursetmn@md accountability of
mandatory CSR budget fund. Everything is performeldintarily and adapted
to the goodwill of their companies. This is becatisere was no specific
percentage that has been regulated by the reguld&ech company may vary
in allocating the mandatory CSR funds between onkamother. This will lead

to confusion for the beneficiaries and to legalertainty.

In accordance with the data received by the Indi@ameNGOs Forum for
Conserving the Environment (WALHI), there are abaeh national and
foreign mining and plantation companies nationwigeerating in Indonesia.
The companies have been causing incredible enveatah pollution and
forest damage. Likewise, the data from the Miningvédcacy Network
(JATAM) showed dozens of plantation and mining camps that have caused

tremendous damage to the environment and forests.

8% rticle 33 clause (1), (2) and (3) of National Ctitagion of Indonesia; “ clause (1) the economy
shall be organized as a common endeavour baséde gritciples of family system, clause (2) sectors
of production which are important for the countndaaffect the life of the people shall be under the
powers of the state and clause (3) the land, theraand the natural resources within shall be unde
the powers of the state and shall be used to #egtest benefit of the people”.

8110p. Cit Minister of Finance Decree No. 1232/KMK/.013/1989 11 November 1989 on on the

Manual of Cooperatives and Small Enterprise Devalapt through State-Owned Enterprise.
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Explicitly, national and foreign private companiggerating in Indonesia
are required to submit an annual report to the Ahrseneral Meeting of
Shareholders (RUP$)? Hence, for companies whose line of business is
associated with the mobilization of public funds$e tLimited Liability
Company has issued a promissory note that reqthesompany’s annual

report be audited by a public accountant beforagéied in the RUPS™

The absence of community involvement in the mamga€CSR projects’
implementation for a certain company will lead tdbjic’s distrust toward the
company’s accountabilif** Consequently, the data presented by the company
in its annual final report can be challenged by plsblic. The beneficiaries
should be involved in the process of budget aliocatimplementation process

and liability phase of the mandatory CSR.

Weak implementation of the transparancy principléhe mandatory CSR
fund management leads to irregularities, corruptiorark-ups, and other
irregularities in the implementation of the manaatG@SR. Principles of good
corporate governance (GCG) ruled by the Stock BExghaand Financial
Institution Supervisory Agency (BAPEPAM-LK) only ply to companies that
have gone public or listed companiés® As a result, the companies not
registered in the stock exchange have no standattieir annual financial

reports>:°

812Article 56 of Act No. 1/1995 on Limited Company bitity.

83Article 59 clause (1) of Act No. 1/1995 on Limit€bmpany Liability.
814 Article 59 clause (4) of Act No. 1/1995 on Limit€bmpany Liability.
815 Article 13 clause (93) of Act No. 1/1995 on Lindt€ompany Liability.
8%Article 59 clause (4) of Act No. 1/1995 on Limit€bmpany Liability
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One of the principles of good corporate governan€&CG) is
transparenc*’ Transparency will provide space for the partidipat of
communities, particularly for the relevant stakeleos in mandatory CSR

programme development, budget allocation, execu#ind accountability.

There are several principles for good corporateegmance (GCG) to be
respected and implemented by a company in Indon€e& principles include
transparency, accountability, independence, andligguand decency. These
principles are enshrined in the Indonesian Code Gmod Corporate

Governance which was released in 2006.

Further, the issuance of Indonesian Code of Googh@@ate Governance
in 2006 provided a great opportunity for the opeamiational and foreign
private companies to create their own foundationumarily for the
implementation of their GCG principles. That isemitwhat makes it difficult
for them to adjust their mandatory CSR programmgainst the rules/new
policies since they were used to carrying out theandatory CSR programmes

voluntarily and in their self-interpreted activiie

Act No. 1 of 1995 on Limited Company Liability do@ot provide for
sanctions in the implementation of CSR programriéss is because the law
itself does not mention it clearly and firmly inethAct. Therefore, the
monitoring of the implementation of companies’ matodly CSR programmes
is not well managed. These activities have onlynbearried out in the

goodwill of the company alone and state-owned entsas have been doing

87 Thomas S.KaihatuGood Corporate Governance dan Penerapannya di ledian[Jurnal
Manajemen dan Kewirausahaan Vol. 8, Number 1,2(06],
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the same by drafting, implementing and reportinghefr CSR programmes by
themselves. They receive less supervision, mongoericontrolling and

evaluation from the Ministry of State-Owned Company

The state (in this case the relevant governmegahcies in the areas of
business), can monitor the implementation of suadmpmanies’ CSR
programmes through several stages: first, by emguthat the aims and
objectives of the company are not contrary to #ves| order and decent}
Public order can be the main consideration by teneay overseeing the major
business entity to ensure that the business ealibgates a portion of its
profits to social activities and environments. Tgrénciple of public order is
closely related to the acceptance of the publicualibe operation of the

company.

The second stage is to evaluate the implementafitine company's CSR
programmes through through - scrutinizing the. comizamnnual report*®
After the company closes its financial year, theai8o of Directors shall
prepare annual financial statements with copiesayga by the RUPS to be
delivered to the government agency which overdeedtisiness entity. In this
way, the government agencies can check the CSRagmoges which have

been implemented by the company.

The role of government agencies that overseebubkmess entity should
be dominant in monitoring the implementation of C$Rogrammes in

Indonesia. It should happen that way because thergment has an authority

88Article 2 of Act No. 1/1995 on Limited Company Likity.
89%trticle 56 of Act No. 1/1995 on Limited Company bitity.
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to make policies concerning the implementation &RCprogrammes, which

are unambiguously stated in Act No. 1 of 1995 ohitéd Company Liability.

The implementation of mandatory CSR programme iregua good
monitoring and evaluation system to be used as faremce for the
stakeholders. It is necessary especially for gawent agencies overseeing
these activities of business entities to ensurel goml on-target performance of
the mandatory CSR programmes. The third stageeiprassence of goodwill of
the Board of Commissioners in carrying out the namiy CSR programmes

in their companies.

The Board of Commissioners is the most importasrhgonent in the
implementation of a company’s activities as it ddoges representatives of the
shareholders who will ensure that the company’sviies run well and

achieve profit as planned.

The Board of Commissioners should be aware thtteit company does
not have mandatory CSR programmes, then its opesawill be disrupted and
profit cannot be optimally achieved. Thereforepadjrelationship between the
company and the community is essential. Moreovére Board of
Commissioners can check the Board of Directorsuahneport to ensure that
the mandatory CSR programmes have been runningegyopt is expected
that the mandatory CSR programmes be implementadha the beneficiaries

can feel the positive impact from the presencéefdompany.

However, this goodwill is difficult to measure argldifferent from one
corporation to another. If by chance the commissidioard are the ones that

have a high social awareness, the implementatidheotompany's mandatory
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CSR programme can run well and on target. Otherviiee mandatory CSR

programme is not a priority for the company.

Therefore, the role of the state in regulating thgplementation of
mandatory CSR programmes is necessary to ensure ikea standard
reference for a company to carry out its mandato8R programmes. The
difference in the interpretation of mandatory CSBgpamme implementation
between one company and another thus can be avditedfourth stage is
inserting the mandatory CSR programme implemenmtat@mponents in one
of the components to be reported by a companyenFihancial Accounting

Standard§?°

A company is obliged to prepare annual finandialesnents in accordance
with Financial Accounting Standards. The accountstgndards, which are
prepared by the Ministry of Finance of the Republidndonesia, can be used
as a guide for companies in Indonesia to prepaewr tAnnual financial
statements. The implementation component of the datany CSR
programmes can be included in the Financial Acdagrbtandards so that the
reporting stage becomes mandatory although thedteimentation is voluntary

as stated in Act. N0.1/1995.

The company is also very often to publish its ahmaport in the form of
summary of the actual annual report which makesgery difficult for the
public to read the annual financial statements.é@dwer, the annual financial
report is usually published in a national mass mednose publications are

extremely limited to only the upper middle class.

820Article 58 of Act No. 40/2007 on Limited Companyability.
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7.3.

Therefore, it remains necessary to have furtree stdjustment to the role
of mass media in the process of monitoring anduatalg the implementation
of mandatory CSR programmes in Indonesia in a foiia national mandatory

CSR system framework.

The sources of CSR budget can be collected efther state-owned or
private business enterprises and the allocateddtuthn be used to be more
optimally useful for the beneficiaries by settindear and unequivocal
regulations. It will be able to provide a new sauf funding for poverty
alleviation programmes in Indonesia and for thelizafon of sustainable
development by involving the community as a majtaksholder in the

implementation of national development.

Legal sanctions for companies that do not perféinen mandatory CSR
programmes are not well organized and clearly lesib Act No. 1 of 1995 on
Limited -Company. Liability. Sanctions imposed on thempany for not
properly implementing the mandatory CSR programmaes only social
sanctions such as public demonstrations, road/bpermcation blockade, and

the destruction or burning of the company's faesit

The Stagnation of Mandatory CSR Policy in Indoesia

The new version of Limited Company Liability Actsal contains a
number of strategic and important provisions prasip unavailable in the old
version of Limited Company Liability Act. The masignificant difference of
Act No0.40/2007 on Limited Company Liability is tleistence of a specific

chapter regulating on mandatory CSR. This is a &eward taken by the

282



government and the parliament in overseeing theal goplementation of the

CSR programmes in Indonesia.

Nevertheless, pro and contra still occurs in thplementation of CSR as a
legal obligation, especially among businessmen walssociate in several
business associations such as the Indonesian Baswea Association
(APINDO), the Indonesian Young Entrepreneurs Assam (HIPMI), the
Indonesian Chamber of Commerce and Industry (KADANY the Indonesian

Business Women Association (IWAPI).

They rejected the enactment of CSR as a legagatidin because it will
add to the tax burden, reduce competitivenessgehitiek investment climate in
the country, and lower exports and rising unempleytmHowever, the lawsuit
filed by KADIN and several other business assooreiwere rejected by the
Constitutional Court because the court assumedthieatandatory CSR legal
provision is a way to encourage companies to ppéie in the economic

development of the socief§

Thus, Article 74 on the mandatory CSR legal priovigemains in effect
as usual and the debate on voluntary and mand@®R/issue has ended with
the constitutional court decree on Article 74 or tmandatory CSR legal

provision.

The pro and contra between mandatory and volun@8R should no

longer exist since the Constitutional Court hasspdsts verdict that rejected

821 Constitutional Court Verdict Number 53/PUU-VI/20@$ Judicial Review of Article 74 on
Corporate Social Responsibility [Jakarta, Contitnél Court Publishing, 2008], 99.
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the application of a judicial review of some busimeassociations on the

mandatory CSR legal provision.

The enactment of the legal provision as a legdigation is one of the
nonjudicial causes of the length of time in theu#@wke of government
regulations concerning the CSR. For a period of@pmately five (5) years,
the Indonesian companies have de facto impleme@8& programmes
voluntarily although CSR has beafe jure a legal obligation since the

publication of Act N0.40/2007 on Limited Companyahility.

Even though there are some groups who opposentpkementation of
CSR as a legal obligation, there are other gromgisimdividuals who support
it. In fact, the Danish government has issued a@iaptaw on CSR as a legal
obligation. Hence, the issue of CSR as a legalgabbn is not just a wishful
thinking but an answer to the future challengeemfironmental protection,
economic empowerment, poverty . alleviation - and docielfare of the

community.

As a matter of fact, another reason CSR serves lagal obligation in
Indonesia is that a number of multinational comearoperating in Indonesia
have been shirking their environmental responsjdift With so many
companies neglecting their duties, damage to tv@@ment has caused the
destruction of the ecology and produced an impagteople’s livelihood. One
apparent example is the case of waste pollutio®®byNewmount Minahasa

Raya (NMR) in Buyat Bay, district of South MinahaBbrth Sulawesi and the

82akil Mochtar, Peraturan Saja Tidak Cuky@ww.cifor.cgiar.org, [Jakarta, CIFOR Publishing
No.2, April, 2010], 8.
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case of PT Lapindo Brantas mudflow in Porong, Sigodalhese cases have

prompted the government to make CSR as a legajaifiin %

In fact, a number of companies, among of whicRPéstamina Company
have also accepted the application of CSR as al legigation. These
companies hoped that CSR fund they have to allosdtenot exceed 5% of
the total of the company’s net profit. Further, tMenistry of Environment of
the Republic of Indonesia has been consideringzumg CSR as a way to
overcome the negative effects of environmental adafion. It was stated by
the deputy assistant of community and organizasioale improvement of the
Ministry of Environment during a national CSR forsinon environmental

issue.

Thus the importance of the mandatory CSR role esuaterweight to the
relationship between companies and society requingghly detailed,
systematic , focused and integrated regulations wivariety of elements and
interests in the use of the CSR fund itself. Regmaoverlap between the
ministries/agencies and ministries/institutionghat national level has deflected
the CSR issue from its focus on substance andreystform to a long debate

concerning whether CSR should be voluntary or mimga

The confusion is coupled with the initiatives afveral autonomous
regions/municipalities at district and province dewvhich have published
regulations on CSRAccordingly,there are other local governments which are
currently drafting regional regulations on the ngaraent of mandatory CSR

funds. The East Java province, as a matter of facthe only province in

823bid.
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Indonesia that has issued a Provincial Regulation GSR before the

government passed Government Regulation No.47/28012SR.

The Ministry of Environment of the Republic of mtksia has issued
guidelines for its implementation in environmentald as a reference for
companies in Indonesia to implement their compareesironmental CSR
programmes. The implementation of the mandatory @8jrammes is so
closely related to the aspect of community develepinthat the government
needs to issue guidelines for the implementatiormahdatory CSR in the
environmental field as an attempt to steer the @mpn remaining compliant

with the laws and regulations in the environmefitdd.

There are several laws directly related to thelémentation of mandatory
CSR programmes in the environmental fi&tthe mandatory CSR legal
provision is set up clearly and firmly in Act No/2007 on Limited Company
Liability, but the laws do not determine the spiecgfanctions/punishment for
companies that do not implement the mandatory Gl Iprovision. This is
despite the act clearly stating that “companiescivtdo not put into practice
their obligation shall be liable to sanctions ic@wance with the provisions of

legislative regulations®°

That means the legal sanctions for companiesdihatot comply with the
Article shall be based on the sectoral Act govegriggal sanctions either in
Environmental Act, Mineral and Coal Mining Act, Estry Act and other

related laws. Nevertheless, the law also stipuldtesadministrative remedies

824 Act No. 32/2009 on Environmental Management andté@tion, Act No. 18/2008 on Waste
Management, Government Regulation N0.82/2001 oneWRbllution Control and Government
Regulation No. 41/1999 on Air Pollution Control.

825 Article 74 clause (3) of Act N0.40/2007 on Limit€dmpany Liability.
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that can also be pursued by interested partiesaseputors if the company

violates the public interest or violates the prérgilaws and regulation§®

As a matter of fact, in the government regulatiogsverning the
mandatory CSR, the threat of criminal or administea sanctions for
companies that do not properly implement manda@®R programmes was
not explicitly and clearly statéd’On the contrary, what happens is that the
repetition of the contents of Article 74 (3) on i8¢ 7 of the government
regulation on the CSR of Limited Company Liabiff§. That proved that there

was a fierce debate in the process of draftingegalations.

According to the information has been provided vahothe researher
assumes that a government regulation should becoubeahat clarify ones
that have not been regulated in details in the Atterefore, the initially
ambiguous and unexecutable rule can otherwise h@emented with the
publication of the government regulation withoul alifferent interpretations
of mandatory CSR among the stakeholders in Indandsevertheless, the
existence of Article 74 on mandatory CSR and Gawermt Regulation No. 47
of 2012 on CSR of Limited Company Liability alreafitg the absence of CSR

executing regulation in Indonesia.

826 Article 146 clause (1) paragraph a and b of Act 82007 on Limited Company Liability.

870p. Cit, Government Regulation Number 47/2012 on Corporateia® and Environment
Responsibility

828 Article 7 of Government Regulation No. 47/2012@uwrporate Social Responsibility.
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7.4. Partnership and Environmental Development Progamme (PKBL)

Partnership and Environmental Development ProgranfRregramme
Kemitraan dan Bina LingkungdPKBL ) is a programme that was set up as
part of the state policy to pass a responsive pdéticthe development of social
and economic conditions in the macro and micro l&vié has been a long
before the revision of ActN0.40/2007 on Limited Guany Liability.

Further, Ministry of State-Owned Enterprises (MSOBas been
implementing what so-called CSR related programnmesndonesia since
1989. Afterwards, the Ministry of Finance has alssued a Minister of
Finance Decree concerning the guidelines for tiveldpment of economically
weak entrepreneur and cooperative through statedwnterprises.

The programme was then known as Partnership andrdanvental
Development Programme (PKBL), which after the impdatation of Act No.
40/2007 on Limited Company Liability was transfochiato CSR programme.
It indicates that the name and the term has chahgethe substance was still
based on the CSR-related programmes.

Types of CSR projects may highly vary, it is causé the difficulty in
finding a standard and measurement for assessiethetha CSR programme
has been implemented properly or not by a partiacdanpany. In addition to
the lack of technical rules governing the minimurtangards on the
implementation of CSR programmes to be performedthsy companies.
Hence, it encourages many companies implement G8gmmes in various
types of activities. Further, they also implemérither alone or by appointing

a third party.
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The expected mandatory CSR types of implementati®nthree-
partnership-based involving companies, communitied non-governmental
organizations. However, this form is rarely foundi@s a matter of fact, in the
era when local government are already sniffing dbmpanies’ obligation to
provide the CSR budget.

Hence, some local government quickly creates leguilations which aim
to direct the companies to submit the CSR fundhé&irtbudget account. Then,
they will take over the function of distributingettiunds to the beneficiaries in
the form of CSR projects to the community.

Standards of morality alone are still not enouglsé¢ose as an instrument
for implementing the CSR programmes because myprabnstitutes social
norms whose equivalence is difficult to seek, anésdnot have a standard
measurable both quantitatively and qualitativellge Tnternational community
has produced a standard a guideline for the impitaien of the CSR
programme.

The guideline could be adopted by countries in rege including
Indonesia and then applied through their laws aegulations. Even the
Indonesian government has undergone a revolutiondrgnge in the
implementation of the CSR programmes by regulathgm as a legal
obligation and not just activities carried out lmhsen the company’s good
intentions alone.

Article 74 on mandatory CSR receives both rejectamal support from
various parties, especially from the entreprenadrlausiness associations such
as the Chamber of Commerce and Industiganjar Dagang dan

IndustriKADIN), the Indonesian Business Women Associafidatan Wanita
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Pengusaha Indonedi&/API), Indonesian Young Entrepreneurs Association
(Himpunan Pengusaha Muda IndonésilPMI) and the Indonesian Employers
Association Asosiasi Pengusaha Indone&&INDO).

The refusal on the enforcement of Article 74 is ifemted in a
constitutional appeal of the content of Article &4the Constitutional Court
(MK). Ultimately, after going through the tortuouproceedings, the
Constitutional Court decided that the contents dificke 74 the CSR is not
contrary to the Constitution of the Republic of dnésia.

Mandatory CSR programmes should be implementeapgptionally,
according to the standards of appropriatenessibiégsand reasonability. A
company also can not provide the mandatory CSR ranogies beyond
extraordinary and reasonable forms, like hot migha# road construction,
bridge construction worth billions of rupiahs, amither forms of programmes
that will deteriorate its financial state.

Society should also be aware of the companyf@ra of profit-oriented
business entity. They are not merely a socialtutstn that becomes an arm of
the government in implementing development prograsyimit should be
actually the obligation of the government as aieaof mandate of the people
who elected them through general elections.

The government also should not position the congsaascash cowshat
serve as a backup source of fund for the developwofethe state and society.
If that is the case then the company's competiégsrwill be weakened, the
investment climate becomes lethargic, and many emmeg will go bankrupt

due to excessive exploitation by the government soalety. Aneel Karnani
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stated that the concept of CSR is contradictoryir@levant to the profit-

oriented spirit of enterprises.

The CSR programmes initiated by large firms asemetimes used for
greenwashindpy those who have been doing business activitigsvo respect
to social and environmental aspects such as mimaialng companies,
petroleum extraction, coal mining, timber compani@sd so on. They keep
running the CSR programmes based on the prevddwg but, on the other
hand, violations and denial of social aspects,iqdarly to the environment,

are still being practiced systematically.

The principles of the mandatory CSR programme lemgntation are
embodied in the form of real field programmes sashcheap credit loan
scheme for cooperatives and small and medium ergegpand regular and
well-planned reforestation. Further, education stasce, and others, all of
which must be implemented to meet several basiciplies contained in the
ISO 26000 on Social Responsibility, among others accountability,
transparency, ethical behavior, respect for stakieihanterests, adherence to
the law, respect for international norms of behgvand respect for human

rights.

The mandatory CSR programmes will continue tk gbeir standardized
format along with the strengthening needs and di#gperies among local
communities, government, NGOs and entrepreneurss Whll positively
impact the community development process that abmsachieve the

millennium development goals.
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State Owned Enterprises should use the CSR asaasto encourage and
to stimulate economic growth. It especially in fledd of creative economy for
obtaining financial aid that functions as revolvifugnd for training, marketing
and financial reporting for business groups aidggublic’'sCSR fund. These
planned and systematic efforts are expected toriboke positively to the

growth of the national economy.

Types of support and assistance provided by Stateed Enterprises’
fund the Partnership and Community Development iarogne must truly meet
the beneficiaries needs of the main CSR programimédsact, mandatory CSR
programmes implemented by astate-owned company etiters must have
different specification and pressing points in orde avoid overlapping
assistances. There should also be intensive cadioinand communication
with the local district/city so that the state-owlrmmpany's CSR activities can
be synergized with short, medium and long term g@reent plans in the
district/town.

The implementation of PKBL programme in state-ovneompanies
constitutes the implementation of the policy of tMeister of SOE on the
PKBL programmé?® In the decree it is clearly stated that the maial gof
CSR funding for the partnership programme is toromp the ability of small
and medium enterprises and cooperatives to compatie state-owned

companies by utilizing CSR fund¥ On the other hand, the community

829%State Owned Enterprise Minister Decree Number KB&#2BU/2003 on Partnership Programme
of State Owned Company and Small Enterprise andr&mwent Protection Programme.
#%bid
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development programme is an assistance to thelsmmditions surrounding
the operational area of state-owned compdfifes.

There are two (2) mainstreams State Owned Enserpri CSR
programmes, namely partnership programme and camtyndevelopment
programme. Both are an integral part of State OwBsderprise’s CSR
programme. However, small businesses that cancymate in the partnership
development programme with state-owned companiesoaes with a net
worth at least IDR 200,000,000.00 (two hundreddionilrupiahs) excluding
land,building and with maximum annual sales of 1DR00,000,000.00 (one
billion rupiahs)®*?

This has caused many small businesses unabledbthese requirements.
Meanwhile, according to the criteria in the Actsmnall business has a net
worth at most IDR 50,000,000.00 (fifty million r@gtis) excluding land and
building, or has annual sales worth more than Rp@iD,000.00 (five hundred
million rupiahs)®***Moreover, the fund is distributed in the partneoshi
programme is a revolving fund and is not in thenfaf an aid but a loan to be
reimbursed to the state-owned company by way adlingsents.

This means the state-owned company has functiased non-bank
financial institution that delivers loan to smalludiness groups and
cooperatives; a function that actually is perforrbgdhe banks. As a matter of

fact, loan distribution to small and medium entexgs is actually conducted by

8lArticle 1 point 4 of the State Owned Enterprise idlier Decree Number KEP-236/MBU/2003 on
Partnership Programme of State Owned Company arall &mterprise and Environment Protection
Programme.

832Article 3 paragraph a and b of the State Owned rfrige Minister Decree Number KEP-
236/MBU/2003 on Partnership Programme of State @whaterprise and Small Enterprise and
Environment Protection Programme.

83Article 6 clause (2) of Law No. 20/2008 on Micran&ll and Medium Enterprise.
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commercial or joint venture banks, while technieasistance to them is
organized by Bank Indonesi¥:

On the other hand, the core of CSR programme is@o@ empowerment
around the company’s operational areas in the fofrassistance, not in the
form of loan. The grant is allocated by settingdassome amount of a
company's profit which is calculated as the costhef company. Therefore,
based on the mandatory CSR legal provisions, PKBaggramme is not
classified in the category of CSR activities.

Partnership programme funding source is obtaimech fa state-owned
enterprise’s profit after tax deduction of 1% to 8%ts nett profit>° This way
the CSR fund managed by each state-owned entergilisgrow in line with
the payment process with low-interest loan distediby each enterprise.

Partnership programme funds can be channelederfaim of loan for
working capital or the purchase of assets aimingntoease production and
sales™® They can later be used for special loan in thenfaf short term
financing in fulfilling the orders of State OwnedntErprise business
partne®’They can also be used in the form of grants whosa &mount

should not exceed 20% of the total partnership fdisdributed during the

84 ndonesian Bank Regulation Number 14/22/PBI/2012mlit giving or financing by general bank
and technical assistance in term of micro, smali, medium enterprise development.

835 Article 8 clause (1) and (2) of the State Ownedefgrise Minister Decree Number KEP-
236/MBU/2003 on Partnership Programme of State @wBaterprise and Small Enterprise and
Environment Protection Programme.

83rticle 10 clause (1) paragraph a of of the Staten€d Enterprise Minister Decree Number KEP-
236/MBU/2003 on Partnership Programme of State @whaterprise and Small Enterprise and
Environment Protection Programme.

87Article 10 clause (1) paragraph b of of the Staten€d Enterprise Minister Decree Number KEP-
236/MBU/2003 on Partnership Programme of State @whaterprise and Small Enterprise and
Environment Protection Programme.
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current yeaf*® Assistances in the form of grants may be utilibydsmall
businesses to increase their productivities by gotimdlg marketing training,
apprenticeship, promotion, special education, asdarcl{>°

Community development programme fund can be usdtelp victims of
natural disasters, improve health and religious ilifiés, develop
infrastructures, public facilities, education andt@ining®*° However, there is
no detailed description on the criteria of eackhefassistance provided to each
of these groups. There is even no provision reggrdhe mechanism of
coordination and cooperation between these a@svidind the short, medium
and long term development plans of the distrigt/eithere the state-owned
company operate§’

Loan mechanism for partnership programme is cdaieduby a relevant
small business’ applying for the loan to a cert@tate Owned Enterprise by
attaching some required data or documents suchusmdss unit identity,
business owner identity, business field informatitwsiness license from
government agencies, business development anglenst?

Afterwards, the application will be selected hg SOE after coordinating
with the State Owned Enterprise’s coordindfr.In the activities, the

Partnership and Community Development aid/loan idexrg are referred to as

8BArticle 10 clause (1) paragraph c of the State QivRaterprise Minister Decree Number KEP-
236/MBU/2003 on Partnership Programme of State @whaterprise and Small Enterprise and
Environment Protection Programme.

840Article 10 clause (3) of the State Owned Enterphiirister Decree Number KEP-236/MBU/2003
on Partnership Programme of State Owned Enterpais® Small Enterprise and Environment
Protection Programme.

82Article 11 point a of the State Owned Enterprisanistier Decree Number KEP-236/MBU/2003 on
Partnership Programme of State Owned EnterpriseéSamall Enterprise and Environment Protection
Programme.
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a State Owned Enterprise supervisor and assistaanebeneficiaries as
supervised partner.

The PKBL programme report is performed by eachteSt@wned
Enterprise supervisor to the Minister as the pefserharge with a copy to
each Commissioner of the supervising State Owneerise®**The PKBL
programme report is conducted regularly and segigrdtom the company's
annual report**The PKBL reports consist of quarterly and annupbres®+®

Quarterly report is authorized by the Ministerlater than (30) days after
the end of the quartét’ As for the annual report audited by an auditois ib
be approved by the Minister no later than 6 (sixnths since the end of the
budget yeaf?® With the approval of the audited annual reporg director’s
and commissioner’s responsibility for the managenaenl supervision of the
PKBL programmes is end&d’

The Minister of SOE has also issued technical ajuté related to the
PKBL programme implementation in the vicinity oetiministry of SOE*%n

the technical manual was stated that each supegv8DE is required to form

84Article 19 clause (1) of the State Owned Enterphiirister Decree Number KEP-236/MBU/2003
on Partnership Programme of State Owned Enterpaisg Small Enterprise and Environment
Protection Programme.

8°Article 19 clause (3)of the State Owned Enterphiirister Decree Number KEP-236/MBU/2003
on Partnership Programme of State Owned Enterpais® Small Enterprise and Environment
Protection Programme.

84%Article 19 clause (2) of the State Owned Enterpkiirister Decree Number KEP-236/MBU/2003
on Partnership Programme of State Owned Enterpaisg Small Enterprise and Environment
Protection Programme

87Article 20 clause (1) paragraph aof the State OwBaterprise Minister Decree Number KEP-
236/MBU/2003 on Partnership Programme of State @whaterprise and Small Enterprise and
Environment Protection Programme.

8BArticle 20 clause (1) paragraph b of the State QivBaterprise Minister Decree Number KEP-
236/MBU/2003 on Partnership Programme of State @wBaterprise and Small Enterprise and
Environment Protection Programme.

89rticle 20 clause (3) of the State Owned Enterpkirister Decree Number KEP-236/MBU/2003
on Partnership Programme of State Owned Enterpais® Small Enterprise and Environment
Protection Programme.

80Circulating Decree of State Owned Enterprise Migistumber SE-433/MBU/2003 on Technical
Guidance on the Implementation of BUMN PartnersRippgramme with Small Enterpise and
Environment Protection Programme.
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a PKBL unit. This unit specifically functions to ach, to administer and to
finance the PKBL project within a specific SOE. Tiplementation directive
is a further elaboration of the State-ministeriatiete on the Partnership and
Community Development Programme.

The lack of third-party participation especiallyomNGovernmental
Organizations (NGO) in the process of planning, daid allocation,
implementation, monitoring and evaluation of thegramme. It has prevented
the maximum and consistency in the implementatiébnthe principle of
transparency as stated in the principles of goaparate governance of the
PKBL programmes by state-owned companies. In thet,Ministry of SOEs
has issued a policy regarding the practice of googborate governance in
SOES™!

In the policy, it is stated that the SOEs are nexlito apply the principles
of good corporate governance consistently or mdiemt an operational
basis®™? This suggests a strong commitment of the MinisierSOEs in
conducting transparent, accountable, responsibhelependent, and fair
corporate governance as prescribed in the prirgige good corporate
governance.

The role of NGOs is necessary for ensuring thatsgl transparency and
accountability in the distribution of fund for paership and community
development programme by state owned enterpriseselore, the programme
is on target and can reach main beneficiaries waahbsolutely entitled to the

capital loan scheme. With the involvement of a widiege of stakeholders in

81 State Owned Enterprise Minister Decree Number KEPAM-MBU/2002 on the Implementation
of Good Corporate Governance Practices to BUMN.

82 Article 2 clause (1) of State Owned Enterprise ister Decree Number KEP-117/M-MBU/2002
on the Implementation of Good Corporate Governdtreetices to BUMN.
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the management of fund, it is expected that thardegtion of the PKBL fund
will improve from year to year.

In 2007, the Ministry of State Enterprises renewtd policy in the
implementation of the PKBL programme by issuingiaisterial regulatiorf>>
One of considerations is that the previous polioyGSR was still not enough
to serve as the operational basis for the improvemiepartnership programme
between SOEs and small businesses and communigjogevent programmes.

In relation to the implementation of the PKBL pragmes that are
considered as part of their CSR activities by ttatesowned companies, the
Minister of SOE further has issued a new policyarding the implementation
of mandatory CSR legal provision as prescribed oticlé 74 of the Limited
Liability Act No.40/2007 on the CSR. As a result, the Ministry of State
Owned Enterprises there are two (2) applicable @8&grammes, which are
the PKBL and CSR.

Therefore, a legal certainty and clearer settorgtlie mechanism of CSR
programme implementation in Indonesia, as a formooporate awareness on
social, environmental and economic communities raaihe operational areas
of a company, is needed.

According to the information was provided aboves tesearcher assumes
that the publication of the policy of the Ministr State Owned Enterprises on
the application of Article 74 on the CSR is a gaighal and a positive step
toward the implementation of CSR programme as allepligation. The

Ministry of Enterprises already provides a goodregke for a change in the

853 State Owned Enterprise Ministry Regulation NumB&R-05/MBU/2007 on BUMN Partnership
Programme with Small Enterprise and Environmentd@tmon Programme.

298



7.5

state policy in the implementation of CSR prograranie Indonesia from

voluntary service to mandatory.

Overview of CSR Manual on Environment in Indonsia

In fact, there are several dimensions in term afewstanding CSR itself,
one of which is its environmental dimensf5fin the environmental dimension
of CSR, some phrases intended to protect and ccézdaer environment and
to consider environmental factors in business djmers, are found> As a
matter of fact, based on Article 74 on the CSRommgany engaged in the
business of natural resource management is reqtor@aplement CSR as a
legal obligation. The main reason behind the estaflent of CSR as a legal

obligation is environmental reason.

Thus, the importance of environment as a reasahe establishment of
CSR as a legal obligation in Indonesia has madenesia the first country in
the world to require CSR from its companies becafsthe strong desire to
preserve the environment. This monumental stepldhlo@ appreciated and
implemented in such earnest intentions that thelgdbof state legislators can

be implemented appropriately.

State has legal obligation based on the conistitak mandate to ensure the

sustainability of life of its citizens so that thiate should take a significant role

84 Shafiqur RahmarEvaluation of Definitions: Ten Dimensions of Coraier Social Responsibility
[World Review of Business Research Vol. 1 No. 1yéfhe2011], 168.

%°Alexander Dahlsrud, How Corporate Social Respolisibis Defined: an Analysis of 37
Definitions, [Wiley Interscience, 2006], 4.
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in the process of environmental protectfioh.Much of the environmental
damage is caused by extractive industries operdtieg business in natural-
resource-related field. Therefore, the state sdeksreate good and clean
environmental condition and to minimize environnardamage by applying

Article 74 of the CSE®’

In fact, obtaining a clean and good environmentie in is one of the
human rights protected by the Indonesian consiindi® The policy
encourages the business community to participateemational development,
along with other state components, and to achiesléave for all the people of

Indonesia.

As one of the measures in the implementation ®R@rogrammes in the
environmental field, the Ministry of Environment tife Republic of Indonesia
has issued guidelines on the implementation of GSRkhe environmental
field.®%n the guidelines it is stated that there are s8V@BR programmes in
the environmental field, namely; cleaner producti@mvironment-friendly
office (eco office), conservation of energy and unalt resources, waste
management, renewable energy, adaptation to chamgles environment and

environmental education.

The absence of NGOs and main beneficiaries reptaves in the

process of drafting the CSR guidelines for the mmment has led to a lack of

8Article 28H clause (1) of the Indonesian Constiintl 945, it says that “Every person shall have the
right to live in physical and spiritual prosperityy have a home and to enjoy a good and healthy
8e5r71vironment, and shall have the right to obtain icaedare”.

Ibid
88 Article 28I clause (4) of the Indonesian Constitnt 1945, it says that “the protection,
advancement, upholding and fulfilment of the huméghts are the responsibility of the state,
especially the government”.
89 Minister of Environment Affairs Republic of Indosia, Manual on CSR Environmental
Programme in IndonesjgJakarta, Ministry of Environmental Affairs Repigtof Indonesia, 2011).
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information and field input as well as communitgspirations regarding the
implementation of environment-basedCSR programrAetually, the people
in the operational location of mining companies aadje estates feel such

direct impact of environmental pollution causediy companies.

Indeed, their voices should be heard in the m®oé formulating policies
that will affect their interest&® There are several advantages in the process of
regulation formulation that involves a wider commntynFor instance, it will
give them an opportunity to express their aspiratiand vision, people better
understand what they really need, and it will pdevan assurance on each side
on the substances to be regulated in the poli®retly reducing the risk of

rejection and failure in the implementation ph&e.

The introduction section of the environment-bas&&R guidelines still
uses the phrase "to arouse concern and commitmferiheo company to
voluntarily implement CSR activities in the envimental field”. On the other
hand, it ignored the existense of Article 74 of (b8Rthat has asserted the
implementation of the CSR programme is a legalgaltlon for companies
engaged in the field of or related to natural reses. This is reinforced by the

publicatiom of the Constitutional Court's verdict @ lawsuit over article 74 of

8%Article 20 clause (2) and (4) of Act No.25/2009Rublic Service. Article 2 “in relation to draft and
to stipulate service standard as mentioned on eldly the administrator is required to involve
community and other relevant parties”. Article 4o0f@munity involvement and other relevant parties
as mentioned on clause 2 above, shall be donenwiitn-discriminatory principle, direct connection
with kind of service, competent and prioritizingnsensus and pay attention to diversity.

8IMark CoekelberghRegulation or Responsibility?, Autonamy, Moral @htions and Engineering
[SAGE Publications Inc, Technology and Human VaMest 31, No.3, 2006], 237.
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the CSR filed by a number of representatives of leygps’ associations and

several compani€$?

On the other hand, the CSR guidelines mentioh @8R is a mandatory
programme and in its implementation companies haveomply with all the
provisions of the prevailing legislation. It covdreespecially the sectoral
legislation governing the environment, investmédatestry, mineral and coal

mining.

The presence of a company should be beneficighdople and it should
operate within the framework of the legislationesibnd economic framework
stipulated by the government of a certain coufftfyn fact, a CSR will deliver
real change if the principles and practice aregir@ied in the company's daily

activities and its development is monitored redul&t*

Both communities and their country have sucheddiht characters and
cultures from one another that the aspirations amg@ectation of the
community on the implementation of CSR also vargoading to the level of
their interest®® It is, therefore, necessary to have a differepragch between
one society and anoth®’ Indonesia has implemented CSR as a legal
obligation because the policy is deemed most deitdb the wishes,
expectations and demands of the prevailing legatiaf economic and

political situation of Indonesia.

83 ouise Gardiner, Catherine Rubbens and Elena Bliifig* Big Business Big Responsibilities,”
[Journal of Corporate Governance Vol.3 No.3, 2063],

8°David Birch and Jeremy Moon,Cbrporate Social Responsibility in Asia[The Journal of
Corporate Citizenship Vol.13, 2003], 20.
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Nevertheless, the implementation of CSR in Indaneshould be more
systematic, integrated,well-planned and sustainaplgublishing more straight
forward policy. Instead, CSR management in Indanasdiw seems very
sectoral and the ministries do not seem well-irtEgt>®’ A specialized
agency, therefore, is still required to manage ithglementation of CSR in
Indonesia in order for it to be better-managed tesyatic, integrated and

sustainable as expected in the technical guidah€SB environmental field.

CSR is a very difficult aspect to describe inaglstbecause it will intersect
other aspects such as business ethics, businessnabdity, and corporate
citizenship. It is necessary, therefore, to have farrangement in providing
legal certainty for the companies to carry out naoy CSR programmes in
Indonesia. Hence, the government's role is veryomaot and vital in outlining

and regulating them.

The government can issue a policy that providasty for aspects of each
activity of these business terms. Indonesia agtualb taken a step forward in
its effort to provide legal assurance for the impdmtation of CSR by

implementing CSR policy as a legal obligation.

Based on Article 74 of the CSR, CSR is such aegmal programme of
environment, economic community development anéascohesion. Some of
the processes comprises of planning, implementatioonitoring and
evaluation. It should also be constituted an iasgple unit and held by a
particular institution authorized for it. Otherwjsg persisting sectoral ego of

each ministry/agency will occur, prompting themigssue some CSR policies

87 pid
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with their authority in the absence of coordinatemd good communication

with other ministries/agencies/other groups.

In many developing countries like Indonesia, C®Rnagement is still
weak due to the insignificant role of governmengrages, NGOs, standards of
implementation, systems of appeal and CSR impleatient complaint

system’°®

Therefore, the government should strengthen tleeabeach party
especially NGOs and other CSR managing and impléngeagencies so that

its implementation can get better, systematic,argfainable.

In addition to the publication of technical guides and instructions for
the implementation of environment-basedCSR, othexasures taken to
implement better mandatory CSR programme in Indanage by publishing
good corporate governance (GCG) principles andréfiease of companies’
annual report. These steps are still voluntary dompanies so a standard
mechanism needs to be figured out in guarding #teebimplementation of

mandatory CSR programme in Indonesia.

Mandatory CSR policies need to be consistentlyl atcountably
conducted by central and local government in otdearry out the mandate of
the law and the decision of the Constitutional Caur judicial review on
Article 74 of the mandatory CSR legal provision.eTiormulation of various

CSR-related policies should be based on the mand&tgal provision as

88 Melody Kemp, Corporate Social Responsibility irdémesia: Quixcotic Dream of Confident
Expectation?,[Corporate Codes of Conduct No.111PQs.
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stated on the Act N0.40/2007 on Limited Companybllity and the verdict of

the Constitutional Couff®

Technical guidance of the environmental CSR basedyramme was
stipulated on the technical guidance in which hesnbpaseed by the Ministry
of Environment. The formulation of the policy istended to guide the
implementation of CSR programme to be more systernmdegrated and
sustainable in Indonesia, especially in the envivent-based programme. As
for the government, the environmental CSR guidslingll help to provide
complete and accurate information regarding the lempntation of
environmental CSR programmes and to cooperate otitler groups when

necessary.

Further, for the community, it provides a spamethieir participation in the
implementation of environmental CSR programmeshiirtregions’® CSR
guidelines should be drawn up in a.codified fornrC&R guidelines covering
all aspects of social, environmental, economic emgsment, rewards and
punishment. Hence, it should also covers about t@intpmechanism, factual
verification mechanism against corporate’s CSR mspo monitoring
mechanism, evaluation and controlling proceduresC&R programme, and
CSRreporting mechanism. The codification will faelle the relevant
stakeholders in learning and following the rulesntamed in the CSR

guidelines.

870 Minister of Environment Affairs Republic of Indosia, Manual on Technical Guidanceof the
Environmental CSR Implementatifilakarta, Ministry of Environment Affairs Repubb¢ Indonesia,
2010], 3.

305



Due to lack of codification of the CSR-relatedukations, then it confuses
relevant governmental offices, companies and beaeis in the
implementation of mandatory CSR programmes. Heless, of socialization
and information dissemination on CSR mandatory llggavision for the
people, companies and governments due to lack feferece sources. As a
matter of fact, many companies themselves do ndérstand and comprehend

on the mandatory CSR legal provision.

Moreover, there is a lack of commitment from eacbmpany’s
shareholders to implement mandatory CSR programmbsrefore, if the
codification of mandatory CSR policy can be conddg¢tit can be used as a
guide for companies to run the programme propenig for other relevant

stakeholders to conduct initiative surveillancegess.

Usually companies will only implement environmerniefdly or socially-
responsible behavior if it benefits .théM. Therefore, there is a need for
sincerity and strong commitment from them to mak&RCa part of their
companies' long-term strategy. Sincerity and commaitt are two abstract (2)
things that can not be scientifically measured.réfuge, a clear mechanism is
necessary to measure the level of sincerity andcdingpany’s commitment to

implement better, integrated and sustainable C88rammes.

Hence, the prevalence of various products ofcpedi containing general
principles, general and technical guidelines, gowvemnt regulation and local

regulation on CSR implementation are absolutelyesgary in order to provide

871 Dilek Cetindamar & Kristoffer Husoy, Corporate $Sxc Responsibility Practices and
Environmentally Responsible Behavior: The Caséhefnited Nations Global Compact, [Journal of
Business Ethics, 2007], 4.
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legal certainty for all parties. It will really hgful for the government itself,
local community and especially the companies in lamgnting CSR
programmes in Indonesia to align with expectatiaristhe society and

legislation in force.

7.6 Tax Reduction Policy for Mandatory CSR Programne in Indonesia

Tax reduction policy is one of the most awaited thg companies in
implementing mandatory CSR programmes in Indonesley expect the
government to provide tax reduction policies fomganies that have well-
implemented CSR programmes. Further, another @ntrfor implementing
mandatory CSR is no single effective, transparedtaccountable mechanism

of supervision, control and report for mandatoryRa8echanism in Indonesia.

In addition, the company needs a wider tax radoctpolicy and
Directorate General of Taxes has passed a polgarding the tax reductidif?
Unfortunately, the companies need more competitarel attractive tax

reduction policy from the government.

As a matter of fact, mandatory CSR reporting nae@dm is not clear yet
to this day despite the fact that mandatory CSReypdias been imposed since
2007. Approximately six (6) years since the implatagon of mandatory CSR
reporting mechanism, it is still unclear which goweent agencies are
responsible for receiving the reports, what willdmne to them once received,

how is the factual verification mechanism for themho is involved in the

872 Government Regulation No. 93/2010 on Charity fatudal Disaster Recovery, Research and
Development, Educational Facilities, Sport Develeptmand Social Infrastructures Development can
be decuted from Bruto Revenue.
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factual verification team and when the publicateomd dissemination of the

report is made public.

All these questions are still raised today anthai@ unreplied. In fact,
based on the data acquired from inspection torakwgnistries, it was found
that the Ministry of Enterprise, the Ministry of Sal Affairs and the Ministry
of Environment did not even have their own standanéchanism of
supervision and control to measure the level of mlance in the

implementation of mandatory CSR programme.

Further, they have not possessed a standard misghdor mandatory
CSR programme report because an enterprise jusinteslly submits its
annual CSR programme report to each of the relevanistries. Companies
are not even legally required to submit an annwgort of the CSR

programmes to each relevant ministry.

Many unresolved issues regarding the implememaif the government's
policy of mandatory CSR also made the governmergligtant to issue a tax
reduction policy for companies that have well-immpénted CSR programmes.
Although in fact, these issues are also under éspansibility of the ministry
of law as government representative in preparirdjissuing clear and definite

policies for the implementation of mandatory CSBgsammes in Indonesia.

This tax reduction policy stipulated in the ldgi®n and regulation

includes the reduction of taxes on the following\aites;

1. Assistance to national natural disaster.
2. Donation to research and development in Indonesia
3. Assistance for social infrastructure developmestso
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4. Donation of educational faciliti€¥®

Some of the above items are activities that obticompany a tax
deduction scheme from the governm&ftHowever, it can still 8perates by
conducting only those four types of activities dnen claims that the activities
are its CSR programme in order to obtain the takicgon scheme from the
government.

Actually, the four activities are of company’s dha and therefore the
company is still far from the real implementatiod mandatory CSR
programme, which actually should be sustainabl¢hddigh some portion of
the CSR programme is indeed charity, the percentadeited. There is no
firm and real provision in the legislation thatpsiiates the percentage limit of
charity in mandatory CSR programmes.

A number of NGO activists stated that employermmadnd regarding tax
deductions in the implementation of mandatory C$&g@mmme is a form of
entrepreneurs’ indulgence. They should actually$omore on the preparation
and implementation of mandatory CSR strategy rétieem asking for tax relief
from the government. The demand of tax relief iaths the company's lack of
seriousness in implementing mandatory CSR progranme

According to Siti Maemunah, who agreed on the matorg CSR clause in
the Act N0.40/2007 on Limited Company Liability, $ar there has been no
clear commitment from the company to involve themownity since the

negotiation stage of investment plan up to the esta§ granting mining

873Article 6 clause (1) paragraph i, j, k, | of Act N®6/2008 on Income Tax (the Fourth Amendment
of Act N0.7/1983 on Income Tax).
¥ bid
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royalties and implementation of CSR programmesc@onmunities around the
mining ared’®

In line with the JATAM NGO activist, former Minist of Social Affairs of
the Republic of Indonesia, Bachtiar Chamsjah akd ghat the government
would be cautious in providing tax incentives fampanies that implement
CSR programmes because the government itself di@nmw exactly whether
the cost for CSR will be included in the productiorst since that can affect
the selling price of goods in the market.

The economy observer Saparini Hendri said thatrte@ntives would be
burdensome because the government would reducergogat revenue from
the tax sector. In fact, the only mainstay of thardry’s income is from the tax
sector. Further, tax reduction may be granted ef government has changed
the paradigm of tax as an instrument to providemtives or dissinsentives to
the business sector.

Entrepreneurs, especially the Indonesian Chamlie€Cammerce and
Industry Kamar Dagang dan IndustKADIN) expected that the government
will provide tax incentives to companies that impéent CSR programmes in
Indonesia. The chamber considers that CSR manddeggl provision
contained in the Act No0.40/2007 on Limited Compahjability will
financially burden their companies and would undeanthe investment
climate in Indonesia because there are too mangsruinposed by the

government to the companies.

87°0p. Cit, Siti Maimunah, Aminuddin A. Kirom, Tracy Glynn, eftambang dan Pelanggaran Hak
Asasi Manusia: Kasus-kasus Pertambangan di Indan28i04-2005 [Jakarta, Jaringan Advokasi
Tambang, 2007], 22.
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Pros and cons between employers' associationgrgoents, economists
and NGOs regarding the tax reduction policy for itn@lementation of CSR
programmes in Indonesiais a form of dynamics anupdexity of the CSR
issue itself. Government as final decision makdrsukl really listen to the
various inputs from various parties, especially @8R stakeholders, before
making a decision for the administration of the iastuction scheme.

The government should improve the organizatiortalicture of CSR
implementation in Indonesia and clarify the mechkaniof supervision and
control of CSR programmé&&® Hence, clarify its report, reward and
punishment mechanism to reinforce CSR programme tanclarify the
mechanism of verification of its factual statemeiatsd determine which
government agency is to serve as a leading miragiency in the
implementation of mandatory CSR programme.

If all of the profanity issues have been addressleel government can
make decision on the administration of the tax cidn scheme. Indeed, if
some of the above issues can not be resolved, akententive scheme
administered by the government could trigger theuaence of irregularities,
falsification of data and reports, and corruptiBat if a good CSR governance
has been developed, the government no longer ha®ry when granting a
tax incentive scheme for companies with good CSRognamme
implementation track record.

Even in such developed countries as the Unitete§teax has a significant
role in providing economic stimulus for social sectLarge companies in the

United States will be granted huge tax incenti¥esipporting the programmes

878 pid
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implemented by NGOs. The tax incentive will encgeratrategic partnerships
between companies, governments and NGOs in buildowigl structures in
society through programmes with positive, broad sustainable impact.

In addition to the Act on income tax, the governimbas also issued a
policy on tax incentives for the national disastetief programmes, the
development of social infrastructure, research denklopment activities, and
the development and construction of educationallities in the form of
government regulatiorfé’

The regulations stipulate that companies implemgntthe above-
mentioned programmes will be granted a tax dedadtiom the government
up to a certain maximum amoui®. The specified maximum amount is limited
by 5% (five percent) per year and if the donatiorey exceeds the threshold
the government would only reduce the tax by 5% evkile rest is charged on
the company and can not be claimed for the followiear®”

Further, the tax incentives may be granted onlg dompany meets the
requirements, which are; the company can showragqus year’s net income
to tax officials, the donation does not cause thagany to suffer losses and is
supported by valid evidence such as receipts aleerge of donation handover,

and the institution who receive the donations hdsa Payer Identification

877 Government Regulation N0.93/2010 on National DiEafRecovery Donation, Research and
Development, Educational Facilities, Sports Develept and Social Infrastructure Development
Costs Deductibe from Gross Revenue.

878 Article 1 of Government Regulation N0.93/2010 omtibnal Disaster Recovery Donation,
Research and Development, Educational FacilitiggrtS Development and Social Infrastructure
Development Costs Deductibe from Gross Revenue.

8Article 3 of Government Regulation N0.93/2010 ontiblaal Disaster Recovery Donation,
Research and Development, Educational FacilitigmrtS Development and Social Infrastructure
Development Costs Deductibe from Gross Revenue.
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Number Nomor Pokok Wajib PajdkPWP) except the agencies/institutions
that are exempt in accordance with the Income Texf®R

Furthermore , these contributions can not invokexadeduction if they
are donated to those who are still tied to the t@larelationshig® as in the
case of a husband whose company contributes tedhbeational foundation
which is owned by his wife. This company can nofuest for a tax deduction
on the donation because the donator and the retigiave a marital
relationship®®?

Donation for natural disaster relief, research dadelopment, sports and
educational facilities can be contributed in therfoof money and/or goods,
while the contribution to social infrastructuresosld not be money but
facilities and/or infrastructuré$? In fact, the value of the donation that can be
requested tax deduction can be calculated by ubreg (3) methods, namely
calculating the value of the acquisition, the vabiefiscal book and cost of
goods sold®*

Tax deduction calculation by using the acquisiti@ue method is used

when donation is not depreciated at the time thepany donates it to

recipients® Fiscal book value method is used when the goodsitdd are

80Article 2 of Government Regulation N0.93/2010 ontiblaal Disaster Recovery Donation,
Research and Development, Educational FacilitiggrtS Development and Social Infrastructure
Development Costs Deductibe from Gross Revenue.
8lArticle 4 of Government Regulation N0.93/2010 ontibisal Disaster Recovery Donation,
Research and Development, Educational FacilitigmrtS Development and Social Infrastructure
Development Costs Deductibe from Gross Revenue.
82article 8 of Act No. 36/2008 on Income Tax (the FbuAmendment of Act No.7/1983 on Income
Tax).
83Article 5 of Government Regulation N0.93/2010 ontiblaal Disaster Recovery Donation,
Research and Development, Educational FacilitiggrtS Development and Social Infrastructure
Development Costs Deductibe from Gross Revenue.
84Article 6 clause (1) of Government Regulation Né2830 on National Disaster Recovery
Donation, Research and Development, Educationailities; Sports Development and Social
ggglrastructure Development Costs Deductibe fromsSrigevenue.

bid
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already depreciated by the company at the time asfation. As for the
principal amount method, it is used if the donateths are the products of the
donating company itseff®

All the three methods of calculation are used atcuate the value of
donation given by companies for natural disastenagament, research and
development, and sports and educational faciliffiée method of calculation
for donation in the form of social infrastructuren the other hand, is
determined based on the value or actual cost basisred by the company to
build the social infrastructuf&’

Hence, the counting mechanism for natural disaskef, research and
development , sports and educational facilitiedifferent from that of social
infrastructure donation. The difference is due e tfact that the social
infrastructure donation is not of mobile donatiohil& the donation of natural
disaster relief, research and development, spodseducational facilities are
of mobile one.

The contributor must record all forms of donatigigen so that any form
of donation given can be reported and used to stdoe a reduction in taxes
from the stat&® A good and transparent recording system is algoired to
determine the value of tax deductions to be grattexicompany>° However,
there is no specific provision on whether all staats and tax reduction

requests filed by the company will be re-verifigdtax authorities or not.

88 pid

87Article 6 clause (2) of Government Regulation Né2830 on National Disaster Recovery
Donation, Research and Development, Educationailities; Sports Development and Social
Infrastructure Development Costs Deductibe fromgsrigevenue.

88 Article 7 of Government Regulation N0.93/2010 omtinal Disaster Recovery Donation,
Research and Development, Educational FacilitiggrtS Development and Social Infrastructure
Development Costs Deductibe from Gross Revenue.

89 bid
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Provisions on factual verification are still notipsilated in the the
government regulation. Perhaps, the Directoratee@tnof Taxation only
administratively receives and examines the docusnehtssistance handover
without verifying the factual truth of form, valnd amount of the donation
given.

In addition to the contributor obligation to redand report the amount of
the contribution, the donation recipients, espécialatural disaster relief
agencies or bodies, are required to make a repoeceipt and distribution of
the donations they receive to the Directorate Ganef Taxation each
quarter®™® Afterwards, report of the donation for researchl aevelopment,
sports and educational facilities, and social stitacture is submitted at the
end of the donation year to the Directorate Gengfrabhxation®®*

Unlike for the institution receiving natural disasrelief assistance with a
Tax Payer ldentification Number (NPWP), the amonintionation received is
attached in the financial report when submittinguwal income tax notice the
year the donation accept&d.

Aside from the tax incentives given to the fouy {#pes of donation, the
Indonesian government through the Decree of theiditinof Finance of the
Republic of Indonesia also has issued several ipslion tax reduction or
customs elimination on some types of goods from amt gas business

activities in Indonesia. The issuance of a numldetag deduction and the

80Article 8 clause (1) of Government Regulation Nd28@0 on National Disaster Recovery
Donation, Research and Development, Educationailifies; Sports Development and Social
Infrastructure Development Costs Deductibe fromgsrievenue.
8lArticle 8 clause (2) of Government Regulation Né2830 on National Disaster Recovery
Donation, Research and Development, Educationalilities; Sports Development and Social
Infrastructure Development Costs Deductibe fromgsi@evenue.
892 Article 8 clause (3) of Government Regulation N&#2®10 on National Disaster Recovery
Donation, Research and Development, Educationailifies; Sports Development and Social
Infrastructure Development Costs Deductibe fromsSrigevenue.
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elimination of import duties show the Indonesiarvgmment 's commitment to
attracting investors to the oil and gas industineidonesia.

Some of the policies consist of a policy of impduty exemption on raw
materials of upstream oil, gas and geothermal imi#s$®® import duty
exemption on certain raw materials for large indasf®* and indirect cost
allocation reimbursable by the governnféhand value added tax charged on
the government on the import of goods for upstre@m natural gas and
geothermal exploratioff® Furthermore, the government has also issued
Government Regulation on Cost Recovery in themil gas industries to open
ways for investors to operate in Indone$ia.

In the cost recovery policy oil and gas contraataust apply for the
approval of the work plan and budget to the Heathdbnesian Special Task
Force for Upstream Oil and Gas BuineSKK Miga3.®®® The budget to be
approved will include routine and project experfSésyhile the cost of
business operation includea oil and gas exploradiuth exploitation costs and
other expense¥?

The exploration cost includes 3 (three) componeatsely, first, drilling

cost consisting of exploration and development lidgl costs, second,

893\Ministry of Finance Regulation Republic of Indor@eslo. 177/PMK.011/2007 on Free Import Tax
for Upstream Oil, Gas and Geothermal Industries.

89Ministry of Finance Regulation Republic of Indorsesio. 41/PMK.011/2007 Free Import Tax
Facility for Materials and Certain Part of Big Egmient Assembling by Big Equipment Industries.
8Ministry of Finance Regulation Republic of Indoredilo. 256/PMK.011/2011 on Indirect Cost
Recovery in Oil and Gas Profit Sharing Calculatan Income Tax for Oil and Gas Contractor.
8%Ministry of Finance Regulation No. 178/PMK.011/20@h Value Added Tax Covered by
Government for Imported Goods for Oil, Gas and Gewhal Exploration Industries.

89Government Regulation No. 79/2010 on Cost RecoseryIncome Tax for Upstream Oil and Gas
Industry.

8%8Article 5 clause (3) of Government Regulation N8/2D10 on Cost Recovery and Income Tax for
Upstream Oil and Gas Industry.

8Article 5 clause (2) of Government Regulation N8/2D10 on Cost Recovery and Income Tax for
Upstream Oil and Gas Industry.

%Article 11 clause (1) of Government Regulation K8/2010 on Cost Recovery and Income Tax for
Upstream Oil and Gas Industry.
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geological and geophysical costs consisting ofdbst of geological studies
and geophysical research, third, general and adtrative expenses in
exploration activities, and fourth, the cost of degation?®*

The cost of exploitation includes several cost ponents, namely, first,
direct production costs for oil and gas; secondy geocessing costs; third,
utility costs consisting of production and tool manance costs as well as
steam, water and electricity costs; fourth, genaral administrative expenses
during the exploitation; and fifth, depreciatiorstsr’®?

The general and administrative expenses for theloeation and
exploitation activities consist of administrativadafinancial costs, personnel
costs, materials service costs, transportationresgse general office expenses,
indirect taxes, local taxes and levigs.

Further, there are other cost components whictsistnof cost for gas
transportation from production point to deliveryiqio and the cost of post-
operative upstream business activifi¥sAll components of the operating
expenses including the exploration and exploitatosts and other expenses
will be reimbursed by the government after the esgtion of oil and natural
gas has commercially produced oil or §&s.

On the contrary, if oil or gas exploration failed the commercial

production of oil or gas the loss of the operatiawst is borne entirely by the

%Article 11 clause (2) of Government Regulation K8/2010 on Cost Recovery and Income Tax for
Upstream Oil and Gas Industry.
%Article 11 clause (3) of Government Regulation K8/2010 on Cost Recovery and Income Tax for
Upstream Oil and Gas Industry.
3Article 11 clause (4) of Government Regulation M8/2010 on Cost Recovery and Income Tax for
Upstream Oil and Gas Industry.
®Article 11 clause (5) of Government Regulation K8/2010 on Cost Recovery and Income Tax for
Upstream Oil and Gas Industry.
Article 7 clause (1) of Government Regulation N&/ZD10 on Cost Recovery and Income Tax for
Upstream Oil and Gas Industry.
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contractor® If an area of oil or gas operation can producepifjas products
commercially, the status of the commercial productis stipulated by the
Minister of Energy and Mineral Resourc8S.

All these operating costs, however, can only benbarsed by the
government if they meet certain conditions, naméhey are incurred for
directly oil-related business activities in Indoewith reasonable price and no
indication of special relationship as stipulatedtlie Income Tax Act. The
petroleum business is conducted by practicing debép business and
engineering values; and the petroleum businessased on the work and
budget plan approved by the Head of SKK Mig4s.

There are still some requirements to be met irrofor the operating cost
of oil-related business activities to be reimburded the government as
stipulated by Article 12 paragraph (1) letter ofv@miment Regulation No.
79/2010 on Cost Recovery and Income Tax for thetrdam Oil and Gas
Industry. These requirements ares;

1. Depreciation costs for equipment and items thatl Wwikcome state
properties,

2. The direct costs of the head office of oil and gastractor whose work can
not be executed by the Indonesian agency, and ionbne in nature,

3. Costs for rewards/bonus given to workers in acaoedavith the legislation

of taxation affairs,

Article 7 clause (3) of Government Regulation N8/2D10 on Cost Recovery and Income Tax for
Upstream Oil and Gas Industry.
“’Article 7 clause (2) of Government Regulation N8/2D10 on Cost Recovery and Income Tax for
Upstream Oil and Gas Industry.
“Article 12 clause (1) of Government Regulation K8/2010 on Cost Recovery and Income Tax for
Upstream Oil and Gas Industry.
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4. Cost of natural disaster relief donation given @hddf of the Indonesian

government based on the provisions of the legstadif taxation affairs,

5. Costs incurred for the community capacity buildiagd environment

preservation during exploration

6. Expenditure cost for central office on the condittbat it is used to support

oil and gas business in Indonesia, the office dpeyacosts have been
included in the consolidated financial statement audited with the
reasons for its allocation, and the magnitude ehstost does not exceed
the limit set by the Regulation of the Ministry®ihance’®
In addition to the reimbursable costs alreadyetistthere are other costs
that can not be reimbursed by the government, nafhel

1. Costs incurred for personal benefit of workers, aggns, oil and gas
contractors and shareholders,

2. The reserve cost for contractor’s business acsti

3. Assets donated,

4. Administrative sanctions imposed on contractorhsaginterest, penalties
for late payment of taxes or other obligation, aminpensation in the
execution of criminal sanctions in accordance \thihlegislation.

5. Depreciation cost of goods and tools that will hetstate properties used
for exploration and exploitation operations,

6. Payments of incentive, bonuses, pensions, insunaregiums for foreign

workers’, administrators’, and shareholders’ setérests.

9Article 12 clause (2) of Government Regulation K8/2010 on Cost Recovery and Income Tax for
Upstream Oil and Gas Industry.

*Article 13 of Government Regulation No. 79/2010@uwst Recovery and Income Tax for Upstream
Oil and Gas Industry.
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10.

11.

12.

13,

14.

15.

16.

17.

18.

19.

20.

The cost of foreign workers who do not meet thenptaocedures for
foreign workers or are without working permit.

The cost of legal counsel that are not directlgtel to the implementation
of the oil business,

The cost of tax consultant,

Marketing cost of oil and gas entitled to contracexcept for the cost of
oil and gas marketing approved by SKK Migas,

Representation cost of any galas on any behalffamd except for the
representation cost accompanied by a nominativefibeneficiaries and
their Taxpayer ldentification Number (NPWP),

Environment and community development costs duttiegexploitation,
The cost of technical training for foreign workers,

The cost of merger, acquisition or transfer of cactbr rights in oil and
gas cooperation contract,

Cost of loan interest,

Employee income tax borne by the contractor andrdifpes of taxes.
Procurement of goods and services not in accordaitbehe principles of
fairness and good engineering or exceeding 10 %Y%erekfure
authorization,

Material surplus due to improper planning and paseh

The book value and asset operation costs alreasti/lug not operable due
to contractor’s negligence,

Costs of transaction detrimental to the state ptioeurement of goods and
services without proper tender process stipulatedhle laws except in

certain cases, and other costs incurred in violadtidaws and regulations.
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21. Bonuses paid to the government,

22. Costs incurred prior to the signing of contract,
23. Incentive cost for interest recovery, and

24. Commercial audit costs.

Considering the above costs reimbursed by the rgovent, actually oil
and gas contractor has had sufficient fund to cauy CSR activities as
required in Article 74 of Act N0.40/2007 on LimiteGompany Liability.
Moreover, specifically for oil and gas companies)d for community capacity
building and environment development during thel@gtion stage is included
in the list of expenses reimbursed by the goverrtymamin other words, the
community development and environmental fund ismbdsy the government.
Considering such condition, there should be nohgrrtobjection or refusal
from oil and gas companies in Indonesia to implenmeandatory CSR policy
as elaborated in Article 74 of Act N0.40/2007 omited Company Liability.

Given some provisions on cost recovery as stipdlah government
regulations, it is increasingly clear that the Indsian government has been
providing various adequate facilities for oil andsgcompanies operating in
Indonesia regarding tax reduction and incentivés fBx incentives especially
for import duty exemption on certain items not &ale or not manufactured
in Indonesia for oil and gas business operation.

Therefore, the oil and gas companies themselveslacdo not intend to
implement the policy of mandatory CSR legal prawmisin Indonesia and are
always looking for excuses to avoid the obligattonimplement mandatory
CSR programmes. Any costs with tax reduction améntives of import duty

exemption actually have been very clearly stipualatethe existing policies.

321



Government, communities and NGOs need to contiowencourage both
domestic and foreign oil and gas companies in Ied@nto carry out their
social and environmental obligation in order to iribeir legal obligations in
accordance with ActN0.27/2007 on Investment and Act.40/2007 on
Limited Company Liability.

The government should intensively supervise thelementation of CSR
mandatory legal provision to run in line with thepectation of the legislators.
The description above makes it clear that tax itices have been granted by
the government to the oil and gas companies althauig necessary to repair
and improve the policies of such tax incentives.

Business enterprisesconcern that mandatory CSBypebuld make them
less competitive due to the increased productiast and would cause rise in
prices of their products. Then, it would dampenestors’ interest to invest in
Indonesia, especially for companies engaged inothand gas sector. They
actually have to allocate a large number of fund ifoplementing CSR
programmes within the framework of the implemetatof Article 74 of Act
N0.40/2007 on Limited Company Liability.

In fact, the government, in this case the DireatidiGeneral of Taxation,
and companies granted tax deduction and tax-frggofimincentives never
disclosed publicly the wide range of facilities yheeceive from the
government. Similarly, government did not provideess for the public to
obtain information regarding the tax privilege reee by the companies.

Transparency is one of the principles that mustupheld either by the
Government or the company itself so that the puibies not have a negative

bias against them. Without information disclosunarahy and demonstration
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1.7.

will take place because people have lost theiridente and do not know
where to find information.

In the implementation of CSR programmes, actuaihd spent by oil and
gas companies in the exploration stage will be beirsed by the government.
Unfortunately, in reality none of the oil and gasmpanies publicly disclose
information that they have the fund to finance CBRgramme at the
exploration stage and it is refundable by the gowvemt. In fact none of the oil
and gas companies implement CSR programmes inxbleration phase on
the grounds that they have not benefited from thesiness activities yet.

Therefore, mandatory CSR legal provision is oneth& government’s
strategies to improve the companies’ social respensss. Further, it would
enhance harmony both the people and companies @nptbtection and
preservation of the environment, economic empowatraed social care. At
last, tax reduction incentives package issued bygtivernment may encourage
the companies in Indonesia especially those engagdide natural resource
business sector to implement mandatory CSR progenatign with the

mandate of Article 74 of Act N0.40/2007 on Limit€dmpany Liability.

Conclusion

The government should provide appropriate policiesenhance the
implementation of mandatory CSR in Indonesia. Redicclarity is an
important strategy to implement the mandatory CSBIl vimplemented.
Further, stagnation of mandatory CSR policy in Imeia due to unclear

policies from the government itself. There shouddabstandard guidelines on
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mandatory CSR and the establishment of permanent iadependent
surveillance body.

The government has passed government regulatid®Séy unfortunately
the policy did not meet the basic requirement tdillfuhe mandatory CSR
legal provision. Mean while, there are some mimestrare conducting CSR
activities based on their respective ministrieseciomctions. It is not a good
signal to enhance mandatory CSR legal provisioterMards, there are also
different implementation startegy between SOEs @ihte companies which
is SOEs implements PKBL programme, even thougheasame time they also
implement mandatory CSR programme in accordancle miticle 74 of Act
No.40/2007.

At last but not least, environmental aspect is ohéhe most important
aspects for mandatory CSR. Even, there are two naspects are also
importantin which social and economic empowermehe three things should
be done simultaneously and at once. Finally, taeitives should be given by
the government for companies are implementing goaahdatory CSR
programmes becausestick and *“carrot” policies are still relevant to
encourage the companies obey the rules and remudatin mandatory CSR

legal provision in Indonesia.
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CHAPTER EIGHT
CONCLUSION AND RECOMMENDATION

8.1 Conclusion

Although many parties either from the ministriesaqtitioners, academics or
companies themselves are supporting the enactniiehttiole 74 of Act No.
40/2007 on Limited Company Liability, but there 9esme others especially
from business associations and business enterpvisesejected either directly
or indirectly related to the enactment of CSR mamgyalegal provision.
However, those who rejected the enactment of thacldr 74 are also
predominantly from practitioners, academics, andirmss associations. It
seems there is divided opinion between some acadesnd practitioners and
the others.

Since the beginning, there are some business assosi rejected the
enactment of Article 74 of Act No. 40/2007 suchtees Indonesian Chamber of
Commerce and Industry (KADIN), the Indonesian Bassn Women
Association (IWAPI), Indonesian Young EntrepreneAssociation (IWAPI)
and the Enterpreneurs Association of Indonesia NERD). In addition, the
rejection of the enactment of Article 74 also confiesn the Ministry of
Environment of the Republic of Indonesia. The Minjisis the only state
institution that formally disagrees with the enaetmof the mandatory legal
provision.

Based on previous findings and discussion, it $kahmandatory CSR in
Indonesia has become a positive rule. Even thotiggre is still different
opinion in the stage of its implementation betwéersiness associations or

companies group and the community as its benefisiaGovernment officials
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are also divided into two groups, one group suggabnhandatory CSR and the
other group does not support mandatory CSR. Thoseswpport mandatory
CSR is officials from constitutional court, minigtof cooperatives, small and
medium enterprise, ministry of energy and minegaburces, ministry of home
affairs, law and human rights ministry and statexed/company ministry.

Meanwhile, officials from environmental ministrgnd social affairs
ministry do not agree with the provision mandat@$R. They are keen on
supporting voluntary CSR. Hence, there are someisirigs such as
environmental ministry, social affairs ministry addmestic affairs ministry
produce and release a number of regulations, msuamatandards on CSR. It
is sometimes confusing CSR stakeholders becauspoliwes are frequently
overlapping between one and another.

Mandatory CSR is a nontraditional way for impletiegpn CSR
programmes. The traditional way involves the progree being implemented
voluntarily. Then, evidence-based situations todkc@ whereby massive
environmental destruction occurred in several coemt The destruction
caused climate change, global warming, nature lilgta loss of biodiversity
resources, loss of indigenous people’s livelihoodrses, and other disasters
such as landslide and extreme flood. The concérseouring environment
from destruction and of protecting biodiversity ar@ only the concern of a
particular state and society itself but also theceon of business enterprises.
At this point, based on the principle of fairnessl &quality, the party causing
the damages will be more responsible for recovery.

Therefore, business enterprises must exerciséegnessponsibility to take

care of the environment around their business tipesa The mandatory CSR
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mechanism is fairer than the carbon trade mechaimgarms of protecting the
environment from destructions and of securing tgkets of indigenous people
because the mandatory CSR mechanism places therbofdprotecting the
environment on business enterprises. The carlkame tmechanism, on the
other hand, not only puts the burden on the comtywemd state but also
makes reserve forests the commodity of trading.

Currently, Indonesia is implementing 2 (two) types CSR policies:
voluntary CSR and mandatory CSR. Voluntary CSRqydk implemented for
businesses that deal with non-natural resourcesh sas manufacturers,
banking industries, and other services business@nges. Whereas mandatory
CSR policy is intended for companies whose coreniegs relates to natural
resources.

The legal substance of mandatory CSR policy shddenhanced by
passing relevant policies and regulations to sthfeg and implement the
mandatory CSR legal provision. The government nmueshind all CSR
stakeholders that the mandatory CSR legal providimes not imply that the
government intends to control the CSR programmesdidnesian companies
dealing with mining, oil, gas, and other relatedunal resources. Hence to
avoid any prejudice, the message must be cleadypablicly accessed by all
CSR stakeholders.

Further, the establishment of a legal CSR stredsialso necessary. With
the structure, specific and powerful CSR agencies/ better support the
implementation of mandatory CSR programmes in ledan Yet currently
there is no specific government’s surveillance bodygency responsible for

drafting the executing regulations of mandatory C&/d for supervising and
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evaluating the programmes in Indonesia. In fadt,tteé processes are still
scattered in different government offices and ntirds. However, it needs a
mandatory CSR surveilance body which under diragtesvision of the
President Republic of Indonesia or at least hastasas the same level with
ministry body.

CSR should be seen as a good willingness of anessienterprise to build
a long-term parnership with its relevant stakehadelence the society should
also should be taught that no more cash moneytaisseswill be provided by
companies who already have a CSR scheme to ad#ptthvé society’s best
interest. The culture can be shifted slowly if tlegal substance and legal
structure of CSR in Indonesia are clearly madelabks in practice.

It is also necessary that the CSR policies aretagmized and harmonized
immediately because clear CSR policies may betigpart the implementation
of CSR programmes. Recently the CSR policies haen lmrafted by sectoral
ministries particularly those related to socialyiemnmental, and economic
empowerments. Also currently there are severalonati Acts and sectoral
regulations related to CSR programmes, which afelkasvs:

1. Company Liability Act Number 40/2007
2. Constitutional Court Verdict Number 533/PUU-VI/20@Hh Mandatory

CSR
3. Environmental Management and Protection Act Nun32¢2009
4. Investment Act Number 25/2007
5. State Owned Company Act Number Number 19/2003
6. Oil and Gas Act Number 22/2001

7. Micro, Small and Medium Scale Enterprise Act Numd@t2008
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10.

11.

12.

13.

14.

Social Prosperity Act Number 11/2009

Coal and Minerals Mining Act Number 4/2009

Forestry Act Number 19/2004

Water Resources Act Number 7/2004

Governing Aceh Act Number 11/2006

Government Regulation Number 93/2010 on NationaaBtier Donation,
Research and Development Donation, Educationallifyaddonation,
Sport Development Donation, and Social InfrastrietiDevelopment
Expenses (can be deducted from Bruto Revenue).

Government Regulation Number 47/2012 on Corporatgrenmental and
Social Responsibility

Further, international organizations have alsesgdseveral guidelines on

social responsibility, but the guidelines are vaédump in nature. Many

companies in Indonesia have been utilizing thesdetjnes as manuals or

guidance in implementing their CSR programmmes. &a@onsulting firms

have also offered voluntarily CSR training for CSitficers from the

companies. Some of the international voluntary elings are as follows:

1.

Organization for Economic Co-operation and DeveleptrGuidelines for

Multinational Enterprises

. The 10 (Ten) Principles of the United Nations Gladbampact

The United Nations Guiding Principles on Business Human Rights
The ILO Tripartite Declarations of Principles on Miational Enterprises
and Social Policy

The ISO 26000 Guidance Standard on Social Respbtysib
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8.2

All the above guidelines have been utilized by pamies in Indonesia as a
guidance to implement their CSR programmes. Unfately, there is yet any
specific government’'s office or ministry that isspensible to conduct
surveilance and supervision tasks to measure thferpeance level of CSR
programmes implemented by those companies in ¢k fi

Hence there is a need to mandate a special nageacy to supervise,
monitor, provide guidance, and evaluate the CSRrarames implemented by
those companies. A surveillance and monitoring bhisdyeeded to ensure that
all companies meet the minimum level of accouniigbénd transparency
principles while implementing the CSR programmes.

The authority of the surveillance and monitoringdy should cover both
types of CSR methods either in voluntary or mangatoode. Otherwise, the
accountability and transparency principles may bl questioned. The CSR
national body or CSR surveillance body may invol@8R technical experts
with experience in conducting the supervision, rammg, and evaluation of

such programme, as required by the law.

Recommendations

The pro and contra of enacting Article 74 will pstsf there is no initiative
from an executive body to maintain the implementatof mandatory CSR
programmes in Indonesia. In this case, the exesutivdy is the President.
Further, the implementation of such a programmeulshoot overlap other
programmes of certain ministries. For businessrpniges to not feel the legal

provision as a burden, the local government shaoldmake CSR funds as a
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source of local revenue (PAD) by issuing new refjoiha that may result in
disharmony between the society and the businesspeises.

Indeed, in the initial discussion of the Bill drathe government (the
executives) is the one who did not agree with tieusion of Article 74 into
the mandatory CSR legal provision. This explaing wie implementation of
Article 74 is stagnant: The article is an “illegi@te child” whose “birth” was
unwanted by the government.

The existence of mandatory CSR guidelines whichnigriginal product
of Indonesia is essential. It is needed as guidafme successful
implementation of the programme. There is an urgeed for the government
to pass these guidelines partly due to the largential of mobilizing CSR
funds, stakehoders complexity related to CSR isswe®l the diverse
interpretations of CSR itself.

The absence of a standard guideline may cause &radidhe misuse of the
CSR funds. In some cases, the business enterprigiesed that they have
disbursed the CSR funds for funding some projdmis,the funded activities
were not classified as CSR programmes and the icearefs were not well
identified. Such cases may persistenly occur iratheence of clear and explicit
references.

The only legal solution to countering environméntareat is by
implementing mandatory CSR in all developing costrThe mechanism will
improve the legal responsibility of business eniegs in order for them to be
more socially and environmentally responsible. Théllowing
recommendations can be made to improve the developaf mandatory CSR

development in Indonesia;
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8.2.1.Recommendation One: Philosophical RationalBehind The Enactment of
Mandatory Corporate Social Responsibility Legal Pravision

Based on some findings above, it was found thabgdfical rationale
behind the enactment of mandatory CSR legal prowisis due to
environmental disaster that have occurred in soreasain Indonesia. Further,
there was a significant social pressure from tlwallcommunity in which the
extractive indutries are doing their businessewities to be more socially and
environmentally responsible. Nevertheless, sineébtginning of discussion of
Limited Company Liability Bill, there was a diffare view between the
government and member of the House of Represeatativmandatory CSR
legal provision. In one side, the Government regmésd the interest of
business associations, business leaders and cagspasisted on rejecting the

legal provision.

In the contrary, the members of the parliamentsiesi on inserting the
legal provision to the bill in order to be legalhounded to all the citizen
including the companies. At last, the Bill was stgied and officially passed
by the parliament with Article 74 which is requa# companies to implement
CSR programmes. In other words, CSR becomes a tegpbnsibility of the
companies. Finally, the implementation of legal yismn has been getting
slow because of minor political will from the gomerent to comprehensively

implement it.

Mandatory CSR legal provision was approved andquhdy Indonesian
House of Representative. The provision is basesoome evidence of business

enterprises’ negligence in protecting and remedyihg environmental
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conditions around their business operations. Haagisted that some business
enterprises had caused environmental damages lfreimbiusiness operations.
Lastly, the philosopical rationale of enacting tbgal provision is not just
limited to preserve the nature and to ensure tlsamability of the natural
resources but also to empower economic’s situatiothe local community
and to strengthen social cohesion and harmony leetwee local community

and the companies.

8.2.2. Recommendation Two: Mandatory Corporate Soal Responsibility Laws,
Regulations, Guidelines and Policies in Indonesia

Mandatory CSR laws, regulations, guidelines arliCies in Indonesia are
scattered in some different laws and regulationstréditly, there has been
released a government regulation on CSR but thetiegi government
regulation on CSR has not fulfilled yet the majorolgems in the
implementation of the mandatory CSR legal provisiéuirther, extractive
industries and other companies that are exploitiagural resources are
utilizing one of or several international voluntaguidelines on CSR rather
than national mandatory CSR guidelines.

In addition, the sub-national government is atying to pass policies on
CSR to mobilize CSR funds for various motives.hére is no clear policy
from the central government to adjust the curreslicigs on CSR, then the
implementation of the mandatory CSR will be delayed

However, it is necessary to have a codificationabf separated laws,
regulations, guidelines and policies into a singlelicy to enhance the
implementation of the mandatory CSR legal provisioindonesia. At last, the

central government is encouraged to restructure ranse the government
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regulation on CSR to accommodate more inputs aadbfgck from a wider
spectrum of CSR stakeholders in Indonesia.

At last, The legal sanctions for non-complianceC&R provisions should
be strengthened and with the introduction of crahisanctions. The existing
administrative penalty is not sufficient to enforttee law and regulations of
CSR. It is also required a standard on businesshanthn rights practices that
fits Indonesia’s context. It can be used as a miaionaonducting businesses
that respect human rights standard. The legal eafoent of administrative
and criminal codes is necessary because some coapare neglectful in

implementing mandatory CSR legal provision.

8.2.3.Recommendation Three: Mandatory Corporate Swoal Responsibility
Surveilance Body in Indonesia

The absence of permanent and independent sungalldsody on
mandatory CSR in Indonesia is decreasing the le¥etransparency and
accountability on the implementation of mandator$$RC programmes. A
special surveillance body has not yet been estaddisintil now. Therefore, the
jurisdiction and liabilities of surveillance bodisa become unclear. For SOEs,
internal government’s surveillance body may conduabnitoring and
evaluation regarding the implementation of CSR paognes because the
SOEs have source of funding from the governmentgbudAfterwards,
external supervisory agency is also allowed to sipe, to monitor and to
evaluate CSR funds have been disbursed by the SOEs.

Further, it becomes difficult when the internavgmment’s surveillance
body or external surveillance body are going toesuige, to monitor or to

evaluate the implementation of CSR programmes th@aen implemented by
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private companies. They are not authorized by dletb conduct supervisory,
monitoring and evaluation activities towards prevabmpanies. Therefore, the
establishment of permanent, transparent and indegmenmandatory CSR
surveillance body in Indonesia is essential to ease transparency and
accountability performances of mandatory CSR pnognas have been
implemented by either SOEs or private companidsdonesia.

In addition, an independent and powerful CSR sliavee agency is
required for a better supervision, monitoring, @waluation tasks concerning
the implementation of provision 74 on CSR and otht&andard of CSR
practices. This agency will develop policies, mdn@ad guidance for the
strategic implementation of mandatory CSR legaVision in Indonesia.

However, It will also conduct (1) community needsd impact
assessments on the provision, (2) routine mongoand evaluation on CSR
implementation, and (3) encourage international peoation with other
institutions or agencies on the strengthening oR@®8licies in Indonesia. At
last, the CSR surveillance agency might be createtkr direct supervision of
the President Republic of Indonesia or at leaststhtus is at the same level

with ministry body.

8.2.4.Recommendation Four: Indonesia’s Mandatory GR Manual
The government should provide appropriate policiesenhance the
implementation of mandatory CSR in Indonesia. Redicclarity is an
important strategy to implement the mandatory CSHBIl vimplemented.
Further, stagnation of mandatory CSR policy in Imeia due to unclear

policies from the government itself. There shouddabstandard guidelines on
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mandatory CSR and the establishment of permanent iadependent
surveillance body.

The government has passed government regulatid®Séy unfortunately
the policy did not meet the basic requirement tdillfuhe mandatory CSR
legal provision. Mean while, there are some mimestrare conducting CSR
activities based on their respective ministrieseciomctions. It is not a good
signal to enhance mandatory CSR legal provisioterMards, there are also
different implementation strategy between SOEs @ihte companies which
is SOEs implements PKBL programme, even thougheasame time they also
implement mandatory CSR programme in accordancle miticle 74 of Act
No.40/2007.

However, environmental aspect is one of the mogtortant aspects for
mandatory CSR. Even, there are two more aspectalsmemportantin which
social and economic empowerment. The three thingsuld be done
simultaneously and at once. Finally, tax incentigé®uld be given by the
government for companies are implementing good m@ngd CSR
programmes becausestick and *“carrot” policies are still relevant to
encourage the companies obey the rules and regudatin mandatory CSR
legal provision in Indonesia.

Lastly, the government of Indonesia is encouragedraft and pass
Indonesia’s Mandatory CSR Manual for the implemigotaand guidance of
mandatory CSR legal provision. Based on the finglithge draft should include
the following aspects: allocation of CSR funds, dfemaries recruitment
strategies, method of project’s implementation, € 8®olvement, monitoring

and evaluation procedures and reporting procedasher, the draft of the
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manual should be discussed with CSR relevant stddtefs in advance
through Focus Group Discussion (FGD), workshopsamy other means of
socialization.

The codification is necessary because since thacterent of the
mandatory CSR legal provision on 2007 there has Ibeespecific manual to
guide the companies in implementing the provisionturn some companies
developed their own internal policies and guidat@wemplement their own
CSR programmes and some others have been refeiwing number of
international guidance CSR and human rights prlasip

Additionally, there are also companies who did m@te any internal CSR
policies. Below is the proposed table of contewtsthe draft of Indonesia’s
Mandatory CSR Manual.

1. Definitions of CSR
. Community Development
. Charity
Corporate Social Responsibility
. Corporate Citizeship
Sustainability
. Social Investment
2. Principles of CSR Project
a. Transparent
b. Accessible
c. Implementable
d. Accountable
e. Relevancy
3. Types CSR Projects
a. Societal Project
b. Environmental Project
c. Economic Empowerment Project
4. Qualification of CSR Organizational Body within Cpany
a. Specific CSR terminology within the organizatiochhrt
b. Number of personnel
5. Selection of Beneficiaries
a. Beneficiaries Criteria
1. Main beneficiries

-0 Qo0 oTo
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2. Non-main beneficiaries
b. Beneficiaries Selection and Approval Method
6. Budgeting Allocation
a. Amount of CSR budget allocation from private aratesowned
company
b. Criteria of budget allocation from private and statvned company
c. Lump sump financing mechanism
d. At cost financing mechanism
e. Cost sharing financing mechanism
7. CSR Surveillance Body
a. Policies and regulation function
b. Coordination function
c. Supervisory function
d. Investigative function
8. Independent CSR Evaluator
a. Basic requirement of independent CSR evaluator
b. Listed independent evaluator
9. Non-Governmental Organization Involvement Mechanism
a. Criteria of Non-Governmental Organization
b. Certified NGOs
10. CSR Public Private Partnership Mechanism
a. Company with company
b. Company with NGOs
c. Company with foundation
d. Company with higher education institution
11. Coordination Mechanism with Government Bodies
a. Coordination on Assessment Phase
1. Coordination with relevant ministries
a. Monthly coordination
b. Quarter coordination
c. Semester coordination
d. Annual coordination
2. Coordination with local government
a. Monthly coordination
b. Quarter coordination
c. Semester coordination
d. Annual coordination
b. Coordination on Implementation Phase
1. Coordination with relevant ministries
a. Monthly coordination
b. Quarter coordination
c. Semester coordination
d. Annual coordination
2. Coordination with local government
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a. Monthly coordination
b. Quarter coordination
c. Semester coordination
d. Annual coordination
c. Coordination on Evaluation Phase
1. Coordination with ministries
a. Monthly coordination
b. Quarter coordination
c. Semester coordination
d. Annual coordination
2. Coordination with local government
a. Monthly coordination
b. Quarter coordination
c. Semester coordination

d. Annual coordination
12. Types of CSR Implementation Strategy
a. Self implementation by the company
b. Joint implementation with relevant NGOs

c. Joint Implementation with relevant foundation
d. Joint implementation with higher education instaunt
13. Indonesia CSR Index
a. Quarter CSR Index
b. Semester CSR Index
c. Annual CSR Index
14. CSR Auditor and Assesor
a. Basic requirement of CSR Auditor and Assesor
b. Training
c. Certification of CSR Auditor and Assesor
15. Monitoring Mechanism
a. Quarter Monitoring
b. Semester Monitoring
c. Annual Monitoring
16. Reporting Mechanism
a. Monthly Reporting
1. Narrative Reporting
2. Financial Reporting
b. Quarter Reporting
1. Narrative Reporting
2. Financial Reporting
c. Semester Reporting
1. Narrative Reporting
2. Financial Reporting
d. Annual Reporting
1. Narrative Reporting
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8.3

17.

18.

19.

20.

21.

2. Financial Reporting

Evaluation Mechanism

a. Semester Evaluation

b. Annual Evaluation

Sustainability of CSR Project

a. Short term financing, i.e CSR budget of a company

b. Middle term financing, i.e specific financial supptrom the
government.

c. Long term financing, i.e soft loan from bankingtihgion or other
financial institution.

CSR Complaint Handling Mechanism

a. Internal complaint handling mechanism
b. External complaint handling mechanism
Awards and Recognition
a. Basic requirement of Awards and Recognition
b. Awards and Recognition Submission Procedures
c. Benefits of Awards and Recognition
1. Tax reduction
2. Import cost exemption
Legal Sanctions
a. Administrative Sanctions
b. Private Sanctions
c. Criminal Sanctions

Proposed Further Research

The current research reports the evolvement of @8Ry and yet the
stagnation of the mandatory CSR legal provisiorhiwwithe Indonesian legal
system. The study recommends that a mandatory C&Riathbe drafted as a
guideline for implementing the policy in Indoneskuture researchers in this
area are encouraged to further explore guidelinesmandatory CSR
coordination, CSR monitoring, and CSR reportinghédtresearchers are also

suggested to conduct further studies on otheremlaubjects in the area of

mandatory CSR policies.
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