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ABSTRACT

In Palestine, matters regarding civil and commercial disputes brought before civil
courts are subject to the litigation procedures stipulated by the Palestinian Civil and
Commercial Procedures Law No. 2 of 2001. According to this law, litigation rules are
of two types: peremptory or supplementary rules, depending on their relevance to the
public order concept. While the supplementary rules are subject to the will of the
parties where they may agree to confer jurisdiction on a specific court located within
the country of their choice, for peremptory rule that is related to public order, the
jurisdiction belongs to the court. As specified in Law No. 2, the court and litigants
must apply the peremptory rule, or judicial ruling will be nullified. Despite this, the
Law does not clarify “public order”, making it impossible to distinguish peremptory
rules and supplementary rules. Other than bringing about the nullity of the judgment,
there were also inconsistencies and contradictions in the judicial decisions. Therefore,
this study aims to examine public order concept in addition to distinguishing the
peremptory rules from the supplementary rules. This is a doctrinal legal study that
adopted a qualitative approach. The study considered both primary and secondary
sources namely the law, scholarly articles, books, and online databases. Moreover,
interviews were held with 12 respondents for their expert opinion on the subject matter
where the data obtained were further transcribed. Other data sources gathered were
critically and analytically analysed through the content analysis approach. The finding
indicates uncertainty to the meaning and definition of public order concept that has
caused difficulty in distinguishing peremptory and supplementary rules. This has not
just resulted in contradictions and nullity of judicial rulings but also delaying the
issuance of the judgments. Therefore, to avoid this ambiguity, the study recommends
amending Law No. 2 by supplementing provisions that explain and clarify public
order. This will subsequently enhance the concept of public order and make clear
discrepancy between peremptory and supplementary rules, thus circumventing or
lessening contradictions of judicial rulings and nullity of judgments.

Keywords: Public Order, Peremptory Rule, Supplementary Rule, Palestinian Civil
and Commercial Procedure Law, Civil and Commercial Litigation.
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ABSTRAK

Di Palestin, perkara berkaitan dengan pertikaian sivil dan komersial yang dibawa ke
mahkamah sivil adalah tertakluk kepada prosedur litigasi yang ditetapkan oleh
Undang-undang Tatacara Sivil dan Komersial Palestin No. 2 Tahun 2001 (Undang-
undang No. 2). Menurut undang-undang ini, peraturan litigasi terbahagi kepada dua:
kaedah peremptory (tetap) atau kaedah supplementary (tambahan), yang bergantung
kepada kaitannya dengan konsep ketenteraman awam. Kaedah supplementary adalah
tertakluk kepada kehendak pihak-pihak di mana mereka boleh bersetuju untuk
memberikan bidang kuasa kepada mahkamah tertentu mengikut pilihan mereka,
namun bagi kaedah peremptory yang berkaitan ketenteraman awam, bidang kuasa
adalah kepunyaan mahkamah secara mutlak. Seperti yang dinyatakan dalam Undang-
undang No. 2, mahkamah dan pihak yang bertikai mesti menggunakan kaedah
peremptory atau keputusan kehakiman adalah terbatal. Namun begitu, undang-undang
ini tidak menjelaskan "ketenteraman awam", menyebabkan mustahil untuk
membezakan kaedah peremptory dan kaedah supplementary. Selain daripada
terbatalnya penghakiman, berlaku percanggahan dan perselisihan dalam keputusan
kehakiman. Oleh itu, kajian ini bertujuan untuk mengkaji konsep ketenteraman awam
di samping membezakan kaedah peremptory daripada kaedah supplementary. Oleh
yang demikian, kajian ini bertujuan untuk menjelaskan konsep ketenteraman awam, di
samping membezakan kaedah peremptory dan kaedah supplementary. Kajian ini
merupakan kajian undang-undang doktrinal yang menggunakan pendekatan kualitatif.
Ia mengambil sumber primer dan sekunder iaitu rujukan kepada undang-undang,
artikel ilmiah, buku dan pangkalan data dalam talian. Selain itu, temu bual diadakan
dengan 12 orang responden bagi tujuan pendapat pakar mereka mengenai perkara
tersebut dan data yang diperoleh seterusnya ditranskripsikan. Kesemua sumber data
yang dikumpul juga diteliti dan ditafsir secara kritis serta analitikal melalui pendekatan
analisis kandungan. Dapatan menunjukkan ketidakpastian kepada maksud dan definisi
konsep ketenteraman awam yang menyebabkan kesukaran membezakan kaedah
peremptory dan supplementary. Ini bukan sahaja mengakibatkan berlaku
percanggahan dan terbatalnya keputusan kehakiman tetapi juga menyebabkan
penangguhan penghakiman. Oleh itu, untuk mengelakkan kekaburan ini, kajian
mengesyorkan untuk meminda Undang-undang No. 2 dengan menambah peruntukan
yang menjelaskan ketenteraman awam. Ini seterusnya akan mempertingkatkan konsep
ketenteraman awam dan memberi perbezaan yang jelas antara kaedah peremptory dan
kaedah supplementary, sekali gus dapat mengelak atau mengurangkan percanggahan
keputusan kehakiman serta pembatalan penghakiman.

Kata Kkunci: Ketenteraman Awam, Kaedah Peremptory, Kaedah Supplementary,

Undang-undang Tatacara Sivil dan Komersial Palestin, Litigasi Sivil
dan Komersial
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CHAPTER ONE

INTRODUCTION

1.1 Background of Study

The Palestinian judicial system is unique because Palestine has been occupied and
influenced by different powers and rulers over the last century, which shaped today’s
legal and judiciary systems. Ottoman, British, Jordanian, Egyptian and Israeli law are
all still enforceable in parallel with Palestinian law. Palestinian law was enacted after
the creation of the Palestinian National Authority as the result of the 1993 Oslo
Accord between the Palestinian Liberation Organization and Israel. To understand the
components of the current judiciary system in Palestine, should to review, in brief, the

background of the legal system in Palestine throughout history'.

Palestine, like the rest of the region, was subject to Ottoman rule, which lasted four
centuries, from 1516 to 1917, during this period the Ottoman Empire issued many laws
and regulations that regulate various areas of life, including the application of the
Ottoman Code of Procedure to Palestine. After the defeat of the Ottoman Empire in
the First World War, Palestine was placed under the British mandate according to a
decision issued by the League of Nations at the time. Several laws and regulations
were issued in the era of the British Mandate to governing Palestine, like the Law of
supreme court Procedure of 1937, The Procedural Law of 1938 Governing Trademark
Cases as amended, Code of Judicial Procedure of 1938 as amended. Law of Judicial
Procedure No 14 of 1938 aims to regulate work before the central courts “courts of the

first instance” and land courts, as well as The Code of Conciliation Court Procedure

' Wael Lafee, Palestinian Law and the Formation of Regular Courts Jurist, June 19, 2012,
http://jurist.org/dateline/2012/06/wael-lafee-palestine-judiciary.php.
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of 1940 as amended, which used to regulate work before the Magistrate’s Courts only,
that means each level of litigation had a Code of Procedure that regulates work before
it. In addition to that, there was Law No. 45 of 1947 regarding the Jurisdiction of
Conciliation Courts, which included the important rules related to the specific
jurisdiction of the Magistrate’s Court and important procedural provisions regarding
the appeal and time-limit for filing an appeal. These laws clearly defined the rules of
jurisdiction, whether value, territorial, or subject-matter jurisdiction. All the laws
mentioned above were applied in the Gaza Strip only “the southern governorates of
the State of Palestine”?>. However, the situation was different in the West Bank after
its annexation to the Kingdom of Jordan at the beginning of the fifties of the last
century and thus became part of the Kingdom of Jordan, accordingly most Jordanian
laws were applied to the West Bank, including the Jordanian Law of the Judicial

Procedures No. 42 of 1952.

Counsellor Salim al-Sakka former Minister of Justice Said*:

“These laws, despite their multiplicity and differing source at times, were clear,
specific, and categorical regarding the rules of jurisdiction. Most of these rules were
rules related to public order, and it is not permissible to violate it, this is what the court
rulings have settled on throughout that period. For example, a plea of lack jurisdiction
was one of the pleas related to public order, so the regular courts could not interfere in

the work of the Sharia courts regard to matters of the personal status of Muslims,

2 Rosanna York, "The Ottoman Period: The Evolution of The Palestinian Legal System Starts Mixed
Sources of Law: Islamic and Continental Law the Ottoman Period, Slideplayer.Com, Last modified
2015, https://slideplayer.com/slide/5749414/.

3 Interview conducted with Saleem Mustafa Al-Saka. Former Minister of Justice, Palestine- Gaza,
October 20, 2020.




otherwise, this interference will be null due to violation rules of public order i.e., rules

of jurisdiction”.

As for the personal status of non-Muslims, there were clear legal texts regulating this,
for example, there was a church court that was responsible for issuing an inheritance
inventory for the deceased non-Muslim, and if heirs did not agree to go to the church
court, the jurisdiction becomes to the courts of the first instance as a court of personal

status for non-Muslims®.

The legal system in Palestine was classified as following the Anglo-Saxon system in
the past, which often relies on judicial precedents as one of the sources of law on which
the judge relies on his judgment. This matter has led to the stability of legal centres in
Palestine to a large extent. But, the PL in the modern era, when promulgating
Palestinian Civil Procedure Law (PCPL) No. 2 of 2001, no longer follows t6he Anglo-
Saxon system, but rather followed the “Latin” or mixed system. Also, the PL adopted
when issuing the PCPL No. 2 of 2001 The method of drafting and tabulating the new

Egyptian Civil Procedure Law No. 13 of 1968°.

The countries that adopt the “Anglo-Saxon” legal system are entrusted with the chief
and/or the chief justice with all the powers related to the administration of the
judiciary, and among those countries, the United Kingdom, while the countries that
adopt the French legal system and/or what is known as the “Latin” system, we find

That these powers are entrusted to a council formed of judges themselves in what is

4 https://info.wafa.ps/ar_page.aspx?id=3810 .
5 Sharif Ahmad Yisuf Ba‘lshah, [jra'at Al-Taqdi Amam Al-Qada’' Al-Idari, 1st ed. Cairo: Arab Studies
Center for Publishing and Distribution, 2018.




known as the Supreme Judicial Council, with some limited powers given to the
Minister of Justice, which is focused on following up efforts with the competent
authorities to provide the judiciary’s needs of headquarters, logistical tools, etc. The

Maghreb countries and Jordan are among the countries that took this model®.

There are many differences between the two systems of common law and civil law,
which center on the difference between each of them in their characteristics, form, and
content. Yes, both of them aim to achieve justice, but the concept of justice differs
slightly in each system, and the way to find that justice varies greatly in its shadow.
The component of legislation in the civil law system is the legal texts that the legislator
sets, of different nature, and divides them into specialized codes that set provisions to
solve or treat certain assumptions that include certain conditions and problems’. This
is the first and primary reference for all cases before the court, and as we know that
case law is also applicable in the Latin legal system, but it is an interpretative source
for the law. As for under the common law system, judicial precedents are a first and
basic source of legislation, where all judicial rulings are written down and recorded in
order to take the place of legal texts, and it is necessary to refer to them in the event of
a repetition of the incident and the issuance of the same ruling in it if there is no

ambiguity or circumstances opposite®.

After the issuance of the Judicial Authority Law No. (1) of 2002, it can be said that the
Palestinian legislator adopted a legal and judicial system that is closer to the “Latin”

system than to the “Anglo-Saxon” system. The amended Palestinian Basic Law of

‘https://www.hjc.gov.ps/ar
7 https://www.thelegalist.net/post/
8 https://www.marefa.org/




2005, Judicial Authority Law No. (1) of 2002, and Law No. (5) of 2001 Forming
Regular Courts, the aforementioned council has become the competent authority to

manage the affairs of the components of the judicial authority’.

In short, this is the situation before the promulgation PCPL No. 2 of 2001, which
hereby repealed those laws previously mentioned, as well as unified procedures before
the regular courts in the State of Palestine, especially between West Bank and Gaza
Strip, as stated in article 292 thereof in chapter fifteen under the heading of final
provisions of this Law. When the PCPL No. 2 of 2001 was promulgated in Gaza City
on May 12, 2001, and has ratified by the Palestinian Legislative Council at its session
held on September 28, 2001, and published in the Official Gazette, it has become the
only law applied to all lands of Palestine with regard to all civil and commercial court

cases, claims, motions and challenges before the regular courts in Palestine.

Public order as a study attracts interest across various disciplines in humanities because
public order is a flexible, evolving and diverse concept that differs from one society to
another according to the place and time of this society!’. However, the concept of
public order is of particular interest in the field of legal sciences, primarily because of

its close association wlith the concept of justice as an integral part of the legal

? https://www.hjc.gov.ps/ar. https://www.hebron.edu/index.php/law-dep/law-dep2/law-dep2-
courses.html

1 Mauro Cappelletti, "Governmental and Private Advocates for The Public Interest in Civil Litigation:
A Comparative Study", Michigan Law Review 73, no. 5 (1975): 793, doi:10.2307/1287730. Ibrahim
Harb Moheisen, "The Relationship Between the Principle of Double Degree Judgment and The Public
Order in Civil Procedure Law Comparative Study", Dirasat: Shari'a and Law Sciences 39, no. 1 (2012):
266, https://journals.ju.edu.jo/DirasatLaw..

. eliyan Idaa, "The Idea of Public Order and Freedom of Contract in The Light of Algerian Law and
Islamic Jurisprudence" Ph. D, University of Abu Bakr Leqayd - Tlemcen - Faculty of Law and Politics
Algeria, 2015.




system'!. Public order is not considered procedural law. Public order is a legal concept
in the context of civil procedure law. Therefore, as a legal concept in the context of
civil procedure law, public order plays a pivotal role in organising judicial work and
judicial evidence in all stages of litigation through a set of rules that form legal
principles topped it, such as the adversarial principle and the double-hearing principle
and the principle of impartiality the judge'?. In addition, the concept of public order in
civil procedure law includes some principles such as the principle of adversarial
proceedings, the equality of the parties before the judiciary, independence of the
judiciary, the principle of two-level litigation, "right of appeal", right of defence, and
the principle of public hearings. Failure to apply these rules and principles during the
litigation process leads to the absolute nullity of the judgement and judicial procedures

taken in the lawsuit.

Palestinian Civil and Commercial Procedure Law No. (2) Of 2001 is the body of law
that protects the parties from a lawsuit in exercising their litigant rights by regulating
the process that courts must follow when hearing cases of a civil or commercial nature
(a "civil or commercial actions," as opposed to a criminal action). Civil and
commercial procedure law refers to the rules and practices that govern courts, lawyers,
and litigants in the resolution of disputes. In addition, Law No. (2) Of 2001 mentions
the types of pleadings or statements of case, motions or applications, and orders
allowed in civil cases, the timing and manner of depositions and discovery or

disclosure; the conduct of trials, the process for judgement, the process for post-trial

" Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, 1st ed. Cairo: dar alnahda alearabia, 2002.

12 delegation, T. (2017). Does the supreme court raise what it deems objective defence not raised
before the original judges during its consideration of appeals before it? (Contribution of the Tunisian

delegation). In: Eighth Conference of Presidents of supreme court in the Arab States, Nouakchott.
Nouakchott, 23-24 October 2017.



procedures, means of challenging judgements and consequences of not following
correct ways in implementing judicial procedures, as well as how the courts and clerks
must function'. Furthermore, civil and commercial procedure refers only to form and
procedure, and not to the substantive law that gives people the right to sue or defend a
lawsuit. It can be enacted by either the legislature or the courts. A procedural system
provides the mechanism for applying substantive law to real disputes. Such a system
sets guidelines as to what information the judge or jury receives, how that information
is to be presented, and by what standards of proof "by a preponderance of the evidence"
the information will be adjudged'®. An effective procedural system ensures that similar
cases will be treated similarly by the courts. The provisions of this Law shall apply to
all civil and commercial court cases, claims, motions, and challenges before the regular
courts in Palestine. Therefore, the scope of this law in Palestine is civil and commercial

cases only.

Public order concept is often raised during the hearing of lawsuits. However, due to
the lack of clarity within Palestinian Civil and Commercial Procedures Law No. 2 of
2001 as to what constitutes a matter of public order and what does not, decisions
regarding whether a particular lawsuit is affected by public order are at the discretion
of the presiding jurists. Despite the concept of public order being frequently used,
jurisprudence and the judiciary did not agree on a definitive definition of this concept,
although the judiciary had defined it in a flexible manner without determining this

definition'’.

13 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, 1st ed.
GAZA: Al-Quds Press, 2016, P 64.

14 Richard D Freer, Civil Procedure, 5th ed. U.S: Wolters Kluwer Law & Business, 2021, p 8.

15 Riad Mustafa Al-Barlusi, "The Concept of Public Order from A Legal Point of View", Arab
Contractors Journal -, no. (2017): 78-79.



In the context of civil procedure law generally, public order rules have been established
for several purposes, the most important of which is the organisation of judicial
protection between individuals themselves or between individuals and the public
authority in society'®. These rules aim to take into account the public and private
interests of society and individuals'’. This is accomplished firstly by regulating the
means of recourse to the judiciary throughout the lifetime of the lawsuit, and secondly
by the organisation of all parties involved the case including the competent authority
to which recourse is made'®. Therefore, it may be argued that the idea of public order
in the Palestinian Civil and Commercial Procedures Law is an embodiment of the rule
that an interest of justice prevails over the self-interest of the litigants. For this reason,
the rules relating to civil procedure may be categorised in two types. The first type is
related to public order, which represents the majority of these rules because they relate
to the basic principles of litigation while the second type is related to the private
interests of individuals and litigants. This classification depends on the purpose of

these rules '°.

16 Ibrahim Harb Moheisen, "The Relationship Between the Principle of Double Degree Judgment and
The Public Order in Civil Procedure Law Comparative Study", Dirasat: Shari'a and Law Sciences 39,
no. 1 (2012): 266, https://journals.ju.edu.jo/DirasatLaw..

. eliyan Idaa, "The Idea of Public Order and Freedom of Contract in The Light of Algerian Law and
Islamic Jurisprudence" Ph. D, University of Abu Bakr Leqayd - Tlemcen - Faculty of Law and Politics
Algeria, 2015.

17 Awad Ahmed Al-Zu'bi, Principles of Civil Trials, 1st ed. Jordan: Dar Wael Publishing, 2003. Ahmed
El Sayed Sawy, The Mediator in Explaining the Civil and Commercial Procedures Law, 1st ed. Cairo:
Dar alnahda alarabia, 2010, p 6.

18 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, 1st ed.
GAZA: Al-Quds Press, 2016.

19 Ibrahim Harb Moheisen, "The Relationship Between the Principle of Double Degree Judgment and
The Public Order in Civil Procedure Law Comparative Study", 267.

Najeeb Abdullah Al- Jabsheh, "The Public System Concept and Its Implementations in Palestinian
Legislation" Master Thesis, An-Najah National University< Nablus¢ Palestine, 2017.
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In other words, it can be said as there are some rules, principles and procedures, such
as the rules of jurisdiction, the time-limits prescribed for challenging judgement s and
decisions and conditions of notification judicial documents, in the Palestinian Civil
and Commercial Procedures Law No. 2 of 2001 that regulate the civil litigation process
before the regular courts in the state which must be followed by the court and the
parties during the hearing of the lawsuit because they are essential and related to the
foundations of judicial organisation?’. There are also principles, such as the principle
of public hearings, right of appeal, principle of adversarial proceedings and the
equality of the parties, that the court must observe and respect, otherwise, all the
procedures relating to the litigation will be null. These rules, principles and procedures
are considered by Palestinian law to be related to public order because they serve the
public interest and whole society, as opposed to solely the litigants’ interest. Therefore,
the rules, procedures and steps stipulated in the Palestinian Civil and Commercial
Procedures Law No. 2 of 2001 must be followed during the litigation process,

otherwise, failure to comply with these rules will lead to the nullity of the judgement.

There are legal articles in the PCCPL such as article 39%! and article 44 which include
rules and procedures related to public order that must be followed by the judges and
the parties, otherwise, the procedures and judgement are null. Examples of rules
relating to public order are the case of value jurisdiction “Jurisdictional Amount” and
Subject-matter jurisdiction “Ratione Materiae”. On the other side, there are legal

articles such as articles 4222, and article 43 not related to public order that the parties

20 Loic Cadiet, "Introduction to French Civil Justice System and Civil Procedural Law", Ritsumeikan
Law Review, no. 28 (2011): 331-393.

21 Article (39) “Magistrate's Court shall be competent to adjudicate the following: 1. Actions whose
value does not exceed (10,000) ten thousand Jordanian dinars or their equivalent in legal tender, ...”

22 Article (42) “1. Jurisdiction lies with the court within the circuit of which the domicile or workplace
of the defendant, or the place in which the obligation arose, is located. 2. When there are several
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may agree to waive or not to invoke it, also, its violation does not lead to the nullity of

the judgement, like local jurisdiction “Ratione Loci”.

It is clear from the above that a distinction must be made between legal articles and
judicial procedures in Palestinian Civil and Commercial Procedures Law No. 2 0of 2001
that are considered fundamental and essential procedures that must be taken into
consideration during litigation, and those that are not. Starting from the stage of filing
the lawsuit and the preceding procedures such as judicial notifications and summonses
until the issuance of a judgement and the procedures between them, as well as the stage
of appealing the judgement, whether before the Court of Appeal or the Court of
Cassation. Failure to observe essential procedures leads to the procedures and verdict
being considered null and void. The nullity, in this case, is called absolute nullity.
These procedures and statutory provisions are considered essential because they are
related to the public interest, as they aim to regulate litigation in the state, such as the
rules of judicial jurisdiction. Consequently, the Palestinian legislator considered such
rules to be related to the concept of public order. Aside from those rules related to
public order, there are statutory provisions and judicial procedures that are not related
to the public interest, but are instead purely concerned with the interests of the parties.
Violation of those provisions and judicial procedures also leads to nullity. However,
in this instance the nullity is referred to as a ‘relative’ or ‘partial’ nullity. Therefore,
these procedures or provisions of the PCCPL are not considered related to the public

order concept.

defendants, jurisdiction shall lie with the court within the circuit of which the domicile or workplace of
one of them is located”.
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Examples of the rules and procedures related to public order include the subject-matter
jurisdiction, “jurisdiction ratione materiae”, case of value jurisdiction, and the rules
governing the work of judges and the procedures of litigation. Taking the rules
governing the work of judges and the procedures of litigation as a specific example,
the rules specify that the verdict must be signed by the judges who issued the ruling.
Since the rule refers to an essential procedure, it is related to the concept of public
order. therefore, the court shall raise this issue on its own because it violates one of
fundamental procedures. This was confirmed by the Palestinian Court of Cassation
"C.C"in Case No. 63/2015 by saying: The C.C found that the draft appealed judgement
issued by the "Nablus" Court of First Instance in its appellate capacity, was signed by
the head of the judges’ panel and was not signed by the rest of the judges, which makes
the judgement flawed and null according to provisions of article 172 of PCCPL.
Consequently, the judgement is considered null. In addition, this issue is related to
public order, and the court has the right to raise it on its own, and accordingly, and
without examining the other reasons for the appeal. So, the C.C decided to annul the
judgement for this reason?’. In addition, this was confirmed by the Palestinian C.C in
the case No 35/2010. “The procedures related to the public order must be raised by the
court, even if none of the litigants invoked or mentioned it. Based on this, the value
jurisdiction is considered related to public order, and the court must raise this matter
on its own at any stage of the lawsuit” 2. Therefore, the court, whether Magistrate’s
Court or Court of First Instance, as well as the Court of Appeal and cassation, must
raise any matter or rule related to public order on its own, even if the parties to the

lawsuit did not raise this issue before the judge. For example, if the Magistrate’s Court

2 Judgment of the Cassation court Convening in Ramallah in Case No. 63/2015, Civil Action, Issued
on: 02/03/2015.

24 Judgment of the C.C Convening in Ramallah in Case No. 35/2010 Civil Action Issued on 09/12/2010:
Cassation Litigation Type: Civil Case.
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or Court of First Instance does not notice that there is a violation of one of the rules
related to public order, such as the court has no jurisdiction to hear this type of case or
there is an error in composition of the court, then the Court of Appeal must raise the

matter on its own without waiting for the parties to invoke this issue.

The above rules and procedures are related to the public order®® as they guarantee
individuals within society, without exception, a means of defending their own rights
before the regular courts within the country®®. However, non-essential litigation
procedures are not related to the public order since those rules guarantee means of
defence for individuals’ rights, but not for the public interest of the society. An
example of rules not related to the public order, the local jurisdiction rules®’. This in
fact is implicitly understood in the wording of paragraph 1 of article 42, 43 of PCCPL.
Local Jurisdiction lies with the court within the circuit of which the domicile or
workplace of the defendant, or the place in which the obligation arose, is located. The
parties may agree to confer jurisdiction on a specific court contrary to the rules laid

down in article 42 hereof, in which case jurisdiction shall lie with such court.

Through a detailed review of the provisions of the PCCPL No. 2 of 2001, which
regulates the procedures and rules before regular courts in the State of Palestine (Gaza

Strip and the West Bank), reveals frequent references to the words "public order" in

% (The issue of jurisdiction ratione materiae, value jurisdiction and qualitative jurisdiction, considered
during dispute and is always submitted to the court of the subject for its related to public order and duty
of the court requires that it deal with this issue on its own). Reasons for public order, substantive, value
and specific jurisdiction reasons relating to public order, 79 substantive, value and specific jurisdiction
reasons relating to public order (Egyptian the C.C Civil Service 2017), appeal No. 2944 of the 79th
session 2017/04/10).

26 Moheisen, Ibrahim Harb. The General Theory of Civil Defence, Jordan: Dar Al-Falah Publishing
and Distribution, 2008, 35-36.

27 Fahmy, Wajdi Ragheb. Principles of Civil Judiciary, "The Law of Pleading", Cairo: Dar al-Nahda
al-Arabiya, 2001, 13.
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many legal texts. Despite recurring references to the term “public order”, Palestinian
legislators appear to have overlooked defining the meaning of public order in PCCPL.
Therefore, the focus of this study is to define the concept of public order within
Palestinian law, to determine the procedures and legal provisions related to public
order in PCCPL and finally, to understand the consequences of violating one or more

procedures related to public order.

Before moving to the problem statement of the study there is an important note that
must be clarified. Palestinian laws included PCCPL apply only to the Palestinian
territories, meaning Gaza Strip and the West Bank. Jerusalem city and the rest of
occupied Palestine is under Israeli occupation and governed by Israeli law. It should
also be noted that there are some foreign laws that are still applicable to the Palestinian
territories because Palestine has been occupied and influenced by different powers and
rulers over the last century, which shaped today’s legal and judiciary systems. To
understand the components and historical development of the legal system in Palestine,

see the figure below.
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Figure 1. I The Historical Evolution of the Palestinian Legal System?®

1.2 Problem Statement

The main problem encountered during the course of this study was the lack of
legislative texts referencing the concept of public order in the Palestinian Civil and
Commercial Procedures Law No. 2 of 2001 “PCCPL”. Consequently, identifying a

precise definition or uniform standard of what constitutes public order was difficult.

28 Birzeit University, Institute of Law, http://lawcenter.birzeit.edu/lawcenter/ar/homepage/2013-08-31-
07-08-03
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This is especially true given the high proportion of rules within this law which relate

to public order. This is partly because it regulates the procedures of litigation®”.

The lack of legislative provisions specifically referring to public order, in turn,
contributed to a lack of knowledge generally as to which procedures referred to public
order and which did not. The judge is the one who determines whether this rule or
procedure is related to public order or not. The main point here is that if there is a
violation of one of the procedures or rules related to public order, this leads to the
absolute nullity of the judicial ruling and the lawsuit must be heard again from the
beginning, consequently a waste of time, effort, and expenses. While if there is a
breach of one of the procedures or rules that are not related to public order, the relative
invalidity is the effect of this breach, but the relative invalidity can be corrected,
condoned, or waived by the parties, unlike absolute invalidity, which cannot be

condoned, corrected, or waived, whether by the parties or the court’.

1.2.1 Inadequacy of Existing legal articles in the Palestinian Civil and
Commercial Procedures Law No. 2 of 2001

The first issue in this study is the lack of legal articles regulating the concept of public
order in PCCPL No. (2) of 2001. The term “public order” is contained in many legal
articles without referring to a clear definition of public order concept. The absence of
a concrete definition has led to the discretionary interpretation for public order concept
by the judge. As an example of this matter, article 24, paragraph 1, of PCCPL states

that: “In other than the cases in which nullity relates to public order. Nullity may not

» Moheisen, Ibrahim Harb. “The Extent of Litigation on Two Degrees in Public Order,266-277.

30 Ronald J. Scalise Jr., "Rethinking the Doctrine of Nullity", Louisiana Law Review 74, no. 3 (2014):
686.
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be invoked by other than those who are statutorily invested with the right to procure

nullity nor may it be invoked by the party who caused it”.

In reference to article 24, paragraph 1 above, it is noted that the term "public order" is
included in it without specifically identifying cases of nullity. How, therefore, can one
distinguish between nullity specific to public order and nullity that arises from an issue
unrelated to public order? If a procedure relates to public order, then failure to comply
with it will result in nullity of the procedures that have been carried out. However, if
the procedure does not relate to public order, then nullity is not applicable, then it
becomes true as soon as he does waiver it by the litigant who the law gave him the
right to do so that®!,

Therefore, there is no legal article on which the judge can base his decision as to
whether a procedure is related to public order or not? Such a decision has
consequences. Specifically, any violation of any procedure-related to public order
leads to the absolute nullity of the judgement and procedures, and the nullity may be
raised at any stage of the litigation. Because Palestinian law does not specify or define
what are the rules, articles, or procedures related to public order, or at least a definition
of what is meant by the term public order in the context of the civil procedure law.>?
so the court and the litigants can understand whether a proceeding is related to public

order or not, and that any violation “infraction” of these procedures will ultimately

3 Al-Farra, Abdullah Khalil. Briefness in Civil and Commercial Proceedings- Part II - Opposition and
Governance, Jerusalem: Jerusalem Library, 2 ed, 2015, 177. Thunoon, Yasir Basem and Yahya,
Saddam Khazal. “Legal Implications of False Judgment in Civil Procedure Law”, Alrafidain of law 14,
No. 50(2016), 356.

32 Sherif Balousha, Litigation Procedures Before the Administrative Judiciary: A Comparative
Analytical Study Cairo: Arab Studies for Publishing and Distribution, 2018, p 871.
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lead to nullity **. For example, article 232, paragraph 1, of the PCCPL, states that "new
grounds may not be raised "it is not permissible to submit new defences" or submit
new evidence before the C.C unless it relates to the public order". There is no
clarification of the term “public order”. It is subject to individual interpretation®*. This
is what the C.C ruled in case No. 84 / 2010*°. “New grounds may not be raised nor
new evidence presented before the C.C unless they are related to public order based
on article 232/1; Since the allegation of fraud is not related to public order, the reason

for challenging the judgement is not acceptable”.

Therefore, according to the provision of the previous legal article No 232, paragraph
1, it is not permissible to present evidence or arguments or to uphold any of the reasons
for appeal before the C.C unless such evidence or reasons are related to the public
order. PCCPL did not specify the defences or reasons related to public order which
was not presented before a Court of First Instance or before the Court of Appeal and
allowed for the first time before the C.C°. Thus, what is the basis or legal text on
which the Palestinian C.C has built that the allegation of fraud is not related to public
order and may not be invoked or raised before C.C? Palestinian legislator was not
explicitly stated what are the defences or reasons related to public order, and was not
establish a clear and disciplined definition of public order in the context of the PCCPL

so that the court can be guided by it.

33Zahra, Tizararin and Nawal, Khawaldi. “Procedural Abolition in the Code of Civil and Administrative
Procedures,” Master Thesis., University of Abderrahmane Mira Bejaia, Algeria, Faculty of Law and
Political Science, Special Law Department, 2015-2016, 18-19.

3% 'Uthman Takruri, Alkafi in Explaining Civil and Commercial Procedures Law, 4th ed. Palestine,
Hebron: Academic Bookshop, 2019, p 470.

33 Judgement of the Cassation court Court Convening in Ramallah in Civil Case No. 84 /2010, Issued
on: Jun 13, 2010.

36 Al-Nidani, Ansari Hassan. Code of Civil and Commercial Procedures Code 324 University of Banha,
Legal Studies Program, 2001, p. 189. Judgement of the Cassation Court Convening in Ramallah in Case
No. 616 /2014, Civil Action, Oct 24, 2017.
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Lawyer Nazim Aweidah®’ comments that article 232 of the Civil and Commercial
Procedures Law on which the Palestinian C.C judgment was based was vague and
unclear. Because there is no specific criterion by which the court can determine what
defences related to public order may be raised by the court and the parties for the first
time before the C.C, and what defences are not related to public order and which may

not be invoked.

In this regard, Judge Othman Takruri *® says that the Palestinian law, as well as the
C.C, did not clarify or specify what procedures are considered related to public order
or not, and this is one of the main problems in the Palestinian Civil and Commercial
Procedures Law, as well as in the Palestinian judiciary. This was confirmed by the
Palestinian C.C in case no 652 / 2017 " At the outset, it must be noted that the validity
of the procedures related to public order, the court must address them even if none of
the litigants came to raise them or mention them in accordance with the law and

jurisprudence™®".

1.2.2 Difficulty Identifying Cases of Nullity of Judicial Proceedings
The second legal issue in this study is nullity of judicial proceedings contrary to public
order and the legal effect of it. Undoubtedly, nullity is the most important penalty for

violating procedural rules, also because none of the existing procedural systems can

37 Interview conducted with attorney Nazim Oweida, Palestine-Gaza, September 10, 2020.

38 Interview conducted with prof. Othman Takruri, Palestine—-Ramallah, September 17, 2020.

39 Judgement of the Cassation Court Convening in Ramallah in Case No. 652 /2017, Civil Action, Sep
25,2017.
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be dispensed with*. It is known that nullity, in general, is the penalty imposed by the
law as a result of a defect in the procedural work stipulated by the law*!' and the right
steps to carry out this work, so that this defect leads to the violation of the procedure
of the legal form specified in the law #*. There is another definition nullity was deemed
to be “’the civil legal sanction that repeals the juridical act each and every time it was
concluded with the no observance of the legal formal, procedural, and substantive
provisions enacted for its validity’’ by depriving it of those effects*’. It is often the sole
responsibility of the legislator to determine the cases and reasons for nullity, and this

is based on the rule “No nullity without legal text**,

The PCCPL has cited cases worthy of nullity, but does not work to define or restrict
them, so, there may be a reason for nullity, but the legislator did not mention it*.
Consequently, it must differentiate between the nullity based on public order, and

nullity unrelated to public order. In situations where nullity is related to public order,*

it must determine if the nullity is a punishment for violating jus cogens “Peremptory

40 Dana Larisa Druga, "Nullity. Procedural Penalty in The New Code of Civil Procedure", Anuarul
Universitatii Petre Andrei Din lasi Fascicula: Drept, Stiinte Economice, Stiinte Politice, no. 20 (2017):
110-123, doi:10.18662/upalaw/07.

4l Khater, Talat Youssef. Theory of Absence in Civil and Commercial Procedure Law: Dar al-Fikr wa
al-Hakun, 1% ed, 2014, 32-33 and after that.

42Armouti, Suzan Mohammed Shehadeh. “Fundamental defect and it is impact on the invalidity of the
judicial proceedures,” Master Thesis., Middle East University for Graduate Studies, 2009, 56.

43 Alexandra Gabriela, "Some Theoretical and Practical Aspects concerning the Nullity of Trading
Companies”, Perspectives of Business Law Journal 1, no. 1 (2012): 130-131.

4 Article (23/1) “A procedure is null if the law expressly provides for its nullity or if it is marred by a
defect by reason of which the object of the procedure is not realized”

N Nadaf, Maher Maarouf. “The Absence of Judicial Rulings in Islamic Jurisprudence,” Ph. D Thesis.,
College of Graduate Studies, University of Jordan, 2005, 47. Ma'arouf, Hussein Abdul Qader. “The
Negligence of Judicial Notifications in the Iraqi Civil Procedure Law,” Gulf Arab Journal 37, Issue 3-
4 (2009), 69. Wali, Fathy. The Theory of nullityin the Civil procedures law, Alexandria- Egypt:
Manshaet Al Ma’aref, 1% ed, 1959,7.

46 Some jurisprudence distinguishes between "nullity," "avoidance" or "validity" these terms are
different if they are used in international law than in private law. For further information and details see
Hans W. Baade, "Nullity and Avoidance in Public International Law: A Preliminary Survey and A
Theoretical Orientation", Indiana Law Journal 39, no. 3(1964).
https://www.repository.law.indiana.edu/ilj/vol39/iss3/.

19




norm”. The Peremptory norms are the rules established to protect the common good,

public interested or to regulate litigation proceedings*’.

Nullity is perhaps one of the most frustrating problems faced by lawyers and litigants.
The fact remains that it is possible for a case to collapse and for a judge to rule in
favour of nullity, solely due to a procedural error relating to public order at any stage
of the litigation process. Thus, the litigation will continue and remain threatened at an
advanced stage of the proceedings by the nullity of its procedures due to a defect in
one of the procedures related to public order*®. The danger of this situation lies in the
fact that the nullity related to public order can be raised by the parties or the judge at
any stage of the litigation process as follows*:

Firstly, the judge can independently adjudicate in favour of nullification of
proceedings, even if the parties do not invoke this nullity’®. As long as there is a
violation of the rules of public order the judge has the right to independently adjudicate
in favour of nullification’'. This was confirmed by the Palestinian C.C in many of its
rulings, for example, Case No 35/2010. “The procedures related to the public order
must be raised by the court, even if none of the litigants invoked or mentioned it. Since
the value jurisdiction is considered related to public order, the court must raise this

matter on its own at any stage of the lawsuit, and since the value of the lawsuit is more

47 Al-Farra, Abdullah Khalil. Briefness in Civil and Commercial Proceedings- Part II, 176. Armouti,
Suzan Mohammed Shehadeh. “Fundamental defect and it is impact on the invalidity of the judicial
proceedures, 70.

8 Thamear. H. Nasir&Ali. S. Dakhil: Correct the Defective Judicial Procedure (Comparative Study),
Journal of the legal investigator of legal and political sciences, no.4 of the sixth year (2014), 250.

49 Ronald J. Scalise Jr., "Rethinking the Doctrine of Nullity”, 691. Al-Rashidi, Fawzi Dheem. “The
Invalidity of Procedural Action in Civil and Commercial Procedure Kuwaiti Law “A Comparative with
Jordanian Law",” Master's Thesis., Middle East University, 2011, 52-53. Armouti, Suzan Mohammed
Shehadeh. “Fundamental defect and it is impact on the invalidity of the judicial proceedures, 69.

30 Ealwash Farida and Burkan Kahina, "Defense of Nullity Under the Civil and Administrative
Procedures Law" Master's thesis, Université Akli Mohand Oulhadj Bouira, 2016, p38.

31 Boujelal Kouachi, "Null and Void in Civil Proceedings", Blog, Qawaneen.Blogspot, 2018,
https://gawaneen.blogspot.com/2018/03/blog-post_60.html.
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than 10 thousand Jordanian dinars, the Court of First Instance, as opposed to the
Magistrate’s Court, has jurisdiction because the issue is considered a matter of public
order. Therefore, the C.C decided to annul the ruling and return the case to the Court

of First Instance to hear the lawsuit from the beginning”>2.

Secondly, it is worth mentioning that the nullity related to public order may be invoked
at any point or level during litigation, even for the first time before the Court of Appeal
or the C.C>*. Palestinian cassation court ruled that not giving the parties an opportunity
to defend their opinion and cause breach of the right to defence involves a violation of
the public order, which entails nullity. The court then ruled to annul judgement and
return the case to the Court of First Instance for reconsideration by a different
committee. “No. 368/2003, 29 September 2004”. On the contrary, if it is not related to
public order, it is not possible to invoke for the first time before appeal or cassation

court>®.

Thirdly, everyone has the right to invoke nullity based on public order. This means

that any person who has a legal status affected by the nullity has the right to invoke it,

32 Judgment of the C.C Convening in Ramallah in Case No. 35/2010 Civil Action Issued on 09/12/2010:
Cassation Litigation Type: Civil Case.

33 Labiad Leila and Ali Kheira, "The Legal System for Nullity in The Algerian Civil and Administrative
Procedures Law", Journal of Law and Humanities Sciences 11, no. 1 (2018): 536-554,
https://www.asjp.cerist.dz/en/PresentationRevue/315.

* For instance, the Court cannot examine the exception of contract non-performance invoked orally by
the plaintiff because such an exception is not a reason of public order. The exception of contract non-
performance does not constitute an absolute and dissuasive exception, which might be invoked by the
court itself at any case stage. As this exception was not invoked before substantive courts, it cannot
constitute a ground for appeal and even less a ground for public order appeal, which can be invoked
after the time-limit for motivating the appeal. (Rusu, 2007, pp.187-191). Calafus Sorin, "Rules for The
Enforcement of The Exception of Non-Performance in Civil Proceedings" 23.
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irrespective of whether they are an original party in the case, intervenor party, or

indeed, the party who did the null work or caused it>.

Lastly, it is worth noting that no litigant shall be entitled to waive the nullity of the
public order, whether at his behest or in agreement with the other party®®. Rules
pertaining to public order simply cannot be waived.’ For example, the rules of judicial
organisation, jurisdiction or procedure cannot be waived. Equally, rules cannot be
waived where there are deficiencies regarding the right of action, i.e., the substance of
the law. Like, invoke by procedural irregularities regarding the panel composition or
court rules, court jurisdiction or court proceedings or, deficiencies regarding the right

of action’®.

The Palestinian Civil and Commercial Procedures Law, in many of its texts, is
inconsistent with the current reality and developments. The texts related to the public
order are scattered and are often subject to the jurisprudence of the judiciary because
this idea is broad in meaning and differs from one system to another, and its application
may lead to the loss of rights if applied incorrectly. The main problem is the lack of an
integrated theory regarding public order procedures. In addition to the big problems
regarding the issue of nullity, especially if some of the basic principles related to public

order concept in the Civil Procedure Code are deviated from. Especially in the absence

3 Louay Adnan Al-Adayleh, "Procedural Defenses in The Jordanian Civil Procedure Code", Legal
Journal 1,no. 1 (2017): 473-503, doi:10.21608/jlaw.2017.45290.

3% Abdul Rahman Abdul Rahman, "The Fall of The Right to Take Action in Accordance with The
Jordanian Code of Civil Procedure", Journal Sharia and Law 54, no. 6 (2013),
https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2013/iss54/6.

57 Thamear. H. Nasir&Ali. S. Dakhil: Correct the Defective Judicial Procedures (Comparative Study),
254.

38 Calafus Sorin, "Rules for The Enforcement of The Exception of Non-Performance in Civil
Proceedings", “Ovidius” University Annals, Economic Sciences Series no. 1 (2017): 23. p 4.
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of explicit legal texts to avoid errors that result from the application of this concept
and the accompanying waste of rights or prejudice against some of the principles on
which the law is based®. Accordingly, the parties to the lawsuit will remain threatened
to cancel the litigation procedures after a long time has passed since hearing the lawsuit

due to a defect or violation of one of the rules or procedures related to public order®.

In the end, it can be said that the problem lies in the fact that the Palestinian legislator
did not identify and mention procedures and rules or at least specify criteria to
distinguish between the procedures which are considered from the public order or
not®!. Therefore, there exists the potential for a lawsuit to be dismissed at any point
during the litigation proceeding purely due to the existence of a defect in one of the
rules considered related to the concept of public order®®. One must therefore establish
whether the Palestinian legislator is negligent in organising the essential procedures
and determining cases of nullity of the procedures related to public order or whether it
is the legislator's understanding that public order and essential procedure apply without

the need for explicit texts.

1.3 Research Questions

This study answered the following questions:

ok Mansour, Ali Abdul Hussain. “The Role of the Idea of Public Order in the Civil Procedure Code (A
Comparative Study).” Journal of Misan Comparative Legal Studies 1, no. 6 (2022): 213-232.

60 ALaween, Kamal A. “The Extinguishment of the Right to Submit Procedural Pleas in Law Due to
Discussing the Merits of Action.” Dirasat: Shari'a and Law Sciences 37, no. 2 (2010): 476-485.

61 Hableh, Fayeq Nashat Fayeq Abu. Nullity procesures in the Civil and Commerical proceedings law
Number (2) for the year 2001 (Comparative Study),” Master Thesis., An-Najah National University,
Palestine, 2012. Fathi Wali, Nazariyat Al-Butlan Fi Qaniin Al-Murdfa ‘at, Cairo, 1997, p 487.

62 Azmi Abdel Fattah, Towards a General Theory of the Case of the Civil Court, University Publications
(Kuwait University), 1st ed, 1986,149-154. Cadiet, "Introduction to French Civil Justice System and
Civil Procedural Law", Lecture, Ritsumeikan University, Kyoto, 2011.

63 Sheikh, Bousmaha and Zahra, Boujalal Fatima. “The nullity under the Code of Civil and
Administrative Procedure,” Journal of Research in Law and Political Science, No. 6(2017),6.
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1- What is the definition of public order?

2- What are the articles and rules related to public order concept in the Palestinian
Civil and Commercial Procedures Law No. (2) of 2001?

3- How do Palestinian courts apply public order concept in civil litigations?

4- How can public order concept be improved and cases of nullity be reduced in the

Palestinian Civil and Commercial Procedures Law No. 2 of 2001?

1.4 Research Objectives

This study aimed:

1- To study the concept of public order.

2- To study and determine the articles and rules related to public order concept in the
Palestinian Civil and Commercial Procedures Law No. (2) of 2001

3- To understand how Palestinian courts apply public order concept in their rulings
4- Reducing nullity cases and improving public order concept in the Palestinian Civil

and Commercial Procedures Law No. (2) of 2001.

1.5 Significance of Study

This study is significant because it contributed to defining and restricting procedures
related to public order by proposing clear legal texts that include all procedures related
to public order in the Palestinian Civil and Commercial Procedures Law No. (2) of
2001. In the absence of comparative studies, it is anticipated that this study will
become a definitive reference for lawyers, judiciary and judges for rules relating to
public order in Palestinian Civil and Commercial Procedures Law No. (2) of 2001. It
is expected that the study findings will assist judges, and lawyers in identifying and

reducing the potential for nullity due to a procedural error. This is because the study
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will distinguish and classify the rules and procedures that are considered public order
and that are not. Consequently, the judge can verify from the lawsuit file that the rules
and procedures related to public order have been observed before proceeding to
hearing it. If any of the conditions are not met the judge should not continue to hear
the case on the grounds of public order. For example, the judge must verify the legal
capacity of involved parties, as well as the legal interest of the plaintiff. The judge
must not accept the case in the absence of either. This is because both are conditions
related to public order. Consequently, the absence of either renders procedures invalid.
Clarity regarding what constitutes a matter of public order is equally important for

lawyers since it allows them to verify admissibility of a lawsuit prior to filing.

It is anticipated that this study will assist Palestinian legislators in enacting new legal
articles or amending existing articles that would distinguish between the procedures
and fundamental rules in the Palestinian Civil and Commercial Procedures Law No. 2
0f2001, which are related to the public interest to improve the concept of public order.
This, in turn, will ensure that lawyers can rely on these articles in pleadings before
courts and judges can rely on these legal articles in justifying their judgements.
Ultimately, this leads to consistency in judicial rulings since judges are required to
follow written legal articles. For example, the presence of a clear legal article that
states that the absence of the name and signature of the person serving the judicial
notice is a procedure related to public order, which results in the invalidity of all
procedures and decisions based on it, would encourage both the judge and lawyer to
ensure the name and signature of the person sending the judicial notification before
proceeding with hearing the case. This will ultimately save time and money in legal

proceedings.
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1.6 Operational Definitions

Civil Procedure Law: Is the body of law that sets out the rules and standards that courts
follow when adjudicating civil lawsuits®. These rules govern how a lawsuit or case
may be commenced, what kind of service of process is required, the types of pleadings
or statements of case, motions or applications, and orders allowed in civil cases, the
timing and manner of depositions and discovery or disclosure; the conduct of trials,
the process for judgement, the process for post-trial procedures, means of challenging
judgements and consequences of not following correct ways in implementing judicial

procedures, as well as how the courts and clerks must function®’.

Public order concept in Civil Procedure Law: A set of essential and fundamental legal
rules relating to the judicial organisation and the proper functioning of justice by
prioritising the interest of justice over the self-interest of the litigants, i.e., foundations
of judicial organisation, such as rules concerning the jurisdiction competencies of the
courts, rules of notification judicial documents, rules of time-limits prescribed for
challenging judgement s and decisions®. In addition, the concept of public order in
civil procedure law includes some principles such as the principle of adversarial
proceedings, the equality of the parties before the judiciary, independence of the

judiciary, the principle of two-level litigation®”, "right of appeal", right of defence, and

45 A Jolowicz, On Civil Procedure New York, USA: Cambridge University Press, 2000, p11.

%5 Richard D Freer, Civil Procedure, 5th ed. U.S: Wolters Kluwer Law & Business, 2021, p 8.

66 Hosein, Davoodi. "The Characteristics of procedural rules (civil procedures)." Law Quarterly 48.2
(2018): 211-226.

7 In civil matters, every litigant has the right to the second level of review of a case if he fails at the
first level. It really is a second level, both because it is the last level and because one can access it only
after the first proceeding has been exhausted. But even this principle is not absolute. Frequently, access
to this second level is unavailable. A litigant may, under certain conditions, renounce the appeal. A
statute may also bar access to this second level of review due to the small amount in controversy or due
to the particular nature of the litigation (e.g., election disputes). In principle, the appeal is brought before
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the principle of public hearings®®. Failure to apply these rules and principles during the
litigation process leads to the absolute nullity of the judgement and judicial procedures
taken in the lawsuit®.

Peremptory norms “Rules of jus cogens’®”: Rules established to protect the common
good or to regulate litigation’!. Violation thereof leads to absolute nullity of the
procedure, cannot be overlooked or corrected and the parties cannot agree to violate

them”?.

Court's competence rationae materiae: Otherwise known as subject-matter
jurisdiction, is the power granted by law to the court to decide on a specific type of
case and not others, regardless of the value of the case’>. In other words, the
distribution of cases between different courts of the same nature, such as regular courts

or Sharia courts, according to the nature or importance of the lawsuit’*. This type of

one of the Courts of Appeal, constituting the courts of ordinary and general jurisdiction at the second
level of review. Loic Cadiet, "Introduction to French Civil Justice System and Civil Procedural Law",
Lecture, Ritsumeikan University, Kyoto, 2011.

68 Alan Uzelac, Goals of Civil Justice and Civil Procedure in Contemporary Judicial Systems Cham:
Springer International Publishing, 2014, p 170.

69 Armouti, Suzan Mohammed Shehadeh. “Fundamental defect and its impact on the invalidity of the
judicial procedures, p 129.

70" The literal translation of this Latin phrase is "compelling law."M. Petsche, Jus Cogens as a Vision
of the International Legal Order, 29 PENN ST. INT'L L. REV. 235 (2010). Kamrul Hossain, The Concept
of Jus Cogens and the Obligation Under the U.N. Charter, 3 SANTA CLARA J. INT'L L. 73 (2005). It
designates norms from which no derogation is permitted by way of particular agreements. It stems from
the idea already known in Roman law that certain legal rules cannot be contracted out, given the
fundamental values they uphold. Anne Lagerwall, "Jus Cogens", Oxford Bibliographies Online
Datasets, 2015, doi:10.1093/0b0/9780199796953-0124. For more details look at Thomas Kleinlein, Jus
Cogens Re-examined: Value Formalism in International Law, European Journal of International Law,
Volume 28, Issue 1, 1 February 2017, Pages 295-315, https://doi.org/10.1093/ejil/chx015.

! Stacie I, Strong. "General Principles of Procedural Law and Procedural Jus Cogens." Penn St. L. Rev.
122 (2017): 347.

72 Gordon A. Christenson. "Jus cogens: guarding interests fundamental to international society." Va. J.
int'l L. 28 (1987): p 596.

73 'Uthman Takruri, Alkafi in Explaining Civil and Commercial Procedures Law, p 130.

7+ Ali Mustafa Alsheikh, "The Obstacle to The Court's Lack of Jurisdiction in The Egyptian and French
Civil Procedure Code", The Journal of Legal and Economic Research 7, no. 3 (2017): 59-448,
doi:10.21608/mjle.2017.155689.
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jurisdiction is related to public order, and the courts are obligated to observe its rules
and not to deviate from them””.

Value Jurisdiction: Value Jurisdiction is one in which the law determines the
jurisdiction among the partial departments and plenary departments according to the

value of the case’®.

Nullity: Nullity refers to the judgement stated by law due to the violation of the legal
procedure leading to the non-attainment of the consequences regulated unless the legal

procedures are followed correctly”’.

Substantive Defences: Substantive Defences refer to defences the defendant submits
to the court to prove that the plaintiff’s complaint is baseless’. Typically, the
defendant draws the court’s attention to the complaint’s content to get a judgement to

be either partially or completely rejected”.

Procedures Defence: Procedures defence refers to a defence against the judicial
disputation aimed at issuing a judgement that ends the lawsuit, due to a legal

procedural error, without addressing the merits of the lawsuit.*°. Procedural defences

75 Sadad Aleaskari, "Specific Jurisdiction and Determination of The Jurisdiction of The Court",
Azzaman, Last modified 2017, https://www.azzaman.com.

76 Jamal Haroun, Value Jurisdiction Judicial Institute of Jordan, 2020, p 1.

"7 Mihaela Bogdana, Macavei. "Nullity Procedural Documents-Except Invalidity Proceedings."
Annales Universitatis Apulensis Series Jurisprudentia 4 (2003): 153. Felix Landry, "D. Nullity
Proceedings", Patent Law, 2014, 622-647, doi:10.5771/9783845259024 622.

78 Andreea Catdlina, CIUREA. "Defences in the civil lawsuit: a short comparison of regulations from
Romania and France." Union of Jurists of Romania. Law Review 7.2 (2017).

79 Katherine A, Macfarlane. "Adversarial No More: How Sua Sponte Assertion of Affirmative Defenses
to Habeas Wreaks Havoc on the Rules of Civil Procedure." Or. L. Rev. 91 (2012): 177.

80 Ahmad Abi al-Wafa, Nazarivat Al-Dufi’ Fi Qaniin Al-Murafa‘t, 4th ed. al-Iskandariyah:
Munnasha’at al-Ma‘arif, 1980, p 35.
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must be raised or invoked before discussing the subject matter of the case unless the
procedural defence is related to public order®!.

1.7 Research Methodology

Research methodology refers to the general research strategy employed. It outlines the
way in which research is to be undertaken. The researcher employed both doctrinal
and non-doctrinal methodologies in the course of this study. The discussion has been
divided into five parts: research design, research scope, types of data, data collection

methods and analysis of data.

1.7.1 Research Design

The study incorporated both doctrinal legal research and non-doctrinal legal research.
Doctrinal legal research is typically a library-based theoretical study concerned with
the location, analysis, and interpretation of legal preposition and doctrine relevant to
the study. This method was selected as there were numerous issues concerning legal
matters in Palestinian Law. Therefore, it had to be solved through review, criticism
and theoretical analysis and application of the legal texts, judicial decisions related to

this study.

For the purpose of this study the researcher has analysed existing statutory provisions,
associated case law, reviewed, arranged and ordered legal propositions and studies of
legal institutions through legal reasoning or rational deduction. Specifically, the

researcher analysed the rules, legal texts and judgements of the civil procedure law,

81 Moloudi Mohammad and Hamzeh Mehdi, "Procedural Defence in Civil Procedure", JOURNAL OF
JUDICIAL LAW VIEW 23, no. 82 (2018): 245-259.
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with particular emphasis on those texts which referred to public order explicitly, such

as the procedural and objective defences and jurisdiction of each court.

Non-doctrinal legal research, also referred to as social-legal study, refers to field
research and is typically more concerned with social values. For the purpose of this
research, non-doctrinal research included information and opinions gathered through
researcher conducted interviews®2. The process of data collection through interviews
and analysis of responses was for the purpose of improving the study problem and
reaching potential solutions to the questions raised in the study. Commonly referred to
as a qualitative approach or methodology®, this approach was critical in helping the
researcher obtain a thorough understanding of the research material®. The social study
and interviews that formed the essence of the non-doctrinal study were complemented
by the analysis of legal provisions and case law undertaken as part of the doctrinal

research.

1.7.2 Scope of the Study

This study mainly focuses on the Palestinian Civil and Commercial Procedures Law
No. 2 0of 2001. This law is considered a private law. Its rules apply to regular courts in
the Gaza Strip and the West Bank only. This law was chosen as the scope of this study
for three main reasons. First, the great importance of this law, as it regulates litigation
procedures before the regular courts in Palestine. It clarifies the procedures and rules

to be followed from the beginning of filing a lawsuit before the court until a judgement

82 Empirical (non-Doctrinal) Research Method and Its role in Legal Research In-text: (Chakraborty,
2015).

83 Marshall C & Rossman G, "Designing Qualitative Research (3" ed)," (California: SAGE Publication
press, 1995): 23.

8% Hamidoush Madani, " Brief in the methodology of legal research (3" ed), 2015, p.31.
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is issued, as well as the methods of appealing judicial judgement s. Second, this law is
the basic law that lawyers and judges rely on in their daily work, especially in pleading
before the court and submitting applications and documents. Third, the lack of legal

studies that talked about this law compared to other laws.

The scope of the study was not limited to the Palestinian Civil and Commercial
Procedures Law No. 2 of 2001. At the beginning of this study, the concept of public
order was discussed in general, in various laws such as criminal, constitutional,
administrative, and civil law, in order to formulate a concrete definition of the concept,
to identify its characteristics and basis before moving on to an analysis of the concept
of public order as it pertains to Palestinian Civil and Commercial Procedures Law No.
(2) of 2001, with a primary focus on the legal texts related to this concept. In addition,
the researcher discussed the concept of public order through judicial decisions, judicial
precedents, and jurisprudence that talked about this concept within the framework of

the PCCPL.

The scope of this study was also based on the rulings of the Palestinian C.C because it
is considered the highest court in Palestine to hear civil and commercial cases. The
C.C is a court of law, not a court of matter. Its main task is to monitor the lower courts
(the Magistrate’s Court, the Court of First Instance, the Court of Appeal) if there is an
error in applying the law to the facts of the case or there is an error in the essential
procedures that must be followed during the hearing of the case. Consequently, the

rulings of the C.C are considered precedents that must be adhered to by lower courts.
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This study attempted, by analysing and discussing the articles of the PCCPL and
Palestinian C.C case law, to reach the main objectives of the study, the most important
objective is to determine the procedures and rules related to the concept of public order
in Law No. 2 of 2001 and the effect of not observing these procedures and rules. In
addition, study the judicial role in the application of the public order concept based on
the PCCPL in order to come up with results and recommendations that would enhance

and improve the concept of public order in this law

1.7.3 Data Collection Method
In this study, the researcher collected data from both primary and secondary sources.
The primary data sources are complemented with information from the secondary data

Sources.

First: Primary Data

This study adopted Palestinian Civil and Commercial Procedures Law No. (2) 0of 2001
as a primary data source. This law is the main reference relied upon in this study and
formed the basis of the doctrinal aspect of the research. Primary data included
interviews that undertaken by the researcher with Palestinian lawyers, judges, and
legal academics. For the purpose of collecting data in this study, a number of courts
and universities in Palestine were selected for the official interview. Interviews were
conducted during the period between September 2020 - January 2021. Interview
candidates were specifically chosen by the researcher to represent academics and
members of the legal profession at different levels so as to encompass different views

and gain a broad perspective of the subject matter.
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Twelve interviewees were chosen, three university academics, six judges and three
lawyers. Two of these respondents held important positions, the first held the position
of Attorney General in Palestine, while the second held the position of Minister for

Justice.

The purpose of the research interview in this study was to explore the views,
experiences and beliefs of interviewees about the risks faced by parties directly
working with or impacted by legal proceedings related to Palestinian Civil and
Commercial Procedures Law and to determine which procedures are related to public
order to reduce cases of invalidity that occur as a result of a fundamental error related
to public order, and therefore work to distinguish and define which procedures and
rules in the PCCPL relate to public order and which do not. The main advantage of the
interview process is that questions may be rephrased in an effort to provide greater
clarity and extract more detailed information from the respondent. Since there are no
specific requirements for the number of respondents in qualitative research®.
Respondents were selected based on certain criteria such as their position, experience
and accessibility. Finally, the primary data included a review of the court’s rulings and
case law in Palestine. Judicial precedents included the rulings of the Palestinian C.C
held in the city of Ramallah (West Bank) as well as the C.C in the Gaza Strip.
Reference is also made to judicial precedents issued by the Egyptian C.C because of
the relative abundance of legal rulings in Egyptian Civil and Commercial Procedures
Law and because of the similarity between Egyptian Civil and Commercial Procedures

Law with the Palestinian Civil and Commercial Procedures Law.

8 Dworkin, Shari L. “Sample Size Policy for Qualitative Studies Using In-Depth Interviews.” Archives
of Sexual Behavior 41, no. 6 (2012): 1319-1320. Webley, Lisa. “Qualitative Approaches to Empirical
Legal Research.” Oxford Handbooks Online (2010), p 8.

33



- Interview Methodology:

The objective of the interviews is to gain a deeper, more comprehensive understanding
of the subject matter by analysing a range of opinions and attitudes on the subject. To
ensure consistency and provide valid, reliable results, the interviewer relied on semi-
structured interviews in all his interviews, because a semi-structured interview is open,
allowing new ideas to be brought up during the interview as a result of what the
researcher says®®. This study adopted judgement (or Purposive) sampling method, the
researcher specifically approaches individuals with certain characteristics. A
researcher selects participants from their sampling frame because they have
characteristics that the researcher desires. Judgement (or Purposive) sampling has the
advantage of being time-and cost-effective to perform whilst resulting in a range of

responses particularly useful in qualitative®’.

Interviewees were chosen based on several criteria including position, specialisation,
scientific and practical experience. For example, an individual who has participated in
the making or development of the Palestinian law or who has demonstrably relevant

experience in the courts was considered a suitable candidate for interviewing.

The researcher prepared interview questions based on the objectives of the study and
studied them very carefully, to determine the effectiveness of obtaining the
information and data necessary to obtain the desired results. Interviewees included

academics in Palestine Gaza Strip and the West Bank who specialise in civil

86 Adams, William C. “Conducting Semi-Structured Interviews.” Handbook of Practical Program
Evaluation (2015): 492-505.

87 Gentles, Stephen I, et al. "Sampling in qualitative research: Insights from an overview of the methods
literature." The qualitative report 20.11 (2015): 1772-1789.
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procedures law, judges of magistrate’s, appeals, and the supreme court, and lawyers
with an established legal reputation, with in excess of 20 years’ practical experience
before the courts. Interviews were conducted online and supported through email

correspondence.

The interview process consisted of the following steps: Firstly, prospective
respondents were provided with copies of both the consent form and the interview
questions in both English and Arabic. After receiving the answers, the researcher
arranged and classified the answers according to the research sequence, and placed
them in the appropriate place in the study, after they were translated into English by

the researcher.

The researcher started the analysis process by familiarising himself with available data
through listening to and transcribing interviews from records and reviewing available
written transcripts. This analysis included the organisation of the data, ideas and
concepts, and the building of overarching themes in the data while maintaining the
integrity and validity of the data. The researcher organised the data firstly by question,
then by response. The researcher consistently referred to the research objectives when

reviewing the interview responses.

The researcher used the interview method to help him answer the second, third and
fourth questions posed by this study, specifically to what extent does the PCCPL and
judicial role contribute to the application of the concept of public order? and how to

improve the applicability of public order principle under PCCPL? Once the researcher
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has answered the original questions, he reviews additional ideas and themes that may

have emerged from the organisation, reviews and analysis of the data.

The final report includes not only the results of the interviews, but how the entire
research process was carried out, what went right and what went wrong. Additionally,
the report highlights the strengths and limitations of the research undertaken and
details what the researcher would do differently were he to undertake the study again.
This should prove helpful to individuals reading the report. Finally, the researcher
summarised the goal behind questions chosen, the findings, the implications of those

findings, as well as recommendations for strategies and areas of future research.

Second: Secondary Data

The secondary resources include written works such as textbooks, theses, journal
publications and published reports.

Specifically, the researcher reviewed a large volume of Arabian Middle Eastern acts
and cases. Critical analysis and comparison of the various opinions expressed in these

materials were used to constitute the legal basis of this work.

Additionally, the researcher reviewed the data collected through training programs,
workshops, seminars, conferences and internet research, including information
accessed through Google scholar and online databases. Online database research
included references to C1J Law, EBSCO and West Law. The researcher also referenced

E-thesis articles and journals to achieve the objectives of this study.

- Library Methodology:
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The researcher collected information and documents from various information centres
and legal institutions such as Palestinian universities, the Palestinian Bar Association,
the Palestinian Legislative Council and the Palestinian C.C as a primary source of data.
Additionally, the researcher curated secondary data from various journal articles,
papers, research documents, periodicals and textbooks available at the Palestinian
Ministry of Justice and the Supreme Judicial Council of Palestine. Relevant

unpublished works were also considered.

The researcher also availed of internet resources to search for any online information
which may enhance the value of this study. Finally, the researcher availed of
information available in online databases for journals such as ScienceDirect, Google

Scholar, Emerald, EBSCO and West Law.

1.7.4 Data Analysis

Information or data collection is only the beginning of the research process. Once
collected, the information has to be organised, reviewed and analysed. Qualitative
analysis is more concerned with meaning. Data is a word which describes valid
information that can help a researcher answer his/her question®®. Data analysis can be
defined as the systematic examination of information available in written form, books,

letters, legal newspapers, articles and journals.®

88 Helene O’connor and Nancy Gibson, “A step-by-step guide to qualitative data analysis. Pimatisiwin:
A Journal of Indigenous and Aboriginal Community Healthl, (2003): 63-90,64.
89 Anwarul Y, Legal Research and Writing, [Malaysia. lexis Nexis, 2007], 239.
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The data obtained from the various sources mentioned above was analysed by the
researcher. The researcher utilised descriptive, analytical, and critical analysis
protocols and methods. In this study, the researcher used the following methods to
analyse the primary and secondary data collected. Evidence and data sources were
rigorously gathered and analysed to ensure the research process and research findings
were comprehensive, valid, credible, and reliable, triangulations of data and data

Sources.

The researcher also adopted qualitative content analysis and thematic analysis to
analyse interview transcripts and identify information relevant to the study. In addition
to the descriptive, analytical and critical analysis applied for the data from primary
legal sources, the researcher used the golden rule, the mischief rule and the purposive
rule of interpretation of legislative provisions as well as decided court cases.

Finally, the researcher used comparative analysis to explore how other jurisdictions
approached the issue. Considering the experience of similar jurisdictions effectively
allows one to benefit from the previous experiences of others. Approaches reviewed
and compared included the restorative justice approach. Particular emphasis was
placed on the Egyptian law and judiciary due to the similarity between the Egyptian
Civil Procedure law and the Palestinian Civil and Commercial Procedures Law. The
comparative analysis did not include the whole study, it was in some particular points,
specifically when the researcher needed to compare to clarify a certain point that is

ambiguous and complex or not addressed by Palestinian law.

Palestinian law relevant to this study is effectively modelled on Egyptian law with

minor amendments resulting in some articles being added to or deleted. It is the
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opinion of the researcher that such amendments have resulted in legislative defects in
some legal texts in Palestinian law. These texts formed the basis of the comparative
analysis. The comparative analysis provided guidance on how to improve the

Palestinian restorative justice framework in the future.

1.8 Limitation of Study

The researcher faced several issues that limited the scope of the study, but the
researcher was able to overcome and solve them. The researcher faced the problem of
limited resources due to the lack of previous studies done in this field. There are limited
studies because Palestinian law is a newly created law. Additionally, again owing to
the newness of Palestinian law, there was a lack of Palestinian specialists in the code

of civil and commercial proceedings. In particular, specialists who have a Ph.D.

The researcher also faced difficulties in conducting interviews as a result of the
security situation in the Gaza Strip. The Israeli occupation and the associated
continuous closure of the Gaza Strip crossings severely restricts freedom of movement
between the Gaza Strip and other countries. The researcher, therefore, conducted
interviews via technology and social networking sites. However, this approach was
affected by the limited availability of electricity in the Gaza Strip. The window of
opportunity for interviews each day was limited. Therefore, this approach affected the

overall time frame required to conduct the interviews.

Finally, the political division between Hamas in the Gaza Strip and Fatah in the West
Bank remains tense with the potential for change at any time. This political division

had a profound impact on the process of research. It can be said that the Gaza Strip is
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a country and the West Bank is another country, both of which have an independent
entity. For instance, there should be only one supreme court in any country but in
Palestine because of the political division, there is now a supreme court in both the
Gaza Strip and the West Bank. A similar situation exists in relation to the public
prosecution and the Judicial Council. Both regions have independent public
prosecutors and no cross regional communication or coordination exists. In the context
of this study the above situation contributed to the researcher having to review a higher
volume of cases and to contend with contradictions in case law between the two

regions.

1.9 Literature Review

References to and critical analysis of previously completed, related studies are
essential to gain a comprehensive understanding of public order concept in the
Palestinian Civil and Commercial Procedures Law. This is critical if this study is to be

successful in achieving its stated objectives.

The researcher discussed previous studies in two categories. Firstly, reference was
made to the concept of public order in general within the various laws and legislation.
Then reference was made specifically to studies that mention the nullity of the judicial
proceedings relating to public order and its implications, which leads to delay in the
adjudication of cases before the courts as well as a waste of time and effort and more
costs. Therefore, the most important studies that talked about the nullity of judicial
procedures before the courts were discussed, in general. Which relates to judicial
procedures related to public order as these procedures are essential procedures related

to the organisation of litigation and jurisdiction and the consequences nullity of these
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procedures. In addition, previous studies related to the subject of this research were
analysed and criticised, starting with studies that talked about public order in various
public laws, then progressing to more specialised studies that discussed this concept
and idea in Civil Procedure Law in particular. The literature review complements other
approaches in the study and contributes to a more comprehensive review of the study
subject. This makes it easier for the reader to understand as much as possible about the

subject of this research.

1.9.1 The Concept of Public Order
This study gives a critical review of previous studies relating to the concept of public
order specifically within the framework of the civil Procedure Law. Despite the clear

importance of such a study, few detailed studies exist.

Ali Abdul Hussain Mansour”: The role of the idea of public order in the Civil
procedure code (A comparative study), 2022. Mahmoud, Ahmed®!. “The Prevalence
of Force of Res Judicata over Considerations of Public Order ‘An Original, Analytical
and Critical Study.”” The law Journal of "Legal and Economic Research .2020.

The first study dealt with public order concept in Civil Procedure Code. The study
shows that the idea of public order is used in the Civil Procedures Law, to ensure the
validity of the litigation systems to keep them away from all agreements that contradict
their content and form, and then it is an idea that expels all ideas that contradict them

and plays the role of protection in the field of procedures by excluding all that

% Mansour, Ali Abdul Hussain. “The Role of the Idea of Public Order in the Civil Procedure Code (A
Comparative Study).” Journal of Misan Comparative Legal Studies 1, no. 6 (2022): 213-232.
ol Mahmoud, Ahmed. “The Prevalence of Force of Res Judicata over Considerations of Public Order

‘An Original, Analytical and Critical Study.”” The law Journal of "Legal and Economic Research
1.2020, no. 1 (2020): 1484-1202.
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contradicts them of ideas. Furthermore, public order idea has great importance in
understanding the justifications that cause the invalidation of some acts, and prevent
the forfeiture of some procedural rights, or those that make the judge obligated to
decide on some issues on his own, without a request from the litigants or that are A
justification for protecting some general principles in the Civil Procedure Code or for
wasting some foundations therein. In the end, the study concluded that public order is
a variable and relative legal concept that cannot be limited, or provide an accurate
definition of it, as its idea is inherently difficult to define. In general, it is everything
that affects the entity of the state or contradicts a general and basic interest of its
interests, and differs from the idea of public morals, as the latter represents the
minimum moral values and ideas that people are humbled by, and represents part of
public morals, and therefore the public order is more comprehensive than morals. the

public.

The second study focuses on the force of res judicata rule and its superiority to the
considerations of public order. The study showed the rule definition, basis, and
assumptions of its application, and determined the scope of its application, positive
and negative. The researcher explained that the force of res judicata accuracy protects
the judgment even from the errors resulting from violating the public order because
the established rule on which the judiciary is based is that: “force of res judicata is high
to any other considerations, even over considerations of public order, and prevents

prejudice to the judgment even if it violates a rule related to public order.”

The study conducted by the researcher differs from the previous studies. The

researcher in this study dealt with the concept of public order from the beginning of
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filing the case before the court until the issuance of a judgment and the subsequent
procedures for appealing the judgment. In addition, this study included an analysis of
the rules of the Civil and Commercial Procedures Law, as well as the position of the
judiciary from public order concept by analysing judicial rulings and precedents
related to this concept. The previous study was limited to some rules related to appeal
periods only and their relationship to public order. previous studies were limited to one
rule and one legal article in the Egyptian Civil Procedures Law, while the current study
dealt with this rule in detail in the Palestinian Civil and Commercial Procedures Law

and showed its relationship to the concept of public order in more detail.

Qader, Wadhah, and Sakhar Nasif.’> “Public Order and Its Impact on the Duration of
the Fall and Litigation Procedures in Light of the Corona Pandemic.”. (2020). Al Mur,
Mohammed Abdul Jaleel”. “The Role of General Principles of Law in Controlling the

Idea of Public Order: An Applied Study on the Corona Pandemic.”. (2020).

The first study tried to shed light on two fundamental issues that clashed with the new
Corona virus due to the curfew. The first issue is related to the periods of forfeiture
and how texts are processed to accommodate force majeure, whether with regard to
the provisions of the civil law or with regard to the provisions of the pleading law. As
for the second issue, it is represented in the litigation procedures, and we have focused
on some forms of the effect of the curfew and its collision with texts related to the

public order. the study has focused on the issue of initiating the judicial process,

22 Qader, Wadhah, and Sakhar Nasif. “Public Order and Its Impact on the Duration of the Fall and
Litigation Procedures in Light of the Corona Pandemic.” Journal of Juridical and Political Science, no.
special issue (2020): 547-576.

23 Al Mur, Mohammed Abdul Jaleel. “The Role of General Principles of Law in Controlling the Idea
of Public Order: An Applied Study on the Corona Pandemic.” Journal of Juridical and Political
Science, no. special issue. 1 (2020): 329-363.
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whether this procedure is related to the initiation of the case, the proceeding of it, or
the appeal of judgments and decisions. in the end, the study comes out with some
results and recommendations that may help the legislator and the judge to face such

emergency situations.

The second study dealt with the Corona pandemic and the impact of declaring a state
of' emergency due to this pandemic, so, citizens' exercise of a number of basic freedoms
was suspended, such as freedom of movement, restrictions on public and private
meetings, suspension of work in courts, and the closure of places of worship.
Precautionary actions and measures. The natural objective and justification for these
measures were to preserve public order in one of its most vital elements, which is
public health. Undoubtedly, no one disputes the importance of preserving public order
and the public health of citizens, as it is one of the most important vital social interests.
To ensure the security and stability of society and the citizen, what increases the
seriousness of the situation is the nature of the idea of public order itself, as it is a
general and broad idea, and it is difficult to define. Therefore, the general principles of
law come as objective restrictions to control the idea of public order, and to narrow its
scope. This is to establish a kind of balance between the requirements of maintaining
public order on the one hand, and ensuring that public order is not abused as a means
against the freedoms of individuals on the other hand.

This study is distinguished by the fact that it did not discuss the issue of the Corona
pandemic, as the study was purely legal, as the study dealt with the issue of public
order under the Palestinian Civil and Commercial Procedures Law. The problem
statement was not due to the Corona pandemic, but rather because there is a shortage

or shortcoming in the Palestinian law.
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Kahil, Imran®*. “The Extent to Which the Rules of Jurisdiction Values Are Related to
the Public Order (According to the Provisions of the New Syrian Civil Procedures
Law)”. (2022). Massad, Mansour Fouad’>. “Plea of Inadmissibility in the Civil
Lawsuit According to the Civil and Commercial Procedures Law No. 2 of 2001”.

(2022).

The first study discussed the rules of value jurisdiction and its relationship to the public
order concept. the study concludes there is a dispute about the legal nature of the rules
of value jurisdiction, as one party sees that these rules are related to public order, and
another view believes that these rules are not related to it. This dispute results in a
discrepancy in the legal effects of these rules, whether in terms of the possibility of
excluding them from the application, or regarding their explicit or implicit waiver. In
addition, the study showed if the rules regulating the value jurisdiction of the courts
are related to public order, they can be adhered to at any stage of the case. But if these
rules are not related to public order, then it follows that it is necessary to adhere to the
lack of value jurisdiction at a specific time specified by the legislator; If the stakeholder
does not adhere to this lack of jurisdiction at the legal time, it is considered an implicit
waiver of this right. The most important issue with respect to the claim of non-
jurisdiction is the manner in which it is raised before the court considering the case; It
may be held directly by means of defence when permitted by law, and it may be

indirectly by objecting to the value at the time established by law.

94 Kabhil, Imran. “The Extent to Which the Rules of Jurisdiction Values Are Related to the Public Order
(According to the Provisions the New Syrian Civil Procedures Law).” Journal of Baath University 44,
no. 2 (2022): 75-106.

% Massad, Mansour Fouad. “Plea of Inadmissibility in the Civil Lawsuit According to the Civil and
Commercial Procedures Law No. 2 of 2001.” Law Journal 12, no. 4 (2022): 1117-1166.
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The second study aimed to clarify the nature of the defences of nonacceptance of the
civil lawsuit to know the cases that fall within the scope of these defences and their
relevance to the public order, and to identify the legal nature of this defence and the
criterion for distinguishing it from the mixed defences, in addition to identifying the
legal provisions and rules governing those defences. And how to raise it by the litigants
and/or the competent court according to the nature of the payment, and explain the
implications of raising the non-acceptance payment and the issuance of the judgment
in it, the extent to which that judgment is appealable, and knowing the most important
practical applications and Palestinian judicial decisions on the subject. The problem
of the study lies in the doctrinal dispute about the legal nature of the defences of non-
acceptance. What are the cases of inadmissibility defences and how relevant are they
to the public order? within the scope of the Civil and Commercial Procedures Law No.
2 of 2001. The study also reached recommendations, the most important of which is
that the Palestinian legislator should reorganize the legal texts related to defences and
separate them and expand the regulation of the provisions and rules of defences of
non-acceptance and indicate their types, especially those related to public order, where
he was limited to referring to them through the text of Article 90 only of the Code of

Civil and Commercial Procedures No. 2 of 2001.

The previous studies are a small part of the researcher's study, as he dealt with the
subject of these two studies in detail during the analysis of the articles of the Palestinian
Civil and Commercial Procedures Law. The current study set a general rule for the
concept of public order by defining all the rules and articles related to public order in

this law.
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A book entitled “Towards a general theory of the idea of public order in the law of
civil and commercial proceedings™® by Mahmoud Mustafa Younis. Secondly, a
master thesis entitled “The Public System Concept and its Implementations in
Palestinian Legislation” ° This thesis was written by Najeeb Abdullah Najeeb Al-
Jabsheh. Finally, a book entitled “The Concept of the Public Order in Theory and
Application a Comparative Study Between the Statutes Law and Islamic

Jurisprudence” *® by Imad Tariq Al-Bishri.

In the first study, the researcher spoke about the idea of public order in the Egyptian
Civil Procedures Law and to what extent the rules and articles of this law relate to the
concept of public order. The author analysed and discussed legal articles related to
public order from the point where the case is submitted to the court straight through to
the issuance of a judgement and appeals to determine which litigation procedures and
rules, in his opinion, related to the concept of public order. The author tried to reach a
general theory of legal procedures and rules related to public order concept in the Civil

Procedures Law.

The second study analysed the concept of public order and its applications in the
"Journal of Judicial Judgement s of the Ottoman Empire". This study talked about
practical applications of the concept of public order in the branches of public law and

outlined the benefits of this concept to legislators, judges and the parties in the contract

%6 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, 1st ed. Cairo: dar alnahda alearabia, 2002.

97 Al-Jibshah, Najeeb Abdullah Najeeb. “The Concept of the Public System and its Applications in
Palestinian Legislation,” Master Thesis., Al-Najah National University, Palestine, 2017.

%8 Al-Bishri, Imad Tariq. The Concept of Public System in Theory and Practice: A Comparative Study
between Islamic Law and Islamic Law: Islamic Bureau of Printing and Publishing, 1% ed, 2005.
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relative to Islamic jurisprudence. The study concluded that public order was an
ineffective means for differentiation between a jus cogens norm (peremptory norm)
and suppletive rules. In addition, if the legal procedure loses one of the elements of
legality that contravenes the requirements of public order, the absolute nullity is its
fate and prevents it from the order of its effects.

The last study talked about the idea of public order and its applications under common
law. This study began with the definition of the concept of public order in terms of
history, inception, and development as well as the origin of public order in legislation
and Islamic law. Through an applied approach the study tried to discover the opinion
of the judiciary in public order rules and the structural framework of public order
concept through studying three judicial areas related to public order. First, public law
which included constitutional and administrative judiciary. Second, private law
included private international law. Finally, public order in the judiciary of personal

status law.

Through the analysis of previous studies, it can be said that the first study was as close
as possible to the subject of this study, as it discussed some procedures related to public
order in the Egyptian Civil Procedure Code and the consequences of violating one of
these procedures. The researcher criticised this study for being limited to studying the
concept of public order on the legal side without addressing it from the point of view
of the judiciary and the extent to which the courts apply it through judicial rulings.
Additionally, the study failed in its conclusion to enumerate the procedures and rules
related to public order under civil procedures law. The researcher intends to enumerate

the procedures and rules related to public order under PCCPL.
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The second and third studies came in a descriptive and superficial manner, as they
focused on the theoretical aspect of the concept of public order in civil, constitutional
and administrative law, as well as in Islamic jurisprudence and personal status law. In
the researcher’s opinion, the studies should have discussed the concept in greater
detail, especially given the law of civil procedures is so important in practical life as it
is the law that regulates the rules of the courts and litigation procedures from
acceptance of the civil lawsuit until a judicial ruling is issued in it. Neither study
mentions or enumerates the rules and procedures related to public order. Finally, the
second study recommended completing the study of the concept of public order by
focusing on the application of this concept in the Palestinian legislation in all branches
of law. The study itself just focused on the theoretical side of the concept offering few

examples of these applications.

Additionally, there are several studies” that refer to public order in different legal
areas, such as, “Public order in civil contracts and the extent of protection afforded to
him by the Criminal Code in the field of contracts and implementation”!® by
Mohamed Eid El Gharib, “Introduction to the science of law” '°! by Samir Abdel-
Sayed Tannago and “The idea of public order in administrative judicial proceedings”

102 by the researcher Arab Warda.

% Basem, Yasser and al-Dulaimi, Jayyad. “The Controversy in the Civil Case, An Analytical and
Applied Study,” Journal of the Faculty of Lawl, Issue 1(2009). Rima, Ketal and Hamdaoui, Wheiba.
“The Theory of Controversy in the Civil and Administrative Procedures Law,” Master Thesis.,
University of Abderrahmane Mira Bejaia, Algeria, 2017. Nasser, Dhanan Hazem. Public Order Its
Elements - Legitimacy - Supervision of its Elimination, Cairo: University Thought House, 2018

100 Al-Gharib, Mohammed Eid. The General System in Civil Contracts and the Extent of Protection
Under the Criminal Law in the Area of Conciliation and Implementation: Dar Al-Nahda Al-Arabiya,
2005.

101 Tanago, Samir. The General Theory of Law, Alexandria: Knowledge Establishment of, 1974.

102 Warda, Arab. “The idea of public order in administrative judicial proceedings,” Master thesis.,
University of Abu Bakr Belqayd, Algeria, 2009-2010.
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Previous studies have talked about the concept of public order in different types of
laws and legislations including criminal, private and international law. Each study
addressed this concept through their own perspective under the umbrella of the law
that includes research. By thorough review and analysis of these studies, it was
determined most of the previous studies were focussed more on the branches of public
law. No one dealt with the concept of public order in the civil procedures law in

particular.

The first study by Mohamed Eid El Gharib focused on the criminal protection of public
order in the field of civil contracts and the impact of contractual public order on the
development of civil law, as well as the criminal protection of public order in the field
execution of civil contracts. The study dealt with the concept of public order within
the framework of civil law and criminal law and the protection provided by the
criminal law for civil contracts in certain cases such as non-implementation of the
contract by the debtor if this contract was concluded in fraudulent ways which are in
violation of the rules of public order if the contract is contrary to public order, that is,
the subject of the contract is illegal, what is the position of public order with this
contract and the parties obliged to respect this contract and implement it or not?. The
study did not address the concept of public order within the framework of civil
procedures law but instead focussed only simple points, especially the parties going to
court to demand the implementation of the contract. The study did not talk about the
role of the civil procedure law through the procedures followed to demand the

implementation of the contract before the judiciary.
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The second study, by Samir Abdel-Sayed Tannago, briefly discussed the idea of public
order and literature as a means of distinguishing between a jus cogens norm and
suppletive rule. The study also discussed defining the idea of public order and morality
and discussed applications of public order and the effects of the legal rule related to
public order and literature. The study discussed the existence of the public order
concept in all branches of law, referred to its great importance, indicated one of the
most important of these laws is the law of civil procedures and suggested researchers
must study this idea carefully to try to reach a comprehensive, concise, narrow
definition of this idea. The study, however, did not analyse the articles of Civil
procedures law to find out the procedures related to the public order or not, nor did
they try to enumerate it. The study only discussed this public order concept generally
without delving deeply into the articles of the law for the purpose of analysis and
objective criticism to give a full picture of the importance of public order in the Civil

Procedure law.

The third study, “The idea of public order in administrative judicial proceedings” by
Arab Warda, discussed the concept of public order within the framework of
administrative law by addressing public order procedures related to the acceptance of
the administrative lawsuit, until a judgement is issued in it. This is one of the important
studies that discussed the concept of public order. The researcher has succeeded in
studying this idea within the framework of administrative law and administrative
judicial procedures followed before the administrative court. In contrast, the current
study is focussed on the concept of public order within the framework of the Civil

procedures law and the judicial procedures followed before the civil courts. It is the
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first study that specifically discusses the concept of public order in detail within the

framework of civil procedures and civil judicial procedures.

In addition to the studies above there were other studies such as “Constitutional
protection of the idea of public order” !9, written by Dr. Ali Al-Akeeli and Lama Al-
Dhaheri, “The defence of by public order and its impact” '%, by Sultan Abdullah
Mahmoud and “Practical considerations of public order defence” !9, by Adel bin

Abdullah.

The researcher found that most of the above studies discussed public order concept, its
characteristics, scope, and sources. One of these studies differentiated between public
order and other systems such as the common good, public policy, constitutional
protection of public order, political protection of public order and discussed the role
of the constitutional judge in the protection of public order as well as the effect it has
on defence in international private relations and conflict of law theory, by means of a
defence objecting to the application of the objectivity of the judgement on the foreign
law applicable under national attribution base. When these provisions conflict with the
public order and the basic principles of the state, a defence of public order is, in fact,
a disruption of the normal work of the rules of national attribution base, and although

this role is negative for public order, it is justified!®.

103 Al-Ukaili, Ali Majeed and Al-Dhahiri, Lama Ali. Constitutional Protection of Public Order Concept:
Arab Center for Publishing and Distribution, 1% ed, 2018.

104 Mahmood, Sultan Abdullah. “Defend to Public Order and its Effect,” Alrafidain of law 12, Issue.
43, (2010).

105 pin Abdullah, Adel. “Practical Considerations for Defend of Public Order,” Journal of the
Almofaker, 3" ed (2004): 202-221.

106 gee also al-Husseini, Louay Samir. “The Legal System of Payment for Non-Admission to Civil
Cases,” Journal of Justice and Lawl3, 2009. Faris Ali, "The Defences of Non-Acceptance of The
Lawsuit", Alrafidain of Law 10, no. 37 (2008): 94-128, doi: ISSN: 16481819. See, Seninat Abdallah,
The Role of Public Order in the Protection and Dissolution of the Marital Association under Private
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In the end, most of the previous studies were limited in that they were confined to a
specific field, particularly in the application of the concept of public order within the
framework of private international law. As such they fail to give a comprehensive,
more broadly applicable view of public order. None of the researchers addressed
public order within the framework of the civil procedures law in a broad and detailed

manner.

1.9.2 Nullity of Judicial Proceedings Relating to Public Order

In addition to the aforementioned studies which discussed the concept of public order
in the various laws and Islamic jurisprudence, the researcher found many studies that
mentioned the effects of the violation of judicial procedures relating to public order.
The penalty for a procedural violation varies from case to case and is contingent upon
the severity of the procedural violation. If the error is assessed to be significant in
nature, then an absolute nullity will apply. For example, it is too late to submit the
procedure or the minimum limit of basic data is not available in the procedure. If,
however, the procedural error is assessed as being minor then it may be overlooked.

This is referred to as a relative nullity.

Whether a nullity may be overlooked or not is not the only difference between an
absolute and relative nullity. The two also differ in terms of the duration of their
applicability. An absolute nullity relating to public order is applicable the entire

duration of legal proceedings. Once an absolute nullity has been identified it may not

International Law, Master Thesis, University of Abu Bakr Belgayd, Tlemcen, Algeria, 2008-
2009.Nouriya, Shiburo. “Mixed Marriage and Influence on the Case of the Couple, Comparative
Study,” PhD thesis., Abi Bakr Belqayd University, Algeria, 2016-2017.
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be disregarded. On the contrary if the procedure is not substantially "essential" or not
related to public order, litigants may cling to the nullity of this procedure within a
specified time frame only. If litigants fail to cling to the nullity within a specified time
the right to the nullity is forfeited and the procedure is considered correct.

107" Yasser Basem Dhonn,

The following researchers, Fawzi Dheem al-Rashidi
Saddam& Khazal Yahya!%®, Thamear. H. Nasir Ali. S. Dakhil'®, Hussein Abdel-
Qader Ma'rouf!'?, Susan Mohammed Shehadeh Armouti'!!, Tizarin Zahra and Khoaldi
Nawal'!? and Fayeq Nashat Fayeq Abu Hableh '!* discussed nullity of judicial

proceedings in the Civil Procedure Law as well as the consequences and effects of this

nullity.

Fawzi Al-Rashidi, Fayeq Abu Hableh, Suzan Armouti, Tizarin Zahra and Khawaldi
Nawal all provided definitions of procedural nullity and attempted to distinguish it
from other systems. In addition to describing the types of procedural nullities relating
to public order and the conditions under which a nullity arose, these studies referred
to different doctrines of nullity and the criteria on which each doctrine based its

definition of nullity.

107 Al-Rashidi, Fawzi Dheem. “The Invalidity of Procedural Action in Civil and Commercial Procedure
Kuwaiti Law “A Comparative with Jordanian Law".

108 Thunoon, Yasir Basem and Yahya, Saddam Khazal. “Legal Implications of False Judgement in
Civil Procedure Law”.

109 Thamear. H. Nasir&Ali. S. Dakhil: Correct the Defective Judicial Procedure.

10 A Nadaf, Maher Maarouf. “The Absence of Judicial Rulings in Islamic Jurisprudence.
HlArmouti, Suzan Mohammed Shehadeh. “Fundamental defect and its impact on the invalidity of the
judicial procedures.

12 Zahra, Tizararin and Nawal, Khawaldi. “Procedural Abolition in the Code of Civil and
Administrative Procedures.

13 Hableh, Fayeq Nashat Fayeq Abu. Nullity procedures in the Civil and Commercial proceedings law
Number (2) for the year 2001 (Comparative Study).
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In addition to discussing the types of nullity, their causes, effects and means of
correction, Susan Armouti, Thamear. H. Nasir Ali. And Dakhil also discussed the
concept of an essential procedure and how an essential procedure may be identified.
In addition to the defences of the nullity due to a substantive defect whether it is a
formality or an objective defence and the extent to which the fundamental defect is
related to other defects, the effects on the fundamental defects, and how to correct a

defective judicial procedure.

Yasser Basem Zanoun and Saddam Khazal Yahya define the meaning of an invalid or
defective judgement, attempt to differentiate it from other types of judgements and
then discuss the substantive and procedural effects of this judgement. They concluded
that the definition of an invalid judgement is a judicial judgement that is contrary to
the legal model, "A particular model" that was set by the law but there is a defect in
the conditions of the validity of its formation and the rules of its issuance, or because
of a previous invalid procedure built upon it, affects it but does not completely
invalidate and it has become binding force of a decision, even if it is procedure nullity

in relation to public order, when it is not challenged''.

A common issue indicated by previous studies was the relative insufficiency of
legislative material pertaining to nullity in general and in particular, nullity relating to
public order. This is also true of the Palestinian code of procedure. Add to that not

finding a criterion for distinguishing between nullity for procedural and objective

14 Thunoon, Yasir Basem and Yahya, Saddam Khazal. “Legal Implications of False Judgement in
Civil Procedure Law, 360.
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reasons and the consequences thereof, this defect leads to this procedure having lost
its legal status.

What does the legislator mean by the term "fundamental defect"? The question here is
whether the PL relied on the criteria of harm in considering this procedure null or
invalid thus applying a rule “No nullity without harm”, or did the legislator, in fact,
base the term simply on “No nullity without legal text - Nulla nullity sine lege”.
Therefore, the nullity is not ruled unless there is a legal text, and the judge has no
discretionary power here? or is the legislature here based on this rule “Non-achieving
the purpose of the procedure”- the object of the procedure is not realised”, to consider

this procedure null or not?'15,

Most of the previous studies found that many legal provisions and legal articles did
not discuss the nullity or applications adequately. As well as the same situation in the
PCCPL, Consequently, this study aimed to propose legal articles to be adopted by the
Palestinian legislator which clearly define and categories the procedures and rules
which result in a nullity, which procedures and rules relating to public order and which
do not, as well as how to invoke the nullity and the court competent to consider the
judgement if they build on the null procedures and how to correct the nullity of the

procedures, if this is possible.

Having analysed the aforementioned studies in detail it was the researcher’s overriding
impression that most of the studies were limited in scope, focussing purely on the

definition of public order, its development from a historical perspective, its defining

15 Article 23 of the Palestinian Code of Procedure stipulates that: “A procedure is null if the law
expressly provides for its nullity or if it is marred by a defect by reason of which the object of the
procedure is not realized”.
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characteristics and its importance. The studies failed to consider its real-life
implications as experienced by judges and lawyers. Additionally, none of the studies
analysed or discussed in any significant detail the concept of public order as it applies
in the code of civil procedure law. Instead, the majority of studies reviewed referred
to solely public order in public law. This despite the fact that the PCCPL No. 2 was
issued in 2001. One would have thought sufficient time had passed to permit a number

of studies in this area.

Analysis of past studies confirms that, as yet, no legal provision exists that either
clearly defines the meaning of public order or provides specific guidance on how to
recognise it. The absence of such a provision or definition is especially perplexing
given the frequent references to the term in ‘public order’ in law. Given that it is not
possible to raise new defences or evidence before the Palestinian C.C except in
situations where the new defence, grounds, or evidence relates to public order, it is

surprising that the term lacks a clear definition.

What are these defences intended by the legislator? There are procedures that
apparently cannot be overlooked or corrected because they are related to public order.
There are cases in which the nullity of the procedure is related to public order. What
are these cases? These are valid questions which deserve answers. This study attempts
to answer these questions by analysing the PCCPL to try to provide a comprehensive

definition of public order which may then be applied to PCCPL.

In addition, this study enumerated cases, defences and procedures that specifically

relate to the public order with the sole goal of providing clarity and examples of what
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constitutes public order. This is important because Palestinian law is a written law that
does not rely on legal precedents. In situations where, legislative texts exist then the
rule specifies that “No discretion should be exercised in the presence of Legislative
texts”.

Finally, in the absence of previous studies, this study aimed to find practical, scientific
solutions, by proposing new legal articles or amendments to existing legal articles and

applying them to this law to work to close this legislative gap.

1.10 Theoretical Framework

The theory of nullity is considered one of the most important legal theories in both

116 Roman law defined the theory of invalidity of

ancient and modern jurisprudence
actions or contracts by explaining that when a legal action does not meet the conditions
required for its validity, it is considered null or non-existent'!”. This means that the
procedure or the contract is void due to the absence of one of its pillars. Formalism
was the dominant element in contracts, and failure to observe this formality means the
contract is invalid, regardless of the will of the parties''®. As for nullity as a procedural
penalty, it did not appear until the end of the 19th century and the beginning of the
20th century in France. It has become one of the most important theories in French

jurisprudence at the present time especially in the Civil Procedure Code!!’.

The Palestinian legislator referred to the term nullity as a penalty in the event of non-

compliance with the provisions of the law. Nullity was mentioned as a penalty in the

16 Elham EI Mahalawy, "The Theory of Nullity Between Roman Law and Islamic Jurisprudence"
Ph.D., Benha University, 2018, p 5.

17 Ibid.

18 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p 728.

19 “Abd al-Razzag Ahmad Sanhiri and Ahmad Midhat Maraghi; Al-Wasit Fi Sharh Al-Qéanun
Al-Madani al-Qahirah: Dar al-Shurug, 2010, p 434.
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Palestinian Civil Code, as well as in the Palestinian Civil and Commercial Procedures
Law. For example, regarding procedural nullity article (22) of PCCPL "Nullity arises
from non-compliance with the time-limits, procedures and conditions of notification".
While regarding substantive nullity, article 131 of the Palestinian Civil Code stipulates
"If the subject of the obligation "contract subject" is contrary to public order or morals,

the contract shall be null".

Several schools of thought have emerged in determining the procedural rules whose
violation will result in invalidity, as follows:

First: Doctrine of nullity due to non-observance of the legal form!'2’.

The invalidity occurs as a result of any violation of any procedural rule regulating the
litigation procedures. Therefore, invalidity results from every defective procedure or
violation of the legal model, regardless of the severity of the defect!?!. For example, if
the statement of claim is not written in Arabic or there is no lawyer's stamp on it then
this would result in an invalidity.
Second: Doctrine of legal nullity!?.

The content of this doctrine is that the rule is that there is no invalidity except by a
provision in the law or no nullity without legal text, and this means that the judge must

adhere to his determination of invalidity by the presence of a provision in the law'%.

The legislator is the one who personally determines the procedural rules whose

120 Fathi Wali. 70 heory of nullity in the Civil Procedure law, Egypt: Dar al-Nahda al-Arabiya for
publication and distribution, 2™ ed, 1997, p 201.

121 Abdul Aziz Mohammed Abdul Latif. “Provisions of nullity in the Saudi civil procedures law in the
light of Islamic jurisprudence” Thesis Master., Naif Arab University for Security Sciences, 2004, p 53.
122 Labiad Leila and Ali Kheira, "The Legal System for Nullity in The Algerian Civil and
Administrative Procedures Law" (2018): 536-554.

123 0sama Abdullah Zaid Kilany, "Nullification in The Palestinian Act of Procedural Penal Procedures
(Compared Study)" Masters, An-Najah National University Faculty of High Studies, 2008, p 38.
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violation results in nullity. For example, Article 175 stipulates that failure to cite the

names of the judges who rendered the judgement entail its nullity.

Third: nullity due to not realising or achieving the object of the procedure!?*.

The content of this principle, the procedure is null if the law expressly provides for its
nullity or if it is marred by a defect by reason of which the object of the procedure is
not realised'?°. For example, failure to sign the subpoena by the person serving the
notice, despite the presence of the party based on this subpoena, is considered an
invalid procedure even though the procedure has achieved its objective goal, through
attendance the person required to be notified, but the subpoena or notification did not
achieve the official purpose, which is the goal of signature, by granting official status
to the person serving the notice. Therefore, the declaration remains void, despite the

achievement of the objective goal'?®.

Jurisprudence has divided nullity into two types according to the interest to be
protected, the first related to public order and is called absolute invalidity and the
second not related to public order and is called relative invalidity'?’. The invalidity is
related to public order if it is a penalty for a procedural rule established to protect the
public interest, and the existence of a defect in the procedure results in the loss or non-

t128

realization of this interest <°. The Palestinian Civil and Commercial Procedure law no

124 Al-Rashidi, Fawzi Dheem. “The Invalidity of Procedural Action in Civil and Commercial Procedure
Kuwaiti Law “A Comparative with Jordanian Law",” Master's Thesis., Middle East University, 2011,
p 50.

125 Mohammed Nemir, ""Provisions of Invalidity in Procedures and Criminal Trials a Comparative
Study Between the Palestinian and Jordanian Laws", M.A., Middle East University, 2013, p 64.

126 Abdullah Khalil Al-Farra, Mediator, ibid p.734.

127 Boufath Ahmed. “Civil Procedural Nullity,” Ph.D. Thesis., Faculty of Law Ben Aknoun, University
of Algiers, 2016, p 131.

128 Boujelal Kouachi, "Null and Void in Civil Proceedings", Blog, Qawaneen. Blogspot,
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(2) of 2001 stipulates this type in Article (24), and it states (except for cases where
invalidity relates to public order). Absolute nullity related to public order cannot be
undone, ignored or overlooked because it involves a significant error. Examples of an
absolute nullity failure to issue the judgement in a public hearing or hearing the case
by a single judge in light of the fact that jurisdiction is held by a judicial body

consisting of three judges.

In contrast, invalidity not related to public order is invalidity that is not related to the
public interest or judicial organisation. It exists for the benefit of the parties only, for
example, failure to follow the notification rules'?. For example, if a person attends the
court session on the correct day and date, the notification is considered valid even if
there is an error in the notification procedures such as this person’s family name or

home address specifically.

In the Palestinian Civil and Commercial Procedures Law, the Palestinian legislator
adopted a middle or mixed doctrine when it stipulated no nullity without legal text,
also nullity shall not be judged despite the existence of a legal text if it is proven that
the purpose of the procedure has been achieved. Therefore, what the legislator decided
in Article 23 of the Code of Civil and Commercial Procedures was consistent with this

comprehensive approach of most of the doctrines of nullity'°.

The Palestinian legislator did not specify in special texts cases of nullity related to

public order, and cases of nullity not related to public order, only indicated that in

129 Fathi Wali. Theory of nullity in the Civil Procedure law, p 536.
130 Abdullah Khalil Al-Farra, Mediator, ibid p.736.
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Article (24) of the Code of Civil and Commercial Procedure, leaving the matter to the
judge to determine this when ruling the nullity. From the foregoing, the importance of
distinguishing between invalidity related to public order and not related to it appears.
The first type may be invoked or raised at any stage of the litigation, nor may it be

waived, and the court shall rule it on its own.

Accordingly, this theory is very important for the researcher as he can rely on it in
defining the invalidity related to public order and it impacts within the scope of the
PCCPL. Based on what has already been said, the theory of nullity is undoubtedly one
of the most complex and important theories in the law in general and in particular, in
civil procedures law. It should be a practical procedural law that outlines step by step
procedural methods and the conditions under which a nullity may be invoked.
Therefore, the researcher, as part of his study of public order, focused on the theory of
invalidity and differentiated between procedures and cases relating to public order or
not through the study of individual procedures, legal texts and judicial cases. Finally,
the study tried to reach acceptable results, with finding recommendations leading to
the solution of the problem related to this study and the first attempt to identify

procedures and cases related to public order in clear legal texts.

1.11 Outline of Chapters

This study divided into five chapters outlined as follows:
Chapter One: Introduction
The introductory chapter discussed the background of the study, the problem

statement, the significance of the study, research objectives, associated research
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questions, research methodology, perceived limitations of the study and literature

review.

Chapter Two: The Definition & Significance of Public Order

In this chapter, the researcher addressed the concept of public order in general in
various laws, such as, criminal law and administrative law. The researcher talked about
this concept in PCCPL and importance in this law. In the absence of an existing clear
definition of what constitutes public order the researcher analysed legal texts relating
to public order in an effort to better understand the meaning of the term "public order"
in general, and its significance in various laws. It is the researcher’s intent to reach a

comprehensive definition of this principle in the PCCPL No. 2 of the year 2001.

Chapter Three: Public Order in Palestinian Civil and Commercial Procedures Law No.
2 0f2001.

This chapter focused on a review of public order concept in the PCCPL No. (2) of
2001 and determines whether the Palestinian legislative was successful in organising
this concept or not.

In this chapter, the researcher critically assessed the role of the PCCPL in promoting
and applying the principle of public order within its articles. Questions to be
considered include: Has the PL been successful or not in defining and organising the
public order concept? Has the PL been able to strengthen the principle of public order?
Having reviewed legal texts etc. with the above questions in mind, what legislative

gaps can the researcher identify in the existing organisation of this principle.

Chapter Four: Public Order & The Role of the Palestinian Judiciary.
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This chapter opened with a statement of the role of the Palestinian judiciary in applying
the public order concept through judicial rulings. The researcher proceeded to discuss
the role of the judiciary in the application and promotion of the principle of public
order. As part of the discussion, the researcher analysed previous judgement s and
judicial precedents pertaining to public order in the PCCPL in an effort to clarify the
role of the judiciary on a theoretical and practical level in implementing public order

as a rule of law.

Chapter Five: Findings & Recommendations.

This chapter opened with a summary of research conclusions. Based on the
conclusions outlined, the researcher proceeded to make recommendations to improve
and regulate the concept of the public order principle in Palestinian Civil and
Commercial Procedures Law. The researcher’s recommendations will include
suggestions for modifications and additions to the PCCPL No. 1 of 2001 in an effort
to provide clarity thus reducing the incidence of rulings of nullity ultimately saving

both time and money for those involved.
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CHAPTER TWO

DEFINITION OF PUBLIC ORDER CONCEPTION

2.1 Introduction

In this chapter, the public order concept was discussed in three sections. The first
section discussed the concept of public order in English jurisprudence. The second
section focussed on the importance of the concept of public order in Islamic
jurisprudence. The final section discusses the concept of public order through
Substantive and Procedural Laws under sections of common law and private law as
substantive laws and civil procedure law as procedural law. In this chapter, the first
research question, “What is the definition of public order?”, was answered, and the

first research objective, “To study the concept of public order”, was achieved.

2.2 The Concept of Public Order in English Jurisprudence

Public order is synonymous with peace within the community and public safety''.

Serious effort has been made to explain the basic distinction between “public order”
and “law and order” within English Jurisprudence. “...Public order was said to embrace
more of the community than law and order. Public order is the even tempo of the life

of the community taking the country as a whole or even a specified locality'*2.” The

131 Dill, Janina. Legitimate Targets? social construction, international law and US bombing. Vol. 133.
Cambridge University Press, 2014.

132 Supreme court of India. Arun Ghosh vs State of West Bengal on 2 December, 1969.Equivalent
citations: AIR 1970 SC 1228, 1970 CrilLJ 1136, (1970) 1 SCC 98, 1970 3 SCR 288. Author: M
Hidayatullah Bench: M Hidayatullah, A Grover, A Ray, I Dua. JUDGMENT M. Hidayatullah, C.J.
https://indiankanoon.org/doc/720977.
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Supreme Court clearly distinguished between ‘law and order’ and ‘public order’ in one
case. In this case, the court stated: “The true distinction between the areas of “public
order” and “law and order” lies not in the nature or quality of the act, but in the degree
and extent of its reach upon society. The distinction between the two concepts of “law
and order” and “public order” is a fine one but this does not mean that there can be no
overlapping. Acts similar in nature but committed in different contexts and
circumstances might cause different reactions. In one case it might affect specific
individuals only and therefore touch the problem of law and order, while in another it
might affect public order. It is the potentiality of the act to disturb the even tempo of
the life of the community which makes it prejudicial to the maintenance of public

order...'33”.

On the other hand, with regard to the civil and commercial aspect there are several
typical flaws impairing the functioning of the public order, such as flaws relating to
judges, flaws relating to court decisions, and flaws relating to legal proceedings. Note
that several flaws may exist simultaneously, either as "generalised," or as "partial"
flaws. Potential flaws relating to judges which represent particularly serious breaches
in public order include corruption, personal bias, or lack of professionalism. In
addition, flaws relating to legal proceedings may lead potential transactors to refrain
from using the public order for enforcing judgements. These flaws include costs
associated with litigation, the long waiting periods until enforcement takes place, and

the damage incurred by the legal proceedings. The costs of litigating certain types of

133 Supreme court of India, Ashok Kumar vs Delhi Administration & Ors on 5 May, 1982. Equivalent
citations: 1982 AIR 1143, 1982 SCR (3) 707. Author: A Sen Bench: Sen, A.P. (J)
https://indiankanoon.org/doc/1666069/
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disputes do not reach the courts due to the high cost of legal proceedings on the one

hand, and the low value (to the parties) of the issue involved on the other.

The public order alternatively may establish small claims courts, where legal
proceedings are not costly. Long waiting periods prior to enforcement or long waiting
periods at the courts also contribute to the dysfunctionality of the public order, and
result in enforcement that comes years after the conflict erupted. Transactors, thus,
may find the litigation procedure in the public order irrelevant to their needs. They
may prefer arbitrations with shorter waiting periods, they will develop a private order
for enforcing arbitration rulings implementing nonlegal sanctions, or at times they may
be satisfied with the imposition of economic or social sanctions without using
arbitration. The Damage Incurred by Legal Proceedings - often parties to a contract do
not want to go to court because legal proceedings, as such, are damaging. For example,
exposure arising from legal proceedings may harm the litigants' privacy or reputation,
or reveal trade secrets. The public order may respond by allowing proceedings in
certain disputes to take place "behind closed doors." This presents a problematic
solution, however, constitutionally as well as practically. The public order thereby
contributes to the development of norms within the private order, and ultimately

strengthens the private order as a whole'*.

Many countries have special legislation called (with its variations) the Public Order
Act, such as Malaysia, the Public Order (Preservation) Act 1958, Hong Kong, the

Public Order Ordinance 1967, Singapore, Public Order and Safety (Special Powers)

134 Porat, Ariel. "Enforcing contracts in dysfunctional legal systems: the close relationship between
public and private orders: a reply to McMillan and Woodruff." Michigan Law Review (2000): 2459-
2480.
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Act No. 26 of 2018, and the United Kingdom, Public Order Act 1986 (c 64). Northern
Ireland, the Public Order (Amendment) Act 1970 (c 4). This law is related to public
order offences.!* In criminology, public-order crime is defined as "crime which
involves acts that interfere with the operations of society and the ability of people to
function efficiently" The associations among crime, social harm, and morality are best
illustrated in efforts to criminalize acts considered dangerous to the public welfare

because they involve behaviours that offend existing social values'3®.

Public order is a condition characterized by the absence of widespread criminal and
political violence, such as kidnapping, murder, riots, arson, and intimidation against
targeted groups or individuals. Criminal and politically motivated activity are often
accompanied by widespread violation of human rights, including torture, rape, cruel,

inhuman, or degrading treatment; and arbitrary arrest and detention!’.

In the end, some individual rights advocates believe that the law of public order
restricts the freedoms of individuals and contradicts these freedoms and violates the
basic rules stipulated in the state’s constitution that seeks to protect personal freedoms

within the process of criminal justice'*®

. While public order advocates suggest that
under certain circumstances involving a criminal threat to public safety, the interests

of society should take precedence over individual rights.

135 Strickland, Pat, and Diana Douse. " Insulting Words or Behaviour": Section 5 of the Public Order
Act 1986. House of Commons Library, 2012.

136 SIEGEL, Larry. Criminology: Theories, patterns, and typologies. Nelson Education, 2012. p12.
137https://www.usip.org/guiding-principles-stabilization-and-reconstruction-the-web-version/rule
law/public-order

138 Schmalleger, Frank. Criminal justice. Pearson, 2017. Schmalleger, Frank, et al. Criminal justice
today. Prentice Hall, 2014, P13.
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2.3 Public Order in Islamic Jurisprudence

The jurists of Islamic law dealt with public order concept in what is called in Islamic
jurisprudence "the right of Allah or the right of Sharia"'*°, which means what Allah
has commanded and forbade us to do'*’. Public order in Islamic jurisprudence means
to obey and glorify Allah, as well as establish the rituals of his religion and achieve
the public benefit of the world without the competence of one of the people'*!, Public
order therefore includes a general mandate to establish public order, suppress

criminality, promote virtue and prevent vice'*2.

The concept of public order in statutory law finds its counterpart in Islamic law in what
is referred to as the "right of Allah”!#}. The legal rules that are considered related to
public order are those that concern the public interest of society. The right of Allah is
the right of society and relates to public benefit without the competence of anyone. “It
is not permissible to give amnesty, forgive, reconcile, or agree on anything contrary to
the Right of Allah”!'*. The right of Allah means the public right. It is characterised by
generality and inclusiveness, as it is intended to protect society, and to organise public

interests, such as performing prayer, forbidding adultery, theft and usury and others.

139 Abd Alrraziq Alsanhuri, Sources of The Right to Islamic Jurisprudence, Comparative Study of
Western Jurisprudence, 1st ed. Beirut: Dar Thya Alturath Alearabii, 1954.

140 Ahmad Ben Idriss Alqurafi, Alfurug, 1st ed. Cairo: Dar El Salam for Printing, Publishing,
Distribution & Translation, 2001, P 269.

141 Wahba Alzuhaili, Islamic Jurisprudence and Its Evidence, ™ ed. Damascus: Dar Al - Fikr for
Printing, Distribution & Publishing, 1985.

192 1zz al-Din Massoud, The Fact of Public Order and Morals and Its Legitimacy in Islamic
Jurisprudence a Comparative Study, 1st ed. Algeria: University Ziane Achour, n.d.

143 Abdul Moneim Al Side, Abdul Moneim Faraj Sada, Comparative Study Between Islamic Law and
Statutory Law in Financial Transactions, ' ed. Cairo: League of Arab States, Institute for Arab
Research and Studies, 1970. Referred to eliyan Idaa, "The Idea of Public Order and Freedom of Contract
in The Light of Algerian Law and Islamic Jurisprudence" p 37.

144 Ibid, p 37.
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Based on the foregoing, the right of Allah is characterised by the fact that it is not
permissible to waive it, whether, by amnesty, reconciliation or otherwise, the
punishment must be applied to the aggressor'#®. For example, no one may justify or
allow himself or others to perpetrate the crime of adultery or theft, or drop the penalty
for such crimes, because these rights are not the property of anybody. In addition, the
right of Allah is characterised by the fact that all people have the right to claim, defend
and prosecute anyone who violates this right and to testify against him!#®. So, the idea
of common good” Considerable interest" in Islamic jurisprudence is the central idea
equal to the idea of public order in statutory law thus, the two ideas are compatible

with the same aim'¥’.

2.3.1 Public Order Purposes in Islamic Jurisprudence!4?
Achieving the general interest is the fundamental goal that all activities and rules in
the Islamic legal system should target. The purpose of Islamic law is to bring interests,

"

avert abuse " and ward off evil" so that society lives in peace and security. More
precisely, the purpose of the Sharia provisions is to preserve the entity of society and
achieve its interests by bringing benefits to the people or by removing that which is
considered harmful to them. The scholars of Islamic jurisprudence defined purposes
of Islamic law in three types: necessities, requirements, and well-being

"improvements"!#’.

145 Ahmad Ben Idriss Alqurafi, Alfuruq, P 269.

146 Mohamed Al Taher Ibn Ashour, Purposes of Islamic Law, ' ed. Ministry of Awgqaf and Islamic
Affairs: Qatar, 2004.

147 eliyan Idaa, "The Idea of Public Order and Freedom of Contract in The Light of Algerian Law and
Islamic Jurisprudence" p 53.

148 For more detail: Saputra, Refki. "Optimization of Purposes of Islamic Sharia and Their Rules in
Creating Law for Contemporary and Actual Issues| JJsil e aASaY) oy 8 adas) guim g day il aualia Junis
Gl 3" AL-Zahra: Journal for Islamic and Arabic Studies 15.2 (2018).

149 Mohammed Abu Zahra, Principles of Figh, 1st ed. Cairo: Dar Al - Fikr ALrabi, n.d, P386. Abii Ishaq
Ibrahim ibn Misa ibn Muhammad al-Gharnatt al-Shatib1, A/-Muwafaqat Ft Usil Al-Figh, Part 11, 1st
ed. Cairo: Almaktabat Altijariat Alkubraa, 1968, P 376.
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2.3.2 Necessary “Essential” Interests

Necessary interests are those interests which people depend on in the routine aspects
of their religious and secular lives. If these necessary interests are lost, the social life
will be disrupted, the security of the community will be affected, corruption will
spread, chaos will spread, and bliss will be lost'*°. The necessary interests include five

155

things: religion'!, soul'>?, mind'*3, offspring'**, money'>. Religion depends on these

five things for its survival and continuity in the world until the day of resurrection'>.

The jurisprudence and the judiciary such as Mohammed Abu Zahra and Wahbah
Zuhayli have unanimously decided that the concept of public order is based on respect
of basic principles adopted and followed by the state. These principles in Islamic
jurisprudence are represented in five matters “religion, soul, mind, offspring, money”.
These five facts are never disputed among the jurists. Therefore, any law or system

must adhere to all of these five principles.'*’

150 'Wahbah Zuhayli, Fundamentals of Islamic Jurisprudence, 1st ed. Dimashq: Dar al-Fikr, 1986,
P1020.

151 Preserving Religion: A set of rules of worship and provisions that Allah has prescribed to regulate
the relationship of people with Allah, and the relations of each other, Allah obliged people to work in
the pillars of Islam (faith and worship) to preserve it, Allah enacted the principle of religiosity and
preserved the Muslim religion from corruption.

152 Soul (Self)-preservation: God allowed to save the soul, eat what keeps life Such as food, drink,
dwelling, clothing and good things of livelihood, allow buying, selling and renting and other
transactions. Then proceeded to prevent assault to the soul, impose retribution, the imposition of blood
money and atonement, and is forbidden for a person to cast himself into destruction.

153 Preserving the mind, God allowed everything that ensures the integrity of the mind and development
of science and knowledge and prohibited everything that spoils or weakens its strength, such as drinking
alcohol and taking drugs and he imposed severe punishment for those who deal with any of these things,
thus ensuring the preservation of the mind mandated.

154 Preservation of offspring: God permitted marriage and also permitted all things that preserve this
marriage, and forbidden fornication and the imposition of the frontier that would prevent sin and
obscenity and immorality.

155 Preservation of money: God allowed a system of transactions and exchanges and he was forbidden
of fraud and riba and taking people's money vanities, it is forbidden to destroy things for other people, he
enforces compensation for damage and harm, and he imposed the penalty for theft

156 Bilgasim, Daym. "Public Order in Positive Law, Legitimate, And Environmental Protection", p36.
157 Interview conducted with Nazim M. Oweida. Attorney At Law & Legal Consultant, Palestine-Gaza,
September 10, 2020.
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Allah Almighty mentioned these necessary interests in saying “O prophet, when
believing women come to you and swear loyalty to you upon the condition that they
will not associate anything with Allah, and will not steal, nor commit adultery, nor
slay their children, nor fabricate slander between their hands and their feet, nor disobey
you in any honourable thing, supplicate to Allah for forgiveness for them, Allah is the

forgiving and the most merciful”!%,

2.3.3 Required “Needs” or Interests'>’

Required “needs” or interests: are things that facilitate people in their lives by easing
embarrassment and hardship for them. These interests, if not met, do not disturb the
fabric of society, as in the first type, but instead result in people getting tired and
stressed. Jurists of Islamic jurisprudence call this type of interest the principle of lifting
the embarrassment. These interests aim to facilitate dealing between people by
provisions that ease hardship as in worship'®’, transactions'®!, and penalties!®>. Allah
Almighty says “Allah wants ease for you and does not want hardship for you”!%. Also

“Has not laden a burden upon you in your religion”'®*,

158 Surah Al-Mumtahanah (12).

159 Wahbah Zuhayli, Fundamentals of Islamic Jurisprudence, p1022. Abii Ishaq Ibrahim ibn Miisa ibn
Muhammad al-Gharnati al-Shatibi, A/-Muwadafaqat Ft Usil Al-Figh. Part 11, p10.

160 Worship: Permission for the traveler to the shortening of prayer, tayammum for who did not find
water or harm if he uses it, and permissible breaking the fast in Ramadan for the traveler and the patient.
161 Transactions: Islamic law permits many of the contracts and conductance that people need in public
life such as installment contracts, Reclamation, Istisna, crop sharing, Speculations, and tenancy
contracts as well as authorized divorce when the life of the marriage is worsened and created a rule
"Necessity knows no laws". Necessities permit prohibitions

162 Penalties: The Penalties shall take into account the removal of embarrassment for the people and
consider the hardship about them, Islamic law allows reconciliation in blood money for the person who
killed another by mistake, no penalty (is given) on suspicious proof, and give the avenger of blood heir
the right of remission from Law of retaliation.

163 Al Bagarah (185)

164 Al-Hajj (78)
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2.3.4 Well-Being “Improvements”!%3

Well-being “improvements” are the interests required by magnanimity and are a means
of adopting the noble- good manners and morals. These interests make people's lives
better and more beautiful by choosing the best ways. These interests are not necessary
nor do they result in embarrassment, hardship or disruption in the system of life, as in
the first and second types, but the life of those who disregard these interests becomes
insignificant in the eyes of the wise. These interests are found in worship!'®,

transactions'®’, habits'®®, and penalties'®.

Allah Almighty says “They ask you what is lawful to them. Say: 'The good things are

lawful to you”!”’. Also “Eat of the lawful and good things with which Allah has

provided you and be thankful for the favors of Allah if it is he you worship”!”!.

2.3.5 The Extent of Conformity Between Public Order in Islamic Jurisprudence
and Public Order in Statutory Law

The comparison between public order in statutory law and public order in Islamic

jurisprudence shows that there is a consensus between them in the reason, because they

165 Ghazzali et al., Al-Mustasfad Min ‘ilm Al-Usiil, 1st ed. Riyadh: International Publishing, Translation
& Training Dar Sadir& Dar Al Maiman, n.d, P329-332. Wahbah Zuhayli, Fundamentals of Islamic
Jurisprudence, p1023.

166 Worship: Cleaning oneself from impurity, beware of the impure, cover the private parts, and put the
festival when going to the mosque.

167 Transactions: It is haram for a man to sell over the sale of his brother, it is haram for a
man engagement over the engagement of his brother, Deceiving, cheating, and Skimping.

168 Habits: Etiquette of eating and drinking, avoiding all Impurities, etc.

169 Penalties: Representation in the dead, killed Monks, women, elders, children in the wars, Fulfilling
covenants, Prohibition of treachery.

170 Al Ma'ida (4)

171 An-Nahl (114)
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target the same purposes, and in the ruling because they achieve the same aims'’?. The
following are the purposes of public order in general'’>:

1- Public order maintains the legal system, ensuring the basic rules of the legal
system that are indispensable to achieving harmonious peace and organisation
of society, and law.

1- TItis used as a tool for resolving conflicts. If there are conflicting requirements,
the priority is for the public order to resolve conflicts, and address difficulties
created by two or more conflicting legal rules.

2- Tool for Adaptation "enabling " between the legal system and the changing
factors that affect the life of society. Therefore, the idea of public interest,
(public order in Islamic jurisprudence) is a flexible idea encompasses all the
basic elements of public order inside communities, irrespective of whether

their political and social systems are different.

The difference between public order in Islamic jurisprudence and public order in
statutory law is in the efficiency, comprehensiveness, and flexibility in the first type,
not like the second type, which does not include these qualities. This is explained

below!7*:

The statutory public order, although developed to include maintenance of security,

public health, and public safety, and other elements, such as the moral order, the

172 Mohamed Mahmoud Al Ruby Mohammed, Administrative Control and Its Role in Environmental
Protection, A Comparative Study, 1st ed. Riyadh: Law and Economics Library, 2014, p31-33.

173 Helmi Dakdoki, Control the Judiciary of Internal Legality of Administrative Control, 1st ed.
Alexandria: Dar Almatbueat Aljamieia, 1989, P 651. Referred to Bilgasim, Daym. "Public Order in
Positive Law, Legitimate, And Environmental Protection", p38-39.

174 Bilqasim, Daym. "Public Order in Statutory Law, Legitimate, And Environmental Protection", p39-
40.
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economic order, and the preservation of grace and beauty. The Islamic public order is
more comprehensive than the statutory public order. It includes preservation of

religion, soul, offspring, mind, and money, so it is more comprehensive.

Although the content of statutory public order covers some purposes for the
preservation of religion, soul, offspring, mind, and money under some constraints who
are compatible with the modern era, but the content it is not enough to bring interests
and ward off evil in the previous matters, nor can it preserve and sponsor religion in

many matters.

As for the public order in Islamic jurisprudence according to the general Islamic
Sharia’s approach, Islamic principles are stable and constant and do not change with
the passage of time or change in location, but details such as local interests, or so-
called rules of custom, are created according to each era and time, with proportion to
the interest of people in society. This is confirmed by the prophet Mohammad peace

be upon him when he says “what the Muslims saw well, so Allah considers it well”.

Relying on these concepts and terms shared to statutory law and Islamic
jurisprudence, some jurisprudence tried to combine these concepts and terminology
together and develop a comprehensive definition of public order “A set of provisions
and procedures aims to protect society and achieve public benefit for it in the world
175

and the hereafter, which no one may violate or drop or change or agree otherwise

In conclusion, it is clear from the above discussion that the idea of public order is

175 Eliyan Idaa, "The Idea of Public Order and Freedom of Contract in The Light of Algerian Law and
Islamic Jurisprudence", P 41-42.
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closely related to the public interest. Indeed, the concept of public order is founded

upon public interest.

2.4 Public Order in the Substantive and Procedural Laws

The law is divided into Public Law and Private Law, and substantive laws and
procedural laws. Under the umbrella of the common law, there are many laws, some
of which are considered to be international public laws, and some are considered as
internal public laws. International law, international criminal law, and international
humanitarian law are general international laws that most States agree on their rules
and provisions, while constitutional law, administrative law, and criminal law are

internal public laws. Their articles, and provisions vary from country to country.

As for private law, it includes several laws, the most important of which are the civil
law, the international private law, the law of evidence and civil procedures law. In this
section, this study talks about public order concept in some branches of public law and
private law as substantive laws. Then the researcher moves on to talk about public

order in the Civil Procedure Law in the second part of this section.

2.4.1 Definition of Public Order in the Law

The Palestinian legislator has not bothered to define public order and left it to both
jurisprudence and the judiciary. Generally speaking, the term "public order" is used to
denote the importance something and its relevance to the common good by

maintaining security and stability in society'’®.

176 Al Ain Mohammed Al Bandokji, "Public Order in Jurisprudence", Alrai, Last modified 2015,
http://alrai.com/article/691190.html.
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Some of the jurisprudence such as George Burdeau defined public order as the
political, social, economic and moral basis on which the basis of the state in accordance
with the laws in force in this state. In other words, public order in each country is a set

of key principles that are the basis of law in that country!'””.

In contrast, Salahuddin Fawzy has defined public order as a legal and social
phenomenon that constitutes a set of basic rules in society that may not be violated in
any way, otherwise, society itself tends towards corruption and decadence!’®. These
rules find their origin in-laws, custom, and judicial rulings, and are characteristically
flexible and relative. They vary according to the political, social and economic system

prevailing in the state".!”’

Legal rules that are considered to be related to public order are intended to achieve a
public interest, political, social or economic, related to the higher order of society and
above the interest of individuals. All individuals must respect and fulfil this interest,
they may not oppose this interest by agreements among themselves, even if these
agreements achieve their individual interests, individual interests are not considered

important compared to the public interest!8’,

Some jurisprudence such as Samir Tanago, believes that the rules relating to public

order are not intended to achieve order in the community or the public interest. The

177 Daym Bilgasim, "Public Order in Positive Law, Legitimate, And Environmental Protection" Ph. D,
University of Abu Bakr Leqayd - Tlemcen - Faculty of Law, 2003.

178 Salahuddin Fawzy, General Principles Unwritten in Administrative Law: Comparative Study, 1st
ed. Cairo: Dar alnahda alarabia, 1998, p 48.

17 Ahmed Abdel Aziz Al-Shaibani, "Administration Responsibility of The Administrative Seizure
Actions in Ordinary Circumstance", Almerja truth and knowledge, Last modified 2016,
http://almerja.com/reading.php?idm=42225.

180 Abd Alrraziq Alsanhuri, Mediator in Explaining the New Civil Law "The Theory of Commitment in
General" Commitment Sources, 1st ed. Beirut, Lebanon: Dar Thya Alturath Alearabii, 1952.
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reason for this is that all the rules of law aim to achieve this purpose. While the rules
of public order are aims to achieve the indispensable minimum of these goals'®!. It
follows from the foregoing that the public order includes the political, economic, social
and moral foundations upon which the entity of society is based, as determined by
Internal laws, which expand and recede according to the prevailing political system in
the state. Similarly, in the judicial aspect, it followed the jurisprudence to the definition
of public order'®2. This was confirmed by the Qatari C.C in Case No. 348/2015 - Civil
and Commercial Department, session date: 11/17/2015'83, It should also be noted that
the public order extends to all branches of the law. Consequently, all rules of public
law relate to public order, whereas the rules of private law that are of public order only

those rules that affect the public interest. This is explained in the following points:

2.4.2 Public Order in Civil Law

The Palestinian legislator has adopted public order and morality as a criterion for
distinguishing between jus cogens and other rules. Therefore, it is used in this area to
ensure no voluntary exit in relation to the provisions of jus cogens'®*. So, when

referring to the Palestinian civil law, it is does not define public order concept.

181 Tanago, Samir. The General Theory of Law, P 91.

182 The C.C defined the rules that are considered to be public order “Rules intended to achieve a general
political, social or economic interest related to the higher society order and above the interest of
individuals they must all respect and fulfil this interest and not oppose it by agreements among
themselves, even if such agreements achieve their individual interests. because individual interests are
negligible versus public interest” Appeal No. 205 of 2011 hearing 7/5/2012. Wafa Yaqoob Janahi, "The
Role of Private International Law in Protecting Consumers in Cross-Border Contracts", University of
Sharjah Journal of Law Sciences 16, no. 1 (2019): 12, Doi: ISSN: 2616-6526.

183 https://www.almeezan.qa/RulingView.aspx?opt&RullD=1591 &language=ar

134 Daym Bilgasim, "Public Order in Positive Law, Legitimate, And Environmental Protection", p
14. Baqouri Abd El Rahman “Public order concept and its applications in Moroccan legislation,
Faculty of Law of Souissi — Rabat, p 6.
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The term ‘public order’ is frequently referenced in civil law No. 4 of 2012, articles
which are considered a general basis for laws, without specifying what this term
means. The Palestinian legislator referred to the concept of public order when
discussing the subject and the cause for the contract as two pillars of the contract.
Articles 131, 137 of the civil code stipulates: Article 131 “If the cause of the obligation
in the contract is contrary to public order or morality, the contract is void”. Article 137
“A contract is considered void if the cause of the contract is illegal or "unlawful". The
cause for the contract is considered illegal if the purpose of the contract is contrary to

public order or morals”.

In addition to article 222, which nullifies obligations and contracts that contain a clause
or clause contrary to public order or morals, “The court shall, when there is no legal
text, assess whether there is a natural obligation, in any case, there shall be no natural
obligation contrary to public order or morals”, article 592 also references public order,
“It is not permissible to reconcile in matters relating to the personal status or public
order, but it is permissible to reconcile financial interests arising from personal status

or commits one of the crimes”.

There are many applications and examples of the idea of public order in civil law,
which regulates private transactions between individuals in society. For example,
article 57 “No one shall be permitted to waive his legal capacity or amendment in its
provisions”. Also, article 101 “The minor has no capacity to act in relation to his
finances, therefore all his actions in this respect are considered nullity”. Article 134/2
“Dealing in the legacy of the living is considered void "nullity", even if such dealings

are with the individual’s consent”.
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There are many other legal texts that refer to the idea of public order in this law,
especially those texts that guarantee the protection of the third party based on the good
faith principle!®. Legal action which does not meet the requirements of public order
shall be considered void. Invalidity is an attribute of legal action in the event of a
violation of the rules of public order. This is what makes invalidity the predominant
adjective of the idea of public order at all. Where the concept of public order exists,
the concept of nullity comes to mind as one of the most important legal effects of

public order!®®.

Nullity is meant here as absolute nullity, not relative invalidity for violating the rules
jus cogens related to public order; it is not the relative invalidity that concerns the
interest of one of the parties to the case and not the public interest. Hence, the
fundamental procedures and rules relating to public order, are those procedures that
cannot be overlooked or corrected. The fact is that its impact does not stop at the
extent of prejudice of the personal interests of litigants, but extends to the entire legal

system, judicial, social, economic and political state'®’,

2.4.3 Public Order in Private International Law

Private international law is the law that regulates international private relations. It
addresses problems arising from the association of conflicts with more than one State,

most notably the conflict of laws'®®. Through the establishment of legal rules aimed at

185 Article 654 civil law No. 4 of 2012 “Rent ends If tenant usinga rental place to do
anything contravention public order or morals”. Article 874 “does not allow a subject to insurance for
anything contrary to the principles of Islamic law, public order or morals”.

186 Al-Jibshah, Najeeb Abdullah Najeeb. “The Concept of the Public System and its Applications in
Palestinian Legislation, p 132.

187 Warda, Arab. “The idea of public order in administrative judicial proceedings, p7.

188 Ibrahim Yahya, "Towards Narrowing the Public Policy in Favor of Foreign Law in The Context of
Private International Law: A Comparative Study", University of Sharjah Journal of Law Sciences 16,
no. 2 (2019): 153-186, doi:10.12816/0007760.
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guiding the judge to the competent law among the conflicting laws to judge the

disputed issue'®’.

This is done by the judge determining the law applicable to the disputed case by
adapting the legal issue to ascertain its legal description and identifying the appropriate

basis for the case. The judge then applies the relevant law to resolve this dispute.

Therefore, the judge may apply a foreign law other than his national law to rule in this
case since the national law gave the jurisdiction to this foreign law in this case. The
problem is very risky here if the rules of foreign law that the judge will apply to the
case under consideration lead to prejudice against the basic concepts and principles
established in the national society so that these concepts and principles are violated

thus leading to violating the public order in the judge’s country'®°.

Hence the idea of public order is not confined to internal law only. It also includes
private international law also. By confronting the idea of the general system of foreign
law applicable in accordance with the national reference base. This shall be the case if
it is proved to the judge that this foreign law is inconsistent with the principles, and
concepts, applied in the law of the country of the judge and the application of the rules
of foreign law would prejudice these principles. This case is called defence by the idea

of public order to exclude the application of foreign law'"!.

18 Dan Jerker Svantesson, Private International Law and The Internet Wolters Kluwer Law &

Business, 2016.

190 Bin Abdullah, Adel. “Practical Considerations for Defend of Public Order” P 2.

91 Eliyan Idaa, "The Idea of Public Order and Freedom of Contract in The Light of Algerian Law and
Islamic Jurisprudence"p 133.
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It was the position of the Palestinian legislator, clear on this article 36 of the Palestinian
civil code, that “The provisions of a foreign law specified in the previous texts may
not be applied if these provisions contravene public order or morals in Palestine, in the
event of a violation, the principles of private international law must be applied”. Public
order cannot be invoked by a judge to exclude foreign law unless certain conditions
are met!'?%;

Firstly: Foreign law must be applied according to the rules of conflict in the state of
the judge. This defence is not invoked if foreign law can be excluded for other reasons.
Secondly: The provisions of the foreign law to be applied in accordance with the
national support base shall be contrary to the requirements of public order in the

country of the judge, when provisions contradict the core foundations of the judge's

state.

Public order is a censorship of the legal rule of the foreign law to be applied. It protects
the national legal rule of internal law. In this case, the judge then refuses to apply
foreign law in order to preserve his national order and protect him from provisions that
contradict his basic concepts. The decision as to whether national internal law prevails

or not is ultimately at the discretion of a supreme court judge'®>. To summarise, the

192 For more detail look to, Hisham Ali Sadiq, "The Extent of The Right of The Egyptian Judiciary to
Relinquish Its International Jurisdiction in Civil and Commercial Disputes, Conditions and Criteria for
Relinquishment in The Event That the Litigants Agree to The Voluntary Submission to The Courts of
a Foreign Country, Commentary on The Judgment of The Egyptian C.C Issued On 24/10/2014"
Alexandria, 2014. The Egyptian C.C has set several conditions if the Egyptian judiciary wants to give
up its international jurisdiction to rule on the dispute before the Egyptian courts:1- The international
character of the conflict. 2- The absence of a close connection between the conflict and the Egyptian
territory in a manner that does not threaten Egyptian sovereignty and national public order. 3- Serious
association between the dispute and the foreign State, which parties have agreed to submit to the
jurisdiction of their courts. 4- foreign law recognition of the jurisdiction of its courts looking conflict in
order to avoid denial of justice.

193 Mahmood, Sultan Abdullah., Defend to Public Order and its Effect, P 85.
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rules of public order supersede the rules of private international law, even if there is

an agreement between states to apply foreign law in certain cases.

2.4.4 Public Order in the Personal Status Law

Most of the rules governing the personal status of Muslims are considered to achieve
a public interest, therefore are related to public order. For example, a person's
relationship with his family, his rights and his duties are a matter of public order. The
rights and duties arising from the marriage contract are equally a matter of public
order, therefore, it is not permissible for the couple to agree to amend the husband's
rights towards his wives, like obedience and a marital trust, or to diminish obligatory

rights due such as alimony and marital care.

In addition, the rights and duties arising from the relationship of paternity are
considered matters of public order. For example, the father has the right to raise his
children. He shall not be bound by an agreement specifying the manner in which his
children should be raised nor be obligated to raise his children in a religion other than
his own, e.g. the religion of his spouse. This also applies to rights pertaining to various

types of alimony, e.g. wife's alimony, child's alimony, and parental alimony by sons!**.

The provisions of inheritance are also related to public order. It is not permissible to

amend the rules of inheritance or to exceed the right to the will and testament,

194 Article 172 of the Personal Status Law of 1976 applicable in the Gaza Strip:

A- Son who has money, whether male or female, is old or young give alimony to his poor parents,
even if they are able to earn.

B - If the son is poor but unable to earn, he is obliged to support his poor parents and if he earns no
more than he, his wife and children what they need, he has an obligation to join his parents and feed
them with his family.
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e.g. giving a woman equal share in an inheritance. Finally, the rules of Sharia and
Islamic law are considered matters of public order therefore agreements which violate
the rule of Sharia and Islamic law violate public order and are considered invalid. For
example, marrying five women violates Islamic law'®®. Therefore, the fifth marriage
is considered invalid!®. Equally, the marriage between a Muslim woman and a non-

Muslim man is a violation of Islamic law ',

2.5 Public Order in the Field of Public Law

Public order concept is characterized as being general and inclusive, so that all
branches of law prevail. Therefore, public order application varies from one law to
another depending on the nature and purpose of each individual law, which makes
some of the laws being more important than other laws. Public law regulates relations
between individuals and public bodies in the state, as well as relations between public

bodies.

The concept of public order features prominently within the field of public law, such
as constitutional law which represents the public political system and it is not

permissible for a state public authority to violate these laws. In addition to

195 As for divorce, the jurisprudence scholars differed between the permissibility of the Muslim husband
to waive his right to divorce or give this right to the wife. As well as the rule of divorce, which is
achieved if a condition occurs in the future or non-occurrence of this condition, i.e., divorce associated
with the future time. For more detail look to Sayel Imara, "The Undone Divorce Between Sharia and
The Personal Status Law in Palestine and Other Arab Countries", An-Najah University (Humanities
Journal) 27, no. 2 (2013): 350-382, Doi:( ISSN: 1727-8449 (print), ISSN: 2311-8962.

19 Tariqg Mhommad Motlaq Abo Layla, "Predetermined Reimbursement in Civil Law Comparative
Study" Ph. D, An-Najah National University, Faculty of Graduate Studies, 2007.

197 Article 330f the Personal Status Law of 1976 Applicable in the Gaza Strip:

Marriage shall be invalid in the following cases

1. Married a Muslim woman to a non-Muslim.

2. Married a Muslim man from a woman who is not one of the people of the book.
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constitutional law, the concept of public order has great importance in administrative

law and public international law'?%, as follows.

2.5.1 Public Order in Constitutional Law

The Constitution represents political public order that cannot be infracted or violated.
One of the applications of constitutional law in this area is the constitutional rule that
determines the freedom of nomination and election. This rule is considered a matter of
public order and may not be violated. For example, no candidate may waive his

candidacy for another candidate.

In the area of public freedoms, there are many rules of public order established by the
constitution and one cannot agree to violate them in any way, such as personal freedom
and what falls under it, like inviolability accommodation, freedom of religion and
belief'®?, freedom of residence, freedom of the work, freedom of association and
institutions®”’. Everyone has the right to belong or not to belong to any association as
long as the purpose of its existence is legitimate, for example, membership in a trade

union?°!,

198 Ali Muhsen, "The Content of The Idea of Public Order and Its Role in The Field of Administrative
Control", 2010, 7.

199 Article 18 in the Palestinian Basic Law amended in 2003 and its amendments in 2005: Freedom of
belief, worship and the practice of religious rites are guaranteed Provided not to prejudice public order
or public morals. Article 19 Freedom of opinion may not be compromised, and everyone shall have the
right to express and publicise his opinion by word, writing or other means of expression or art, taking
into account the provisions of the law. Article 20 Freedom of residence and movement is guaranteed
within the limits of the law.

200 For more detail look to Al-Jibshah, Najeeb Abdullah Najeeb. “The Concept of the Public System
and its Applications in Palestinian Legislation,” Master Thesis., Al-Najah National University,
Palestine, 2017.

201 Bilgasim, Daym. "Public Order in Positive Law, Legitimate, And Environmental Protection", p22.
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Freedom of speech, which is considered a basic political right of citizens guaranteed
under the constitution and reflective of the degree of social democracy in a society%?

is a further example of a rule related to public order. Any agreement contrary to the

aforementioned rules is null shall have no consequences or results.

2.5.2 Public Order in the Criminal Law

The rules of criminal law are considered related to public order. Although some jurists
classify crimes as crimes relating to public order and crimes not related to public order,
the side of this jurisprudence relied on the interest protected by the criminal rule,
whether it is public interest or interest especially, public crimes were those against
public institutions or officers, while private crimes were those against the interest of

private persons or their property>’>.

Public order advocates suggest that under certain circumstances involving a criminal
threat to public safety, the interests of society should take precedence over individual
rights>®. This saw the rejection of the idea that criminal law as a whole was aimed at
the protection of public peace, as this was recognized as a distinct and subsidiary

interest relating only to public order**

. Consequently, criminal rules cannot be
violated by special agreements because these laws are considered to be matters of

public order, the agreement to commit a crime for a sum of money is absolutely null

and void, and agreement, whereby a person is obliged to bear criminal responsibility

202 Huang, Nini. "Study on the Criminal Regulation System of Freedom of Speech under the New Media
Environment." 2018 8th International Conference on Management, Education and Information (MEICI
2018). Atlantis Press, 2018.

203 Farmer, Lindsay. Making the modern criminal law: Criminalization and civil order. Oxford
University Press, 2016, P 84-85. For more details see, Richard Powell, Law Today Harlow: Longman,
1996.

204 Schmalleger, Frank. Criminal justice. Pearson, 2017. Schmalleger, Frank, et al. Criminal justice
today. Prentice Hall, 2014, P13.

205 Farmer, Lindsay. Making the modern criminal law: Criminalization and civil order., P 84-85.
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for another person as a result of the latter's actions considered, is absolutely null and

void.?%

Based on the foregoing, the penal code applicable in Gaza No. 74 of 1936, allocates a

special section for offences against public order. as treason and other offences against

207

the authority of the government as treason”"’. As for the examples of rules relating to

public order in the Code of Criminal Procedure those are related to regulating the use

of punishment by the authority, and expiration criminal case by general amnesty, death

208

of the accused, or limitation prescription®°. Another example, the accused is tried

without being indicted by the public prosecutor or his substitute - such a defect is
related to public order and therefore the court must invoke it by its own because this

procedure is related to public order?®.

206 Alsanhuri, Abd Alrraziq. Mediator in Explaining the New Civil Law "The Theory of Commitment in
General” Commitment Sources. 1st ed, p 408.

207 Article 49 (Treason): (1) Any person who levies war against His Majesty in order to intimidate
or overawe the High Commissioner is guilty of treason and is liable to the punishment of death.

(2) Any person conspiring with any other person whether such other person is either within or without
Palestine to levy war against His Majesty with intent to cause such levying of war as would
be treason if committed by a subject of His Majesty, is guilty of treason and is liable to the punishment
of death:

Provided that where a woman convicted under the provisions of this section is found upon evidence to
the satisfaction of the court to be pregnant, she is liable to imprisonment for life.

Article 50 (Instigating. Invasion) Any person who instigates any person to invade Palestine with an
armed force is guilty of treason, and is liable to the punishment of death:

Provided that where a woman convicted under the provisions of this section is found upon evidence to
the satisfaction of the court to be pregnant, she is liable to imprisonment for life.

208 Osama Abdullah Zaid Kilany, "Nullification in The Palestinian Act of Procedural Penal Procedures
(Compared Study).

Article (9): Code of Criminal Procedure (The criminal case shall expire in one of the following cases:
1. Repeal the law prohibiting the act.

2. General amnesty

3. Death of the accused.

4. prescription

5. Issuing a final judgement in the case.

6. Any other reasons provided for by law.

209 Article (240): Code of Criminal Procedure (No one is brought to trial in criminal suits unless an
indictment is issued against him by the Public Prosecutor or his substitute).
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Consequently, absolute nullity results from a violation of a fundamental procedural

rule relating to public order, i.e., aimed at the public interest. Absolute nullity cases

relating to public order can be summarised on these grounds in the following cases®!’:

1-

Procedures that affect the integrity of the body are absolutely forbidden, such
as a confession issued by the accused under torture.

Procedures undertaken by non-judicial or competent authorities according to
law, such as violating the rules concerning the interrogation of the accused by
the public prosecution in the preliminary investigation stage or by a police
officer who is not competent.

A serious error made in the actions taken by the competent authorities, such as,
the appointment of the investigating judge incorrectly and contrary to the
principles of appointment or the participation of the judge in issuing a
judgement in a criminal case and this judge had previously considered this case
in his capacity as a member of the public prosecution or as an investigating

judge.

In summary, the rules of criminal law are closely related to the public order, any

violation of these rules leads to the nullity of the procedures and judgement.

2.5.3 Public Order in the Field of Administrative Law

Administrative law is a branch of internal public law which governs public

administration and is the executive authority in terms of bodies and members, as well

as in terms of activity. In other words, administrative law is defined as the law of public

219 Mohammed Nemir, ""Provisions of Invalidity in Procedures and Criminal Trials a Comparative
Study Between the Palestinian and Jordanian Laws".
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administration which governs the organisation, composition, and competences of

public administration in addition to determining the rules which govern it?!!.

Administrative law is a non-codification law, which means there is no code called
administrative law, in which all its articles and legal texts are gathered, arranged and
coordinated in code issued by the competent legislature. There are administrative
legislations scattered here and there, such as the Civil Service Law, Municipal law,
and the Universities Act, etc. The rules of administrative law are related to public
order; therefore, it is not permissible to agree to violate them. For instance, a public
official may not waive his job to another person for money or for nothing or undertake
not to do his job duty for the benefit of someone. In addition, an administrative
employee may not carry out a business that is forbidden to do because of his job. There
are even jobs such as judges and lawyers where it is not permissible for the practitioner
of these jobs to combine it with the trading business. It is not permissible for a lawyer
to make someone a mediator between himself and his client. This kind of brokerage
is forbidden because it harms the honour of the career, also, the lawyer cannot take for
his remuneration part of the disputed right, because law considers this to be a kind of
trafficking in the legal profession and at the same time it is an exploitation of the

client's weakness?'?.

Similarly, it is not permissible for a doctor to take a fee from a pharmacist to funnel
patients from his practice to the pharmacist to fill prescriptions. On the other hand, in

the field of administrative seizure exercised by the executive authority and public

211 Mohammed ALShafi'i Abu Ras, Administrative Law, 1st ed. Banha, Egypt, n.d.
212 Tanago, Samir. The General Theory of Law, P 103. Abd Alrraziq Alsanhuri, Mediator in Explaining
the New Civil Law "The Theory of Commitment in General" Commitment Sources, 1st ed. P 406-407.
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administration, public order concept is clearer and highlights*'3. The administrative
seizure is the authority of the administration in the preventive organization of the
exercise of freedoms in order to maintain public order, this is done through a set of
general rules imposed by the public authority in the state “the executive” on
individuals in their normal lives or by restricting individuals to do a certain activity
with a view to maintaining public order in a manner that reconciles public freedoms
and public order?'*. In conclusion, public order within the field of administrative law

215.

consists of three elements®!>: public security?'®, public health?'’, and public

tranquillity®'®.

2.6 Public Order in the Civil and Commercial Procedures Law

Everyone in society has the right to recourse to the judiciary. This is confirmed in the
text of article 30 of the Palestinian Basic Law “Constitution” “Litigation is a protected
right and is guaranteed to all people. Every Palestinian has the right to recourse to the
judiciary. The law shall regulate litigation procedures to ensure the speedy
adjudication of cases”. Litigation before the courts has procedures and steps that must

be followed correctly in order for there to be results. The Civil Procedures Law

213 For more details, look at Ahmed Abdel Aziz Al-Shaibani, "Administration Responsibility of The
Administrative Seizure Actions in Ordinary Circumstance", Almerja truth and knowledge, Last
modified 2016, http://almerja.com/reading.php?idm=42225.

214 Ali Muhsen, "The Content of The Idea of Public Order and Its Role in The Field of Administrative
Control", 2010, 12.

215 Bilqasim, Daym. "Public Order in Positive Law, Legitimate, And Environmental Protection”, p 25-
29. Ali Muhsen, "The Content of The Idea of Public Order and Its Role in The Field of Administrative
Control", p 8-10.

216 Pyblic security is meant to protect lives and money from any threat to it, such as preventing
gatherings, demonstrations, and disturbances that threaten public security, regulating traffic through
streets, organising trades and professions.

217 Public health means: protecting citizens from danger to their health such as epidemics and infection,
combating pollution, monitoring foods for sale, Compulsory vaccination, elimination of insect vectors.
213 public tranquillity means: to maintain calm, prevent noise and disturbance within residential areas
and on public roads, such as the prevention of loudspeakers and disturbing machines in roads and
residential areas, the allocation of public places for popular markets and industrial establishments, or
the prohibition of the use of car alarms/horns except in cases of extreme necessity.
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provides clarity in the steps which must be followed during the life of a lawsuit, from
initial filing straight through to judgement and appeal. For this reason, the Civil
Procedures Law is one of the most important laws. As this is an important point the

following section will expand on it further.

2.6.1 Definition and Importance of Civil and Commercial Procedures Law

Specifically, civil and commercial procedure law details the foundations of the judicial
system and its overall composition including the rules and standards that courts follow
when adjudicating civil lawsuits. These rules govern how a lawsuit or case may be
commenced, what kind of service of process is required, the types of pleadings or
statements of case, motions or applications, and orders allowed in civil cases, the
timing and manner of depositions; the conduct of trials, the process for judgement ,
the process for post-trial procedures, means of challenging judgement s and
consequences of not following correct ways in implementing judicial procedures, as

well as how the courts and clerks must function?'?.

Ahmed Barak, former attorney general of the State of Palestine, head of the Anti-
Corruption Commission and professor of criminal law, says: civil and commercial
procedure law is one of the most important laws that guarantee drawing the road
leading to truth and justice for all litigants “whether citizens or residents, whether
natural or legal persons”. At the same time, determining the means to be followed, the
time required to obtain the right, unifying and developing trials rules to facilitate and

streamline litigation procedures, as well as reduce procrastination, and contribute

219 Sayed Sawy, The Mediator in Explaining the Civil and Commercial Procedures Law, p 6.
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greatly to the good performance of the judiciary and its role for resolving disputes and

achieving justice??°.

The Civil Procedures Law together judicial authority law and the law regulating the
legal profession, are collectively concerned with the individuals, including judges,
who work to achieve justice, such as members of the public prosecution, lawyers, court
clerks, and bailiffs. civil and commercial procedure law regulates the procedures from
the initial submission of the case before the court until a judgement is issued, the
method and number of appeals against judicial rulings, and formalities to be observed
when doing this*?'. It can be said that the civil and commercial procedure law is the
main law of litigation procedures. Consequently, the articles of this law should be
applied whenever there is a deficiency or ambiguity in other procedural laws, this is
affirmed in article 2 of the Civil Procedure Law “The provisions of this Law shall apply
to all civil and commercial court cases, claims, motions and challenges before the regular

courts in Palestine”.

The civil and commercial procedure law is characterised as an organisational law as
it regulates the procedures associated with recourse to the judiciary Most of the rules
of this law are considered procedural rules because these rules require individuals to
observe specific dates and procedures, violation of these dates and procedures leads to
a penalty of absolute nullity???. For example, article 22 stipulated “Nullity arises from

non-compliance with the time-limits, procedures, and conditions of notification”. As

220 Interview conducted with Ahmad Barak. Former Attorney-General of Palestine State, head of the
Anti-Corruption Commission and Professor of Criminal Law, Palestine -Jerusalem — Ramallah
November 12, 2020.

221 Sayed Sawy, The Mediator in Explaining the Civil and Commercial Procedures Law, p 6-7.

222 Ahmed Al Jendoubi and Hussein Bin Silmia, Fundamentals of Pleadings Civil and Commercial, 1%,
Tunisia, 2001, P15.
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a further example, article 195 stated “Failure to observe the time-limits prescribed for
challenging judgement s and decisions entails the dismissal of the challenge in form
and the court shall rule sua sponte to dismiss it”., in addition, if there is a lack of data
required to carry out any particular procedure, for example, article 175223, absolute

nullity is the fate of this procedure.

Most rules of civil and commercial procedure law are considered jus cogens, that is,
individuals cannot agree to violate, ignore or drop it because it is related to public
order. A rule is identifiable as related to public order based on the intended interest of
the rule. If the legislated rule is in the public interest, serving or benefitting all
individuals in society without discrimination, this rule is considered to be related to
public order?**. However, if the legal rule is intended only to protect an interest private

to litigants, it means this rule not is related to public order?®’.

In addition, the Palestinian judiciary has adopted the concept of peremptory rules in
many of its rulings related to local Palestinian laws. For example, the Palestinian
appeal court ruled in Case No. 231/2009, Civil Action, May 12, 2010.

“The rules related to the rights of the worker in the labour law and most of the laws of
the world were set as a minimum for the protection of the worker. These rights are
considered peremptory rules related to public order that may not be violated or

waived”.

223 Article 175 “Deficiency of factual reasons for the judgement, material errors or omissions in the
names and capacities of the parties and the failure to cite the names of the judges who rendered the
judgment entail its nullity”

224 Nabil Saqr, The Mediator in Explaining the Law of Civil and Administrative Procedures, 1st ed.
Algeria: Dar Al - Huda Printing, Publishing & Distribution, 2008, p 11-12.

225 Noureddine Ghazouani, Comment on The Code of Civil and Commercial Procedure -General
Provisions and Jurisdiction, 1st ed. Tunisia: Orbis Company, 1996, p 140.
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“Procedures related to public order are considered jus cogens, which the court must
raise on its own, even if these procedures are not raised by any of the parties”.
Judgement of the Cassation Court Convening in Ramallah in Case No. 232/2011, Civil

Action, Apr 15, 2012.

In this regard, Prof Abdullah Al-Farra said. PCCPL did not clearly specify which
procedural rules related to public order and which did not, but that rules related to
public order may be identified through specific markers, such as a protected interest,
or the possibility of invoking a defence related to the public order at any time or stage
during the litigation procedures as well as raising the defences related to the public
order by the court on its own, without wait the parties to invoke these defences before
the court. The legislator has established its orientation and regulation on the basis of
the protected interest, as it must be a public interest without declaring that. The
researcher thinks this classification has flaws and is characterised by not being clear

in all cases, so this regulation is considered unsuccessful®%S,

In contrast, the President of the Court of Appeal in Gaza said. The concept of public
order has always been partially related to the legal system prevailing in the state. As
long as the civil procedures law is part of this legal system, some provisions of that
law have been enacted to preserve the rights and special legal interests of the parties,
where the interested party may invoke these procedures against the other opponent by

raising it before the court or waiving it. The remaining provisions fall under the

226 Interview conducted with Abdullah Khalil Al-Farra, Dean of the Faculty of Law, Al-Azhar
University, Gaza, Professor of Civil and Commercial Procedure Law, Palestine—Gaza, September 5,
2020.
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discretionary authority of the court in order to ensure proper management and
oversight of the litigation. It is these provisions which relate to the public order.
Matters relating to public order are not explicitly specified, but they can be inferred
from the phrasing of the legal text. If the legal article came in an obligatory form, such
as the judge must decline to review a case If he or his spouse is related by blood or
affinity to one of the parties or his spouse up to the fourth degree, or through the legal
effect consequent from the breach of the provisions of this text, which may be the
nullity or non-acceptance "Inadmissibility" of the procedure, such as “nullity arises
from non-compliance with the time-limits, procedures and conditions of notification”.
In these cases, the court has the right to address the legal violation and decide it on its
own without the litigants' request. Accordingly, it can be said the Palestinian law did
not explicitly adopt the idea of classifying and explaining the rules of procedures

related to public order, but rather implicitly, as mentioned above®?’.

One of the goals of this study is to distinguish between rules that are considered to be
matters of public order and those which are not and to try to enumerate all these rules

and procedures, by explaining and analysing the articles and rules of this law.

In the following points, the researcher presented a few basic principles and rules in the
PCCPL, which most of the jurisprudence agreed relate to public order. In the second
chapter, the researcher analysed the articles and legal texts in detail from the initial
submission of the case before the court until a judgement is issued, to ascertain which
procedures and rules are related to the public order and which are not, to reach a

comprehensive and deep understanding of this concept in this law.

227 Interview conducted with Judge H. K, Chairman of Panel Gaza Court Appeal, Palestine-Gaza,
December 1, 2020.
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2.6.2 Rules Subject-Matter Jurisdiction “Ratione Materiae” Jurisdiction, and
Case Value Jurisdiction.

Jurisdiction means the authority to rule by law in particular litigation. That means the
jurisdiction of a court in a particular type of lawsuits that may be adjudicated by this
court, whether this jurisdiction emerging from the type of lawsuit, or its value “amount
of the lawsuit”??®. These rules serve the interests of litigants, as well as the public
interest. Rules of jurisdiction exist to relieve the burden on individuals, and achieve
their interests and adjudicate disputes easily and readily. Thus, these rules serve the
interests of individuals and serve society as a whole. Hence these rules were considered

to be related to public order.

In this regard, the President of the magistrate's court in Gaza said, the rules of subject-
matter jurisdiction "ratione materiae" and value jurisdiction are considered related to
public order, it can be invoking that the court has no jurisdiction to hear the suit in any
status and at any stage whether this defence come by litigants or by the court sua
sponte. This defence is one of the procedural defences related to public order that can
be invoked at any time and before any court whether the magistrate's court or the Court
of First Instance and even before the cassation court. Accordingly, the judgement
issued by this non-competent court shall be deemed null and no own binding force of
a decision " force of res judicata", a nullity is considered an absolute nullity??°. This
was confirmed by article 92 of PCCPL “Lack of competence for absence of

jurisdiction or by reason of the type or value of the case or of res judicata shall be

228 Hableh, Fayeq Nashat Fayeq Abu. Nullity procedures in the Civil and Commercial proceedings law
Number (2) for the year 2001, p 22.

2 TInterview conducted with Judge Ehab Arafat, head of the Gaza magistrate's court, Palestine-Gaza,
November 11, 2020.
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pronounced by the court sua sponte, and may be invoked at any stage of the

proceedings”.

In addition, if one of the litigants does not object by defence, that the court is not
competent to hear the case, the court itself must decide that it is not competent to hear
the case and refer the case to the competent court. Since the rules of jurisdiction, which
aim to organise the judiciary in the state, are considered related to public order, the
court shall not ignore this matter and proceed with the hearing of the case. Otherwise,
all the procedures, including the judgement will be considered null, having no legal
effect?®®. According to the principle of legality, judgements issued by courts
considered not competent as a result of lack of jurisdiction are considered null !,
Furthermore, Supreme Court Judge Othman Takruri, said: "The rules of subject-matter
jurisdiction " ratione materiae" jurisdiction, and case value jurisdiction relate to public
order because they are the foundations of judicial organisation in society that aim to
achieve a public interest. This is because these rules govern the proper functioning of
the judiciary and organise the courts work according to the jurisdiction of each court

separately"?*2,

Therefore, it must distinguish between, procedures, and defences related to public
order from those that do not relate to public order since the last rules cannot be invoked
or raised before any court if the court begins discussing the subject of the lawsuit. The

procedural defences must be invoked prior to entering the subject matter of the case.

230 Sayed Sawy, The Mediator in Explaining the Civil and Commercial Procedures Law, p 321.

231 Interview conducted with Saleem Mustafa Al-Saka, Palestine- Gaza, October 20, 2020.

232 Interview conducted with Othman Takruri, Prof of privet Law and A judge in the Palestinian supreme
court, Palestine—Ramallah, September 17, 2020.

97



In contrast, defences related to public order, may be invoked at any time and at any

level during litigation procedures>.

Consider a situation where the expected settlement of a lawsuit for a case filed in the
magistrate's court is in excess of ten thousand Jordanian dinars. Legally the
magistrate's court has no jurisdiction to hear this case. It should instead be referred to
the Court of First Instance. Let us assume, however, that the issue of jurisdiction went
unnoticed and a ruling was issued which was subsequently challenged in the Court of
Appeal where the issue of jurisdiction was then raised either by the litigant or indeed
by the Court of Appeal itself, the Court of Appeal would be legally obliged to declare
the previous judgement issued by the magistrate's court as null and refer the case back
to the competent court, in this example, the Court of First Instance, for hearing from

the beginning”*.

Even if the issue regarding jurisdiction goes unnoticed during the appeals process, a
litigant may subsequently challenge the validity of the ruling of the Court of Appeal
before the C.C where the issue of jurisdiction may be raised either by the court itself
or by a litigant, resulting in previous judgements being declared null and the case being

referred back to the Court of Appeal for corrective action."

With regard to the value jurisdiction of the lawsuit, the Palestinian C.C ruled in case
no. 1168/2017. “The Court of Appeal did not take into consideration the issue of value

of a lawsuit that makes this lawsuit within the jurisdiction of the Magistrate Court, as

233 Mamoun Al-Kuzbari and Idris Al-Abdalawi, Explained Civil Rules in Light of Moroccan Law, 2nd
ed. Beirut: Dar Al-Qalam, 1973, p 147.

24 Armouti, Suzan Mohammed Shehadeh. “Fundamental defect and it is impact on the invalidity of the
judicial proceedures, p 70.
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the value jurisdiction relates to the public order. which makes the judicial ruling
subject to appeal defective and contrary to the rules of principles related to the value
jurisdiction, so this is a defect and a violation. It is therefore required and necessary by
this court to cancel the judicial ruling based on that. Accordingly, the C.C decides on
a reversal of the judgement and returns the lawsuit to the Ramallah Court of Appeal to
follow the correct legal procedures then issue the appropriate ruling, provided that the

appeal is considered by a different judge”?*.

To summarise, the rules of subject-matter jurisdiction “ratione materiae” and value
jurisdiction of a lawsuit pertain to public order. Therefore, any violation of these rules
results in the nullification of associated litigation procedures and leads to the nullity of

the judgement®*S.

2.6.3 Rules of Legal Capacity and Legal Representation for Litigants

A person to be a party in the litigation must have the necessary eligibility to do this,
where he must have the justifiability and the eligibility of the litigation in a lawsuit.
Eligibility means: the right of a person to be eligible to acquire rights and assume
obligations. When the person reaches the legal age, whether it is a human or a legal
person from the date that this legal person obtains the necessary qualification
permitting to practice his activity. Accordingly, the eligibility for the person ends when
he dies, while the legal person eligibility ends with the dissolution of the legal entity,

like, end of a company's activity, “Liquidation of a company”.

235 Judgement of the Cassation court Convening in Ramallah in Case No. 1168 / 2017, Civil Action,
Issued on Feb 11, 2019, Court: Cassation, Litigation Type: Civil Case. http://mugtafi.birzeit.edu/.

236 Hableh, Fayeq Nashat Fayeq Abu. Nullity procedures in the Civil and Commercial proceedings law
Number (2) for the year 2001, p 24.
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The basic rule is that a person has full eligibility, but there is an exception to that, the
person’s eligibility may be incomplete or absent, depending on the person’s awareness
and the stages of life that this person is going through. For example, the mentally ill

people or mentally incapacitated are not eligible to do or carry out any legal actions.

The Palestinian civil law applied in the Gaza Strip emphasized this in articles 53- 55.
Article 53 stipulated, “Every individual who has reached the age of majority who is in
possession of his mental faculties and has not been declared legally incompetent is
fully competent to exercise his civil rights. The age of majority is eighteen complete
Gregorian years”. As well as article 54 of Palestinian civil law stipulated “A person
who is incapable of discernment on account of young age, mental illness or insanity is
not competent to perform legal transactions. Those who have not yet reached seven
years of age are considered non-discriminatory”. While article 55 stipulated, everyone
who has reached the age of distinction and has not yet reached the age of majority or
anyone who has reached the age of majority but his simpleton or negligence is deemed
“Very easy to deceive” is considered an incompetent person, "ineligible" as
determined by law. This does not mean that a person with diminished legal capacity

does not enjoy legal personality, he has rights, but he cannot exercise them in person.

Based on previous legal articles, legal capacity can be divided into three types as
follows:

The first type: from the date of birth until the age of seven years, an individual is
considered “unaware”, i.e., incapable of knowing right from wrong. Such individuals

have the eligibility of duty or “legal standing eligibility”” only. They do not have “legal
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agency”. Legal capacity means that all people, including persons with disabilities, have
legal standing and the legal agency simply by virtue of being human.

There are differences between legal capacity or “legal standing” and legal agency.
Legal capacity is the ability to hold rights and duties, while legal agency is the
exercising of those rights and duties. Individuals classed as not having legal agency
are entitled to acquire rights, “Taking advantage”, only. They are under no obligation

and have no right to instigate or participate in legal proceedings on their own.

The second type®*’: from the age of seven years to the age of eighteen is classed as
“Puberty” and an individual in this group is referred to as a minor. A minor has a
degree of freedom. Specifically, a minor has legal agency to take limited legal actions.
If the action is deemed purely beneficial or expected to "Achieve valuable gain", then
the action is correct and does not require approval from the guardian or trustee. If,
however, the actions that are considered purely harmful, i.e., lead to confirmed loss or
no gain or benefit, then a minor may not legally pursue any of these actions, and if he
does, then those actions are considered null and void without any effect irrespective of
whether the guardian or trustee authorised the action or not. The actions of a minor are
subject to revocation in the interest of the minor unless these actions are approved by

the guardian or court, according to the circumstances and according to the law?>3.

The third type: Persons over the age of eighteen years are considered fully competent
and have the right to perform all legal acts, regardless of whether such acts are
considered harmful or beneficial. This is also called capacity of execution, by virtue

of which an individual exercise his civil rights. This capacity requires the individual

237 See, article (102/1) Palestinian Civil Law No. 4 of 2012.
238 See, article (102/2) Palestinian Civil Law No. 4 of 2012.
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concerned to have attained a particular legal age. For full legal capacity, he must have

reached the age of majority.

A person can be a party to the lawsuit even if they are considered legally incompetent.
They can be a plaintiff or defendant. If the person is unable to file the lawsuit himself
due to a lack of legal capacity on the grounds of being legally “Incompetent”, he can

raise the lawsuit through the guardian, trustee, or legal representative.

Based on the foregoing, it is clear that the rules of eligibility and legal representation
are rules related to public order. This has several effects and consequences.
Specifically, the person lacks legal capacity, who is deemed "Incompetent”, or the
person who has not been properly represented legally has the right to uphold or invoke
to nullity. The nullity here includes all procedures and decisions that were taken in the

lawsuit at any stage of the litigation and before any court.

As the nullity related to the eligibility of litigants is considered nullity related to the
public order’*, the other litigant party also has the right to invoke by nullity if his
opponent is lacks legal capacity by being deemed "incompetent" or has not been
properly represented according to the law. This is an exception to the basic rule that
stipulated “Nullity may not be invoked by other than those who are statutorily invested

with the right to procure nullity nor may it be invoked by the party who caused it”**°.

239 (The court cannot ignore this thing (the death of the appellant) and proceed with the case without
taking the procedures that the lawyer of the appellant’s agent must bring in a power of attorney from
the heirs. This led to the nullity of this procedure related to litigants and this procedure falls the scope
of public order, accordingly, everything that was taken in the session is null and what is built on the null
is considered null so the court decided to cancel the judgment). The judgment of the C.C Convening in
Ramallah in Case No. 569 / 2017, Civil Action, Issued on Apr 17, 2017, Court: Cassation, Litigation
Type: Civil Case. http://mugqtafi.birzeit.edu.

240 Article 24/1 of the Palestinian Civil and Commercial Procedures Law.
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Returning to PCCPL, article 79 stipulated, each of the parties to an adversary
proceeding must enjoy the legal capacity to which the proceeding is connected, failing
which legal representation is obligatory. If a party has no legal representative, the
competent court shall appoint one for him. This capacity is called eligibility for
litigation or legal capacity of litigation. It is the legal capacity that relates to the lawsuit.
Analysis of this article reveals that if a person does not have legal capacity when
raising a lawsuit before the court then procedures undertaken in the lawsuit are
considered completely null and void because the rules of eligibility are related to the
public order. In addition, if the litigants do not invoke the nullity, the judge must rule
in the nullity on his own without waiting for litigants to request this.

Returning once again to PCCPL especially article 84/1, which refers to the loss of legal
capacity during the lawsuit. If one of the parties in the action dies, is declared bankrupt
or is deprived of capacity to pursue the action, the court may, either sua sponte or at
the request of the other party, take appropriate procedures to notify his heirs or his
legal representative to appear in court at a time it designates to proceed with the action
from the point it reached. Accordingly, this article indicates a loss of eligibility for
litigation during the hearing of the case and what the court must do in this case on its
own without waiting for a request from one of the parties in this case. The conclusion

is that the eligibility rules and legal are representation related to public order?*!.

241 Whereas the first defendant died on 5/7/2008, while the court, “Magistrate’s Court”, continued to
hear the case after that date until the issuance judgement from this court, Whereas, the procedures that
were taken in the case by the Magistrate Court after the date of the death of the first defendant are
considered null.

These procedures have violated the provisions of Articles 84/1 and 128/1 of the Civil and Commercial
Procedures Law, this violation is considered one of the reasons for the cancellation of judgement and
the court must have been exposed to this issue on its own. This issue relates to the validity of litigation
in cases and the legality of the procedures to be followed, which are procedures of public order.
Therefore, the C.C decides to cancel the ruling and return the case to the appeal court to do the legal
requirement in accordance with the provisions of the law. The judgement of the C.C Convening in
Ramallah in Case No. 169 / 2010, Civil Action, Issued on May 18, 2011, Court: Cassation, Litigation
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2.6.4 Rules of Procedural Defences Related to Public Order

The principle in civil litigation is that litigation procedures must be according to what
the legislator specified and wanted in the law. If these procedures were carried out in
a way contrary to what the legislator wanted and caused procedural defects to affect
the work of the judiciary and obstruct implementation of judicial duties, the court must
decide these procedures are null. These procedures consist of procedural dates, appeals
dates, ways of submitting cases before the courts, pleading procedures, and rules for
the issuance of judicial rulings and decisions.

Prior to any further discussion of these procedures, it must be clarified that a nullity
arising due to a formal or procedural error in one of the legal procedures relating to a
case before the court raises a lot of difficulty for the judge. Consequently, ascertaining
whether the error is related to public order or not is essential. A procedural defect in
the legal procedure means is defined as performing a procedure in a way that violates
the law, in a manner contrary to the way described and clarified by the law such that
the procedure contains a fundamental defect that prevents it from arranging its legal
effects, i.e., the procedure is null and void. A defence, referred to as a procedural
defence, may be launched or established on the basis of a procedural error. There are
two types of legal defences: procedural defences and substantive defences. The
procedural defence challenges the legitimacy of a litigation by claiming a legal
procedure has not been correctly carried out as prescribed by law. The aim of invoking
a procedural defence is to obtain a dismissal of the case on the grounds that the required

legal procedures were not followed when submitting the case to the court.

Type: Civil Case. http://mugtafi.birzeit.edu. Also, look at the judgement of the C.C Convening in
Ramallah in Case No. 1220/ 2017, and 1038/2015 Civil Action, Issued on 2018/4/25, and 2019/1/2
Court: Cassation, Litigation Type: Civil Case. http://muqtafi.birzeit.edu.
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The procedural defence must be invoked before the subject of a lawsuit is discussed,
otherwise, the right to invoke it shall be forfeited by the entitled litigant. The entitled
litigant being the one who has an interest and right in invoking this defence. The aim
of invoking procedural defence is dismissing the case of the other opponent for not
following the legal procedures when submitting the case to the court.

Otherwise, the right to invoke by procedural defences has been lost, and the defect has
become correct. The law assumes that if the person who has an interest in invoking
this procedural defect fails to do so it is an implicit waiver of said right and the
defective procedure is effectively corrected.

The above applies to procedural defences not related to public order, which are
defences that concern the interest of litigants only. Therefore, the judge cannot
independently raise this defence. In contrast, procedural defences related to public
order, i.e., defences which concern the public interest, may be raised by the judge in
the event the affected litigant fails to do so. Such as the rules of the judicial
organisation in the state and the basic rules in law that achieve the stability of the rights
of individuals in society and guarantee them their rights and not to conflict others with
them. Defences related to public order must be invoked by the court on its own
initiative without waiting for one of the litigants to invoke it or request it because this

defence is related to public order.

The best example of procedural defences related to public order is the defence that the
court is not competent to hear the case because the case is not under the jurisdiction of
the court in question for example, with regard to submitting lawsuits, it is not

permissible to submit the partition of joint property lawsuit, and evacuation of leased
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premises lawsuit, before the Court of First Instance. Regardless of the value of this
suit, these cases are under the jurisdiction of the Magistrates Court and it is a specific
jurisdiction. This type of lawsuit must be submitted to the Magistrate Court regardless

of the value of the lawsuit.

If one of the litigants submits one of these cases before the Court of First Instance, it
must decide it is not competent to hear the case and refer the case to the competent
court, in this case, the Magistrate's Court. In this situation, the court cannot wait for
one of the litigants to invoke this procedural defence because the rules of jurisdiction
of “case-matter” are related to the public order, as mentioned previously.
Consequently, the court must declare it does not have jurisdiction to hear this case on

its own without waiting for this point to be raised by either litigant.

Likewise, the dates of appeal to judicial rulings “challenge” are one of the procedural
defences related to the public order. The law defines the period of appeal to every
judicial ruling issued by each court separately. It is not permissible to violate these
periods and dates. Otherwise, the right of appeal against the judicial ruling is lost. In
other words, judicial appeals after the end of the appeal period established by law will
lead to the dismissal of the case on procedural grounds without the need to discuss the
subject of the appeal. The court that looks to appeal “challenges” must decide on its
own to dismiss the case on procedural grounds because submission came after the
expiry of the period specified in the law. Even if one of the litigants did not invoke this
as a procedural defence, this issue is related to public order, therefore, the court must

invoke it on its own without waiting for litigants to invoke it.
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Article 205 of PCCPL stipulates “The time-limit for filing an appeal before the Court
of Appeals is thirty days, save as otherwise prescribed by law. The time-limit for
appeals in summary matters is fifteen days.” Similarly, article 227 stipulates “The
time-limit for challenges at the cassation court is forty days”. Through this legal
provision, the Palestinian law has set specific dates within which litigants may initiate
legal action, otherwise, their right to do so will be revoked. Therefore, if the litigants
violate this deadline, the legal procedure will be null, the nullity here considered
absolutely null, void and irreversible, i.e., it “is not correctable” because it is related
to public order. Additional examples of procedural defects relating to public order are
the defects that affect the rights of the defence of the litigants. Every litigant in the
lawsuit must be given the right to defend his right claimed in the lawsuit. If the court
does not allow the litigants to defend their rights or allows one of them to defend their
right and express his view while not allowing the other litigants to do this, then this is
a procedural defect that leads to the nullity of the judgement issued in the lawsuit. A
litigant's right of defence is a right related to public order which the court cannot

ignore.

Likewise, with regard to trial sessions, they must be public. Confidential trials are not
permissible except in the cases stipulated by the law or based on a decision by the
court, in order to maintain public order and morals. Failure to hear a trial session in
public renders a judgement absolutely null and void. This rule relates to public order.
Article 115 stated “The trial sessions shall be public. However, the court may, either
sua sponte or at the request of one of the parties, conduct them in camera for

considerations of public policy, morality or sanctity of the family”.
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A challenge before the court that the judgement was issued in a secret session obliges
this court to decide the nullity of this judgement on its own. Article 171 “The judge
shall pronounce judgement, either by reading out only the ruling or by reading out the
ruling and the reasons. The pronouncement of judgement shall be public, Otherwise,

the court ruling was a nullity”.

In conclusion, a procedural defect, whether due to a mistake on the part of the court or
a mistake on the part of the litigants, may or may not be related to public order.
Whether a procedural defect is considered a matter of public order or not is dependent
on whether the interests involved are considered public or private. Procedural defects
of public interest are considered matters of public order. A procedural defect of this

type leads to the invalidity of the judgement at any stage of the litigation.

2.7 Concluding Remarks

This chapter has presented information about the definition of public order, from the
perspective of public and private laws, in addition to references to court rulings,
judicial precedents, and legal articles, in particular, Palestinian laws. This chapter
concluded that Palestinian law did not define what is meant by public order and left
this matter to the judge's discretion, but the jurists agreed that the general definition of
public order is a set of principles that are the basis of law in that country. In other
words, public order means the situation that exists when people obey the laws, rules
or authority of the State. Public order nature means that the rules have to be applied by
a magistrate on his own initiative, even when the parties do not raise them in their

arguments.
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The researcher initially addressed the English jurisprudence of public order and found
that many countries have legislation, typically with a title that is some variation of the
‘Public Order Act’, that relates to public order offences. There is nothing like this law
in Palestine. Furthermore, through this chapter the public order concept and its
applications in the field of private law which included, civil law, private international

law, and personal status law was discussed.

In addition, this chapter discussed the public order concept and its applications in the
field of public law through three branches, constitutional law, criminal law, and
administrative law. Thereafter, the chapter discussed public order in Islamic
jurisprudence. Public order in Islamic jurisprudence refers to "the right of Allah or the
right of Sharia", which means what Allah has commanded and forbade us to do. The
legal rules in Islamic jurisprudence that are considered of public order are those that
concern the public interest of society. The conclusion there is congruence between
public order in Islamic jurisprudence and public order in statutory law because the

rulings and purposes target the same aims.

At the end of this chapter, the definition and importance of the concept of public order
in the Palestinian Civil and Commercial Procedures Law No. 2 of 2001, "Judicial
proceedings" was presented. After that, the researcher presented a few important basic
principles and rules in this law related to public order through three types, rules of
subject-matter jurisdiction " ratione materiae" jurisdiction, and case value jurisdiction,
rules of eligibility for litigants, and legal representation, and rules of procedural

defences related to public order. Any violation of one of the rules or procedures related
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to public order leads to an absolute nullity, as well as this procedure does not have any
effects or results. The judge must rule on this nullity on his own initiative without
waiting for the litigants to invoke this nullity. The conclusion is that public order, as a
concept, exists in all branches of law, both public and private. This concept aims to
protect individuals and society and organise procedures and life within society by

linking this concept to the principle of punishment or nullity.

The next chapter deals with the application of the concept of public order in the
Palestinian Civil and Commercial Procedures Law and specifically aims to ascertain
which procedures and rules relate to public order and which do not. This was done by
analysing the legal articles and provisions in this law from the beginning of the filing

of the lawsuit before the court until the issuance of the judgement.
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CHAPTER THREE

THE APPLICATION OF THE PUBLIC ORDER CONCEPT IN
THE PALESTINIAN CIVIL AND COMMERCIAL
PROCEDURES LAW NO. 2 OF 2001

3.1 Introduction

A litigation consists of several stages, including issuing the claim, exchanging
statements, exchanging evidence, trial and post-trial which includes appeals and
enforcement. The concept of public order plays an important role in each of these
stages. The adversarial begins with the process of submitting a lawsuit before the court.
This is followed by the litigation phase in front of justice, during this stage, there are
many procedures and rules that must be followed by litigants according to the articles

of the law.

Initially, this chapter discusses the rules of jurisdiction, how they relate to the public
order, and any exceptions to these rules. This is followed by a discussion, through
reference to the relevant legal articles in Palestinian law, on the conditions for
accepting a civil lawsuit. The chapter then moves on to discuss cases of interference
in the public prosecution in civil lawsuits and how these cases relate to the concept of
public order. In addition, notifying of judicial documents “process of announcing” and
relation to public order concept and the data that is required to be present in judicial

documents of all kinds and the effect of the lack of these data was discussed.
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In addition to the above, this chapter dealt with the judge's authority to hear the lawsuit.
There are cases determined by the law where the judge is unqualified to hear the
lawsuit absolutely, cases of absolute disqualification “disqualification of the judge by
force of law”. Furthermore, there are other cases that are less strict, judge recusal
“cases of judge recusal by litigants”. Moreover, the researcher discussed legal
defences, procedural, substantive, and plea of inadmissibility “Non-Acceptance the
Lawsuit” and the difference between them, and the relationship of each type to public

order concept, and the position of Palestinian law in each of these defences.

The chapter concludes by discussing “cases of interruption of proceedings or
adversarial obstacles”, situations or issues, procedural or otherwise, which results in
the termination of the litigation without issue a judgement. In this chapter, the second

research question was answered, and the second research objective was achieved.

3.2 Rules of Judicial Jurisdiction

A court’s jurisdiction to render judgement is grounded in its de facto power over the
defendant. Hence, his presence within the territorial jurisdiction of a court was a
prerequisite to its rendition of a judgement personally binding him?*?. It is recognized
that the rules of subject-matter jurisdiction “ratione materiae” jurisdiction, and case
value jurisdictional, are considered related to public order as mentioned earlier, due to
its relevance to the public interest according to a certain vision.

At the outset and before explaining the rules of jurisdiction, the types of regular courts

in Palestine must be mentioned as follows:

242 Hazard Jr, Geoffrey C. "A General Theory of State-Court Jurisdiction." The supreme court
Review 1965 (1965): p 242.
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Court of cassation or court of law is a high-instance court that exists in some judicial
systems. C.C is the highest court in the Palestine judiciary concerned with civil and
commercial cases’®. Courts of Cassation do not re-examine the facts of a case, they
only interpret the relevant law?*. Cassation is available against final judgments
rendered by the Court of Appeals when such judgments are based on a violation of law
or on a mistake in its application or interpretation?**. In addition, judgments rendered
by the C.C may not be challenged by any of the means of challenge®*. The purpose of
the establishment of the C.C is not to place litigation in three levels, for litigation is at
two levels only, and that is why the C.C is considered the highest of the regular
courts?’. This is evident from the different function of the C.C from the Court of
Appeal; The Appellate Court does not search for a judgment of the first degree to
monitor its validity or fairness, but rather examines the case that was before the court
of first degree, so it re-examines the same case anew. While the C.C is on the contrary,
because it monitors the integrity of the application of the judgment under appeal to the
law, the issue before the C.C is the justice or validity of this judgment®*®, It is a case
different from the one that was before the Court of First Instance or the Court of

Appeal, and therefore the C.C is not considered a third degree to hear the same case.

23Richard Price and Essam Al Tamimi, United Arab Emirates C.C Judgments Leiden: Brill, 2005.

244 Alloui, Soléne. "Civil remedies as a factor for a dialogue nourishing the process of law-making by
the judiciary comparing civil french and english procedures." La Creacion judicial del derecho y el
dialogo entre jueces (2017).

245 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p 786-787.
246 Van Der Haegen, Matthias. "Building a Legal Citation Network: The Influence of the Court of
Cassation on the Lower Judiciary." Utrecht Law Review 13.3 (2017): 65-76.

247 Thaher, Hussein Moha mmad. “The Legal Regulation of Judgment Reasoning of Judicial Verrdicts
in Civil and Commercial Matters in Palestine (A Comparative Study).” Master's Thesis, An - Najah
National University, 2019, P 12.

248 Ghyselen, Myriam, and Bernard Peeters. "The Court of Cassation as the Supreme Body of the
Judiciary in Belgium." Bulletin for international taxation 70.1-2 (2016): 12-19.
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Appellate Courts, also known as the Court of Appeals, are part of the Palestinian
judicial system that is responsible for hearing and reviewing appeals from legal cases
that have already been heard in the lower courts. An appeal is an ordinary way of
appeal submitted by the opponent, against whom the judgment was issued, wholly or
partly, before a court higher than the one that issued the judgment, which is the Court
of Appeal as followed. Judgments and decisions rendered by the conciliation court
shall be appealed before the Court of First Instance, within the circuit of which it lies,
in its appellate capacity. Judgments and decisions rendered by the Court of First
Instance in its capacity as the court of original jurisdiction shall be appealed before the
Court of Appeals’”®. Appellate Courts review the decisions of lower courts to
determine if the court applied the law correctly. They exist as part of the judicial
system to provide those who have judgments made against them an opportunity to

have their case reviewed. If the appeal has merit, the lower ruling may be reversed.

The Court of First Instance has general jurisdiction and shall exercise plenary
jurisdiction over all actions and claims not falling within the scope of jurisdiction of
the Magistrate’s Court, except for cases that are outside its jurisdiction, such as cases
that fall within the jurisdiction of the Magistrate’s Court, the jurisdiction of Sharia
courts, the jurisdiction of military courts, or what is excluded by a special law. The
Court of First Instance shall specialize in cases whose value exceeds ten thousand
Jordanian dinars or its equivalent in the legally circulated currency. In addition, the

Court of First Instance is competent to hear lawsuits related to companies, bankruptcy

249 Al-Atoum, Mohamed, and Muhammad Hassouna. “Evaluating the Position of the Court of Appeal
from Resolving Criminal Appeals on the Lights of the Principle of Litigation on Two Degrees.” IUG
Journal of Sharia and Law Studies 27, no. 1 (2018): 505-528.
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lawsuits, and lawsuits of mortgaged funds. Judgments issued by the Court of First

Instance may be appealed before Court of Appeal.

The Magistrate's Court is one of the regular courts formed under Law No. (5) of 2001
AD. Citizens can appear before it without the need for a legal representative (lawyer).
The Code of Civil and Commercial Procedures shows the jurisdiction of the
Magistrate's Court in civil cases, which are all cases whose subject is a financial claim
that does not exceed an amount of ten thousand Jordanian dinars or its equivalent in

the legally circulated currency?>°

. Accordingly, the Magistrate's Court considers labor
and commercial claims, insurance cases, and many other cases arising from all
transactions between persons, whether natural, companies, associations, and others. In
addition, the Magistrate's Court specializes exclusively in specific types of civil cases,
regardless of their value. Such as the partition of joint property, whether movable or
immovable, the evacuation of leased premises, and servitudes. Judgments issued by

the Magistrate's Court are subject to appeal before the courts of the first instance in

their appellate capacity.

Jurisdiction ratione materiae, otherwise known as subject-matter jurisdiction, refers
to the court's authority to decide a particular case. It is the jurisdiction over the nature
of the lawsuit and the type of relief sought. Palestinian Civil and Commercial
Procedures Law limited the subject-matter jurisdiction of the Magistrate's Court to
cases related to partition of joint property, whether movable or immovable and
evacuation of leased premises. No other court has subject-matter jurisdiction over

lawsuits of this type. The reasoning behind subject-matter jurisdiction is that the court

230 Article (39) of PCCPL.
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with the greatest interest in deciding the dispute should be the court that has the
opportunity to make a ruling on it. While the jurisdictional amount or value
jurisdictional refers to the Jordanian dinars amount of a lawsuit that a court has the
authority to hear. It is the range between the minimum and maximum amount of money
or value in dispute in a lawsuit, which determines which court has jurisdiction to try
the case. The amount or value of a lawsuit is generally determined by the amount asked

for by the plaintiff>!.

According to article 39 of PCCPL, the Magistrate's Court has jurisdiction over cases
where the value does not exceed (10,000) ten thousand Jordanian dinars or their
equivalent in legal tender claimed. If the magistrate's court's jurisdiction is limited to
cases where the value does not exceed 10,000 dinars then a plaintiff filing a lawsuit
claiming 11,000 dinars in damages would exceed the jurisdictional amount of the
magistrate's court and be required to file the lawsuit before Court of First Instance.

Jurisdictional amounts are set by statutes, and vary according to jurisdiction.

The reasoning behind subject-matter jurisdiction or jurisdictional amount is that the
Palestinian legislator determined that cases should be directed to the court which has
the appropriate level of competence or interest in the case subject matter. In other
words, the court with the greatest interest in deciding the dispute should be the court
that has the opportunity to make a ruling on it*>2. The decision as to whether a court

has subject matter jurisdiction or not resides with the court and may be considered at

1 US Legal, "Jurisdiction Ratione Materiae Law and Legal Definition | Uslegal, Inc.",
Definitions.Uslegal. Com, Last modified 2021, https://definitions.uslegal.com/j/jurisdiction-ratione-
materiae/.

252 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, p 40-41.
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any stage of the litigation procedures. The following figure shows the jurisdiction of

the courts in Palestine.
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Figure 3. 1 Court’s Jurisdiction in Palestine

There is a third type of jurisdiction, which is territorial jurisdiction or local jurisdiction.
A court’s territorial jurisdiction means the court has authority to consider disputes that
fall within the boundaries of the geographical constituency specified for it in the
disputes that fall within its jurisdiction, accordance with the rules of value and subject-
matter jurisdiction “ratione material”. The legislator aims to regulate the local
jurisdiction of the courts to make it easier for litigants to resort to the nearest court
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which has local jurisdiction to hear the dispute. It also aims to facilitate judges by
reducing the backlog of cases before one court by distributing cases according to the

court’s district.

The general rule for local jurisdiction is that jurisdiction lies with the court within the
circuit of which the domicile or workplace of the defendant exists, or the place in
which the obligation arose, is located, article 42. However, the parties may agree
expressly or implicitly to breach the rule of the defendant’s domicile, workplace, or
the place in which the obligation arose. Article 43/1, “The parties may agree to confer
jurisdiction on a specific court contrary to the rules laid down in article 42 hereof, in
which case jurisdiction shall lie with such court. This is expressly by agreement. The
aforementioned agreement is considered implied if the plaintiff files his case before
the court of his domicile, not defendants as mandated by the general rule, without
agreement with the defendant, then the defendant attends before the court and does not

plead or invoke that this court lacks jurisdiction.

An important point regarding the local jurisdiction is that a plea of lack of local
jurisdiction must be raised before raising any claim or defence in the case, otherwise,
the right to invoke it will be forfeit. The researcher believes that the Palestinian
legislator did not consider the rules of local jurisdiction to be related to public order,
while rules of subject-matter jurisdiction "ratione materiae" jurisdiction, and case
value jurisdictional, are considered related to public order. The law stipulated in article
91 that the lack of local jurisdiction must be invoked by the defendant before speaking
or discussing the subject matter of the case. Otherwise, the right to invoke lack of local

jurisdiction shall be forfeit, and the court shall become competent, even if it is not.
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Additionally, the court may not raise the matter of local jurisdiction of its own accord.
The defendant must explicitly invoke it. One can conclude therefore that Palestinian
law considered the rules of local jurisdiction as taking into consideration the interests
of the litigants only, and as such, they are merely private interests not related to public
order’®. In contrast, the researcher believes the Palestinian legislator considered
jurisdiction of value and subject-matter jurisdiction "ratione materiae" as being
matters of public order. Article 92 states “Lack of competence for absence of
jurisdiction or by reason of the type or value of the case or of res judicata shall be
pronounced by the court sua sponte, and may be invoked at any stage of the
proceedings”. Analysis of article 92 reveals that the courts may raise the matter of lack
of value or subject-matter jurisdiction at any stage of litigation. Furthermore, the court
may raise these issues of its own accord without waiting for either party to raise the
issue before the court. The Palestinian legislator considered the rules of value and
subject-matter jurisdiction as being aimed at regulating the litigation process before

the courts in the state and distributing jurisdiction before the various courts.

Saleem Al-Saka says>>*: The rules of local jurisdiction are not jus cogens because they
are not related to public order. "Therefore, the litigants can agree on the jurisdiction of
a specific court even if it is not the court determined by the rules in the law related to
local jurisdiction 2°°. This was confirmed by lawyer Nazim M. Oweida >°*: Local

jurisdiction is not related to public order, and the parties may agree to determine the

253 Baqouri Abd El Rahman “public order concept and its applications in Moroccan legislation, p 7.

254 Interview conducted with attorney Saleem Mustafa Al-Saka, Palestine-Gaza, October 20, 2020.

255 “defence "a plea" of lack of local jurisdiction not related to public order” The judgement of Cassation
court Convening in Ramallah in Case No. 1330 /2017, Civil Action, Issued on Dec 17, 2017, Court:
Cassation, Litigation Type: Civil Case. http://muqtafi.birzeit.edu/.

236 Interview conducted with Nazim M. Oweida, Palestine—-Gaza, September 10, 2020.
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competent local court, whether by an explicit or implicit agreement, by not raising this

defence before this court when the lawsuit is heard.

The researcher agrees with the respondents’ opinions, the parties may agree on the
jurisdiction of a court other than the court of the defendant’s domicile, as stipulated in
the law, therefore the local jurisdiction is considered not related to public order.

Accordingly, article 91 is not considered related to the concept of public order.

In the event litigants agree to the jurisdiction of a specific court other than the court of
the defendant's domicile, it is not permissible for the defendant to subsequently invoke
lack of local jurisdiction before the agreed court. This is because the agreement
regarding jurisdiction is binding to both the litigants and the court in which the lawsuit
is filed. Therefore, in this instance the court cannot decide it is not competent on the

grounds of lacking jurisdiction®®’.

Lack of local jurisdiction is considered one of the procedural defences not related to
public order. The party who invokes the court’s lack of local jurisdiction must raise
this defence before discussing the case subject. Otherwise, his right to invoke it will

be forfeited. This was confirmed by Attorney Mohamed Odah, who says>*%:

"While in the absence of agreement between the parties to choose a
specific court in accordance with the rules of local jurisdiction and

one of the parties wants to object about that, he must raise this

257 Mujaydi Fathi, "Third-Year to Legal and Administrative Sciences Series Lectures and Lessons",
Lecture, Ziane Achour University, Faculty of Law and Political Science, Algeria, 2010.
258 Interview conducted with attorney Mohamed Odah, Palestine-Gaza, November 26, 2020.
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defence "plea" in the first session before the court, otherwise his

right to invoke shall be extinguished".

However, one must ask, if there are multiple defendants and the plaintiff makes an
agreement with one of these defendants to submit the case before a certain court
according to local jurisdiction what is the extent of the plaintiff's responsibility to
notify all defendants? Article 42/2 of the Palestinian Law answered this question
“When there are several defendants, the jurisdiction shall lie with the court within the
circuit of which the domicile or workplace of one of them is located”. According to
this article, the plaintiff can file a case against all the defendants before the court of
any one defendant's domicile. This is another confirmation that the rules of local
jurisdiction are not related to public order. If there are multiple defendants the plaintiff
may file the case before any court located in the circuit of the domicile of any

defendants.

There are some special rules that must be taken into consideration regarding local

jurisdiction as the cases stipulated in articles 44-47, as follows:

1- If the action relates to a real right over real property or one of its components,
jurisdiction shall lie with the court of the place where the property is located. If there
are several property assets, jurisdiction shall lie with the court within the circuit of
which any one of them is located*’. This article is related to public order therefore a

lawsuit related to real estate must be filed before the court in which this property is

239 “palestine Courts are competent in all civil and commercial lawsuits filed against a foreigner with
the exception of real estate cases related to real estate located outside Palestine because these lawsuits
are within the jurisdiction of the real estate site court only”. The judgement of Cassation court
Convening in Ramallah in Case No. 681 /2015, Civil Action, Issued on June 26, 2019, Court: Cassation,
Litigation Type: Civil Case. http://mugqtafi.birzeit.edu/.
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located, and it is not permissible to agree in advance, i.e., during the contract between
the parties or before the commencement of the litigation over the jurisdiction of a court
other than the court of the real estate site*®. For example, if there is a dispute over the
ownership of land or a house in the city of Khan Yunis, the lawsuit must be filed before
the court of Khan Yunis, even if the defendant resides in Gaza City. If the lawsuit is
filed before the Gaza Court, it must spontaneously dismiss the case for lack of
jurisdiction and refer it to the Khan Yunis court “The court in which the disputed

property is located”.

The legislator aims to establish a special rule which ensures the competent court in
cases relating to real estate or the land is located in the vicinity of the property. This
rule facilitates both the litigants and the judges. Court proximity to the disputed real
estate provides ease of access for review of the disputed property particularly in the
event the dispute relates to determining the property’s area, its boundaries, or requires
the drawing of a building scheme based on it. Therefore, jurisdiction over these and
similar disputes should be local to the court nearest to that real estate. That is why the

court was called the place of the property 2.

2- Jurisdiction over actions related to juristic persons shall lie with the court within the
circuit of which the principal seat of management of the juristic person is located. If
the action relates to the branch of a juristic person, it may be filed before the court
within the circuit of which such branch is located”. If a lawsuit is filed against a legal

person, such as a company, or an institution, the local jurisdiction shall be held for the

260 Mahmoud Younis, Towards A General Theory of public order concept in The Code of Civil and
Commercial Procedure, p 45.
261 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p277.
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court in whose jurisdiction the main management centre is located. The exception to
this is if the lawsuit relates to a branch of this company or institution, in particular,
then it may be filed before the court which branch company is located. This requires
the judge to assess the extent to which the dispute relates to the branch. This article is

related to public order and the court or the parties may not breach it.

3- In addition, if the action relates to the bankruptcy of a merchant or a company with
branches in several places, jurisdiction shall lie with the court within the circuit of
which the principal seat of management of the merchant or company is located”. The
territorial jurisdiction of the bankruptcy case shall be to the court in whose jurisdiction
the commercial domicile of the person whose bankruptcy is to be declared is located.
If he does not have a commercial domicile, the jurisdiction falls to the court in the
jurisdiction of which his usual place of residence is located. If it is a company and it
has branches in several places, then the jurisdiction falls to the court in which the head

office is located.

Article 47 stated “The court which issues a decision of insolvency and declaration of
bankruptcy shall exercise jurisdiction over disputes relating thereto”. Only a court
which issues a decision of insolvency and declaration of bankruptcy shall exercise
jurisdiction over disputes relating and arising thereto. Additionally, the court that hears

the original lawsuit shall to adjudicate any sub-case that is related to this original
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lawsuit, such as extinction of adversary proceeding?®?, requiring reconsideration. A

retrial shall be before the same court that issued the original judgement 263,

There is another case related to local jurisdiction, the vertical rules of local jurisdiction,
which are also related to public order. To clarify this point, Judge Ihab Arafat***said:

If a judgement was issued by the Gaza magistrate's court, it must be appealed by the
litigants before the Gaza Court of First Instance in its appellate capacity if they wish
to do so. Consequently, if the appeal was submitted before the Khan Yunis “city in the
Gaza strip” Court of First Instance in its appeals capacity, the Khan Yunis Court of
First Instance had to rule that it lacked its local jurisdiction and refer the case to the
Gaza Court of First Instance in its appeal capacity, in accordance with article 201 of

the Civil Procedures Law.

The researcher agrees with what the respondent said. In such cases and in appreciation
of considerations for the proper functioning of justice and the subordination of the
courts with each other, the legislator has to make the jurisdiction in these cases related
to public order, given that they are considerations that exceed their appreciation and
relevance, those considerations established by the legislator about rules of the local

jurisdiction.

262 The Palestinian legislator should have followed the Egyptian legislator, which explicitly stipulated
this in the Egyptian Code of Procedures, where Article 136 of the Egyptian Civil Procedure Law
stipulated that: “The request ruling to drop the Adversarial shall be submitted to the same court looking
the original lawsuit in which the Adversary Proceeding is to be dropped, according to the usual
conditions for filing a lawsuit”.

263 Article (253) Challenges moving for a retrial shall be presented to the court which rendered the
judgment under challenge.

264 Interview conducted with Judge Ehab Arafat, Palestine—Gaza, November 11, 2020.
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In the end, prof Abdullah Al-Farra believes that breaching the jurisdiction rules related
to public order not only leads to the nullity of the judgement but more than that, this
ruling is considered non-existent. On the other hand, the violation of the jurisdiction
rules that are not related to the public order does not affect the validity of the judgement
unless the defendant invoked this matter before the court in the first session before
discussing the subject matter of the case®®>. The researcher agrees with what Abdullah
Al-Farra said, as the ruling issued by a court that is not competent to hear the case does

not invalidate the ruling only, but considers this ruling as non-existent in the first place.

In conclusion, the general rule is that the rules of local jurisdiction are not related to
public order, but there are some exceptions to this rule stipulated in PCCPL, as
previously outlined. These exceptions are to ensure the proper functioning of justice,
and the organisation of the judiciary, and the avoidance of contradiction in judgements.
For all of this, the legislator considered these cases related to public order and
considered them peremptory rules, established to protect the common good or to
regulate litigation. Violation thereof leads to absolute nullity of the procedure, cannot

be overlooked or corrected and the parties cannot agree to violate them?®°.

3.3 Conditions of Admissibility of Proceedings Before the Court
Accepting the case before the court is the first step the court decides before discussing
the merits of the case and allowing the parties to submit their evidence and defences®®’.

According to PCCPL, for a case to be accepted by the competent court, some

265 Interview conducted with Assoc. Prof, Abdullah Khalil Al-Farra, Palestine-Gaza, September 5,
2020.

266 Ahmed Al Jendoubi and Hussein Bin Silmia, Fundamentals of Pleadings Civil and Commercial,
Tunisia, P128.

267 Abdullah Al-Farra, "Discretionary Judge Power in The PCPL " Ph. D, Institute of Arab Research
and Studies, 2008, p 180.
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fundamental conditions relating to the statement of the case and parties must be met,
to avoid ruling a plea of inadmissibility. These conditions are intended to save time,
effort, expense and contribute to the timely, efficient adjudication of a case. If these
conditions are not met then the court must decide on its own not to accept the lawsuit,
without examining its content or discussing its merits. This is because these conditions

relate to public order.

First of all, a distinction must be made here between the conditions for registering the

d*®, A distinction must

lawsuit and the conditions for accepting it. Saleem Al-Saka sai
be made here between the conditions for registration of a lawsuit and the conditions
for accepting the lawsuit because the conditions for registration of a case are an
administrative procedure and the head registrar of the Court should check these
conditions before registering the case in the records of the lawsuits, while the
conditions of acceptance are a judicial matter, the judge verifies it when hearing the

lawsuit. “Because these conditions cannot be verified before the lawsuit file is brought

before the court”.

The researcher agreed with what the respondent said, because the issue of accepting
the case before the court is a purely judicial matter under jurisdiction of the judge.
After registration of the case in the court records by the court’s head registrar, the
plaintiff or his attorney will give the date of the first session. When the two parties
attend, the judge examines the case documents to determine whether, from a legal

perspective, the case may proceed or not.

268 Interview conducted with attorney Saleem Al-Saka, Palestine—Gaza, October 20, 2020.
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The conditions for accepting the lawsuit before the court were stipulated in PCCPL in
articles 3, 61, and 79. By analysing the legal articles, it was found that these articles
are related to public order, so no case, claim, motion, or challenge before the court is
accepted if these conditions and provisions have not been satisfied. These conditions
and provisions, discussed in detail in the ensuing paragraphs, include:

1. Existence of a legal interest on the part of the plaintiff

2. Existence of legal capacity for all parties involved

3. Attorney signature on the statement of claim or Appeal

3.3.1 Existence of a Legal Interest on the part of the Plaintiff

Opinions vary among jurists as to the conditions which must be met prior to a lawsuit

2% such as Ahmed Sayed Sawy say that the conditions for

being accepted. Some jurists
acceptance of the lawsuit are the legal interest and legal standing “legal status or legal
capacity”, and others such as Wajdi Ragheb added a third condition, existence of right.
While other jurists, such as Abdullah Al-Farra, considered that the conditions for
accepting a lawsuit are: the existence of a right, the infringement of this inalienable
right, and the existence of legal status. The presence of these conditions indicates the
legal interest is already available in the lawsuit*°.

This view is critical because the legal status is not a separate condition for accepting
the lawsuit. Moreover, the existence of the right is not a condition for accepting the

lawsuit, because there are cases that are not based on the right to file it, anyone can file

a lawsuit based on any right claims and this lawsuit will be accepted before the court?”!.

29 Sayed Sawy, The Mediator in Explaining the Civil and Commercial Procedures Law, p 202-203.
210 For more detail, Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial
Procedures, p 323-326.

271 Ahmad Abu al-Wafa, Nazariyat Al-Dufii’ Fi Qaniin Al-Murdfa‘at, 4th ed. al-Iskandariyah:
Munnasha’at al-Ma‘arif, 1980, p804-811
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After that, the court discovers that this claim or lawsuit is not based on any right, for
example, the lawsuit may be a malicious suit or “vexatious litigation”. Additionally,
eligibility is a condition of validity, not a condition of acceptance. Therefore, eligibility
is a condition for the exercise of judicial procedures, not for the acceptance of the

lawsuit as mentioned before?’2.

Finally, there are some jurists?’® such as Ahmad Abii al-Wafa who rightly say that the
legal interest is the only condition for accepting the lawsuit. This is what is called legal
status in the lawsuit. The researcher believes that the legal interest and the legal status
are the same, knowing that the legal status is a description of the interest, where the
law stipulated, as we will see later, that the interest must be personal and direct?’*. In
other words, the plaintiff is the only one who has the right to ask protection for his

right.

The Palestinian and Egyptian legislators adopted the last opinion of the jurists. This is
clear from the text of article 3/1 PCCPL, “A lawsuit, claim, motion “defence” or
challenge raised by a party devoid of existing legal interest therein shall not be
admitted”. Article 3 of Egyptian civil Procedures law “No lawsuit shall be accepted
and no request or motion “defence” shall be accepted in accordance with the provisions
of this law or any other law, raised by a party that does not have legal, personal, due,

and existing interest protection by the law”. Based on these articles, it is clear that a

272 Abdullah Al-Farra, "Discretionary Judge Power in the PCPL, p 181.

273 Mujaydi Fathi, "Third-Year to Legal and Administrative Sciences Series Lectures and Lessons",
Lecture, p 9. Ahmad Abt al-Wafa, Nazariyat Al-Dufii* FT Qaniin Al-Murafa‘at, p 804.

274 Raed Zaidat, “The Judge’S Authority in Managing the Civil Litigation in Palestinian Law” Master
Thesis, Birzeit University, 2012, p 89. Habeeb Alamary and Najat Jaber, "The Discretionary Power of
The Subject Court to Defences", Journal of University of Babylon for Humanities 27, no. 1 (2019): 10,
http://repository.uobabylon.edu.ig/humanities.aspx.
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court cannot accept any lawsuit, request, defence or challenge by an individual who
does not have a clear, legal interest in his claim or request. Since legal interest is the
basis for accepting lawsuits, requests, defences and challenges, some researchers, such
as Raed Zaidat and Fahd Al- Sulami®*” defined legal interest as the need for legal
protection, or the interest that the plaintiff seeks to obtain through recourse to the court.
For example, in the case of a plaintiff filing a lawsuit to claim a debt, the interest or

benefit from this lawsuit is to get the money owed.

Saleem Al-Saka said in this regard?’®. The meaning of interest in this point is the
benefit that the plaintiff will obtain from his resort to the judiciary, and the interest
condition for accepting the case is required in French, Egyptian and Palestinian law.
This is in order to prevent the courts from being occupied with cases that no one
benefits from. Commenting on what the respondent said, the Palestinian legislator
stipulated that the plaintiff must have an interest in the lawsuit he files, to not waste
the judges’ time in hearing lawsuits that have no benefit behind it, the lawsuit may be
a malicious prosecution lawsuit. This is affirmed by article 3/3 “In the absence of
interest pursuant to the two preceding paragraphs, the court shall rule sua sponte not
to admit the case”.

Article 3/1 “A case, claim, motion or challenge raised by a party devoid of existing
legal interest therein shall not be admitted”. This article clarified the conditions of legal
interest as the only condition for accepting the lawsuit. The lawsuit must be legal, “of

concern to the plaintiff only”, as well as must be due and existing. If these provisions

275 Fahd Al- Sulami, "Claiming Refusing the Case in The Saudi Legal Defences Original Comparative
and Applicable Study" Master Thesis, Naif Arab University for Security Sciences, 2008, p 49-50. Raed
Zaidat, “The Judge’S Authority in Managing the Civil Litigation in Palestinian Law, p 89. Ahmed Al
Jendoubi and Hussein Bin Silmia, Fundamentals of Pleadings Civil and Commercial, Tunisia, P 167.
276 Interview conducted with attorney Saleem Al-Saka, Palestine—Gaza, October 20, 2020.
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are met then the condition of legal interest has been satisfied and the plaintiff has the
right to file his claim. In the event these conditions are not met otherwise, the court

must reject the case on its own. These provisions are as follows:

A. Legality or legitimacy: A lawsuit must be based on a legal right or legal status
protected by law, whatever the type of this interest (material, moral, important,
or frivolous). In other words, the protection claimed is protection prescribed
"established " by law. If the protection is not recognized or denied by law or
no punishment exists, the lawsuit will not be considered of legitimate

interest?”’.

For an interest to be legal, a legal text must be in place to protect it and acknowledge
its existence. Therefore, if an interest is not based on a legal text, it is considered illegal
and not suitable for submission as the basis of a lawsuit before a court. The judge
determines the legality of an interest through two stages: Firstly, the judge shall
determine the applicant's need for judicial protection, which shall be through the
judge's verification of the existence of imminent danger on the right or legal status.
Secondly, the judge should estimate the extent of the legitimacy of the request for
protection by estimating the extent of the claimant’s right to seek protection for his

right or legal status®’%.

277 Andreea Citilina, CIUREA. "Defences in the civil lawsuit: a short comparison of regulations from
Romania and France.

278 Akram Fadel Said and Daoud Salman, "The Case of Non-Acceptance in Iraqi Procedural
Law", Journal of The College of Law /Al-Nahrain University 21, no. 2 (2019): 139-169,
http://www.law.nahrainuniv.edu.iq/magazine.php.
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The judge must infer the legality of the legal interest, by examining its compatibility
with the peremptory norms of law, related to public order and public morals®”®. For
example, an employee who is claiming the amount of bribery that he was agreed with

280 Another example, the tenant who requests an apartment he rented

the briber payer
from the lessor for the purpose of prostitution. Both of them have interest but this
interest is illegal. Neither party can sue to enforce a contract which is illegal in itself
for instance in the case of contract void. The court will not render its process available
to participate in an illegal transaction?®!. Likewise, if the judge finds that the claim
includes a claim for a gambling debt, the claim is unacceptable, as the interest here is
not legal and has no supporting legal text to protect it. The judge has a discretionary
power to estimate and determine if the legal interest contradicts the rules that relate to
public order and morals in society or not because the legislator did not set definite

legal texts to clarify what rules relate to public order and morals or not. It also did not

set a standard through which to infer that?*>.

Based on the foregoing, it can be said that public order is a set of legal rules that are
binding on everyone and may not be violated because they are related to the system of
society and everything that contradicts them is void. The most important application
of public order is individual freedom. Also, eligibility and its rules are considered

public order, and no one can increase or decrease his eligibility by agreement.

27 Claudia Rosu, "The Limits of The Devolutive Effect of The Appeal in The Civil Lawsuit", Juridical
Current 59, no. 4 (2014): 204-215.

280 Prof. Dr. Klaus Peter Berger, University of Cologne, and Klaus Berger. "Principle IV.7.2 - Invalidity
of Contract Due to Bribery | Trans-Lex.Org". Trans-Lex.Org, Last modified 2020. https://www.trans-
lex.org/938000/ /invalidity-of-contract-due-to-bribery/.

281 Ahmed Mohamed Al-Zain, "Preserving the Leased Property in Omani Law: A Comparative Study
with Sudanese Law", Jill Journal of Legal Depth Research, 2018, 11, doi:10.33685/1545-000-026-001.
282 Mazen Al-Nahar, "Public Order and Morals", Arab-Ency.Com. Sy, Last modified 2020, http://arab-
ency.com.sy/law/detail/164140.
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Likewise, the rights and duties that arise from paternity are considered public order?3.

Alimony issues are also considered public order, so there is no lesson in agreements
that violate its legally established rules. Likewise, workers’ rights are considered to be
related to the public order, as the minimum wage is part of the public order, and it is
imposed by the force of law, and it is not permissible to agree on anything below it

under pain of nullity.

Public morals are a set of rules and provisions related to morals, decency, advantages,
and disadvantages. Public morals impose on the members of society to respect each
other and not belittle each other?®*,

Agreements that violate public morals, for example:

- Agreements based on illicit sexual relations.

- Agreements related to brothels, renting, and buying their furniture and supplies.

- Agreements of betting and gambling.

Public order and public morals both aim to achieve the public interest of society and

the state.

B. Personal and Direct “The lawsuit relates directly to the plaintiff”: In other
words, the plaintiff or his legal representative are the only ones who have the

right to ask for protection of his right. Therefore, the rule is that the prospective

283 Al Sabousi, Said Seif. “Public Order and Public Morals and Their Impact on the Implementation of
Arbitration Provisions in Accordance with the UAE Civil Procedure Law No. 11 of 1992 and Its
Amendments, Comparative Study.” Journal of Legal and Social Sciences 4, no. 2. 14 (2019): 345-380.
284 Ibid.
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plaintiff must have personal or direct legal interest the lawsuit otherwise it will

not be accepted by the court®®,

. Legal interest must be existing and due or potential interest: The legal interest
will exist once the assault or violation of the right or legal status to be protected.
Here, the person harmed has the right of recourse to the judiciary?*®. While the
interest may be potential legal interest if the risk is imminent and the harm has
the potential to occur, as stated in article 3, clause 2 “Potential interest shall be
sufficient if the motion is filed as a preemptive measure aimed at averting an
imminent injury or at establishing a right when it is feared that evidence of its
existence may disappear before the court rules on the dispute” such as
substantiation lawsuits. This will be done by the plaintiff’s affirmation of his
right and the preservation of his evidence if the circumstances indicate serious
harm is imminent or there is fear that the evidence of truth will disappear if the
plaintiff waits to file the lawsuit. This is known as a potential interest. The
decision as to whether a potential interest exists or not is at the sole discretion
of the presiding judge and is based on whether the judge assesses there is

imminent harm or not.

The question that arises here is whether the legal interest relates to the public order or

not? In other words, is the legal interest in the lawsuit considered related to the public

order concept or not?

285 Neringa Venckien¢, "The Significance of Legal Standing in Civil Case Initiation", Social Sciences
Studies, 2009, 257-272, doi: ISSN 2029-2244 (online). Mamoun Al-Kuzbari and Idris Al-
Abdalawi, Explained Civil Rules in Light of Moroccan Law, p58.

286 Adel Sh. Al-Shammari and Ali Sh. Al-Shammari, "Abuse of The Prosecution Right", Ahl Al-Bayt
Jurnal 1, no. 20 (2016): 160-173, doi: ISSN: 18192033.
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The third paragraph of article 3 of PCCPL stated “In the absence of interest pursuant
to the two preceding paragraphs, the court shall rule sua sponte not to admit the
case”?’. The legislator clearly obligated the court to independently rule that the case
be dismissed in the event no legal interest exists. There is no requirement on the part
of the defence to raise absence of legal interest as a defence. This article is therefore
related to public order and the issue of whether or not the plaintiff has a legal interest
in the case is an issue that falls under the rules related to public order. This is because
rules related to public order must be raised by the court of its own accord. This view
was confirmed by Judge Amjad Shorrab by saying?®®: It is clear from the text of the
previous article that the existence of the interest is an issue related to public order, the
court must invoke it on its own, even if the defendant does not invoke inadmissibility

of the case because the plaintiff has no interest in this lawsuit.

In addition, Prof Ahmed Barak said on this point?®’: “In the absence of interest
according to article 3 of the PCCPL, the defendant may also request inadmissibility of
the case from the court because the purpose of this request is to prevent hearing the
lawsuit which submitted by the plaintiff because he does not have right in this case
due to lack of absence interest from behind the filing of this lawsuit or deficiency his
capacity in it”. As if someone filed a lawsuit in his capacity as a director of the

company then it turned out he was fired or not appointed yet. In this case, the lawsuit

287 “The law requires that the legal interest must be fulfilled in any lawsuit, claim, motion or challenge
at the applicant, accordance to the explicit provision at Article 3 of the Civil and Commercial Procedures
Law, so the Impact of the lack of legal interest at the person who is submitting the appeal make this
appeal not accepting. Therefore, and based on the ruling of the third paragraph of the aforementioned
article, the court decides not to accept the appeal from the first appellant”. The judgement of Cassation
court Convening in Ramallah in Case No.450 / 2016, Civil Action, Issued on Feb 3, 2019, Court:
Cassation, Litigation Type: Civil Case. http://muqtafi.birzeit.edu/.

288 Interview conducted with Judge Amjad Shorrab, judge of the Magistrate's Court, Palestine-Gaza,
November 21, 2020.

289 Interview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.
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raised by this party who devoid of existing legal interest therein shall not be admitted.

And this is like a penalty due to violating the rules of article 3 mentioned previously.

The researcher agrees with the above view that legal interest is a matter of public order
since the principle is that the court on its own decides not to accept the case. However,
let us suppose that the court did not examine whether the defendant had a legal interest
or not. In this case, the defendant may raise this matter before the judge by invoking
the lack of legal interest on the part of the plaintiff. In this case the plea is considered
a plea of inadmissibility of a lawsuit. Such a plea may be raised at any time in the
litigation procedures and before any court. Therefore, it is permissible to invoke there
is no interest for the plaintiff in the lawsuit which he submits in any status and at any
stage of the proceedings even for the first time, before the C.C *°°. A defence on the
grounds of no legal interest on the part of the plaintiff in a lawsuit is considered an
established procedure in court. It is one of the reasons associated with a plea of

inadmissibility, “not to admit the case”, in a lawsuit.?"!.

In conclusion, article 3 is related to public order and the existence of the legal interest
on the part of the plaintiff in a lawsuit is a matter of public order, since absence of

legal interest leads the court of its own accord to not to admit the case.

290 “The legal interest is considered the basis of the case and its existence, the legislator has decided to
not accept any lawsuit, request or appeal, from the applicant who has no interest in it, based on article
3 of the Civil and Commercial Procedures Law, so the existence of legal interest or not in the lawsuit,
claim, motion or challenge is issue related to public order. Therefore, this matter may be invoked at any
stage of the procedures and before any court”. The judgment of Cassation court Convening in Ramallah
in Case No.1295 /2016, Civil Action, Issued on Feb 4, 2018, Court: Cassation, Litigation Type: Civil
Case. http://mugtafi.birzeit.edu/.

1 Also, look: The judgement of Cassation court Convening in Ramallah in Case No.183 /2016, Civil
Action, Issued on Feb 20, 2019, Court: Cassation, Litigation Type: Civil Case.
http://muqtafi.birzeit.edu/.
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Therefore, a lawsuit must not be accepted before a court unless there is a legal interest
that will benefit the person filing the lawsuit when ruling this case. If the court verified
that interest does not exist, it must decide on its own not to accept the lawsuit. This is
because the judiciary is a public facility tasked with adjudicating litigations to achieve
the desired results, as well as granting judicial protection to persons who have the right
to lawsuits. It should therefore not tolerate any disruption arising from useless claims
of "vexatious litigation" where there is no interest for the plaintiffs since such
litigations increase the burden on a court, needlessly taking up the time and effort of

judges?*.

3.3.2 The Existence of Legal Capacity of the Parties

Article 79 of the Palestinian Civil and Commercial Procedures Law states: “Each of
the parties to an adversary proceeding must enjoy the legal capacity to which the
proceeding is connected...”. According to this text, the litigants must have the
procedural capacity to proceed with the actions that constitute the dispute. Legal
capacity is available to everyone over the age of 18 and with a good mindset. This
legal capacity is determined in accordance with the civil law applicable in the state.
Some countries such as Palestine and Jordan, determine full capacity to be from the
age of 18 years, while others, such as Egypt, consider full capacity to be from the age

of 21 years. Article 53 of the Palestinian Civil Law No. 4 of 2012 stipulates:

292 “The condition to continue admission of the lawsuit proceeding existence of legal interest and its
continued existence in all stages of the procedures and levels of litigation and absence of this interest at
any stage in front of any court leads to the lawsuit not being accepted. based on what was mentioned
and According to the law, it has been proven that there is no existing or potential legal interest for the
appellant from his appeal so the examination of the appeal and the decision at it is considered to be
wasting time without benefit”. The judgement of Cassation court Convening in Ramallah in Case No. 14
/ 2017, Civil Action, Issued on Nov 21, 2017, Court: Cassation, Litigation Type: Civil Case.
http://muqtafi.birzeit.edu/.
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1- Every individual who has reached the age of majority, who is in possession of his
mental faculties and has not been declared legally incompetent is fully competent to
exercise his civil rights. 2- The age of majority is 18 full Gregorian years. While
Egyptian Civil Code No. 131 of 1948 stipulates in article 44/2 “The age of majority is

21 full Gregorian years”.

There was a difference of opinion regarding the adaptation of the defence arising from

293

lack of capacity "eligibility" of a litigant when filing the lawsuit. Some jurists“”°, such

as Sayed Sawy considered the requirement for eligibility to be a condition for the
validity of litigation procedures as opposed to a condition for accepting the lawsuit>**.
Therefore, if a lawsuit was filed "submitted” by a person who was not qualified to do
so, then, despite the acceptance of this lawsuit before the court, the judicial procedures
related to this lawsuit remain null. This implies that the absence of a litigant’s legal
capacity in a lawsuit is a procedural defence related to public order. Therefore, the
invocation of this defence by one of the parties is one of the reasons which leads to the
termination of litigation procedures at any stage litigation procedures and before any

court. In addition, the court must raise this matter on its own without having to wait

for opponents to invoke this defence.

The researcher and some jurists such as Abd al-Basit Jumay?®® believe that the absence

of legal capacity for the litigants in the lawsuit is one of the reasons for not accepting

293 Ramyzi Sayf, The Mediator in Explaining the Civil and Commercial Procedure Law, 1st ed. Cairo:
Maktabat Alnahdat Almisria, 1959, p137. Ahmed El Sayed Sawy, The Mediator in Explaining the Civil
and Commercial Procedures Law,2010.

2% Dr. Abdullah Al-Farra also agrees with this opinion, in an interview conducted with Assoc. Prof,
Abdullah Khalil Al-Farra, Palestine—-Gaza, September 5, 2020.

295 “Abd al-Basit Jumay*‘1, Principles of Pleadings in The New Civil Procedure Law: A Comparative
Study Cairo: Dar al-Fikr al-*Arabi, 1980, p277.
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the lawsuit from the beginning and not one of the procedural defences. Consequently,
the absence of the legal capacity of the litigants in the lawsuit is one of the reasons
which leads to the termination of the litigation procedures before starting to discuss
the merits of the lawsuit or the right claimed in the lawsuit. Based on that, when a case
is submitted before a court, the court must first examine this condition prior to any

other action.

The reason for considering the lack of legal capacity of the parties as one of the
conditions for accepting the case and not a procedural defence is the public interest, as
the court must verify the legal capacity of the parties before beginning to hear the
lawsuit. The first thing is to decide to reject the case from the first session and not to
move forward and wait for the invocation of the lack of legal capacity one of the parties
by one of the other parties. In addition, even if the court hears this case, all the
measures taken are considered null and void, since the legal capacity requirement is
related to public order. In short, and to save the time and effort of the judges and the
parties, the court must decide not to accept the case from the outset. Prof Ahmad Barak
agrees with this opinion, he said**°: “Palestinian Civil and Commercial Procedures
Law requires the existence of full legal capacity for litigants when filing a lawsuit
because this matter constitutes a legal guarantee to preserve the rights of litigants, as
well as, work on the proper conduct of the trial procedures and to ensure the validity
of the litigants' competence for litigation purposes. In order to avoid the nullity of all
procedures in the future if it appears that the legal capacity of the litigants is

incomplete. This is because the legal capacity is a condition related to public order”.

29 Interview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.
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Additionally, attorney Saleem Al-Saka says?®’: There is another situation expected in
this case, this will be when a lawsuit is filed by a party that has full capacity and he
has the right to submit it in accordance rules of eligibility in the law, but his legal
capacity is subsequently compromised. In this case, the court cannot decide not to
accept the lawsuit but must rather decide to discontinue the case until the resumption
of the proceeding in this lawsuit by the person who has the right to continue it, such

as, the tutor or guardian of the incomplete party 2%,

To clarify what Saleem Al-Saka said, let assume, Muhammad has filed a lawsuit
against Ali demanding a debt from him. While hearing the lawsuit, Muhammad had a
traffic accident that resulted in memory loss. In this case, the hearing of the lawsuit
shall stop until Muhammad regains his memory or Muhammad's sons resume hearing
the lawsuit. This was affirmed in article 131 “The proceedings shall resume if one of
the heirs of the deceased party, the representative of the person under legal disability
or the representative of the person devoid of capacity attends the session and

undertakes to pursue the case”.

On the other hand, judge Amjad Shurrab believes that?*: Existence of the legal
capacity of the parties is a condition for the admissibility of the lawsuit, but in the
absence of it, the court obliges the parties to correct representation and gives an

opportunity for correction prior to making a decision in the case, such as the

27 Interview conducted with attorney Saleem Al-Saka, Palestine-Gaza, October 20, 2020.

298 For more details, see, Sharif Ahmad Tabbakh, Encyclopedia of Civil Defences in The Light of The
Judiciary and Jurisprudence, 1st ed. Cairo: Dar al-‘Adalah, 2015, p 214-215.

299 Interview conducted with Judge Amjad Shorrab, Palestine—Gaza, November 21, 2020.
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appointment of tutor or guardian for plaintiff or the defendant if a party has no legal

representative, the competent court shall appoint one for him*®.

The general rule is if a person lacking legal capacity files a lawsuit the court must
reject it as inadmissible. However, Judge Amjad Shurrab says that the court, before
deciding not to accept the lawsuit, must request the party who is lacking legal capacity
appoint a guardian or trustee to resume the proceedings. This gives the affected party
an opportunity to correct his legal status in the lawsuit before deciding not to accept
the lawsuit. The researcher supports this view. Rather than reject a case outright
because the litigant lacks legal capacity, thus necessitating the filing of another case
through an appointed guardian, needlessly wasting time, effort and money, the court

should accept the case pending the appointment of a guardian or trustee.

Regardless of whether the lack or absence of legal capacity raises a difference of
opinion about whether is it a procedural defence or a plea of inadmissibility, in
practical terms, it must be said that this matter can be invoked at any stage of litigation
procedures®®!. The researcher believes the nullity of litigation procedures due to the
absence of legal capacity of one of the litigants is a renewed nullity applicable to
litigation proceedings at any stage. Also, the defendant may, even if he has full legal

capacity, invoke the plaintiff’s incapacity as he does not have to follow litigation

300 Article (79)

301 Mohamed Nour E1-Din Abu Ghosh, Alwajiz Fi Alkhusumat Wifgaan Li'ahkam Alganun Fi Alfaqih
Wa Alqada' Wama Baynahuma "The Summary of Litigation According to The Provisions of The Law in
Jurisprudence, The Judiciary, And What Between Them", 1st ed. Amman, Jordan: Academic Book
Center, 2013, p155.
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procedures that may be nullified at any moment, then his interest is damaged by the

nullify of the judgement after that*%2,

It is clear that legal capacity is a matter of public order. In the researcher's opinion,
Palestinian Civil and Commercial Procedures law should clearly state whether or not
a case should not be accepted, or indeed if a case should be dismissed, in the event a
party to the case lacks legal capacity at any point during the litigation or whether the
case should be adjourned until the issue regarding legal capacity is resolved. The
researcher believes the option to correct legal capacity through the appointment of a

guardian or trustee ultimately will save time, effort and money>®.

3.3.3 Signature of an Attorney on the Statement of Claim or Appeal

Article 61 of PCCPL was stipulated “No lawsuit shall be admitted before the courts of
the first instance, appeals, or cassation without a practicing lawyer”. In addition, article
208/7 stipulated “The notice of appeal shall include the following particulars: The
signature of the appellant's lawyer.” By looking at the text of the previous articles, the
law stipulated that the signature of the lawyer must existence on the statement of claim
to be accepted and recorded in the suits register. Not only this, but a practicing lawyer
must attend the sessions before the court, otherwise the court will not accept the case
if there is no lawyer for the parties. Prof Othman Takruri said®***: “It is not enough for
the lawyer to sign a statement of claim, appeal or challenge, and he must be present

before the court also”.

392 Sharif Ahmad Tabbakh, Encyclopedia of Civil Defences in The Light of The Judiciary and
Jurisprudence, p 214.

303 Interview conducted with attorney Nazim M. Oweida, Palestine—Gaza, September 10, 2020.

304 Interview conducted with prof. Othman Takruri, Palestine—Ramallah, September 17, 2020.
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Accordingly, a lawsuit may not be accepted before any court without the presence of
a practising lawyer, i.e., a lawyer who is registered in the lawyers practicing record at
the Palestinian Bar Association. The exception to the rule is the Magistrate’s Court.
Parties to a litigation in the Magistrate’s Court may not only attend and plead without
a lawyer but they are also not required to have the signature of a practising lawyer on
the statement of claim for the case to be accepted. This was affirmed in article 208
“The notice of appeal shall include the following particulars: the name, address and
profession of the appellant, as well as the name and address of the lawyer representing
him and the signature of the appellant's lawyer”. In addition, article 228 “The petition
for cassation shall include the following particulars: The name, profession, and address
of the petitioner and the name and address of his lawyer......” article 229...... “The
petition for cassation shall be deposited with the clerk of the C.C with ...a copy of the

petitioner's power of attorney to his lawyer”.

After reviewing the previous legal articles, it can be said that Articles 61/208/228/229
are related to public order, because the law obligated the court not to accept the case
unless it was signed by a practicing lawyer. Accordingly, all the procedures and
decisions that are taken and issued in the case in which the parties do not have a lawyer
representing them are considered invalid. The general rule is, a lawsuit must not be
accepted by the court registry in the absence of proof of representation by a practising
lawyer. However, in the event a lawsuit is accepted, the judge must immediately rule
the lawsuit is absolute nullity without waiting for one of the litigants to invoke this
matter because it is a matter of public order. Therefore, the nullity resulting from the

absence of a lawyer signed on the claim papers relates to public order and can be
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invoked at any status and stage of the lawsuit even before the Court of Appeal or the

C.C

The reason Palestinian law requires a lawyer’s signature on the lawsuit before the
courts of the first instance, appeal, and cassation is concern for the public good and
realizing the private good at the same time because a lawyer’s oversight in writing the
statement of claim will ensure that the provisions of the law are observed*®. In this
way, the court avoids many disputes that arise because of the lack of experience of
ordinary people of these matters of a legal nature, which harms the persons concerned
of these cases®*%,

Saleem Al-Saka said regarding the signature of a lawyer on the statement of claim?®’:
The signature of a practising lawyer on the statement of the lawsuit is a condition
related to the public order due to the importance of those lawsuits filed before the
courts of first instance, appeal and cassation to preserve the rights of the litigants. This
condition constitutes a guarantee for the smooth process of a litigation. Representation
by a practising lawyer is essential to ensure that all matters that require legal expertise,
such as the procedures involved in submitting judicial documents, appeals, pleadings
or defences, are correctly managed. All of these matters require legal expertise to

prepare them because of their significant impact on the result of the judgement.

The researcher strongly agrees with Saleem Al-Saka regarding the reason for requiring

alawyer. In the absence of a lawyer the court’s time is needlessly wasted dealing with

395 The explanatory memorandum to Egyptian Bar Act No. 96 of 1957.

306 May 2 session for the year 1973 Appeal No. 519 for the year 35 Judicial provisions of cassation
Egypt Technical Office - Civil Issue No. 2 - Year 24 - p. 703.

307 Interview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.
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litigants who do not have the necessary legal experience with respect to procedures,
defences, pleadings etc. Therefore, in order to ensure litigants rights and to save effort

and time, each party must have an appointed lawyer.

Referring to the provisions of the Egyptian Advocate Law No. 17 of 1983, this matter
was better regulated than the equivalent regulation in Palestinian Law No. (3) of 1999.
Article 37 and 58 of Egyptian Advocate Law state ... it is not permissible to accept or
submit lawsuit papers and requests for writs of performance "Brief Procedures suit”
398 before these courts," the first instance courts, appeals courts, and administrative
judiciary courts " unless they are signed by one of the lawyers appointed before these

courts otherwise the court must decide that the claim paper is nullity... ".

Similarly, it is not permissible to submit claim papers or requests for writs of
performance "Brief Procedures suit" before the partial courts or "magistrates' courts"
unless they are signed by one of the practising lawyers if the value of the lawsuit or
the writs of performance reached to more than fifty Egyptian pounds. Any action taken

in contravention of the provisions of this article shall be deemed null.

Articles 37 and 58 of Egyptian law clearly specify that in the absence of a practising

lawyer’s signature on the claim papers nullity applies. The nullity here is considered

3% Writ of Debt "Brief Procedures suit” or summary procedures “Urgent cases” all have the same
meaning. It is the simplest and shortest way for the creditor to be able to recover the debt without the
need to file a lawsuit in accordance with the general rules. Article (259) of the Civil and Commercial
Procedures Law stipulates that. "By way of exception from the general rules governing the institution
of court actions and the submission of responsive pleadings, a plaintiff whose right is established in
writing and whose demand is limited to the recovery of a debt in a fixed value that has fallen due and
payable or a movable that is determinate or specific as to type and amount may file a statement of claim
before the competent court annotated with the expression 'summary procedures". Article (260) "The
plaintiff must notify the defendant to discharge the right claimed fifteen days before instituting the
action and attach the notice to his statement of claim" and the same article in Egyptian law.
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related to public order because this matter is related to the organisation of cases and
procedures before the courts, and aims to avoid disputes and wrong procedures that
will be taken if a practising lawyer did not write and supervise the lawsuit. A court
must therefore decide nullity on its own and not accept the lawsuit. The researcher
criticizes the Palestinian legislator for not explicitly stating the nullity of the lawsuit if

it is not signed by a practicing lawyer as the articles in the Egyptian law.

In conclusion, the conditions for accepting a case, specifically, the presence of legal
interest of the plaintiff, the legal capacity of the parties, and the signature of a lawyer,
are considered procedures and rules related to the concept of public order. The absence
of any one of which results in the invalidity of the procedures in the case. Supreme
Court Judge Abdul Qadir Jarada said on this point “Conditions of admissibility of a
lawsuit is considered one of plea (Defence) of inadmissibility based on the plaintiff’s
lack of right to file a lawsuit”. As well as, the judge of the Magistrate's Court, Maher
Aljamla, says 3%: “The conditions for accepting the case previously mentioned above
are considered related to public order and must be taken into consideration in the

proper manner’.

3.4 Intervention of a Public Prosecution in a Civil Litigation

Public prosecution is considered a legal person with the original public jurisdiction in
filing criminal cases because it affects the public interest. On the other hand, it is
known the private interests indirectly affect the general or overall interests of

society®!?. From this standpoint, the Egyptian legislator, in articles 87 to 96, gave the

39 Interview conducted with Maher Aljamla, judge of the Magistrate's Court, Palestine-Gaza,
November 22, 2020.

310 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P 66.
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public prosecution a variety of competences in the civil lawsuit which apply whether
the public prosecution initially files the lawsuit and is an original party to the lawsuit
or an intervening party. In contrast, the Palestinian legislator did not regulate cases of
interference by the public prosecution in civil litigation. Therefore, this point discusses
cases of the public prosecution's interference in civil lawsuits in the Egyptian Civil
Procedures Law and considers its application in Palestinian Law to improve the

concept of public order in the Palestinian Civil and Commercial Procedures Law.

Intervening in a civil lawsuit as a party refers to the intervention by a third party, who
was not named as an original party, into an existing civil lawsuit in which he has a
personal interest. The non-party who intervenes in a lawsuit is called an intervenor.
The intervenor joins the suit by filing a motion to intervene. An intervenor can join the
side of the plaintiff, defendant, or as adversary i.e., against both the plaintiff and the
defendant. The court allows intervention requests in a suit only if the person requesting
intervention has a direct interest in the lawsuit in which he is requesting intervention

as a party or in cases where it is necessary for the public interest *!!.

Intervention is divided into two types: obligatory or “compulsory” intervention and

optional intervention®'?

. The Palestinian law did not adopt the compulsory intervention
system, unlike the Egyptian law, which does adopt it. Egyptian Civil Procedure law

gave the court a discretionary power to send the case file to the public prosecution to

see it. If the case falls within compulsory interference cases, the public prosecution

31 "When Can a Person Intervene in A Suit? Scope of Intervention in India - Law Times Journal", Law
Times Journal, Last modified 2021, https://lawtimesjournal.in/when-can-a-person-intervene-in-a-suit-
scope-of-intervention-in-india/.

312 Abdullah Al-Farra, "Discretionary Judge Power in the PCPL, p 290.
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must request intervention in the lawsuit, and when to intervene, it must be the last party

talking in the case.

Judge Amjad Shurrab, said regarding interference in the civil lawsuit:*!* Palestinian
Civil and Commercial Procedures Law has handled cases of intervention and
impleader in the civil lawsuit*'*. Therefore, anyone who has an interest in a particular
case can request to intervene in it and this matter applies to the public prosecution, so
it may request intervention in any case that it believes is related to the public interest
or public order. Regardless of that, the court has the discretionary power to approve a
request for public prosecution to intervene or not, based on the subject of the case,

specifically, is it related to public order and in the public interest, or not?

Judge Amjad Shurrab said, PCCPL discussed intervention and impleaders in article 96
only, and the term public prosecution was never mentioned. The article came in
general as it stipulated that “A person with a personal stake in the outcome of a case
pending between two parties may request to be joined in the case as a third-party
intervenor or impleader and the court shall, if convinced that his request is based on a
legitimate interest, accept his intervention”. It is the researcher’s view that the law does
not obligate the public prosecution office to intervene in some cases, as Egyptian law
clearly does. Instead, Palestinian law treats the public prosecution as a person who
wants to join the plaintiff or defendant or to intervene independently as a third party

against the plaintiff and defendant. In addition, the law provides that the public

313 Interview conducted with Judge Amjad Shorrab, Palestine-Gaza, November 21, 2020.

314 Article (96/2) " A person with a personal stake in the outcome of a case pending between two parties
may request to be joined in the case as a third-party intervenor or impleader and the court shall, if
convinced that his request is based on a legitimate interest, accept his intervention".
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prosecution must have an interest in the lawsuit in order for the intervention request to

be accepted.

The researcher's viewpoint was affirmed by attorney Nazim Oweida, he said®!>: The
law did not give the public prosecution the right to file a civil case. Instead, it just has
the right to intervene in the case if it has an interest. The public prosecution may only
intervene by joining the public prosecution to the plaintiff or the defendant or as a third
person who has an interest different from either the plaintiff’s and the defendant’s
interest. Perhaps an intervention is required to prevent the court from issuing a ruling
to answer or reject the case because this judgement will affect the public interest and
this interest was proven before the court by the prosecution in the pleadings. The
plaintiff and the defendant may be conspiring to obtain a judgement that the

prosecution opposes as it affects public order.

In contrast, Egyptian law handled this issue well as it enumerated the cases in which
the public prosecution must intervene. Matters relating to public order or public morals
are considered justifiable grounds for public prosecution interference in a case. Article
89/6. In addition, the court may, at any stage of the procedure, order that the case file
must be sent to the public prosecution if an issue related to public order or morals is
presented in it. In this instance, according to article 90, intervention by the public

prosecution in this lawsuit is obligatory.

Based on articles 89/90, if a lawsuit related to public order or morals is brought before

the court and the court orders that the lawsuit must be sent to the public prosecution

33Interview conducted with attorney Nazim M. Oweida, Palestine—-Gaza, September 10, 2020.
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because this lawsuit is related to public order or morals then the public prosecution
must comply with the court’s order and interfere in the case. Therefore, the public
prosecution, in this case, cannot re-evaluate whether intervention is required or not
since the court determined intervention was required on the grounds of public order.
Public prosecution, therefore, has no choice but to intervene in the referred lawsuit to
give an opinion on this case’'®. Prof Ahmad Barak, former attorney general, said in
this regard®!”: Unlike Egyptian Civil Procedure law, Palestinian law does not contain
articles that allow the public prosecution to intervene in civil cases. However, the
public prosecution can, through the power of its legal representation of the public right,
represent government bodies before the courts, such as the Ministry of Interior, in
matters of personal status such as cases of changing names of people in magistrates'
courts or changing data in official documents at government departments such as the
land authority before the courts of the first instance. The representation of the public
prosecution in these cases is obligatory and appearance before the court is necessary
for the purposes of smooth conduct of the case and for the submission of evidence,
especially in name correction cases, in order to preserve the rights and position of
others who have dealt with the person =~ whose asks to change his name. In the end,
the representation of the public prosecution in these cases is related to the public order
concept, and these cases must not proceed without the presence of the public

prosecution.

The Former Minister of Justice Saleem Al-Saka also commented on this matter,

saying®'®: The intervention of the public prosecution in the civil lawsuit came in

316 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P 68.

317 Interview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.
318 Interview conducted with attorney Saleem Al-Saka, Palestine—Gaza, October 20, 2020.
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chapter four of the Egyptian Civil Procedure law in cases of personal status for
foreigners based on the private laws when the regular courts became competent in
these cases after the abolition of the Sharia courts in Egypt, while the situation in
Palestine is different because the Sharia courts still exist and have independent judicial
status. These courts deal with personal status issues for Muslims, while non-Muslims
and foreigners have special laws that regulate their personal status according to their
own religion, or sect, and they also have their own religious courts. As for the
intervention of the public prosecution in civil cases in Palestine, the public prosecution
office is usually the representative of government bodies in any lawsuit brought by or
against the government before civil courts, such as cases in which the public
prosecution is a representative on behalf of government bodies, such as management
of government property, land authority, or any ministries and public institutions. The
public prosecution also intervenes to represent the government in administrative cases
raised by or against the administration. The presence of the public prosecution as a
representative of the administration is related to public order because the law gave the
public prosecution authority to represent these government bodies before the judiciary.

These cases are often related to public order.

Based on what the respondent Al-Saka said, the public prosecution intervention in
lawsuits is restricted to situations where it is legally bound to interfere and, therefore,
it is interference is considered a matter of public order. Therefore, if the judgement
was issued in this lawsuit without the interference of public prosecution, the ruling is

considered null and void®!'. The court may decide to nullify the ruling in this case on

319 Nullity resulting from the non-intervention of the public prosecution in cases where the law requires
the intervention of the public prosecution is considered a nullity related to public order. The C.C may
rule for nullity on its own, although this invalidity was not invoked in the challenge statement. Appeal
No. 359 for the year 44 judicial Civil services - 11/11/1977 session, technical office (year 28 - base 297
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its own, without waiting for litigants to invoke or request this. This nullity may be
invoked in any status and at any stage of the proceedings even for the first time, before

the C.C3%,

In addition, H.K, head of the Gaza Court of Appeal, added**': “Public prosecution
must represent the cases of the government, public bodies and institutions, or any case
in which the court decided to introduce government representation due to the nature
of the dispute. As well as requests of bankruptcy for merchants according to the
provisions of the Palestinian Commercial Law”. Dr and Judge, Abd Qadir Jarada also
adds cases related to the environment *22, while Dr Abdullah Al-Farra®?3 includes cases

in which the litigation relates to a minor’s finances.

Based on the respondents’ statements, the public prosecution must intervene in the
following civil lawsuits:
A- Civil lawsuits in which governmental bodies and institutions are a party.

B

Merchant bankruptcy lawsuits.

@

Lawsuits related to a minor person, a person under legal disability, a person
under interdiction, or a missing or absent person.

D

Cases related to public order or morals.

o

Lawsuits related to the preservation of the environment and public health.

- page 1729). Also, the same challenge No. 410 of 34 judicial Civil services - 23/5/1968 session,
technical office (year 19 - base 148 - page 990).

320 The nullity resulting from the public prosecution not interfering in the endowment lawsuits is a
nullity related to public order. The public prosecution may invoke this nullity, and the C.C may rule on
it of its own, even if the appellant does not invoke this nullity. Challenge No. 11770 for the year 75
judicial Civil services - 13/12/2006 session. Also, the same challenge No. 3140 for the year 80 judicial,
Civil Services - 23/04/2011 Session.

321 Interview conducted with Judge H. K, Palestine-Gaza, December 1, 2020.

322 Interview conducted with Abd Qadir Jarada, Assoc Prof, Judge of the supreme court, Palestine—
Gaza, January 3, 2021.

323 Interview conducted with Assoc. Prof, Abdullah Al-Farra, Palestine—Gaza, September 5, 2020.
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The Egyptian law added another scenario to the above cases. Public prosecution must
intervene in a civil lawsuit if it is related to donations, bequests, charitable and
religious endowments. This example is within the jurisdiction of the Sharia courts in
Palestine, while in Egypt, since the Sharia courts have been abolished, the jurisdiction
has resided with the ordinary courts since 1955. These situations were explicitly stated
in Egyptian Civil Procedure law in articles 89 and 90, while Palestinian Law did not

mention any of them**.

There is a point that needs to be clarified regarding clause C above which is related to
lawsuits related to a minor person, a person under legal disability, a person under
interdiction, or a missing or absent person. It was stated in article 79 of PCCPL “Each
of the parties to an adversary proceeding must enjoy the legal capacity to which the
proceeding is connected, failing which legal representation is obligatory. If a party has
no legal representative, the competent court shall appoint one for him”. The article did
not specify who is the legal representative of a minor person or under legal disability
person. In fact, the public prosecution is the most appropriate body to represent the
person in the event that he does not have any representative, as it is a reliable body and
is best able to preserve the rights and money of a minor or persons under legal
disability. Therefore, it must be expressly stated that the public prosecution shall

represent minors or persons under legal disability.

In the end, the justification, reason, and wisdom behind the court to force the public
prosecution to interfere in the civil cases outlined above is that all these lawsuits are

related to the public interest of society, and the preservation of the rights and position

324 Ahmed Abu Aglin, "Human Capacity Anomalies A Comparative Study In Palestinian Law And
Egyptian Law" Master Thesis, Al Azhar University Gaza, 2012, p 54-55.
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of others. Since the public prosecution is the representative of the public interest and

guardian of the law it is appropriate it>%,

3.5 Judicial Documents Notification “Process of Announcing”

Judicial papers or court documents refer to documents issued by a court or filed or
generated by the parties to proceedings and litigation. They include affidavits,
applications, bundles, claims, exhibits, judgement s, orders, pleadings, summonses,
appeals, challenges, and any other judicial documents specified by law>2. Neither the
Palestinian Civil and Commercial Procedures Law nor the Egyptian legal system refer
explicitly to judicial papers. However, the most important of these judicial papers can
be identified as follows®?’:

1. Notifications by the notary.

2. Writs of summons and statements of appeals and challenges

3. Judicial notifications

4. Transcripts of the sessions.

5. Judicial rulings.

Judicial papers are notified by a judicial announcement. A judicial announcement
ensures involved or affected parties are made aware of judicial proceedings in a

manner consistent with the law®?®. This is done by delivering to the specified party a

325 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P 69.

326 Court document, "Law Insider", https://www.lawinsider.com/dictionary/court-document. "European
E-Justice Portal - Service of Documents", E-Justice. Europa. Eu, Last modified 2020, https://e-
justice.europa.cu/content _service_of documents-371-en.do. Al-Farra, Abdullah Khalil. Briefness in
Civil and Commercial Proceedings- Part II - Opposition and Governance, Jerusalem: Jerusalem Library,
2 ed, 2015, 597.

327 Sayed Sawy, The Mediator in Explaining the Civil and Commercial Procedures Law, p 554.

328 For more details, see: Abdul - Jabbar Ali Hammood and Ruzman Md Noor, " The invalidity of the
judicial notification: it is effect for the judicial notifications in the Iraq judicial system", Journal of
Shariah Law Research 3, no. 2 (2018): 215-234, doi: 10.22452/jslr.vol3no2.4.
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copy of the judicial paper containing this procedure, whether this procedure was prior,
contemporary, or after litigation®”. The announcement shall be made by the means

established by law, by a legally competent employee.

The idea of a judicial declaration is due to adversarial principle between litigants. The
basis of this principle is that no procedure may be taken against any person unless this
person has been previously informed of this procedure with sufficient time to give this
person the opportunity to defend himself**°. This is the most important principle of
equality between the two parties in a dispute. This can only be achieved by informing
a person in advance about the procedures being taken against him. Accordingly, any
judicial paper that has not been announced is considered as non-existent and does not
have any consequences or effects for the person who has not been notified of said
judicial paper. The judicial process is based on the adversarial principle and equality

of the parties.

Although litigation is deemed present once the statement of claim, "summons", has
been submitted to the registry of the competent court, the prevailing view in
jurisprudence is that a "dispute" does not begin as a general principle unless the

defendant has been notified of the statement of the lawsuit, the "Writ of summons"**'.

329 It is also defined as "Inform a fixed order or fact to a particular person by legally established
ways." Al-Farra, Briefness in Civil and Commercial Proceedings- Part II - Opposition and
Governance, Jerusalem: Jerusalem Library, 2™ ed, 2015, 609.

330 Rima, Ketal and Hamdaoui, Wheiba. “The Theory of Controversy in the Civil and Administrative
Procedures Law, p 49.

331 The lawsuit procedure is independent of the procedure for announcing it. Therefore, the condition
to begin litigation requires correctly notified the statement of the lawsuit, "Writ of summons" to the
defendant in the lawsuit. The absence of this condition leads to the demise of the litigation. Judgement
of C.C Convening in Egypt in Case No.6840 for the year 77 judicial, Commercial Case, Issued on
11/6/2019. See also challenge No. 2001 for the year 77 judicial, Civil services - 04/5/2019 session,
challenge No. 1360 for the year 74 judicial - 25/11/2018 session.
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The process of notifying or "announcing" judicial documents is of great importance in
the scope of litigation. Therefore, Palestinian Civil and Commercial Procedures Law
organized the notification procedures, set their dates, arranged a procedural penalty for
violating these procedures, and explained notification implications®*?. Article 9
specifies that judicial announcement papers must include the following particulars:

1. The name of the court and the number of the case or application.

2. The name, address and capacity of the person from whom it originates and the

party representing him, if any.

3. The name, address, and capacity of the addressee.

4. The subject of the notification.

5. The day, date and hour notice are served.

6. The name and signature of the person serving the notice.

7. The name and capacity of the person to whom the notice was delivered and

his signature on the copy returned to the court.

Judicial notice as a procedural act is considered one of the actions that does not gain
its legal effectiveness, except by following the formalities stipulated by law. The
question that arises at this point is what is the ruling if the instrument of notification is
devoid of a specific statement, or a deficiency or error occurs in it. Is this paper
considered void? Is the nullity arising due to the absence of the required data in the
judicial notification related to public order or not? In other words, is this a relative

nullity or an absolute nullity?

332 Negad El-Borai, Judicial Proceedings the Heart and Soul of The Judicial Work, ebook Cairo: United
Group for Law, accessed 3 March 2020, https://www.ug-law.com/, p 2.
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First of all, there is what is called the theory of data equivalence, which means that if
the instrument to be notified is devoid of a specific statement or a deficiency or error
occurs in it, this statement may be corrected or supplemented with another statement
equivalent to it, found in the same paper’*>. The defective statement can also be
corrected through the provision of another statement, even if it is not identical or
synonymous with it, provided the correction is present in another paper attached to it,
and presented at the same time. For example, in the event a defendant is served with
notice of a court appearance date together with a copy of the claim statement but the
notification of court appearance date does not contain details of the plaintiff’s name or
the presiding court, the missing data may be supplemented from the statement of claim
provided it includes the details of the plaintiff and court name. This theory cannot be
adopted completely, because there is some legal data that has no equivalence.
Examples include situations where the judicial notification was not signed by the
process-server employee, or the notification was not stamped with the seal of the

court’3,

Prof. Ahmad Barak>®3> answered the previous question by saying: Article 22 of PCCPL
affirmed that the “Nullity arises from non-compliance with the time-limits, procedures
and conditions of notification”. The Palestinian law considered this is relative nullity,
not absolute. The procedure that is null may be corrected even after a plea of nullity is
invoked against it, provided such correction is made within the statutorily prescribed

time-limit within which the procedure may be taken. If the procedure is not statutorily

333 Nabil Isma'il 'Umar, Notification of Judicial Documents: An Analytical and Practical Study in
Egyptian and French Jurisprudence, 4th ed. al-Iskandariyah: Dar al-Jami'ah al-Jadidah, 1981, p41.

334 Al-Farra, Briefness in Civil and Commercial Proceedings- Part II - Opposition and Governance,
Jerusalem: Jerusalem Library, 2™ ed, 2015, 619.

333 Interview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.
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time-barred, the court will determine a suitable time-frame for its correction, and the

procedure will not be effective except from the date it has been corrected®*.

The researcher agrees with respondent’s opinion, the absence of a judicial notification
data, should not be invoked by the court on its own®*’. Therefore, the opponent must
raise the issue of the existence of an error in the official judicial papers. In this case,
the judge has the discretion to decide the nullity of the judicial notification or not. If
the judge finds that the purpose of the judicial notification has been achieved, he will
not decide to nullify this notice, even if there is an error or omission in the judicial
announcement papers. This is referred to as a relative nullity and is not considered not

related to public order*®

. An example of such an error would be an error in the family
name or address of the intended recipient, an error in the court’s name or failing to

include the date for court appearance. Therefore, article 9 is not related to the concept

of public order.

Dr, Akram Mezher added**®: “Judicial notification will not be null if this intended
person attends the competent court because the purpose of notification has been
achieved. Consequently, the judge does not decide the nullity of the notification as
long as the purpose of this notification is achieved, and this person was attended

before the court”.

336 See Article (25).

337 Abdul - Jabbar Ali Hammood and Ruzman Md Noor, " The invalidity of the judicial notification:
it is effect for the judicial notifications in Iraq judicial system".

338 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P 76.

3¥Interview conducted with Dr, Akram Mezher, Asst Prof of Private Law, Islamic University,
Palestine— November 7, 2020.
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Dr Akram talked about one of the cases, which is the notification of the person to
appear before the court. He sees that as long as the person appears before the court,
even if there is a deficiency or error in the data of the summons to appear before the
court, here, the court does not have to rule the invalidity of the summons to appear,
even if this person invoked the existence of an error in the notification he received,
because the purpose of the notification was achieved, which is his presence before the

court.

This is clearly stated in article 23; 1- A procedure is null if the law expressly provides
for its nullity or if it is marred by a defect by reason of which the object of the
procedure is not realised. 2- nullity shall not be judged in spite of stipulating it if it is
proven that the purpose of the procedure was achieved**. In addition, the right of the
litigant to invoke the existence of the nullity in the statement of notification shall be
forfeited as long as he attends before the court and he did not invoke the existence of
a mistake or lack of notification data. The researcher believes that the invocation of
the nullity of the notification statement by the parties is one of the procedural defences
that is not related to public order, so this defence must be invoked before discussing
the subject of the lawsuit, otherwise, the opponent’s right to invoke this defence shall

be forfeited.

This is the essential rule with regard to the judicial notification data mentioned in
article 9, the existence of any mistake or defect in this data leads to nullity, but nullity
here is not related to public order concept and the court cannot invoke this nullity on

its own. Judge H. K, head of the Gaza Court of Appeal concurred with the researcher’s

340 The same ruling in the Egyptian Civil Procedure Law, article 20.
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view, he expressed his opinion by saying®*!: The process of notifying judicial
documents is a condition for starting litigation, and this matter relates to the personal
interest of the plaintiff. Consequently, the notification process is not considered part
of the public order. Additionally, the nullity arising from non-compliance with the
time-limits, procedures and conditions of notification, is not an absolute nullity and

the court shall not rule nullity as long as the purpose of the procedure is achieved.

There is an exception to this basic rule, which is the statement related to the name and
signature of the person serving the notice, “a process-server or notification bailiff***,
The law requires that the name of the process-server be mentioned i.e., the person who
delivers the judicial announcement to people. In addition, the process-server must sign
two documents, the original judicial declaration and a copy. This copy is delivered to
the person receiving the notification when the notification is done. This statement aims
to establish liability in the event of a mistake, error or negligence on behalf of the
process-server. The signature helps confirm that the individual serving the papers is
legally authorised to do so since not everyone is. Such authority is determined by law.
Therefore, the absence name and signature of the person serving the notice on
notification leads to the nullity of this instrument and the invalidity of the procedures
taken based on this paper. The nullity, in this case, is absolute nullity related to public
order and the court must decide the nullity of this judicial document on its own without

the need to raise this matter by parties.

341 Interview conducted with Judge H. K, Palestine—-Gaza, December 1, 2020.
342 Labiad Leila and Ali Kheira, "The Legal System for Nullity in The Algerian Civil and Administrative
Procedures Law", Journal of Law and Humanities Sciences.
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The law requires the process-server to write his name and signature in the notification
paper. Neither the signature nor the name alone, will suffice, both are required,
otherwise, the notification will be null. Signing the notification document gives the
document the official capacity***. Therefore, if the notification document does not
include the name and signature of the process-server the notification is null even if the
notification document is delivered to the concerned person and he attended the court

session’**,

The wisdom that the legislator intended by requiring the process-server’s signature on
the judicial notification is that the signature proves that the process-server is an official
employee and within the limits of his competence. This matter is related to organising
and facilitating work in the judiciary facility and the judge must adhere to it. Thus, if
the process server’s signature is absent on a judicial notification that specifies his

name, this notification is null and this nullity is related to public order.

The process-server must prove all the steps that he took during the judicial notification,
otherwise, the notification is null. This is to ensure the legality of the process. The
signature also serves to give confidence in the notifier’s and makes him accountable
for any errors in the paperwork or failures on his part to communicate the

announcement. This was confirmed by articles 19°* and 2234 of PCCPL**. In this

343 Sayed Sawy, The Mediator in Explaining the Civil and Commercial Procedures Law, p 560.

344 Osama Abdullah Zaid Kilany, "Nullification in The Palestinian Act of Procedural Penal Procedures,
p 60

345 “If it transpires for any reason that notification pursuant to the provisions of the preceding articles
could not be accomplished, the instrument shall be returned to the court which issued it together with a
detailed explanation of the situation and the measures taken to effect notification. Such explanation shall
be deemed evidence of the non-accomplishment of notification”.

346 “Nullity arises from non-compliance with the time-limits, procedures and conditions of
notification”.

347 Hud4 Majdi, AI-Nizam Al-Qada’t Wa-Qawa ‘id Al-Murdfa ‘at Al-Madaniyah Wa-Al-Tijariyah, 1st
ed. al-Jizah: Markaz al-Dirasat al-‘ Arabiyah lil-Nashr wa-al-Tawzi‘, 2018, p184-185.
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context, the Egyptian C.C ruled “Ignoring the statement regarding the notifier, “a
process-server”, signature on the copy of the judicial notification is related to public
order because this signature gives the notification copy official capacity. This purpose

cannot be achieved if the judicial notification does not include this signature”34,

Finally, the Egyptian legislator did well when he decided to impose a fine on the party
desirous of serving notice if he deliberately mentioned an incorrect address of the
person required to be notified with the intent that the notification would not reach him.
Article 14 of the Egyptian Civil Procedure Code stipulates “The court shall order a
fine of not less than one hundred Egyptian pounds and not exceeding four hundred
pounds on the party desirous of serving notice if he intentionally falsified information
pertaining to the recipient of the notice with the intent that the notification would not
reach him”. An example of this case, if the plaintiff submits an urgent protective
attachment on a piece of land before the court in the presence of one party. Then this
plaintiff filed his lawsuit for a division of joint property suit to prove ownership of the
property” and did not mention the defendant's correct address with the aim of keeping
the protective attachment for the longest period by re-notifying the defendant more

than once. The law obliges the plaintiff to file his lawsuit within eight days from the

348 challenge No 2310 for the year 56 judicial, Civil services - 26/03/1992 session. Technical office
(year 43 - rule 111 - page 522). The nullity cannot be ignored if the copy of the judicial announcement
does not include the signature of the notifier “a process-server”. Therefore, whether the person
concerned who received the notification attended the court session or not attended. whether he invoked
the absence of a signature on the notification he received or not mentioned. The nullity here is decided
by the power of law because the nullity in this case is related to public order, therefore, the court must
decide the nullity on its own and not wait for the litigants to mention the absence of a signature.
challenge No 32 for the year 50judicial, Civil services - 5/06/1983 session. Technical office (34th year
- Rule 267 - Page 1365). See also challenge No 584 for the year 44 judicial, Civil services - 07/12/1977
session. Technical office (year 28 - rule 301 - page 1759).

161



date of the attachment decision, failing which the decision shall be deemed null and

void*®.

This matter is related to cheating and fraud in litigation procedures. Therefore, this
penalty is related to public order and the judgement of this fine is obligatory for the
court in any case where the court determines ill intent on behalf of the party desirous
of serving notice’’. It aims to prevent malicious intent or fraud in litigation
procedures™!.

There is no similar legal article to the aforementioned article in the Palestinian
Procedure Law, to impose a fine on anyone who causes the lengthening of litigation
and wasting the time and effort of the courts by wilfully not performing their duty as

notifier correctly.

3.6 The Judge's Authority to Hear the Lawsuit

Before a judge can preside over any given lawsuit he must meet certain rules or
eligibility criteria. These rules are in place to ensure his judgement is not affected by
either his emotions or personal interests. In other words, there are cases determined by
the law where the judge must decline to review a case. Furthermore, there are other
cases that are less strict, but at the same time, there is a fear that the judge will rule in
these cases with partiality or favouritism for one of the parties. The first case is
referred to as absolute disqualification, while the second case is referred to as the

recusal of judges i.e., relative disqualification. Therefore, the researcher must analyse

349 Article (267) "If the attachment is levied before the institution of the court action, the applicant is
held to institute the action within eight days from the date of the attachment decision, failing which the
decision shall be deemed null and void".

330 Look at challenge No 2813 for the year 71 judicial, Civil services - 23/12/2013 session.

351 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P 78.
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these cases to know the extent of the effect of the issuance of a judgement through a
judge in which one of the previous cases existed. and the extent to which this matter
relates to the concept of public order. Therefore, the researcher must analyse these
cases to find out the effect of issuing a ruling by a judge who is prohibited from hearing
the lawsuit and how this matter relates to public order concept. These cases are as

follows:

3.6.1 Grounds for Disqualification of a Judge by Force of Law

Part nine of the Palestinian Civil and Commercial Procedures Law regulates grounds
for disqualification, stepping down, and recusal of judges. Article 141 states “1. The
judge must decline to review a case, even if neither party moves for his recusal, in any
of the following cases:

A. If he or his spouse is related by blood or affinity to one of the parties or his
spouse up to the fourth degree.

B. If he or his spouse is involved in a pending dispute with one of the parties or
the party’s spouses.

C. If he is the legal representative, partner, or presumptive heir of one of the
parties or is related by blood or affinity up to the fourth degree to the guardian
or custodian of one of the parties or to a member of the board of directors or
one of the managers of the company litigated against.

D. If he, his spouse, one of his relatives by blood or affinity up to the fourth
degree or a person he legally represents has an existing interest in the case.

E. If, before assuming the office of judge, he advised or served as counsel for
one of the parties in the case or presented oral or written testimony therein.

F. If he has previously heard the case as a judge, expert, arbitrator or mediator.
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G. If he is related by blood or affinity up to the fourth degree to another judge

on the panel of judges or to one of the parties”*2.

In the event, a judge meets the criteria for absolute disqualification but proceeds to
hear the case, the second clause of the same article stipulates “Any decision or
judgement handed down by the judge in one of the above cases shall be considered

null and void”3>3

. It is clear from the previous article that a verdict issued by a judge
or participating judge who meets the criteria for absolute disqualification is null and
void. the researcher thinks this nullity is an absolute nullity related to public order
because the judge is legally prohibited from hearing this case®>* without the need for
one of the litigants to demand that the judge step down. This nullity cannot be corrected

or overlooked®*®. Additionally, this nullity can be invoked by the litigants at any stage

of the litigation procedures, before any court, even for the first time before the C.C.

However, what is the solution if the judge refuses to step down from hearing the
lawsuits in the cases mentioned in article 141? The principle is that the judge steps

down on his own by force of law without a request from litigants, but if the judge does

352 Same cases mentioned by the Egyptian legislator in article 146.

353 Article 147 of the Egyptian Civil Procedure Law “The judgement and the work of the judge shall be
null and void in the aforementioned cases, even if there is an agreement between the opponents”. The
Egyptian legislator added the phrase Even if there is an agreement between the litigants. This means if
there is an agreement between the litigants to hear their case by a judge who is close to one of them or
has a relationship with one of the parties. However, the ruling remains null and void without regard to
this agreement.

334 Reasons for the judge's disqualification to hear the case relate to public order, as the judge who heard
the case before the court of first instance is not allowed to hear it before the Court of Appeal. Since
Judge Iyad Tayem heard the case before the court of first instance and at the Court of Appeal, the ruling
was contrary to the text of Article 141 of the Civil and Commercial Procedures Law No. 2 of 2001, so
this ruling, in this case, is null and void, which needs to be canceled. Judgement of the C.C Convening
in Ramallah in Case No. 879 /2012, Civil Action, Issued on Oct 20, 2014, Court: Cassation Litigation
Type: Civil Case. see also Judgement of the C.C Convening in Ramallah in Case No. 259 /2014, Civil
Action, Issued on Oct 19, 2014, Court: Cassation Litigation Type: Civil Case.

355 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P 81.
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not do so, the litigants are entitled to request the judge’s recusal, and this is what article
142 stated - If one of the cases referred to in article 141 of this Law arises and the
judge does not step down on his own initiative, one of the parties may demand his
recusal. It must be said that if the judge continues to hear the case despite the existence
of a case of the judge's inability to hear the case by force of law in accordance with
article 141, the judgement issued in this case and all actions taken are null and void.
The aggrieved party shall appeal the nullity of this ruling before the competent court.
For example, if a judgement was issued by the Court of First Instance, the parties may
appeal this judgement before the Court of Appeal within 30 days from the date of this
judgement. One must ask, what happens if 30 days have passed without an appeal

against this ruling?

According to the law, this ruling becomes a final ruling and acquires what is known as
the force of the adjudged “force of res judicata”, although it was null from the
beginning. The researcher believes that an original nullity lawsuit "annulment lawsuit"
can be submitted before the court that issued the judgement without adherence to
deadlines for challenging if a judgement is null and void because of its issuance by a

judge who is not qualified to hear the case®3¢.

The researcher believes that the ruling issued by a judge who must decline to review a
case is an unfair ruling and so must be challenged by filing a nullity lawsuit. It should
be noted that original nullity lawsuit is a lawsuit that will be filed in the event that there
is a fundamental flaw in the judgement. This lawsuit is of a special nature and is

directed against final rulings that acquired the force of res judicata. In the event of a

356 For more details look at Fathi Wali, Alwasit Fi Qaniin Al-Qada’ Al-Madani, 1st ed. [al-Qahirah]:
Dar al-Nahdabh al-‘ Arabiyah, 2009, referred at Mahmoud Y ounis, p82.
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fundamental error in judgement it leads to a violation of justice rules, therefore, the
solution is to issue a new ruling which restores matters to their proper order. The
conclusion is that cases of disqualification of a judge by force of law referred to in

article 141 are related to public order.

3.6.2 Cases of Recusal of a Judge by the Parties

The task of keeping judges away from everything that leads to suspicion or bias about
them is a necessary duty, as it ensures their impartiality and neutrality>>’. Therefore,
Islamic law prevents the judge from being the judiciary for himself, his agent, his
partner in company money, his bankrupt debtor, or for his assets and branches to keep
him away from non-impartiality, tendency, favouritism, and to avoid the accusation®>%.
This is to prevent the judge from being influenced by his personal interests, or by his
own emotions. It is the assurance of impartiality that creates a litigant’s trust and

respect in the judge®™.

Recusal of a judge means that he is prevented from hearing the lawsuit, as long as there
is reason to suspect his judgement might be either biased or prejudiced. Article 143
of PCCPL mentioned cases of recusal of judges as follows: Either party may demand
the recusal of the judge for one of the following reasons

1. If the judge or his spouse is involved in a case similar to the one before him

or if there is a dispute between the judge or his spouse and one of the parties,

357 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p137.

358 Abdul Aziz Al-Rashidi, "Judge Responded: A Comparative Study Between Islam Principles,
Jordan and Kuwait Law" Master Thesis, Middle East University, 2011.

359 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P 86.
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after hearing the case under review before the judge, unless the said case was
filed with the goal of his recusal from adjudicating the case before him.

2. If the divorced spouse of the judge from whom he has fathered a child or one
of his relatives by blood or affinity up to the fourth degree is involved in a
pending lawsuit before the courts with one of the parties to the case or his
spouse, unless the lawsuit was filed after the case moving for the recusal of
the judge was heard.

3. If one of the parties is employed by the judge or if there is a known enmity or
friendship between him and one of the parties that are likely to affect the

impartiality of his judgement.

If any one of the conditions mentioned above is met, the judge must, in such
circumstances, inform the president of the court to which he is affiliated, in writing, of
the reason he is stepping down, and the president of the court shall issue a decision
referring the case to another tribunal or another judge®®. In addition, the party moving
for recusal in the cases mentioned in the article 143 hereof is entitled to submit an
application citing the reasons barring the judge from hearing the case at any stage of

the proceedings®®!.

It should be noted that the conditions for recusal of a judge mentioned in article 143

are considered less important and less serious than cases of absolute disqualification,

362

therefore the legislator concluded it not related to public order’®~. Because the reasons

for the judge’s recusal are often less influential on the impartiality of the judge, but

360 Article 145 of PCPL.
361 Article 146.
362 Negad El-Borai, Judicial Proceedings the Heart and Soul of the Judicial Work, p 14

167



cases of disqualification a judge by force of law often weaken the judge’s spirit

because it belongs to him or his relatives primarily’®.

That’s means the opponent must submit a request for recusal the judge before invoking
any defence or evidence or raise any demand concerning the origin of the lawsuit or
any sub-issue in it, otherwise, the right to submit a request of recusal the judge will be
forfeited. Because getting into the topic of the lawsuit and presenting pleadings and
evidence related to the lawsuit is considered the tacit approval and acceptance from
the litigants to hear this lawsuit by this judge who has one of the cases of recusal®®*.
Accordingly, if no one recuses the judge, his judgement is deemed correct. The one
exception to this is if the reason for the judge's recusal arises after starting discussing
the subject matter of the lawsuit. This was confirmed by article 147 “The party moving
for recusal in the cases mentioned in the article 143 hereof must present his application

before commencement of the proceedings”.

Finally, there is a very important point, as it was previously mentioned, that the judge's
recusal cases are not related to public order. However, it must be taken into
consideration that if one of the litigants submits a request for recusal of the judge to
the president of the competent court’®® then adjudication of this request entails the

suspension of proceedings in the original case until he issues a final decision thereon,

363 Abdul Aziz Al-Rashidi, "Judge Responded: A Comparative Study Between Islam Principles, Jordan
and Kuwait Law" Master Thesis, Middle East University, 2011, p34.

364 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P 84.

365 Article (148) “The application for recusal shall be submitted in a requisition to: A- The president of
the first instance court if the judge whose recusal is sought is a conciliation judge or a judge of the first
instance court. B- The president of the court of appeals, if the judge whose recusal is sought is the
president of the first instance court or a judge of the court of appeals. C- The president of the C.C, if the
judge whose recusal is sought is the president of the court of appeals or a judge of the C.C. D- The judge
whose recusal is sought is held to reply in writing to the application within three days of receiving it”.
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according to article 150 “Submission of the application for recusal to the president of
the competent court entails the suspension of proceedings in the original case until he
issues a final decision thereon. However, the president of the competent court may, in

urgent cases and at the request of one of the parties, assign another judge to the case”.

Consequently, if the judge continues to hear the case despite submitting a request for
his recusal by one of the parties, all the procedures taken by this judge are considered
to be null and void. This nullity relates to public order. This is because the law clearly
stipulates that submitting a request to recuse the judge should result in a halting of
procedures until the request regarding the judge’s recusal is adjudicated®®. H. K judge
said in this regard*®’: A Demand for the recusal of the judge by either party will result
in said judge not being permitted to hear the case until the request for recusal is decided
upon. Prof and judge Othman Takruri added*®®: Submission of the application for
recusal to the president of the competent court entails the suspension of proceedings

in the original case according to the text of the law without the need for a court’s

decision to suspend, because this procedure relates to public order.

The researcher agrees with the respondents’ view. Perhaps the opponent’s demand for
recusal of the judge will be accepted, in which case the actions taken by this judge
from the time the request for recusal was submitted to the time a decision is issued by
the president is null because the judge becomes disqualified to hear the case
retroactively once a decision is issued to prevent him from hearing the case. Therefore,

it is better to stop the procedures until the issuance of the ruling regarding the request

3% For more details see, Abdul Aziz Al-Rashidi, "Judge Responded: A Comparative Study Between
Islam Principles, Jordan and Kuwait Law, 2011.

367 Interview conducted with Judge H. K, Palestine—-Gaza, December 1, 2020.

368 Interview conducted with prof. Othman Takruri, Palestine—Ramallah, September 17, 2020.
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for recusal. In addition, if one of the litigants submitted a request for the recusal of the
judge, and the court competent to adjudicate this request did not take any action, the
verdict issued in the lawsuit for which the judge’s recusal is requested is considered
null and void. This nullity in this situation also relates to public order. The litigants
must ensure the impartiality and integrity of the judge who hears their case and the
judgement will be issued without partiality or favouritism. In conclusion, article 143
of PCCPL, which included cases of recusal the judge by the parties, is not related to

public order.

3.7 Legal Defences “Pleas” in Civil Litigation

Legal defences are considered one of the most important topics in procedural law. A
large number of claims terminate due to one of the parties raising a defence that leads
to the conclusion of the litigation in a short time*®. The term “defence” refers to all
means of defence that the defendant may use to respond to the plaintiff’s claim with
the intention of avoiding a ruling in favour of the plaintiff. Defences may target aspects
of the litigation, litigation procedures, the veracity of the claimed right, or to the
plaintiff’'s authority to file the litigation with a view to denying it*’’. Note, not every
defence can be invoked or waived by any person or at any stage of the litigation

procedures. This matter depends on the type and legal nature of the defence itself 7!

3¢9 Habeeb Alamary and Najat Jaber, "The Discretionary Power of The Subject Court to Defences", p12.
370 Ahmad Abu al-Wafa, Nazariyat Al-Dufii FT Qaniin Al-Murafa ‘at, pl1. Ahmed Fahid Najajreh,
"Nullification and Absence Provisions in The Foundations of Civil and Commercial Procedures
Ordinance No.2 Of the Year 2001" M.A., AL- Quds University, 2016, P189.

371 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P 87.
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As mentioned in the articles of the Palestinian Civil and Commercial Procedures Law
and jurisprudence’’?, there are three types of legal defences, namely, a procedural
defence, a substantive defence and a plea of inadmissibility. Each type has its own
provisions and consequences, based on whether or not they are related to the concept
of public order. The following section discusses each defence type and its relationship

to the concept of public order.

3.7.1 Procedural Defences

In general, procedural defence is a type of defence applied in criminal law as well as
civil law. In criminal proceedings, the use of procedural defence is separate from the
question of guilt or innocence of the defendant and is instead based on errors in the
criminal procedure. In civil proceedings, it is similarly separate from findings against
or for the defendant. Examples of procedural defences include prosecutorial

misconduct and entrapment’”®

. As for the civil procedures law, the procedural defence
can be defined as defences whose purpose is to challenge the validity of the litigation

"adversarial" or its constituent procedures, without prejudice to the origin of the

claimed right*’*,

372 See, Mohammed Abd El Khaliq Al Zoubi, "Judicial Litigation in Accordance with The Jordanian
Code of Civil Procedure No. 24 Of 1988 And Its Amendments For 2017 (Comparative Study)", Journal
of The Faculty of Sharia and Law in Tanta 34, no. 4 (2019): 614-655, doi:10.21608/mksq.2019.66014.
373 "How are procedural defence different from substantive defence?" eNotes Editorial, 31 May 2011,
https://www.enotes.com/homework-help/how-does-procedural-defences-work-how-they-261288.
Accessed 21 Mar. 2020. In jurisprudence, procedural defence are forms of defence challenging the
legitimacy of the legal proceeding. A party argues that it should not be held liable for a legal charge or
claim brought against them by some legal process, because it has been found such a process is
illegitimate. procedural defences are built into legal systems as incentives for systems to follow their
own rules. Defence is a general term that includes perfect and imperfect defences, justifications and
excuses, and procedural defence. While the excuses are affirmative defences in which the defendant
bears the burden of putting on some evidence to convince the court that he or she should not be held
responsible for his or her conduct. Lore Rutz-Burri, Substantive Law: Defining Crimes, Inchoate
Liability, Accomplice Liability, and Defences, https://openoregon.pressbooks.pub/ccj230/chapter/8-7-
classifications-of-law/.

374 Ramdani Sihamp and Saadi Souad, " procedural defence In the Light of The Civil and Administrative
Procedures Law" Ph. D, Université¢ Abderrahmane Mira - Bejaia, 2013., P14.
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Dr Ahmad Barak said*’>: The aim of procedural defence is to issue a court ruling that
ends the dispute procedurally without entering or discussing the merits and subject of
the lawsuit. For example, in the event of a procedural error such as filing the lawsuit
before the non-competent court, the plaintiff raises a defence of non-jurisdiction for

this court which leads to termination of the dispute procedurally.

The researcher agrees with what respondent said, as the basic rule for procedural
defences is that they must be raised before discussing or entering into merits of the
case, unless these defences relate to public order. Article 91/1 of PCCPL3° states that.
“Pleas of lack of territorial jurisdiction, moving for the referral of the case to another
court either because the same dispute is pending before another court or by reason of
connexity, of nullity, and all other procedural pleas, must, on pain of inadmissibility,
be raised simultaneously and before raising any claim or defence in the case or moving

for its dismissal”.

The wisdom of invoking procedural defence before discussing the merits of the case
is based on justice so that the plaintiff does not remain threatened with these defences
at all stages of litigation after the judicial procedures have progressed and the lawsuit
is near completion or issuance of a final judgement. Therefore, these defences must be
adjudicated expeditiously by dropping the defendant's right to invoke these defences
when discussing the merits of the case. The purpose is to shorten procedures, save time

and expenses®”’.

375 Interview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.
376 The same text in the Egyptian Civil Procedure Law, article 108.
377 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p444.
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Procedural defences which are not related to public order, must be raised by parties
before talking or discussing the subject matter of the lawsuit. Examples of such
defences include defence of local jurisdiction®’®, and defence of nullity. For instance,
defence to refer the lawsuit to another circuit because of local jurisdiction after
discussing the merits of the case is not permissible, like if the defendant disputes
ownership of something related to the merits of the lawsuit, the defendant considered
here had talked about the merits of the case’”®. As a result, he cannot invoke the lack
of local jurisdiction of the court®®. local jurisdiction is one of the issues that is not
related to public order, therefore the defendant loses his right to invoke this defence
because the legislator considered not invoking here as a tacit acceptance from the
defendant to hear this case by this court which has no local jurisdiction to hear this
case.’®! Additionally, procedural defence permits a defence of nullity due to a defect
or insufficiency in the statement of claim, subpoena, notice, notification, and judicial
declaration, procedural defences also includes the defence of extinguishing the
adversary proceeding, the "dropping” of litigation procedures, interruption of

proceedings, and invoking by the nullity of notice appeal.

378 First of all, we point out that the rules of jurisdiction are from the public order except for the issue
of local jurisdiction. The consideration of this defence by the court depends on invoking this defence
by the litigants in the case. Accordingly, the defence of local jurisdiction is considered one of the
procedural defences not related to public order. Judgement of the C.C Convening in Ramallah in Case
No. 228 /2011, Civil Action, Issued on Dec 19, 2012, Court: Cassation Litigation Type: Civil Case.
379 “The legislator allowed the invoke of defence of local jurisdiction before entering into the merits of
the lawsuit, Otherwise, the right to invoke this defence will be forfeited”. Judgement of the C.C
Convening in Ramallah in Case No. 4 / 2017, Civil Action, Issued on Apr 10, 2017, Court: Cassation
Litigation Type: Civil Case.

380 The C.C considers that the inaction to invoke local jurisdiction after discussing the substantive
defences It means the opponent's relinquishment of this defence. This waiver drops the opponent's right
to invoke this defence. Judgement of the C.C Convening in Ramallah in Case No. 327 / 2016, Civil
Action, Issued on Jan 11, 2017, Court: Cassation Litigation Type: Civil Case.

381 Hableh, Fayeq Nashat Fayeq Abu. Nullity procedures in the Civil and Commercial proceedings law
Number (2) for the year 2001, p50.
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It is not reasonable for litigants to have the right to invoke these defences at any time
and any stage of the litigation procedures. Suppose that this is possible and the
defendant can invoke one of these procedural defences, such as a defect or a deficiency
in the statement of claim, notification, or judicial declaration, and he did not invoke
this defect or deficiency in the first session before the court and after a year has passed
after hearing the case before the court this defendant wanted to invoke the existence
of this deficiency or defect. Is it reasonable to cancel all procedures and decisions
made in the lawsuit because of this deficiency or defect? article 91, referenced above,
answered this question stating it is not permissible to invoke these defences after
speaking on the merits of the lawsuit, otherwise the right to invoke these defences is
dropped or lost. Therefore, all procedural defences must be invoked in the first session
prior to entering into the merits of the case®®?. The parties are held to submit their claims

and defences at one time before the case is examined on its merits®®>.

Lawyer Nazim Oweida said in this regard®®*: I emphasise that there is a big gap
between the theoretical and practical perspectives in every issue that is raised about
the public order. The practical reality confirms the existence of a terrible problem in
the process of joining the pleas to the subject-matter. This matter makes the judge
escape from his responsibilities before delving into the merits of the case, it is easy for
the judge to decide to join the defence raised by the defendant to adjudicate it together

when adjudicating on the merits of the case. Based on the judge’s authority to decide

382 Plea of no local jurisdiction accordance with article 108 of the Civil Procedure Code from procedural
defences not related to public order, Therefore, must for the opponent who is invoked of this Plea
express it before speaking on the merits of the case, otherwise, his right to invoke this defence is
forfeited, and he must be raised before submitting any request or defence in the case. The judgement
C.C Egyptian Court in Case No, 153 for the judicial year 67, Issued on 15/5/2011 session. also,
judgement, Case No. 2855 for the judicial year 86, Issued on 28/12/2017 session.

383 Article 89

384 Interview conducted with attorney Nazim Oweida, Palestine-Gaza, September 10, 2020.
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to combine the defence and the subject matter of the case to adjudicate together.
Knowing that there are issues that do not need brainstorming that requires delaying the
decision on the procedural defence until the case is settled, especially the procedural
defence may end the litigation early if it is based on a valid cause. It has also been
pointed out that this issue is a major reason for delaying the adjudication of the cases

from the beginning, which prevents the completion of prompt justice.

The researcher, based on personal experience, strongly affirms what the respondent
said in this regard, as this is precisely what happened with the researcher when he was
a lawyer for the defendant in a labour rights case. After two years of litigation, the
court ruled that the plaintiff’s case was inadmissible because the defendant has no
capacity in the case, despite the fact that the researcher raised the fact that the
defendant has no legal capacity in the case, due to the absence of a working
relationship between the plaintiff and the defendant in the first session. The defendant
was only responsible for him at work and not actually the employer. Therefore, the
defendant was not obliged to pay the plaintiff's severance package. Nevertheless, the
judge decided to join this defence with the subject matter of the case and adjudicate
together, after submitting evidence and hearing witnesses ... etc. Although the judge
should have resolved this in the beginning by deciding to adjudicate the plea directly

which would lead to an early termination of the case.

The basic rule in procedural defences states that they must be invoked before the case
is examined on its merits unless these defences relate to public order. Article 91/1 “...All
other procedural “defences” pleas must, on pain of inadmissibility, be raised

simultaneously and before raising any claim or defence in the case or moving for its
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dismissal”. Every rule has an exception and the exception to this rule is that procedural
defences which relate to public order may be invoked at any time, at any stage of the
litigation procedures and before any court. In addition, litigants can invoke procedural
defences before the C.C even if these defences were not invoked before the Court of
First Instance or Magistrate’s Court. It is well known that the C.C examines a challenge
from a legal perspective, and it has no right to examine the subject of the challenge,
therefore new grounds may not be raised nor new evidence presented before the C.C.
Article 233/1 “The C.C shall look closely into the petition for cassation”. However,
article 232/1 stated, “New grounds and defences may not be raised nor new evidence
presented before the C.C unless such is related to public order*%>. Therefore, if there
is any cause, defence or evidence related to public order, it may be invoked at any

time, at any stage of the litigation procedures and before any court.

Examples of procedural defences that relate to public order are the defences of non-
subject-matter jurisdiction “jurisdiction ratione materiae”, non-case value jurisdiction
“jurisdictional amount”. This is in addition to invoking the nullity of the judicial
declaration because it does not include the name and signature of the person serving
or delivering the notice and invoking the non-acceptance of notice of appeal because
the appeal statement was not signed by a practising lawyer*®®. These procedural
defences can be invoked at any stage of the litigation procedures and before any court,
even before the C.C, as previously indicated. Additionally, the right to invoke these
defences is not lost if the merits of the case are discussed. Contrary to procedural

defences not related to public order where the right to invoke is lost if the merits of the

385 The issue of the local jurisdiction to hear the case does not relate to public order, which may not
be raised for the first time before the C.C. The judgment of C.C Egyptian Court in Case, No. 17955
for the judicial year 85, Issued on 13/04/2017 session.

386 Sayed Sawy, The Mediator in Explaining the Civil and Commercial Procedures Law, p 316-317.
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case are examined or discussed®®’. Finally, it should be noted that when a defendant
invokes procedural defence related to public order, it serves as an alert for the judge to

do his duty.

There is a very important procedural defence that must be addressed in detail. This is
the plea to refer or transfer the case to another court for reasons of connexity or for the
purpose of consolidation of the two lawsuits. Article 80/2 stated: “If more than one
action is filed before one or more courts and such actions are united as to cause and
subject-matter, the court may, on the basis of a request by one of the parties, combine
the actions in one adversary proceeding and, without prejudice to the rules of

jurisdiction, order the referral of such actions to the court seised of the initial action”.

This plea is intended to unify and combine the two lawsuits due to the existence of a
link between them by reason of unity of cause and subject matter. This plea shall be
by request of the litigants, although there is no direct interest for them in it. The
litigants shall not be affected if the two lawsuits are heard separately or they are
combined in one case. The purpose of the litigant is to win the lawsuit and ruling a

judgement in his favour, whether this be within one suit or more.

When looking at this issue from a public interest perspective, it is certainly in the
interest of the litigation system to unify related lawsuits to be heard by one judge. It
avoids the issuance of contradictory provisions or judgement s which may
subsequently be difficult to reconcile. When the issues are consolidated for review by

a single judge, he has a more comprehensive view of the case subject matter which can

387 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P91.
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ultimately avoid potential future contradictions in judgements®®3. In addition, the
combination of the two cases effectively saves judicial resources such as time and
effort which results in a more streamlined, effective, cost-efficient judicial system.
Neither the Palestinian nor the Egyptian legislator knew what was meant by the
connexity “correlation”, while the French legislator defined it in article 101 of the Civil
Procedure Law as “The existence of a close connection between two lawsuits that
makes it appropriate or suitable, for application of justice, to combine them together

to be heard by one court and judgement rendered”.

One of the clearest forms of correlation is the existence of a connection in the subject
matter or reason for the two lawsuits. For example, when one party files a lawsuit to
claim implementation of a contract, while the other party has filed another lawsuit
demanding the avoidance, or termination of the same contract. In this case, the court
often knows about the existence of the two cases, either through the facts of the case
or the litigants' statements. The basic principle here is that the litigants must plead to
combine the two lawsuits, “the suit seeking enforcement of the contract and the suit
seeking termination of the contract”, in one case to be heard by one court. This is

assuming that both courts have jurisdiction to hear the lawsuits from the outset.

The important point in this regard is that Palestinian law gives the court a discretionary
power to accept or reject a request to amalgamate or combine cases on the grounds of
perceived connexity. It is important to note that the power is discretionary. A court

may refuse to combine the two lawsuits even if a connection between the two cases

388 Najla Tawfiq Flaih, "Procedural Defences in The Civil Procedure Law "Comparative
Study"", Rafidain of Law Journal 7, no. 25 (2005): 91-138, doi:10.33899/alaw.2005.160452.
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has been established. The court here has absolute discretionary power according to the

text of article 91 of PCCPL.

What concerns the researcher at this point is that the Palestinian law considers cases
of referring the case to another court because of connexity with another case not related
to public order. Consequently, the judge cannot raise the issue of a connection between
the lawsuits on his own, and the litigants must invoke this matter before entering into
the subject matter of the lawsuit, otherwise, the right to raise this issue shall be forfeit.
In addition, the law gave the judge discretionary power to decide whether to combine
the two lawsuits or not. The Palestinian law also considers that the Plea of
litispendency [moving for the referral of the case to another court either because the
same dispute is pending before such other court or by reason of connexity], must be
raised simultaneously and before raising any claim or defence in the case otherwise,
the right to invoke this plea will be dismissed. However, if the Palestinian legislator
considers the issue of a connexity between two lawsuits related to public order, the
judge is obliged to raise it on his own without having a discretionary authority, and
without waiting for it to be raised by the parties. Furthermore, this issue may be raised

at any stage of the litigation procedures at any time.

In addition to the previous case, which dealt with the existence of two lawsuits united
in the same cause and subject matter, but the type of suit differs, there is another
situation, plea of referral of the suit to another court because the same dispute is
pending before another court. The filing of the same lawsuit before more than one

court at the same time is not permissible. Here, the two lawsuits are of the same type
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and same merits, parties, and causes’®®. The researcher believes that this issue is
serious and leads to dire consequences. The Palestinian law was not successful in this
point when deciding the issue of connexity between the two suits. It failed to address
the issue of public order and instead gave the judge discretionary power in whether to

join the two suits or not.

In the researcher’s opinion, the Palestinian legislator should have decided that the plea
of existence of connexity between the two lawsuits relates to public order. This would
achieve the public interest, which is to save time, effort and prevent contradictions in
judgement s if the two lawsuits have the same merits, cause, and parties but are heard
by two different courts and two different judges. As a matter of public order, the judge
would be obligated to combine the two lawsuits if it was evident to him that there was
a connection between them. He would also need to raise this matter on his own without

waiting for the parties to raise it.

Consequently, the defence of the existence of a connection between the two lawsuits
must be considered a plea related to public order with the parties entitled to invoke it
before any court at any time even after discussing the merits of the case. Therefore,
the researcher believes that the Palestinian law to must amend article 91 to state that
in the case of connexity the judge be given the right to raise the issue of joining the
two cases of his own accord without waiting for this matter to be raised by the parties.

Indeed, where a connection exists, the judge should be obligated to raise the issue.

389 Najla Tawfiq Flaih, “procedural defence In the Civil Procedure Law “Comparative Study”.
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Finally, it should be noted, procedural defences are not exclusive to Palestinian law
nor was it clearly defined by Palestinian legislator. The Palestinian Civil and
Commercial Procedures Law did not mention procedural defences related to public
order and left the matter to the discretionary power of the judge®*’. In this case, the
judge must examine every defence submitted by the litigants in the lawsuit and
determine whether it relates to public order or not. Discretionary power in this instance
leads to potential contradictions in judicial rulings with one judge believing that a
defence relates to public order while another judge considers the same defence as
unrelated to public order. A better approach for the Palestinian law would have been
to enumerate these defences, or at least to set specific criterion which could be relied

upon to determine whether a procedural defence relates to public order or not>*!.

Saleem Al-Saka said in this regard>**: The Palestinian law has tried, through the legal
articles in the Civil Procedure Law, to determine the procedural and substantive
defences. However, I believe that this regulation of procedural and substantive
defences did not include a clear definition or determination of which defences relate
to public order and which do not. He also says they may have left room here for the
judge’s jurisprudence in these defences, but this matter needs specific controls and
rules. Therefore, the Palestinian law should have put these controls and rules into the
body of the law so as not to leave the matter to contradictory jurisprudence by the
judges that might not be in line with the intention of the legislator. Judge Maher

Aljamla also agrees with what Lawyer Saleem Al-Saka said, He added***: When

3% Ahmed Al Jendoubi and Hussein Bin Silmia, Fundamentals of Pleadings Civil and Commercial,
Tunisia, p106.

391 Habeeb Alamary and Najat Jaber, "The Discretionary Power of The Subject Court to Defences", p17.
3Interview conducted with attorney Saleem Al-Saka, Palestine-Gaza, October 20, 2020.

393 Interview conducted with Maher Aljamla, judge of the Magistrate's Court, Palestine-Gaza,
November 22, 2020.

181



reviewing the legal regulation of legal defences in the Civil Procedure Law, I find that
the Palestinian law has not been successful in this organization. The law did not
allocate specific texts for each defence separately to determine its provisions, nature,

and impact.

The conclusion is that the Palestinian Civil and Commercial Procedures Law does not
clearly define the legal defences. In addition, defences related to public order may be
raised at times in the litigation procedures and before any court, which leads to the

possibility of contradiction of judgement s in the future.

3.7.2 Substantive Defences

The researcher discussed the procedural defences, but what is the situation with respect
to substantive defences in the lawsuit. Substantive defences, also referred to as
"Substantive Pleas", can be defined as defences intended to object to the merits of the
lawsuit. These defences are directed towards the origin of the claimed right in the
lawsuit. A substantive defence disputes or challenges the prosecution’s requests to
obtain a court decision leading to a rejection of the whole case or part of it***. Contrary
to procedural defences, which uses the existence of mistakes in judicial procedures as
a defence, substantive defences relate to the merits of the case. The intent of both is to

lead to the dismissal of the case>*”.

3% Buzuqun Lilia and Eiadi Yamin, "The Legal System for Judicial Defences in The Civil Article" M.A.,
University of Abderrahmane Mira Bejaia, Algeria, 2018, P45.

395 Substantive defences in criminal law: substantive defences are a type of defence based on the facts
of the case. The defendant in this case will need to prove that they did not conduct acts that are
required to complete the crime they are charged with. These acts collectively complete a crime and
they depend on the crime itself. A prosecutor will need to prove that this set of acts was committed by
the defendant to achieve a guilty verdict. On the other hand, the defendant will deny committing these
acts in their defence. Accessed 30 Mar. 2020. An example of this would be the defence of
entrapment. In this defence, the defendant claims that they would not have done the act but for the
actions of the government. In such a case, the defendant is admitting that they actually committed the
act, but is claiming that they are not liable because of misconduct on the part of the government.
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The defendant seeks to prove the lawsuit of his opponent is illegal, by denying the
plaintiff’s right or denying the amount of the plaintiff’s right in his lawsuit. Therefore,
these defences are uncounted, as the law did not specify it because they relate to the
merits of the case, so they differ from one case to another based on circumstances

6

specific to each case®*®. Examples of substantive defences, extinction of the right of

action by prescription, fulfil the right, and defence by discharge "Release of a deed"*"”.

as well as invoking nullity**®

or a fictitious of contract, non-performance of the
contract®”, debt expiration by fulfilment or prescription, in addition to invocation of
legal setoff or illegality or cause of the contract. Substantive defences include all

means used by the litigant to refute the case of his opponent, in order to obtain a ruling

rejecting the lawsuit*®,

The difference between substantive defence and procedural defence is that a
substantive defence argues that the defendant does not have a contractual relationship
between him and the plaintiff, meaning that the defendant denies the existence of the

defendant’s right and he has no right to his claim. In contrast, a procedural defence

"How are procedural defences different from substantive defences?" eNotes Editorial, 31 May 2011,
https://www.enotes.com/homework-help/how-does-procedural-defences-work-how-they-261288. For
more details, Mahda Fathi, " SD Before Criminal Courts" Ph. D, Université Mohamed Khider Biskra,
2014, p 40-41.

39 Maream.M. Ahmad, "Substantive Pleas in The Contractual Liability Claim Arising Out
Administrative Contract “Comparative Study”, Journal of College of Law for Legal and Political
Sciences 6, no. 21 (2017): 463-506, doi:10.32894/1898-006-021-012. Mahda Fathi, " substantive
defence Before Criminal Courts, p 50-51.

397 Khaled Mohammed Aladghm, "Objective Defences in Divorce Lawsuits by The Judge" M.A., The
Islamic University - Gaza, 2007, P72.

398 For example, A principle called “nullity of all contracts due to impossibility of performing the
commitment”, Mohammad Reza Maleki and Ali Mohammadzadeh, "The Effects of Non-Performance
of Contract as A Result of Frustration of Purpose", Journal of Politics and Law 10, no. 2 (2017): 200,
doi:10.5539/jpl. v10n2p200.

399 Mutual obligations of the parties are under the same mutually binding contract under principle of
pacta sunt servanda, for more details see, Maria Cazanel, "Conditions for Exercising the Exception of
Non-Performance", Athens Journal of Law 3, no. 4 (2017): 281-294, doi:10.30958/aj1.3-4-2.

400 Sami Al-Wafi, Defences in The Administrative, Case Judicial and Jurisprudential Study, 1st ed.
Germany, Berlin: Arab Democratic Centre, 2017, P95-60.
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simply says that the plaintiff is not legally entitled to claim the defendant despite
having a right**!. Unlike Palestinian and Egyptian legislators, who did not define
explicitly and clearly what is meant by substantive defence in the Civil Procedures
Law, the Algerian legislator did define substantive defence in the Civil and
Administrative Procedures Law. Article 48 of the Algerian Civil and Administrative
Procedures Code states “substantive defences are a means intended to refute the
opponent's claims. It can be invoked or submitted at any stage of the litigation process
and before any court”. In contrast, article 49 “states procedural defences are every
means aimed at declaring litigation procedures null, dismiss, or discontinued”**.
Judge Maher Al-Jumla says*®*: “One should not confuse the nature and content of the
procedural defence and substantive defence, because the substantive defence must be
proven or denied through the evidence presented in the case before the court while
procedural defences relate to the procedures that must be followed as stipulated by

2

law”.

There are several rules governing substantive defences. Firstly, substantive defences
may be invoked at any stage of the litigation procedures. Therefore, the litigant may
mount a substantive defence, even for the first time before the Court of Appeal, but he
may not invoke this defence before the C.C because this court examines the legal
aspect of the case and does not address the substantive side of the case. Unlike
procedural defences which must be invoked before discussing the merits of the case,

otherwise, the right to invoke these defences has been lost unless the procedural

401 "How are procedural defences different from substantive defences?" Emotes Editorial, 31 May

2011, https://www.enotes.com/homework-help/how-does-procedural-defences-work-how-they-
261288. Accessed 30 Mar. 2020.

402 Algerian civil and administrative procedures law, No. 08-09, February 25, 2008.

403 Interview conducted with Maher Aljamla, judge of the Magistrate's Court, Palestine-Gaza,
November 22, 2020.
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defences relate to public order in which case, substantive defences may be invoked at

any stage of the litigation procedure.

Secondly, judgement issued in the substantive defence is considered implicitly a final
ruling on the merits of the case. For example, if the creditor filed a suit to claim a
certain debt, but the defendant invoked expiration of the debt by prescription and the
court ruled that the defence was accepted, the claim may not be renewed before the
court.*™ Prof. Ahmad Barak said in this regard*®>: The judgement issued in the
substantive defence is considered a final ruling on the merits of the case. Accordingly,
if a suit is filed to claim the same debt, the defendant can invoke not accepting the
lawsuit before the court on the grounds that the case is inadmissible because it has
already been adjudicated, the judgement acquired the force of res judicata. The
defence of res judicata is related to public order and the judge must rule on this on his

own.

Thirdly, it is not permissible for a judge to raise a substantive defence of his own
accord unless one of the litigants invoked this defence during the course of the case.
This is because substantive defences are directly related to the special interests of the
litigants. In contrast, procedural defences regulate litigation procedures, how to file the
lawsuit before the court as well as the steps that opponents must follow while
submitting requests and defences in the lawsuit. Therefore, these defences relate to the

public interest and serve all members of society.

404 Ahmad Abi al-Wafa, Nazarivat Al-Dufii* FT Qaniin Al-Murdfa ‘at, p16.
405 Interview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.
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Finally, based on the foregoing, it can be said that the general rule regarding
substantive defences is that they do not relate to public order but are instead related to
the private interests of litigants. Therefore, the litigant who has the right to invoke the
substantive defences must invoke it before the court, or to drop his right to invoke it
explicitly or implicitly by condoning the invocation of these substantive defences. In
this case, the judge does not have any discretionary authority that authorises him to
raise this defence of his own accord or alert the litigants to it, because this leads to
making the judge like an adversary and a judge at the same time, and this contravenes

the principle of impartiality of the judge*®®.

Some jurisprudence such as Abdullah Al-Farra and Sayed Sawy believes that there are
substantive defences related to public order but a limited number, such as, illegality of
the cause of the lawsuit*”’. The cause of the lawsuit is the legal event, legal disposal,
or legal text that created the claimed right**®, such as, if a person requests a sum of
money from another person and the cause of this debt is gambling or the drug trade or
someone has pledged to commit a crime for an amount of money another person pays
to him**”. The commitment of the other person to pay the money is legitimate but the
cause of the commitment of the first person is illegal because the crime is illegal. If
the person who committed the crime filed a civil suit against the other person to claim

the amount of money agreed between them*!® then in this case, the judge must

406 Sami Al-Wafi, Defences in The Administrative, Case Judicial and Jurisprudential Study, p99-100.
407 Article (137/2) of the Palestinian Civil Law states "The cause of the contract is considered unlawful
if the motive for it is contrary to public order or morals".

408 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p319. For
more details, Asaad Mandil, "The Impact of The Illicit Motive on Contractual Obligations “A
Comparative Study Between Sharia and Law”, Journal of Kerbala University 4, no. 2 (2006): 275-
297, doi:18130410.

49 Mansour Abu Khabt, "Cause in The Contract", Lecture, University of Babylon,
http://www.uobabylon.edu.ig/uobcoleges/lecture.aspx?fid=7 &depid=2&lcid=33812, 2013.

410 Salah Ibrahim, "Cause and Consequence in Contracts, A Comparative Study" M.A., University of
Khartoum, 2002, p17-18.
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intervene on his own initiative and reject the case since the legislator considers these
actions unlawful because they violate public order and morals. Consequently, the

judicial claim is considered illegal*!!.

The conclusion is that the Palestinian Civil and Commercial Procedures Law in articles
89-95 did not address substantive defences. It only dealt with procedural defences and
the plea of inadmissibility. These articles dealt with general provisions for defences,
including procedural defences, but they did not regulate in detail which of these
defences relate to public order, with the exception of what was stated regarding lack
of jurisdiction in article 92 of this Law*!2. Judge Abd Qadir Jarada confirms this, he
said*!®: “There are some defences that the legislator has not addressed, such as the
plea of nullity of the attorney's power”. However, the researcher believes that, unlike
procedural defences, it is not possible to enumerate and specify the substantive
defences because they relate to the subject of the lawsuit and so differ from one case
to another according to the different circumstances. Hence the law did not regulate

these defences, leaving the matter to the discretion of the judge.

3.7.3 Plea of Inadmissibility the Lawsuit

“Plea of inadmissibility or “Plea of non-acceptance of the lawsuit” is any method

which tends to declare the action inadmissible, without examining the matter on trial,

for lack of the right to act, such as lack of legal capacity, lack of legal interest*'4,

411 Ehsan Shaker Abdullah, "Problematic of Idea of The Cause in The Field of Exchange Law", Journal
of Tikrit University for The Humanities 15, no. 10 (2008): 259-315, doi:18176798.

#2[nterview conducted with Assoc. Prof, Abdullah Al-Farra, Palestine-Gaza, September 5, 2020.
4Bnterview conducted with Abd Qadir Jarada, Assoc Prof, Judge of the Supreme Court, Palestine—
Gaza, January 3, 2021.

414 See article (3) of the Code of Palestinian Procedures Act "A case, claim, motion or challenge raised
by a party devoid of existing legal interest therein shall not be admitted. In the absence of interest
pursuant to the two preceding paragraphs, the court shall rule sua sponte not to admit the case".
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prescription, imperative term “plea force of res judicata”, and plea that the time limit
to submit the challenge or appeal has expired*'. Through the “plea of inadmissibility”
the existence of the cause to action is under discussion and not only a procedural
problem, however, the judge is required not to state on the merits. In fact, the

inadmissibility stated by the judge stops the examination on the merits*'®.

This kind of defence or plea is considered a mix between the substantive and the
procedural defences. Plea of inadmissibility is similar to a substantive defence because
if accepted by the court it would end the litigation procedures. Equally, a plea of
inadmissibility is similar to a procedural defence because it does not address the right
that is the subject matter of the case*'”. To further clarify this point, Judge Thab

Arafat*'® and Dr Ahmed Barak*'® said:

“Plea of inadmissibility of the case is considered a plea of a legal
nature different from both procedural defences and substantive
defences. It is an independent plea and has special provisions that
make it a mixed defence or a mixture of substantive and procedural
defences. In other words, the plea of inadmissibility of the case is not

a procedural defence because it is not related to the procedures and

415 Article (205) “1. The time-limit for filing an appeal before the court of appeals is thirty days, save
as otherwise prescribed by law. 2. The time-limit for appeals in summary matters is fifteen days”.

416 Andreea Catalina, CIUREA. "Defences in the civil lawsuit: a short comparison of regulations from
Romania and France.

417 Abdul - Jabbar Ali Hammood and Ruzman Md Noor, " The invalidity of the judicial notification: it
is effect for the judicial notifications in Iraq judicial system", Journal of Shariah Law Research 3.
Therefore, the “plea of inadmissibility” has a mixed nature: it is closed to the defence on the merits
because it tends to be a final obstacle of the action in justice, in comparison to the exception of procedure
which, as a rule, represents a temporary obstacle of the claim. On the other hand, it is closed to the civil
procedure exceptions because it focuses on the paralysing of the action without analysing on the merits
the litigious matters. Andreea Catalina, CIUREA. "Defences in the civil lawsuit: a short comparison of
regulations from Romania and France. For more details, see the legal characterization of the plea of
inadmissibility in appeal No. 155 0f 2006 North Cairo court of first instance session on 4/4/2006. Akram
Fadel Said and Daoud Salman, "The Case of Non-Acceptance in Iraqi Procedural Law", Journal of The
College of Law, 139-169.

418 Interview conducted with Judge Ehab Arafat, Palestine—Gaza, November 11, 2020.

419 Interview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.
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is not a substantive defence because it does not relate to the right
claimed in the “subject matter of the case”. The plea of
inadmissibility is considered as a tool used by the defendant to deny
the existence of the plaintiff's right to file his lawsuit due to absence
of one of the conditions required by law to accept it before discussing
the subject matter of the lawsuit. In other words, the defendant
requests that the court refrain from hearing the lawsuit submitted by
his opponent because he has no right to submit it for specific

reasons’’.

The researcher confirms what the respondents said in this regard. Through looking at
article 90 of PCCPL, it becomes clear that the legislator dealt with this defence
independently. “The defendant may move a plea of inadmissibility, a “non-acceptance

of the lawsuit” for any of the reasons entailing dismissal before its examination on the

merits. The decision of accepting or rejecting the motion to dismiss is appealable*?°.

Through looking at article 90, it is clear that the law allowed the defendant to invoke
the inadmissibility of the case for any reason, but there are cases of inadmissibility that
the judge must raise on their own without the need to wait for raised by the defendant

because these cases are related to public order, and this was confirmed by Dr Al-

Farra**':

“Plea of inadmissibility may be related to public order or not. In the

second status, the court cannot raise this a plea on its own

422

initiative®*. However, if the plea is related to public order, it can be

invoked in any stage of the case”.

420 This phrase was deleted according to Article 5 of Law No. 9 of 2006 amending the Palestinian Civil
and Commercial Procedures Law No. 2 of 2001.

“1 Interview conducted with Assoc. Prof, Abdullah Al-Farra, Palestine-Gaza, September 5, 2020.

422 plea of inadmissibility due to the existence of the arbitration clause is not related to the public order,
and the litigants must invoke it before discussing the merits of the case, otherwise the right to invoke it
is extinguished. The reason for this is that the litigant asks the court not to accept the lawsuit and hear
it because there is a condition that obliges the litigants to resort to arbitration, not to the court if any

189



There is an important question which must be raised regarding the plea of
inadmissibility: can the court, on its own, raise the plea of inadmissibility without
waiting for it to be raised or invoked by the parties? Salim al-Sakka*** former Minister
of Justice, answered this question. He said: It is not possible to specify a general rule
that would apply to all defences of inadmissibility. There are cases where the court has
to decide on its own that a lawsuit will not be accepted. While there are other cases,
the defence must be filed by the parties to make the court decide the suit will not be
accepted. Therefore, each defence must be studied separately to find out the nature of
the motives that called for its existence. The main question in this regard and each
case, is the defence was established in favour of the defendant, or, moreover, it was
founded for the interest of the whole community? In other words, if the plea of
inadmissibility is related to public order, the court must decide it on its own, however,

if it is not related to it, then the litigants must invoke it before the court.

Plea of inadmissibility is related to the public order if it relates to the public interest or

the principles of litigation and organises procedures before the courts, such as plea of

1424

inadmissibility a new claims on appeal™”, plea of not accepting the challenging of

425

judgement due to failure to observe the time-limits™, plea inadmissibility of the case

because it already been adjudicated “principle of res judicata”, as well as the plea of

t426

inadmissibility due to the party's lack of existing legal interest*™ or legal capacity

dispute occurs between the parties. look at Judgement of the C.C Convening in Ramallah in Case No.
228 /2011, Civil Action, Issued on Dec 19, 2012, Court: Cassation Litigation Type: Civil Case. Also,
Judgement of the appeal court Convening in Jerusalem in Case No. 282 /2011, Issued on Jul 11, 2011
and case No.108 / 2011, Issued on Apr 18, 2011.

423 Interview conducted with attorney Saleem Al-Saka, Palestine-Gaza, October 20, 2020.

424 Article (221) No new claims shall be admitted on appeal and the court shall rule sua sponte not to
admit them.

425 Article (195) Failure to observe the time-limits prescribed for challenging judgments and decisions
entails the dismissal of the challenge in form and the court shall rule sua sponte to dismiss it.

426 See, Article (3)
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where the court must, before reviewing the subject matter of the case, verify the

capacity of the litigants**’.

In these cases, the court must decide not to accept the lawsuit on its own, even if the
litigants do not invoke it. Additionally, these issues may be raised at any stage of the
lawsuit even for the first time before the Court of Appeal or Cassation. Otherwise, the
court will be wrong to enforce the law*?8. Article 92 “...plea of res judicata shall be
pronounced by the court sua sponte, and may be invoked at any stage of the
proceedings”. Examples of pleas of inadmissibility that are not related to public order
include: plea of inadmissibility of the creditor’s lawsuit against the guarantor before

claim the debt from main debtor*?’

. pleas of inadmissibility of the lawsuit due to the
existence of the arbitration clause in the contract between the parties, “The parties must
go to an arbitration committee in the case of any dispute arises between them before

going to court”*°,

Finally, it should be noted that the Palestinian Civil and Commercial Procedures Law
did not regulate the plea of inadmissibility, as was done by the Egyptian Civil
Procedure Law in articles 115 and 116. The Egyptian legislator gave discretionary
power to the court not to rule against non-acceptance if a plea of inadmissibility was
raised before it. Instead, the court may decide to correct the case of non-acceptance, if
this is possible. Article 115 “If the court finds that the plea of not accepting the lawsuit

because of a defect in the capacity of the defendant and this defect is based on legal

427 See, Article (79)

428 Faris Ali, "The Defences of Non-Acceptance of The Lawsuit", Alrafidain of Law 10, no. 37 (2008).
429 Interview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.
430 Interview conducted with Judge Ehab Arafat, Palestine-Gaza, November 11, 2020. See paragraph
(1) of Article (7) of the Palestinian Arbitration Law No. (3) of (2000).
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cause, the court will be adjourned to announce the defendant who has the correct
capacity in this lawsuit. In this case, the court may sentence a fine to the defendant”.
For example, a worker who works in a company and has filed a lawsuit to claim his
labour rights against the owner of the company, “the defendant”. The basic rule in this
case is, the defendant is the company itself not the person who owns the company.
Therefore, the name of the company must be written as a defendant. It is not
permissible to mention in the lawsuit the name of the owner company as a defendant.
Otherwise, the court will decide not to accept the case because the owner has no
capacity as defendant even though he is the owner of the company. Therefore, the
Palestinian Law should follow the Egyptian legislator in this issue and amend article
90 of the Palestinian Civil and Commercial Procedures Law by adding a second
paragraph to giving the court the discretion to accept the claim submitted by the
plaintiff if there is mistake in the defendant’s capacity after obligating the plaintiff to
correct this error related to the defendant’s capacity*!. This will lead to shortening
judicial procedures and achieving justice, by completing the missing element without

ruling a plea of inadmissibility.

In conclusion, plea of inadmissibility a lawsuit is divided into defences related to
public order and defences that are not. Each defence has its own provisions that differ
from the other, especially if the plea of inadmissibility is related to public order, then
it may be invoked by the parties at any time in the litigation procedures and before any
court, and the court must raise it on its own, unlike the plea, which is not related to

public order.

431 Abdullah Al-Farra, "Discretionary Judge Power in the PCPL, p303-301. The same text in Article
126 French Code of Procedure.

192



3.8 Interruption of Proceedings “Litigation Process Obstacles”

Interruption of Proceedings*? means physical or legal obstacles that hinder litigation
procedures, to the extent that they lead to the termination of litigation without a ruling
on the merits of the case. Such interruptions are referred to as a stay of judicial
proceeding, discontinuance of action, extinction of adversary proceeding, and

abandonment of adversary proceeding.

The desired outcome for any lawsuit is generally the issuance of a ruling based on the
merits of the case. A judicial ruling is typically the primary goal of litigants. However,
in certain cases, litigation procedures may end without a final ruling being issued in
the lawsuit**>. This is either due to the litigants not following the valid procedures
before the court or having an error in these procedures. Some litigation procedures
relate to public order because they aim to regulate the litigation process, reduce the
backlog of cases before the court and save the time and effort of judges. It is not
reasonable to allow the litigants to control the process of the litigation without
observing the rules, dates, and times stipulated in the Civil Procedure Law. These cases

are as follows:

3.8.1 Stay of Judicial Proceeding

A stay is a suspension of a case or a suspension of a particular proceeding within a
case. In other words, a stay of proceedings is the stoppage of an entire case or a specific
proceeding within a case. This type of stay is issued to postpone a case until a party

complies with a court order or procedure. A judge may grant a stay on the motion of a

432 For more details about this topic see the researcher's master's thesis. Mohammed Almashni,
"Exceptional Dismissal of Litigation a Comparative Analytical Study" M.A., Al Azhar University -
Gaza.2016 ,
43 Ibid, p 1.
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party to the case or issue a stay sua sponte, without the request of a party. A court may
issue a stay or "suspension" in a proceeding for a number of reasons. Courts will grant
a stay in a case when it is necessary to secure the rights of a party***. The following

are the reasons for halting judicial proceedings.

First Reason: Suspension of Proceedings Because of Recusal Judge Request

Article 150 of PCCPL states "Submission of the application for recusal to the president
of the competent court entails the suspension of proceedings in the original case until
he issues a final decision thereon". The researcher has previously talked about reasons
for recusal of the judges according to article 143 when he talked about a judge’s
authority to hear a case and its relation to public order. Based on the previous article,
it is inevitable that a case is suspended when a request is made for the recusal of the
judge. This type of suspension is referred to as a legal suspension of litigation because
the procedures are suspended due to the existence of a specific case or reason stipulated
by law explicitly and clearly. Accordingly, the suspension of procedures is carried out
by a force of law without need of a judgement to stop hearing the case. Once the
request for the recusal of a judge is submitted based on the steps indicated by the law,
procedures are immediately suspended without waiting for a ruling on the request for
recusal*®. Therefore, if the judge continues to hear the lawsuit and issues a ruling in
this lawsuit without observance to the existence of a request for his recusal by litigants,
the ruling issued in the case is considered null and void. This nullity relates to public

order**®. Consequently, if this judgement is appealed before the Court of Appeal, it

434 West's Encyclopedia of American Law, edition 2. S.v. "Stay." Retrieved April 8 2020 from
https://legal-dictionary.thefreedictionary.com/Stay.

435 Look at Articles (147,148).

436 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P101.
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must decide to cancel the appeal judgement on its own without waiting for litigants to
invoke it and return the case file to the court that issued it, to hear the lawsuit again by

a different judge.

Saleem Al-Saka agreed with the researcher’s opinion in this regard. He said*’:
Submission of the application for recusal entails the suspension of proceedings in the
original case. Suspension of proceedings, in this case, are related to public order. That
is, the court must stop hearing the lawsuit by force of law. This is logically sound
because it is not reasonable to submit a request to dismiss the judge from hearing a
case and he continues to hear it because he may issue a judgement in this case against
the party who requested his dismissal to spite him. Therefore, the decision to suspend

proceedings in the lawsuit in such a case related to public order.

It should be noted that the general rule is to stop the proceeding of the lawsuit if one
of the litigants submits a request for the recusal of a judge. However, there are
exceptions to this rule. The first exception, the case will not be suspended if one of the
litigants submits a request for the recusal of the judge after the close of pleading. The
second exception, if a request for recusal of the judge is submitted by a litigant who
has previously submitted a request for the recusal of the same judge in the same case.
This is stated in article 147*8. The wisdom behind this is to prevent the repetition of
recusal requests within the same lawsuit either from the opponent who requested the
recusal, or from others since such repetition would lead to longer litigation timeframes

since each recusal request would be accompanied by a suspension of proceedings**°.

437 Interview conducted with attorney Saleem Al-Saka, Palestine-Gaza, October 20, 2020.

438 “Motions for recusal shall not be accepted after the close of pleadings nor from those who previously
moved for the recusal of the same judge in the same action”.

439 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p154.
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The researcher notes that while the Egyptian legislator clearly stipulates in article 152
that
“.... recusal requests in these two cases do not lead to the suspension
of the case....”, the Palestinian law did not categorically stipulate
that the procedures in the previous two cases should not be
suspended. Instead, it is merely implied through the statement
"Motions for recusal shall not be accepted after the close of

pleadings nor from those who previously moved for the recusal of

the same judge in the same action”.

Second Reason: Stay of Proceedings if a Judgement in the Merits of the Case Depends

on the Determination of Another Matter that May Affect this Case.

The first paragraph of article 126 of PCCPL states :

“The court may decide, either sua sponte or at the request of the
parties, to stay the proceedings if it deems that a judgement on the

merits of the case depends on the determination of another matter”.

Suspension of procedures in the previous article is called a judicial suspension or
“Putting the case on hold”. This is where the court issues a decision to halt case
proceedings due to the raising an issue within the original lawsuit that is not within its
jurisdiction**®, The court has the discretionary power to decide to stop case

proceedings, of its own accord or at the request of the litigants if it considers that a

ruling on the merits of the original case depends on the adjudication of another matter.

40 Sayed Sawy, The Mediator in Explaining the Civil and Commercial Procedures Law, p722-723.
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A court decides to suspend a case based on the nature and seriousness of the other
preliminary issue. A suspension of proceedings is most likely in the event a judgement
in the merits of the main case depends on the judgement to be issued in the sub-case,
provided that the sub-case does not fall within the jurisdiction of the court that hears
the main case either due to the absence of jurisdiction or by reason of the type or value

of the case.

This situation occurs when the court is hearing a lawsuit and during court hearings,
one of the litigants raises an issue that is related to the subject matter of the original
lawsuit. In this case, the proper performance of justice requires that this issue be
adjudicated first before ruling on the original case. An example of this case is the co-
ownership of land among a number of partners and during the court hearings in the
lawsuit of dividing the joint funds between these partners, one of the partners claims
the nonexistence of ownership of another partner. Therefore, the decision regarding
the existence of the partner’s claim to ownership is considered a sub-issue that leads
to the suspension of the claim for dividing the joint funds until a final judgement is
issued in the ownership issue, or until a document or deed is produced verifying the
legal heirs. The relationship between the sub-case and the main lawsuit is a matter for
the court that hears the main case. This matter is up to the discretion of the court and

is not related to the concept of public order.

In situations involving related criminal and civil liability cases where the public
prosecution has filed a criminal case before the criminal court based on the same
reason the civil lawsuit was filed, the civil court is obliged to stop the proceeding of

the civil case, irrespective of whether it was filed before or during the criminal
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proceedings, until the final verdict is issued in the criminal case *!. This is according
to the provision of Article 203 of the Palestinian Criminal Procedure Law No. (3) of

2001.

“If the civil lawsuit is filed before the civil courts, the adjudication
must be suspended until a final ruling is delivered in the associated
criminal case, irrespective of whether the civil lawsuit was filed
before or during the criminal case. The only exception is if the

criminal case is suspended due to the insanity of the accused”.

An example of this case is a person who accuses another person of stealing a
motorcycle from his home and asks him to pay the value of the motorcycle. He cannot
claim the civil right, which is the value of the motorcycle, before the civil court, before
a ruling is issued in the criminal case regarding the theft. Based on this, a stay of
procedures in the civil lawsuit is an implementation of the principle that the civil judge
must abide by the criminal ruling. Therefore, stopping the procedures here is related
to public order, the breach of this order results in the nullity of the judgement issued
in the civil lawsuit**?. Commenting on this point, Attorney General Ahmed Barak

says*:

“The defendant “accused” may invoke the nullity of the procedures
and the judgement issued in the civil lawsuit before the Court of
Appeal if the judge does not suspend the hearing of the civil case

until a judgement is issued in the criminal case”. The invocation of

431 Nassef Souad, "Obstacles of Judicial Proceedings Under Law No. 08/09 Containing Civil and
Administrative Procedures Law" Ph.D., Universit¢ D'Alger I, Benyoucef Benkhedda, 2018, p138.
Bueakaz Maryam and Bo-Maali Fatiha, "Obstacles of Judicial Proceedings" M.A., Université 8 Mai
1945 Guelma, 2019, 29.

42 Nassef Souad, "Obstacles of Judicial Proceedings Under Law No. 08/09 Containing Civil and
Administrative Procedures Law, p138.

443 Interview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.
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the nullity of the procedures is considered a procedural defence
related to public order that may be raised at any stage of the

litigation and before any court, even before the C.C.

In addition to what the respondent said, the Court of Appeals must annul the judgement
appealed against on its own without the need to invoke the invalidity of the judgement
by the litigants because this is a matter related to public order and the court is obligated
to raise it, and the Court of Appeals must remand the case to the Court of First Instance
that issued the judgement to adjudicate it on the merits after the judgement issuance in

the criminal case.

Third Reason: Failure of Resumption the Procedures from the Suspension Agreed

Upon Between the Litigants.

The first paragraph of article 127 of PCCPL states:

“The court may defer the case on the basis of an agreement between

the parties for a period not exceeding six months from the date of the
court's decision to adjourn”. Also, the fourth paragraph states “The
failure of either party to apply for a resumption of proceedings
within two weeks from the date of the expiry of the six-month period
shall be deemed a waiver by the plaintiff of his claims and by the
appellant of his appeal .

The agreed suspension of the case or “Deferment of procedures” is a postponement in
hearing the case for a certain period, based on the agreement among litigants, to try to

resolve the dispute amicably or by other agreed means. Such as, referring the dispute
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to arbitration. Agreement to stop the case must not exceed six months***. The court
shall have discretion in agreeing to the agreement between the litigants to stop
litigation and ruling to suspend the lawsuit or in rejecting the opponent’s request, and
continuing the litigation. In this regard, the court estimates the litigant’s purpose in
requesting the suspension of the case through what the opponents present as reasons
to persuade the court to suspend the case**. For example, if the lawsuit is at a stage in
which the suspension of the litigation is illogical, such as if the lawsuit is ready to be
judged, or pleading was closed for pronouncement of the ruling then in these cases,

the court may decide not to suspend litigation**®.

Based on what was stated in article 127/4, if the suspension period has expired and no
litigant has applied for a resumption of proceedings in the case within two weeks from
the date of the end the six-month period shall be deemed a waiver by the plaintiff of
his claims and by the appellant of his appeal**’. This leads to the cancellation of all
litigation procedures, and the claimant or appellant shall be liable for the expenses of
the case. This provision is enforced by law if one of the parties requests a resumption
of proceedings after two weeks have passed so the court must on its own decides to

strike the case or appeal**$.

With reference to the foregoing, the researcher believes that deeming the plaintiff

waived of his claims and by the appellant of his appeal due to the failure to appeal the

444 Mabarah Salam Zagha, "Legal Regulation for Stay of Proceedings in Civil Lawsuits" M.A., An-
Najah National University, 2017, p21.

445 Mabarah Salam Zagha, Legal Regulation for Stay of Proceedings in Civil Lawsuits, p25.

46 Sayed Sawy, The Mediator in Explaining the Civil and Commercial Procedures Law, p728.

47 Saeed bin Mubarak Al-Dossary, " Stayof Proceeding in "The Saudi Shari'a Procedures System
Master Thesis, Naif Arab University for Security Sciences, 2012, p63

448 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p690-691.
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procedures within two weeks is one of the procedural defences related to public order.
The court raises it of its own accord as a sanction implemented by force of law**’. The
researcher also believes that the wisdom of deeming the plea to dismiss the case or
appeal is one of the procedural defences related to public order, and the court must
raise it on its own accord without waiting for one of the parties to invoke it. It is a
punishment imposed on the litigants for failure to follow up on their case**°. This leads
to a reduction in the burden on the court through the removal of unworthy claims thus
reducing any backlog in cases®!. It is unreasonable for the litigants to request that the
case be suspended for a period of 6 months, according to the law. Then, after a year or
two has passed, one of the litigants wants a resumption of proceedings in the case.
Therefore, the law gave a period of two weeks for the parties to resume the procedures
after the end of 6 months. Otherwise, it will be as if the case was never filed before the

court.

3.8.2 Discontinuance of Proceedings

Palestinian law has organized provisions for discontinuance of proceedings in a
lawsuit in articles 128-131 in Palestinian Civil and Commercial Procedures Law. The
question that arises at this point is, to what extent are rules of discontinuance of
proceedings in the lawsuit related to public order? To answer this question, this point

must be addressed through two matters as follows:

The first matter: discontinuance of action by operation of law.

49 Faris Ali Omar, "Procedural Deadlines Obstacles in The Civil Procedure Code", Alrafidain of Law 8,
no. 27 (2006): Pages: 69-116.

430 See reverse this view: Shams.A. ALkzaiela, "The Case Was Stopped by An Agreement in The
Jordanian Jurisdiction Law, A Comparative Study with Egyptian Law", Journal of College of Law for
Legal and Political Sciences 6, no. 212 (2017): 49-74.

451 Mabarah Salam Zagha, Legal Regulation for Stay of Proceedings in Civil Lawsuits, p23.
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First paragraph of article 128 states:

“The action shall be discontinued by operation of law if one of the
parties dies or comes under legal disability or if the person

representing him loses capacity, unless the lawsuit is ready to be

adjudicated on the merits "*°.

According to this article, discontinuance of proceedings or suspension of litigation for
any of the foregoing reasons shall be affected by the force of law. Litigation will be
suspended once one of these causes has occurred without the need for the other party
to know the reason for discontinuance of proceedings and without having to wait for

him to be informed.

If one of the parties dies, is assessed as legally disabled or if the person representing
him loses capacity, then this leads to a change in the legal status in the lawsuit through
the replacement of the parties to the litigation. This in turn affects the validity of the
procedures in the case, effectively nullifying all procedures. This is because of the
inability of this opponent to exercise his right to defend his claim and the absence of
adversarial principle so that it is inconceivable for the procedures to proceed in the
presence of one party. This means that the discontinuation of proceedings is related to
public order. As a result, if the court continues to hear the case despite the occurrence
of one of the reasons for discontinuation of the case, all procedures are considered null

and void*?. The Court of Appeal must of its own accord, without either litigant raising

452 Article 129 of the Palestinian Civil and Commercial Procedures Law “The lawsuit is deemed ready
for a judgment on its merits once the parties have delivered their closing statements and claims in the
pleadings session held before the death or legal disability of one of the parties or the loss of capacity of
his representative”.

433 Article 130 of the Palestinian Civil and Commercial Procedures Law “Discontinuance of the action
entails the suspension of all the time-limits applicable as towards the parties and the nullity of all the
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the issue, decide to cancel the judgement and return the case to the court that issued
the ruling to reconsider the case after correcting the legal status of the parties. It should
be noted, this matter can be invoked before any court and at any stage of the litigation

procedures.

Returning to the question, to what extent are rules of discontinuance of proceedings in
the lawsuit related to public order? The attorney Nazim Oweida answered**: Any
procedures or decisions during the period of the compulsory discontinued of legal
proceedings are considered absolutely null and void due to their relevance to the public
order, and the judge is supposed to know about this discontinuance, as well as any
procedures or decisions issued during discontinuance of the action. Consequently, the
judge may, on his own initiative, consider these procedures and decisions null because
they contradict the public order concept. This is to preserve rights and prevent nullity

in the future. Prof Ahmed Barak added**”:

“These procedures are related to public order because they affect
the legal positions of the litigants and are related to the litigation
and its validity during the process of the case”. Prof Abdullah,
however, does not share the same view, he said”®: “These

procedures are not related to public order and the stakeholder must

procedures taken during discontinuance”. Some jurists consider the nullity of all procedures taken
during the period of discontinuance of litigation is a type of nullity not related to public order, it follows
from this opinion that not may for the court to decided nullity of the procedures on its own. Therefore,
the opponent who has an interest in nullity the procedures must invoke before the court the nullity of
these procedures, because of taken during discontinuance of the litigation. While the researcher
disagrees with this viewpoint, this nullity is nullity related to public order a occurs by the force of law
as the legal text is clear, therefore the court must decide the nullity of the procedures without the need
to invoke by the opponent. This opinion was adopted by the French legislator. Look at Ahmad Abu al-
Wafa, Nazariyat Al-Dufi* FT Qaniin Al-Murafa ‘at, p774-775. Mahmoud Younis, Towards A General
Theory of Public Order Concept in The Code of Civil and Commercial Procedure, P117-118.
“4nterview conducted with attorney Nazim Oweida, Palestine—Gaza, September 10, 2020.
4SInterview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.
436 Interview conducted with Assoc. Prof, Abdullah Al-Farra, Palestine-Gaza, September 5, 2020.
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invoke this nullity before the court”. This is what the Palestinian C.C
decided in case no 436/2013. Failure to observe the provisions of
article 128 results in a relative nullity being established for those
who are statutorily invested with the right to procure nullity. In this
case, they are the heirs of the deceased opponent, who have the right

to invoke this nullity. So, the court also does not have the power to

rule nullity in this situation on its own accord®’.

The researcher does not agree with Al-Farra’s and the Palestinian C.C view, because
discontinuance of proceedings must be done by force of law, and this matter is a
fundamental procedure related to the concept of public order because of the risks that
it poses to the essential principles of litigation, the principle of defence and adversarial
principle. How is it reasonable to take action against an absent party for force majeure,
such as death or loss of legal capacity? This party had nothing to do with what
happened, therefore the court must of its own accord stop the procedures, notify the
heirs of the party who died or lost his capacity so that they appear before the court,

then complete the procedures.

Based on that, any action taken during the period of discontinuance shall be considered
null and void without the need for any party to invoke this. The court must decide that
of its own accord null the procedures, accordingly if the judgement is appealed, the
appeals court must annul the appealed judgement if it discovers through the case
records that there are procedures that have been taken during the discontinuance

period.

457 Judgment of the Cassation court Convening in Ramallah in Civil Case No. 436 / 2013, Civil Action.
Issued on: Mar 18, 2015.
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The second matter: oblige the court to accept the opponent's request, and postpone
hearing the case to notify the person who replaced the opponent of the reasons for

discontinuance of the proceeding.

The second paragraph of article 128 states “If one of the parties requests a grace period
to notify the substitute party, the court must, before ruling for a discontinuance of the
action, direct the movant to make such notification within the time-limit it designates.
If he fails to notify the substitute within the time-limit without an excuse, the court

shall rule the action discontinued as from the date the reason for discontinuance arose”.

According to the previous text, the court may not reject the request to postpone hearing
the case and decide to discontinue litigation. Instead, the court must give the opponent
who is requesting postponement of the hearing of the case a set deadline to notify the
heirs or the person representing the other opponent. If the opponent requesting the
postponement notifies the other opponent, whether they are the heirs or his
representative, then the lawsuit will be resumed from the date of notifying the
opponent representative or his heirs. The proceedings shall resume if one of the heirs of
the deceased party, the representative of the person under legal disability or the
representative of the person devoid of capacity attends the session and undertakes to

438 'While if he fails to notify the substitute within the time-limit without

pursue the case
an excuse, the court shall rule discontinuance of lawsuit as from the date the reason

for discontinuance arose.

438 Article (131)
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In addition, the ruling in the second paragraph of article 128 clearly states the court
has a legal obligation to agree to the opponent's request to postpone hearing the case
to notify who replaces the other opponent and explicitly states this is related to public
order. The court may not disregard this request or ignore it because the purpose of the

text is in the interest of all litigants.

Finally, if the case is ready for adjudication and one of the parties dies or loses his
capacity, the hearing of the case is not stopped and the procedures continue until a
judgement is issued. The action is deemed ready for a judgement on its merits once
the parties have delivered their closing statements and claims in the pleading’s session
held before the death or legal disability of one of the parties or the loss of capacity of
his representative®’. In this situation, since the parties submitted all their documents,
pleadings, evidence, and closing statements before the court, there is no damage or
effect to the parties nor is there a violation of the rules of justice or the principle of
defence. Hence, there is no need to waste time by stopping the procedures. All that is
required is that the heirs of the deceased party be notified of the ruling. They then have

the right, should they wish, to appeal the ruling.

In summary, the discontinuance of proceedings in the lawsuit by operation of law is
related to public order. A court must decide on discontinuance of an action if there are
valid grounds for discontinuance, therefore, it can be said that article 128 is related to
public order and violation of the provisions of this article lead to the absolute nullity

of the judgement and procedures.

459 Article (129)
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3.8.3 Termination of Adversarial Proceeding

Procedurally, a lawsuit may terminate for several reasons, such as judging by
considering the lawsuit as never filed, "like it never existed" or extinction of adversary
proceeding, “drop off adversarial" or prescription "lapse of time" or abandonment of
litigation, and, lastly, a lawsuit may end normally by issuance a final judgement in
it*". The public order concept plays an important role in each of these cases as follows:
First Reason: Strike off the Lawsuit

The first paragraph of article 85 of PCCPL stated “On the day scheduled to hear the
case, and without prejudice to the rules pertaining to the notification of judicial
instruments: 1. If neither the plaintiff nor the defendant appears, the court shall strike
off the case”. While article 82 of the Egyptian Civil Procedure law stated: “If neither
the plaintiff nor the defendant appears, the court will rule in the case if it is valid to

judge, otherwise, the court shall strike off the case”.

The Egyptian legislator was better than the Palestinian legislator in this matter since it
gave the court discretionary power, where appropriate, to rule on a case in the event
neither the plaintiff nor the defendant appears rather than simply dismissing the
lawsuit. In contrast, in Palestinian law, the judge has no choice but to strike off the
lawsuit. Therefore, the Palestinian legislator should amend the first paragraph of article
85 to grant the court discretion in this situation to either issue a ruling in the case if it

is prepared to adjudicate or alternatively strike off the case*®'.

460 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P119.
461 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p657-658.
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Article 88 of the Palestinian Law also stated “1. If the case is struck off and no
application for its renewal is submitted within the sixty days following the decision to
strike it off, the case shall be deemed a nonsuit. 2. If the case is renewed and the
plaintiff fails to appear at the first post-renewal session, the court shall decide to

adjourn the case or to consider it a nonsuit”.

According to article 88, it can be said the lawsuit is considered as never filed or existed.
In the case of a non-suit, a penalty is imposed by law on the plaintiff if the case remains
without rescheduling or "expediting" within sixty days of the date it was struck off. A
penalty is also imposed in the event the lawsuit is renewed within sixty days but the
plaintiff does not attend the first session post-renewal session. This penalty is imposed
by force of law from the end date of the last day “60 days” if the required action has
not been taken to expedite the proceeding of the case. However, the aforementioned
penalty is not related to public order, it was established for the interest of the defendant
alone. Therefore, the court may not rule that the case be considered as non-suit” on its

own and the plaintiff must invoke by this plea*®*

. This penalty of “considering the case
as if it was never filed, having "never existed or non-suit"” must be invoked by the
defendant by plea when the plaintiff submits a request to expedite the case after the
lapse of sixty days. The court will rule in the lawsuit and consider it as having never
been filed or having never existed, based on the defendant’s request. This will lead to

the cancellation of all the effects and procedures from the beginning of filing the

lawsuit.

462 Muhammad ‘Azmi Bakri, Aldfa Baa'thar Alda'oua Ka'n Lm Tkn, 1st ed. Cairo: Dar Mahmud lil-
Nashr wa-al-Tawzi‘, 2016, P100.
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The researcher disagrees with the position adopted by the Palestinian legislator in this
regard. The researcher is of the opinion that this penalty must be related to public order,
that the court must decide to strike off the case on its own accord and not wait for the
defendant to invoke dismissal in the event the plaintiff does not appear at the first post-
renewal session. This opinion is based on the fact that the penalty for considering the
lawsuit as never filed or having "never existed, non-suit" is intended to urge the
plaintiff to pursue his case and prevent a backlog of cases before the court, which leads
to prolonging the dispute and slowing litigation. It is unreasonable, for example, to
leave the lawsuit struck off for one year, then for the plaintiff to renew the case before
the court, for the defendant not to invoke considering the lawsuit as never filed because
the plaintiff renewed it after 60 days, and for the court to be left with no choice but to

continue the procedure*®,

This opinion was adopted by Palestinian law in the Civil Procedure Code, article 88
after it was amended based on article 4 of Law No. (16) of 2014 regarding amending
the Palestinian Civil and Commercial Procedures Law. The Palestinian legislator
added the paragraph “The court shall rule sua sponte that the case shall be deemed a
nonsuit” or in other words consider the lawsuit as never filed, “like it never existed”.
These amendments were not submitted to the Palestinian Legislative Council for
approval in its first session because the Palestinian Legislative Council has not
convened for many years due to the political division between Hamas and Fatah.
Nevertheless, the practical reality before the Palestinian courts remains contrary to this
article, as the court does not decide on its own to strike off the case after the lapse of

60 days. Rather, one of the parties must invoke that before the court.

463 For more details, see: Mahmoud Younis, Towards A General Theory of Public Order Concept in
The Code of Civil and Commercial Procedure, P126-127.
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Second Reason: Extinction of Adversary Proceeding

Article 132 of PCCPL provides:

“In the event proceedings are held up by an act or omission by the
plaintiff, any of the parties to the litigation with an interest may move
for a judgement extinguishing the adversary proceeding if six

months have elapsed since the last procedure taken therein”.

Extinction of Adversary Proceeding, also referred to as the "demise of the litigation",
is a penalty imposed by the legislator on the plaintiff or the appellant, whoever causes
failure to proceed in the lawsuit or appeal by an act or omission of the plaintiff or the

appellant if six months have elapsed since the last valid procedure taken in the lawsuit

464

Extinction of adversarial proceeding occurs when the following conditions are met:
1- Proceedings are held up by an act or omission of the plaintiff or appellant
2- Six months have elapsed since the last procedure taken in the lawsuit.
3- Neither the defendant nor the appellant have explicitly or implicitly waived

the right to invoke the lapse of the dispute.

Assuming the previous conditions have been met, the judge must rule in favour of
extinction of adversary litigation in the event the defendant or appellant invokes this
before the court in a situation where the plaintiff wants to continue litigation

proceedings after six months have elapsed.

464 Researcher's master's thesis. "Exceptional Dismissal of Litigation a Comparative Analytical Study",
P19-20. Jean-Claude Magendie, "Célérité Et Qualité De La Justice.” La Gestion Du Temps Dans Le
Procés Paris: Documentation francaise, 2004. Edouard Umberto Gott and Frédéric-Jérome
Pansier, Petit Lexique Juridique. Mots Et Expressions. 2Nd, Rev. Ed Bruxelles: Editions Larcier, 2016.
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However, it does not mean that the extinction of adversary proceedings occurs by the
force of law, or that it is related to public order. The extinction of adversary
proceedings is not related to public order, and the court may not rule on it on its own.
Indeed, for the court to decide on the expiration of the litigation, it must be explicitly
requested of the court by the interested party, typically the “defendant or respondent".
The demand "plea" for the expiration of the litigation is considered a procedural
defence not related to public order because the penalty of extinction of adversary
proceeding was established for the party who has an interest in this situation, who has
not been notified of the expediting of lawsuit proceedings during the 6 months since

the last procedure in the lawsuit occurred.

An example of the extinction of adversary proceeding is the death of the defendant or
the respondent*®. In this case, the plaintiff or the appellant must notify the heirs of his
deceased opponent about the existence of a lawsuit between him and the deceased
opponent. Then, the plaintiff or the appellant must continue the procedure case against
the heirs before six months have lapsed. Thus, if the plaintiff or the appellant neglects
and fails to notify the heirs after the lapse of six months, then the litigation will
expire**® However, it should be noted that the heirs of the defendant and respondent or
their representatives must invoke for the extinction of adversary proceeding before the

court if the plaintiff or the appellant seeks to proceed in his case and here the judge

465 Muhammad ‘Azmi Bakri, Aldfa Baa'tbar Alda'oua Ka'n Lm Tkn, p 42-43.

466 Article 133 “The time-limit for the extinction of the adversary proceeding begins to run in cases of
discontinuance from the day on which the party moving for a judgement extinguishing the proceeding
notifies the heirs of his deceased adversary, the representative of the person under legal disability or the
representative of the person devoid of capacity”.
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must decide extinction of adversary proceeding based on the defendant and respondent

or their representatives demand*®’.

Third Reason: Expiration of Adversary Proceeding

The first paragraph of article 137 of the Palestinian Civil Procedure Code provides “In
all cases, the adversary proceeding shall terminate upon the expiry of two years from
the date of the last valid procedure taken therein”. Termination or prescription of
adversarial proceedings is a sanction that leads to the termination of the adversarial
proceeding if two years have passed from the date of the last valid procedure taken in

the lawsuit.

There are some differences between the extinction of adversarial proceedings and the
termination of adversarial proceedings. The first difference is the duration. The
duration of extinction is 6 months from the last valid procedure taken in the lawsuit,
while the period for termination of adversarial proceedings is two years from the last
valid measure taken in the lawsuit. The second difference is that the cause of the
extinction of adversarial proceedings was failure on the part of the plaintiff to proceed
with the case for a period of six months, while termination of adversarial proceedings
can be for any reason and raised by either party or indeed, by the court registry who is

responsible for the management and supervision of adversarial proceedings.

The text of article 137 is clear “In all cases...”, while article 132 stipulated "In the
event, proceedings are held up by an act or omission of the plaintiff...”. Therefore, the

adversarial proceeding may be terminated due to a reason attributable to the defendant,

467 Researcher's master's thesis. "Exceptional Dismissal of Litigation a Comparative Analytical
Study", P52- 55.
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as if the lawsuit was suspended to adjudicate at a preliminary issue, and the defendant
was responsible for issuing a judgement in this issue, and he neglects to do it, and two
years have passed since the case was suspended. Thus, it can be said that the purpose
of termination of adversarial proceedings is not a penalty for the negligence on the part
of the plaintiff, as in the case of extinction of adversarial proceedings, rather, it is
legislative policy intended by the legislator to find a final solution to the backlog of

cases and their suspension in the courts for any reason*®®,

The researcher considers that the cases of termination of adversary proceedings upon
the expiration of two years should be limited to the cases in which the litigation process
stops by neglect or omission of the litigants only. Neither negligence on the part of the
court, e.g. negligence on the part of the court clerk, nor external circumstances, such
as force majeure, e.g. a state of war, nor a legal impediment that prevents the process
with litigation procedures, such as stay of judicial proceedings in the civil lawsuit until
issue the final decision on the criminal case, should prompt a termination of adversary

proceedings. In these cases, there is no fault or omission on the part of the parties*®.

Some, such as Abdullah Al-Farra and Ahmad Abu al-Wafa, hold the view that the
termination of adversary proceeding is not a matter of public order, therefore the
stakeholder (the defendant or the respondent) must invoke termination the litigation
before the court, either by written request or procedural defence, and the litigation must
be invoked before proceeding with the case, otherwise, it will be considered this is a
waiver by the defendant or the respondent of the right to invoke the termination of the

litigation. The researcher, however, believes that the penalty for terminating litigation

468 Sayed Sawy, The Mediator in Explaining the Civil and Commercial Procedures Law, p 749.
469 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p709.
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procedures relates to public order. Accordingly, the court may decide, either sua

sponte " on its own" or at the request of the parties terminate of adversarial
proceedings. Therefore, the researcher believes to give the judge a discretionary power
to rule the termination of litigation on his own accord if two years’ expiry from the
date of the last valid procedure taken in the lawsuit to get rid of a backlog of cases
before the courts, especially if the litigants did not show any interest in the progress of
the litigation during a certain timeframe. The public interest necessitates the filtering
or disposal of cases that were left by their parties for an extended period (two years)
and remained in a state of stagnation before the court, which led to the accumulation
of these cases before the court. At least one of the parties in the lawsuit should have

taken a valid procedure in this case before the completion of two years so that this

lawsuit does not terminate due to a lapse of time*”°.

Fourth Reason: Abandonment of Litigation

Abandonment of litigation: A procedure by which a party, “The plaintiff”, gives up
civil proceedings or an appeal. However, in some cases of litigation abandonment, the
defendant must agree to abandonment. Article 138 of PCCPL states “The plaintiff may,
in the absence of the defendant, move to retract his claims at any stage of the proceedings.
If the defendant is present, the plaintiff may not raise such a motion except with the consent
of the defendant. However, his motion shall be denied if he invokes a defence or plea the

object of which is to prevent the court from reviewing the case”.

470 Researcher's master's thesis. "Exceptional Dismissal of Litigation a Comparative Analytical
Study", P103.
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According to the previous article, the plaintiff has the right, in the absence of the
defendant, to request that his case be abandoned at any stage of the proceedings*’!. A
question arises in this regard, what is the wisdom of giving up litigation. The plaintiff may
feel that he rushed to file his case before preparing the means of proofs to ensure that he
will win the case. He may choose to abandon the litigation until he completes his evidence
then renews the case*’?. Likewise, the plaintiff may be found to have filed his lawsuit with
defective and faulty procedures or before a non-competent court, and that it is his
prediction to rule on it by lack of jurisdiction, thus, he abandons his case to renew it before
the competent court'’?. Also, the plaintiff may abandon his claim due to increased
litigation costs if the plaintiff wants to pursue the case*’*. In addition, the plaintiff may
abandon his claim if he and the defendant have an agreement to settle the dispute without
a court or the plaintiff wants to give the defendant a period of time to give him the right

he claims.

A judgement in favour of abandoning the litigation requires the following conditions
to be met:

1. The plaintiff must announce his willingness to abandon the litigation

2. The defendant, if in attendance, must agree

3. The merits of the case should not relate to public order.

471 Kevin M. Clermont and Theodore Eisenberg, "Litigation Realities", SSRN Electronic Journal,
Cornell Law Faculty Publications 88 (2002): 120-154, doi:10.2139/ssrn.299459. Article 3519 of the
USA Civil Code plainly provides that only the plaintiff shall be considered as having abandoned the
case.

472 Or his case lacks any legal merit because his expected judgement from proceeding to a trial is zero.
473 Deborah J. Juneau and Gayla M Moncla, "Abandonment: An Evolving Concept of Liberative
Prescription", Louisiana Law Review 63, no. 2 (2003): 342- 379,
https://digitalcommons.law.lsu.edu/lalrev/.

474 litigation in which the expected judgement is less than the plaintiff's costs of proceeding to trial.
Peter H. Huang, "Lawsuit Abandonment Options in Possibly Frivolous Litigation Games", SSRN
Electronic Journal 23, no. 1 (2004): 48-104, doi:10.2139/ssrn.474681.
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What concerns the researcher here is the last condition? The basic principle is that
whenever the plaintiff declares before the court his desire to abandon the case and the
defendant accepts this abandonment, the court must issue a ruling to abandon the
litigation, the court here has no discretionary power. Rather, it must accept the litigants'
request and decide to abandon litigation. An exception to this rule would be if the
subject of the lawsuit related to public order, the plaintiff has no right to abandon his
case even if the defendant accepts the abandonment*”. For example, if the suit relates
to a specific legal case and the public interest requires publicising a “Declaration,
warning” about this situation, so that others who deal with this person are aware of it,
such as a lawsuit for bankruptcy or insolvency, because the lawsuit in these cases
affects a public interest and the legislator aims to protect the rights of creditors and
work to equal them when the distribution of bankrupt debtor funds. This leads to the
confidence of creditors and creates a valuable tool for commercial entrusting and

prevails reassurance needed for the resuscitation and growth of trade in the country*’®.

There is another case, which is the presence of more than one plaintiff in the lawsuit,
and one of these plaintiffs wanted to abandon adversary proceedings, meaning he did
not want to continue litigation for any reason, while the other plaintiffs wanted to
continue the litigation procedures. The litigation expires for the first type of plaintiff
while it remains for the second type. That is if the subject matter of the case accepts
the division, but if the subject matter of the case is indivisible, it must be done with the

consent of all the plaintiffs to abandon*”’. Finally, the Palestinian law did not mention

475 Egyptian C.C, challenge No 32 for the year 45 judicial, Personal Status Department, 24/11/1976
session. Technical office (27th year - Rule 304- Page 1649).

476 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P147.

477 Linda S. Mullenix, "Complex Litigation: Claim Abandonment", The National Law Journal of Texas
Law, Public Law Research Paper No. 467 26 (2004), SSRN: https://ssrn.com/abstract=2278315.
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the case in which the merits of the lawsuit relate to public order, so the researcher
hopes the Palestinian law exclude cases related to public order, that the plaintiff may

not abandon it.

In conclusion, the researcher believes that litigation obstacles should be considered
related to public order, therefore the court should intervene in the event of one of the
obstacles to litigation on its own without waiting for one of the parties to invoke the
existence of a reason to stop hearing the case for any reason whatsoever in order to

expedite the adjudication of lawsuits and not waste the time and effort of the court.

3.9 Concluding Remarks

This chapter of the study focussed on explaining the concept of public order and
analysing it is role in various articles of the Palestinian Civil and Commercial
Procedures Law. Additionally, this chapter analysed the articles of the law Palestinian
Civil and Commercial Procedures Law that regulate how to file a lawsuit, and
procedures that must be followed, and the conditions required a lawsuit to be accepted.
This chapter explained the rules of Palestinian Law considered related to the concept
of public order, such as the rules of judicial jurisdiction, “subject-matter jurisdiction
and value jurisdiction”, the rules of eligibility, and legal representation, as the
legislator considered them peremptory rules binding on the parties and the court. The
researcher concluded that the absence of these conditions leads to the nullity of the

procedures and the failure to accept the case before the court.

Furthermore, this chapter discussed the rules of notification, judicial documents, the

“process of announcing”, methods of notifying, and the implications of not following
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these methods as well as the relationship of these rules to the concept of public order.
The conclusion being that the absence of the name of the notifier “a process-server -
notification bailiff” or his signature on the notification notice leads to the nullity of the
judicial procedures because the law considered the existence of the name and signature

a condition related to public order.

Moreover, this chapter dealt with cases of interference by the public prosecution in
civil lawsuits. It was clear the Palestinian legislator, unlike the Egyptian legislator, did
not stipulate which civil lawsuits public prosecution must interfere in. This, despite
the fact most of the articles of the Palestinian Civil and Commercial Procedures Law

are taken from the Egyptian Civil Procedure Code.

This chapter also reviewed the various situations which result in a judge being
removed from a case, discussed whether, in Palestinian law, they were considered

related to public order or not and the implications.

In addition, this chapter discussed procedural and substantive defences as well as the
plea of inadmissibility and concluded there are procedural defences related to the
public order that may be invoked or raised at any time during the litigation procedures
and before any court. In defences that are not related to public order the parties lose
the right to invoke it if the merits of the case are discussed. It should be noted,
procedural defences did not come as exclusively and were not clearly defined by
Palestinian Law. The Palestinian Civil and Commercial Procedures Law mentioned
some procedural defences related to public order and left the matter to the discretionary

power of the judge.
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The last part of this chapter discusses the causes of litigation obstacles that lead to
termination of litigation without a ruling on the merits of the case, including Stay of
Judicial Proceeding, "Suspension", Extinction of Adversary Proceeding, or
Abandonment of litigation. In each case, the relationship to the concept of public order
is discussed. Palestinian Law has not determined whether these obstacles are related
to public order or not. The legal articles related to this topic were analysed to show the
extent to which each case of suspension of litigation relates to the concept of public

order and the position of Palestinian law in each case.

The upcoming chapter, “Chapter Four”, discusses the judicial role in applying the
concept of public order in the Palestinian Civil and Commercial Procedures Law.
Discussion focuses on the judicial role during judgement preparation, issuance and
appeal with a view to understanding the procedures, rules, principles that must be
observed by the judges and the extent to which they relate to the concept of public

order.
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CHAPTER FOUR

JUDICIAL ROLE IN THE APPLICATION OF PUBLIC ORDER
CONCEPT IN PALESTINIAN CIVIL AND COMMERCIAL
PROCEDURE LAW NO. 2 OF 2001

4.1 Introduction

The third chapter dealt with the role of the Palestinian Civil and Commercial
Procedures Law in applying the public order concept. Most of the rules and procedures
dealt with in the third chapter depended largely on legal articles and the associated

procedures the parties must follow for the duration of the litigation.

This chapter opens with a brief overview of the structure of the court system in
Palestine then proceeds to review the judicial role in the application of the concept of
public order Palestinian Civil and Commercial Procedures Law. Specifically, the
objective of this chapter is to analyse and clarify the role of the judiciary in
implementing the public order concept in the following areas

1. Differentiating between nullity and non-existence of the judgement

2. The adversarial principle among litigants

3. Deliberation and judgement pronouncement

4. Public hearings principle in civil proceedings

5. Judicial statement
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6. Judicial Challenge Stage

A. Principle of Res Judicata “Claim Preclusion”

B. The Relationship Between the Principle of Two Levels of Litigation and
Public Order Concept

C. The Time Limits of Challenges and Its Relationship to Public Order Concept

D. Challenges before the C.C
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Figure 4. 1 Distribution of Regular Courts in Palestine

Note: Regular Judiciary included Civil and Criminal Judiciary. There is a
constitutional basis for judicial dualism “Litigation in Palestine based on two levels”.

4.2 The Role of the Judge in Differentiating between Nullity and Non-Existence
of the Judgement

A judicial ruling is a decision issued in a lawsuit by a court of competent jurisdiction

that has the authority to hear this case*’®. From this perspective, the role of the judge

478 William Baude, "The Judgment Power", The Georgetown Law Journal 96 (2007): 1808-1862.
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is to clearly identify the governing law and to apply it dispassionately and
disinterestedly to the facts in order to reach decision*”’. Judgement must be issued by
a judge who has a free and valid will, otherwise, this judgement is null or extinct, and

that depends on the circumstances**°

. Accordingly, if a judgement is issued by a judge
who does not have free will, the judgement is considered non-existent, not null, due to
the absence of the will which created this judgement. Likewise, if the judgement
suffers from a fundamental defect, it will lose its legitimacy as a verdict. For instance,
if the judgement was issued by a judge who did not take the legal oath or the judge lost
his position, legal status as a judge, or the judgement was issued without the signature
of the judge who issued it then there is no complete and valid will to issue a judgement
in the lawsuit. If the defect in the ruling affects its validity without this ruling losing
its characterization as a judicial ruling, it is considered a null judgement as opposed to

a non-existent judgement**!. The concept of a non-existent judgement is more severe

than the nullity concept.

The distinction between non-existence and nullity of judgement was often significant.
Nullity, even if it is related to public order, would not result in a judgement being
considered as non-existent. The judicial ruling exists as long as it was issued by a court,
even if this court was not competent, or there was a fundamental error in the procedures
that led to the nullity of this judgement. The ruling is considered null but it cannot be

said the judgement no longer exists. Therefore, it is not possible to differentiate

479 Gerard Quinn, "The Judging Process and the Personality of the Judge: The Contribution of Jerome
Frank."", Judicial Studies Institute Journal 2, no. 2 (2002): 141-62.

480 Hualing Fu, "Building Judicial Integrity in China", Hastingsint'l & Comp.L. Rev. 39, no. 1 (2016):
167-182,

https://repository.uchastings.edu/hastings_international comparative law_review/vol39/iss1/9.

481 Mahmoud Younis, Towards A General Theory of Public Order Concept in the Code of Civil and
Commercial Procedure, p159.
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between the concept of an inexistent judgement and the concept of nullity through the
idea of public order. Rather, each case must be studied separately to find out the cause
of the defect that affected the judgement, in order to determine whether the ruling is

null or non-existent.

For example, the verdict issued by a court not competent due to value jurisdiction
"non-case value jurisdiction" is considered absolutely nullity. The nullity in this
instance relates to public order. However, it cannot be said this ruling is non-existent
because it was issued by a court and judges, even if the court is not competent. In
contrast, a verdict issued by a person who has not yet acquired the status of judge, or
who has not taken the legal oath is considered totally non-existent because the judge’s
ability to adjudicate is considered compromised. This was confirmed by the Egyptian
C.C in many of its rulings. Such as, the judgement in Egyptian C.C, Case No.11642
for the year 85 judicial, Civil Case, issued on 21/03/2021, which ruled, "The statement
of claim is the basis upon which all litigation procedures are based. The failure to
notify the defendant of the statement of the claim results in the litigation not being held
unless the opponent attends the session, therefore, this lawsuit does not have a valid
procedure or judgement, and the judgement issued in this suit is considered null. The
judgement does not acquire the force of res judicata, and it is sufficient to deny it and
to invoke the non-existence of this ruling. Furthermore, an original lawsuit may also
be filed by the defendant to demand the nullity of this judgement". Also, the judgement
in Egyptian C.C, Case No.3814 for the year 62 judicial, Civil Case, issued on
28/10/2020, " The procedural action issued by a court that has no jurisdiction is
considered non-existent and does not have any effects or results, therefore it is not

immune to the expiry of time-limits for appeal". In addition, the C.C ruled " If it is
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proven that the litigant hid the litigation from his opponent in order to prevent him
from appearing in the lawsuit and expressing his defence in it, this is considered fraud
and results in all procedures in the lawsuit being invalidated and the litigation itself
being deemed non-existent due to failure to observe the adversarial principle among
litigants, which is considered the main principle for exercising the right of defence,
which is a constitutional right. Violation of this principle leads to considering the
judgement non-existent, not just nullity". Judgement Egyptian C.C, Case No.10379

for the year 89 judicial, Civil Case, issued on 27/01/2020.

In the end, an important conclusion can be reached, which is that if the ruling is devoid
of its essential pillars or has been tainted with a serious defect, then this defect leads
to the ruling losing its character as a ruling and is considered non-existent, not just null
since its issuance. Accordingly, the judge does not exhaust his authority, and the
judgement does not acquire the force of res judicata, and this judgement cannot be
corrected because the non-existent cannot be corrected. While if the judgement is not
devoid from its fundamental elements and was issued by a court has no jurisdiction,
even if it was null for any of the nonessential causes, it is considered existent like any
of the pleading papers. Therefore, it cannot be said that the judgement does not exist,
but the judgement is considered null in this case. See, judgement Egyptian C.C, Case

No.2212 for the year 83 judicial, Civil Case, Issued on 27/01/2020.

In conclusion, criteria must be identified to differentiate between cases of nullity of
judgement and cases of non-existence through judicial precedents. Each case must be
studied separately to find out the cause of the defect that affected the judgement, in

order to determine whether the ruling is null or non-existent.
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4.3 Adversarial Principle Among Litigants

The adversarial principle consists of the fact that all “procedural actions ... as far as the
nature of the case permits, are performed in the presence of both parties, both of whom
have the right to represent their interests and express their position”. In other words,
each party should have an opportunity to contradict the opponent’s allegations and
evidence*®?. The defendant and plaintiff have a fair chance to examine, discuss and
object to the defences and documents presented in the lawsuit*®3. Litigation
proceedings begin with what is referred to as an "Open argument", a period during
which the litigants are allowed to start presenting their evidence and defences. During
this time the judge must enable the parties to see and examine the documents submitted
before the court in the lawsuit. Thus, each party in the suit will be in a position to
prepare his defence and proofs based on these documents, irrespective of whether they
were submitted by the plaintiff or the defendant*®*. If the judge does not permit the
litigants to view the documents it is considered a violation of one of the basic rights
guaranteed by the law to the litigants in the suit**>. This is known as the principle of
adversarial between opponents. The questions that arise here is to what extent is the
judge committed to applying this principle and how does it relate to the concept of

public order?

482 Marin Mr¢ela, "Adversarial Principle, The Equality of Arms and Confrontational Right - European
Court of Human Rights in Recent Jurisprudence", EU and Comparative Law Issues and Challenges
Series (ECLIC) 1 (2017): 15-31.

483 Rai Muhammad Khan, "Rule of adversarial: Its Genesis and Development", SSRN Electronic
Journal, 2014, doi:10.2139/ssrn.2415595.

484 Alexandre Aroeira Salles, "The Adversarial System (The Principle of The Right to A Fair Hearing)
Needed for Proceedings Before Administrative and Accounting Courts in Brazil", Revista De Direito
Administrativo 277, no. 3 (2018): 169, doi:10.12660/rda. v277.2018.77681.

485 Yuda Majdt, Al-Nizam Al-Oada’t Wa-Qawa ‘id Al-Murdfa ‘at Al-Madaniyah Wa-Al-Tijarivah, p23.
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Egyptian Law clearly specifies that it is not permissible for the court during the session
hear one of the opponents or his representative if the other opponent is not present and
he was not notified of the date of the court session*. It also states that it is not
permissible to accept documents from one of the opponents without informing the
other opponent of it. Failure to adhere to either principle will render the procedures
null, as clearly stipulated in article 168 of Egyptian Civil Procedure law: " The court
may not, during deliberation, hear one of the litigants or his representative except in
the presence of his litigant, or accept documents or memoranda from one of the
litigants without informing the other litigant of them, otherwise the action will be
void." Palestinian law fails to articulate this point. The researcher believes that the
adversarial principle is an important principle, a cornerstone in the basics of litigation
that is related to the concept of public order. Therefore, the court must raise this matter
on its own. For example, if the Court of Appeal found that the Magistrate’s Court did
not apply this principle and did not give the parties enough space to present their
defences, evidence and documents, or did not allow one party to see the documents
submitted by the other party, or did not allow him to respond to any defence raised by
his opponent during the trials, then the Court of Appeal or the C.C must nullify the
judgement and return the case to the first court for retrial by another judge. This was
confirmed by the Egyptian C.C when it stated in one of its rulings that “The purpose
of informing the party required to be notified of the content of the document to be
notified is to enable this party to prepare its defence regarding this document, in order

to achieve adversarial principle between the litigants” %7,

486 Asma Ahmad Al Owais, "Equality Among Litigants in The Judicial Council", College of Islamic
and Arabic Studies - Dubai, 2006.
487 Judgement Egyptian C.C, Case No.11939 for the year 89 judicial, Civil Case, Issued on 16/06/2020.
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This adversarial principle was referenced in Islamic religion more than 1400 years ago
when the prophet Muhammad, peace be upon him, provided guidance on this point to
Ali ibn Abi Talib, may Allah be pleased with him. When Prophet Muhammad sent
him to Yemen as a judge, he asked: “Messenger of Allah, are you sending me when I
am young and have no knowledge of the duties of a judge?” Prophet Muhammad,
peace be upon him, replied: “Allah will guide your heart and keep your tongue true.
When two litigants sit in front of you, do not decide till you hear what the other has to
say as you heard what the first had to say; for it is best that you should have a clear

idea of the best decision”*®,

The law guarantees all parties an equal opportunity to defend their view in a lawsuit.
Giving all parties equal opportunity to defend and respond to an opponent's
accusations helps ensure a fair and equitable judicial process. In addition to the right
of the litigant to be informed of the papers, documents, demands, and defences
submitted by his litigant before the court, the party has the right to be aware of all the
proceedings that take place before the court, whether by the other party or the court.

The basic rule in litigation procedures is that it is not permissible to pronounce the
ruling prior to hearing the arguments of the litigants. The Palestinian C.C confirmed
this by saying, “Pleadings are part of public order procedures, and failure to hear
pleadings from all parties or their representatives leads to the nullity of the judgement.

This a matter the court must decide on its own*®?.”

488 Book: The rules of the Judge (Kitab Al-Aqdiyah) - 42=8Y) S, Global Id: 23583 (0), Grade: Hasan
(Al-Albani) g“-.d‘\ﬂ) o) | +Reference: Sunan Abi Dawud 3582, In-book reference: Book 25, Hadith 12,
English translation: Book 24, Hadith 3575.

489 Judgement of the Cassation court Convening in Ramallah in Case No. 560/ 2011, Civil Action, Issued
on: July 08, 2017.
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In addition, the ruling may not be pronounced until after the closing of the pleading
session and may pronounce judgement promptly on the close of the trial or at a
subsequent session, provided the other party is able to respond to these requests for
ensuring respect for the right of defence*”’. The Palestinian C.C confirmed this in its
ruling No. 276/2012. “The legislator has set rules related to deliberation, issuing and
pronouncement of judgement s, which are intended to guarantee the right of the
litigants and the integrity of judgement s in terms of their connection with the
procedures. Therefore, the speed of adjudication in cases must not be at the expense

of the justice and integrity of those procedures and judgements™*!.

Finally, it must be said that the adversarial principle is one of the basic principles of
litigation. This principle relates to the concept of public order. This means that any
violation of this principle leads to the absolute nullity of all procedures and the
judgement. As a result, the court cannot rely on the statements and documents of one
of the litigants without hearing the other litigant and enabling him to present his
defence and evidence. It is the duty of the court to regulate how the opponent uses his
right of defence in accordance with the law and to give the opponent freedom to
express his view as he sees fit unless the law provides for a specific method. In
addition, the court may not accept any document or evidence presented before it in the
lawsuit by any party without informing or notifying the other opponent of this
document**?. The law does not allow the judge to take a decision in the case based on

a document or evidence submitted by one party where the other party did not have the

490 Hassan Saber Baba, "The Principle of Equality Between Adversaries in The Judicial Council
"Comparative Study"", Majalah Al Faqih Wal Qanun, no. 37 (2015): 6-19, doi:10.12816/0017069.

1 Judgement of the Cassation court Convening in Ramallah in Case No. 276/2012, Civil Action,
Issued on: 24/04/2014.

492 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p59.
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opportunity to review and take the time to discuss this document, present its
observations and respond to this document. This was confirmed by the Egyptian C.C
in many of its rulings. “According to the text of article 168 of the Civil Procedure Law,
it is not permissible to hear one of the litigants or his representative if the other
opponent is not present, also it is not permissible to accept any documents or evidence
without informing the other opponent of it, otherwise, the procedures are null. The aim
in this article is to achieve the principle of adversarial between the opponents.
Achieving the principle of adversarial between opponents does not prevent the
acceptance of any documents or evidence even in the close of the trial session as long
as the principle has been achieved or has been easy to achieve by giving opportunity
to involved parties to review, discuss, and respond to the document”***. It also ruled
that “In accordance with the provisions of article 168 of the Civil Procedure Code, the
court may not accept documents or memoranda from one of the litigants during the
final court hearing but if the court allowed to the litigant to submit any documents,
then the other litigants must be informed about it". The purpose of this is not giving an
opportunity to one of the opponents to present a defence, and the other opponent
cannot respond to this defence. This is to achieve the principle of adversarial between
opponents. Therefore, if the judgement is based on the documents presented by the
adversary after the final court hearing and setting the date for adjudication in the
lawsuit, and the court or the adversary who presented the documents did not inform
the other opponent about these documents, then the ruling here is considered null and
void because of the violation of the right to defence and one of the principles of

pleadings that affirmed a guarantee for the fairness of litigation”***. In conclusion, to

493 Egyptian C.C, challenge No 6356 for the year 72 judicial, Civil section, 28/21/2019 session. Also
challenge No 12292 for the year 79 judicial, Civil section, 11/04/2017 session.

494 Egyptian C.C, challenge No 12180 for the year 75 judicial, Commercial section, 21/12/201 hearing.
“The right of defence requires firstly respecting the principle of confrontation, which entails enabling
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reiterate, the adversarial principle is one of the essential principles of litigation related
to the concept of public order. This principle must always be very closely monitored.
Non-observance of this principle might have far-reaching consequences that lead to

the absolute nullity of all procedures and judgement.

4.4 Deliberation and Judgement Pronouncement

In general, deliberation refers to the examination of the suit by judges in camera to get
an opportunity to review all documents relating to the lawsuit, consider the evidence
and consult in order to agree on the judgement that will be issued. Deliberation can
also refer to the consultation between judges participating in the case concerning the
sentence of the court and grounds of the judgement that will be rendered post-closing
arguments. The Palestinian C.C specifically defined deliberation as the opportunity
afforded to each of the judges who heard the pleading to express his opinion regarding
all aspects of defence presented in the case, including the demands, the pleas, the
arguments, the evidence, and to participate in consultations regarding the judgement,
in order to achieve the truth and in accordance with the applicable legal rules**>. Article
167 of the PCCPL stipulates that the deliberation in respect of a judgement shall be
conducted in- camera between the judges who heard the closing pleadings,
otherwise the judgement shall be null and void. Indeed, many legal systems follow

the principle of secrecy of deliberations “meaning that these are held off camera and

litigants to know what is presented against them and give them a chance to defend this matter. This
right is not limited to preventing the parties from presenting any defence in the absence of the other
opponents. actually, it is based on the fact, that the ruling should not be founded on facts or documents
that did not give all opponents the opportunity to discuss and review it. Thus, no litigant may be
surprised by any issue that has not been given him the opportunity to defend and respond to it”. Egyptian
C.C, challenge No 6976 for the year 72 judicial, Civil section, 03/20/2005 hearing.

495 Judgment of the Cassation court Convening in Ramallah in Case No. 1170/2016, Civil Action,
Issued on: 25/10/2016.
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that the discussions that take place among the judges remain secret™*®. Secrecy
encourages frank discussion among judges, promotes stability of verdicts and,
critically, respects the privacy of jurors. The secrecy of judge’s deliberations fosters

free, open, and candid debate in reaching a decision*"’.

The deliberation must take place between the judges who heard the pleadings and
participated in the issuance of the verdict only, otherwise, the verdict is considered
null. Article 167 “The deliberation in respect of a judgement shall be conducted in
camera between the judges who heard the closing pleadings, otherwise the judgement
shall be null and void”. The Palestinian C.C confirmed this in ruling No. 358/2013.
The deliberation in respect of a judgement shall be conducted in camera between the
judges who heard the closing pleadings, otherwise, the judgement shall be null and
void. Especially since the deliberation is not just an agreement on the verdict and its
causes, it is for discussing elements of the lawsuit, their facts and actions. Since the
validity of the procedures is made from the reality of the minutes of the session and
this matter is related to public order. So, the judgement is voiding by force of law due
to violation of article 167, therefore the Court decides to annulment the judgement and
returns the case to the Court of the First Instance in its appellate capacity to correct the

legal status and conduct deliberation according to law assets*”%.

"nn o

4% Rosa Raffaelli, ""Dissenting Opinions in the supreme court of the Member States: Study."",
Brussels: Citizens’ Rights and Constitutional Affairs, European Parliament, 2012, doi:10.2861/20162,
PS.

497 Clifford Holt Ruprecht, "Are Verdicts, Too, Like Sausages? Lifting the Cloak of Jury
Secrecy", University of Pennsylvania Law Review 146, no. 1 (1997): 217, doi:10.2307/3312708.

4% Judgement of the Cassation court Convening in Ramallah in Case No. 358/2013, Civil Action,
Issued on: 2014/11/18.
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Following completion of case pleadings, deliberation, consultation, and exchange of
opinions regarding the ruling takes place between the panel of judges in order to reach
an agreement regarding the verdict. Participation in the deliberation is achieved by the
signing of the draft judgement by all the judges. All judges must sign the draft
judgement. The draft ruling refers to the statement that includes the operative part of
the ruling and its reasons. It is not sufficient for the president of the session or one of
the judges to sign it. It must be signed by all judges who participated in the judgement-
making. According to article 172 upon pronouncement of the judgement, the draft
judgement, inclusive of its ruling and reasons, shall be placed in the case file and
signed by the panel of judges. Taking into consideration that when there are several
judges in the case, the judgement must be issued unanimously or by a majority opinion,

and the minority has the right to reserve its opinion.

In addition, there is a point that must be taken into account, when looking at article
175 of the Egyptian Civil Procedures Law, which is equivalent to article 172 of the
Palestinian Civil and Commercial Procedures Law, it is found that the Egyptian
legislator explicitly decided nullity applies in the event the draft judgement, inclusive
of its ruling and reasons, is not placed in the case file and signed by the judges’ panel
upon pronouncement of judgement. In contrast, Palestinian law does not explicitly
provide for nullity this point must be taken into consideration because this issue is

related to public order.

As for the process of pronouncing the judgement, it must be public according to the
text of article 171, otherwise, the judgement will be null. In addition, the Palestinian

law stipulated in article 168 that judgement s be issued unanimously or by the
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majority*®®. If the court is composed of three judges, they may all agree on one
judgement, here the judgement will be rendered unanimously. In the second case, two
of the judges may agree on one opinion, while the third judge disagrees with them,
here the judgement will be issued by a majority. In the event the judgement is rendered
by a majority, the dissenting judge must indicate the reasons why he disagrees with

the other judges and write his justifications at the bottom of the judgement statement.

The researcher believes that the Palestinian legislator was correct in requiring a
dissenting judge to clarify his position at the bottom of the judgement statement. The
researcher believes that the dissenting opinion strengthens the court’s reputation,
provides transparency in the administration of justice, and promotes the principle of
the independence of a judge’®. It is true that the deliberations, discussions, and
exchange of opinions between the judges to reach a ruling in the case shall be
conducted in camera between the judges. However, the existence of a rule prescribing
the secrecy of deliberations does not necessarily exclude the possibility of publishing
individual opinions, separate opinions>’!. So, after completing these deliberations and
discussions and agreeing on a final ruling, it must be clarified whether this ruling was

passed unanimously or by a majority. If it was rendered by a majority, the judge who

499 The original article was cancelled and this article was added according to Article (8) of Law No. (9)
of 2006 regarding the amendment of the Palestinian Civil and Commercial Procedures Law No. 2 of

2001.

S0 For more details look at: Julia Laffranque, "Dissenting Opinion and Judicial

Independence", Juridica International, no. 8 (2003): 162-172, doi: https://doi.org./10.12697/issn1406-
1082. Arthur Selwyn Miller and D. S. Sastri, "Secrecy and the supreme court: On the Need for Piercing
the Red Velour Curtain", Buffalo Law  Review22, mno. 3 (1973): 799- 823,
https://digitalcommons.law.buffalo.edu/buffalolawreview/vol22/iss3/6. It should be noted that some
Legal systems in some countries still do not allow dissenting opinion to be published like Austrian,
Belgian, French, Italian, and Luxembourgish constitutional courts. As well as in the European Court of
Justice where expressing the dissenting opinion is not allowed. See Katalin Kelemen, "Dissenting
Opinions in Constitutional Courts", German Law Journal 14, no. 8§ (2013): 1345-1371,
doi:10.1017/s2071832200002297.

01 Rosa Raffaelli, ""Dissenting Opinions in the Supreme Court of the Member States, p8.
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adopts a different opinion from the other judges must state his opinion and his

justifications for this opinion.

It is worth noting that if all or some members of the judiciary are altered after the case
was reserved for judgement, then it is not permissible for those who did not listen to
the pleadings to participate in the deliberation. In this case, opening arguments and
pleadings must be heard again and thereafter the judge can participate in the
deliberation. This was confirmed by article 170. If the case is reserved for judgement
and the panel of judges is replaced, the new panel shall hear the closing statements of
the parties and then render its judgement. In addition, there are many judicial
precedents confirming what was stated in Article 170. “The ruling issued by the new
panel of judges without hearing the closing arguments of the litigants is null and void”.
Judgement of the Cassation court Convening in Ramallah in Case No. 496/2016, Civil

Action, Issued on: 09/06/2019%2.

The following important point should be noted in relation to the panel of judges: If,
once the draft judgement is ready and signed by the judges, a situation arises whereby
one or more of the judges has a change in status, either due to death, referral for
pension, or resignation, and the judgement is ready to pronounce i.e., read by the new
judges' committee, then there is no need to reopen pleadings or hear arguments and
deliberations as long as the draft ruling is signed by the former judges' committee®®.
According to article 169, which states, the session at which judgement is pronounced

shall be attended by the judges who took part in the deliberation. If the draft judgement

302 Also see. Judgment of the Cassation court Convening in Ramallah in Case No. 1222/2016, Civil
Action, Issued on: 20/112016. Also, see judgment No. 536/2016 Issued on: 08/01/2019.

303 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P170.
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has been signed by the members of the deliberation chamber and some of the members
are absent, the judgement may be pronounced by another chamber provided this is
established in the transcript of the session. If, however, the draft ruling is not signed
by the former judges, then the ruling may not be issued by the new judges. In this case,
the pleadings must be reopened before the new judges committee, i.e., hear the closing
arguments after that deliberation between them then issue the judgement. This is
confirmed in article (170) "If the case is reserved for judgement and the panel of judges
is replaced, the new panel shall hear the closing statements of the parties and then
render its judgement". Moreover, the Palestinian C.C ruled in Case No. 327/2014. If
one of the judges heard the closing pleading and he changes before the deliberation
takes place, the pleadings must be re-opened in the case and the procedures must be
repeated before the new panel of judges, in accordance with the provisions of Article
170. Accordingly, the judgement shall be void if judges other than those who have
heard the pleading participate in the deliberation, and the nullity, in this case, is

absolute nullity related to public order’*,

The deliberation in the event of multiple judges aims to make the ruling the result of
discussion and agreement amongst the judges so that the judgement is the result of

collective research®®’

. Group analysis and review of case details encourages individual
judges to thoroughly assess their position with respect to the facts of the case, to be
confident in presenting their position to the other judges and encourages discussion

around which legal texts are relevant to the specific circumstances of the case.

Deliberation facilitates proper application of the law through thorough research and

504 Judgement of the Cassation court Convening in Ramallah in Case No. 327/2014, Civil Action, Issued
on: 10/02/2015.

305 Al-Farra, Abdullah Khalil. Briefness in Civil and Commercial Proceedings- Part 2, p782.
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debate. Deliberation supports rigorous analysis, full discussion, the weighing of

evidence, and listening with respect to other views>%.

As mentioned above, the participation in the deliberation by a judge not involved in
the pleading will result in a nullity being issued as a judgement. This nullity is related
to the concept of the public order because a violation in this respect is a violation of
the fundamentals of the judicial system. These rules and duties must be observed when
deliberating and rendering a judgement, because they are related to the proper
functioning of justice, providing reliability in judicial rulings, and protecting the
interests of involved parties. Accordingly, any violation of these rules is a violation of
one of the rules of public order, which leads to the nullity of the ruling in the lawsuit®®’.

Therefore, the legislator was keen in Article 174 to state that:

"The judgement must include ... the names of the judges who

deliberated over it and were present when it was pronounced...".

The Palestinian C.C decided in Case No. 42/2003, "The closing arguments are the
ones that form the opinion that takes the form of the judgement. If the panel of judges
changes after closing the pleadings, the new panel shall hear the closing statements of

the parties again and conduct the deliberations in camera, then issue the judgement,

306 John Gastil, Stephanie Burkhalter and Laura W. Black, "Do Juries Deliberate? A Study of
Deliberation, Individual Difference, And Group Member Satisfaction at A Municipal
Courthouse", Small Group Research 38, no. 3 (2007): 337-359, doi:10.1177/1046496407301967.

307 «“When referring to the case file in the appeal, can find that the panel of judges which issued the
challenged ruling is not the same body that heard the final arguments. Whereas, the panel that heard the
closing pleadings of the two parties is Consists by Judge Talaat Al-Tawil as President and Membership
of Judges Talib Al-Bzour and Osama Al-Kilani, while the panel that issued the ruling is composed of
Judges Talaat Al-Tawil as President and Membership of Judges 1zzat Al-Ramini and Talib Al-Bzoor.
Whereas the new panel of judges issued the challenged ruling without hearing the pleading again. In
this case, there is a clear violation of the provisions of Articles 169 and 170, accordingly, the ruling
issued by the court of appeal is null and void”. The judgement of the C.C Convening in Ramallah in
Case No. 35 /2012 Civil Action Issued on Jul 2, 2013 Court: Cassation Litigation Type: Civil Case.
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otherwise the judgement will be null. These procedures are considered related to public

order so the court shall raise this matter on its own>°®",

A final, important point with respect to deliberation, one which is not referenced by
the Palestinian legislator. In the event, a case arises where all parties involved are
Muslim and the facts of the case warrant the application of provisions within Islamic
Sharia it is not permissible for any member of the adjudicating panel to be non-
Muslim. In the event one of the judges was non-Muslim in the aforementioned
example then the ruling is considered null and void. This invalidity relates to public
order, consequently, this invalidity may be invoked before any court, at any stage of

the litigation process, including before the supreme court®”

. Consistent with previous
examples of public order concept and nullity discussed, the court, in the circumstances

described above, must decide to nullify the judgement issued by a non-Muslim judge

of its own accord without needing for parties to the suit to raise the issue.

Muslim jurists have agreed that non-Muslims have no authority in Muslim matters.
This includes matters relating to the judiciary system. Allah Almighty mentioned in
the Noble Qur’an “O ye who believe! take not the Jews and the Christians for your
friends and protectors: They are but friends and protectors to each other!? . Also

“And never will Allah grant to the disbelievers a way “to triumph” over the

598 judgement of the Cassation court Convening in Ramallah in Case No. 42/2003, Civil Action, Issued
on: 2004/1/29.

309 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, p174.

310 Surah Al-Ma'idah 51. O you who believe, do not take Jews and Christians as patrons, affiliating
with them or showing them affection; they are patrons of each other, being united in disbelief. Whoever
amongst you affiliates with them, he is one of them, counted with them. God does not guide the folk
who do wrong, by affiliating with disbelievers. Tafsir al-Jalalayn
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believers™!!

. Again, in the Sunnah, the Prophet Muhammad, peace and blessings be
upon him, said: “Islam dominates, and not the dominated”>'2. Imam Ibn Abdin said in
the chapter on the judiciary, witness and marriage “There is no power and authority
form a non-Muslim on a Muslim, neither a public nor a private trusteeship, so the
infidel cannot be an imam on Muslims, nor a judge over them, nor a witness, he has
no trusteeship in a Muslim marriage, and there is no custody of him for a Muslim, and

he is neither a guardian nor trustee™!3,

In Islamic or Sharia law being a judge is conditional upon being a Muslim, therefore,
a non-Muslim judiciary results in a nullity. Islam requires a witness to be a Muslim,
so the priority the judge is a be a Muslim. Article 16 of the Palestinian Judicial
Authority Law No. (1) for the year 2002 stipulates that: “Whoever is in charge of the
judiciary must meet the following requirements:

1- He must have Palestinian nationality and have full legal capacity.

2- He must have a law degree or a Sharia and a law degree from a recognized

university.

11 Surah An Nisa 141. Abdur-Razzaq recorded that Yasi Al-Kindi said, "A man came to Ali bin Abi
Talib and said, *What about this Ayah, (And never will Allah grant to the disbelievers a way (to triumph)
over the believers), Ali said, *Come closer. Allah will judge between you on the Day of Resurrection,
and He will not grant victory for the disbelievers over the believers." Ibn Jurayj recorded that Ata' Al-
Khurasani said that Ibn Abbas said that, (And never will Allah grant to the disbelievers a way (to
triumph) over the believers). https://quranopedia.com/quran/4vs141.

312 «Al islamu ya’alu wala yu’ula ‘alaih” narrated by al-Baihaqi (V1/205).

>3 Muhammad Amin ibn ‘Umar Ibn “Abidin et al., Radd Al-Muhtar ‘ald Al-Durr Al-Mukhtar Sharh
Tanwir Al-Absar Bayrtt, Lubnan: Dar al-Kutub al-‘IImiyah, 2011. The Principle of Denying the Path
(el A3 32c8) §s a principle designed to deny giving any authority from a disbeliever over a Muslim. It
specifically dictates that it is not permissible for a Muslim to hire himself out to a disbeliever in such a
way that he becomes a slave or otherwise completely empowered by the non-Muslim. The main
evidence for this principle is verse [4:141] “Allah will never give the disbelievers a path [i.e., power]
over the believers.” (S (piasall te o 30 4 Jray 3l). Another evidence is a famous narration of the
Prophet, which states “Islam is exalted, and nothing is exalted over it.” (4de ¥ 5 slay 23Y)) which
is interpreted as meaning that disbelief and disbelievers are not allowed to have the upper-hand over
Muslims.
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3- He must not have been convicted by a court or a disciplinary council for a
breach of honour, even if he has been rehabilitated or has received a general
amnesty.

4- He should be of good conduct, reputation, and medically fit to fill the position.

5- He must not be a member of any political party or organisation.

6- He should be fluent in Arabic.

The researcher believes that both the condition that the judge who wants to hear the
case is a Muslim and the condition that the case parties are Muslims are matters related
to the concept of public order. Therefore, if the judge is a non-Muslim, then this leads
to the nullity of the ruling. This is so that there is no violation of the law of God and

the Sunnah of the prophet Mohammed, may God bless him and grant him peace.

In summary, the deliberation for issuing judgement must take place between the judges
in camera. In addition, only the judges who heard the closing pleadings may participate
in the deliberation otherwise, the judgement shall be null and void. Finally, the

pronouncement of the judgement must be in a public session in all cases.

4.5 Public Hearings Principle in Civil Proceedings

One of the fundamental rules in the judicial system is that the deliberations that take
place between the judges involved in making a decision regarding a particular lawsuit
must be in camera, while the trial sessions and the pronouncement of the judgement
must be public, otherwise, the judgement shall be null and void. The general rule and the

basic principle of common law, is that open justice requires public hearings®'*. Public

S14Article 6/1 of the European Convention on Human Rights states: Right to a Fair Trial: In the
determination of his civil rights and obligations or of any criminal charge against him, everyone is
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hearings are open. An open hearing involves free public admittance to the session at
which the hearing is held, includes the presence of the press, and guarantees the
provision of minutes®'>. Thus, public hearings are considered the norm or rule, with

closed hearings being the exception®'®.

Public hearings are considered one of the most important and fundamental guarantees
in the litigation process because they affirm the integrity of judicial proceedings
through practical demonstration of the administration of justice in an unbiased manner,
according to the rule of law. Openness, typically apparent in public hearings, is
essential in maintaining the independence and impartiality of courts. It encourages
greater scrutiny, due diligence and accuracy on the part of judges which ultimately
ensures a stronger, more just, judicial system. Article 105 of the Palestinian Basic Law
2003, as amended in 2005 stipulated “Court hearings shall be public, unless a court
decides to make them in camera due to considerations related to public order or public
morals. In all cases, the sentence shall be pronounced in a public hearing”. Article 115
of PCCPL also stipulates “The trial sessions shall be public. However, the court may
either sua sponte, or at the request of one of the parties, conduct them in camera for

considerations of public order, morality or family sanctity”.

According to article 115 of PCCPL, the court may, of its own accord or at the request

of one of the parties, conduct the trial sessions in camera if the suit relates to matters

entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal
established by law. For more details look at Neil Andrews, "Fundamental Principles of Civil Procedure:
Order Out of Chaos." Civil Litigation in A Globalising World, 1st ed. The Hague, The Netherlands: T
M C Asser Press, 2012.

315 Lijuan Wang and Chunhong Zhang, "Application of The Principle of Public Hearing in Media in
China", Asian Social Science 5, no. 7 (2009): 164-167, doi:10.5539/ass. v5n7p164.

316 piotr Mikuli and Grzegorz Kuca, "The Public Hearing and Law-Making Procedures", Liverpool Law
Review 37, no. 1-2 (2016): 1-17, doi:10.1007/s10991-016-9177-z.
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of public order, morality or family sanctity. All of these cases are directly or indirectly
related to the concept of public order. Thus, any lawsuit related to the secrets of
society, family, or public decency must have their trial sessions conducted in
private®!’, Conducting lawsuits related to morality or family sanctity in camera will

help to protect family relations, community unity and avoid rumours.

The principle of public hearings is one of the pillars of justice because it achieves the
public interest of society, as each party is afforded the opportunity to publicly state his
case without fear of bias since the judge will likely be conscious of public scrutiny of
his actions. In contrast, a secret trial presents the possibility of judge bias with both
parties not being treated equally. Consequently, a benefit of public hearings, attenable
by anyone, is that they tend to increase the public’s confidence and trust in the
courts>'®, The Egyptian C.C emphasised the importance of this principle in its ruling,

case No.15212.

s17 Likewise, the situation in criminal cases. See the ruling of the International Criminal Court THE
Prosecutor V. Uhuru Muigai Kenyatta, Public with A Public Annex Victims’ Reply to the ‘Defence
Response to Victims’ Request for Reclassification’, 01/09-02/11-980 (International Criminal Court
2014). “The accused shall be entitled to a public hearing.” ‘As an exception to the principle of public
hearings provided for in article 67, the Chambers of the Court may, to protect victims and witnesses or
an accused, conduct any part of the proceedings in camera or allow the presentation of evidence by
electronic or other special means.” Emphasis added. The Pre-Trial Judge said: ‘Article 20(4) of the
Statute of the Tribunal (‘Statute’) provides that hearings shall be public unless the Trial Chamber
decides to close the proceedings in accordance with its rules of procedure and evidence. As an exception
to the general principle that trials be held in public -- the press and the public may be excluded in the
interest of morals, public order or national security, where the interests of juveniles or the protection of
the private life of the parties so require, or ‘to the extent strictly necessary in the opinion of the court in
special circumstances where publicity would prejudice the interests of justice.

318 Abdulrahman Abbas Adain, "Fundamental Rules and Procedures of a Lawsuit in The Islamic
Judiciary System", Journal of University of Babylon for Humanities, 27, no. 5 (2019): 423-436. The
Islamic judiciary had a great status when the ruler ruled, had prestige and enjoyed what it enjoyed by
impartiality, independence, and professionalism in order to achieve justice and equality among people.
The righteous forefathers had established rules and principles for the Judiciary Council, guaranteeing
the prestige and integrity of the judiciary, applying the principles of Islamic law and this is what it
should be.
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The trial sessions and pleadings shall be public. "The court must hear statements of the
litigants during the pleading, and they may not be interrupted unless they talk about
anything not related to the subject matter of the case. The defendant is the last party to
speak. The public hearings principle is of great importance because it guarantees the
sacred rights of defence of litigants. Therefore, it is considered one of the procedures
related to the fundamental litigation systems related to public order, which lead to

nullity of judgement s violation of this principle®!*".

According to the aforementioned article 115, if court proceedings are conducted in
camera then the judgement rendered in these cases will be completely null unless the
court decides that they should be held in camera in order to safeguard public order and
morals. This nullity is related to public order and may not be corrected or ignored.
Equally, in situations where sessions are conducted in public which should have been
in private either to safeguard public order, morals, or the sanctity of the family then
the judgement rendered in this lawsuit is considered absolutely null. This nullity is also
related to the concept of public order. An example of this case is paternity proceedings,

“The filiation of a child”.

In all cases, judgement shall be pronounced at a public hearing, irrespective of whether
the trial sessions were conducted in private or public. According to the text of article
171 the judge shall pronounce judgement, either by reading out only the ruling or by
reading out the ruling and the reasons. The pronouncement of judgement shall be

public otherwise the verdict shall be declared null and void®?°. The only exception to

519 Judgement Egyptian C.C, Case No.15212 for the year 75 judicial, Civil Case, Issued on 18/01/2015.

320 o0k at judgement of the appeal court Convening in Jerusalem in Case No. 248 / 2008 Civil Action
Issued on Nov 25, 2009, Litigation Type: Civil Case. See, the judgement of the C.C Convening in Gaza
in Case No. 177 /2002 Civil Action, Issued on Oct 21, 2003, Litigation Type: Civil Case.
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the principle of public hearings is filing a lawsuit against judges and members of the
department of Public Prosecutions for compensation, “disciplinary proceedings
against judge” which shall be lodged and heard in accordance with the procedures
specified in the Civil Procedure law. Article 153 stated: Judges and public prosecutors
may be proceeded against in the following two cases:
1. If deceit, fraud, or a serious and irremediable professional fault is committed
by the judge or public prosecutor in the performance of his function.

2. In other cases, where the law holds the judge liable to pay damages.

The law imposes that all court hearings in a suit against judges and members of the
department of public prosecutions, including the pronouncement of the verdict, must
be in a closed session®!, due to considerations related to the prestige of the judiciary
and the standing of judges and prosecutors in society. This is the only case in which

all trial sessions and pronouncements of judgement are conducted in closed sessions.

Public hearings do not require that the session be held in one of the halls designated
for that. It is sufficient for them to take place in the office, provided that the door
remains open, as long as proceedings may be readily monitored. If, however, the doors
are closed, the session is deemed confidential, therefore, all actions relating to the
lawsuit, including the court’s ruling, are considered invalid, unless the law stipulates
otherwise. A number of additional steps are taken to ensure transparency and to instil
public faith in judicial proceedings. Firstly, the pleadings and documents must be in

Arabic, the official language of the judiciary. This being the case, if proceedings are

321 Article 156 stipulates that "The president of the court of appeal shall order that a closed session be
scheduled to hear the action instituted against a judge or public prosecutor and the date of the session
shall be notified to the parties".
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conducted in another language, then related documentation must include a translation
to Arabic>??. Additionally, judicial rulings must be rendered in Arabic, otherwise, the
judgement is deemed invalid. Finally, the law permits that any member of the public

may request and obtain a copy of the ruling®?.

In summary, the trial sessions must be open to all, as the public hearings principle is
considered one of the fundamental principles in the litigation process. Therefore, it is
related to the public order concept. The failure to apply this principle by the court leads
to the nullity of the judgement except in specific cases, previously mentioned, in which
sessions may be held in camera, but in all cases the hearing for pronouncing the verdict

must be in an open session.

4.6 Contents of Judgement Statement

Article "174" of PCCPL stipulated:

“The judgement must include the name of the court which rendered
it, the number of the case, the date on which judgement was
rendered, the names of the judges who deliberated upon it and who
were present when it was pronounced, as well as the names of the
parties in full and an indication of whether they were present or
absent. The judgement must also include a comprehensive
presentation of the facts of the case and a brief summary of the
respective claims, documents, arguments and essential defences of

the parties, as well as the reasons for the judgement and its ruling”.

322 Article (116) “The Arabic language is the language of the court. If one or both of the parties or their
witnesses are ignorant of the Arabic language, they shall be addressed through an interpreter who shall
take the judicial oath in attestation of the accuracy of his translation before proceeding with his mission”.
323 Article (177) “A copy of the original judgement may be given to any person who requests it, even
if such person is not connected to the case, after payment of the due fees”.
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Jurisprudence differed in their opinions regarding the nullity resulting from the failure
to observe the data that must be included in the judgement statement according to the
text of article 174 of the procedures law and the extent to which this nullity relates to

the concept of public order.

Some court rulings*** and some jurists®?® such as Muhammad Kamal ‘Abd al-‘Aziz
and Ahmed El Sayed Sawy have adopted the position that a judgement statement is a
formal paper that must take into consideration the formal conditions stipulated in the
law, therefore, the judgement report must include all the data required by law,
otherwise, the judgement is considered null and void. Furthermore, this view considers
that the judgement is a matter related to the concept of public order and the court must
decide the nullity of the ruling on its own accord if there is a deficiency in the data that
must be included in the judgement paper as stipulated in the article 174, this nullity
may be invoked by the parties at any stage of the litigation procedure and before any
court even before the C.C32°. However, while the above view is widely held among

527 and

jurists, there exists an alternative view adopted by Ahmad Abu al-Wafa
Abdullah Al-Farra that not all of the data stipulated in article 174, is essential, therefore

its absence does not lead to a nullity of the ruling. The researcher supports this view

324 «“The judgement is considered as a formal paper and must be taken into account when writing it the
formal conditions stipulated in the law, it must include the data that must be mentioned in it. The nullity
established by the legislator as a penalty for violating these data or for the ruling not including a
statement of this essential data is the nullity of judgement. This nullity is related to POC which may be
invoked at any time before the C.C and the court may rule on its own”. Egyptian C.C, challenge No 6
for the year 29 judicial, Personal Status section, 25/22/1961 hearing.

325 Muhammad Kamal ‘Abd al-‘Aziz, Tagnin Al-Murafa‘at F1 Daw’ Al-Qada’ Wa-Al-Figh, 3rd ed.
Cairo: Dar al-Nahda al-Arabiya, 2018.

326 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P179.

327 Ahmad Abii al-Wafa, Nazariyat Al-Ahkam Fi Qanin Al-Murdfa ‘at, 4th ed. al-Iskandariyah: Dar al-
Ma‘arif, 196, p124.
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because not all the data contained in article 174 is necessary. The absence of some
contents or data in the judgement paper should not lead to the nullity of this judgement.
Those of this opinion divided the judgement prerequisite data into two categories. The
first type is the core data, not mentioning it in the judgement report leads to the nullity
of the judgement. The second type is data that complements the core data, and failure

to mention it does not result in the nullity of the judgement®2%,

However, it should be noted here that the nullity stipulated in the event of the absence
of any of core data in the judgement report is deemed a matter of public order.
Consequently, the absence of core data from the judgement report constitutes an
absolute nullity. This means that in the event of a judicial ruling statement omitting an
element of the core data, such as not mentioning the names of the judges who
deliberated upon the judgement, the judgement would be considered null. In this case,
the Court of Appeal must decide the nullity of the judgement on its own without the
need for involved parties to raise it as an issue. The absence of required core data in a
judgement may be used to challenge the validity of a ruling before any court, even
before the supreme court, and at any stage of the litigation process. The Palestinian
C.C confirmed this in judgment No 2016/707, Civil Action, Issued on: 21/11/2018.
“The validity of the procedures related to public order that are included in peremptory
fundamental articles, the C.C must raise them on its own, even if none of the parties
raised these procedures. According to what is set in the law and agreed upon by
jurisprudence and judiciary”. In addition, The Palestinian C.C clarified in another
ruling that “Article 174 of PCCPL explicitly states the judgement must include the

names of the parties in full and their presence or absence. It must also include a

328 Interview conducted with attorney Mohamed Abu Odah, Palestine-Gaza, November 26, 2020.
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comprehensive presentation of the facts of the case and a brief summary of the
respective claims, documents, arguments, and essential defences of the parties, as well
as the reasons for the judgement and its ruling. Consequently, the lack of one of the

aforementioned contents leads to nullity of the judgement” 52°.

Examples of data not considered essential to a valid judgement include: -

e Failure to mention that the Judicial rulings shall be announced and executed
in the name of the Palestinian Arab people. This is an assumed statement
therefore there is no need to write it in the judgement report>°.

e Failure to mention the name of the court that rendered the ruling,

e Failure to include the name of the public prosecutor on the report

e Failure to include the opinion of the prosecution in the verdict report,

e Failure to indicate the category of the dispute in which the verdict was
rendered, e.g., civil, or commercial, or an urgent lawsuit,

e Failure to mention the domicile of the parties.

e Failure to mention whether involved parties were in attendance or not at the

session at which judgement is pronounced®!.

529 Judgement of the Cassation court Convening in Ramallah in Case No. 126/2015, Civil Action, Issued
on: 25/02/2018.

339 Article 97 of the Palestinian Basic Law 2003, as amended to 2005 was stipulated “The judicial
authority shall be independent and shall be exercised by the courts at different types and levels. The law
shall determine the way they are constituted and their jurisdiction. They shall issue their rulings in
accordance with the law. Judicial rulings shall be announced and executed in the name of the Palestinian
Arab people”. “The rendering of judicial rulings and their implementation in the name of the nation or
the people is a matter presupposed by the power of the constitution itself, and is not considered one of
the Judgment statement data under articles 178. Thus, the absence of the phrase from the judgement
statement does not undermine its legitimacy or affect its validity and does not result in the invalidity of
the judgement”. Egyptian C.C Challenge No. 5941 of 82 Judicial, Civil services - 17/03/2019 session.
331 Interview conducted with Assoc. Prof, Abdullah Al-Farra, Palestine-Gaza, September 5, 2020.
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Absence the aforementioned contents or data in a judgement paper does not lead to the
judgement being declared null and void because this data can be concluded from the
session records, and is considered a mere complement to the core data’>.

e That said, it must be reiterated that there is some data considered essential
which if not mentioned in the judgement statement will result in the judicial
ruling being rendered null and void. This nullity, as previously mentioned, is
a nullity related to public order, one which the court must decide
independently without the need for either party to invoke it. This data was
considered important by the legislator because it aims to regulate the
judiciary, to ensure the progress of the litigation procedures, and to ensure
that the court has jurisdiction to hear the case in accordance with the law and
to protect the rights of individuals in society. Data considered core in a
judgement statement is mentioned explicitly and clearly in article 175 as
follows:

e Deficiency of factual reasons for the judgement.

e Material errors or omissions in the names and capacities of the parties.

e Failure to cite the names of the judges who rendered the judgement.

The absence of this information in the verdict statement leads to the invalidity of the

judicial ruling. This was confirmed by the Palestinian C.C in many lawsuits such as

Case No. 168 /2005 case 126/2015 and case 345/2013%33

332 The judgement of the C.C Convening in Gaza in Case No. 344 / 2004, Civil Action, Issued on Jan
29, 2005.

333 Look at the judgment of the C.C Convening in Ramallah in Case No. 168 / 2005, Civil Action,
Issued on Jun 20, 2007. No. 345/2013, Issued on May 02, 2016.
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Article 175 details the data specifically required in the verdict's report to ensure
judgement validity. Articles 174 and 175 are closely related to each other and so should
be examined in parallel. That said, not all the data stipulated by article 174 as being
required in the judgement statement is related to public order. Palestinian law should
have explicitly distinguished between data relating to public order and data not relating
to public order so as to provide clarity as to which data absent in the verdict leads to

the invalidity of the judicial ruling.

There is a question raised at this point regarding article 175, what does the legislator
mean by the phrase “Deficiency of factual reasons for the judgement” that leads to the
nullity of the judgement absolutely if not stated in the judgement statement? Supreme
court judge, Othman Takruri, and lawyer Saleem Al-Saka answered this question by

saying>**:

Deficiency of factual reasons for the judgement according to article 175 leads to a
nullity. The reasons for judgement are the factual evidence and the legal basis on which
the court relied on the judgement. Factual evidence shall be sufficient, reasonable and
drawn from adversarial procedures. The judge must clarify the facts on which he relied
in the judgement and the evidence that convinced him of these facts. This is to ensure
that the judge carefully examines the facts of the case and establishes his judgement
with care because this evidence and facts will be a justification for his eventual
decision. In addition, the trial court must not give reasons that are vague, unclear, or
incomplete, otherwise the C.C is unable to monitor judicial rulings and their

compatibility with the articles of the law.

334 Interview conducted with prof. Othman Takruri, Palestine—Ramallah, September 17, 2020.
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In addition, there is an important point to be observed, the chairman of the panel of
judges and secretary i.e., session clerk who attends with the panel of judges to record
the proceedings in the trial must sign on the original copy of the judgement. The
judgement draft is a handwritten paper that is deposited in the case file after the
deliberation, and it is signed by each of the judges who participated in the deliberation,
inclusive of its ruling and reasons. While the original copy of the judgement is the one
written by the judge after the judgment is pronounced and kept with the court. It is
noted that the law does not require the signatures of all of the judges who deliberated
upon the judgement and who were present when it was originally pronounced. Instead,
the law requires that all judges sign the draft judgement and not the original copy of
the ruling. It is sufficient for the original copy of the ruling to be signed by the
president of the session and clerk, provided that the remaining members of the judges'

panel are signatories to the draft ruling. This was stipulated in article 176 of PCCPL:

“The president of the session and its secretary shall sign the original
copy of the judgment, which includes the facts of the case and the
reasons for the judgment, and it shall be kept in the file of the case”.

The existence of the draft judgement does not replace the original copy. The original
verdict is ready when signed by the president of the session and the clerk. Once ready, the

verdict may be stored in the case file.

The jurisprudence differs regarding the failure of one or more judges to sign the original

535

copy of the judgement. Some jurists like Ahmad Abii al-Wafa > consider the judgement

335 Ahmad Abi al-Wafa, Nazariyat Al-Ahkam Fi Qaniin Al-Murdfa ‘at, 4th ed, p121.
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non-existent in the absence of a signature on the original copy of the judgement. Others
like Ahmed Sayed Sawy>*® and Ahmed Alhendiy are of the considered opinion that not
signing the original copy of the judgement would lead to the nullity of the judgement
because writing and signing the original copy not only acts as proof of the verdict but is
also an essential component of the procedural work. The third view, like that held by Wajdi
Raghib Fahm1>*’ holds that the intention of signing the original copy of the judgement is
simply to acknowledge and document the judgement, consequently, the absence of
signatures on the original copy does not constitute a nullity, as long as the draft judgement
is written and signed. The researcher agrees with Dr Abdullah Khalil Al-Farra®® opinion
that believes that a distinction must be made between situations where there is a signed
draft of the judgement and situations where there is no draft of the judgement. Where a
signed draft judgement copy exists, it is sufficient for the president and clerk of the session
to sign the original judgement copy, whereas if no draft exists, all judges must sign the
original copy because it is considered both the draft and original copy of the judgement at

the same time, otherwise, the ruling is null.

Palestinian law does not specify a timeframe within which the signed original copy of
the judgement should be deposited. This presents a difficult situation since there exists
the possibility that a party may wish to obtain a copy of a ruling in order to assess the
feasibility of launching an appeal but the original copy of the judgement may not have
been placed in the file of the case. Significantly, review of article 179 of the Egyptian
Civil Procedure Code revealed that there is a legal obligation to deposit the original

verdict copy including the required data within twenty-four hours of depositing the

536 Sayed Sawy, The Mediator in Explaining the Civil and Commercial Procedures Law, p 867.

337 Wajdi Raghib Fahmi, Al-Nazariyah Al- ‘@Gmmah Lil- ‘amal Al-Qada’t Fi Qaniin Al-Murdfa ‘at, 1st
ed. al-Iskandartyah: Munsha’at al-Ma‘arif, 1974, p295.

338 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p 786-787.
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draft judgement in the file in Summary cases and seven days in other cases, otherwise,
the person causing the delay will be liable to pay compensation. Given the time frame
for launching an appeal is thirty days from the date of issuance of the judgement, not
thirty days from the date the judgement was deposited, if the judge fails to sign a copy
of the ruling and save it in the case file during this period the appeal period ends and
the parties may not appeal the judgement after that. This effectively deprives the
litigants of the right to appeal, the "double-hearing principle", which is considered one
of the litigants' principal rights which is related to the concept of public order. Delay,
which may occur for a variety of reasons including failure of the judge to sign the
verdict copy, failure to detail case facts, judgement reasons, or failure on the part of
the court’s registry to deposit a copy of the judgement in the case file, affects the

litigant’s ability to obtain the ruling to file an appeal.

A time period must be specified for depositing a copy of the judgement in the case file.
Then, in the event the judge or the court registrar fails to submit the case file within
the specified period, the litigants may request compensation for this damage by filing
an original case to claim the damage that occurred, whether it was caused by the judge
or the court clerk.

In summary, the contents or information contained in the judgement statement are
divided into essential data and complementary data. The absence of the first type, such
as the names of the judges and the names of the litigants, leads to the nullity of the
judgement. This data is related to public order, while the complementary data, whose

absence does not lead to invalidity of the judgement, is not.
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4.7 The Concept of Public Order in the Judicial Challenge Stage

The concept of public order persists throughout every stage of civil Procedure law up
to and including the final stages, most notably in situations where the legislator decides
to make decisions on the principle of res judicata, two-level litigation principle,
methods of appeal and deadlines of challenging the judgement and its conditions,
whether before the Court of Appeal or the C.C. All of these principles and rules are

related to the concept of public order. The following sections explore this in detail.

4.7.1 Principle of Res Judicata “Claim Preclusion”

Although there are few limitations on the use of courts to litigate claims, the courts
impose basic rules to prevent the reiteration of claims, including the inconvenience of
a party through repeated lawsuits on the same topic, as well as to improve the judicial

economy by preventing the litigation of claims that rationally should have been

t539 540 o

decided within the course of a previous suit™”. One of those rules is res judicata T

res iudicata, also known as claim preclusion, is the Latin term for “a matter decided”**!
and refers to either of two concepts in both civil law and common law legal systems>**:
a case in which there has been a final judgement and is no longer subject to appeal,
and the legal doctrine is meant to bar “or preclude” relitigation of a claim between the

same parties>*. In the case of res judicata, the matter cannot be raised again, either in

the same court or in a different court. A court will use res judicata to deny

339 Aaron Larson, "Issue Preclusion and Claim Preclusion: How Prior Litigation Can Block Your Claim
Expert law", https://www.expertlaw.com

540 Robert von Moschzisker, "Res Judicata", The Yale Law Journal 38, no. 3 (1929): 299,
doi:10.2307/790303.

341 Yuval Sinai, "Reconsidering Res Judicata: A Comparative Perspective", Duke J. Comp. & Int'l L,
no. 21 (2010): 353.

342 Stavros Brekoulakis, "The effect of an arbitral award and third parties in international arbitration:
Res Judicata revisited", The American Review of International Arbitration, 16 (2005): p177.

343 "Res Judicata", LII /Legal Information Institute. https://www.law.cornell.edu/wex/res_judicata.
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reconsideration of a matter>**. The doctrine of res judicata is a method of preventing
injustice to the parties of a case supposedly finished but perhaps also or mostly a way

545 Res judicata does

of avoiding unnecessary waste of resources in the court system
not merely prevent future judgement s from contradicting earlier ones but also prevents
litigants from multiplying judgements, and confusion>*°. In common law jurisdictions,
the principle of res judicata may be asserted either by a judge or a defendant®¥’. Res
judicata applies when the parties to a suit have previously litigated the same claim and

obtained a final verdict on the merits of that claim>*®,

For the res judicata principle to be achieved, several factors must be met >*. Res
judicata has four elements:

1. The parties are identical at the judgement in the prior action,

2. The previous case was rendered by a court of competent jurisdiction,

3. The previous judgement was considered a final judgement on the merits,

4. The same claim or cause of action, i.e., identical demands in both cases>*’.

54 Zollie Steakley & Weldon U. Howell, Ruminations of Res Judicata, SW L.J 28, issue 1 (1974): 355-
372.

345 Christer Soderlund, "Lis Pendens, Res Judicata and The Issue of Parallel Judicial
Proceedings", Journal of International Arbitration 22, no. 4 (2005): 301-322.

546 Edward W. Cleary, "Res Judicata Reexamined", The Yale Law Journal 57, no. 3 (1948): 339,
doi:10.2307/793232.

347 Comer v. Murphy Oil USA, Inc., 718 F. 3D 460, 718 F. 3d 460 463 (United States Court of Appeals,
Fifth Circuit 2013). Maurice J. Holland, "Modernizing Res Judicata: Reflections on The Parklane
Doctrine", Indiana Law Journal 55 (1980): 615. Allen v. McCurry, 449 US 90, 449 US 90 91 (supreme
court of United States 1980).

348 Aaron Larson, "Issue Preclusion and Claim Preclusion: How Prior Litigation Can Block Your Claim
| Expert law.

349 Judgment of the C.C Convening in Ramallah in Case No. 85 /2010 Civil Action Issued on May 24,
2011 Court: Cassation Litigation Type: Civil Case. Also, Judgment No. 148 / 2009 Issued on Oct 29,
2009.

339 Americana Fabrics, Inc. v. L L Textile, 754 F.2D 1524, 754 F.2d 1524 1526 (United States Court
of Appeals, Ninth Circuit 1985).
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Should these conditions be met then the judge must apply the principle of the res
Jjudicata on his own without waiting for the issue to be raised by the parties because
this principle is related to public order. In addition, it is the responsibility of the
litigants to bring this matter to the attention of the judge. Then the judge examines the
existence of res judicata principle conditions and compares them with a lawsuit he
hears to discovers if already decided on this lawsuit before *>!. The Palestinian C.C
ruled in Case No. 705/2014. The judgement becomes final judgement upon expiration
of the appeal period, “thirty days”, and acquires the force of res judicata, so it is not
permissible to accept any evidence to annul the judgement that acquired res judicata
as rule as long as the dispute between same litigants, same right and the same cause of

lawsuit, therefore res judicata shall be pronounced by the court sua sponte’>>.

In order to ensure stability of the legal status to litigants and to avoid contradictions in
judgement s, the Palestinian legislator, in article 110 of the Evidence Law in Civil and
Commercial Articles No. (4) of 2001, provides, final judgement s shall be a res
Jjudicata regarding the claims it has adjudicated, and evidence that contradicts this res
judicata may not be accepted. However, these judgement s shall not have a res
Jjudicata unless the claim has previously arisen between the parties themselves without
changing their status and is related to the same subject. The court shall rule on this res
Jjudicata on its own “sua sponte”. Article 92 of the Civil Procedure Code also provides,
Pleas of res judicata shall be pronounced by the court sua sponte, and may be invoked

at any stage of the proceedings. Through these articles, it is implicitly understood that

351 Oshitokunbo, Oshisanya, 'lai (2020-01-02). An Almanac of Contemporary Judicial Restatements
(Administration of Justice and Evidence) vol. ia: Almanac vol. ia. Almanac Foundation. ISBN 978-978-
51200-1-1.

352 Judgment of the C.C Convening in Ramallah in Case No. 1009 of 2019 Civil Action Issued on Oct
7, 2020 Court: Cassation Litigation Type: Civil Case.
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the rule of res judicata “Claim Preclusion” relates to public order, which means that
the court must decide on its own not accept the lawsuit due to prior adjudication in it.
This is confirmed by the judicial precedents issued by the Palestinian C.C. For
example, case No. 1104 /2016. “The legislator deems the rule of res judicata related to
the concept of public order and gave the courts the power to raise this issue on their
own, even if the litigants did not raise it as long as rule of res judicata conditions were

met9’553

Res judicata principle is related to the concept of public order in civil issues because
it ensures the correctness and stability of judicial rulings, proper administration of
justice, and the non-renewal of claims from time to time and as such contributes to
economic and social stability, all of which are closely related to the principle of public
order®*, Therefore, it is not permissible for the parties to agree to the abdication of res
Jjudicata rule and renew a dispute again in front of the court if a final judgement has
been rendered between them for the same cause for the claim. For that, the law gave
the judge a right to invoke this rule on his own initiative to avoid contradicting
judgments and renewing disputes which the legislator wanted to avoid.

Significantly, because res judicata relates to the concept of public order, it can be
invoked by either the parties or the judge at any stage of the litigation process, before
any court, even before the cassation court for the first time, i.e., if the rule of res
judicata was not previously invoked before the court of the merits. While res judicata

is positive in the sense that it respects the judgements rendered in cases that have

533 Judgement of the C.C Convening in Ramallah in Case No. 1104 /2016 Civil Action Issued on
7/14/2019 Court: Cassation Litigation Type: Civil Case.

334 Mahmoud Younis, Towards A General Theory of the Public Order Concept in The Code of Civil
and Commercial Procedure, P189.
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333 it denies the submission of a new lawsuit where the elements

attained res judicata
are identical with a previous lawsuit in which a final judgement was rendered and

became a res judicata, even if the new lawsuit includes factual proofs and legal

evidence not previously raised in the first lawsuit>°.

There is an important question at this point, what if the res judicata rule is contradictory
to the concept of public order?

An example would be in the event a judgement is issued contrary to article 167 of
PCCPL which states, the deliberation in respect of a judgement shall be conducted in-
camera between the judges who heard the closing pleadings, otherwise the judgement
shall be null and void. Another example would be a ruling that is contrary to the text
of article 171 which states, the pronouncement of judgement shall be public on pain
of nullity. As previously mentioned, the nullity in the aforementioned examples relates
to public order and the Court of Appeal must decide to cancel the judgement if it
discovers the judgement was rendered by the panel of judges and one of them did not
hear the closing pleadings or the judgement was rendered in a confidential hearing.
The principle of public hearings and the principle of confidentiality of deliberations
are considered the basic principles in judicial procedures and the judicial system and
relate to considerations of public order. The court must therefore respect and apply
these principles, otherwise, the procedures and provisions are null and void. Therefore,
if a judgment was rendered by panel of judges and one of those judges did not listen

to the closing pleadings of the parties or the verdict was rendered in camera session

355 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p 493.
Judgment of the C.C Convening in Ramallah in Case No. 116 /2006 Civil Action Issued on Jan 27,
2009 Court: Cassation Litigation Type: Civil Case

356 Radwan I. Obeidah and Ahmad A. Abu Shanab, "Judged Order Conclusiveness Between the Islamic
Jurisprudence and The Jordanian Law- A Comparative Study", Dirasat: Shari'a and Law Sciences 39,
no. 2 (2012): 587-609.
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and the parties did not appeal this judgment before the Court of Appeal during the
period of appeal, which is thirty days start from the day following the issuance of the
judgement in civil cases, according to the Palestinian Civil and Commercial
Procedures Law, the judgement becomes final and acquires res judicata, because the
parties missed the time-limit for filing an appeal before the Court of Appeals, despite
the nullity of this ruling in the original. Res judicata rule prevents the parties from re-
raising the claim again even if they discover the existence of a nullity related to public
order. It is not logical that judicial claims be kept indefinitely by allowing parties to
re-raise the claim at any time, even if they discover nullity in the judgement regardless
of whether this nullity is related to public order or not. Palestinian C.C confirmed this
in case No. 705/2014. The rule of res judicata applies as long as the judgement
becomes peremptory “final judgement”, regardless of whether the judgement is valid
or invalid or based on a null procedure. The judge does not control or rule over his
judgement and does not have the power to amend or cancel the judgement once
rendered, as long as the matter is decided by substantive issues so this lawsuit had the

force of the res judicata®’.

However, this does not mean that the rule of res judicata is superior to the rules of
public order. Public order remains superior>®. Rather, in these cases, the legislator
wanted to put an end to the claims to ensure the stability of the judicial judgments and
not to contradict them in the future if the parties were allowed to re-raise the dispute

again if they found that there was a nullity in the judgement for any reason. Finally,

557 Judgement of the C.C Convening in Ramallah in Case No. 705/2014 Civil Action Issued on
3/01/2017 Court: Cassation Litigation Type: Civil Case.

338 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p 496. Look
contrary to this opinion, Mahmoud Younis, Towards A General Theory of Public Order Concept in The
Code of Civil and Commercial Procedure, P93.
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the researcher believes that the rule of res judicata is, in fact, an application of public
order concept and is itself a rule of public order because it primarily aims to establish
rights and saves time and effort by not occupying courts with lawsuits that have been

previously adjudicated.

The conclusion is that the res judicata rule is related to public order and the judge must
decide not to accept the case on his own if he finds that the case has been decided upon

before if the conditions of this rule are fulfilled.

4.7.2 The Relationship Between the Principle of Two Levels of Litigation>> and
the Concept of Public Order

In most legal systems, civil justice is based on a set of principles. Perhaps among the
most important of these principles is the principle of double-hearing, in other words,
the right of appeal®®. This is a basic and necessary right as a guarantee against the

possible errors by first-stage judges®®!. It allows the review of judgments issued by

359 The aims of appeal in criminal cases are the same in civil cases, “the primary function of the right
of appeal in criminal cases is to protect against miscarriages of justice. The driving force behind the
establishment of this right was concern over the incidence of wrongful convictions. Miscarriages arise
in at least two ways. First, an innocent defendant may be wrongly convicted. There are many possible
reasons for such errors. For example, failing to assess the evidence properly, may be misled by
irrelevant, prejudicial, or fabricated evidence; or exculpatory evidence may not be produced at trial.
Second, a defendant may not have received a fair trial for a myriad of potential reasons. Appeals provide
a forum in which defendants may have these concerns addressed. The second function of criminal
appeals is to maintain consistency in trial courts. In addition, the very existence of the right renders
appellate oversight likely, which in turn encourages consistency (and better decision-making) among
trial judges, who know that their decisions may be subject to challenge. Third, appeals serve important
institutional functions. They provide legitimacy to the criminal justice system as a whole. Public
confidence in the administration of justice increases when miscarriages do not occur and when courts
dispense criminal justice consistently and fairly”. For more details, look at, PETER D. MARSHALL, "
A comparative analysis of the right to appeal ", Duke J. Comp. & Int'l L, 22, no. 1 (2011). Harlon Leigh
Dalton, "Taking the Right to Appeal (More or Less) Seriously", The Yale Law Journal 95, no. 1 (1985):
62,doi:10.2307/796121. & James E. Lobsenz, "A Constitutional Right to An Appeal: Guarding Against
Unacceptable Risks of Erroneous Conviction", University of Puget Sound Law Review 8 (1984): 375.
360 Double-hearing, two levels of adjudication, Double degree judgment, right to a second hearing, A
dual litigation system, two levels of jurisdiction, two orders of courts, right to appeal to a higher court.
The different titles depending on each legal system, ultimately, all these terms have the same meaning.
361 mNon-Parties' Right of Appeal in Civil Actions", Columbia Law Review 48, no. 8 (1948): 1233,
doi:10.2307/1118531.
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first-instance judges before of the judiciary of the second stage "Courts of the appeal"
in order to re-examine and check the dispute based on same of facts and causes®.
Appeals are heard by judges who are more experienced and knowledgeable than first-
instance judges specifically when there are mistakes in the courts of first instance
judgement s°%°. In addition, the existence of the appeal stage ensures the due diligence
of first-instance judges in reaching their decisions in order to avoid the judgement
being annulled by the appeals court. Also, the litigants are allowed to correct any
mistakes the judge may make, as well submit new evidence or defences not seen or
heard by the first-instance court>®*. Therefore, the right of appeal protects both private
litigants and the justice system as a whole>®*. The Palestinian C.C said in this regard,
“Appeal means a grievance from the Court of First Instance judgment, even if the
appellant has failed or neglected to present his evidence and defences before the Court

of First Instance’>,

The principle of two levels of litigation simply specifies that a dispute may be heard
twice, once before the courts of first instance, and a second time before a higher court
appeal court, to ensure that the courts of first instance have applied the law correctly

in terms of facts®®”. This is one of the most important principles to guarantee and
p p p g

362 Martin Shapiro, "Appeal", Law & Society Review 14, no. 3 (1980): 629, doi:10.2307/3053195.

363 Elias El Hawary Ahbabo, "The Double-Hearing Principle and Its Applications According to The
Moroccan Litigation System", Al-Manara for Legal and Administrative Studies, no. 16 (2020): 258-
263, doi:10.12816/0037528.

364 Adel Bouras and Gamal Bouknafa, "The Problems of The Double Degree of The Jurisdiction in
Administrative Matters, Between the Requirements of The Principle and The Directives of The Algerian
Legislator", The Journal of Teacher Researcher of Legal and Political Studies 1, no. 9 (2018): 291-326,
http://virtuelcampus.univ-msila.dz.

365 Cassandra Burke Robertson, "The Right to Appeal", 9/ N.C. L. REV. 91 (2013): 1219.

366 Judgement of the C.C Convening in Ramallah in Case No. 114/2011 Civil Action Issued on Jun 14,
2012 Court: Cassation Litigation Type: Civil Case.

367 Mohammad Amir Hamzah, "Reform of civil procedural law at the appellate-level courts in
Indonesia", Mimbar Hukum - Fakultas Hukum Universitas Gadjah Mada 28, no. 2 (2016): 348,
do0i:10.22146/jmh.16723.
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safeguard the rights of individuals and achieve justice in society®®®. The Palestinian
C.C said in this regard, the Court of Appeal has the authority to monitor the first
instance court. In addition to being a court of law, it is also a court of facts. It has the
right to check the compatibility of the findings of the trial court with the evidence
presented before it and the proven facts. If the Court of Appeal finds from its estimate
of the facts that it contradicts with first instance court, or it becomes clear to appeal
court that the first instance court has omitted or ignored some of the evidence and facts
that are submitted before it, here the duty of appeal court is intervening to correct any
errors and cover any deficiencies, accordance to article 220 of the Civil Procedures
Law of 2001. Therefore, it is not correct to say that the Court of Appeal may not
interfere in the estimate of the evidence, because this matter is subject to the first
instance court®®®. The Palestinian C.C also said in another ruling: The principle of
litigation on two levels is the principle on which the judicial system in Palestine is
based. Accordingly, the judgement of the Court of Appeal is void if it decides on the
merits of the case, because this leads to missing a degree of litigation degrees. The
Court of Appeal’s judgement remains null even if the defendant did not invoke a
request to return the case to the Court of First Instance, because the double-hearing

principle is related to public order, and the litigants may not relinquish it>’°.

Consequently, the party who fails in his lawsuit before the Court of First Instance may

go to the court of second instance, the “Court of Appeal", to present the dispute before

368 Ali Yousuf Alalwan, "The Two Degrees Administrative Litigation and Its Role in Saving Personal
Rights and Freedom", Dirasat Shari A and Law Sciences43, no. 1 (2016): 181-197,
doi:10.12816/0028854.

59 Judgement of the C.C Convening in Gaza in Case No. 75/2004 Civil Action Issued on Mar 2, 2005
Court: Cassation Litigation Type: Civil Case.

570 Judgement of the C.C Convening in Ramallah in Case No. 13 /2000 Civil Action Issued on Mar 6,
2004 Court: Cassation Litigation Type: Civil Case. See also, Judgement of the appeal court Convening
in Ramallah in Case No. 282 /2008, Civil Action, Issued on: Feb 23, 2009. See also the judgement of
the Egyptian C.C, No. 12278 of Judicial Year 77, Civil Action- 2021/01/19.
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it again, to correct the ruling, whether by cancelling it or amending, to reach a true and
fair judgement. This is what the Palestinian legislator affirmed in the Civil Procedure
Law article 201. “1. Judgments and decisions rendered by the conciliation court shall
be appealed before the Court of First Instance, within the circuit of which it lies, in its
appellate capacity. 2. Judgments and decisions rendered by the Court of First Instance
in its capacity as the court of original jurisdiction shall be appealed before the Court

of Appeals”.

Article 201 above is related to public order because it determines which court may
hear an appeal in which circumstances. The judgement issued by the magistrate's Court
may not be appealed before the Court of Appeal, rather this judgement must be
appealed to the Court of First Instance in its appellate capacity. Therefore, any
violation of these rules or failure to follow the correct procedures to appeal these
judgments directly leads to the nullity of the judgement and all procedures that have

been taken.

In spite of the Palestinian legislator adopting the principle of two-level litigation and
considering it related to public order®’!, there is one exception where the right of appeal

does not apply and the judgement rendered by the first of instance court is considered

37! The judgement of the appeal court Convening in Ramallah in Case No. 739 /2000, Litigation Type:
Civil Case, Issued on Apr 6, 2005, Court, Appeal. (The Egyptian C.C has ruled that the double-hearing
principle is one of the basic principles of the judicial system. The court may not violate it. Likewise,
litigants may not waive it and the C.C addresses and raise it on its own because this principle relates to
Public Order Concept). Challenge No. 11889 for the year 87 judicial. Civil circles- 18/12/2018 session.
Some laws allow waiving the right to appeal such as the USA. A person need not exercise the right of
appeal merely because he has the right. The right may be waived where it has been agreed that there
shall be a waiver, and such agreement will be enforced. To be binding, however, the agree- ment to
waive the right of appeal must be in writing. "Justices Of the Peace. Agreement Not to Appeal Case
Valid", Virginia Law Review 6, no. 5 (1920): 379, doi:10.2307/1064127.
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final>’?

. A case may not be appealed in the event the value of the lawsuit is less than
1,000 Jordanian dinars. In this case, according to the text of article 39/1 of the
Palestinian Civil and Commercial Procedures Law, the court’s ruling is final, not
appealable: “The conciliation court shall be competent to adjudicate the following: 1.
Actions whose value does not exceed (10,000) ten thousand Jordanian dinars or their
equivalent in legal tender and its judgement shall be final if the value of the action
does not exceed one thousand Jordanian dinars or its equivalent in the legal tender”.
The Palestinian legislator considered, if the value of the case does not exceed one
thousand Jordanian dinars, then the ruling of the magistrate's court will be final, and
the parties may not appeal the verdict rendered in this case. Perhaps the wisdom behind
this is that the lawsuit is of little value, and there is no need to present it to the Court
of Appeal®”® because it can lead to a backlog of cases, prolonging the dispute, and
wasting time and effort of the court. Therefore, to resolve the problem of backlogs in
judicial proceedings and thereby guarantee the efficient administration of justice, the
Palestinian law does not allow the appeal of this type of lawsuit. In addition, the
Supreme Constitutional Court in Egypt justified this by saying “The basis of not being
allowed to appeal these judgments is valueless of these suits, this determination takes

into account the effect of financial values on the importance of the case itself and the

importance of definitively determining the level at which the suit should be. This

372 100k at Singapore's Supreme Court of Judicature Act ("SCJA") was amended in 2010 "2010 SCJA
amendments” "Matters that are non-appealable or appealable only with leave". The categories of cases
which were non-appealable: (a) Where the amount or value of the subject-matter at the trial in dispute
was less than $250,000. Eunice Chua and Siyuan CHEN, "The Right to Appeal Against a Decision
Made on An Interlocutory Application: The Immediate Aftermath of the 2010 Amendments", Singapore
Academy of Law Journal 25, no. 2 (2013): 424-454. https://ink.library.smu.edu.sg/sol_research/1209
373 Mahmoud Younis, Towards A General Theory of Public Order Concept in The Code of Civil and
Commercial Procedure, P196.
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reduces the burden on the appeals and cassation courts, due to the consequent decrease

in the number of cases subject to appeal before them”>*,

Based on the foregoing, if an appeal is submitted to the Court of Appeal and the value
of the appealed lawsuit is less than 1,000 Jordanian dinars the appeals court must
decide not to accept this appeal on its own without the need to invoke it by the
respondent because this matter is related to public order. Therefore, the general rule is
that the judgement rendered in any lawsuit from a magistrate's court where the
lawsuit’s value does not exceed 1,000 Jordanian dinars, is considered a final judgement
that cannot be appealed, and the Court of Appeals must not accept this appeal if one
of the parties wants to appeal this lawsuit. There are legal exceptions to this rule

determined by article 203°7° which stated,

“Judgments and decisions rendered at last resort by conciliation
courts may be appealed by reason of their violation of the rules of
Jjurisdiction related to public order or of nullity in the judgement or

of nullity in the procedures which affected the judgement’576.

These exceptions are as follows in accordance with article 203:
A: Violation of the rules of jurisdiction related to public order, such as
judgements rendered by a court that is not competent due to absence of

jurisdiction “ratione materiae” or reason of the type or value of the case.

374 Egyptian Supreme Constitutional Court, Case No. 149 of the 33rd judicial year, 14/03/2005 hearing
session.

575 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p863.

376 Look at: Judgment of the C.C Convening in Ramallah in Case No. 915 /2014 Civil Action Issued
on Mar 29, 2016 Court: Cassation Litigation Type: Civil Case.
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B: Nullity of the judgement. The causes of verdict nullity include deficiency of
factual reasons for the judgement®’’, material errors or omissions in the
names, capacities of the parties, failure to cite the names of the judges who
rendered the judgement and the existence of internal contradictions in the
content of the judgement.

C: The occurrence of an error during the proceedings that affected the verdict®’s:
such as the nullity of the judgement being due to private deliberations, the
nullity of a statement of claim because it was not signed by the plaintiff or his
representative, or because litigation procedures were initiated during

discontinuance of litigation.

In the end, it must be said that the double-hearing principle, or in other words the right
of appeal is related to the public order. Therefore, the rules and procedures of this
principle or this right are deemed jus cogens rules which transcend the will of the
litigants and the will of the judge, as a result, the litigants may not agree to raise the
dispute directly before the Court of Appeal. In addition, the litigants are not entitled to
agree to challenge a judicial ruling that the law does not allow to appeal, such as the
issuance of the judgement within the limits of the value jurisdiction of the magistrate's
court, as previously explained. Such an agreement is contrary to public order.
However, it must be said in general that the right to appeal is a personal procedural
right, not a duty imposed on the litigants. The litigants, therefore, have the right to use
it or waive it within the limits of the law. It is permissible to agree between the parties

that the judgement of a Court of First Instance is the final ruling, and the litigants are

377 See, judgement of the C.C Convening in Ramallah in Case No. 283/ 2005, Civil Action, Issued on
Apr 9, 2007.

378 Richard Nobles and David Schiff, “The Right to Appeal and Workable Systems of Justice”, The
Modern Law Review 65, no. 5 (2002): 676-701, doi:10.1111/1468-2230.00403.
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allowed to waive the right of appeal if satisfied with this ruling®”®. The right to appeal
is available to litigants within the limits of the controls set by the legislator, therefore
violation of these controls which are considered as peremptory rules related to the

judicial system and relative to public order is not permitted>®.

In conclusion, it is not permissible to accept new claims for the first time before the
Court of Appeal. The Court of Appeal is obliged to rule against these claims being
accepted since acceptance is considered an explicit violation of the principle of double
hearing. Therefore, the request must have been previously presented to a lower court
and must have had a decision, positive or negative, rendered. Therefore, the
consequence of submitting the new claims in the appeal is the non-acceptance of this
request based on the text of article 221/1. “No new claims shall be admitted on appeal

and the court shall rule sua sponte not to admit them”.

4.7.3 The Time Limits of Challenges and Its Relationship to the Concept of Public
Order

The time limit for challenging a judgement commences on the day following the date
it is rendered and continues until the end of the last day of the deadline, save as
otherwise prescribed by law>8!. Taking into consideration that:
1. The time-limit for filing an appeal before the Court of Appeals is thirty
days®2.

2. The time-limit for appeals in summary matters is fifteen days.

57 Vilard BYTYQI, "The Right to Appeal as A Fundamental Right Under International Acts and
Jurisprudence, With Special Emphasis on Criminal Procedure", Acta Universitatis Danubius.
Juridica 13, no. 1 (2017): 131-140, http://journals.univ-danubius.ro.

580 Ibrahim Harb Moheisen, "The Relationship Between the Principle of Double Degree Judgement and
The Public Order in Civil Procedure Law Comparative Study", 267.

381 See, article (193/1)

382 See, article (205)
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3. The time-limit for challenges at cassation is forty days®>.

4. The time-limit for challenges moving for a retrial is thirty days running from:
the day on which the fraud or deceit was discovered, on which the forgery
was acknowledged by its perpetrator or judicially established, on which the
false witness was convicted of perjury or on which the documents in the

cases 4,

The right to exercise a challenge, whether before Court of Appeal or C.C, is not
absolute; There are a number of constraints or conditions which affect the ability to
mount a challenge. One such constraint is time. Legal certainty requires that challenges
be subject to time limits***. Time-limits for challenging a decision refer to the window
within which an appeal against a judgement or decision must be submitted, otherwise,
the right to challenge a ruling or decision will expire. Challenge dates are considered
dates related to public order. Consequently, failure to observe it will lead to parties
losing the right to appeal a ruling. Additionally, neither parties to the case nor the court
itself may agree to extend or shorten those dates. The court has no power under
Palestinian Civil and Commercial Procedures Law for 2001 to extend the time limit
provided under any written law. The court is only empowered to extend the time limit

prescribed under the rules only“®®.

383 See, article (227)

384 See, article (252)

385 Denisa Barbu, "He Some Regards Concerning the Term of Deciding the Appeal in Criminal
Proceeding", Lex ET Scientia International Journal 2, no. 23 (2016): 155-161.

386 An example is Article 11, which states "The process-server shall notify the judicial instruments
delivered to him within a maximum period of one week from the date he receives them unless the court
orders otherwise, and shall return them to the clerk of court duly annotated with the time at which they
were notified and the manner of their notification". Also, article 231 "The C.C shall instruct the
petitioner to complete payment of the fees if they are incomplete within the period, it determines and
shall dismiss the petition for cassation if he fails to do so without an acceptable excuse".
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The purpose of determining deadlines for challenging judgments is to end litigation as
soon as possible, as well as to ensure the stability of the legal status of the litigants,
because it is unreasonable for the respondent to be subjected to the uncertainty and
worry associated with indefinite appeals. For these reasons, procedural laws were
established to bring the litigation to an end within a reasonable timeframe, and with
the least expenses. In addition to the foregoing, the intention of the Palestinian
legislator, when setting the dates for appeal, was to ensure that judicial rulings not
remain exposed to nullity for a long time and to ensure that right to appeal be
guaranteed to affected parties for the shortest possible time. The above considerations
help ensure that the final adjudication in the cases will not be delayed. Equally, the
timeframe for raising an appeal should not be so short that the appellant is not in a
hurry to appeal the judgement before he has carefully considered whether the appeal

will be on his side or against him, and what causes his appeal should be based on>*’.

Time-limits for challenges are one of the matters the court must decide on its own
without waiting to be invoked by the parties®®®. This was confirmed by the C.C in case
no. 1254/2015, “The appeal time-limits are related to public order and the court must

raise it on its own™%’. Also, it may be invoked by the parties at any stage of the

387 William H. Adkins, "Could He Go Faster Than He Could? Ruminations on the Time Lapse from
Oral Argument to Opinion Filing in The Court of Appeals of Maryland", Maryland Law Review 51, no.
1 (1992): 205-223.

388 «Notice of appeal is “mandatory and jurisdictional and cannot be waived by the Appellate Court
(recognizing that timely appeal is jurisdictional and court required to dismiss untimely appeal “even if
no party to the appeal has raised the issue”. For more details see, Poor, E. King, "The Jurisdiction Time
Limit for An Appeal: The Worst Kind of Deadline-Except For All Others", Northwestern University
Law Review Colloquy 102 (2007): 151, https://northwesternlawreview.org/nulr-online/all-content/. In
addition, look at, Judgment of the C.C Convening in Ramallah in Case No. 1369 /2015 Civil Action
Issued on Mar 14, 2016 Court: Cassation Litigation Type: Civil Case. “The C.C must, on its own,
address everything that affects the procedural work that falls within the framework of the judicial
organisation related to and related to the public order, including the dates for challenging judgments”.
389 Judgement of the C.C Convening in Ramallah in Case No. 1254/2015 Civil Action Issued on Mar
16, 2016 Court: Cassation Litigation Type: Civil Case
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litigation process and before any court whether Court of Appeal or cassation court®”.

The parties can invoke that the challenging of judgement or decision was submitted
after the deadline through defence. The defence here is considered one of the
procedures defences related to public order. The time-limits for challenges are related
to public order as indicated above, and may be invoked as a defence even after
discussing the merits of the case, in the event the court did not notice that the appeal
against the judgement was submitted after the deadline passed. According to article
195 “Failure to observe the time-limits prescribed for challenging judgments and
decisions entails the dismissal of the challenge in form and the court shall rule sua

sponte to dismiss it°!”.

Time-limits for challenging judgement s are called extinguishing dates, lapse dates or
“Preclusive deadlines” because they lead to a lapse in the parties' right to file the appeal
after the time-limit specified by law. Some such as Abd Alrraziq Alsanhuri >*? believe
that the occurrence of force majeure during the challenge period does not stop the time
limit for challenging a judgement because it is a period of lapse. While others, such as
Al-Farra®®® opined that it is better to stop the deadline because it is not fair to rule an
appeal inadmissible due to a lapsed timeframe if a general incident occurs out of the
control of the litigant that prevented him from challenging the judgement within the
specified timeframe. An example would be force majeure, such as the occurrence of a

war, earthquake, or flood, existence of a widespread epidemic, these cases are

3% T ook at: Judgement of the C.C Convening in Ramallah in Case No. 979 /2014 Civil Action Issued
on Dec 18, 2014 Court: Cassation Litigation Type: Civil Case

1 Look at: Judgement of the C.C Convening in Ramallah in Case No. 683 /2018 Civil Action Issued
on Jul 11, 2018 Court: Cassation Litigation Type: Civil Case

392 Abd Alrraziq Alsanhuri, Mediator in Explaining the New Civil Law "The Theory of Commitment
in General" Commitment Sources.

393 Abdullah Khalil Al-Farra, Mediator in The Code of Civil and Commercial Procedures, p848.
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independent of the will of the parties and it is impossible for them to continue the
appeal procedures. After that, the appeal time limit will go back to continuing after the
force majeure situation ends. This is what the Palestinian judiciary adopted in its
rulings. For example, case no. 595/2020, Based on the Law No. 10 of 2020 which
declared a state of emergency in Palestine due to the Corona pandemic and deemed it
as a force majeure that entailed stopping the statute of prescription, appeals,
challenges, and all legal periods>**. In addition, the chairman of the supreme court also
issued Resolution No. 100 of 2021. The period starting from Sunday, 16/05/2021 until
Tuesday, 31/05/2021 is considered a period of suspension of legal periods due to the
Zionist aggression. Therefore, Palestinian legislator has decided to suspend the time
for challenging the judgment in the aforementioned cases. Thus, the date of challenge

should be suspended in each case where there is a force majeure.

In the end, the time limits for filing an appeal are related to public order and may not
be changed or modified, and the court must decide to dismiss the appeal in form if
submitted after the period specified in the law except in existence a force majeure.
Consequently, the rule is, provisions with respect to time are always compulsory unless
the power of extending the time is conferred to the Court. Failure to observe the time

period is fatal and renders the appeal null>*>.

3% Judgement of the C.C Convening in Ramallah in Case No. 595/ 2020 Civil Action Issued on Jun 21,
2020 Court: Cassation Litigation Type: Civil Case.

395 GHFSB v. Pemungut Duti Setem, court of appeal affirmed the decision on time limit to file an
appeal to the High Court for Stamp Duty cases / Court of Appeals confirmed 21 days’ period is
mandatory, and binding in any lawsuit. (Court of Appeal - Malaysia, Tax Cases Update 12th June 2019).
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4.7.4 Challenge Before Court of Cassation

At the outset, it must be said that the Judgments rendered by the C.C may not be
challenged by any of the means of challenge. Therefore, the judgments of the C.C are
considered Judicial precedents, and all other courts must not violate what the C.C
decided and ruled, otherwise, the judgment issued by these courts shall be considered
null and void. This is what Article 239 of the Palestinian Civil and Commercial
Procedures Law stipulates "If one of the circuits of the C.C finds that it will violate an
established judicial precedent of the C.C, the court shall sit in plenary assembly to
render its judgment. In all cases, such judgment is binding on other courts. Based on
the foregoing, the rulings of the C.C are considered legal findings that must be

observed and followed by all the courts.

As for the interpretation of judicial rulings, the court has the authority to interpret the
ruling issued by it, as Article 184 stipulates that "The parties may demand an
interpretation of any ambiguities or inconsistencies in the judgment by means of a
motion presented to the court which rendered it. The interpretative decision shall be
deemed complemental in all respects to the judgment it interprets, and shall be subject
to the same rules relating to the ordinary and extraordinary forms of review to which

the said judgment is subject".

Article 225 of PCCPL stipulates “Cassation is available against final judgement s
rendered by the Court of Appeals when such judgements are based on a violation of
law or on a mistake in its application or interpretation”. In addition, article 226
provides, the parties may challenge any final judgement through cassation in the

following cases:
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1- If nullity occurs in the judgement or in the procedures such as to affect the
judgement.

2- If the judgement under challenge contradicts a previous judgement that
acquired the force of res judicata and that was rendered towards the same

parties on the same dispute.

The C.C is the highest court in the Palestine judiciary concerned with Civil and
commercial cases. Decisions rendered at last instance may be challenged in a Court of
Appeal, where all aspects of them are re-examined, as to both facts and law™.
Decisions at last instance by courts of first instance or decisions by courts of appeal
may themselves form the object of an appeal before the C.C. There is one C.C for the
whole state. The court’s essential purpose is to unify the case law and ensure that the
interpretation of texts is the same throughout the whole territory, and to observe of the
limits between the jurisdiction of the different courts®’. It is the fact that the C.C is
unique that makes it possible to achieve uniformity of interpretation, and hence to
develop case-law that must be authoritative, unique and uniform while being
interdependent. Based on it, the judgement of court cassation is a binding legal

principle and judicial precedent for the C.C itself, and for all lower courts®®®.

396 See, Richard Price and Essam Al Tamimi, United Arab Emirates C.C Judgments Leiden: Brill,
2005.

397 Article (51) (In the event of a conflict of jurisdiction between two regular courts over the same action
and both declare their competency or non-competency to review the action, either of the litigants may
request the C.C to resolve the conflict and to designate the competent court).

398 Article (239) (If one of the circuits of the C.C finds that it will violate an established judicial
precedent of the C.C the court shall sit in plenary assembly to render its judgement. In all cases, such
judgement is binding on other courts). See, Matthias Van Der Haegen, "Building A Legal Citation
Network: The Influence of the Court of Cassation on The Lower Judiciary", Utrecht Law Review 13,
no. 3 (2017): 65, doi:10.18352/ulr.406.
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The C.C is not a court of third instance after the appeal courts and other courts®”. Its
purpose is essentially not to rule on the merits,*” but to state whether the law has been
correctly applied on the basis of the facts already definitively assessed in the decisions
referred to it. This is why the C.C does not, strictly speaking, rule on the disputes
resulting in the decisions referred to it, but on those decisions themselves. In reality, it
judges the decisions of other courts: its role is to state whether those courts have
correctly applied the law in light of the facts, determined by them alone, of the case
brought before them, and of the questions put to them. The purpose of each appeal is
thus to impugn a judicial decision, the task of the C.C being to state whether the law
has been applied correctly, or indeed incorrectly®!. In other words, the C.C has the
power to monitor rulings of lower courts in their application of the law, i.e., examine

the judgement from the legal point of view®",

It should also be noted that the cassation court can annul the entire decision or only
part of it, which is known as “partial cassation”. If the court accepts the petition for

cassation, it shall quash the judgement under challenge in whole or in part®®,

399 Matthias Van Der Haegen, "Transformation of The Cassation Model in France, The Netherlands
and Belgium: Piercing the Legalistic Veil", Transformation of Civil Justice, 2018, 349-378,
doi:10.1007/978-3-319-97358-6 19. As an exception to the rule of impermissibility of discussing the
subject matter of the case "the substance of the case" by the C.C, the C.C may discuss the essence of
the case and adjudge on it, in two was cases determined by the law at par 2, Article 237. "2. If the court
rules to quash the judgement under challenge, it shall be held to adjudicate the merits in either of the
two following cases:

A. If the case is susceptible to determination on its merits. B. If the challenge has been raised for the
second time".

600 "European E-Justice Portal", E-Justice.Europa. Eu, Last modified 2020, https://e-
justice.europa.cu/content_ordinary courts-18-it-maximizeMS-en.do?member=1.

601 Elisabetta Silvestri, "The Italian supreme C.C: of Misnomers and Unaccomplished Missions", fus
Gentium: Comparative Perspectives on Law and Justice, 2017, 229-245, doi:10.1007/978-3-319-
52344-6 11.

602 wHof Van Cassatie | Federale Overheidsdienst Justitie", Justitic.Belgium. Be, Last modified 2020,
https://justitie.belgium.be/nl/rechterlijke _orde/hoven_en_rechtbanken/hof van_cassatie/. Such as, the
parties may challenge any final judgment through cassation in the following cases: "If nullity occurs in
the judgment or in the procedures such as to affect the judgment". Article 226/1.

603 Article 236/1.
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Therefore, if the court cancels a judgement, either wholly or in part, it will generally
remit the case to a different court of the same rank as the one whose decision was
annulled. In specific cases, the case will be remitted to the same court, where it will be
reheard by different judges. However, after annulment by a cassation court, the
“annulled part of the” case is always tried de novo, both on questions of fact and on
questions of law, by the court to which it has been referred. Thus, the C.C is free to

choose the court to which it refers a case®®.

It has already been said that the cassation court is not a court of the third instance after
the appeal courts and other courts and only hears appeals in last resort against decisions
of lower courts and tribunals, only on points of law, not to rule on the merits of the
lawsuit®®. Therefore, and according to article 232/1. "New grounds may not be raised
nor new evidence presented before the C.C unless such is related to public order".
Therefore, the petition of cassation shall include a clear and specific statement on the
reasons for the challenge. In addition, no grounds may be expressed other than those
previously stated by the parties in the petition for cassation. Also, new defences or
claims may not be submitted before the cassation court unless are related to public
order.

In addition, the C.C may, on its own initiative, raise issues related to public order.
Accordingly, the evidence or defences related to the public order can be raised at any
time, even for the first time, before the C.C., in other words, defences or evidence not

previously raised before the court of merits “trial court”, provided the defence or

604 Francis Deak and Max Rheinstein, "The Machinery of Law Administration in France and

Germany", University of Pennsylvania Law Review and American Law Register 84, no. 7 (1936): 846,
doi:10.2307/3308544.

605 Sofie M. F. Geeroms, "Comparative Law and Legal Translation: Why the Terms Cassation, Revision
and Appeal Should Not Be Translated...", The American Journal of Comparative Law 50, no. 1 (2002):
201, doi:10.2307/840834.
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evidence is written in the petition of cassation because oral pleading is not permitted
before the C.C. Based on that, the general rule is that the new defences, evidence,
requests, and grounds may not be submitted before the C.C, the exception being if

these defences, evidence, and claims are related to public order®®.

As previously mentioned, defence or evidence is considered related to public order if
it aims to achieve a public interest, in other words, if it is in the interest of justice, or
if it is related to the rules of the judicial system. If the cause or evidence is related
solely to the interest of the parties, it is not considered related to public order, and so
may not be raised for the first time before the C.C%’. An example of the defences or
evidence that the legislator considered related to public order is the defence that the
trial court has no jurisdiction to hear the case, such as if the case was heard before the
Magistrate’s Court, while the requirement is that it be heard before the Court of First
Instance because its value exceeds 10,000 Jordanian dinars. This defence relates to
public order because the jurisdiction rules relate to public order, as it aims to organise
the judicial system and clarify the jurisdiction of each court in the state. This was
confirmed by the Palestinian C.C in many of its rulings, for example, case No.
767/2018 “The matters regarding value jurisdiction are considered related to the public
order concept that the court must handle with them on its own, even if none of the
litigants raises or invoke these matters before the court. In accordance with what is

established in jurisprudence and law”®%®. As well as case No. 2018/567, The plaintiff

606 Article 234/1 “If the court sees the need for oral pleadings, it may hear the lawyers of the parties.
The parties shall not be allowed to appear in person without practising lawyers”.

07 There is an opinion said, the Cassation court should intervene when serious errors by lower courts
are referred to it, even if such errors merely affect the interests of parties and a judgement of the C.C
would not help to develop the law generally. It should be guaranteed, to the maximum possible extent,
that justice is done in the litigation. See Ales Gali¢, "A Civil Law Perspective on the supreme court and
it is Functions", Studia luridica 81 (2019): 44-86, do0i:10.5604/01.3001.0013.5451.

698 Judgement of the C.C Convening in Ramallah in Case No. 767/2018 Civil Action Issued on
16/04/2019: Cassation Litigation Type: Civil Case.
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demands an amount of 171,834 shekels. Therefore, the entire case is outside the
jurisdiction of the Magistrate’s Court and within the jurisdiction of the Court of First
Instance, taking into account that the value jurisdiction is from the public order and
the court has the right to raise it on its own. The Court of First Instance in its appellate
capacity did not take into account the issue of value jurisdiction according to the law,
so its judgement was defective and must be annulled®”. Value jurisdiction is deemed
part of public order and may be raised at any stage of litigation, including before the
C.C, even for the first time, i.e, the issue of value jurisdiction has not previously been

raised before the Court of First Instance®'?.

In addition, where one of the parties claims the judge who heard the suit was
disqualified to hear the case because he has previously heard the case as a judge,
expert, arbitrator or mediator, this is also considered a matter of public order. In this
situation, according to article 141, the judge must decline to review a case, even if
neither party moves for his recusal. The C.C ruled in this regard. It is prohibited for
the judge who has heard the lawsuit before the Court of First Instance to participate
with the panel of judges that hear the case before the Court of Appeal. The C.C found
that Judge Ruba Al-Taweel heard the case before the Court of Appeal, in spite of her
having heard the same case before the Court of First Instance. Therefore, the appeal
judgement and all the procedures taken in this lawsuit before the Court of Appeal must
be annulled, because whatever is based on null is inevitably also null, and the nullity

is indivisible. In some jurisdictions, this approach has been called the "fruit of the

69 Judgement of the C.C Convening in Ramallah in Case No. 2018/567 Civil Action Issued on
19/11/2018: Cassation Litigation Type: Civil Case.

610 Judgement of the C.C Convening in Ramallah in Case No. 1219/2015 Civil Action Issued on
2018/9/26: Cassation Litigation Type: Civil Case.
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poisonous tree" doctrine®!!

. Another example, submitting evidence to the cassation
court that the subject matter court had pronounced the judgement in closed session,
while the pronouncement of judgement must be in public, otherwise, the judgement is
null®!2, This evidence or defences relate to public order and may be invoked by
litigants before C.C even if it has not been previously raised before the trial court. The

C.C as a court of law must also verify on its own that there is no breaking to any legal

rules related to the procedure of public order.

In addition, new evidence may be submitted if it relates to procedural defects in the
judgement, provided it is limited to written evidence®!®. Examples of procedural law
violations in a first or second instance court which justify a nullity challenge being
brought against the rulings of said courts:

1. If the judgement was not signed by the judges who rendered it®'*

2. If the deliberation in respect of a judgement not conducted in camera between
the judges who heard the closing pleadings®'®.

3. Ifthe case is reserved for judgement and the panel of judges is replaced but the
new panel fails to hear the closing statements of the parties prior to rendering
its judgement®'®.

4. Due to errors involving service of the claim, with regard to the time and the

manner in which persons were to be called to court.

61! Judgement of the C.C Convening in Ramallah in Case No. 2012/274 Civil Action Issued on
24/4/2014: Cassation Litigation Type: Civil Case.

612 See, Judgement of the C.C Convening in Ramallah in Case No. 1311/2017 Civil Action Issued on
2019/4/1: Cassation Litigation Type: Civil Case.

613 Article (232/2)

614 Article (172)

615 Article (170)

616 Article (171)
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5. Due to the litigants’ lack of sufficient capacity or power to appear in court.

In each of the above examples a first or second instance procedural law has been

violated thus a nullity challenge may be brought against the rulings of said courts®'”.

This was confirmed by the C.C in challenge no, 997/2014. The C.C must
independently examine the legal grounds on which the appealed judgement was based.
This is because this is related to the procedural work that falls within the framework
of the judicial organisation related to public order. Through examining the minutes of
the sessions, the C.C. finds that the ruling body heard the closing statements in appeal
no. 120/2012, then reserved the appeal for review and gave the decision at the
10/23/2014 session. In the judgement pronouncement session on 10/23/2014, the panel
of judges was replaced by another panel, different from the panel that heard the closing
statements, which did not re-hear the closing statements. It is a requirement that
deliberation be confidential, between the judges who heard the closing arguments,
otherwise the judgement will be null. Furthermore, if the case is reserved for
judgement and the panel of judges is replaced, the new panel shall hear the closing
statements of the parties and then render its judgement. This matter is related to public
order. Consequently, the C.C decided to annul the judgement by force of law for

violating the provisions of articles 167 and 169%'8.

617 See, Marco de Benito, "Civil Cassation in Spain: Past, Present, And Future", lus Gentium:
Comparative Perspectives on Law and Justice, 2017, 97-130, doi:10.1007/978-3-319-52344-6_6.

618 Judgement of the C.C Convening in Ramallah in Case No. 997/2014 Civil Action Issued on
21/05/2015: Cassation Litigation Type: Civil Case.
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619 one member of the committee who participated in

Counsellor Nazim Oweida
preparing the Palestinian Civil and Commercial Procedures Law, said, and Professor
Ahmad Barak®® agreed with him in this regard:

The evidence or grounds related to the public order is subject to the discretion of the
C.C based on what the plaintiff presents in his request and the facts on which he relies,
indicating the seriousness of these defences, the new causes and evidence, and the
extent of their violation of the rules of public order. This issue represents a heavy
burden on the plaintiff when requesting to present new evidence, defences and grounds

before the C.C because this must be proven by official documents because the court

only accepts written evidence.

Finally, it should be noted that the Palestinian law did not explicitly enumerate which
defences and evidence related to the public order and which did not but instead left the
determination of same to the discretionary power of judges. Such discretionary power
has the potential to lead to a contradiction in the judicial rulings. As a result, one judge
may consider that some evidence or defence relates to public order while another judge

considers otherwise.

Judge Maher El-Gamal comments on this point by saying®?!: Article 232 talked about
the possibility of presenting new defences or grounds related to public order before the
C.C. However, there is no legal criterion for determining which defences or evidence

are related to public order and which are not. Moreover, these defences or evidence

619 Interview conducted with attorney Nazim Oweida, Palestine—Gaza, September 10, 2020.
620 Interview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.

21 Interview conducted with Maher Aljamla, judge of the Magistrate's Court, Palestine—Gaza,
November 22, 2020.
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cannot be limited. Furthermore, the submission of the evidence is conditional on two
matters, related to the public order and this evidence must be written. This matter is
subject to the supervision of the C.C which alone decides to accept the submission of

new evidence and grounds by examining each case individually.

In conclusion, new grounds may not be raised nor new evidence presented before the
C.C unless such is related to public order. Palestinian law did not mention clearly nor
did it explicitly enumerate which defences and evidence related to the public order and

which did not.

4.8 Concluding Remarks

The concept of public order is a recognition of the fact that some norms are more or
less important than others. The judicial role represented by judges spans from the
initial preparation of the suit for ruling through to the point where a judgement has
been rendered based on its merits. In this chapter, the researcher analysed and
explained the judicial role in the application of the public order concept in Palestinian

Civil and Commercial Procedures Law.

To recap, this chapter began with a brief overview of the court hierarchy in the
Palestinian judicial system. This was followed by an analysis of the main differences
between the nullity of a judgement and its inexistence which determined that even if a
nullity is related to public order, this would not lead to a judgement being considered
non-existent or result in the loss of its entity. The key conclusion of this analysis was
it is not possible to differentiate between the concept of an inexistent judgement and

the concept of nullity through the idea of public order. Rather, each case must be
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studied separately to find out the cause of the defect that affected the judgement to

determine whether the ruling is null or non-existent.

Discussion and analysis then turned to the judge’s role in the application of several
basic principles in the judicial system that must be observed when hearing the case,
the first of which was the adversarial principle among litigants which stems from the
right to defence. This principle requires that the judge must give freedom to litigants
to present their defence and evidence and relates to the concept of public order.
Therefore, any infraction of this principle leads to absolute nullity of all of the

procedures and the judgement.

This was followed by a review of the procedures for deliberation, judgement
pronouncement and the public hearings principle in civil proceedings. The key
observations were:

1. Deliberation must be conducted between the judges who heard the pleadings
and participated in the issuance of the verdict only, otherwise, the verdict
would be null.

2. Both the principle of public hearings and the trial sessions require the
pronouncement of the judgement to be public, otherwise, the judgement is null.

The key point is that the Court of Appeal must decide the nullity of all procedures and
consequently the nullity of the judgement if it finds any breach of these principles and
rules.

Discussion then turned to the contents of judicial statements. Here, the researcher

concluded, through the analysis of and categorisation of the data in judicial statements,
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that Palestinian law has not distinguished explicitly between judicial statement data
that relates to public order and that which does not.
This chapter concludes with a review of the judicial challenge stage with a view to
understanding the impact of public order. The four key areas reviewed and analysed
were:

1. Principle of Res Judicata “Claim Preclusion”

2. The Relationship Between the Principle of Two Levels of Litigation

3. The Time Limits of Challenges

4. Challenges before the C.C

Through analysis of Palestinian law and review of interview feedback, it is found that
the jurisprudence unanimously agreed that the principle of Res Judicata was rooted in
the concept of public order. Equally, both the rules of litigation degrees and the time
limits of challenges relate to the concept of public order and that they are jus cogens
rules which transcend the will of the litigants and the will of the judge. The conclusion
with respect to challenges before the C.C was that new grounds may not be raised nor

new evidence presented before the C.C unless such is related to public order.

In the next and final chapter, "Chapter Five", the main findings of the study are

presented together with the researcher’s recommendations and proposals for clarifying

the concept of public order in Palestinian Civil and Commercial Procedures Law.
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CHAPTER FIVE

FINDINGS AND RECOMMENDATIONS TO IMPROVE PUBLIC
ORDER CONCEPT

5.1 Introduction

This chapter contains a summary of the research, followed by a description of the
major and specific findings for this thesis. Finally, the thesis gives suggestions and

recommendations for further work and future research.

5.2 Research Summary

Civil Procedure Law is a set of legal rules relating to the judicial system of the state,
detailing the organisation of litigation before the regular courts, as well as the
governing rules and criteria to be used by the courts when adjudicating civil cases.
These rules explain how to file a lawsuit, detail permissible defences, claims, and
orders in civil cases, specify the judicial process, and document how to challenge a

judgement.

The concept of public order is a general and comprehensive legal concept. This
concept has a distinctive and clear effect in all branches of law, whether in the public
or private law department. Despite frequent references to public order within
jurisprudence and among the judiciary, no clear, precise definition currently exists.
This is what the researcher aimed to do through this study by reaching a comprehensive

definition by gathering the opinions of legal scholars and judiciary rulings, especially
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the rulings of the C.C. It can be said that the public order concept is generally the set
of rules on which the entity and basis of society are based and failure to observe it may
lead to collapse of society. Examples of these rules are related to the rights and
freedoms of individuals in society, as well the rules related to the political entity of the
state such as the system of government in the state and its type “republican -
monarchical - federal ...”, in addition to the rules related to the formation of authorities
in the state and determining the jurisdiction of each power “Executive, legislative and
judicial”. Also, the economic system and social foundations of the state “such as the
family and labour system” are part of the public order concept. This concept relates
closely and directly to the rules of public law, though it is equally relevant to the rules
of private law. In both cases, this public order concept aims to ensure the integrity of

legal procedures, actions and add judicial protection for these actions®?2.

The connection between the concept of public order and legal rules arises from the
division of the legal rule into a peremptory “a jus cogens norm” and complementary
rule. The peremptory rule is non-discretionary, meaning that individuals may not agree
on what contradicts it. However, the complementary rule permits individuals to agree
on what is contrary to it according to the pacta sunt servanda principle. This division
i1s possibly more apparent in the rules of international law. However, every law,
whether public or private, contains these two types of rules. The Palestinian legislator
linked the public order concept to the legal rule, which led to the division of the legal
rules into peremptory and complementary rules, as described above. Therefore, the
legislator decided to protect special legal rules related to public order due to their

importance and great role in society. These rules aim to protect a general political,

022 Interview conducted with attorney Nazim Oweida, Palestine—Gaza, September 10, 2020.
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social, or economic interest related to the higher system of society above the interest

of individuals, all individuals must observe and achieve this interest®?>.

This study discussed the public order concept in the branches of law in a brief way in
the second chapter of this thesis, but the main objective of the study is to study and
address this concept in one of the branches of private law, the law of civil procedure,
where the law decided to nullify every agreement or procedure that breaches public
order and gives each interested party the right to invoke this nullity. Additionally, the
court may, of its own accord, raise any issue related to public order without waiting
for the parties involved to invoke that, and nullity of the procedure can be raised
through the attorney of a party who is legally entitled to invoke it, at any stage of the
litigation procedures, even for the first time before the C.C, provided that realistic

grounds of this nullity were previously brought before the court of merits.

The main objectives of the dissertation are:
1- To reach a specific definition of the concept of public order and quantify its
importance Palestinian Civil and Commercial Procedures Law
2- Enumerate and specify the legal and judicial rules and procedures related to
public order
3- Work to improve the application of the principle of public order by proposing
legal articles to avoid cases of nullity due to procedural irregularities related

to the public order concept.

623 Interview conducted with Judge H. K, Palestine—Gaza, December 1, 2020.
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4- To suggest improvements to existing law relating to the concept of public
order and the associated judicial exercise of same in Palestinian Civil and

Commercial Procedures Law No. (2) of 2001.

This study is a legal study. In addition, a comparative approach was adopted in a
certain aspect with the Egyptian Civil Procedure Code, due to the great similarity
between it and the Palestinian law. The adopted approach helped the researcher to
enumerate the procedures and rules that the legislator considered related to the public
order concept to reduce the nullity cases associated with these procedures and prevent
the contradiction of judicial rulings, by analysing the relevant laws and court

judgments.

The nullity theory has been adopted as the basis for this study since associated
procedures or rules are considered essential if they are related to public order.
Consequently, the parties may not violate this procedure, otherwise, the judicial action
consequences from this procedure or the rule is totally null “absolute nullity”. This
work conducted a comprehensive analysis of relevant legal articles to identify cases of
nullity of procedures related to the public order concept under Palestinian Civil and
Commercial Procedures Law. Consequently, this study proposed some legal articles
that would give a complete idea of this concept and the cases related to it, in addition

to the resulting impact from these cases.

Chapter two focussed on the first research objective which was to study the concept of
public order. To achieve this, a doctrinal legal approach was adopted to study and

identify the concept of public order as well as to determine the general grounds for this
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concept in some branches of public and private law, as well as in Islamic jurisprudence,
but, in particular, in the Palestinian Civil and Commercial Procedures Law
Furthermore, a doctrinal legal approach was adopted to answer the first question of the
study, which is about the extent of the imperative of public order concept in each law
separately and understanding the impact of the link among the procedures or rules with

this concept.

The second research objective of this study was to study the application of the concept
of public order in Palestinian Civil and Commercial Procedures Law No. (2) of 2001.
To achieve this objective, a doctrinal legal approach coupled with interviews was
adopted to thoroughly analyse the legal articles in the Palestinian Civil and
Commercial Procedures Law to try to enumerate the rules and procedures stipulated
in these articles from initial filing of a lawsuit until rendition of judgment in the case,
as well as the appeals procedure that related to public order. The same approach was
applied to establish and understand the risks facing the parties” “litigants” if there was
a violation during the litigation procedures for an essential procedure or a substantial
principle related to the public order. In addition to the doctrinal legal approach and
interviews, a comparative approach was also adopted whereby the study referred to
Egyptian Civil Procedure Law in certain situations, especially in cases of interference
in public prosecution in civil lawsuits because the Palestinian legislator did not
mention or organize cases of public prosecution interference in civil lawsuits, as the

Egyptian legislator did.

The third objective of this study was to study the judicial role in the application of the

concept of public order based on Palestinian Civil and Commercial Procedures Law
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No. (2) of 2001. To accomplish this, a doctrinal legal approach coupled with the
interview’s method was adopted to address the role of courts and judges in promoting
the concept of public order through precedents and judicial rulings, as well as in trying
to limit cases of invalidity of judicial decisions due to the existence of procedural

defects either during the litigation or appeal stage.

Regarding the interview’s, semi-structured interviews were conducted in order to
collect the necessary data to fill the secondary data gap related to the risks facing the
parties in the litigation stage, most notably the nullity of the judgment if there was a
violation of procedures related to public order concept under Palestinian Civil and
Commercial Procedures Law. The reasons for such choice are;

1- The few academics specialising in civil procedure law who are aware or have
the required knowledge for public order concept in this law. On the other
hand, there are a number of judges and lawyers with long practical experience
in civil procedure law.

2- Interviews in general and selmi-structured interviews in particular allowed
the researcher to get a thorough understanding of the interviewee’s views for
the purpose of gathering more in-depth information than is possible by a
survey method.

3- Taking into consideration the nature of the study, the interview method was

more beneficial than surveys.

The selection of a group of people to be interviewed is very important because it can
influence the study. The study initially required interviews with three groups of people

who deal with civil procedure law on a daily basis, especially before the courts. These
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three groups of people are judges, lawyers, and academics in law schools. Interviews
were conducted with Palestinian academics, judges, and lawyers from the Gaza Strip
and West Bank. Interviewing and communicating were done via social media and
email correspondence. The aim was to compare data between respondents to formulate
an accurate picture from multiple perspectives, about public order concept and how
rules and procedures related to it are handled in the Palestinian Civil and Commercial

Procedures Law.

It is anticipated that this thesis will be valuable in reducing the delay in adjudicating
civil cases and achieving full justice, in addition to saving time, effort and expenses.
Additionally, it is expected that this thesis will help draw the attention of the
Palestinian legislator to the legal gap in the Palestinian Civil and Commercial
Procedures Law. Consequently, this thesis will be the basis for reforming the legal gap
related to the subject of this study by amending or proposing new legal articles to
improve public order concept in the Palestinian Civil and Commercial Procedures

Law.

5.3 Research Findings

The research findings include the major findings and specific findings as follows:

5.3.1 Major Findings

This study has critically examined and reviewed previous literature regarding risks and
possible legal remedies for cases of nullity judicial procedures and judgement s related
to the public order concept by analysing legal articles and relevant court rulings with

the goal being to clearly identify conditions leading to nullity. Identification of same
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would enable timely adjudication and reduced appeals thus saving time and effort. In
order to achieve this, a comprehensive method was adopted to reduce nullity cases by
attempting to enumerate and specify the procedures and rules related to public order

and try to reduce contradictions in judicial rulings.

To summarise the major findings of this research, the results will be presented
sequentially according to each research objective. In the beginning, the first chapter
discussed the background of the study ranging from several issues such as the problem
statement, research questions, and objectives, significance of the study, research

methodology, limitations of the study, and literature review.

The first objective was to present a comprehensive view of public order concept in
the branches of public and private law, Islamic law and English jurisprudence. Chapter
two revealed that public order as a concept, idea, or principle is present in all
departments of the law and books of jurists. Additionally, the second chapter focused
on the importance of defining and distinguishing the rules related to public order
concept in various fields of law as well as clarifying the difference between it and the
rules that are not related to public order concept, especially in the civil and commercial
procedure law. Controversy arose about the nature of the rules of civil procedure law
that are considered related or not related to public order. The problem is that there is
no clear criterion to distinguish between rules that are considered public order or not,

in this law.

However, it can be said that the rule or procedure is considered linked to public order

concept according to the criterion of interest, i.e., if the legal rule serves the interest of
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society as a whole and not only the parties, here the interest is general, then it is a rule
related to public order and binding peremptory for all. While, if the rule or procedure
concerns the parties or litigants only and does not affect the rest of the members of
society, then it is a private interest, so this rule is not related to public order and is not

binding on individuals.

Furthermore, the findings contained in chapter two present that any violation or breach
of a legal procedure or rule that the legislature considers related to public order based
on the interest criterion will lead to the absolute nullity of all the effects and
consequences of this rule or procedure according to the theory of the “tainted fruits of
the poisonous tree” whatever is based on the null is inevitably also null. This ultimately

causes the nullity of the judgement rendered in the case.

The findings in chapter two also indicate that the procedures or rules related to the
concept of public order have high risk implications. The public order concept gives
parties the right to raise this matter before the court if there is a breach of any procedure
or rule related to this concept, as well as the right of the court to raise this matter on its
own initiative, without the need to wait for the parties to invoke this issue at any stage
of litigation, before any court, whether before the Court of Appeal or the C.C. The
aforementioned is not permissible if the rule or procedure is not related to the principle

of public order.

Chapter Three describes the extent to which the articles of the Palestinian Civil and
Commercial Procedures Law relate to public order concept, from the initial stages of

filing suit before the court until judgement is rendered, and beyond in the event
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judgement is appealed. At the beginning of this chapter, it was found that the rules of
judicial jurisdiction “specialty, the value” relate to public order, while the rules of local
jurisdiction are not related to public order. Consequently, if the court is not competent
to hear the lawsuit, it must decide on its own initiative not to hear the case and refer it
to the competent court according to the law. In addition, it is not permissible to agree
between the parties to violate the rules of jurisdiction because they are related to public

order. Otherwise, all the procedures will be null and void.

The researcher also concluded in chapter three, after analysing the relevant legal
articles that the conditions for accepting the lawsuit, represented by “the existence of
legal interest for the party who is filing the lawsuit, legal capacity of the parties, and
the attorney's signature on the statement of claim”, are related to the public order and
the court on its own initiative must decide not to accept the suit in the event that these
conditions are not met. Furthermore, the researcher concluded that the Palestinian
Civil and Commercial Procedures Law No. 2 of 2001 failed to regulate cases of
interference by the public prosecution in the civil suits. Contrary to what the Egyptian
legislator did in the Egyptian Civil Procedure Law No. 13 of 1968, where a section
was devoted to regulating these cases through articles 87 - 96. It should have been for
the Palestinian law to oblige the public prosecution to intervene in the civil lawsuit if

it relates to public order or morals in order to achieve justice and the public interest.

With respect to the process of notification of judicial documents, the “process of
announcing”, the researcher determined that there is data that absolutely must be
included in the judicial notification mentioned in article 9. While some data relates to

public order and some does not, the law did not explicitly differentiate between the
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two. With the exception of the statement regarding the name and signature of the
person serving the notice, most of the data specified is not related to public order.
Consequently, if the instrument of notice does not include the name and signature of
the person serving the notice, this notification is considered null. This nullity is related
to the public order, and the judge must decide the nullity of the notification notice and

all the procedures taken in the case.

The third chapter also highlights that the judge is not fully qualified to hear the case in
certain cases. These cases relate to public order and are called cases of absolute
disqualification “disqualification of the judge by force of law”. As a result, the judge
must decline to review a case, on his own initiative without the need for a demand
from the parties, otherwise, any decision or judgement handed down by the judge in
one of the above cases shall be null and void and the suit must be heard again before
another judge. While there are less strict cases, cases of recusal of a judge by request
of litigants, or situations where the judge has recused himself from hearing the case,
these cases are not related to public order and the interested party must raise this issue
in the event that one of these cases referred to in article 143 exists otherwise, the
judgement is valid.

Moreover, the results presented in chapter three indicate a very important point related
to the legal defence during the hearing of the case “procedural, substantive defences
and a plea of inadmissibility the lawsuit”. The Palestinian law did not adequately
organize the defences. After the researcher analysed the relevant legal articles, he came
to the conclusion that the defences are divided into two types, those that are related to
public order and those that are not. Defences relating to public order have provisions

and effects that are completely different to defences not related to public order. The
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most important of these effects is that public order defences may be raised either by
the parties themselves at any stage of the litigation process, before any court or by the
judge himself. A defence that is related to public order, such as the plea that the judge
is not qualified to hear the case or the defence that the court non-case value jurisdiction,
leads to the nullification of all procedures taken in the case. The study concluded that
Palestinian law did not enumerate or specify which defences related to public order
and which did not and concluded it must define it clearly and detail conditions for

nullity in order to guide the judge.

Finally, the third chapter presents cases of suspension of litigation, “litigation
obstacles” and their relevance to the study since some of these cases are related to
public order. In situations relating to public order, such as the requirement to
discontinue hearing the case if one of the parties dies or loses legal capacity, the court
must decide to stop hearing the lawsuit of its own accord without intervention by either
party. Therefore, if the court continues to hear the case, this leads to the nullification
of all judicial procedures including the judgement rendered. This is in contrast to cases
of suspension of litigation not related to public order where if the parties do not
officially request discontinuance in hearing of a suit, the court must continue hearing
the case even if there is a reason for the parties to request stop the litigation. For
example, litigation shall not be discontinued by reason of the death, resignation, or

dismissal of the lawyer for one of the parties.

Chapter Four explains the judicial role in implementing the public order concept in the
Palestinian Civil and Commercial Procedures Law, beginning from the preparation of

a suit for adjudication on its merits, through to judgement being rendered, including
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the ways and rules to challenge a judgement until it has acquired the force of res
judicata. At the beginning of this chapter, the study clarified the difference between
the nullity of the ruling and its non-existence. The finding was that the idea of public
order is not suitable for distinguishing between the nullity of a ruling and its non-

existence, but rather each case must be studied independently.

Furthermore, Chapter Four deals with several basic legal and judicial principles that
the court and judges must adhere to and act on. These principles are closely related to
the public order concept, and any breach of them will lead to the total nullity of the
judicial ruling. As indicated in chapter four, the principle of confrontation between
litigants is a general and basic principle which enables the parties to see the case
documents, present their defences and evidence, discuss it, and to defend their rights
against each other. The study concluded that the Egyptian Civil Procedure Law
guaranteed this principle better than the Palestinian law by explicitly stipulating it in
article 168, and there is no equivalent for this article in the Palestinian Civil and

Commercial Procedures Law.

Additionally, the study discussed the principle of deliberation and consultations among
the judges in camera to render a verdict, the study found that the Palestinian law
explicitly stipulated this principle and arranged nullity on the breach of this principle
by the judges. Findings in chapter four also show that the principle of public hearings
is one of the most important judicial principles in most legal systems. As a result, the
nullity related to the violation of this principle relates to public order. The judgement

shall be null and void if rendered in a closed session.
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Chapter four also reviewed which data should be included in a judgement statement.
The study concluded that some of the data specified is essential and must exist in the
verdict report for it to be deemed valid, its absence results in the judgement being null
and void. Palestinian law did not distinguish between essential primary data related to
public order, the absence of which would lead to the nullity of the ruling, and
secondary data whose absence on the judgement statement does not affect the validity
of the judgement. The study classified the aforementioned data based on a

comprehensive analysis of the relevant legal articles.

Chapter Four also highlights the role of the public order concept during the challenge
stage. The study discussed the principle of force of res judicata and its relationship to
the public order concept. The study concluded there is no contradiction between the
rule of the force of res judicata and the public order concept, but instead they are two
sides of the same coin. The rule of the force of res judicata is an application of the
public order concept and one of its rules because its primary goal is to establish rights,
save time and effort, and not occupy courts with lawsuits that have previously been

ruled upon.

The study also discussed the principle of double-hearing and the right to appeal and
determined that this principle and the rules governing it relate to public order concept.
Therefore, it can be said that the appeal is a right available to parties within the limits
of the controls set by law. It is not permissible to violate these rules, because they are
peremptory rules related to the judicial system and public order. Additionally, the

study discussed the time limits for challenges. Findings showed that the time limits for
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challenges are related to public order and consequently a court must raise this of its
own accord without waiting for the parties to invoke it at any stage of litigation.

Finally, Chapter Four highlights the possibility of raising new evidence or new
grounds before the C.C. Through the analysis of the relevant legal articles, the study
concluded that Palestinian law exhibits a legal deficiency as it permits the submission
of new defences or new grounds before the C.C if they are related to public order but
does not enumerate or specify which defences or grounds relate to public order and

which do not.

In general, it has been noted that there is definitely no clear definition of the term
public order under the Palestinian Civil and Commercial Procedures Law. Not only
that, but the law used the term public order in many places and legal articles without
enumerating or specifying which rules, procedures, and defences relate to this concept
and which do not. The absence of such clarity has greatly affected the work of the
judiciary, as one judge may consider this ground or defence relates to public order,
while another judge sees otherwise, which leads to contradictions in judgments and
the prolongation of litigation. The aim of the study was to set a criterion to distinguish
between rules and procedures related to public order or not. With this being the case,
the next section presents viable, readily achievable recommendations to address noted

gaps in Palestinian Law.

5.3.2 Specific Findings

Many legal challenges were found to have impeded or prevented the improvement of
public order concept in Palestinian Civil and Commercial Procedures Law. The biggest

challenge was the absence of a legal provision to define and regulate this concept or
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enumerate and specify the rules and procedures that relate to it. Another challenge
related to this concept is the impact of considering the rule or procedure related to the

public order concept, which means absolute nullity if this procedure or rule is violated.

While the Palestinian legislator adopted most of the articles of the Palestinian Civil
and Commercial Procedures Law No. 2 of 2001 from the Egyptian Civil Procedure
Law, it did not necessarily copy them verbatim. During the course of ths study it was
established that there are many legal issues better regulated by the Egyptian legislator
than the Palestinian legislator. This was especially true in cases of public prosecution

intervention in civil lawsuits.

The following is a summary of the specific findings of this research paper.

1- A null judgement is a judicial ruling that contradicts the legal model indicated by
the law, either due to failure to follow the procedures stipulated by the legislator or
because of a previous invalid procedure that affected it. The null judgement acquires
the force of res judicata, even if the nullity is related to public order, if not challenged
within the period specified by law. However, the null judgement is challenged within
the permitted time frame, it will be nullified, and its impacts removed. In other words,

litigants return to the status as if the lawsuit had not been filed before.

2- The procedure or plea is classified as related to public order if the following
conditions are met:
A-The plea or procedure may be raised by the court of its own accord or can be

invoked by the litigants themselves.
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B- The procedure’s underlying subject matter or the goal it seeks to achieve is
the public interest that serves the whole community, not just the interest of
the litigants.

A defence or plea related to public order may be invoked at any stage of litigation
procedures before any court even before the C.C. This applies even if this plea or
defence has not been previously invoked or raised before the trial court “court of first
degree”. Absolute nullity is the effect of violating the procedure or rule related to

public order and not a relative nullity.

3- The nullity is considered related to public order in the following situations:

Table 5. 1
Cases of Nullity that Related to Public Order Concept

Situation: An example

A procedure is null if the law The deliberation among the judges shall be

expressly provides for its nullity conducted in camera “conducted privately”,
otherwise, the judgement will be null and
void.

If the judge must rule sua sponte Failure to observe the time-limits prescribed

on the matter for challenging judgement s will result in the
court ruling sua sponte to dismiss it.

If the procedure is non-existent If a judge continues to hear the case despite
the issuance of a decision accepting his
resignation or referring him to administrative
work.

If the procedure is related to public The trial sessions shall be public. However,

interests the court may conduct them in camera for
considerations of public order, morality or

sanctity of the family.
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4- The right of plea or to invoke the nullity of the procedure relating to public order
shall be for each of:

A- The litigants

B - The court sua sponte “on it is own accord”

C- The public prosecution

D- A person who has intervened in the lawsuit, an “interpleader”

5- Identifying and documenting defences “pleas” in the Civil Procedures Law as
follows:

A- Pleas of inadmissibility of the lawsuit.

B- Procedural defences.

C- Substantive defences.

Table 5. 2
Types of Pleas of [nadmissibility the lawsuit

Pleas of inadmissibility of the lawsuit

Related to public order Not related to public order

- Plea of inadmissibility of the case, - Plea of inadmissibility of the suit

claim, motion, or challenge due to lack due to:

of: Submitting a claim before the due
legal status, date “claim prior maturity”, or failure
legal interest, to take action required by law, such
or legal capacity of the parties. as “sent a notification by the notary

before filing a suit”.
- Plea of inadmissibility of the suit - Plea of inadmissibility of a case due
because of force res judicata to the existence of the arbitration
“Previously adjudicated”. clause.
- Plea of inadmissibility suit or appeal
due to the lack of clarity or contradiction
in the claim statement, such as “Failure

to mention the facts and reasons for the
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action which indicate that the court is

competent to review the action”.

- Plea of inadmissibility of Civil
proceedings against judges and members
of the department of Public Prosecutions
due to the nonexistence of a special
power of attorney from the plaintiff to
his attorney to file this lawsuit.

Plea of inadmissibility the request

recusal judges due to the absence of one

of the grounds for recusal.

Table 5. 3
Types of Procedural Defences

Procedural Defences

Related to public order

Not related to public order

Plea of nullity due to lack of name
and signature of the person serving
the notice, “A process server”.

Plea of the nullity of the statement
of claim “any plea related to lack of
data required to be included in the
statement of claim”.

Plea of nullity of claim statement
because it is not signed by a

practising lawyer.

Plea of nullity of judicial notifications
“any defences related to service of judicial
documents or summon”.

-The defence that deemed the lawsuit as
never filed, because not renewal the
lawsuit from struck off within the sixty
days due to neither the plaintiff nor the
defendant appears before the court.

- The plea that considers the decision
issued for the summary demands as non-
existent because the plaintiff did not
present his statement of claim within eight
days from the date of the decision.

- The plea that the plaintiff waived of his
claims and the appellant of his appeal due

to failure of either party to apply for a
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The plea that the court has no value
jurisdiction to hear the lawsuit.

The plea that the court has no
specific jurisdiction “competence
ratione materiae” to hear the case.
Plea of referral “Transfer” of the
case to another court either because
the same dispute is pending before
such other court or by reason of
connexity.

Plea of discontinuance of the action
if one of the parties dies, becomes
if the

legally incapacitated, or

person representing him loses
capacity.

Plea of nullity all the procedures
taken during discontinuance of a
suit.
Plea to terminate adversary
proceeding "litigation" upon the
expiration of two years from the
date of the last valid procedure
taken therein.

Plea to dismiss the appeal or

challenge it because of failure to

resumption of proceedings within two
weeks from the date of the expiry of the
six-month period because of stay the
judicial proceeding by the court sua

sponte or request of the parties.

The plea that the court has no local
jurisdiction “ratione loci”. to hear the

lawsuit.

Plea of extinguishment of the adversary
proceeding due to the plaintiff’s failure to
progress the lawsuit if six months have
elapsed since the last procedure taken

therein.
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observe the time-limits prescribed
in the law.

Plea of non-admittance of new
claims on appeal.

Plea of not admittance of
applications after the closing of the
arguments.

Plea of nullity of the judgement due
to the participation in the
deliberation of one of the judges not
present for the closing pleadings.
Plea of nullity of the judgement for
not being publicly pronounced.
Plea of nullity of the judgement
because it did not include the
required data. “The deficiency of
factual reasons for the judgement,
material errors or omissions in the
names and capacities of the parties
or the failure to cite the names of
the judges who rendered the

judgement”.

Table 5. 4
Types of Substantive Defences

Substantive Defences

Related to public order

Not related to public order

Plea of illegality of the contract due to
the cause and purpose of it. “Illegality of
commitment”.

The general rule regarding substantive

defences is that all pleas directed to the

The plea that the contract is fictitious “A
mock contract”.

Plea of rescission of the contract

Plea of nullity of the contract, such as

“nullity of contract due to the

303



subject-matter of the lawsuit or the
origin of the right are considered a
substantive defence. Therefore,
unlimited examples exist relating to the
general rules of contract law. None of
the substantive defences are related to
public order except "Plea of illegality or
cause of the contract", “Illegality of
commitment”. This defence relates to
public order because it is related to the
public interest. while the remaining
defences relate to the interest of the

parties only.

impossibility  of  performing the
commitment”.

Plea of "exception", non-performance of
the contract, "refusal of a creditor to
execute the obligation until the debtor
its obligation", or

executes own

simultaneous execution of mutual
obligations by both parties.
The Plea by the defendant that there is
no relationship between him and the
plaintiff
The plea of non-occurrence of damage
leading to liability.
Plea of extinction of debt or “discharge”
due to:

1. Performing the commitment,

“Fulfil the right”

2. Legal setoff.

Plea of limitation advanced by the

defendant.

5.4 Recommendations
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This study aimed to give a comprehensive and unified idea about public order concept.
The study predominantly focussed on the Palestinian Civil and Commercial Procedure
Law because it is considered purely procedural law that regulates the steps involved

in the process of litigation before the regular courts in the state.

The study determined that there are a number of legislative deficiencies in dealing with
the concept of public order in the Palestinian Civil and Commercial Procedure Law.

Firstly, there is a lack of a clear distinction between procedures and rules relating to



public order and those not. Specifically, the Palestinian Law has not documented
criterion to guide the judge in the event a lawyer for one of the parties’ requests nullity
of procedures on the grounds of public order but has instead left the matter open to the
interpretation of individual judges. Additionally, there are some defences and
procedures which this study felt were related to public interest but Palestinian law

failed to clarify its position on it%%,

Although strong convergence exists between Palestinian and Egyptian law, it is the
researcher’s opinion that, in some instances, Egyptian law has organized public order
concept better than Palestinian law. Therefore, the study is of the opinion there is a
need to amend some legal articles and add other articles in an attempt to redress this

deficiency in Palestinian law.

On a practical level, the absence of clearly defined criteria for what constitutes a matter
of public order has resulted in inconsistencies in the judicial application of the public
order concept within Palestinian Law, with conflicting viewpoints among court judges
as to whether a defence or procedure relates to public order or not. Critically,
conflicting viewpoints can result in contradictions in judicial rulings by different
judges which can ultimately result in public confidence in the legal system being
undermined. This is what the study concluded following interviews with judges
working in the Palestinian courts and thorough analysis of judicial rulings.

The study addressed the research recommendations through two main points. First,
recommendations regarding the “legal” aspect. Second, recommendations relating to

the judicial aspect, as followed:

624 Judge Maher Aljamla and Abd Qadir Jarada agree with the researcher's findings.
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5.4.1 Recommendations with Respect to Legislative “Legal” Challenges at
Palestinian Civil and Commercial Procedures Law.

The term ‘public order’ should not just be a catchphrase without substance or
definition. Instead, it must be a clear behaviour and approach. It is not necessary to
breach a peremptory norm or legislative text to consider a matter contrary to public
order concept. Rather, it is considered as such if it violates the general principles that
protect or establish the public interest, whether social, moral, political or economic.
Also, there is no doubt that the prevailing public opinion in a particular society
influences the concept of public order, and the judge must be influenced by this
concept because he is considered like a mirror for his society. To achieve the objectives
of this study, there must be clear and specific legal texts defining public order. In
addition to protecting and establishing this concept in the minds and conscience of
lawyers, judges, in particular, and government officials “state institutions” in general.
Lawyer and Former Minister of Justice Saleem Al-Saka said®*: Legal awareness must
be generalised among officials and government authorities through seminars, lectures,
workshops, and a community debate should be conducted about the concept of public
order. Therefore, a committee must be formed to suggest adding legal texts or
amending some articles in the Civil Procedure Law, if necessary, in addition to
strengthening the texts of the existing articles and enriching them with discussion,
activation, and application with a view to improving public order concept for the

purpose of obtaining more comprehensive legal justice.

25 Interview conducted with attorney Saleem Al-Saka, Palestine—Gaza, October 20, 2020.
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In addition to the above, Prof Ahmad Barak said®?°: In my academic capacity, and in
order to develop public order concept with regard to the Palestinian Civil and
Commercial Procedures Law No. 2 of 2001, the Palestinian legislator should add some
necessary legal articles that contribute to promote public order concept and the
improvement in the hearing of civil lawsuits before the competent courts in order to
expedite the adjudication of civil cases, according to principles of law: For this
purpose. Prof Ahmad Barak suggest adding legal articles as follows:

A- Judicial notification procedures: These procedures must keep pace with scientific
and technological progress, by developing processes which allow courts to conduct
notification by e-mail or other well-known social media methods, which facilitates
trial procedures, reduces the burden on circuits of notification and leads to expediency
in litigation procedures. This will be achieved through organising and codifying these
procedures in accordance with public order rules and ensuring that the notification
reaches the party to be notified. This is critical since any mistake in the notice of
judicial notifications or documents to the parties leads to the nullity of all subsequent
procedures on this notification or document, since the notification process, its
conditions and procedures are related to public order and hence, must be carried out in

accordance with what the law specifies in articles 7-22.

B- Creating strict legal articles that impose material penalties or “fines” on the parties
or their legal representatives who deliberately procrastinate in attending or delay the

progress of the case.

26 Interview conducted with prof. Ahmad Barak, Palestine Jerusalem — Ramallah, November 12, 2020.
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C- Establishing legal articles to clarify in greater detail the procedures which must be
followed during the referral of the dispute to arbitration to eliminate contradiction and
confusion regarding these cases, especially in the event that the parties fail to reach

valid arbitrators' judgments that are consistent with the law.

D- Create articles related to the possibility of conducting court sessions remotely via
video conference in some necessary cases. For example, for health grounds or another
situation arising from an emergency or force majeure. This contributes to the speedy

adjudication of these cases and promotes the public order concept.

5.4.2 Recommendations with Respect to Judiciary Role in Improving Public
Order Concept at Palestinian Civil and Commercial Procedures Law

The concept of public order has always been a flexible idea that falls within flexible,
ever-changing concepts, therefore, it gives the judge great discretion power, provided
that the judge, when determining what is related to public order concept or not, adheres
to what is prevalent in the community and what the dictates of societal thought, in the
specific time and place.

Public order is an idea or concept that the judge concludes through the priority of the
interest of justice over the interest of the litigants, and priority of will of law over the
will of individuals. The judicial system is what protects the legal status of people. This
is the reason why the public order concept exists in the judicial framework, to provide
a protective barrier for the interest of people from transgressions against each other,
and establish protection from abuse of the use of the right of litigation and right of

implementation.
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The strong, qualified, and fair role of the judiciary emerges in terms of the possible
speed in adjudicating the cases before courts in accordance with the applicable legal
principles that are consistent with public order concept within the framework
Palestinian Civil and Commercial Procedures Law No. 2 of 2001. This is through the
acquisition of the judgement s issued by the courts' the force of res judicata in

accordance with the principles and conditions stipulated by law.

It is assumed that the issuance of a judgement based on correct procedures obviates
the defences that lead to nullity, which contributes to improving the concept of public
order in terms of the procedural form of judgments. The judgement is considered the
main title of the truth in which it is pronounced, and this fact should not be disregarded.
In addition, the role of a veteran judge who is familiar with all the aspects of the case
heard before him and who correctly applies the rules of the Palestinian Civil and
Commercial Procedures Law No. 2 0of 2001 creates important positive effects in a case,
by shortening the period of litigation and achieving the rules of justice. This is due to
his knowledge of legal science and his possession of the capabilities and legal capacity

necessary to administer the lawsuit and properly conduct it.

The positive impacts during the litigation process are achieved through the judge’s
examination and scrutiny of all procedures during the course of the lawsuit, including
addressing the arguments raised at a suitable time, hearing the litigants’ pleadings and
their evidence in consonance with the principle of equality between the parties,
applying the law to the legal facts presented before finally issuing a judgement that is
correct and consistent in terms of form, realistic and legal causes, duly signed, with all

the required data mentioned in article 174 of Civil Procedure Law No. 2 of 2001. Thus,
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the judge has taken into account the public order concept leading to the smooth

conduction of the case and the achievement of the desired justice.

Therefore, the application of the public order within the judicial framework leads to
the strengthening of the positive role of the judge through his knowledge of which
procedures and rules relate to public order and which do not, as well as his work to
observe them and ensure their achievement in order to avoid the occurrence of a nullity
affecting litigation and judgement procedures in the near future. All of this ultimately
leads to a less costly, time-saving, and fair litigation process by avoiding nullity and

contradiction of judgments in the future.

In the end, the role of the judiciary must be creative, establish rules and values that
indicate the cases in which we are dealing with the rules that are related to public order.
This can be achieved by clearly stipulating the criteria for the classification of an issue

as a matter of public order or not.

The researcher believes that to ensure that the judicial system can play its role
completely, it must be taken three very important practical steps:

1 — All members of the supreme court must meet to issue a judgment that explains and
clarifies what is meant by the public order, rules, and procedures related to it within
the scope of the Palestinian Civil and Commercial Procedures Law No. 2 of 2001 so
as to set a judicial precedent that must be followed by the lower courts, to ensure there
i1s no contradiction among judgments. This judgement is considered issued by the
highest judicial authority in the country. In addition, the viewpoints of practising

lawyers with lengthy careers and significant experience would be beneficial and would
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provide additional valuable input to defining and classifying rules and procedures

related to public order and those that are not.

2- Appoint a competent judge to verify the initial procedures and formalities prior to
sending the lawsuit to the judge of merits, to check the statement of claim and
responsive pleading from the beginning to ensure the correct application of rules and
procedures related to the public order. Examples of such checks include:
1. Verifying the availability of the legal capacity of the parties
2. Verifying the existence of legal interest for the plaintiff in the lawsuit
3. Veritying the court’s competence to hear the case.
4. Ensuring that the judicial notification procedures have been carried out in
accordance with what is stipulated by law
5. Ensuring that all the essential procedures that must be taken before filing the
lawsuit have been completed, such as sending a notice to the defendant to
perform his duty, as well as verifying the deadlines for filing the lawsuit and
appeal and that all data or contents required by law in the statement of claim

are present.

Since these matters are related to public order failure to observe any of them will lead
to the absolute nullity of the procedures and the judgement. Therefore, verification of
the above prior to proceeding to hear the lawsuit would avoid nullity of procedures in
the advanced litigation stages. This approach, if adopted, would contribute to savings

in terms of time, effort, and expenses for both the court and the litigants.
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3- Activate the role of the judicial inspection department to review the judgments
issued by judges to determine what is the percentage of support or cancellation of these
judgments by the supreme court and the lessons learned from that. This department
should also issue directions to judges through the monthly meeting held by the
Supreme Judicial Council, facilitating the review of judicial precedents issued by the
supreme court after classifying and indexing them, and making it possible to download
these precedents on the courts' network so that judges and others can view these

judgments and refer to them as necessary.

4- Organise workshops for young judges who are new in the judiciary, to motivate
them to adhere to the rule of law, to promote the public order concept, and to
demonstrate the importance of respecting public order concept in behaviour and
judicial practice. This will lead to the development and strengthening of this concept
among these judges throughout their careers. All this will be done with the help of
senior judges and senior attorneys by giving them experience and accurate

information.

5.4.3 Special Recommendations with Regard to the Articles of the Palestinian
Civil and Commercial Procedures Law No. 2 of 2001

The Palestinian legislator was successful in promulgation Palestinian Civil and
Commercial Procedures Law No. 2 of 2001, as it is a necessary step to unify
procedures before the regular courts in the State of Palestine, especially the West Bank

and Gaza Strip.

This law is one of the most important laws that guarantees to chart the way to truth

and justice for all litigants “whether citizens or residents, and whether natural or legal
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persons”. At the same time, determining the means to be followed to obtain the right,
unifying trials rules, and developing them to facilitate litigation procedures would
reduce procrastination and contribute to a large extent to the proper functioning of the

judiciary in resolving disputes and achieving justice.

From this standpoint, the researcher believes there are some legal articles that need to
be modified, and there are also some articles that must be added to this law. These
articles will contribute to further improving and strengthening the Palestinian Civil
and Commercial Procedures Law in general and public order concept in particular, as
follows:

Table 5. 5

Current legal articles in Palestinian Civil and Commercial Procedures Law No. 2 of
2001 and proposed amendments

Current legal articles Proposed articles after an amendment
Article (61) Abrogate the text of Article 61 and replace it
Article (61) with the following text:

“No actions shall be admitted in the courts A- No actions or demands shall be admitted
of first instance, of appeal or of cassation before the courts of first instance, of appeal
without a practising lawyer”. or of cassation unless it is signed by a
practising lawyer, otherwise the statement of
claim or demand shall be null and void.
B- No lawyer may be present or plead before
the courts referred to in paragraph one unless
they are a confirmed practising lawyer
registered in the records of the Palestinian
Bar Association.
C- Any action occurring in violation of the
provisions of this article shall be null, and
the court shall decide this on its own.
Article (79) Add a second paragraph to article 79 to
“Each of the parties to an adversary confirm the non-admissibility of the lawsuit

proceeding must enjoy the legal capacity to
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which the proceeding is connected, failing
which legal representation is obligatory. If a
party has no legal representative, the

competent court shall appoint one for him”.

Article (118/1)

“A court reporter shall attend with the panel
of judges whose function is to record the
proceedings in the trial and have the
transcript of the session signed by the panel

of judges and the clerk of the session”.

Article (80/2)

If more than one action is filed before one
or more courts and such actions are united as
to cause and subject-matter, the court may,
on the basis of a request by one of the parties,
combine the actions in one adversary
proceeding and, without prejudice to the
rules of jurisdiction, order the referral of
such actions to the court seised of the initial

action.

If the parties are not enjoying legal capacity,
as follows:

“In the absence of the legal capacity referred
to in the first paragraph, the court shall
decide by on its own accord inadmissibility
of a lawsuit”.

Amend the text of article (118/1) to
expressly state nullity of the procedures
applies if the court clerk is not in attendance
with the panel of judges. To become as
follows:

“A court clerk, whose function is to record
the proceedings in the trial and have the
transcript of the session signed by the panel
of judges and the clerk of the session, shall
attend with the panel of judges, otherwise all
the action will be null and void”.

Plea of litispendencia “moving for the
referral of the case to another court either
because the same dispute is pending before
such other court or by reason of connexity”
must be related to public order because this
would achieve the public interest, which is
to save time, effort and prevent
contradictions of judgments if the two
lawsuits have the same merits, cause, and
parties but are heard by two different courts
and two different judges. Therefore, the
judge is obligated to combine the two
lawsuits if it is evident to him that there is a
connection between them. He must also
raise this matter on his own without waiting
for the parties to raise it. Therefore, the text

of the article 80/2 must be modified to read

as follows:
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Article (92)

“Lack of competence for absence of
jurisdiction or by reason of the type or value
of the case or of res judicata shall be
pronounced by the court sua sponte, and
may be invoked at any stage of the

proceedings”.

Article (90)

The defendant may move for the dismissal
of the case for any of the reasons entailing
dismissal before its examination on the
merits. The decision accepting or rejecting

the motion to dismiss is appealable.

“If more than one action is filed before one
or more courts and such actions are united as
to cause and subject-matter, the court shall
on its own or on the basis of a request by one
of the parties, combine the actions in one
adversary proceeding and, without prejudice
to the rules of jurisdiction, order the referral
of such actions to the court seised of the
initial action”.
The phrase “Pleas of litispendencia [moving
for the referral of the case to another court
either because the same dispute is pending
before such other court or by reason of
connexity]” must be deleted from article 91
and added to article 92 to become as follows:
“Lack of competence for absence of
jurisdiction or by reason of the type or value
of the case or of res judicata or Pleas of
litispendencia [moving for the referral of the
case to another court either because the same
dispute is pending before such other court or
by reason of connexity] shall be pronounced
by the court sua sponte, and may be invoked
at any stage of the proceedings”.
Modify article 90 and add two paragraphs to
read as follows:
A- The defendant may move for the
dismissal of the case for any of the reasons
entailing dismissal before its examination on
the merits.

B- Plea of inadmissibility of the case for any
ground that related to public order shall be
raised by the court sua sponte or by the
litigants and may be invoked at any stage of
the proceedings. The decision of accepting

or rejecting the plea is appealable.
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Article (147)

“The party moving for recusal in the cases
mentioned in article (143) hereof must
present his application before
commencement of the proceedings, unless
the reason for recusal arose after
proceedings commenced, in which case the
application for recusal will only be accepted
if submitted at the first session subsequent to
the date the reason arose and came to be
known. Motions for recusal shall not be
accepted after the close of pleadings nor
from those who previously moved for the
recusal of the same judge in the same

action”.

Article (127/4)

“The failure of either party to apply for a
resumption of proceedings within two weeks
from the date of the expiry of the six-month
period shall be deemed a waiver by the
plaintiff of his claims and by the appellant of
his appeal”.

C- If the court deems that the plea of
inadmissibility of the case due to existence a
defect in the defendant's capacity, it must
postpone the lawsuit to notify the right
person. In this case, the court may impose a
fine on the plaintiff not more than fifty
Jordanian dinars or their equivalent in legal
tender.

Add a second paragraph to article 147 to
read as follows:

A- The party moving for recusal in the cases
mentioned in article 143 hereof must present
his application before commencement of the
proceedings, unless the reason for recusal
arose after proceedings commenced, in
which case the application for recusal will
only be accepted if submitted at the first
session subsequent to the date the reason
arose and came to be known. Motions for
recusal shall not be accepted after the close
of pleadings nor from those who previously
moved for the recusal of the same judge in
the same action.

B- The demand of a judge’s recusal in the
two previous cases does not lead to
suspension of the lawsuit stipulated in article
150 of this law.

Add the words “and the court shall rule on
this by sua sponte” to article 127/4 to read as
follows:

“The failure of either party to apply for a
resumption of proceedings within two weeks
from the date of the expiry of the six-month
period shall be deemed a waiver by the

plaintiff of his claims and by the appellant of
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Article (85/1)

“On the day scheduled to hear the case, and
without prejudice to the rules pertaining to
the notification of judicial instruments:

1. If neither the plaintiff nor the defendant

appears, the court shall strike off the case”.

Article (88/1)

“If the case is struck off and no application
for its renewal is submitted within the sixty
days following the decision to strike it off,

the case shall be deemed a nonsuit”.

Article (137/1)

“In all cases, the adversary proceeding shall
terminate upon the expiry of two years from
the date of the last valid procedure taken

therein”.

Article (138)

“The plaintiff may, in the absence of the
defendant, move to retract his claims at any
stage of the proceedings. If the defendant is
present, the plaintiff may not raise such

motion except with the consent of the

his appeal, and the court shall rule on this on

"M n

its own” "sua sponte".

Amending the first paragraph of article 85 to
become as follows:

On the day scheduled to hear the case, and
without prejudice to the rules pertaining to
the notification of judicial instruments:

A- “If neither the plaintiff nor the defendant
attended, the court shall rule in the case if the
lawsuit is ready for adjudication otherwise,
the court shall strike off the case”.

Amend the text of the first paragraph of
article 88 to give the court discretionary
power in this situation to strike off the case.
The amended article should read as follows:
A- “If the case is struck off and no
application for its renewal is submitted
within the sixty days following the decision
to strike it off, the case shall be deemed a
nonsuit "like it never existed". The court
shall decide this by sua sponte”.

Amend the first paragraph of article 137 to
oblige the court to terminate a suit in the
event the case remains dormant for more
than two years. to become as follows:

“A- In all cases, the adversary proceeding
shall terminate upon the expiry of two years
from the date of the last valid procedure
taken therein. The court shall decide this by
sua sponte”.

Add a phrase at the beginning of article 138
to disallow the plaintiff to abandon the case
if subject matter related to public order. To
become as follows:

“With the exception of cases in which the

subject matter relates to public order and
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defendant. However, his motion shall be
denied if he invokes a defence or plea the
object of which is to prevent the court from

reviewing the case”.

Article (172)

“Upon pronouncement of judgement, the
draft judgement, inclusive of its ruling and
reasons, shall be placed in the file of the case

and signed by the panel of judges”.

Article (176)

“The president of the session and its
secretary shall sign the original copy of the
judgement, which includes the facts of the
case and the reasons for the judgement, and

it shall be kept in the file of the case”.

public morals, the plaintiff may, in the
absence of the defendant, move to retract his
claims at any stage of the proceedings. If the
defendant is present, the plaintiff may not
raise such motion except with the consent of
the defendant. However, his motion shall be
denied if he invokes a defence or plea the
object of which is to prevent the court from
reviewing the case”.

Amend article 172, to read as follows:
“Upon pronouncement of judgement, the
draft judgement, inclusive of its ruling and
reasons, shall be placed in the file of the case
and signed by the panel of judges, otherwise
the judgement will be null. The person who
caused the nullity shall be liable pay for
compensation if there is any reason for it”.
Adjust article 176 to oblige the court to
deposit the original judgement copy in the
case file within a specific period. The
amended article should read as follows:
“The president of the session and its
secretary shall sign the original copy of the
judgement, which includes the facts of the
case and the reasons for the judgement
within twenty-four hours of depositing the
draft judgement in summary matters and
within seven days in other cases.
Additionally, the original judgement copy
must be kept in the case file. Failure to

comply will result in the individual causing

the delay to be liable to pay compensation”.

In addition to the previous articles that the researcher suggested amending, there are

some other articles that the researcher believes should be added in the Palestinian Civil
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and Commercial Procedures Law No. 2 of 2001 in order to enhance and improve the

concept of public order, as follows:

1- Add an article to oblige the public prosecution to intervene in civil lawsuits

2-

that relate to public order, to read as follows:

A- “Where a matter relating to public order or morals is raised before a court
the court is obligated to send the lawsuit file to the public prosecution for
review. Intervention by the public prosecution in these circumstances is
compulsory”

B- Upon the request of the public prosecution, a period of no less than seven
days is given to submit a warrant of case statements. This date starts from
the day the case file is sent including the litigants' documents and notes.

C- The public prosecution may challenge this judgement in all cases if it

deems that it violates a rule of public order or morals.

Add a new article to impose a fine on anyone who prolongs the litigation, or
wastes time and effort of the court by deliberately providing incorrect
information regarding the person who is to be served notice, to read as follows:
“The court shall impose a fine not less than one hundred dinars, not exceeding
two hundred dinars on the party who’s desirous of serving notice if he
deliberately gives incorrect domicile for the person who is to be served with
the intention of the notification not reaching to him”.

Add a new article under Part Eleven, Chapter I, which relates to “The
Deliberation - The Rendition and Pronouncement of Judgement”, as follows:
“The court may not, during the deliberations, hear one of the litigants or his

representative only in the presence of his opponent, or accept documents from
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any one of litigants without informing the other litigant, otherwise the
procedure shall be deemed null and void”.

4- Add a paragraph to article 16 of the Palestinian Judicial Authority Act No. 1
of 2002, on qualifications of judges:
“Every person appointed to the judiciary or the department of public

prosecutions must be a Muslim”.

5.5 Recommendations for Future Research

The concept of public order in the Palestinian Civil and Commercial Procedures Law
is a large field of study which could provide a huge amount of discussion and analysis.
However, the limited scope of this work does not extend to cover all the issues in this

regard.

The purpose of this study is to lay out the legal framework for the concept of public
order in the Palestinian Civil and Commercial Procedures Law. The rules and
procedures related to public order concepts were discussed and a distinction was made
between them and the ordinary rules that do not relate to it. Also, defences and
procedures related to public order and not related were enumerated and specified. In
addition, the Palestinian Civil and Commercial Procedures Law was improved by
proposing and amending some legal articles. Therefore, there is scope for further
research in this area, particularly if some legal methods and articles related to the
electronic system, such as judicial notifications and electronic attendance, are adopted.

Therefore, there must be studies in the future that keep pace with this development.
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In addition to the above, future studies should focus on the practical side, that is, the
judicial application of public order concept by monitoring judicial rulings and ensuring
that these rules are applied in the required manner in order to achieve justice for all.
As well, these studies must seek to create a kind of flexibility in the legal rules,
especially given the concept of public order is a constantly evolving, flexible concept
that differs from one society to another and from time to time. Consequently, it will be
usual to see many legal rules and judicial procedures that either agree or disagree with
this concept. Therefore, there must be studies in future that deal with the definition of
this concept in all branches of law in line with the futuristic requirements, in order to

evaluate further developments to this area of law.

5.6 Concluding Remarks

This chapter summarizes the findings of the previous chapters and provides
recommendations to improve public order concept in the Palestinian Civil and
Commercial Procedures Law, and work to improve the judicial application of this
concept to avoid contradictory judicial rulings. It is hoped that the findings of this
study will contribute to saving time and effort as well as prevent backlogs in cases,
allowing them to be settled as soon as possible. Moreover, this chapter concluded with
the recommendations for future research, to encourage researchers to conduct potential

studies regarding this area of law.
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Interview conducted with Nazim M. Oweida. Attorney at Law & Legal Consultant
more than 30 years until now Palestine—Gaza, September 10, 2020.

Interview conducted with Othman Takruri, Prof of privet Law and A judge in the
Palestinian Supreme Court, Palestine—Ramallah, September 17, 2020.

Interview conducted with Saleem Mustafa Al-Saka. Former Minister of Justice,
practising lawyer for more than 20 years, Palestine—Gaza, October 20, 2020.
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APPENDICES

Appendix 1: Interviews Protocol

Introduction

The interview is part of a research study that focused on understanding and analysing
the public order concept in the Palestinian Civil and Commercial Procedures Law. The
researcher is also interested to compare some specific points related to the subject of
this study with the Egyptian Civil Procedure Code. This does not mean that the study
is a comparative study. but there are some specific issues that the researcher believes
that the Egyptian law has organized better than the Palestinian law. The purpose of
this study is to gain a better understanding public order concept and distinguish
between rules and procedures that relate to this concept and that is not related to, in
the Palestinian Civil and Commercial Procedures Law No. 2 0of 2001, and also propose
suggestions and recommendations for improvement in this area of law. The researcher
intends to adopt face to face interviews through social media, in addition to sending
interview questions via e-mail, WhatsApp and Messenger. Twelve interviewees were

chosen, three from university academics, six judges, in addition, three lawyers.

Interview Procedures

It could be said that the use of interviews is time-consuming and costly compare if a
questionnaire is used. However. the interview is a flexible and adaptable way of
finding things out. following up responses and investigating underlying motives in a
way that postal and self-administered questionnaires cannot. ~The questions used in
an interview can be divided into two categories: structured questions and semi-

structured questions. In the first category, the questions used are planned in advance
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by the researcher and when he conducts his interview, he will not be able to deviate
from these questions. Accordingly, as is the case with questionnaires, the researcher
will not be able to probe or clarify his interviewees’ responses when he needs to do
that. However, in the category of semi-structured interviews the researcher will
prepare some frequent questions to be discussed with his interviewees, but, unlike the
structured interviews, he will be able to deviate from the frequent questions in a way

that he thinks will provide more value for his research.

In this work, the researcher has chosen to conduct semi-structured interviews in order
to collect the data needed to fill the secondary data gap related to the public order
concept in the Palestinian Civil and Commercial Procedures Law. The reasons for such
a choice can be attributed to, firstly, the small number of people who are aware of and
have the knowledge needed regarding the researched area. Secondly, the probing or
clarification of the responses which the use of interviews provides is well appreciated
if the difficulty and complexity of the topic researched are taken into consideration.
As has been mentioned above, interviews allow the researcher to probe more deeply
into the interviewees’ views and hence collect more in-depth details than is possible
by a survey method. Thirdly, taking into consideration the nature of the research, the

researcher found that conducting interviews would be more helpful than surveys.

To assure that the researcher will achieve the purpose of the interview, certain steps
are followed based on guidelines set by the researcher. These steps planned and
achieved by translating the interview protocol including the consent form and the
interview questions into Arabic language and submitting two copies one in English

and one in the Arabic language to each of the prospective respondents. Therefore, the
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researcher translated by himself all the interview questions and the consent form, and
two copies were sent to each of the prospective respondents, one in Arabic and the
other in English. After receiving the answers, the researcher arranged and classified
them according to the research sequence, and then translated them into English and

placed them in the appropriate place within the study.

Interviews have been conducted during the period between September 2020 - January
2021. Twelve interviewees were chosen, three from university academics, six judges,
in addition, three lawyers. have been interviewed. A thank you goes to these
respondents who gave the researcher lengthy periods of time out of their busy days in

order to help this work reach completion.
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Appendix 2: Interviews Questions

Objective 2
To analyse legal texts to know the extent to which Palestinian Civil and Commercial

Procedures Law promote or hinders the public order conception. The researcher
achieved this objective through the following interview questions:
AUl Caagl)
A 208 sl 3 el 5 Aiaal) laSlaall J gl (5 Al (sbe 2 el i yHal) ym guaaill Jla

Al ALa) Adand DA e Chagdl 138 Calill Gia alall alaill 4 geda dBle) Sl 3 2 2001

1 - Was the Palestinian legislator succeeded in organizing and classifying rules of the
Civil and Commercial Procedures Law to rules related to public order and rules not
related, what is the basis or principle adopted by the Palestinian legislator?

Bl 2o B ) A el gadl el jaY) (18 2e) § Caisty i 8 ihdil) ¢yl mad O

¢ ihuldll ¢ i) sadiel (3 ol 5 WY g8 Lo ALl iy e aed il 5 aladl pUailly

2- Do you think that the articles of the Palestinian Civil and Commercial Procedures
Law organized the procedures and substantive defences adequately, especially the
defences related to public order and not related?

GlS S Ao guia gall 5 4SAN & 8ol Caadai dyidanldl] Ay Hlail 5 dpaall Cile) ¥ ()53 ) 5o [ aEiad Ja

faalaial) e 5 alall AUails Aslaiall ¢ 8l dald s ¢

3- Are the conditions to accepting a lawsuit before the court considered related to
public order, especially the legal capacity “eligibility” of litigants, and the legal interest

as well as signing the statement of the lawsuit by a lawyer?
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"AdaS A lal AdaY) Lass Vg ¢ aladl alailly dlia il AaSadll sl s seall Js8 Jag i a3 Ja

4- In Chapter Four of the civil Procedures law, the Egyptian legislator organized cases
of public prosecution interference in the civil lawsuit, but the Palestinian legislator did
not do this. What are the cases public prosecution must intervene in the civil lawsuit
are these cases related to public order?

ool b Aalall bl J35 Cls (5 jeadl) g il alii ¢ Agaall el a Y (158 G sl Jeadl 3
5o L Al dalad) bl e o 3 WLl o Lo I3 Jai o] iadacddll g ) (€1 ¢ il

£alall aUailly dai ya Uloadll o3 Ja 5 dgindl)

5- To what extent are judicial papers notifications "announcements" related to public
J pap p

order? Is nullity here a nullity related to public order?

Saladl aldailly [ Dladly 3lesy U [DUad) Ja Salall alailly Aleasl (315631 als dlee Jas 35 s2e ol )

Objective 3
To study the judicial role in the application of public order principle based on
Palestinian Civil and Commercial Procedures Law from the theoretical and practical
perspectives.
3 Ghagd)
O bl 2 il s Aaall e el [ Gulad e aladl Uil fase 3aala 8 Jladll ) sall 2yl

beal s gkl oy slaiall
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6- Is the plea of inadmissibility "invoke not accepting the lawsuit" substantive defence
or procedure defence, and is it related to public order? Is it permissible to invoke a plea
of inadmissibility at any stage of the litigation and before any court?

s da Saladl Aty sl Ja g ¢SS plaa ol o g ge g lin M5 seal) J s are " gl adey adal) Ja

fiaSan (g alal 5 al@ill ) ja (e s jo g1 8 ) sl pany gdally ¢ )l

7- Is the decision to suspend the case "Putting a case on hold" due to one of the litigants'
requests to Challenge the judge capacity “Recusal the judge" related to public order?

Salall allailly (3laty sLiaidll daalie (550 sl aldll 3 ) a sl il aaf Cassy sl (il ) 8 Ja

8- (New grounds may not be raised nor new evidence presented before the C.C unless
such is related to public order). What are the new defences and evidence related to
public order, which can be submitted for the first time before the C.C and what is the
criterion adopted by the court in this regard to know these defences and evidence
related to public order or not related?

ot Lo (plall Uailly Uag pe @lld (K ol Le oatill daSias ol 5a0n Al i gl sa0a Cilaad 5500 55a0 )
Dl 52 Loy Gl A alel 5 3a 5 Leapii Sy il 5 ¢ aladl allailly dalaciall 3paad) 213V 5 & giall

faade (e aladl aUailly dalaial) AV g 8l o3 44 yral duall 134 8 daSaal) adaate] (A

9- The judgement must include the name of the court which rendered it, the number
of the case, the date on which judgement was rendered, the names of the judges who
deliberated upon it and were present when it was pronounced, the names of the parties
in full and their presence or absence. It must also include a comprehensive presentation
of the facts of the case and a brief summary of the respective claims, documents,

arguments and essential defenses of the parties, as well as the reasons for the
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judgement and its ruling. Are the data included in the previous article related to public
order? In other words, will the judgement be canceled if there is a lack of some data
during the issuance of this ruling because these are essential data and related to public
order?

D) s ssedll ol )y 4ol Gl ASad) ol e aSall daidy [ cang ) Lo (aii 174 35l
sl et sy JalSIL o geadl) claud s 4y haill |5 jian g o jlacal 8 )5S i) Gl elail) elaul 5 2Sa)
pec 5835 agilaiiven 5 o guadll Ciliblal 3 3o g0 Aadla g (sseal) @ilE sl Jane e o Jaidy (5 pedbe
alal) alailly ddasi ye A8iLd) 83Lal) 8 s y2al) L (b (48 shaia 5 aSall land Ly e (58 sall agelin
Gl bl o3a Ja SaSall laal oL Aglull cllull sy (el e caijial V) 8 Lec Al i

Salall HUilly

Objective 4
Work to improvement the law and judicial exercise of the public order concept
4 il

bl Uil fanal 4ol d jlaall 5 (gl s e Janll

10- In the status of a contradiction in the judicial rulings, what is the way to correct
this contradiction, especially if the contradiction is related to fundamental procedures
related to public order?

ol 18 13) dala ¢ il 13a panail Ayl 8 L il ASAYI 3 ol gay Alla b

Falad) aUailly dileiall dpulY) el a YL Uasi ye

11- As a court judge, lawyer or academic, what is the role of the judiciary in improving
public order concept within the framework of civil Procedures law? What do you

suggest to the Palestinian legislator to improve the public order concept, and are there
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legal articles that can be added to help regulate this concept in the Palestinian Civil
and Commercial Procedures Law?

(153 jUal 8 alall aUail) o seha Gauend 3 cladll 550 g Lo e LanlST ol Lualaa o) AaSaally Luald cliday
Ja s alall Uil o seba il ulanddl) ¢ il Lo s i 52 Lo € aill 5 daall cileSlaal) J gal

€ inhaadil] 4y il 5 dall Cale) ja Y] (158 8 o sebal) 134 andati 8 de L Letilin) Sy i il8 ) 5o llin
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