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ABSTRACT 

Freedom of expression in Jordan is a problematic issue reported by international and 
national human rights organizations. This is due to the arrest and trials of individuals 
and journalists for publishing information or comments. These trials were based on 
legal provisions that impose limitations on the freedom of expression. Through 
combining the doctrinal and socio-legal research approaches, this study critically 
analyses the guarantees and limitations of this freedom as well as the role of the 
Jordanian Constitutional Court in monitoring the constitutionality of these limitations. 
The researcher used two types of data collection methods: doctrinal approach and 
semi-structured interview. This study included interviews with 12 respondents in this 
area. The study concludes that freedom of expression in Jordan is violated and that the 
reason for this violation is lack of actual guarantees for this freedom, as the role of the 
Parliament is not activated, which has led to the domination of the Government on the 
function of legislation. In addition, the Judiciary has been neutralized from the 
consideration of issues related to freedom of expression through the establishment of 
the State Security Court as a special court to deal with these issues. Weakening the 
role of Parliament in legislation and the dominance of the Government on this function 
has led to the enactment of laws that contradict the essence of the freedom of 
expression, which has been vaguely worded and loosely interpreted. With regard to 
the Constitutional Court, the Constitution and the legal provisions governing its 
working mechanism and formation prevent it from exercising effective controls over 
these laws. The study recommends amendments to be made to the Jordanian 
Constitution with the aim of enhancing the guarantees on freedom of expression and 
making the legislation clear and specific, so that it cannot be loosely interpreted. 

  

Keywords: Freedom of Expression, Limitations, Guarantees, Jordanian Constitution 
and Laws, Constitutional Court. 
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ABSTRAK 

Kebebasan bersuara di Jordan merupakan satu isu yang dilaporkan oleh organisasi hak 
asasi manusia antarabangsa dan kebangsaan. Hal ini berikutan dengan penahanan dan 
perbicaraan individu dan wartawan kerana menyiarkan maklumat atau komen mereka. 
Perbicaraan tersebut adalah berdasarkan peruntukan undang-undang yang 
membataskan kebebasan bersuara. Dengan menggabungkan pendekatan penyelidikan 
doktrinal dan sosio-undang-undang, kajian ini menganalisis secara kritikal jaminan 
dan batasan kebebasan tersebut serta peranan Mahkamah Perlembagaan Jordan untuk 
memantau batasan perlembagaan tersebut. Pengkaji menggunakan dua kaedah 
pengumpulan data: pendekatan doktrinal dan temu bual separa berstruktur. Seramai 12 
orang responden dalam bidang ini telah ditemu bual untuk tujuan kajian ini. Kajian 
mendapati kebebasan bersuara di Jordan telah dilanggar dan punca perlanggaran ini 
disebabkan kekurangan jaminan untuk kebebasan tersebut, di mana peranan Parlimen 
tidak dipergiatkan dan menjurus kepada penguasaan kerajaan terhadap fungsi 
perundangan. Tambahan pula, Badan Kehakiman telah dineutralkan daripada 
pertimbangan isu berkenaan kebebasan bersuara melalui penubuhan Mahkamah 
Keamanan Negeri sebagai mahkamah khas untuk menangani isu-isu ini. Melemahkan 
peranan Parlimen dalam perundangan dan penguasaan kerajaan terhadap fungsi ini 
telah membawa kepada penguatkuasaan undang-undang yang bertentangan dengan 
intipati kebebasan bersuara yang masih ditafsirkan secara samar-samar. Dalam 
konteks Mahkamah Perlembagaan, perlembagaan dan teks undang-undang yang 
terkandung dalam mekanisme kerja dan pembentukannya merupakan penghalang 
untuk melaksanakan kawalan yang berkesan terhadap undang-undang ini. Kajian ini 
mencadangkan supaya pindaan kepada Perlembagaan Jordan dilakukan dengan tujuan 
untuk meningkatkan lagi jaminan ke atas kebebasan bersuara dan menjadikan 
perundangan lebih jelas dan khusus supaya tidak ditafsirkan secara samar-samar.   

 

Kata kunci: Kebebasan Bersuara, Batasan, Jaminan, Perlembagaan Dan Undang   
Undang Jordan, Mahkamah Perlembagaan 
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CHAPTER ONE 

 INTRODUCTION 

 

1.1 Background of the Study 

Freedom of expression is an integral element in any democratic system.1 It is a 

significant tool by which to measure the extent of the state’s commitment to the 

democratic system as well as its commitment to guaranteeing the rights and freedoms 

of individuals.2 Without freedom of expression, it would be impossible to hold any 

effective political debate or to subject the activities of the government to any criticism 

or control.3 Furthermore, freedom of expression is a basic human right that should be 

enjoyed by all people, regardless of religion, culture, ethnicity, political formation, or 

other backgrounds.4  

 

Freedom of expression has been clearly guaranteed as a basic human right under 

international and regional instruments. At the international level, it has been articulated  

 

                                                 
1  Ricardo Restrepo. “Democratic Freedom of Expression.” Open Journal of Philosophy 3, no. 03 (2013): 380. 
European Union Agency for Fundamental Rights, “Freedom of Expression, a Corner Stone of Democracy, 
Listening and Communicating in a Diverse Europe,” 1st Fundamental Rights Conference,  Paris (8-9 December 
2008), accessed November 5, 2016, http://fra.europa. eu/sites /default/ files/fra_uploads/634-FRC2008 
_FinalReport. pdf. -- Faisal Shatnawi, Human Rights and International Humanitarian Law. Study in the 
International and National Laws, (Amman: Dar AL- Hamed for publishing and distribution, 2001), 171.  ; Hassan 
Saeed. “Freedom of speech in Malaysia.”(PhD Thesis, T.C. Beirne School of Law. University of Queensland).   
DOI 10.14264/uql.2016.879. 2002. 
2  Informationsverein Lentia and others v. Austria, judgment of 24 November 1993, Series A, No. 276, §§32-33 
and 38-42. ; Thoraya El- Rayyes. “Enhancing Internet Media Freedom in Jordan: International Lessons for 
Progressive Media Regulation.” Igarss 1 .2014: 1-5.   
3  Alex Carroll. Constitutional and Administrative Law, 5th ed. (n.p. 2007), 521.   
4  International Covenant on Civil and Political Rights (ICCPR 1966), Article 19, Paragraph 2. The Office of the 
United Nations High Commissioner for Human Rights (OHCHR). http://www.ohchr.org/ EN/ ProfessionalInterest/ 
Pages/CCPR.aspx. (access date: January 14, 2018). 

http://www.ohchr.org/%20EN/%20ProfessionalInterest/%20Pages/CCPR.aspx
http://www.ohchr.org/%20EN/%20ProfessionalInterest/%20Pages/CCPR.aspx
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under Article 19 of the International Covenant on Civil and Political Rights (ICCPR) 

1966 and Article 19 of the Universal Declaration of Human Rights (UDHR) 1948. 

Freedom of expression is also supported by many regional human rights 

instruments.5In Islam, freedom of expression is deemed to be one of the essential 

underpinnings for many legitimate rules.  It is also considered a right and a duty for 

every Muslim, when required, to practice this freedom in public meetings or 

assemblies.6 

 

Freedom of expression is among those rights that are not absolute; indeed, it can be 

limited in certain circumstances.7 Practicing freedom of expression without limitations 

may intersect with the highest interests of the community.8 It may also intersect with 

other rights (it may, for instance, overlap with the right to privacy or the right to save 

honor and reputation). Conflicting the rights with each other or with the interests of 

the community does not mean sacrificing some rights at the expense of other rights. 

However, it requires regulating these rights and drawing up a legal framework for their 

practice.9  

 

                                                 
5   The Europe Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), the EU Charter 
of Fundamental Human Rights, the American Convention on Human Rights (Article 13), the African Charter on 
Human and Peoples’ Rights (Article 9) and the Arab Charter on Human Rights (Article 26), the Cairo Declaration 
on Human Rights in Islam. 
6  Madani Abdul Hai. “Freedom and its Concept in Islam.” Second International Conference on Humanities, 
Historical and Social Sciences. (Singapore: IACSIT Press, 2012).   
7  ARTICLE 19, Free Word Centre. Freedom of Expression and ICTs : Overview of International Standards. 
London: EC1R 3GA, ISBN: 978-1-906586-67-6,(2013). ; Nevena Ružić.“Freedom of Expression On the Internet.” 
(diss., University of Malta, 2007)p 6, http://www.diplomacy. edu/sites/ default/ files/ 23082010104446% 20 Ruzic 
%20 (Library).pdf. (access date: November 5, 2016). 
8  Mohd Azizuddin Mohd Sani. Freedom of Islamic Expression in Malaysia.” Journal of Islamic Civilization in 
Southeast Asia 6, no. 2. 2017. 
9   Mohammad Hammouri. Rights and Freedoms between Political Whims and Constitutional Requisites, the Case 
of Jordan, (Amman: Dar Wael for publication, 2010), 442.    
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According to ICCPR 1966, exercising freedom of expression must be subject to many 

limitations.10 Nevertheless, these limitations must comply with a strict three-part test: 

They have to be provided by law, seek to achieve a legitimate aim, and they must be 

necessary to achieve the aim of protecting the highest interests of the community, such 

as public order and national security.11  

 

Constitutions of states also guarantee freedom of expression and provide for a legal 

framework when exercising, so as not to violate the rights of others or the interests of 

society.12 Jordan is one of the countries that has provided for this freedom in its 

Constitution, where Jordan is an independent sovereign Arab state, and its ruling 

regime is parliamentary with a hereditary monarchy based on the existence of a House 

of Representative elected by the people.13  

 

Jordanian Constitution has provided for the Jordanian rights and freedoms in Chapter 

2, Articles 5 to 23, which is entitled “Rights and Duties of Jordanians.” It also has 

provided guarantees for rights and freedoms. Under Article 7, the Constitution 

provides for the criminalization of any infringement of rights and freedoms or the 

inviolability of the private life of Jordanians.14 It also prevents the infringement of the 

essence of rights and freedoms by the laws regulating them.15  

 

                                                 
10  ICCPR 1966, Article 19, Paragraph 3.   
11  ARTICLE 19, Free Word Centre. Freedom of Expression and ICTs. Ibid. 
12  Francesco Alicino. “Freedom of Expression, Laïcité, and Islam in France: The Tension between Two Different 
(Universal) Perspectives.” Islam and Christian–Muslim Relations 27, no. 1 (2016): 51-75.   
13  Jordanian Constitution, Article 1. The Hashemite Kingdom of Jordan is an independent sovereign Arab State. 
It is indivisible and no part of it may be ceded. The Jordanian people is a part of the Arab Nation, and its ruling 
regime is parliamentary with a hereditary monarchy. Available at: https://www.constituteproject. org/constitution/ 
Jordan_ 2016.pdf?lang=en.(access date: February 6, 2018). 
14 Jordanian Constitution, Article7, Paragraph 2. Every infringement on rights and public freedoms or the 
inviolability of the private life of Jordanians is a crime punishable by law.   
15  Jordanian Constitution, Article128, Paragraph 2. 
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In addition, the Jordanian Constitution provides for some constitutional principles that 

may constitute effective guarantees of rights and freedoms such as the principle of 

separation of powers, the principle of independence of the Judiciary, and the principle 

of oversight of the constitutionality of laws.16 With a view to strengthening the 

guarantees of the rights and freedoms, the Jordanian Constitution was amended in 

2011. These amendments include the establishment of the Constitutional Court to 

monitor the constitutionality of the applicable laws and regulations.17  

 

In 1957, Jordanian Government declared martial law as a result of the exceptional 

circumstances experienced by the Jordanian state at the time. The declaration of 

martial law followed by the establishment of the State Security Court in 1959 under 

the State Security Court Law No. 17 of 1959.18 This Law defines the jurisdiction of 

this Court and the method of its formation. The law had given broad powers to the 

State Security Court. However, after the 2011 constitutional amendments, the court’s 

jurisdiction, when it is formed in whole or in part by military judges, is restricted in 5 

exclusive crimes, namely terrorism, treason, espionage, drugs, and currency forgery.19 

Accordingly, the State Security Court Law were amended in 2014 to comply with the 

new provision of the Constitution.20 

                                                 
16  Jordanian Constitution, Article 59, Paragraph 1. The Constitutional Court shall have the competence of 
oversight on the constitutionality of laws and regulations in force and issue its judgments in the name of the King. 
17  Jordanian Constitution, Chapter 5, Article 58. 1. A. Constitutional Court shall be established- by a Law – the 
headquarters of which shall be in the Capital; shall be considered as an independent and separate judicial body; and 
shall be composed of nine members at least, inclusive of the President, to be appointed by the King.   
18  The State Security Court Law No. 17 of 1959. Published on Page 529 of the Official Gazette No. 1429. Date 
07/01/1959 
19  Jordanian Constitution, Article 101,Paragraph 2. “No civilian may be tried in a criminal case where all its judges 
are not civilian, the exception to that are the crimes of treason, espionage, terrorism, the crimes of drugs and 
currency forgery.” 
20  The State Security Court Law, Article 3 “a- The State Security Court shall have the jurisdiction to look into the 
crimes mentioned below, committed in violation of the laws stated thereafter or their amendments which relating 
to this crimes or replacements:1.  Treason crimes stipulated in articles (110) to (117) of the Penal Code No. 16 of 
1960 and its amendments. 2. Espionage crimes committed Contrary to the provisions of Articles 14, 15 and 16 of 
the Protection of State Secrets and Documents Law of 1971. “ 3. Terrorist crimes stipulated in Articles 147 to 149 
of the Penal Code No. 16 of 1960 and its amendments and the crimes of terrorism committed contrary to the 
provisions of the Ant- Terrorism Law No. 55 of 2006 and the Law on Combating Money laundering and terrorism 
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Article 7 of the State Security Court Law clarifies the method of appointing 

prosecutors to the State Security Court. The Chairman of the Joint Chiefs of Staff shall 

appoint the president of the military courts or one of his assistants as the public 

prosecutor at the State Security Court, and then the public prosecutor can appoint his 

assistant from the military judges. He also has the power to appoint one military judge 

or more to act as a prosecutor. 

 

The composition of the Court is stipulated in Article 2 of the State Security Court Law, 

which authorizes the Prime Minister, in special cases and for the public interest, to 

establish a special court called the State Security Court. This Court may consist of one 

body or more of civil or/and military judges. The military judges appointed by a 

decision of the Prime Minister upon the recommendation of the Chairman of the Joint 

Chiefs of Staff, while the civil judges are named by the Council of Judiciary. 

 

Freedom of expression is one of the fundamental rights enshrined in the Jordanian 

Constitution, where Article 15 of the Constitution provides for freedom of expression 

in all its manifestations, such as freedom of scientific research, freedom of literary and 

artistic creativity, as well as freedom of the press. It stipulates that:  

          “1. The state shall guarantee freedom of opinion. Every Jordanian shall 

be free to express his opinion by speech, in writing, or by means of 

photographic representation and other forms of expression, providing 

that such does not violate the law. 

2. The state shall guarantee freedom of scientific research. It shall also 

guarantee the freedom of literary, artistic and cultural creativity if not 

contrary to public order and public morals. 

                                                 
financing No. (46) of 2007, and its amendment. 4. Drugs crimes, committed contrary of drugs and Psychotropic 
Substances Law No. 11 of 1988, and its amendment 5. Crimes of banknote and coin forgery as stipulated in Articles 
(239) until (252) of Penal Law no. (16) of Year 1960, and its amendment. 
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3. Freedom of the press, publications, and mass media shall be ensured 

within the limits of the law. 

4. Newspapers shall not be suspended from publication nor shall their 

permits be revoked except by a judicial order in accordance with the 

provisions of the law. 

5. In the event of the declaration of martial law or a state of emergency, 

a limited censorship on newspapers, publications, books, broadcasts 

and other means of communication in matters affecting public safety 

and national defense may be imposed by law. 

6. Control of the resources of newspaper shall be regulated by law.”21 

 

 

This Article has assured the general principle of freedom of expression, while allowing 

for limitations on this right under the laws enacted by the Legislative Authority. It is 

clearly observed through some terms used in this Article such as “providing that such 

does not violate the law, within the limits of the law.” Accordingly, The Jordanian 

Legislative Authority has imposed certain legal limitations on  the freedom of 

expression in  many laws,  most notably the Penal Code of 1960,22 the Press and 

Publication Law of 1998,23 and Anti-Terrorism Law of 2006.24  

 

Article 118 of the Penal Code penalizes any acts, writings, speeches not permitted by 

the Government that may subject the state to the danger of hostile acts, or disrupt its 

relations with a foreign state; or subjects Jordanians to acts of revenge against them 

and their properties.  Article 150 also criminalizes any writing or speech that may stir 

                                                 
21  Jordanian Constitution, Article 15.   
22  Jordanian Penal Code No. 16 of 1960 Published on the Official Gazette No. 1487 on January 1, 1960.  Available 
at: http://www.ahtnc.org.jo/sites/default/files/penal_code.pdf. ( access date: March 10, 2018). 
23 The Press and Publication Law No.8 of 1998. Available at: http://al-bab.com/documents-section/jordan-press-
and-publications-law. (access date : March 10, 2018).   
24 Anti-Terrorism Law No. 55 of 2006. Published on page 4264 of the Official Gazette No. 4790 on 1 November 
2006. Available at: https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/4d39e76935f76 f4fc125767e00320698/ 
$FILE/Anti-Terrorism%20Law.PDF. (access date: November 3,2016).  

http://www.ahtnc.org.jo/sites/default/files/penal_code.pdf
http://al-bab.com/documents-section/jordan-press-and-publications-law
http://al-bab.com/documents-section/jordan-press-and-publications-law
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/4d39e76935f76%20f4fc125767e00320698/
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/4d39e76935f76%20f4fc125767e00320698/
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up sectarian or racial prejudices or the incitement of conflict between different sects 

or the nation’s elements.  

 

Under the title of “harming the state’s financial standing”, Article 152 of  the Penal 

Code criminalizes any person who promotes false rumors or accusations so as to 

decrease the value of the Jordanian currency or to weaken the trust in the strength of 

the state’s currency. It also penalizes in Article 163 “any person printed, published, or 

sent by mail a book, brochure, newspaper or statement for an illegal association.”  

 

According to Article 278 of Jordanian Penal Code, “whoever published any print, 

writing, picture or uttered in a public place and in the hearing of someone else’s words 

or voice calculated or tending to outrage the religious feelings or belief of such person 

shall be punished by imprisonment for a term not exceeding 3 months or a fine not 

exceeding 20 Jordanian Dinar (JD).  

 

The Press and Publication Law No.8 of 1998 has been enacted to regulate the freedom 

of the press as one of the manifestations of the freedom of expression. The limitations 

on the freedom of the press in this law have been mentioned in Articles 4, 5, and 7. 

Article 4 assures that “the press shall freely exercise its task of presenting news, 

information, and commentaries and shall contribute to the dissemination of thought, 

culture, and science within the limits of the law and within the framework of 

preserving public liberties, rights and duties as well as respecting the private life of 

others.” 
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Article 5 of The Press and Publication Law stipulates that the mass media must 

investigate the truth and must refrain from publishing what is against the principles of 

human rights and freedoms, national interests, and the values of the Arab and Islamic 

nation, while Article 7 makes it binding on the press to refrain from publishing what 

incites violence or call to raise discord among citizens in any way. 

 

The Anti-Terrorism Law of 2006 is one piece of legislations issued recently, and 

includes limitations on freedom of expression. Article 3 of this Law has listed the acts 

considered as prohibited terrorist acts. These acts include any actions that would 

expose Jordan to the risk of hostilities, or disrupt its relations with other states. They 

also include the use of an information system or computer network or the 

establishment of a website to facilitate terrorist acts, support or spreads ideas of a group 

organization or association that undertakes an act of terrorism or to promote their ideas 

or any action which could jeopardize the Jordanians or their property through the risk 

of acts of aggression. 

 

This study addresses the guarantees of freedom of expression under the Jordanian 

Constitution and laws, as well as under the international and regional instruments. It 

also identifies the limitations to this freedom as stipulated in the Jordanian laws, and 

examines the role of the Jordanian Constitutional Court in monitoring the laws that 

limit freedom of expression.  

 

1.2 Problem Statement 

The Jordanian Constitution does not give the legislature absolute power to limit rights 

and freedoms. Article 128, Paragraph 1 of the Constitution establishes controls that 
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the legislative authority must abide by when enacting laws limiting the rights and 

freedoms. It states, “The laws issued in accordance with this Constitution for the 

regulation of rights and freedoms may not influence the essence of such rights or affect 

their fundamentals.” The Jordanian Constitution, also under Article 15 Paragraph 5, 

has prevented any kind of censorship of newspapers, publications, literature, media, 

and communication except in the case of declaring martial law or a state of emergency. 

In that case, the Jordanian Constitution authorizes the Executive Authority to impose 

limited censorship in matters relating to public safety or national defense.25 

 

Despite the constitutional provisions that provide for freedom of expression, the issue 

of freedom of expression in Jordan has recently raised greater attention. This is due to 

the arrest and imprisonment of some citizens and journalists over the publication of 

articles, blogs, information or comments.26 From the standpoint of these detainees and 

human rights organizations, these arrests constituted a violation of the freedom of 

expression guaranteed by the Constitution and international instruments.27 Meanwhile 

the government authorities justified these arrests on the ground that the detainees 

exceeded the limitations of freedom of expression provided for in the laws, which 

constitutes a threat to national security or other interests of society and individuals. 28   

                                                 
25  Jordanian Constitution, Article 15, Paragraph 5. 
26  Human Right Watch (HRW).” Journalists, Writers in Jordan Facing Terrorism Charges: Vague Law being used 
to curb Media Freedom.” Statement published on hrw.org on 15 July 2015. Available at: https://www.ifex.org 
/jordan/2015/07/17/terrorism_charges/. Available also at https://www.hrw.org/news/2015/07/15/jordan-
journalists-writers-facing-terrorism-charges, (access date: September 25, 2017). 
27  Joe Stork-Deputy Director, Middle East and North Africa Division. “Jordan Should Stop Prosecuting Journalists 
and Revise its Terrorism Law to Remove Vague Language used to Limit Peaceful Speech.” Human Right Watch, 
July 15, 2015, www.hrw.org/news/2015/07/15/jordan-journalists-writers-facing-terrorism-charges. (access date: 
September 25, 2017). 
28  Mohammed Al-Momani-Minister of State for Media Affairs and Communications/ the Jordan’s Government 
spokesperson in his statement replying to the report issued by the HRW in January 2015. This report accused Jordan 
of breaking its promises of reform by arresting and accusing activists of offenses for expressing their opinion. He 
said: Public freedoms protected under the provisions of the law, but bypass the law and endangering the interests 
of Jordan is criminalized by applicable laws, if included abuse, defamation and disturbing Jordan’s relations with 
a foreign state. http://www.sarayanews.com/index.php?page=article&id=322119.( access date September 25 
2017).   

https://www.ifex.org/jordan/2015/07/17/terrorism_charges/
http://www.hrw.org/news/2015/07/15/jordan-journalists-writers-facing-terrorism-charges
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The Jordanian government authorities usually use legal provisions that limit freedom 

of expression to detain and prosecute activists and journalists for speech offenses,29 in 

particular, the provisions of the Penal Code and the Anti-Terrorism Law. These laws 

have expanded the scope of acts considered terrorist. The Anti-Terrorism Law has 

expanded the concept of terrorism to include acts such as disturbing Jordan’s relation 

with other states.30 Based on this concept, the Jordanian State Security Court sentenced 

Zaki Bani Irsheid, a senior Muslim Brotherhood figure, to 18 months in prison after 

convicting him of disturbing relations between Jordan and the United Arab Emirates 

(UAE).31 This indictment was based on a ‘Facebook Post’ in which he criticized 

UAE.32  

 

In 2015, the Jordanian authorities arrested Eyad Qunaibi, a university professor, 

over ‘Facebook Comments’. In these comments, he criticized what is considered in his 

opinion to be un-Islamic social phenomena in Jordan, and Jordanian cooperation with 

Israel.33 In addition, many activists were arrested as a result of their claims in general 

reform, and were tried by the State Security Court or other civil courts.34 The judges 

based their rulings on the provisions of laws such as Article 3 of the Anti- Terrorism 

Law  and Articles 118, 149 ,164, and 195  of the Penal Code, relating to disturbing 

                                                 
29 Despite the presence of international and national reports pointed out the existence of arrests and violations of 
freedom of expression in Jordan,  the researcher has not found any official report or statistics indicate the number 
of detainees and prisoners in issues related to freedom of expression in Jordan. 
30 HRW. “Amendments to Jordan's Anti-Terrorism Law Threaten Freedom of Expression.” Statement published 
on hrw.org on 21May 2014. Available at: https://www.ifex.org/jordan/2014/05/21/ terrorism law _free expression/. 
(access date: September 25 2016).  
31  The State Security Court. Resolution No. 9052/2014. Dated February 15, 2015.   
32 HRW. “Jordan: 18 Months for Criticizing UAE” Despite Government Promises, Free Expression in Peril, 
Statement published on 19 Feb 2015. Available at:  https://www.hrw.org/news/2015/02/19/jordan-18-months-
criticizing-uae . (access date: March 10, 2018). 
33 The State Security Court. Resolution No.236 / 2015. Dated, 2015. 
34 HRW. “Jordan: 2-Year Sentence for Facebook Post: Increasing Penalties for Speech Crimes”, December 15 
2015. https://www.hrw.org/news/2015/12/19/jordan-2-year-sentence-facebook-post.( access date: September 7, 
2017). 

https://www.ifex.org/jordan/2014/05/21/
https://www.hrw.org/news/2015/02/19/jordan-18-months-criticizing-uae
https://www.hrw.org/news/2015/02/19/jordan-18-months-criticizing-uae
https://www.hrw.org/news/2015/12/19/jordan-2-year-sentence-facebook-post
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Jordan’s relations with other states, undermining the political ruling regime, illegal 

assembly, and daring to criticize the King and other public figures.35  

 

These arrests and trials were reflected in national and international human rights 

reports, which pointed out that there is a violation of freedom of expression in Jordan 

and narrowing the scope of its practice. For instance, the Middle East Monitor (MEM) 

in its 2015 report indicated that the enactment of Anti-Terrorism Law has tightened 

the grip on freedom of expression in Jordan, and there is an obvious decline in freedom 

of the press and media.36 According to the Executive Director of the Middle East and 

North Africa at Human Rights Watch (HRW); “Labeling speech ‘terrorism’ does not 

hide the reality that Jordan is still intent on muzzling its citizens who speak freely.”37 

 

 In the press freedom index issued in 2017 by Reporters without Borders (RSF), 38 

Jordan was ranked 138 out of 180 countries listed. According to its report, “since 2012, 

when the Press and Publications Law was amended, hundreds of websites have been 

blocked because they do not have a license. Security grounds are often used to 

prosecute, and sometimes journalists are jailed under an extremely vague terrorism 

law.” 

 

                                                 
35   These legal provisions will be discussed in detail in Chapter 3 of this study . 
36   Samira Shackle. Middle East Monitor (MEM). The 2015 Report. The Noose Tightens on Freedom of Speech 
in Jordan. August 28, 2015. https://www.middleeastmonitor.com/20150828-the-noose-tightens-on-freedom-of-
speech-in-jordan/ . ( access date : March 10, 2018).  
37 Sarah Whitson, Executive Director for Middle East and North Africa Division.” Jordan: Assault on Free 
Expression Prosecutors Use 2014 Reform Loopholes to Silence Critics” hrw.org: http //www.hrw. org /news/ 2014/ 
12/11/Jordan-assault-free-expression. (access date February 8, 2018). 
38   Reporters sans Frontiers, “World Press”, 2017. https://rsf.org/en/ranking. (access date: January 26, 2018). 

https://www.hrw.org/bios/sarah-leah-whitson
https://www.hrw.org/bios/sarah-leah-whitson
https://www.middleeastmonitor.com/20150828-the-noose-tightens-on-freedom-of-speech-in-jordan/
https://www.middleeastmonitor.com/20150828-the-noose-tightens-on-freedom-of-speech-in-jordan/
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The National Center for Human Rights (NCHR)39 in its report in 2016 pointed out that 

the right to freedom of expression is at the forefront of all the rights that faced 

problems.40 Musa Burayzat, Commissioner-General of the NHCR, at a press 

conference to present the eleventh annual report, declared that the legislation 

regulating freedom of expression formed the core aspect of the problems resulting 

from straining the relationship between two fundamental values related to the citizen 

and security, namely the right to freedom and the protection of state security.41 These 

reports indicated that there is inconsistency between the exercise of the freedom of 

expression on one hand, and the provisions of the Jordanian Constitution, as well as 

the international instruments ratified by the Jordanian State, on the other.42 

 

The talk about a problem in the freedom of Jordanians to express their views raises the 

question of the reasons for the existence of this problem, the role of Parliament in 

protecting freedom of expression, the extent of the application of the principle of 

separation of powers, and the independence of the Judiciary, as they are fundamental 

guarantees of rights and freedoms. It also raises the question of the compatibility of 

the State Security Court, as a military court to try civilians in cases relating to freedom 

of expression, with the principle of independence of the Judiciary, and thus its impact 

on freedom of expression. 

                                                 
39  The National Centre for Human Rights (NCHR) is a public national institution that has a juridical personality 
with full financial and administrative independence, and carries out its functions and all human rights activities 
with complete autonomy, including monitoring and receiving complaints, in accordance with its law No. 51 for the 
year 2006 and its amendments. The Center is accredited with “A Status” by the Global Alliance for National Human 
Rights Institutions (GANHRI) .Official Website of the National Centre for Human Rights (NCHR. 
http://www.nchr.org.jo/User_Site/Site/View_Article.aspx?type=2&ID=967. (access date: January 25, 2018). 
40  NCHR. The 13th Annual Report. Situation of Human Rights in the Hashemite Kingdom of Jordan of 2016. 
Amman: 2017. 
41 Musa Burayzat. Freedom of Expression in Jordan: The Lost Balance between Freedom and Security Press 
Conference. Al Rai Newspaper. http://alrai.com/article/728871.html. August 17 2015.(access date: December 12. 
2017).  
42  NCHR. The 11th annual report. Situation of Human Rights in the Hashemite Kingdom of Jordan of 2014. 
Amman: 2015. 

http://www.nchr.org.jo/User_Site/Site/View_Article.aspx?type=2&ID=967.%20(accessed
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Moreover, the existence of a problem in the exercise of freedom of expression requires 

examining the extent to which the legal limitations on freedom of expression comply 

with the constitutional provisions and international instruments, as well as the extent 

to which the Constitutional Court oversees the constitutionality of such limitations. 

Accordingly, this study examines the guarantees of freedom of expression, identifies 

the limitations of this freedom provided for in the Jordanian legislations, and then the 

role of the Constitutional Court in monitoring the constitutionality of these limitations. 

  

1.3 Research Questions  

This study aims to examine the provisions of freedom of expression in Jordan, and the 

guarantees and limitations of this freedom under the Jordanian legal system. Hence, 

the study seeks to answer the following questions: 

1. What are the legal rules and principles governing freedom of expression in 

Jordan?  

2. Why is the current legal framework weak in ensuring the protection of the right 

to freedom of expression in Jordan?  

3. How would the model from Tunisian and French legal framework be a viable 

model to uphold the right to freedom of expression in Jordan? 

 

1.4 Research Objectives  

To accomplish the aim of this study in examining the freedom of expression in Jordan, 

the study strives to achieve the following objectives: 

1. To examine the legal rules and principles governing freedom of expression in 

Jordan.  
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2. To examine the limitations and drawbacks of the existing Jordanian legal 

framework on the right to freedom of expression.  

3. To examine the viability of the Tunisian and French legal framework as a 

model for an effective protection on the right to freedom of expression in 

Jordan.  

 

1.5 Significance of the Study 

The importance of the study stems from the importance of the right that is addressed, 

which is the right to freedom of expression. Freedom of expression is essential for 

individuals’ life and their psychological and intellectual development. It is a key to the 

development, dignity, and fulfillment of every person.43 It is also very important for 

the stabilization and development of society. In addition, it is prerequisite for good 

government, and thus for social and economic progress.44  

 

The idea of this study began by observing that some people were arrested and tried for 

expressing their views. Some of the opinions criticized these arrests as a violation of 

freedom of expression and contrary to the provisions of the Constitution and 

international instruments, while government authorities justified the detention on the 

grounds that these detainees had exceeded the limits of freedom of expression and 

committed a crime punishable by law. 

 

                                                 
43 Mario Oetheimer. “Freedom of Expression in Europe: case-law concerning Article 10 of the European 
Convention of Human Rights.” Council of Europe: Online Bookshop, 2007, p 11.  
https://book.coe.int/eur/en/human-rights-files/3739-freedom-of-expression-in-europe. (access date: November 8, 
2016).  
44  José Manuel. “Freedom of Speech in Rome.” (Valparaíso, Chile:  University of Desarrollo, 2009).; Timothewos 
Gedion. “Freedom of Expression in Ethiopia: The Jurisprudential Dearth.” Mizan Law Review 4, no. 2 (2010): 201-
231. 

https://book.coe.int/eur/en/human-rights-files/3739-freedom-of-expression-in-europe
file:///C:/Users/Hp/AppData/Roaming/Microsoft/Word/%20%20%20%20José%20Manuel
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This divergence of views was the motivation for the researcher to find out the reality 

of freedom of expression, especially that freedom of expression is a topical issue in 

Jordan that deserves debate in the current time.45 Therefore, this study deals with the 

constitutional and legal provisions relating to freedom of expression, as well as 

identifying different points of view on this subject, and then analyzing these provisions 

and opinions. 

 

The study includes the views of a group of specialists, academics, journalists and 

lawyers who have scientific and practical experience. These views contributed to 

reaching logical conclusions based on experience and knowledge. Therefore, the 

researcher expects this study to be a scientific and practical reference in the field of 

human rights.  

 

It may support largely the frame of knowledge and enrich the existing literature on 

freedom of expression. It may also be beneficial to assist the concerned and interested 

parties in this area, especially where there is no adequate literature relating to 

examining the laws regulating freedom of expression in Jordan. Hence, this study may 

serve as reference material to legal practitioners, human rights activists, other 

researchers and students. Moreover, it may help to establish a basis for human rights 

advocates to demand more guarantees for freedom of expression. 

 

Furthermore, it is hoped that this study will assist legislators in identifying the 

strengths and weaknesses in the legislations governing freedom of expression. This 

                                                 
45  Khaled Al-Zubaidi - A Professor of the Constitutional Law at Yarmouk University –Jordan, Viper Message to 
Encourage the Researcher for Writing in this Topic. September 14, 2016. 
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may lead to a comprehensive review of relevant legislations to ensure a balance 

between opposing rights and interests. 

 

1.6 Research Methodology  

Research methodology is a plan and an approach of inquiry that passes through 

successive steps, from the primary assumptions to research design and data 

collection.46 According to Anwarul Yaqin,47 Legal research is often classified into two 

wide categories; doctrinal or pure legal research and socio-legal research. When 

research is concerned with some legal issue, problem or question, analyses the 

relationship among legal texts and explains the area of challenges, it is named pure 

legal research, and a doctrinal research methodology is preferred. Nevertheless, when 

legal research comprises a study of social issue, problem, some aspect of law in 

operation, law in action, or law in context, that means a study of how the law deals 

with a particular issue or social problem or should deal with these problems and issues, 

it is sometimes termed  socio-legal research.  

 

Socio-legal research is also used to refer to legal research that aims to investigate some 

of the problems that occur when applying the provisions of the law using the data 

collection methods that used in social sciences.48 

 

1.6.1 Research Design 

Research design may be defined as a logical systematic plan. This plan shows how to 

conduct the research in terms of the stages that must be followed by a researcher to 

                                                 
46 John Creswell.  Research Design: Qualitative, Quantitative, and Mixed Methods Approaches (Sage Publications, 
2013), p3. 
47 Anwarul Yaqin. Legal Rresearch and Writing.  (Malaysia; Lexis, 2007), p10. 
48 Khushal Vibhute and Filipos Aynalem. “Legal Research Methods,” 2009, 1–259. chilot.wordpress.com. 
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reach the best solution to the problem on which the research is based.49 The purpose 

of research design is to show the whole process of planning, collecting, measuring, 

analyzing, and interpreting data that will lead to answering the research questions.50 

Research design also helps the researcher to inquire in advance as to the kind of data 

that will be required within the qualitative and quantitative methods approach, the 

resources to collect them, and the methods will be used by the researcher for data 

analysis and presentation of finding accurately.51  

 

This study aims to examine the guarantees and limitations on freedom of expression 

in Jordan through the critical analysis of the legal framework governing this freedom. 

In addition, this study explores different points of view for some of the respondents in 

the area of human rights. Therefore, the researcher has combined two approaches: the 

doctrinal approach and socio-legal research approach. Combining both approaches is 

the best way to answer the research questions and to achieve the research objectives.  

 

Using doctrinal methodology enabled the researcher to provide a systematic exposition 

of the legislation and international instruments regarding freedom of expression, and 

then to examine the compatibility of the limitations set by these legislations on 

freedom of expression with the Jordanian Constitution and international instruments, 

and analyzed critically the relationship between the legal texts.52  

 

                                                 
49 Marczyk Geoffrey, David DeMatteo, and David Festinger. Essentials of research design and methodology. John 
Wiley and Sons Inc, 2005. 
50 University of Southern California, USC Library. Organizing Your Social Sciences, Research Paper: Types of 
Research Designs. Last Updated: Feb 23, 2018 http://libguides.usc. edu/ writing guide /research designs.  (access 
date; March 10, 2018). 
51 John Creswell.  Research design, Ibid. p12. 
52 Terry Hutchinson. Researching and Writing in Law, 2nd ed. (Thompson Law Book Co., pyrmont, NSW, 2006). 
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According to Anwarul Yaqin,53 doctrinal methodology concerns the critical study of 

legislation, decisional processes and their underlying policy. It also enables the 

researcher to focus on uncovering heading meanings, examine and judge things 

accurately, indicate to the weakness, disadvantages or drawbacks, and give his own 

opinion. Meanwhile, using socio-legal methodology enables the researcher to use 

interviews as qualitative data to examine the effectiveness of the Jordanian legislations 

in protecting freedom of expression.54  

 

Anwarul Yaqin55 commented that the rationale behind adopting empirical research 

methodology in legal research is to determine the nature and extent of the adequacy or 

otherwise of the existing law. It can be adopted to investigate the need for a new law, 

or whether the law can be used as an instrument of control, change or reform. 

 

1.6.2 Research Scope 

This study focuses on examining the guarantees and limitations on freedom of 

expression under the Jordanian legal system and international instruments ratified by 

the Jordanian state, in particular, the ICCPR 1966. Other international and regional 

instruments dealing with this freedom are also addressed whenever necessary to 

achieve the objectives of this study.  

 

To benchmarking the standard of freedom of expression, a comparative analysis is 

made between the provisions of the Jordanian Constitution and the constitutions of 

some states, mainly Tunisian Constitution of 2014 and French Constitution of 1958. 

                                                 
53  Anwarul Yaqin. Ibid. p 10. 
54 Yusuf Aboki. Introduction to Legal Research Methodology.2nd ed. (Nigeria: Zaria, Tamaza publishing Co. ltd, 
2004). 
55  Anwarul Yaqin. Ibid. p 16. 
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This comparison is based on the constitutional provisions that provide for freedom of 

expression and its guarantees. It does not focus on the actual implementation of 

freedom of expression in both countries. 

 

The reason for selecting Tunisian Constitution of 2014 is that this Constitution came 

as a result of the Tunisian revolution in 2011 that toppled the President Zine El Abidine 

bin Ali and his regime. This new Constitution provided better guarantees of rights and 

freedoms in general and freedom of expression in particular. 

 

 According to Eric Goldstein, deputy Middle East and North Africa director. 56 

“Tunisia’s National Constituent Assembly voted for a constitution that contains bold 

language in favour of human rights. The Constitution upholds many key civil, political, 

social, economic, and cultural rights. These include the rights to citizenship, to create 

political parties, to bodily integrity, and freedom of movement, opinion, expression, 

assembly, and association. They include a right not to be detained arbitrarily and fair 

trial guarantees. The constitution prohibits torture or any statute of limitations on 

prosecuting torture. It also guarantees the right to political asylum”. According to him, 

“Now it is up to the lawmakers, courts, prosecutors, and other officials to make sure 

that their policies, procedures, and laws comply with the rights enshrined in the 

Constitution.” Moreover, according to ‘Freedom House’ and RSF, Tunisia was 

classified as the only free Arab country in 2016. 57 

 

                                                 
56 Eric Goldstein, deputy Middle East and North Africa director in HRW. Tunisia: Let Constitution Herald Human 
Rights Era. HRW. February 1, 2014 12:00AM EST https://www.hrw.org/news/2014/02/01/tunisia-let-constitution-
herald-human-rights-era. (access date: July 25, 2018) 
57  Freedom House. Freedom in the World, the 2016 Report, available at: https://freedomhouse.org/report/freedom-
world/freedom-world-2016 (access date: January 7, 2017); Reporters without Borders, 2016 World Press Freedom 
Index.    https://rsf.org/en/ranking. (access date   January 7, 2017) 

https://www.hrw.org/bios/eric-goldstein
https://www.hrw.org/news/2014/02/01/tunisia-let-constitution-herald-human-rights-era
https://www.hrw.org/news/2014/02/01/tunisia-let-constitution-herald-human-rights-era
https://rsf.org/en/ranking.%20(accessed
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With regard to the reasons for the selection of the French Constitution of 1958, France 

was classified as one of the developed countries globally on the domain of human 

rights.58 In addition, France is one of the first countries that enshrined the human rights 

in their constitutions since the French Revolution of 1789. This Revolution was 

followed by the announcement of the Declaration of the Rights of Man and of Citizens 

of 1789, which considered freedom of expression one of the most precious human 

rights.59 

 

Meanwhile, the French Constitution of 1958 adopted the provisions that come in this 

Declaration. The preamble of the Constitution of 1958 states that “the French people 

solemnly proclaim their attachment to the Rights of Man and the principles of national 

sovereignty as defined by the Declaration of 1789”. The Declaration was marked the 

beginning of a new world order based on freedom, separation of powers, respect for 

the sovereignty of the people and the law.60 

  

Freedom of expression and its limitations are also discussed from the perspective of 

Islamic Shari’a when necessary to achieve the objectives of the study, where the 

commitment to the values of the Islamic Nation is one of the limitations on freedom 

of expression.61  

 

                                                 
58  Freedom House. Freedom in the World, the 2016 Report, available at: https://freedomhouse.org/report/freedom-
world/freedom-world-2016 ( access date: January 7, 2017); Reporters without Borders, 2016 World Press Freedom 
Index.    https://rsf.org/en/ranking. (access date   January 7, 2017) 
59 The French Declaration of the Rights of Man and of Citizens of 1789, Article 10 “No one may be exposed to his 
ideas, even in religious matters, provided that such ideas are not prejudicial to public security. Article 11 stipulates, 
“The free communication of ideas and opinions is one of the most precious of the rights of man; every citizen can 
then freely speak, write, and print, subject to responsibility for the abuse of this freedom in the cases is determined 
by law.” 
60 The French Declaration of the Rights of Man and of Citizens of 1789, Articles 1, 2,3,4,5. 
61 The Press and Publication Law, Article 6.  

https://rsf.org/en/ranking.%20(accessed
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1.6.3 Types of Data 

The data employed in the research depend on the chosen research methodology that 

will finally determine the quality and propriety of the data. This research employs the 

doctrinal and socio-legal approaches to provide the reader with a legal framework, 

which helps to examine the free expression in Jordan. The researcher used two types 

of data; primary data as the main data of the research, and secondary data as 

complementary to the primary data.62  

 

1.6.3.1 Primary Data 

Primary data are those data that are direct, original and not influenced by anybody’s 

opinion.63 The primary data for this research come through an in-depth review and 

discussion of the legislations that governs freedom of expression in Jordan, such as 

constitutional provisions, law provisions, regulations, international and regional 

instruments as well as case law, reports, original documents and official statements. 

Furthermore, this research includes interviews with experts in the domain of human 

rights to explore the views of certain respondents in freedom of expression in Jordan. 

 

1.6.3.2 Secondary Data 

Secondary data are the data that have been collected by someone else.64 These data 

assist in making the primary data collection more specific, which enable the researcher 

to find relevant concepts. They can provide him with background information and a 

framework in the area of the law, arranging legal principles in an orderly fashion.65  

                                                 
62  Norman Blaikie. Designing Social Research.  (Cambridge UK: Polity Press, 2010), p 160. 
63  Yusuf, Aboki. Ibid. 
64  Michael Murray and Christy Desanctis. Legal Research and Writing. Foundation Press 2006 Homson West, 
p267. 
65  Carol M.Basat and Mrgie Hawkins. Foundation of legal Research and Writing, 5th ed. (New York: Delmar 
Cengage Learning, 5 Maxwell Drive, 2013), p36. 
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Secondary data in this research comprised of published and  unpublished theses and 

dissertations, magazines, encyclopedias, law reviews, periodicals, books, journal 

articles and newspapers as well as internet materials. 

 

1.6.4 Data Collection Method 

Data collection is the approach that is adopted to collect the required information from 

a comprehensive range of methods. A researcher may use a variety of possible methods 

to gather the required data, ranging from observations, to the analysis of documents 

and related texts, to interviews.66 The method adopted in the collection of data 

significantly affects the search results. Therefore, the researcher must take into account 

the objectives of his research, along with the scope and nature of the study. 

 

This study employed two kinds of data collection methods; the doctrinal approach and 

the semi-structured interview. This study mainly used the doctrinal approach as a 

method of collecting the data required to answer all four-research questions, and to 

achieve objectives 1, 2 and 3. This approach is mainly a library-based study. The data 

used in this study were obtained through libraries, archives, the body of laws and 

regulations, legal document, books, electronic data, reports, dissertations, newspapers, 

magazines, relevant case law in the area of human rights, and other databases.67 

 

To achieve the first three objectives of this research, the interview component is 

included. By conducting interviews, the researcher is able to get more insight that 

could not be attained by the library method. Through interviews, the researcher 

                                                 
66 Ritchie Jane and Liz Spencer. “Qualitative Data Analysis for Applied Policy Research.” The Qualitative 
Researcher’s Companion, 573.  2002: 305-329. 
67  Anwarul Yaqin. Ibid. 
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attempted to understand the obstacles and challenges facing the Jordanians’ practice 

of freedom of expression, as well as to identify the reasons that caused the 

inconsistency between the provisions of the Jordanian Constitution, and what has been 

indicated by the reports of national and international human rights organizations.  

 

The interviews helped the researcher to examine the legal provisions and limitations 

on freedom of expression in Jordan. Furthermore, the data collected through the 

interviews enabled the researcher to analyze the constitutional and legal provisions 

regulating the work and formation of the Constitutional Court. It also enabled him to 

explore the role of the Court in protecting freedom of expression in Jordan, as well as 

the obstacles faced by the Court, which prevented it from performing this role 

effectively. 

 

Qualitative interviews may be classified according to three forms: structured, 

unstructured and semi-structured.68 This study conducted semi-structured interviews 

for the following reasons:  

1.   Semi-structured interviews are generally used when the interviewer will not 

have the second chance to interview someone.69 

2.  Semi-structured interview are open. They allow new ideas to be introduced 

during the interview, according to what the interviewee says.70  

                                                 
68   Cohen. D and Crabtree. B. “Qualitative Research Guidelines Project.” Robert Wood Johnson Foundation. July 
2006. http://www.qualres. org/  HomeInte-3595.html.(access date: February 8, 2018). 
69 Newton Nigel. “The Use of Semi-Structured Interviews in Qualitative Research: Strengths and 
Weaknesses.” Exploring Qualitative Methods 1, no. 1.  2010: 1-11. ; Louise Barriball and Alison While. 
“Collecting Data Using a Semi Structured Interview: A Discussion Paper.” Journal of Advanced Nursing 19, no. 2 
(1994): 328-335.  
70  Bjornholt Margunn and Gunhild Regland Farstad. “Am I rambling?’: On the Advantages of Interviewing 
Couples Together.” Qualitative Research. 2012: 1468794112459671. 

https://en.wikipedia.org/wiki/Interview
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3. In a semi-structured interview, the interviewer usually identifies a framework 

of subjects and concepts to be explored. 71 

4. The questions in the semi-structured interviews are prepared in advance. This 

enables the interviewer to be well organized and to show efficiency during 

the interview.72  

5. The semi-structured interview guide provides the interviewers with a clear 

set of instructions, as well as comparable and reliable data.73  

 

In qualitative research, the number of respondents to be interviewed must depend on 

the saturation point. The saturation point is the point at which data and information 

obtained by the researcher become redundant. It is reached when no new information 

is provided by the respondents and the information become a repetition of earlier 

obtained information. This makes more interviews unnecessary.74 

 

Although reaching saturation point depends on each research, Lincoln and Guba75 

suggested 12 to 20 as the number of respondents that could enable a researcher to 

reach data saturation. According to Baker, Edwards, and Doidge,76 the preferable 

number of the sample is between 12 and 60. This number is enough to enable 

researchers to plan and structure interviews well, and to transcribe and analyze the 

given data accurately; more than this number seems impractical, especially within 

                                                 
71  Cohen. D and Crabtree. B. Ibid. 
72 Fylan Fiona. “Semi-Structured Interviewing.” A Handbook of Research Methods for Clinical and Health 
Psychology. 2005: 65-78. 
73 Sandy Qu and John Dumay.  “The Qualitative Research Interview.” Qualitative Research in Accounting and 
Mangement, 8, no.3 (August30, 2011): 238-264. 
74 Sarah Elsie Baker, Rosalind Edwards, and Mark Doidge. “How many qualitative interviews is enough? Expert 
voices and early career reflections on sampling and cases in qualitative research.” National Center for Research 
Methods. 2012. P37.   
75 Egon. G. Guba and Yavonna S. Lincoln, Naturalistic Inquiry (Newbury Park, CA:  Sage, 1985). 
76 Sarah Elsie Baker, Rosalind Edwards, and Mark Doidge. Ibid.  P10.   
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their usual time constraints. In this study, 12 interviews were enough to reach the 

saturation point and achieve the objectives of the study.  

 

This study included interviews with 12 respondents from 7 categories of people who 

are interested and involved in the field of human rights. The respondents are 1 

member of Parliament, 2 lawyers, 2 human rights activists, 2 journalists, 2 victims, 

1 prosecutor , and 2 academicians.  

 

A purposive sampling method was adopted in choosing the interviewees in this 

study. Selecting the purposive sample is essential to the quality of data collected; 

this method ensures the reliability and efficiency of the respondents.77 The 

interviewed sample is experienced and scientific proficiency; 7 of them held a doctor 

of philosophy degree (PhD) (5 respondents held PhD in Law, 1 held PhD in 

Journalism and Media, and 1 held PhD in Islamic Studies), 5 of the respondents have 

experience in journalism, legal, and partisan field for about 15 years. Appendix A 

provides information of the Respondents. 

 

The data provided by the respondents are written manually, while some audio 

interviews were recorded on the tape and subsequently converted to text. Two of the 

respondents were initially interviewed by the researcher (Respondent 2 and 

Respondent 10), but they preferred to receive interview questions via e-mail and 

resend the answers by e-mail as well. After the completion of each interview, the 

researcher reviewed, summarized, interpreted and linked the given information to 

                                                 
77 Dolores C. Tongco. Purposive Sampling as a Tool for Informant Selection. Ethnobotany Research and 
Applications 5, 2007: 147–158.. 
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the main objectives of the study. The interviews were conducted in Arabic and later 

translated into English. 

  

1.6.5 Data Analysis  

When a researcher completes the task of collecting the required data, he turns to the 

task of analyzing them. The data collected are in the form of notes or textural 

material.78 These data are raw and neutral, and their trend and direction are normally 

highlighted by interpretation and analysis.79 Analyzing data leads to uncovering the 

factors affecting the phenomenon studied and isolating its elements from each other, 

then knowing the characteristics and attributes of these elements. It makes the 

phenomena clear. 80  

 

This study conducted an analysis of legal material. It focuses on studying the content 

of the Jordanian Constitution and laws, international and regional instruments, 

documents, case law, and reports relating to freedoms of expression. Therefore, 

content analysis is the main method used to analyze and criticize the collected data. It 

has been proven useful to study many different subject areas within the law and to 

understand the workings of the legislation.81 Analyzing the content of the collected 

data has been done critically, so as to build up a systematic assessment of the relevant 

statutes.82 A critical analysis allows the researcher to express his opinion and examine 

the texts. According to Aboki, legal researchers obtain their data through books, 

                                                 
78  Lord Goff. “Judge, Jurist and Legislature.” The Denning Law Journal 2, no. 1 (1986): 79-95.  
79 Yusuf Aboki. Ibid. P57. 
80  Anwarul Yaqin. Ibid, p 239. 
81 Yan Zhang and Barbara M. Wildemuth. “Qualitative Analysis of Content,” Applications of Social Research 
Methods to Questions in Information and Library Science. (Wesport, CT: Libraries Unlimited, 2009), 309.   
82  Lord Goff. “udge, Jurist and Legislature. Ibid.  p92. 
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statutes, and cases. After this, they sit in the library or office to analyze their findings 

and make recommendations or suggestions.83  

 

This study also used historical analysis to show the impact of historical circumstances 

on the constitutional and legal provisions regulating freedom of expression in Jordan.84 

In addition, comparative analysis was used on a limited scale to compare some 

provisions in the Jordanian Constitution with the corresponding provisions in the 

constitutions of some countries, in particular, the Tunisian Constitution and the French 

Constitution.85 This method of analysis has been used as a tool to develop the 

provisions of the Jordanian Constitution, guided by the advantages of these 

constitutions in this regard. This method enabled the researcher to make 

recommendations to amend some provisions of the Jordanian Constitution, based on 

the Tunisian and French Constitutions.   

 

The data collected through the interviews were analyzed thematically. The 

researcher used the data given by the respondents to connect the themes and display 

the issues relating to the subject of study, which is named interconnecting themes.86 

 

The interviews were based on pre-prepared questions. They were prepared according 

to the key themes of the study, leading to the achievement of the objectives of the 

study and to answer its questions. The first theme dealt with the legal provisions 

                                                 
83  Yusuf Aboki. Ibid. 
84 James Mahoney, and Dietrich Rueschemeyer, eds. Comparative historical analysis in the social sciences. 
Cambridge University Press, 2003. 
85  Benoît Rihoux. “Qualitative comparative analysis (QCA) and related systematic comparative methods: Recent 
advances and remaining challenges for social science research”. International Sociology 21, no. 5 2006: 679-706. 
86 John Creswell. “Educational Research: Planning, Conducting, and Evaluating Quantitative and Qualitative 
Research. 4th ed. " University of Nebraska–Lincoln.   2012. p252 
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guaranteeing freedom of expression in Jordan; 6 sub-questions were included under 

this theme, and answering these questions helped answer the first question of the 

study.  

 

The second theme is the legal limitations on freedom of expression. This theme 

included 4 sub-questions that helped in answering the second question of the study. 

Meanwhile, the third theme was about the Jordanian Constitutional Court and 

included one question about the effectiveness of the Court. The answer to this 

question helped answer the first question of the study as well. Appendix II provides 

the interview guide that was followed during the fieldwork.  

 

1.7 Limitations of the Study 

The researcher encountered some problems and obstacles during data collection. These 

obstacles represented in the lack of academic references that study freedom of 

expression in Jordan and the constitutionality of the laws regulating them. The 

researcher also faced some difficulties in collecting necessary data during the 

interview procedures. These difficulties are represented in the process of organizing 

interviews, where the researcher encountered difficulty in obtaining a specific date for 

the interview by the respondents. Some people who were contacted to participate in 

this study apologized for not having enough time to conduct the interview.  

 

1.8 Literature Review 

Freedom of expression is among the issues that draws the attention of the international 

society, researchers, and those who are interested in the domain of human rights. This 

interest reflects the importance of free expression for the individuals and the 
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community. Furthermore, this right is also closely connected to many other rights and 

freedoms.87 In recent years, as a result of technological progress, the means of 

expression has evolved broadly. Therefore, research in the field of freedom of 

expression varies according to the diversity of means of expression.  

 

To make the subject of the study more informative and academic, and to achieve its 

objectives, the existing literature related to the freedom of expression is reviewed. This 

review firstly discusses the definitions of the related operational terminologies; 

freedom, freedom of expression, and limitations. Furthermore, it explains the historical 

background, justifications, and scope of freedom of expression as well as the relation 

between freedom of expression and other freedoms. It also discusses freedom of 

expression in Islam, as Islam is the official religion in Jordan. Finally, this review 

explains the gap in literature in the light of Jordanian studies that discussed freedom 

of expression in Jordan. 

 

1.8.1 Definition of Operational Terminologies 

This study includes basic terms that need to be defined. These terms are freedom, 

freedom of expression, Guarantees, and limitations.  

 

1.8.1.1 Definition of Freedom 

The term ‘freedom’ is not subject to a consolidated and comprehensive definition.  It 

has many definitions and different meanings.88 Montesquieu89 said that there is no 

                                                 
87  Jørgensen Rikke Frank. “The Right to Express Oneself and to Seek Information.” Human rights in the global 
information society.  2006 : 53-72. p53. 
88  Parent  William. “Freedom as the Non-Restriction of Options.”  Mind 83, No. 331.  1974: 432-434. 
89 Charles de Montesquieu. The Spirit of the Laws. Book XI, Paragraph 2.  P 112. Paragraph 2. Different 
Significations of the word Liberty. “There is no word that admits of more various significations, and has made 

http://izquotes.com/author/charles-de-montesquieu
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other word that was given different meanings such as freedom. The definition of 

freedom differs from one society to another in accordance with the ideology of every 

society as well as the religious and social beliefs of the people.90  

 

This difference among societies explains the absence of agreed and specific definition 

for freedom in the international instruments. Nevertheless, many attempts have been 

made by law scholars, writers and researchers in the domain of human rights to define 

the concept of freedom. Judges and lawyers define freedom from a legal perspective, 

while academicians, intellectuals and philosophers defined the freedom in accordance 

with their own perspective.91  

 

Montesquieu defined the concept of freedom as the right to do anything permitted by 

the laws. He said that the free will of man begins with him since his birth.92 According 

to the Cambridge dictionary,93 freedom means the right or condition of being able and 

allowed to think, say, and do everything you want without being controlled or limited. 

According to Article 4 of the Declaration of the Rights of Man and of the French 

Citizen of 1789, freedom consists of doing anything that does not harm others.94 The 

researcher believes that the appropriate definition to freedom is the ability of individual 

                                                 
more varied impressions on the human mind, than that of liberty.  file:/// C:/ Users/ Hp/ Downloads/Montesquieu-
SpiritOfLaws.pdf. (access date: February 19.2018).  
90  Gill John. “The Definition of Freedom.” Ethics 82, no. 1. 1971. 1-20.  ;  George Tarabichi. Lexicon Philosophers, 
1st ed (Beirut, Dar ALTalieah, 1987), p 601. 
91 Azzam Elananza. “Freedom of Expression in Jordan” (PhD diss., Dublin City University, School of 
Communications, 2005), 12.   
92 Charles de Montesquieu. The Spirit of the Laws. Ibid. 
93  Cambridge Dictionary On Line. Available: at http://dictionary.cambridge.org/dictionary/english/freedom. ( 
access   date: February 8 ,2018). 
94  The Declaration of the Rights of Man and of the French Citizen of the year 1789. Article 4 - Liberty consists of 
doing anything which does not harm others: thus, the exercise of the natural rights of each man has only those 
borders which assure other members of the society the enjoyment of these same rights. These borders can be 
determined only by the law. Available at https://en.wikipedia. org/wiki/Declaration _of_the_ Rights_of_Man _and 
_of_the_Citizen. (acces date: November 24, 2017 ). 

http://dictionary.cambridge.org/dictionary/english/right
http://dictionary.cambridge.org/dictionary/english/able
http://dictionary.cambridge.org/dictionary/english/allow
http://dictionary.cambridge.org/dictionary/english/think
http://dictionary.cambridge.org/dictionary/english/want
http://dictionary.cambridge.org/dictionary/english/control
http://dictionary.cambridge.org/dictionary/english/limited
http://izquotes.com/author/charles-de-montesquieu
http://dictionary.cambridge.org/dictionary/english/freedom
https://en.wikipedia/
https://en.wikipedia.org/wiki/Declaration_of_the_Rights_of_Man_and_of_the_Citizen.accesed
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to do or say what he wants whether in his private or public affairs within the limits of 

morality, religion and not to harm others. 

 

1.8.1.2 Definition of Freedom of Expression 

Although freedom of expression is a universal right mentioned in a number of regional 

and international human rights instruments, freedom of expression has mostly the same 

meaning in the different attempts to define this term. However, the multiplicity of 

sources does not reflect a multiplicity of opinions about what this term means. 

Therefore, its meaning is mostly the same in all regional and international instruments. 

Any difference relates generally to how it is enforced.95  

 

Freedom of expression is closely linked to freedom of opinion.96 Both terms are 

considered as one right under the name of freedom of opinion and expression. Man 

can adopt any view that he wants, but this view remains in the frame of freedom of 

belief or thought, as long as it is latent in him. When this thought is expressed by any 

means, it becomes an opinion.97 

 

The terms freedom of speech and freedom of expression are often used to give the 

same meaning, whereas freedom of expression is used not only to refer to freedom of 

verbal speech, but also to indicate any act of receiving, seeking, and imparting 

                                                 
95  Azzam Elananza. Ibid, p 13. 
96  Mohammad Hashim Kamali. Freedom of Expression in Islam.( Cambridge: Islamic Texts Society, 1997). 
97  Aurobah AL-Khazraji, International Human Rights Law, 1st ed,  (Amman: the House of Culture for publication 
and distribution,2010), p349. 
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information or ideas, without consideration of the mean used.98 Freedom of speech and 

freedom of the press are both considered as manifestations of freedom of expression. 

 

Commenting on the first amendment to the American Constitution in 1791, Sturges99 

said that this amendment protected freedom of speech and freedom of the press 

although it could be considered as the same right. He also distinguished between 

freedom of expression in matters relating to public affairs, which is done through the 

press or other media available, and freedom of expression in the personal affairs. He 

argued that both rights are actually related rights; however, the distinction is 

significant, whereas each aspect has a different level of impact and different ways of 

justification.    

.  

According to ICCPR 1966 and UDHR 1948, freedom of expression includes freedom 

to hold ideas and opinions without interference.  This is in addition to the freedom to 

receive and impart information in  all forms, either by saying or in writing or by using 

any other media of one’s choice.100 The International Islamic Fiqh Academy (IIFA)101 

defined freedom of expression as the right of everyone to express freely what he 

believes about personal affairs or public issues that are beneficial to the community 

                                                 
98  Rusniah Ahmad, Mohd Shariff, and Roos Niza. “Whistleblowing Protection and Freedom of Speech: Finding 
Respect at the workplace.” International Conference on Corporate Law (ICCL). Surabaya, Indonesia , 1st – 
3rd June,2009:1-12. 
99  Sturges Paul. “Limits to Freedom of Expression. Considerations Arising from the Danish Cartoons Affair.” 
“ IFLA journal 32, no. 3.” 2006: 181-188. p3.  
100  ICCPR 1966, Article 19. ;  UDHR,1948, Article 19 . 
101 The Islamic Fiqh Academy  is an Academy for advanced study of Islam based in Jeddah,Saudi Arabia. It was 
created at the decision of the second summit of the Organisation of the Islamic Conference(OIC) 1974 and 
inaugurated in February 1981. the International Islamic Fiqh Academy (IIFA) is an offshoot of the Jeddah-based 
Organization of the Islamic Conference. The IIFA is a body consisting of scholars and jurists of the Muslim world 
that focus on issues presented by the contemporary world and propose Islamic answer to those problems. (IIFA) 
was held at its nineteenth session in the Emirate of Sharjah of the United Arab Emirates from 26 to 30 April 2009. 
https://en.wikipedia. org/wiki/ International_Islamic_Fiqh_Academy,_Jeddah 
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and the one communicating the views. Hugelier102 defined freedom of expression as 

the liberty to express ones’ opinions, regardless of the truth and falsity.  

 

Generally, for the purposes of this study, the term ‘Freedom of expression’ means the 

ability of the individual to express his opinions and ideas freely, without any pressure 

or censorship, in a public or private matter regardless of the means used, whether it is 

in direct contact with people or in writing, radio, newspapers, websites, and social 

media as long as he does not violate the rights of others or clash with the higher 

interests of the community, such as national security and public order. 

 

 1.8.1.3 Definition of Guarantees  

Guarantees of the rights and freedom define as the legal rules and principles, which 

must be observed in order to ensure due protection for human rights.103 Human rights 

guarantees differ from the mechanisms of protecting these rights. Human rights 

protection mechanisms are those bodies, institutions, departments and agencies 

responsible for following up and evaluating the performance of the executive bodies 

responsible for the implementation of the law.104 It also means the procedures and 

instruments available at the local, regional, and international levels to protect human 

rights and fundamental freedoms.105 

 

                                                 
102  Sara Hugelier. “Freedom of Expression and Transparency : Two Sides of One Coin” . University of the West 
Indies , 47, no. 1 (2011): 2010–11. p 61. 
103 Ahmed Al-Rashidi, Human Rights between Theory and Practice,1st ed. Shurooq International Library, Cairo, 
2003. P 156. ; Nadia Khalafah, Human Rights Protection Mechanisms in the Algerian Legal System - A Study of 
Some Political Rights - PhD thesis in Legal Sciences, University of Haj Lakhdar in Batna, 2009-2010, p. 25  
104 James Hamilton.  Guarantees of strong protection of human rights and freedoms. International conference on 
the theme "Ensuring protection of the rights and freedoms .Uzbekistan: Tashkent. December 23,  2015.www.un.int/ 
uzbekistan/ news/guarantees-strong-protection-human-rights-and-freedoms#( access date: july 26, 2018). 
105 Nadia Khalafah.Ibid.p 28. 
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There is a great overlap between the concept of guarantees and the concept of 

protection mechanisms to the extent that some consider them synonymous concepts.106 

Thus, there is a complementarity between Guarantees and protection mechanisms. The 

guarantees provide a basis for the use of procedural and institutional mechanisms of 

protection.  

 

This study deals with constitutional rules and principles that are classified as legal 

guarantees of rights and freedoms such as the principle of separation of powers, the 

principle of independence of the judiciary, and the principle of oversight on the 

constitutionality of laws. 

 

1.8.1.4 Definition of Limitations 

International Courts have frequently judged that any action made by public authorities 

and affecting virtually the individual’s freedom of expression constitutes a ‘limitation’ 

or ‘restriction’.107 The nature of the action may be anything stipulated by the law to 

adjust the behavior of individuals internally, or of any action that would significantly 

affect the ability of people to express their views freely.108 According to Oxford 

Dictionary,109 the term ‘Limitations’ is synonymous with  the term ‘Restrictions’, 

which means a limiting rules or circumstances.  

 

For the purposes of this study, limitations on freedom of expression mean limitations 

under the provisions of the Jordanian legislations that define a framework for the 

                                                 
106    Nadia Khalafah. Ibid. P 35. 
107 ARTICLE 19 Organization. Limitations, What We Do. May 2017. https://www.scribd. com/document/ 
349287741/Limitations-What-We-Do-Article-19. (access date: May 23 , 2016) 
108  ARTICLE 19 Organization.  Limitations, What we do. Ibid.   
109  Cambridge Dictionary On Line. Ibid. 

https://www.scribd/
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exercise of this freedom and enforce legal liability in the case of exceeding this 

framework. 

 

1.8.2 Historical Background of Freedom of Expression 

Talking about freedom of expression is as old as humanity itself.110 It has preceded the 

recent international human rights instruments for long centuries. This talk began from 

ancient times, marked by insulting and depriving human beings of the right to express 

their opinions and ideas. Nonetheless, many prophets and mighty intellectuals 

preferred to die so as not to waive their freedom of expression.111 

 

In the era of Greece, for instance, Socrates is among the most important defenders of 

freedom of expression. His thought and his belief in freedom of expression are the 

reason behind its famous trial. This philosopher preferred to die than to give up his 

freedom of speech and his ideas.112 His famous saying is “No one on the earth has the 

right to dictate to the other what they must be secured from or deprive them of the right 

to think.”113 

 

In the middle ages, Europeans lived in tyranny and in unfairness for hundreds of years. 

Europe was ruled by oppressive Kings on behalf of a tyrannical Church. Books 

burning, inquisitions, torture, and death were commonplace for those who ventured to 

challenge this tyranny.114 Scientists, scholars, and thinkers had been subjected to 

                                                 
110 David Smith and Luc Torres. Timeline:  A History of Free Speech, The Guardian. February 5, 2006. https: 
//www.theguardian.com/media/2006/feb/05/religion.news. . (access date: Febreuary 5. 2018). 
111  Mel Thompson. Philosophy. (London: Hodder Headline Plc. First Published, 1995) P93. 
112 Edward Craig. Concise Routledge, Encyclopedia of Philosophy, 1st ed,( New Yok: The Softback Preview 
Publisher, 2000), p847. 
113  Ibid. p 848. 
114  Turner Howard. Science in Medieval Islam. (Austen: University of Texas Press, 2009)  p. 220. 

https://www.theguardian.com/profile/davidsmith
https://www.theguardian.com/profile/luc-torres
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harassment and imprisonment due to their opinions and ideas. For instance, Galileo115 

was condemned for heresy in 1633 because he claimed that the earth revolves around 

the sun, and spent the rest of his life under house arrest.  

 

According to Pember and Calvert,116 the attitude of western governments towards 

expression was authoritarian. Freedom of expression was considered as an instrument 

for threatening the state. For instance, when the first book was published in England 

in 1476, the Crown put a clamp on printing so that only vetted books could be 

published. Hobbes argued that117 power was located in an all-powerful state that 

expected all individuals to obey the all-knowing government that was assumed to be 

benevolent. In this world, obedience and order were higher values than freedom, 

consent, and involvement.  

 

One of the earliest defense cases for freedom of expression is considered to have been 

made in 1644 by John Milton,118 who wrote a pamphlet entitled ‘Areopagitica’ in 

which he condemned a law passed by British Parliament which restricted freedom of 

expression. This law had stated that any book or text must be subject to prior 

censorship to decide whether it may or may not be published. The English Revolution 

launched in 1688 was the beginning of emergence the modern concept of freedom of 

                                                 
115 Maurice A. Finoccchiaro (Editor and Translator).The Galileo Affair: A Documentary History. University of 
California 1989 ;  Motasem Dalloul. “Freedom of Expression: Comparing Freedom of Expression in the Statutory 
Law and Shari'a Law, (Master’s thesis, University of Westminster, 2012).  
116 Don Pember  and  Clay Calvert,  Mass Media Law. (Boston: McGraw Hill, 2008) P11.  
117 Hobbes. T. The Democracy Reader. Classic and Modern Speeches, Essays, P34.; Ravitch Diane and Abigail M. 
Thernstrom, eds. ;The Democracy Reader: Classic and Modern Speeches. Essays, Poems, Declarations, and 
Documents on Freedom and Human Rights Worldwide. Harper Resource, 1992. 
118 John Milton. Areopagitica, A Speech of Mr. John Milton for the Liberty of Unlicenc'd Printing to the Parliament 
of England (1st ed.). London. (1644. Retrieved February 1, 2016. via Google Books. ;  William and Mary. The 
English Bill of Rights.  Available at http://www.landofthebrave.info/bill-of-rights-1689.htm. (access date: January  
9, 2017). 

https://www.amazon.com/Don-R-Pember/e/B001KE0ZHI/ref=dp_byline_cont_book_1
https://www.amazon.com/s/ref=dp_byline_sr_book_2?ie=UTF8&text=Clay+Calvert+Professor+and+Brechner+Eminent+Scholar+in+Mass+Communication&search-alias=books&field-author=Clay+Calvert+Professor+and+Brechner+Eminent+Scholar+in+Mass+Communication&sort=relevancerank
https://books.google.bg/books?id=nejQAAAAMAAJ&dq=areopagitica&pg=PP13#v=onepage&q=areopagitica&f=false
https://books.google.bg/books?id=nejQAAAAMAAJ&dq=areopagitica&pg=PP13#v=onepage&q=areopagitica&f=false
http://www.landofthebrave.info/bill-of-rights-1689.htm
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expression. One year after the Revolution, the British Parliament enacted a law titled 

‘freedom of speech’.119  

 

In the United States, the colonies had pressed to ensure freedom of expression.120 For 

instance, the Constitution of the Commonwealth of Pennsylvania in 1776 affirmed the 

right of people to express their sentiments in speech, writing, and publishing; 

accordingly, freedom of the press should not be restricted.121 This statement was a 

motivation for the first amendment to the American Constitution in 1791, which 

prohibited the Congress from enacting any law on the basis of religion, or preventing 

the expression or derogating the freedom of speech or freedom of the press.122  

 

The first amendment of the American Constitution ensured freedom concerning 

expression, religion, and freedom of assembly.123 This amendment guaranteed 

freedom of expression by preventing the Congress from restricting the freedom of the 

press or restricting the individuals to express their opinion freely. It also prohibited the 

Congress from preferring one religion over others or restricting the freedom of 

individuals to practice their religious rituals.  

 

                                                 
119 Brett, S.  limits To Tolerance: Freedom of Expression and the Public Debate in Chile and Europe.  Chile: Human 
Rights Watch, 1999, P122. 
120 Constitution of Pennsylvania - September 28, 1776, Article 7. Available at: http://avalon.law.yale.edu/18th_ 
century/pa08.asp (access date: January 9, 2017). 
121 Jane Ginsburg. “Creation and Commercial Value: Copyright Protection of Works of Information.”  Columbia 
Law Review 90 (7). Columbia Law Review Association, Inc.: 1990, 1865–1938. doi:10.2307/ 1122769. 2001. 
P1885.  
122 Lipton, J. Balancing Private Rights and Public Policies: Conceptualizing Property in Databases. Berkeley 
Technology Law Journal, 2003,18(1): 778, 84. ; Paul Sturges. “Limits to freedom of expression? Considerations 
arising from the Danish cartoons affair.” IFLA journal 32, no. 3 (2006, 181-188. p3. 
123  Legal Information Institute.  US Constitution: First amendment.  Cornell University, Law School, https:/ /www. 
law. cornell.edu/constitution/first amendment.( access date :March 11, 2018). 
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In France, after decades of conflict that ended with the French Revolution in 1789, the 

Declaration of the Rights of Man and of the French of Citizen was adopted.124 The 

Declaration stated that freedom of opinion and expression is a fundamental part of the 

citizens’ rights. Freedom of expression was assured in Article 11, which considered 

the free communication of opinions and ideas, either through speech or in printing or 

writing, is one of the most important rights of man. However, this right shall not be 

abused; therefore, the practice must be within the limits of the law.125 

 

1.8.3 Justifications for Freedom of Expression 

Freedom of expression is not a luxury that can be dispensed with or neglected. It is a 

starting point for a free and democratic society.126 The United Nations and all the 

democratic countries almost agreed that the right of expression is the basis for most 

human rights granted by the international instruments.127 According to ECtHR,128 

freedom of expression constitutes one of the fundamental grounds of the democratic 

society, and one of the essential conditions for the progress and development of man. 

Consequently, justifications of freedom of expression are derived from its importance 

for the individuals and the society.  

 

                                                 
124  Alicino Francesco. "Freedom of Expression, Laïcité and Islam in France: The Tension between Two Different 
(Universal) Perspectives.” Islam and Christian–Muslim Relations 27, no. 1 (2016): 51-75. 
125  The Declaration of the Rights of Man and of the French Citizen. Article 11. “The free communication of ideas 
and opinions is one of the most precious of the rights of man. Every citizen may, accordingly, speak, write, and 
print with freedom, but shall be responsible for such abuses of this freedom as shall be defined by law. Available 
at: http://www.conseil-constitutionnel.fr/conseil-constitutionnel/root/bank_mm/anglais /cst2.pdf. (access date:  
January 12, 2017). 
126  Viviane Reding. The Importance of Freedom of Expression for Democratic Societies in the Enlarged European 
Union. Press Conference on the Occasion of the Conclusion of a Framework Agreement between the International 
Federation of Journalists and WAZ Mediengruppe. Brussels, 9 July 2007. P 4. ; Ahmad Masum. ‘Freedom of 
Speech and the Internet -A Case Study of Malaysia’ 3 xxxiv Malayan Law Journal Article, 2009.  p 34 
127  Mario Oetheimer.  Ibid. p 62. 
128  Handyside v. The United Kingdom, Judgment of 7 December 1976, Series A, No. 24 § 49. http://www.uio. no/ 
studier/emner/jus/jus/JUS5710/h12/undervisningsmateriale/handyside-court.pdf.(accessed date: January 26, 
2017).  
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At an individual level, freedom of expression is a cornerstone of the development, 

dignity, and fulfillment of every person. It is closely related to the concepts of liberty, 

autonomy, self-determination and the improvement of human nature.129 Free 

expression is connected with the good life for the individuals, as it enables individuals 

to achieve their desires and develop their intellectual abilities.130 Free expression 

enables individuals to understand their surroundings and what is happening in the 

wider world through exchanging views and ideas freely with others. Moreover, human 

beings are characterized by linguistic and intellectual abilities and therefore, the right 

to express their opinions is an essential aspect of human merits and gifts of God.131  

 

Bruce132 confirmed that freedom of speech is linked to humans’ creativity and the 

ability to communicate. Therefore, if language is to be used freely to communicate, 

humans can interact and create what can be considered as a self-fulfillment for 

individuals and societies. Cook133 argued that individuality is one of the justifications 

for freedom of expression. Individuality is rooted in liberal theory, which is 

characterized as being concerned with individual rights, personal freedom and choice, 

and the value of diversity.  

 

At a social level, freedom of expression has a high social value. Exercising freedom 

by individuals to express their views and what in their minds has a positive impact on 

society in all political and economic aspects. Thus, it leads to the development of 

                                                 
129 José M Anuel Díaz de Valdés. Freedom of Speech in Rome. I (Valparaíso, Chile *,” 2009., [pp. 125 - 139] .;  
Gedion Timothewos, "Freedom of expression in Ethiopia: Ibid. 
130 Council of the European Union. EU Human Rights Guidelines on Freedom of Expression Online and Offline. 
Brussels, 12 May 2014. p5. 
131 Frederick Schauer. “Free Speech in a World of Private Power.” Freedom of Communication, Aldershot: 
Dartmouth.  1994: 1-16. 
132 Berman Bruce. “Control and Crisis in Colonial Kenya : the dialectic of domination,Eastern African studies 
(London:  Bruce Berman Curry, ISBN : 082409654. 1990.  p56. 
133  Phillip Cook.”Liberty of Expression.” Washington, DC: Wilson Center Press, 1990. 

http://catalogue.nla.gov.au/Search/Home?lookfor=author:%22Berman%2C%20Bruce%20%28Bruce%20J.%29%22&iknowwhatimean=1
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society.134 Moreover, through the free exchange of ideas, the community will be able 

to get rid of falsity and have access to truth with ease. John Stuart Mill argued that135 

freedom of expression constitutes a prerequisite for discovering the truth and a 

prerequisite for the discovered truth to thrive. He explained that because of the absence 

of freedom of expression, we might not get the opportunity to learn the truth, and we 

cannot have complete knowledge of partial truth we have learned, or we may be 

deprived of the opportunity to have full understanding of the received truths.  

  

Freedom of expression is also considered as a key instrument for the political regime. 

Cloud136 argued that political criticism and contrary views are very necessary for the 

proper functioning and progress of liberal political systems. According to ARTICLE 

19 Organization,137 freedom of expression contributes to improving the quality of 

government in different ways: 

 

 It helps to give competent and honest people the opportunity to administer the 

state. In a democratic system, the free and open debate between the political 

parties reveals the strengths and weaknesses of those parties. This allows voters 

to know the most honest and qualified people to administer the state’s 

institutions and then cast their vote accordingly. In addition, media scrutiny of 

the activities of the government and the opposition lead to exposing corruption 

or other irregularities and hinder the culture of dishonesty.  

 

                                                 
134 Straubhaar J and LaRose R.  Media Now: Communications Media in the Information Age.(Australia: Wads 
worth  Inc, 2002, P23.  
135 John Stuart Mill. On Liberty, Chapter II: of the Liberty of Thought and Discussion,(1869). available at : 
http://www.bartleby.com/130/2.html. (access  date: October 29, 2015). 
136 Cloud  D and  Rhetorical. Criticism: Exploration and Practice. Illinois: Waveland Press, 1996. P114. 
137 ARTICLE 19 Organization. Freedom of Expression and ICTs.  Ibid. 
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 It makes electoral process meaningful and builds public confidence in the 

administration. Freedom of expression helps the individuals to access to 

information easily. This enhances the mechanism to hold governments 

accountable when it did not fulfill their promises and commitments.  

 

 It supports good governance through enabling peoples to express their concerns 

to the authorities. If people can express their opinions without fear, and the 

media are permitted to report everything is being said, the government could 

become aware of any fears and then they would be addressed. 

 

 It ensures that any new legislation or even policies are carefully considered. 

The free debate on any new legislation could ensure that the law in final form 

supported by the people, making this law more respected. The free debate may 

also enable the members of the public to provide new and value ideas on a 

particular topic, which helps the government to improve their performance and 

policies. 

 

 It promotes the implementation of other human rights, helps improve the policy 

of government in all domains including human rights, as well as it enables 

activists and journalists to shed light on human rights’ issues and violations, 

and then persuade the relevant authorities to take action. 
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1.8.4 The Relation between Freedom of Expression and other Freedoms  

Freedom of expression is not only significant in its own right, but is also needed if 

other human rights are to be achieved.138 The full enjoyment of freedom of expression 

is essential to the achievement of individual freedoms and the development of 

democracy.139 Freedom can only exist where every person can freely express their 

opinion and freely receive information. Furthermore, the right of individuals to express 

their opinion freely is a basic requirement for many other human rights, such as 

freedom of the press, freedom of assembly, freedom of scientific research as well as 

freedom of religion.140  

 

Freedom of expression serves as the backbone of the intellectual freedoms. It cannot 

be separated from the right to think and believe.141 Human beings can think whatever 

they want and what they want of political, social, scientific or philosophical ideas, 

where the adoption of ideas is classified within the freedom of belief, as long as these 

ideas remain within the human mind. They show presence through verbal expression 

or in writing.142 Therefore, freedom of expression and freedom of thought are 

interdependent.143  

 

                                                 
138  ARTICLE 19 Organization. Freedom of Expression and ICTs.  Ibid.  
139  Ibid. 
140  David Smith and Luc Torres. Ibid.    
141  Madani Abdul Hai. “Freedom and its concept in Islam. Ibid.   
142  Aurobah AL-Khazraji. International human rights law, 1st ed, ( Amman: the House of Culture for publication 
and distribution,2010) . p349. 
143  Sara Hugelier. Freedom of Expression and Transparency: Ibid.  
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According to Callamard,144 ensuring freedom of expression enables the individuals to 

claim other rights such as the right to food, to health, to a clean environment, and to 

religion. He argued that restricting freedom of expression on the basis of the possibility 

of misuse due to its offensive nature exposes the other freedoms to a great risk, 

especially the freedoms that remain to be defined properly and reasonably justified.   

 

1.8.5 Scope of Freedom of Expression 

Freedom of expression is not absolute; it is one of the rights that should be regulated 

under the law so as not to conflict with the legitimate interests or with the other rights 

whether the interest of individuals or society.145 For this reason, it is not possible to 

determine a specific scope for the freedom of expression. This requires evaluating 

every case individually. What may be appropriate in a particular country or a particular 

time may not be appropriate in another country or different time.146  

 

The ICCPR 1966 has developed a wide scope to freedom of expression. According to 

Article 19 of this Covenant, freedom of expression enshrines much more than merely 

the freedom of individual to express his opinion. It is commonly considered that the 

freedom of information and the freedom to hold opinions are sub-categories of 

freedom of expression.147  

 

                                                 
144  Camille Lepage. Freedom of the Press and Free Speech are Integral Part to Democracy but They Often Clash 
with Thical Concerns inJournalism. November 30, 2010. https: //camillelepage.wordpress.com/tag/essay/.( access 
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147 Dutton William, Anna Dopatka, Michael Hills, Ginette Law, and Victoria Nash. "Freedom of Connection-
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ARTICLE 19 Organization argued that freedom of expression is not designed to suit 

any particular medium or technology with no consideration to whether it is exercised 

through the internet or other means. It is an internationally guaranteed right that nearly 

all the countries obliged themselves to protect this right.148 According to Rends In et 

al,149  freedom of expression is distinguished by 6 main features that define its scope:  

1. It applies to ‘everyone’ equally without any kind of distinction based on color, 

race, gender, religion, language, or any other considerations. 

2. Its geographical scope is unlimited; it applies ‘regardless of frontiers’. 

3. The substantive scope of freedom of expression is broad to include any kind of 

information and ideas. 

4. It involves the rights of both, the rights to receive and impart information and 

ideas, the rights of listeners and speakers, the rights of observers and 

demonstrators. These rights are protected equally. 

5. It imposes a positive obligation on a state’s parties to the ICCPR 1966. States 

are obliged to take the essential steps to ensure its protection. They must adopt 

laws or other necessary measures to protect this right and provide a fair 

compensation to individuals whose freedom of expression is violated. 

6. The manner used for dissemination of information and ideas must be unlimited. 

It protects the right of individuals to impart their ideas using any form of media. 

 

The UN Human Rights Committee (UNHRC) had assured that the forms of expression 

are broad. It is not limited to any form of expression, whether political or artistic or 

cultural. This protection must also include controversial expression, or even false and 

                                                 
148  ARTICLE 19 Organization. Ibid. 
149  Rends In et al. “ The Right to Freedom of Expression,Restrictions on a Foundational Right, Global Trends in 
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shocking expression. The mere fact that the ideas are unwanted or incorrect should not 

justify its censorship.150 

 

1.8.6 Freedom of Expression in Islam 

Islam attaches great importance to freedom of expression as basic human rights of 

mankind. Islamic shari’a has been confirming this right to all categories of the 

community.151 All people, regardless of gender or religion, have the right to express 

their opinions freely without fear of arrest or imprisonment within the limits of Islamic 

shari’a.  

 

The Holy Qur’an mentions how the companions of Muhammad (PBUH) express their 

opinions to get their right. Allah (Subhanahu Wa Taala) says “Certainly has Allah 

heard the speech of the one who argues with you (means Prophet Mohammad) 

concerning her husband…”152 Prophet Mohammad (PBUH) not only invited his 

companions to express their opinion freely, but he had also been urging them to 

express their views in public affairs and special interests.153  

 

Moreover, this freedom is considered as one of the fundamental underpinnings for 

many of the legitimate rules.154 Prophet Mohammad (PBUH) said “If any Muslim 

                                                 
150  United Nations. Human Rights Committee (HRC). 102nd Session Geneva, 11-29 July 2011  General Comment 
No.34 (on the freedoms of opinion and expression).Available at:  https://www.article19. org/resources. 
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152 AL- Qur’an AL-Kareem. Surat Al-Mujadila[58: 1].  Translated by: http://legacy.quran.com/58. (access date: 
March 11, 2018). 
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comes over an evil, he should attempt  to stop it with his hand (using force), if he could 

not stop it with his hand then he should try to stop it by means of his tongue (it means 

that he should speak against it), if he is not even able to use his tongue, then he should 

at least condemn it in his heart, this is the weakest degree of faith.”155 

 

Consequently, the companions and those who followed him used to express their 

speech freely in many situations. The evidence for that is what happened in Badr 

Invasion when the Prophet (PBUH) changed the army site to another place based on 

the opinion of Hubab bin AL-Mundhir, even though his opinion was the opposite of 

the Prophet (PBUH); the Prophet (PBUH) praised Hubab bin AL-Mundhir’s opinion 

saying Hubab’s opinion is the best.156  

 

Another example can be seen in the succession of the second Caliph Umar bin AL-

Khattab. Umar encouraged his fellow companions to express their opinions on 

different occasions. He said “May Allah bless one who sends me gifts of my 

shortcomings.” When a woman objected to what Umar bin AL-Khattab said in the 

mosque (Masjid) about dowry (mahr), he did not prevent her from expressing her view. 

Moreover, he admitted that she was right, and said that the woman was correct and 

Umar was mistaken.157 

 

We should not forget the famous saying to him, “Since when have you turned men 

into slaves, whereas they are born free from the wombs of their mothers?” Moreover, 

                                                 
155 Hadith by Abu Said Al-Khudri from Sahih Bukhari. 
156  Al-Termizi from Abi Sa’id Al-Khudri: Kitabl Al-Fitan (Seditions Book), Chapter about the Best Forms of Jihad 
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from the perspective of Islam, freedom of expression in the public meetings or 

assemblies is considered a right and a duty for every believer. All Muslims are equally 

required to safeguard such freedom.158 

 

According to Suleiman Saleh,159 the first universal document issued to ensure rights 

and freedoms was in the era of Prophet Muhammad (PBUH) when he came to Al 

Madinah Al Munawwarah. This Document, which is called the Document of Al 

Madinah, guaranteed the right and freedom of all people (Muslims and non-Muslims). 

The Document included many of the lofty principles of humanity, as well as all rights 

and freedoms that make the residents of Al Madinah as if they were one family. 

 

This Document, which was penned centuries ago by the prophet thought, preceded all 

the security, strategic and political theories.160 It included most civil and political rights 

and freedoms such as the right to life, to freedom, to equality, to security, human 

dignity, and the inviolability of the home. In addition, it included freedom of belief 

and religion, freedom of thought, freedom of expression, and freedom of movement.161 

It also included many social and economic rights, such as the right to individual 

property and the right to social solidarity.  

 

The Document included the principle of freedom of opinion and expression. According 

to the Document, this right is not confined to Muslims only; it can be practiced by all 

people, Muslims and non-Muslims. The Document also attached particular attention 
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to the right to consultation and involvement in political affairs, which is called in this 

era ‘democracy’. According to Suleiman Saleh, this Document is the first of its kind 

in terms of the content and seniority, and is deemed to be the first and oldest universal 

declaration of human right.162 

 

Islam gives everyone the right to exercise his freedom of expression, so long as he 

does not violate the freedom and dignity of others.163 Islam also grants individuals the 

right to have their own opinions, within the boundaries of morality. There is no place 

for the propagation of evil and wickedness. It does not give anyone the right to use 

abusive language under the pretext of criticism and freedom of expression.164  

 

The right to express an opinion must not constitute a deviation from the provisions of 

Islam or the values and traditions of the society. It must be employed in providing 

advice in all matters in the public interest. It must also take into account the protection 

of the interests of the society and individuals in the context of the commitment to 

Shari’a orders.  

 

Islam also condemns hesitation and cowardice in positions where truth must be told.165 

Allah (Subhanahu Wa Taala) says “And do not mix the truth with falsehood or conceal 

the truth while you know it.”166 The right to freedom is a blessing and at the same time, 

a basic need for an individual to become a useful member of society. Meanwhile,   

                                                 
162 Suleiman Saleh. Ibid. p213. 
163 Ibrahim Boehntaleh. Controls of Freedom of Expression in Islam. Algeria, University Lhadg Lakdar Batna, 
Majallat al-Turāth - 2013/9 Al Manhal Collections.  . 
164  Bhat Ali Muhammad. “Freedom of Expression from Islamic Perspective.” Ibid. 
165  Madani Abdul Hai. "Freedom and its Concept in Islam.” Ibid. 
166 AL- Qur’an AL-Kareem. Surat Al-Baqra [2:42].    
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misuse of the right to freedom is not allowed, especially when it leads to harming 

others or violating their rights.167 

 

The Council of the International Islamic Fiqh Academy (IIFA) declared that the 

purpose of freedom of expression must be aligned with God’s will and must serve the 

public and private interests of Muslims. According to its declaration, free expression 

must not lead to a disruption of public order or strife between Muslims. In addition, it 

must not contain an attack on religion, its symbols, its rulings, and sanctities.168 

 

1.8.7 Gap in Literature 

By reviewing the literature on freedom of expression in Jordan, it is noted that there 

are few studies that cover this area. This is despite the fact that this issue is still the 

subject of interest for many journalists and human rights activists. This interest has 

been expressed significantly through newspaper articles, both print and electronic.  

 

Some studies related to freedom of expression have been presented by national and 

international organizations such as NCHR and HRW. However, the role of the national 

and international organizations in assessing the human rights situation in the state, 

despite its importance, does not replace the need for academic writing by those living 

with the problem. Systematic academic studies relating to freedom of expression in 

Jordan have been rare, and most of these studies deal with this subject from a 

journalistic perspective, not a legal perspective. Some of the existing literature was 

introduced in the form of university theses by researchers at post-graduate level. 

                                                 
167 Bhat Ali Muhammad. Ibid. 
168 Geneive AbdoJonathan Lyons. Freedom of Speech with Islamic Characteristics, the National Interest. March 7, 
2015. http://nationalinterest.org/feature/freedom-speech-islamic-characteristics-12429.( access date: February 8, 
2018)  

http://nationalinterest.org/feature/freedom-speech-islamic-characteristics-12429
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“Freedom of expression in Jordan” is the title of Ph.D. dissertation conducted by 

Elananza.169 Elananza aimed of his study to assess the mass media in Jordan in 

accordance with classic typology of the mass media. The researcher took into account 

the main factors that influenced the evolution of Jordanian printed press during the 

period from 1920 up to 1998. He explained the impact of the geopolitical, social, 

religious and economic factors on the printed media. The study provided the reader 

with the conceptual framework in which he can determine the position of the press 

freedom in Jordan compared with other countries through using different press theories 

in this regard.  

 

The study concluded that the system of the press in Jordan is not consistent with any 

of these theories, whereas the level of press freedom in Jordan changes from time to 

time, depending on some factors such as sociopolitical and economic factors. The 

study also concluded that the legislative environment of print media in Jordan was 

highly unstable and confused. This is not only because of the different legislations 

affecting the mass media, but also because of the government practices outside the 

scope of the law.  

 

This study differs from Annanzh study in terms of that Annanzh study focused on the 

development of the Jordanian press as one of the tools of expression. It also discussed 

press freedom from the journalist perspective in the light of the Press and Publications 

Law, while this study addresses the constitutional guarantees of freedom of expression 

and limitations of this freedom in the Jordanian legislations govern this freedom, such 

as the Penal Code, Anti-Terrorism Law, and the Press and Publication Law. It also 

                                                 
169 Azzam Elananza. Ibid. P12.  
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examine the role of the Jordanian Constitutional Court in protecting freedom of 

expression.  

 

In a study entitled “the Amended Press and Publications Law No. 32 of 2012 and its 

reflection on media freedom: The Websites is a model”170 Jamal Albawareed shed 

light on the amendments that were made to the Press and Publications Law No. 32 of 

2012 and their impact on freedom of expression. He also clarified the impact of these 

amendments on the websites, especially after large number of these sites were blocked.  

 

Albawareed’s study started from the point that the Press and Publication Law No. 32 

of 2012 does not achieve the protection of press freedoms at the level required by the 

Constitution, where obliging news websites to register and get a license from the 

Department of Press and Publication constitutes a violation of freedom of the press. 

The study reached the conclusion that the amendments to the Press and Publications 

Law adversely affected the freedom of expression including freedom of the press.  

 

Guarantees and responsibilities of freedom of expression were discussed by Saied 

Basheer in an article entitled “Freedom of opinion and expression: guarantees and 

responsibilities.”171 This study aimed to identify the legal guarantees and 

responsibilities provided by the international legislations to ensure freedom of 

expression. It traced the historical development over freedom of expression and 

                                                 
170 Jamal Albawareed.  The Amended Press and Publications Law No. 32 of 2012 and its Reflection on Media 
Freedom: The Websites is a Model.  (Master Thesis, Mu'ta University, 2014). 
171 Saied Basheer. Freedom of Opinion and Expression: Guarantees and Responsibilities. Media Researcher, Al- 
Balqa' Applied University, Amman, 2010. 
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showed the legal and moral responsibilities arising from the exercise of this right 

especially in the field of media and journalism.  

 

Bashir’s study focused on the freedom of media and journalism as the most common 

means of exercising freedom of expression. Bashir mentioned that the Jordanian laws 

regulating the rights and freedoms include many limitations and violations on freedom 

of expression.  According to him, it must, therefore, be modified to accommodate with 

the international human rights instruments and consistent with the legislative policy in 

the Jordanian Constitution. Bashir’s study did not elaborate on the legal provisions that 

violate freedom of expression, but only mentioned, without any details, that these laws 

violate freedom of expression. 

 

Al-Ameri, in a study entitled “The relation between the Jordanian press and national 

security” explained the nature of the relationship between the Jordanian press and the 

national security institutions. The study focused on the press and its ability to practice 

freedom of the press in order to serve the national interest. It also focused on the extent 

of the capability of the Press and Publications Law in protecting the press freedom 

without violating and threatening national security.172 The study concluded that there 

is a positive cooperation between the press and the institutions of national security.  

 

Al-Ameri’s study was limited to clarifying the relation between the freedom of the 

press and the national security as one of the legal limits of freedom of expression. 

However, it did not explain the impact of legal limitations stated in the Press and 

                                                 
172 Mamdoh Al Ameri. “The Relation between the Jordanian Press and National Security.”(Master Thesis, Middle 
East University, 2008). 
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Publication Law on freedom of expression generally and freedom of the press 

particularly. 

 

The relationship between freedom of expression in Jordan and the war on terrorism 

was the subject of a study conducted by Dalia Za'tara entitled “Freedom of Expression 

and the War on Terrorism: A focuse study on Jordan.”173 This study explained the 

effect of Anti- Terrorism Law in silencing political dissent. The researcher focused on 

the impact of anti- terrorism legislations in general and Jordanian legislations in 

particular on freedom of imparting information and ideas after the events of 11 

September 2001 and the issuance of UN Resolution No. 1373, where this Resolution 

urged State parties to take strict measures to fight terrorism.  

 

Za'tara’s study concluded that UN Resolution No.1373, unanimously adopted by the 

State parties, was exploited as an opportunity for many states to pass overly broad 

laws, putting at risk political and civil rights, particularly freedom of expression. 

Jordan is among the states that exploited this resolution to enact overly broad laws to 

combat terrorism and expanded the scope of criminal responsibility under the pretext 

of fighting terrorism. These laws led to the violation of freedom of expression, 

prosecutions against political activists, targeting journalists who criticize the 

government’s policies and prosecuting opponents under national security laws. 

 

It is worth mentioning that this study is a continuation of a study conducted by the 

researcher in the master’s program. He studied the impact of the constitutional 

amendments, conducted on the Jordanian Constitution in 2011, on the Jordanians’ 

                                                 
173 Dalia Za'tara.  “Freedom of Expression and the War on Terrorism: A Focus Study on Jordan.” (Master Thesis, 
central European university, Budapest, 2009). 
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rights and freedoms. It comes under the title “The Impact of 2011 Constitutional 

Amendment on the Rights and Freedoms of Jordanians.” The study discussed the 

impacts of these amendments on the content of the rights and freedoms, as well as the 

guarantees that these amendments brought and promoted to protect these rights.174  

 

This study differs from the studies mentioned above in that it deals with freedom of 

expression from a legal perspective, where it discusses the constitutional protection 

and the legal limitations on freedom of expression in accordance with the laws 

regulating freedom of expression, and then the role of the Constitutional Court in 

protecting the freedom of expression.  

 

1.9 Outline of Chapters  

This study has been divided into 5 chapters: 

Chapter One addresses the overview of the study, consisting of the background of the 

study, problem statement, research questions, research objectives, significance of the 

study, the scope of the study, limitations of the study, research methodology, and 

literature review.  

 

Chapter Two addresses freedom of expression in accordance with international and 

regional instruments ratified by Jordan. It also addresses the guarantees of freedom of 

expression under the Jordanian legal system, and the historical and political 

circumstances affecting these guarantees, where the chapter discusses the role of 

parliament in protecting freedom of expression, the principle of separation of powers, 

                                                 
174 Hazem Toubat. “The Impact of 2011Constitutional Amendment on the Rights and Freedom of Jordanians.” 
Master’s Thesis, Jadara University, Irbid, 2014.  
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and the principle of the independence of the judiciary as constitutional guarantees of 

rights and freedoms. It also discusses the impact of the establishment of the State 

Security Court, as a military court to try civilians in cases relating to freedom of 

expression, on the independence of the Judiciary in Jordan, and thus its impact on 

freedom of expression. 

 

Chapter Three addresses the limitations on freedom of expression under international 

instruments and Jordanian legal system. It studies first the rationale for limiting 

freedom of expression and methods of limiting this freedom. Mainly, this chapter 

examines the limitations on freedom of expression under the Jordanian laws, including 

the limitations to protect the external and internal security of the state, the dignity and 

reputation of Jordanians, and the sanctity of private life. It also discusses the impact of 

the war against terrorism on freedom of expression in Jordan. 

 

Chapter Four addresses the role of the Jordanian Constitutional Court in protecting 

freedom of expression. It clarifies first the concept and importance of control over the 

constitutionality of the laws.  It then discusses the formation and mechanism of work 

of the Jordanian Constitutional Court and the parties entitled to refer to it. Finally, it 

examines the rulings and interpretative decisions of the Court and their impact on 

rights and freedoms, in particular freedom of expression.  

 

Chapter Five provides recommendations based on the findings of the study to 

strengthen the protection of freedom of expression, and then concludes the study. 
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CHAPTER TWO 

 GUARANTEES OF FREEDOM OF EXPRESSION UNDER THE 

JORDANIAN LEGAL SYSTEM 

 

2.1 Introduction 

This chapter aims to achieve the first objective of this study, namely; examining the 

legal rules and principles that protect freedom of expression in Jordan in the light of 

Jordanian Constitution and international instruments ratified by the Jordanian 

authorities. To achieve this objective, it is necessary to clarify the impact of historical 

and political circumstances experienced by the Jordanian State on the legal framework 

that regulates and guarantees freedom of expression.  

 

Accordingly, the chapter illustrates first the historical, political, and legal background 

of the Jordanian State, freedom of expression under the international and regional 

instruments, and then it discusses the provisions of freedom of expression under the 

Jordanian Constitution and the role of the Jordanian Parliament in protecting this 

freedom. Additionally, it identifies the constitutional principles that constitute 

constitutional guarantees of rights and freedoms in the Jordanian Constitution, 

including the principle of separation of powers and the principle of independence of the 

Judiciary, and their impact on the protection of freedom of expression.  
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2.2 The Historical, Political, and Legal Background of Jordan 

  Protection of freedom of expression is influenced by the historical development of 

each country.1 Therefore, the level of this protection is evolving throughout history, 

and what is considered freedom of expression in one place or at a certain time could 

be considered at another time or elsewhere as a call to an illegal revolution or activity.2 

In addition, the political system that is adopted by each state has a significant role to 

play in determining the scope of the rights and freedom and its guarantees, in 

particular, freedom of expression.3  

 

Jordan has passed through different political stages, each stage having its own legal 

system that is imposed by the political circumstances.4According to Yacoub and 

Nazzal,5 studies conducted in the field of human rights in Jordan showed that the 

human rights issues in Jordanian society have their historical, civilizational, legal, 

religious and cultural roots. It is linked to many other issues of a special nature, such 

as the ruling regime, the available democratic margin, political development, and its 

relations with social and economic development. 

 

The Jordanian legal system, including the laws governing freedom of expression, has 

been influenced by the circumstances of the establishment of the Jordanian State. 

Jordan was established under the British Mandate in 1921. The first Jordanian 

Constitution and laws governing freedom of expression were imposed by the British 

                                                 
1   Abdul Ghani Bassoon, Political Systems, Foundations of Political Organization, State-Government-Rights and 
Public Freedoms. (Alexandria :University House, n.d). p124.   
2   Nevena Ruži. Freedom of Expression on the Internet. Ibid. 
3   Abdul Ghani Bassiouni. Ibid. p 125. 
4   Official Website of the Jordanian e-Government. Facts about Jordan. http://www.jordan.gov.jo/wps/ portal/ !ut/ 
p/b1/04. (access date: July 15, 2017).  ;  Raphael Patai. Kingdom of Jordan. Princeton University Press. 2015  
5    Mohammed Yacoub and Maryam Nazzal. Human Rights Studies in Jordan: A Bibliographic Approach. Amman, 
National Center for Human Rights. August 2011. 

http://www.jordan.gov.jo/wps/
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Mandate on the Jordanian Government. These laws were devoted to colonial 

domination and tried to suppress all those opposed to the British Mandate.6 

Consequently, the role of these laws was not to protect freedom of expression but to 

impose strict limitations on the exercise of this freedom and to punish anyone who 

violates these limitations. Therefore, the discussion of the problem of freedom of 

expression and the reasons behind it require a return to the historical roots of this 

problem since the inception of the Jordanian State, and the impact of political and 

historical circumstances on the legal system that regulates freedom of expression. 

 

2.2.1 The Historical and Political Background of Jordan 

The Hashemite Kingdom of Jordan is an Arab country located in the south-west of 

Asia.  It is one of the Levant Countries (Belad Ash-sham).7 Jordan is an almost land-

locked country. It has common borders with Syria to the north, Palestine to the west, 

Iraq to the east, and Saudi Arabia to the east and south.8  

 

Jordan’s name is derived from the Jordan River, which passes on its western border.9 

Amman city is the capital of Jordan, Arabic is its official language and Islam is the 

official religion.10 The number of Jordan’s population is about 6 million. The vast 

majority of the people are Sunni Muslims, with a small minority of Christians.11 The 

                                                 
6   Hani Khair. The Practical Development of the Constitution (1920-1989),n.d, p 54. 
7   Belad Ash-sham consist of Jordan, Syria, Lebanon, and Palestine.  
8 Official Website of the Royal Jordanian Geographic Center. http://www.rjgc.gov.jo/RJG.aspx?PID= 
165&lang=EN. (access date: March 10, 2018). 
9   Official Website of the Jordanian e-Government. Ibid. 
10 Jordanian Constitution. Article 2. 
11 The Official Website of the Jordanian e-Government, http://www.jordan.gov.jo/wps/portal/. (accessed date: 
January 5, 2017).  According to Statistics of the Population, in 2011, the number of Jordan's population of six 
million and 249 thousand people. Arabs make up the vast majority (98%) of the population, and are located in 
Jordan other ethnicities of Circassians (1%) and Armenians (1%).Population density is concentrated in the center 
and north of the country. The official religion is Islam so that accounted for Sunni Muslims (92%). While not 
exceed followers of other Islamic sects of the Druze (2%). The Christian (6%) of the population, most of which 
follow the Orthodox Church.   

http://www.rjgc.gov.jo/RJG.aspx?PID
http://www.jordan.gov.jo/wps/portal/.%20(accessed
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total area of Jordan is 92.300 square kilometers (sq. km), land 91.971 sq. km and water 

329 sq. km.12  

 

Jordan was established in 1921 under the name of the Emirate of Transjordan, after 

being out of the control of Ottoman rule. The Ottoman rule ended on the Arab countries 

as a result of the Great Arab Revolt in 1916. This Revolt was led by Sharif Hussein 

bin Ali with the help of Great Britain, where, a dialogue conducted in 1915 between 

British High Commissioner, Sir Henry McMahon, and Sharif Hussein bin Ali.13 

During the course of this dialogue, McMahon promised British support for the Arabs 

to realize their aspirations, including the establishment of an independent Arab state 

in exchange for a unified Arab attitude against the Ottoman Empire. This promise 

stimulated Sharif Hussein to raise the flag of the Great Arab Revolt in June 1916 by 

declaring the independence of the Arab Nation from the Turks.14  

 

After the Revolt, the British Government did not fulfill their promise to support Sharif 

Hussein in the establishment of a unified Arab state.15 The agreement between Sharif 

Hussein and McMahon conflicted with other undertakings by Britain. The most 

prominent of these undertakings are the Sykes-Picot Agreement, which stipulated the 

partition of Jordan, Palestine, Syria, Lebanon, and Iraq into British and French 

colonialism. It also conflicted with Balfour Declaration in 1917, in which Britain 

                                                 
12  Official Website of the Jordanian e-Government. Ibid. 
13  Sulaiman Al-Mousa. Emirate of Eastern Jordan: Its Origins and Development in a Quarter of a Century (1921-
1946), Amman-Jordan, 1991.; Munib Al-Madi and Sulaiman Al-Mousa, Modern History of Jordan, The Emirate 
of Amman (1921-1946), Amman - Jordan, 1991. 
14  Sulaiman Al-Mousa. Ibid.  
15  Amin Saeid. The Great Arab Revolt: A Detailed and Comprehensive History of the Arab Issue in a Quarter of 
a Century, 1st Vol: The Struggle between Arabs and Turks. E book (Cairo: Madbouli Library). http://download-
date-history-pdf-ebooks.com/5463-free-book. (access date: March 10, 2018). 

http://download-date-history-pdf-ebooks.com/5463-free-book
http://download-date-history-pdf-ebooks.com/5463-free-book
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pledged to help establish a state for the Jewish people in Palestine,16 where, 

representatives of the two countries met in San Remo in April 1920 and agreed to 

divide Belad Ash-sham and Iraq among themselves; France controls Lebanon and 

Syria, while Britain controls Iraq, Jordan, and Palestine.17 Consequently, Jordan was 

subjected to the British Military Mandate. 

 

In 1920 British Colonial Secretary, Winston Churchill, introduced an offer to Prince 

Abdullah, son of Sharif  Hussein, to establish a state in east Jordan and Prince Abdullah 

agreed to this offer. In 1921, Prince Abdullah established the Emirate of Transjordan 

under the tutelage of the British Military Mandate,18 where he appointed Rashid Tulai 

to form the Government.19 Rashid formed his Government of several Jordanian figures 

assisted by a number of British consultants that was recognized by the British 

colonialism.20 

 

In 1926, the Government formed a committee to prepare the election law. After its 

approval, the British authorities revoked the law and replaced it with the British-

Jordanian Treaty signed on February 20, 1928. The Treaty provided that all laws and 

regulations in Transjordan or subsequent amendments to these laws must be subjected 

to the approval of the British Mandate Government.21 Among the items of the British-

Jordanian Treaty was the issuance of the Basic Law for the Emirate of Transjordan to 

                                                 
16  Beinin, Joel, and Lisa Hajjar. Palestine, Israel, and the Arab-Israeli Conflict: A Primer. Middle East Research 
and Information Project. Electronic Document, 2001. p3 https://web.stanford.edu/group/sper/images/Palestine-
Israel_Primer_MERIP.pdf. (access date: March 9, 2018).Azzam Elananza. Ibid. P77. 
17  Jawad Al-Hamad. National History between Jordan and Palestine and Future Prospects, Center of Middle East 
Studies Center, Amman, Jordan. April 12, 2014. http://www.mesc.com.jo/OurVision/2013/9.html. (access date: 
March 8, 2018)  
18  Sulaiman Al-Mousa. Ibid.  
19  Tayseer Zaben. King Abdullah as I Know. (Amman: The National Printing Press), 1967. p. 35. 
20  Khairuddin Zarkali. Two Years in Amman, (Cairo: The Arab Press), 1925.  p. 136. 
21  Hani Khair. Ibid. p 29. 

https://web.stanford.edu/group/sper/images/Palestine-Israel_Primer_MERIP.pdf
https://web.stanford.edu/group/sper/images/Palestine-Israel_Primer_MERIP.pdf
http://www.mesc.com.jo/OurVision/2013/9.html
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establish the institutions of governance and define their functions. On this basis, the 

British Mandate Government submitted the draft Basic Law to the Jordanian 

Government and was published on April 16, 1928.  

 

The Basic Law had provided for the fundamental freedoms of Jordanians in Articles 5 

to 14. Article 11 assured freedom of expression for Jordanians, where it had stipulated 

that all Jordanians are free to express their views and publish them, to hold meetings 

together, and to form and become members of associations in accordance with the 

provisions of the law. This Basic Law is considered the beginning of the constitutional 

order in Jordan after the Ottoman rule.22 It laid down the legal rules for government 

institutions in the Emirate of Transjordan.  

 

The Basic Law stipulated that the Prince is the head of the state and has many 

legislative and executive powers,23 including appointing the Prime Minister, 

dismissing and approving his resignation, declaring martial law, and the right to amend 

the Basic Law with the consent of the British Mandate Government .24 The Prince had 

not exercised these powers through his Council of Ministers; he had exercised them 

directly, and that the Council of Ministers was only to provide advice to the Prince. 

However, Article 108 of the Basic Law stipulated that the Prince is immune from any 

liability and responsibility.  

 

                                                 
22  Hani Khair. Ibid.  p 47. 
23  The Basic Law of the Transjordan, Article 16; “Legislative and executive powers are vested in the Crown Prince 
Abdullah bin Al Hussein and his succession thereafter in accordance with the provisions of this Law. available at: 
http://qistas.com/legislations/jor/ view/97977 
24  The Basic Law of the Transjordan, Article 19 and Article 20.  
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The Legislative Authority was vested in the Prince and the Legislative Council. The 

Legislative Council had consisted of elected members as well as the Chairman of the 

Executive Council and its members. The duties of the Legislative Council were the 

enactment of laws and regulations, consideration of the draft laws submitted by the 

Executive Council as well as the law of the general budget.25 

 

With regard to the Judiciary, Article 45 of the Basic Law had stipulated that all courts 

shall be free from interference in their affairs, while Article 42 stipulated that the 

judges of civil and religious courts are appointed by Emiri Decree and they are not 

removed except in accordance with the law.26 The Law, which regulating the affairs 

of the Judiciary, had given the power to dismiss the judges to the Prince and the 

Executive Council, which emptied the principle of independence of the Judiciary from 

its content and make this principle only scheduled theoretically. 

 

Some specialists in constitutional law in Jordan believe that the Basic Law of 1928 

was not a constitution in the legal sense; it is a grant from Britain to Jordan as a result 

of the Jordanian-British Treaty, whereas the Basic Law divided the political power 

between the Prince and the British Mandate Government in the implementation of the 

requirements of the Treaty. Therefore, the people had no role in developing its 

provisions. It had expressed a sincere spirit of the Treaty and did not provide for the 

principle of the sovereignty of the people. 27 

 

                                                 
25  The Basic Law of the Transjordan, Article 25. 
26  The Basic Law of the Transjordan, Article 42. 
27  Mohammed. Gazawi. AL-Wajeez in the Political and Constitutional organization of the Hashemite Kingdom of 
Jordan, 1st ed.(Amman: Jordan Academy Library, 1985).  p36. 
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The Treaty and the Basic Law were rejected by the people and demonstrations were 

held calling for considering the people to be the source of powers. Nevertheless, this 

Constitution remained in effect until 1947 with some minor amendments were made 

under the consent of the British Mandate Government.28 

 

Jordan remained under British Military Mandate until full independence was 

acknowledged in 1946. 29 Following independence, the Jordanian Legislative Council 

took a number of decisions, including: declaring that Jordan is an independent state 

with a parliamentary monarchy regime, changing the name of the state to the 

Hashemite Kingdom of Jordan, and issuing a new constitution commensurate with the 

new political situation.30 

 

The new Constitution was promulgated on November 28, 1946, and published in the 

Official Gazette on February 1, 1947. At that time, Jordan witnessed various events 

represented in the outbreak of Arab-Israeli War in 1948 and occupying parts of 

Palestine, the displacement of a large number of Palestinian refugees to Jordan, which 

resulted in a change in the demographic and economic structure of Jordanian society, 

and declaration of unity between the two Banks of the Jordan River, Palestine and 

Jordan, in 1950.  

 

After the unification of the Eastern and Western Banks of the Jordan River in 1950, a 

strong opposition emerged in the Jordanian arena. This opposition sought to amend 

                                                 
28  Hani Khair. Ibid. p 54, 64. 
29  Suleiman Mousa. “Hashemite Rule and the Emergence of the State.”  ; Patrick Seale (ed.).The Shaping of an 
Arab Statesman, harif Abd Al-Hamid Sharaf and the Modern Arab World. (London: Quartet Books, 1983). 
30 Official Website of the Parliament of the Hashemite Kingdom of Jordan, Parliamentary Life in Jordan: 
Parliamentary Life during the Emirate Era (1923-1946) http://www.parliament.jo/node/4 . (access date: March 10, 
2018). 
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the Constitution and make the Government accountable to Parliament, as well as to 

approve the separation of powers and give the people the power of legislation. This 

period witnessed an active partisan presence on the Jordanian scene. These 

developments and events necessitated the adoption of a new constitution. 

Consequently, the Constitution of 1952 was issued by the Parliament on November 7, 

1952, and approved by the King on January 8, 1952. This Constitution, which is called 

the Constitution of 1952, is still in force so far with many amendments.31 

 

2.2.2 Background of the Jordanian Legal System 

The Jordanian Constitution of 1952 consists of 130 Articles divided into 10 Chapters. 

Chapter 1 comes under the title “the State and its ruling regime”, which explains that 

the ruling regime in Jordan is parliamentary with a hereditary monarchy, the state 

religion is Islam, and the Arabic language is the official language.32 Chapter 2 is 

devoted to the rights and duties of Jordanians, which based on the principle of equality 

and freedom.33  

 

Chapter 3 provides general provisions concerning the powers of the State. It stipulates 

that the nation is the source of authority and shall exercise its powers in accordance 

with the provisions of the Constitution.34 According to Article 25, the Legislative 

Authority shall be vested in the King and the Parliament, while the Executive 

Authority is vested in the King who shall exercise his powers through his Ministers in 

accordance with the provisions of the Constitution.  

 

                                                 
31

  Hani Khair.  Ibid. P18. 
32 

  Jordanian Constitution, Article 1. 
33  Jordanian Constitution, Article 62. 
34  Jordanian Constitution, Article 24. 
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Chapter 4 is devoted to the Executive Authority; the provisions of the first part of this 

chapter are assigned to the King and his powers. According to Article 30, the King is 

the head of the state and he is immune from any liability and responsibility.  The 

Constitution gives the King broad powers,35 where the King appoints the Prime 

Minister, dismisses him and accepts his resignation, and appoints the Ministers, as well 

as dismissing them and accepting their resignation upon the recommendation of the 

Prime Minister. The King appoints the members of the Senate and accepts their 

resignation.36 He may dissolve the House of Representatives and the Senate or relieve 

one of its members of the membership.37 The King shall exercise his authorities by 

Royal Decree, the Royal Decree shall be signed by the Prime Minister and the Minister 

or Ministers concerned, the King shall express his concurrence by placing his signature 

above the said signatures.38  

 

The constitutional provisions that govern the Judiciary come under Chapter 7. Article 

97 states that judges are independent and subject to no authority but the authority of 

law, where the judges of the Civil and Shari’a Courts are appointed or dismissed by a 

Royal Decree in accordance with the provisions of the laws. Article 99 defines the 

courts in Jordan in three types; civil courts, religious courts, and special courts. Figure 

2.1 depicts the hierarchy of the Jordanian courts that constitute the Judiciary.39 

 

                                                 
35  Sharp Jeremy.   Jordan: Background and US Relations. Diane Publishing. 2014. p 9. 
36  Jordanian Constitution, Article 36. 
37  Jordanian Constitution, Articles 31,32,33,34. 
38  Jordanian Constitution, Article 40. 
39  According to Article 58 of the Jordanian Constitution, the Constitutional Court is a self-contained independent 
judicial body and separated from the Judiciary. 
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Figure 2.1: The Hierarchy of the Jordanian Courts that Constitute the Judiciary 

 
 
Articles 91, 92, 93 and 95 provide for the procedures that must be followed in the 

enactment of laws. According to these Articles, the process of law making in Jordan 

passes through 4 stages, which are: proposal and preparation,40 discussion and 

voting,41 ratification,42 and law enforcement.43 

 

                                                 
40 Jordanian Constitution, Article 91. “The Prime Minister shall refer the draft of every law to the House of 
Representatives which shall have the right to accept, amend, or reject the draft; in all cases the draft shall be referred 
to the Senate. No law may be promulgated unless passed by both Houses and ratified by the King.” 
41  Jordanian Constitution, Article 92. “If either House twice rejects the draft of any law and the other House accepts 
it, amended or not amended, both Houses shall meet in a joint sitting presided over by the Speaker of the Senate to 
discuss the articles in dispute. Acceptance of the draft shall be conditional upon the issuance of the resolution of 
the joint House by a two-thirds majority of the members present. When the draft is rejected in the manner described 
above, it shall not be placed again before the House in the same session.” 
42 Jordanian Constitution, Article 93. Paragraph 1. “Every draft law passed by the Senate and the House of 
Representatives shall be submitted to the King for its ratification.” 
43  Jordanian Constitution, Article 93, Paragraph 2. “The law shall come into force at its promulgation by the King 
and the lapse of thirty days from of its publication in the Official Gazette unless there is a special provision in the 
law that it shall come into force from another date.”    
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Suggesting laws is the prerogative of the Government as well as the House of 

Representatives and the Senate.44 However, the Government is primarily the 

competent body to propose laws. The Constitution authorizes the Government to 

propose laws and set them in the form of a draft law, and then present it to the 

Parliament for discussion and approval. The draft law is first represented to the House 

of Representatives, which has the right to accept, amend or reject it. In all cases, the 

draft law shall be submitted to the Senate, where no law may be promulgated unless 

approved by both Chambers, Senate and the House of Representatives, and ratified by 

the King.45 

 

The Constitution also allows for 10 or more members of any of the two Chambers to 

propose laws. This proposed law shall be referred to a competent committee in each 

chamber to express its opinion. If the Parliament accepts the draft law proposed by 

some members of Parliament, it is presented to the Government in order to put it in a 

form of a bill, where a body called the “Legislation and Opinion Bureau” has been 

established in the Council of Ministers and consists of a number of consultants, jurists, 

and experts in the field of law and constitution. The Legislation and Opinion Bureau 

is entrusted with the task of adapting and formulating the law in the manner that the 

Government deems appropriate and then return it to Parliament for discussion and 

voting.46 

 

                                                 
44 Jordanian Constitution, Article 95.Paragraph 1. “Ten or more members of either the Senate and the House of 
Representatives may propose laws. Every proposal shall be referred to the concerned committee in the House for 
opinion. If the House contends to accept the proposal, it shall refer it to the Government for putting it in the form 
of draft law, and to submit it to the House in the same session or in the session that follows.” 
45  Jordanian Constitution, Article 91. 
46  Jordanian Constitution, Article 95. 
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The Jordanian Constitution, under Article 126, clarifies the method of amending the 

Constitution. It states that the proposal to amend the Constitution is through the 

Executive Authority or through a number of not less than 10 members of either House 

of Representatives or Senate. The proposed amendment must be approved by a two-

thirds majority of the members of each of the House of Representatives and the Senate. 

It shall not be considered effective unless the King ratifies it.47 

 

The Jordanian Constitution, since its promulgation in 1952 until 2016, has undergone 

32 amendments; most of these amendments were required by the political situations, 

these amendment were made to the constitutional provisions governing the 

relationship of the three authorities (legislative, executive and judicial) with each 

other. They extended the power of the Executive Authority at the expense of the other 

authorities.48 Furthermore, all these amendments were proposed by the Executive 

Authority and were all approved by Parliament.49  

 

The constitutional provisions stipulating the rights and freedoms of Jordanians, 

including freedom of expression, were not subject to any constitutional amendment 

until 2011. Hence, freedom of expression was not directly affected by these 

amendments; however, these amendments affected constitutional principles that 

                                                 
47 Jordanian Constitution. Article 12, Paragraph 1. “The procedures prescribed in this Constitution with regard to 
draft laws shall apply to any draft for the amendment of this Constitution; it is conditional for the approval of the 
amendment to be passed by the two-thirds majority of the members of each of the Senate and the House of 
Representatives. In the event of the meeting of the two Houses in accordance with Article (92) of this Constitution, 
it is conditional for the approval of the amendment to be passed by the two-thirds majority of the members of whom 
each House is composed. In both cases, it shall not be considered effective unless ratified by the King. 2. No 
amendment may be made to the Constitution during the period of Regency as regards the rights of the King and his 
succession.” 
48  Mohammed, Bani Salamah. The Most Important Amendments to the Jordanian Constitution for 1592. All of 
Jordan Website. February 16, 2011.www.allofjo.net. February 16, 2011. (access date: October 17, 2017). 
49  Mohammad Hammouri. Rights and Freedoms. Ibid. p37.   

http://www.allofjo.net/
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protect freedom of expression, such as the principle of separation of powers and the 

principle of the independence of the judiciary.  

 

The 2011 constitutional amendments, which came in the period of the so-called the 

Arab Spring, was the most important and comprehensive amendment. It came as a 

prelude to a political and economic reforms package announced by the Government, 

which requires amendment of the constitutional provisions to accommodate these 

reforms.50 These amendments aim at protecting the rights and freedoms of Jordanians 

and promoting the principle of separation of power. 

 

Through the 2011 constitutional amendment, an entire chapter has been added to the 

Constitution, in the form of Chapter 5. This chapter comes under the title of the 

Constitutional Court, which provides for the establishment of a court to oversee the 

constitutionality of the applicable laws and regulations. These amendments also 

include the establishment of “the Independent Election Commission” as a Commission 

to supervise and to administer the electoral process in all of its stages, where the 

electoral process before 2011 were carried out under the supervision and 

administration of the Ministry of the Interior.  

 

The previous review of historical and political circumstances revealed that the 

conditions experienced by the Jordanian state and its subjection to the British Military 

Mandate affected the Jordanian legal system and the fundamental protection of 

freedom of expression. The Basic Law, which represented the top of the legal pyramid, 

was imposed on the Jordanian Government by the British Mandate. This Basic Law 

                                                 
50 Official Website of the Jordanian Constitutional Court, History of Constitutional Life. http://cco.gov.jo/en-
us/aboutthecourt/constitutionaloverview.aspx. (access date: March 10, 2018). 
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enshrined the control of the Executive Authority over all state functions, including the 

legislative and judicial functions. Meanwhile, the Executive Authority was unable to 

implement any decision without the consent of the British Mandate.  

 

With regard to the laws issued during the British Mandate period, they were devoted 

to depriving the citizens of expressing their opinion freely, this is despite the fact that 

Article 11 of the Basic Law provided for the right of Jordanian to express their views. 

The laws were used as a means of punishing any individual who expressed a rejection 

of the British Mandate or the hegemony of the Executive Authority over state 

functions. These laws remained in effect even after the end of the British mandate, 

where the House of Representative requested the Government to repeal these laws, 

however, the Government did not respond to this request.51   

 

Accordingly, the legal system that emerged with the establishment of the Jordanian 

State was not based on democratic principles that guarantees freedom of expression 

and separation of powers. Furthermore, there is a clear contradiction between the laws 

governing freedom of expression and the constitutional provisions that guarantees this 

freedom, as evidenced by the fact that all members of the House of Representatives 

demanded the repeal of these laws as they violate public freedoms. 

 

The Basic Law formed the fundamental rule upon which the current Jordanian 

Constitution is based. By reading the provisions of the both constitutions relating to 

freedom of expression and the relationship between the state authorities, it is found 

                                                 
51  Hani Khair. Ibid. P18. 
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that most of these provisions are somewhat similar.  Moreover, the powers granted to 

the Emir in accordance with the Basic Law are the same as those given to the King in 

accordance with the current Jordanian Constitution. Meanwhile, these constitutional 

provisions governing the relationship of the three authorities of the state, (legislative, 

executive and judicial), have remained subject to change in accordance with the 

political circumstances and popular pressures that call for expanding the margin of 

democracy and freedom of expression.  

 

The Jordanian Constitution of 1952 was issued during the period of the international 

community’s interest in the rights and freedoms of individuals, where it was 

promulgated following the promulgation of the Charter of the United Nations and the 

UDHR 1948. However, the Constitution is still devoid of an explicit provisions 

providing for the status of international instruments in the Jordanian legal system. 

Meaning that the Constitution leaves the door open for jurisprudence and judicial 

diligence in this regard. Therefore, since Jordan has ratified some of these binding 

instruments dealing with human rights, in particular the ICCPR 1966, which provides 

for freedom of expression in Article 19, it becomes necessary to clarify the status of 

these instruments in Jordan.  

 

2.3 The Status of the International and Regional Instruments Ratified by Jordan 

The international and regional instruments ratified by state authorities are considered 

part of the national legislation of the state. Some constitutions, such as the French 

Constitution, have considered that the international instruments are superior to internal 

laws.52 Moreover, the French Constitution provides that in the event of a conflict 

                                                 
52 French Constitution of 1958, Article 55 stipulates that: “Treaties or agreements duly ratified or approved shall, 
upon publication, prevail over Acts of Parliament, subject, with respect to each agreement or treaty, to its 
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between the international treaty and the Constitution, the Constitution shall be 

amended in accordance with the required constitutional procedures in order to be 

commensurate with the treaty.53 Some constitutions, such as the Tunisian Constitution, 

have considered that the international instruments approved and ratified by Parliament 

are the higher rank than the laws and lower than the Constitution.54  

 

The Jordanian Constitution does not refer to the rank of international instruments in 

the Jordanian legal system. It did not even mention the term “international treaties and 

agreements” only in Article 33, Paragraph 2, which requires parliamentary approval 

of the treaties and agreements which affect the public and private rights of Jordanians 

or entail new expenses to the treasury of the State. It also stresses that it is not 

permissible in any case to be the secret terms of the treaty, contrary to their overt terms, 

whilst, Paragraph 1 has given the King the power to conclude treaties and 

agreements.55 

 

The majority of international instruments, especially human rights instruments, oblige 

the State parties to adopt legislative measures to achieve their obligations under such 

instruments. Such an obligation can be achieved by either amending an existing law 

                                                 
application by the other party.” http://www.wipo.int/edocs/lexdocs/laws/en/fr/fr076en.pdf. (access date: January 
12, 2018). 
53  French Constitution, Article  55. “If the Constitutional Council, on a referral from the President of the Republic, 
from the Prime Minister, from the President of one or the other Houses, or from sixty Members of the National 
Assembly or sixty Senators, has held that an international undertaking contains a clause contrary to the Constitution, 
authorization to ratify or approve the international undertaking involved may be given only after amending the 
Constitution.” 
54 Tunisian Constitution, Article 20. “International agreements approved and ratified by the Assembly of the 
Representatives of the People have a status superior to that of laws and inferior to that of the Constitution.” 
https://www.constituteproject.org/constitution/Tunisia_2014.pdf. (access date: February 6, 2018). 
55  Jordanian Constitution, Article 33 . “1. The King declares war, concludes peace and ratifies treaties.  2. Treaties 
which entail financial commitments on the Treasury or affect the public or private rights of Jordanians shall not be 
valid unless approved by the National Assembly. In no circumstances shall any secret terms contained in any treaty 
or agreement be contrary to their overt terms.” 

http://www.wipo.int/edocs/lexdocs/laws/en/fr/fr076en.pdf
https://www.constituteproject.org/constitution/Tunisia_2014.pdf
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or enacting a new law.56 For instance, Article 2 Paragraph 2 of ICCPR 1966 requires 

State parties to adopt “legislative or other measures as may be necessary to give effect 

to the rights recognized in the present Covenant.” Nevertheless, the provision of 

international human rights principles in national legislative rules, including 

constitutional rules, can be considered as a further way to apply the ratified 

international instruments by the national courts.  

 

In the case of Jordan, the majority of the rights and freedom mentioned in Chapter 2 

of the Constitution are already stipulated by the international instruments. For 

example, Article 15 of the Constitution states that “every Jordanian shall be free to 

express his opinion.” This is similar to Article 19 of the ICCPR 1966, which provides 

that “everyone shall have the right to freedom of expression.” Hence, when national 

courts apply the national rules that include international standards, they indirectly 

implement international law. 

 

With respect to the Jordanian laws, Article 24 of the Civil Law stipulates that “the 

provisions of the previous Articles do not be applied if it conflicted with a special law 

or international treaties applicable in Jordan.” Although this text cannot be generalized 

because it is limited to a specific number of legal provisions, it can be seen as a sign 

of the superiority of the international instruments ratified by Jordan over the law.57 

 

In the absence of constitutional and legal provisions that determine the status of the 

international instruments ratified by the state in the Jordanian legal system, the 

                                                 
56 Mohamad Janaby. Implementation of International Law by the Domestic and Constitutional Courts of 
Jordan.2015. https://www.academia.edu/11465152/ Implementation_of_International_Law _by_ the_ Domestic_ 
andConstitutional _Courts_of_Jordan?auto=download (access date: March 9, 2018). 
57  The Jordanian Civil Law, Article 24. 
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Jordanian courts have tended to judge by the superiority of international instruments 

over the national laws. This means that in the case of the conflict between a national 

law and an international treaty, the international treaty shall have priority in the 

implementation.58 

 

The Jordanian Court of Cassation has ruled that the international instruments 

concluded by the state are of a superior ranking of the national laws, and that they shall 

be applied even if they conflict with the provisions of these laws.59 Consequently, in 

the case of “Riyadh Arab Agreement for Judicial Cooperation, it is considered that 

applying the provisions of “the Law of Enforcement of Foreign Judgments of 1952” 

by the Court of Appeal, in spite of its incompatibility with the “Riyadh Arab 

Agreement for Judicial Cooperation”, is contrary to the legal principles.60 

 

In its Resolution No. 3965/2003, the Court of Cassation has ruled that jurisprudence 

and the Judiciary around the world, including Jordan, have agreed to the superiority of 

the international instruments over the national laws. Therefore, it is not permissible to 

apply the provision of national law if it is contrary to international instruments.61 

Additionally,  Resolution No. 7309/2003 stipulated that the international instruments 

                                                 
58  Hamzeh Haddad, Enforcement of Foreign Judgments and Award in Jordan and Iraq. A lecture addressed to the 
IBA Conference of Bahrain (5 – 8/3/1989), Arab institute for arbitration and ADR.   
59  The Jordanian Court of Cassation. Resolution No. (945/2009), “In case law and doctrine, there is a consensus 
that international treaties concluded by a State rank higher than the domestic laws of that State and that these treaties 
take precedence if their provisions conflict with the State’s internal law. Furthermore, the application of 
international treaties and laws is the province of the Judiciary and parties to proceedings have no discretion as to 
the treaty or law that they wish to invoke insofar as the matter is one of public order and hinges on completion of 
the constitutional procedures relating to agreements and treaties in the country where the dispute is being heard.” 
60 The Jordanian Court of Cassation. Resolution no. (936/1993) Dated November 13, 1993. Published by the 
Jordanian Bar Association Magazine of 1996, issue No. 1, Page 5.   
61 The Jordanian Court of Cassation.  Resolution No. (3965/2003). Dated February 29, 2004. “Jurists and judges 
were unanimous in agreeing to the supremacy of international treaties concluded between States over those States’ 
domestic laws; they also agreed on the fact that such treaties have precedence to be applied even if they are 
conflicting with the domestic law and that the implementation of international treaties and laws fall within the 
competence of the Judiciary without giving the litigating parties the opportunity to choose the treaty or law they 
want as this is relevant to public order.” 
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have a higher rank than the national laws, and have a priority in the application when 

they conflict with the laws. Consequently, no national law may be invoked when its 

provisions conflict with the provisions of international instruments.62 

 

Amman’s Court of Appeal overruled the decision of Court of First Instance, which 

decided to sentence the appellant for committing a crime of violation the provisions of 

Article 5, Paragraph 7 of the Press and Publication Law No. 8 of 1988 and Article 15 

of the Contempt of Courts Law, on the basis that these Articles violate the provisions 

of Article 19 of the ICCPR 1966 which ratified by Jordanian authorities.63  

 

This attitude was confirmed by Jordanian official reports submitted to Human Rights 

organizations. For instance, in the session of the Human Rights Commission held in 

Geneva, in the period from 11 to 29 October 2010, about the application of the ICCPR 

1966, the representative of Jordan emphasized that Jordan is committed to 

implementing the ICCPR 1966 and the International Covenant on Economic, Social 

and Cultural Rights (ICESCR) in 1966, and that the international instruments ratified 

by the Government of Jordan are considered an integral part of national legislation and 

are superior to applicable national laws.64  

 

In its report to the Committee on the Rights of the Child on February 27, 2013, Jordan 

assured that the instruments ratified by Jordan are an integral part of its national 

legislation and take precedence in the event of any conflict with that legislation.65 

                                                 
62 The Jordanian Court of Cassation. Resolution No. (7309/2003). Dated; April 22, 2004. 
63 Amman’s Court of Appeals. Resolution No (3582/2009). In which it overruled the decision of Amman’s Criminal 
Court of the first instance Resolution No.550/2009, Dated; May 28, 2009. 
64  Mohamad Janaby. Ibid.    
65 United Nations. Convention on the Rights of the Child (CRC). Committee on the Rights of the Child. 
Consideration of reports submitted by State parties under article 12, paragraph 1, of the Optional Protocol to the 



 

76 
 

Furthermore, Jordan’s report, submitted to the UNHRC in 2009, indicated that the 

election law was amended to introduce a quota system that would permit women to 

obtain seats in the House of Representatives, in line with Article 3 of the ICCPR 1966, 

which obliges State parties to ensure that women enjoy the civil and political rights 

enshrined in this Convention.66  

 

Despite the lack of reference to the superiority of international law in the Jordanian 

legislations, the Judiciary and the official Jordanian reports confirm this superiority. 

Accordingly, with regard to the freedom of expression, Article 19 of the ICCPR 1966 

is the text that shall be applied in the case of its conflict with Jordanian laws. 

 

2.4 Freedom of Expression under the International and Regional Instruments 

Freedom of expression is stipulated and assured by a number of international and 

regional instruments. At the international level, the UDHR 1948 and ICCPR 1966 are 

the most important instruments. Across Europe, the most important basis for freedom 

of expression comes from the European Convention for the Protection of Human 

Rights and Fundamental Freedoms ECHR 1950,67 as well as the EU Charter of 

Fundamental Human Rights.68 Freedom of expression is also guaranteed in the 

American Convention on Human Rights (Article 13), 69 the African Charter on Human 

and Peoples’ Rights (Article 9), 70 the Arab Charter on Human Rights (ACHR, 2004) 

                                                 
Convention on the Rights of the Child on the sale of children, child prostitution and child pornography Initial 
reports of State parties due in 2009 Jordan.  (CRC/C/OPSC/JOR/1. P.5.  http://www.refworld.org/ pdfid/ 
5282215f4. Pdf. (access date: March 11, 2018). 
66   UNHRC.  Ibid. Paragraph 13. 
67   Available at : http://www.echr.coe.int/pages/home.aspx?p=basictexts. (access date: february 7, 2018).  
68   Available at:  http://www.europarl.europa.eu/charter/pdf/text_en.pdf. (access date: february 7, 2018).   
69 Available at: http://www.cartercenter.org/resources/pdfs/peace/democracy/des/amer_conv_human_ rights. 
(access date: february 7, 2018)    
70   Available at: http://www.humanrights.se/wp-content/uploads/2012/01/African-Charter-on-Human-and-Peoples 
-Rights.pdf. (access date: february 7, 2018)   

http://www.refworld.org/
http://www.echr.coe.int/pages/home.aspx?p=basictexts
http://www.europarl.europa.eu/charter/pdf/text_en.pdf
http://www.cartercenter.org/resources/pdfs/peace/democracy
http://www.humanrights.se/wp-content/uploads/2012/01/African-Charter-on-Human-and-Peoples
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as well as the Cairo Declaration on Human Rights in Islam (CDHRI, 1990).71 Jordan 

signed the UDHR 1948 and ratified the ICCPR 1966 in 1976.72 It also approved the 

Cairo Declaration on Human Rights in Islam (CDHRI) 1990 and endorsed the Arab 

Charter on Human Rights (ACHR) 2004.73  

 

2.4.1 Freedom of Expression under the International Instruments 

The United Nations Charter in 1945 is considered to be the beginning of the 

international community’s interest in human rights. Although it only mentioned some 

general phrases about peoples’ rights without any details, it stressed the need for 

international agreements that oblige countries to respect human rights within their 

territories and adopt these rights in their legal system.74 The UN General Assembly 

later adopted 3 general agreements including detailed grounds for the rights of peoples: 

The UDHR in 1948, the ICCPR in 1966, besides, the ICESCR 1966. Freedom of 

expression is among the fundamental rights protected in the UDHR 1948 and ICCPR 

1966.  

 

2.4.1.1 The Universal Declaration of Human Rights (UDHR) 1948                            

The UDHR 1948 75 has been a milestone document in the modern history of human 

rights. It is not a directly binding treaty on states, but a recommendatory resolution 

                                                 
71  The American Convention on Human Right, Article 13.  (Everyone has the right to freedom of thought and 
expression. This right includes freedom to seek, receive, and impart information and ideas of all kinds, regardless 
of frontiers, either orally, in writing, in print, in the form of art, or through any other medium of one's choice). 
Article 26  of the Arab Charter on Human Rights( Everyone has a guaranteed right to freedom of belief, thought 
and opinion).  
72 The Jordanian Government signed this Covenant on the 30th of June 1972 and ratified it on the 28th of May 
1975. It was published in the Official Gazette on the 15th of June 2000, thus becoming part of the body of Jordanian 
legislation. http://www.nchr.org.jo/english/ ModulesFiles/ Publications Files/ Files/ Information-Eng1%20(2).pdf   
73 Shadi Alshdaifat, “Review of Human Rights under the Jordanian Constitution,” Journal of Law, Policy and 
Globalization 29 (2014): 30-44, ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online). http://www.iiste.org/ 
Journals/index.php /JLPG /article/.   
74  Ali Ae’laian and Ali Abu Zeid. Human rights and public freedoms, 1st ed,( Amman:the House of Culture, 2005), 
p50. 
75 Available at : http://www.un.org/en/universal-declaration-human-rights/. (access date: March 11, 2018). 

http://www.nchr.org.jo/english/
http://www.iiste.org/%20Journals/index.php%20/JLPG%20/article/
http://www.iiste.org/%20Journals/index.php%20/JLPG%20/article/
http://www.un.org/en/universal-declaration-human-rights/
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adopted by the UN General Assembly.76 However, through time, part of it has a 

universal acceptance and is widely regarded. Therefore, it has risen to the level of 

customary international law as having acquired legal force.77 According to Free Word 

Centre,78  many of the rights enshrined in the UDHR 1948 have been elaborated and 

given legal force under the ICCPR 1966.  

 

The UDHR 1948 provides for freedom of expression in Article 19, which contains the 

most broadly accepted formulation of the free expression.79 It states that “everyone has 

the right to freedom of opinion and expression; this right includes freedom to hold 

opinions without interference and to seek, receive and impart information and ideas 

through any media and regardless of frontiers”, while Article 20 provides for the right 

to meet  and association. It stipulates that “1.everyone has the right to freedom of 

peaceful assembly and association. 2. No one may be compelled to belong to an 

association.”  

 

 2.4.1.2 The International Covenant on Civil and Political Rights (ICCPR) 1966 

The ICCPR 1966 is a formally binding legal agreement ratified by 165 countries.80 

Jordan signed the ICCPR 1966 on June 30, 1972, and ratified it on May 28, 1975. It 

was published in Official Gazette No. 4764 of 15 June 2006.81 

 

                                                 
76  ARTICLE 19, Free Word Centre. Freedom of Expression and ICTs. Ibid.     
77 Lawyers Rights Watch/Canada, International Human Rights Law: Non-Treaty Standards. http://www.  lrwc. 
org/education /international-law/non-treaty-standards/. 
78  ARTICLE 19 Organisation, Free Word Centre. Freedom of Expression and ICTs. Ibid.     
79  Paul Sturges. “Limits to freedom of expression? Considerations arising from the Danish cartoons affair.” IFLA 
journal 32, no. 3 (2006): 181-188.p2.(access date: March 11, 2018). 
80  Paul Sturges. Ibid. 
81 Official Website of NCRC. http://www.nchr.org.jo/User_Site/Site/View_Article.aspx? &Ic= 1&type= 
2&ID= 1018&name= The%20International%20Bill%20of%20Human%20Rights.( access date: March 11, 2018). 

http://www.nchr.org.jo/User_Site/Site/View_Article.aspx
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The ICCPR 1966 provides for freedom of expression in Article 19, which is almost 

similar in its concept to the UDHR 1948. This Article is allocated to outlining the 

concept of freedom of opinion and expression and the limitations that are not 

considered serious under certain conditions.82 It states that:  

“1. Everyone shall have the right to hold opinions without interference.                     

2. Everyone shall have the right to freedom of expression, this right 

shall include freedom to seek, receive and impart information and ideas 

of all kinds, regardless of frontiers, either orally, in writing or in print, 

in the form of art, or through any other media of his choice.                                                           

3. The exercise of the rights provided for in Paragraph 2 of this Article 

carries with it special duties and responsibilities. It may , therefore, be 

subject to certain restrictions, but these shall only be such as are 

provided by law and are necessary:(a) For respect of the rights or 

reputations of others. (b) For the protection of national security or of 

public order, or of public health or morals.” 

 
 
                                                     

According to this Article, freedom of expression belongs to all individuals regardless 

of color, race, language, religion, gender, educational level, or any other background. 

Furthermore, freedom of expression is not restricted by national boundaries, and the 

states are obliged to allow their citizens to receive and impart information to and from 

other countries using all available media. Freedom of expression requires states to 

respect the right of individuals to express their opinions, and not to interfere in the 

exercise of this freedom. Moreover, the states are obliged to remove all obstacles that 

prevent the exercise of this freedom.83  

 

                                                 
82  Zhang Yiyao. “The Right to Freedom of Expression Versus Media Censorship in China: Chinese Citizens and 
the Internet.”  (Master’s Thesis, the Artistic University of Norway, 2010). 
83  Ibid.    
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The General Comment No.10 issued by the UNHRC in the explanation of Article 19 

of the ICCPR 1966 argued that84 Paragraph 1 implied protecting the right of 

individuals to embrace their opinions without being harassed. This right is granted by 

the Covenant without any exceptions or restrictions.  

 

Paragraph 2 implies protecting the freedom of expression, which not only includes the 

freedom to transmit all sorts of information and thoughts, but also the freedom to seek 

and to receive such information and thoughts with no consideration for borders or use 

of any other method selected. It should be noted that due to the current developments 

in mass media outlets, effective measures should be taken to prevent censorship of the 

media in breach of the right of every individual to express his opinion and ideas freely 

in a manner not mentioned in Paragraph 2.85 

 

2.4.2 Freedom of Expression under the Regional Instruments 

There are several regional instruments that provide for freedom of expression. Among 

these instruments, Jordan has signed CDHRI 1990 and ACHR 2004.86 

 

2.4.2.1 Cairo Declaration on Human Rights in Islam (CDHRI) 1990  

The Cairo Declaration on Human Rights in Islam (CDHR) Adopted and Issued at the 

Nineteenth Islamic conference of Foreign Ministers. In the presence of representatives 

                                                 
84  UN Human Rights Committee (HRC), CCPR General Comment No. 10: Article 19 (Freedom of Opinion), 29 
June 1983, available at: http://www.refworld.org/docid/453883f80.html (access date: July  15 2018). 
85  Human Rights Committee. Ibid. 
86  See also The European Convention on Human Rights, Art. 10; The American Convention on Human Rights, 
Art. 9; The African Charter on Human and Peoples’ Rights, Art. 13. 
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of 54 Muslim countries met in Cairo in 1990. It provides an overview on the Islamic 

perspective on human rights, and affirms Islamic Shari'a as its sole source.87 

 

The CDHRI 1990 guarantees the right to freedom of expression for everyone in the 

border of non-opposition to the principles of Islamic Shari’a. It stressed the right of 

everyone to support what is right, promote the virtue, and caution against the vice and 

evil according to the provisions of Islamic Shari’a.  

 

According to CDHRI 1990, Media is a vital necessity to society. Nonetheless, it 

prevents the exploitation and misuse of the media in order to be subjected to the 

sanctities and dignity of prophets or the practice anything that might lead to prejudice 

or expose the values of the community to the disintegration or damage. The declaration 

also banned the exploitation of freedom of expression that arouses nationalistic or 

doctrinal hatred, and all that leads to incitement to racial discrimination in all its 

forms.88  

 

2.4.2.2 Arab Charter on Human Rights (ACHR) 2004 

This Charter was adopted by the Arab League Council in 2004.89 It emphasizes the 

principles of the UN Charter and UDHR 1948 as well as the ICCPR 1966 and the 

                                                 
87 Khan, Sa'ad S. "The Organization of the Islamic Conference (OIC) and Muslim Minorities." Journal of Muslim 
Minority Affairs 22, no. 2 (2002): 351-367. 
88 CDHR, Article 22: (a) Everyone shall have the right to express his opinion freely in such manner as would not 
be contrary to the principles of the Shari'a. (b) Everyone shall have the right to advocate what is right, and propagate 
what is good, and warn against what is wrong and evil according to the norms of Islamic Shari'a. (c) Information 
is a vital necessity to society. It may not be exploited or misused in such a way as may violate sanctities and the 
dignity of Prophets, undermine moral and ethical Values or disintegrate, corrupt or harm society or weaken its faith. 
(d) It is not permitted to excite nationalistic or doctrinal hatred or to do anything that may be an incitement to any 
form or racial discrimination. 
89 Arab Charter on Human rights( ACHR) Adopted in Cairo on 15 September 1994 and revised by  League of Arab 
States in 22 May 2004. entered into force in 15March 2008. ; Rishmawi, Mervat. "The Arab Charter on Human 
Rights and the League of Arab States: An Update.” Human Rights Law Review 10, no. 1 (2010): 169-178.  

https://en.wikipedia.org/wiki/Human_rights
https://en.wikipedia.org/wiki/Islamic
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CDHRI 1990.90 It has provided for freedom of expression and the right of access to, 

seeking, receiving and transmitting information, news and thoughts with no 

consideration for geographic borders, as stipulated by Article 32.91  

 

However, the Charter did not provide for absolute freedom, as indicated in the second 

paragraph of Article 32. It stressed that such rights and freedoms shall be practiced 

within the fundamentals of society, and shall only be restricted to the respect of others 

or their reputation, protection of public order, public health, and general morals as well 

as national security. Under this Charter, each member country undertakes to provide 

each citizen all the rights and freedoms mentioned in this Charter. This Charter has 

been ratified by the Jordanian authorities in 2004, and published in the Official Gazette 

issue 4685 dated 28 Oct 2004.92 

 

2.5 Provisions of Freedom of Expression under the Jordanian Constitution  

Freedom of expression is a fundamental right enshrined in the Jordanian Constitution. 

It is also assured under the provisions of the Press and Publication Law of 2012, which 

confirms the right of the journalists to express their opinions. Jordanian Constitution 

under Article 15 provides for freedom of expression in all its manifestations. It 

stipulates that:  

                                                 
90  Dalia Vitkauskaite-Meurice. “The Arab Charter of Human Rights: "The Naissance of New Regional Human 
Rights Systemor Achallenge to the University of Human Rights?,” Issn 1, no. 119 (2010): 1392–6195. p171. 
91  Article 32 of the Revised Arab Charter protects freedom of expression ( 1 The present Charter guarantees the 
right to information and to freedom of opinion and expression, as well as the right to seek, receive and impart 
information and ideas through any medium, regardless of geographical boundaries. 2 Such rights and freedoms 
shall be exercised in conformity with the fundamental values of society and shall be subject only to such limitations 
as are required to ensure respect for the rights or reputation of others or the protection of national security, public 
order and public health or morals.) 
92  The Official Gazette,Jordan , available at: http://www.pm.gov.jo/newspaperSubjects/4658/4658.html.(access 
date: march 11, 2018). 

http://www.pm.gov.jo/newspaperSubjects/4658/4658.html.(access
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“1. The state shall guarantee freedom of opinion. Every Jordanian shall 

be free to express his opinion by speech, in writing, or by means of 

photographic representation and other forms of expression, providing 

that such does not violate the law. 

2. The state shall guarantee freedom of scientific research. It shall also 

guarantee the freedom of literary, artistic and cultural creativity if not 

contrary to public order and public morals. 

 3. Freedom of the press, publications and mass media shall be ensured 

within the limits of the law.” 

4. Newspapers shall not be suspended from publication nor shall their 

permits be revoked except by a judicial order in accordance with the 

provisions of the law. 

 5. In the event of the declaration of martial law or a state of emergency, 

a limited censorship on newspapers, publications, books, broadcasts 

and other means of communication in matters affecting public safety 

and national defense may be imposed by law.” 

 

Paragraph 1 of this Article has guaranteed freedom of opinion for all Jordanians within 

the limits of the laws, where every Jordanian has the right to express his opinion freely 

using all the means of expression available. Freedom of scientific research, freedom 

of artistic, literary, and cultural creativity are also guaranteed in accordance with 

Paragraph 2, provided that they do not conflict with the public order and morality. 

Meanwhile, Paragraph 3 ensured freedom of the press, publications, and media.   

 

According to Paragraph 4, the newspapers and the media must not be suspended from 

publication except by judicial order and in accordance with the provisions of the law. 

Moreover, the Jordanian Constitution in Paragraph 5 does not allow prior censorship 

to be imposed on the press and media, publications, books, and communications, 

except in the case of declaration of martial law or a state of emergency and in matters 

that affect the national defense and public safety.  
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With regard to the freedom of citizens to express their views in a collective manner, 

Article 16 of the Constitution stipulates that: 

 “1. Jordanians shall have the right to hold meetings within the limits of 

the law. 

 2. Jordanians shall have the right to establish societies, unions and 

political parties provided their objective is lawful, their methods 

peaceful, and their by-laws not in violation of the provisions of the 

Constitution. 

 3. The law shall regulate the manner of the establishment of societies, 

unions and political parties and the control of their resources.” 

 
 
 

This Article assures the right of Jordanian to hold meetings within the limits of the law 

and to establish unions, societies, and political parties, however, it has provided that 

their objectives are lawful and their methods peaceful. Paragraph 3 of this Article 

authorizes the law to regulate the manner of the establishment of unions, societies, and 

political parties and the control their financial resources.  

 

The right to address public authorities is guaranteed by the Constitution in Article 17, 

which states that “Jordanians shall have the right to address the public authorities on 

personal matters affecting them or on what is relative to public affairs in the manner 

and conditions prescribed by law.”  

 

Article 7, Paragraph 2 of the Jordanian Constitution, which has been added to the 

Constitution in the 2011 constitutional amendment, considers any infringement on 

rights and freedoms is a crime punishable by law.93 These amendments also added a 

                                                 
93 Jordanian Constitution, Article 7, Paragraph 2. Every infringement on rights and public freedoms or the 
inviolability of the private life of Jordanians is a crime punishable by law. 
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guarantee for the rights and freedoms. This guarantee is represented in adding 

Paragraph 1 to Article 128 to restrict the laws regulating the rights and freedoms. This 

Paragraph stipulates that “the laws issued in accordance with this Constitution for the 

regulation of rights and freedoms may not influence the essence of such rights or affect 

their fundamentals.”  

 

According to the constitutional provisions mentioned, the Jordanian Constitution 

directly address the right of Jordanians to express their opinion within the limits of the 

law. It provides for the freedom of expression as one of the basic freedoms that must 

be guaranteed by the state authorities. The Constitution under Article 15 provides for 

this freedom in conjunction with other freedoms to denote the interdependence of these 

freedoms with each other, where, alongside freedom of expression, this Article has 

provided for freedom of the press, publication, printing, and information media as well 

as freedom of scientific research and literary, cultural, technical, and sports creativity. 

  

The Jordanian Constitution under Article 15 does not mention the means of expression 

exclusively. It makes them open to include all means of expression currently available, 

or those that may exist in the future due to technological development. Although the 

Jordanian Constitution allows freedom of expression to be limited by law, however, it 

does not give the Legislative Authority absolute power in limiting the rights and 

freedoms. It provides for controls on the laws issued to regulate such rights.94  

 

The Jordanian Press and Publications Law of 2012, has also confirmed the freedom of 

expression and freedom of the press in more than one text, Article 3 of this law has 

                                                 
94  Jordanian Constitution, Article 128, Paragraph 1. 
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assured that the press is free and the freedom of expression is guaranteed for every 

Jordanian regardless of the means of expression used, either orally, in writing, 

photography, drawing, or by any other means of expression and media. The freedom 

of the press, according to the Press and Publication Law means the freedom to seek 

and receive information and transfer them without interference. 

 

Article 8 of the Press and Publication Law provides for the right of the journalist to 

access to information.95 Meanwhile, Article 6 of this law explains that freedom of the 

press must include the following:      

a.  Keeping the citizen informed about ideas, events, and information in all 

domains.  

b.  Enabling the citizens, associations, and parties as well as social, economic, 

and cultural organizations to express their opinions, thought, and achievements. 

c.  Having the right to obtain news, information, and statistics, which concern the 

citizens, from the various sources, and publishing, analyzing, circulating, and 

commenting on them.  

d. The right of the journalist and periodical to keep confidentiality of sources of 

news and information obtained. 

 

The respondents interviewed in this study agreed that the provisions of the Jordanian 

Constitution that directly enshrine freedom of expression are appropriate to be relied 

upon to recognize the right of Jordanians to express their views freely, provided that 

                                                 
95 The Press and Publication Law, Article 8: The journalist shall have right of access to information and all state 
authorities and public department shall facilitate his/her and make their programs, projects and plans accessible to 
him/her. 
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these provisions are applied to the practical reality as provided for in the Constitution, 

without invoking the term “within the limits of the law.” According to Respondent 1:96  

 Freedom of expression is guaranteed by the Jordanian Constitution 

under Article 15. It is also guaranteed by the ICCPR 1966, which was 

ratified by Jordanian authorities. However, the Jordanian Constitution 

provides that the exercise of freedom of expression must not exceed the 

limits of law. Thus, freedom of expression has become a hostage to the 

laws passed by the legislature, in particular that the Constitution is only 

mentioned that practicing freedom of expression must  not exceed the 

limits of law, without specifying controls on these laws. There is no 

special law regulating freedom of expression. In my opinion, Article 15 

of the Jordanian Constitution and Article 19 of the ICCPR 1966 are 

sufficient to guarantee freedom of expression if the phrase “within the 

limits of law” is not used as a means by the legislature to violate the 

essence of this freedom. 

 

 

This view is similar to the point of view of Respondent 2,97 Respondent 3,98 Respondent 

6,99 Respondent 7,100 Respondent 8,101 Respondent 10,102 and Respondent 12.103 

Respondent 11104 also added that: 

Freedom of expression is guaranteed under the Jordanian Constitution. 

Jordan also signed and ratified ACHR 2004, CDHRI 1990, UDHR 

1948, and the ICCPR 1966, which is published in the Official Gazette. 

Islam also urges the promotion of good and forbidding evil. However, 

not all that are stated in the Jordanian Constitution and in these 

                                                 
96  Respondent 1. Interview with the Researcher, Personal Interview. Amman: January 25, 2017. 
97  Respondent 2. Interview with the Researcher, Personal Interview, February 5, 2017. 
98  Respondent 3. Interview with the Researcher, Personal Interview.  Jadara University, February 26, 2017. 
99  Respondent 6. Interview with the Researcher, Personal Interview. Amman. March 23, 2017. 
100 Respondent 7. Interview with the Researcher, Tape Recording. Irbid, April 2, 2017.  
101 Respondent 8. Interview with the researcher, Personal Interview. Amman.  April 12, 2017. 
102 Respondent 10. Interview with the Researcher, Personal Interview, April 18, 2017. 
103 Respondent 12. Interview with the Researcher, Personal Interview, May 7, 2017. 
104 Respondent 11. Interview with the Researcher, Tape Recording, May 1, 2017. 
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instruments regarding freedom of expression are applied in the 

Jordanian laws. 

 

 

Although Respondent 4105 affirmed that Article 15 of the Jordanian Constitution and 

Article 19 of the ICCPR 1966 are adequate guarantees for freedom of expression, he 

pointed out a deficiency in Article 15 of the Constitution, where this Article guaranteed 

the freedom of expression for Jordanians only, he said that: 

Freedom of expression is enshrined in the Jordanian Constitution 

under Article 15. This Article is sufficient to be used to justify freedom 

of expression although it assured the freedom of expression for 

Jordanians only, contrary to the principle of universality of human 

rights. Freedom of expression should be enjoyed by all people 

regardless of their nationality. The ICCPR 1966 which set forth the 

controls of freedom of expressions, such as the public order with its 

four elements, which are not to harm others, national security, public 

morality, and public security. However, these concepts are rubbery and 

unspecified. 

 
 
 

Although freedom of expression is explicitly stated in the provisions of the Jordanian 

Constitution, national and international human rights organizations indicate in their 

reports that there is a problem in the practice of this freedom.106 According to the 

NCHR in its 2015 report, the margin of freedom of expression in Jordan fluctuates 

according to political and regional circumstances, where Jordan witnessed before and 

during the Arab Spring expanded the margin of freedom of expression and freedom of 

                                                 
105  Respondent 4. Interview with the Researcher, Personal Interview. Irbid. March 6, 2017. 
106 Reporters sans Frontiers. “World Press”, 2014.  https://rsf.org/index2014/ data/index2014_en.pdf. ; Sarah 
Whitson, Executive Director for Middle East and North Africa Division.” Jordan: Assault on Free Expression 
Prosecutors Use 2014 Reform Loopholes to Silence Critics” hrw.org: http //www.hrw. org /news/ 2014/ 
12/11/Jordan-assault-free-expression.( access date: October 10, 2017). 

https://rsf.org/index2014/
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the press. After the failure of the Arab Spring, the situation changed, with a number of 

violations being monitored in this area.107 

 

Commenting on the reality of freedom of expression in Jordan, which was referred to 

in NCHR’s report, Respondent 5108 said that: 

Although freedom of expression is enshrined in the Constitution and 

international instruments, this freedom is subject to many violations; in 

practice, there is a narrowing of the exercise of this freedom and there 

is a disparity between theory and practice, where this freedom is subject 

to many limitations. These limitations are not confined to legal 

limitations; there are limitations imposed by the Executive Authority 

when requiring a license for practicing certain activities. Despite the 

official claim that they respect freedom of expression, but the actuality 

is not. 

 

 

Respondent 4 and Respondent 1 acknowledged the existence of a violation of freedom of 

expression. Respondent 4109 believed that “there is a problem in the freedom of 

expression. Compared to the constitutional and international standards, there is a 

narrowing of the Jordanians’ freedom to express their opinion. The reason for this 

problem lies in laws governing freedom of expression,” while Respondent 1110 said 

that: 

There is a fluctuation in the level of freedom of expression in Jordan; 

this fluctuation is linked to popular pressure, demonstrations, marches, 

and popular movements, where the popular pressure and citizens’ 

awareness of their rights and freedoms determine the margin of 

                                                 
107 NCHR.  Report No. 11. “The Human Rights Situation in Jordan for 2014.” August 17 2015. http://www.nchr. 
org.jo/Arabic/tabid/95/mid/448/ newsid448/ 543/Default.aspx. ( access date: February 15, 2018).  
108 Respondent 5. Interview with the Researcher, Personal Interview. Jadara University, March 13, 2017. 
109 Respondent 4. Ibid.  March 6, 2017. 
110 Respondent 1. Ibid.  January 25, 2017. 
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freedom of expression. During the Arab Spring period, marches and 

demonstrations demanding political reform and the fight against 

corruption were increased. The popular movements were serious in 

achieving their demands. In order to absorb the popular anger, the 

Government did not resort to arrests in that period. Nevertheless, this 

gave a wider scope of freedoms. Some laws were amended in favor of 

freedoms, including the Law on Public Meetings. Amendments have 

been made to the Jordanian Constitution to expand the scope of 

freedoms, and laws have been enacted to prevent the detention of 

journalists. However, after the failure of the Arab Spring and the quiet 

of demonstrations and marches, arrests have been made as previously 

and laws violating rights and freedoms have been passed. 

 
 

Respondent 6 and Respondent 2 mentioned that freedom of expression fluctuated 

depending on the political circumstances. According to respondent 6:111 

These circumstances have affected laws that regulate the rights and 

freedoms, and there are signs and examples of this subject. It is enough 

to look at the Press and Publications Law as a model. Since 1993, this 

Law were amended to more than 10 times, which means that there is no 

legislative stability on which case law can be based due to legislative 

confusion. 

 

 

Respondent 2112 also added that:  

Freedom of expression is linked to the political situation of the 

Jordanian State. As the Arab Spring stage imposed on the Jordanian 

authorities not to restrict the freedom of individuals to express their 

views as a means of containment. After the utter failure of the Arab 

Spring, Jordan witnessed a tightening of freedom of opinion and 

expression. 

                                                 
111 Respondent 6. Ibid.  March 23, 2017. 
112 Respondent 2. Ibid.  February 5, 2017. 
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Respondent 8113 acknowledged the existence of the problem in the practice of freedom 

of expression in Jordan; however, he attributed the reason of this problem not to the 

constitutional provisions but to the application of these constitutional provisions. 

According to him, “the Jordanian Constitution simulates the constitutions of developed 

countries in the field of rights and freedoms. The problem is not in the provisions of 

the Constitution that directly provides for freedom of expression, but in the application 

of the provisions of the Constitution. 

 

Respondent 3114 also acknowledged the existence of this problem, but he believes that 

this problem is linked to the war against terrorism. He said that: 

Reports of international organizations actually reflect the existence of 

actual violations or lack of respect for human rights by many 

authorities in states covered by those reports. Jordan is no exception in 

this regard, but the justification given at these times is to combat 

terrorism, the battle is not easy. Laxness in the face of these terrorists 

can lead to the overthrow of security and stability, as well as targeting 

innocent people, encouraging lawlessness, rebellion, and sabotage. It 

may  be reflected in the economy and, consequently, on the social 

system as a whole.  Therefore, the authorities are often faced with two 

difficult choices; the first relates to deterrence to maintain public order 

and national security, and the second is to refrain from further 

repression for fear of major popular reactions. 

 
 
 

Respondent 9115 went to another direction, linking the level of freedom of expression 

with Jordan’s classification as a democratic state or otherwise. He said that: 

                                                 
113  Respondent 8. Ibid.   April 12, 2017. 
114 Respondent 3. Ibid.   February 262017. 
115  Respondent 9.  Interview with the Researcher, Tape Recording Interview. Irbid: Yarmouk University, April 13, 
2017. 
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The recognition of a problem in freedom of expression is linked to the 

classification of Jordan as a democratic state. Is Jordan a democratic 

state or in the transition to democracy? Because this classification 

enables us to judge the level of freedom in Jordan. If we agree that 

Jordan is not a democratic state, the media are not required to show a 

degree of freedom at the same level as those that are classified as 

democratic states. Not all the international reports did classify Jordan 

as a democratic state. Jordan is not at an advanced level of democracy. 

However, I think that the margin of freedom in Jordan is acceptable 

and relatively superior to some developed countries in the field of press 

freedoms. 

 
 
 

Recognizing the existence of a problem in the freedom of Jordanians to express their 

opinion, although this right is expressly provided in the Constitution, raises the 

question of the reasons for the existence of this problem.  According to Basheer,116 

Jordanian laws regulating rights and freedoms include many violations of freedom of 

expression.  Basheer also added that it must, therefore, be modified to accommodate 

with the international human rights instruments and consistent with the legislative 

policy in the Jordanian Constitution, whereas Elananza117 said that the legislative 

environment of print media in Jordan was highly unstable and confused. There are 

different legislations affecting the mass media. 

 

Respondent 1118 mentioned that the laws regulating freedom of expression, in 

particular, the Penal Code and the Anti-Terrorism Law contain vague and broad terms 

that can be interpreted according to the whims and desires of the Government.  

                                                 
116 Saied Basheer. Freedom of Opinion and Expression: Guarantees and Responsibilities, Media Researcher, Al- 
Balqa' Applied University, Amman, 2010. 
117 Azzam Elananza. Ibid. P12.   
118 Respondent 1. Ibid. January 25, 2017. 
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Respondent 2119 expressed that “through the nature of my work at the NCHR, I dealt 

with vague and broad provisions that can be interpreted in different ways.” This speech 

was consistent with what Respondent 5120 said, where he said that the legal provisions 

are broad, flexible as well as they allow multiple interpretations, this is contrary to the 

principle of legality in the criminal law. The provisions that limit rights and freedoms 

should not be expanded. Respondent 5 also added that:  

The broad and flexible expressions of some legal provisions were being 

used to adapt the act as a crime. This is evidenced by the fact that 

certain acts committed by certain persons are not considered a crime, 

while the same acts committed by other persons are considered as such. 

There is duplication in the application of the provisions of the law. 

 
 
 

Respondent 6121 pointed out the issue of exceeding the laws that regulating freedom of 

expression the scope of regulation to the violation of this freedom. According to him,  

All the laws limiting freedom of expression have become a tool for 

violating this freedom rather than a tool of regulating. What the 

relationship between the war on terror and the press profession is, and 

why we criminalize the media! Therefore, laws must use disciplined 

terms so that we can protect a basic right that is the right to expression 

and freedom of the press. 

 

 

These views were fully consistent with what Burayzat, the Commissioner-General of 

the NCHR, said at a press conference to present the NHCR report in 2015.122 

                                                 
119 Respondent 2. Ibid. February 5, 2017.  
120 Respondent 5. Ibid. March 13, 2017. 
121 Respondent 6. Ibid. March 23.  2017. 
122 Musa Burayzat. Freedom of Expression in Jordan: The Missing Balance between Security and Freedom. Al-Rai 
Newspaper. August 3, 2015. http://alrai.com/article/728871.html. ( access date: 12, February 2018). 

http://alrai.com/article/728871.html


 

94 
 

According to him, the issue of freedom of expression in Jordan is being violated by 

the laws, with people being arrested and imprisoned for the publication of articles or 

comments where many, internal and external, consider rights to be guaranteed by the 

Constitution and international standards, while the authorities regard them as a threat 

to national security.  

 

Respondent 11123 pointed to the arbitrariness of the Legislative Authority in the use of 

its power, where he said that there is an abuse of power by the legislature, most of the 

applicable legislations are inconsistent with the Constitution and are flawed because 

of its unconstitutionality. 

 

All these views were in line with what was declared by the United Nations 

Educational, Scientific and Cultural Organization (UNESCO).124 According to this 

organization, the legal framework in Jordan includes a number of unduly restrictive 

rules on the content of what may be published or broadcast in the media, including 

broad and harsh criminal defamation laws, and extensive limitations of freedom of 

expression to protect national security, the courts, and religious feelings. 

 

Some of the Respondents discussed the need to amend laws. Respondent 10125 said 

that the legal provisions governing freedom of expression are vague and contain some 

confusion. Therefore, these legal provisions must be amended to remove this 

                                                 
123  Respondent 11. Ibid. May 1, 2017. 
124  UNESCO. Assessment of Media Development in Jordan Based on UNESCO’s Media Development Indicators. 
UNESCO 2015, ISBN 978-92-3-100124-6. P11. http://www.unesco.org/fileadmin /MULTIMEDIA/FIELD/ 
Amman/pdf/ JordanMDI_EN_small_01.pdf.( access date: june 3, 2017). 
125  Respondent 10. Ibid. April 18, 2017. 

http://www.unesco.org/fileadmin%20/MULTIMEDIA/FIELD/%20Amman/pdf/%20JordanMDI_EN_small_01.pdf
http://www.unesco.org/fileadmin%20/MULTIMEDIA/FIELD/%20Amman/pdf/%20JordanMDI_EN_small_01.pdf
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ambiguity, so as to conform to the international instruments signed and ratified by the 

Jordanian Government.  

 

Accordingly, the laws governing freedom of expression are the main reason for the 

violation of freedom of expression in Jordan. These laws are issued by Parliament, 

which is supposed to be the real representative of the people and guarantor of their 

rights and freedoms. Therefore, the existence of laws passed by Parliament that violate 

freedom of expression requires a study of the reality of Parliament and its role in 

protecting the rights and freedoms of Jordanians. 

 

2.6 The Role of Jordanian Parliament in Protecting Freedom of Expression  

The Jordanian Parliament consists of two councils, namely the House of 

Representatives and the Senate. Either council can hinder the enactment of the law if 

it does not comply with democratic principles or the rights and freedoms of citizens.126 

The House of Representatives is a council elected by the people, while the members 

of Senate are appointed, in accordance with Article 36 of the Jordanian Constitution, 

by the King, who also appoints the Speaker of the Senate from amongst them and 

accepts their resignation.127  

 

The House of Representatives is supposed to be a guarantor of the rights and freedoms 

through its supervisory and legislative role. It also has the power to monitor and hold 

the government accountable when it violates the rights and freedoms of citizens. 

                                                 
126 Jordanian Constitution, Articles 91, 92. 
127 Jordanian Constitution, Articles 36. “The members of the Senate are appointed by the King, who also appoints 
the Speaker of the Senate from amongst them and accepts their resignation” 
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According to Respondent 3,128  a powerful Parliament is in itself an important issue, it 

has the capacity to enact and amend laws to protect the rights and freedoms of citizens.  

 

The Jordanian Parliament has been greatly influenced by the political conditions 

experienced by Jordan. These conditions were reflected in the performance of 

Parliament and its role in the protection of rights and freedoms,129 where the role of 

Parliament and its efficiency in carrying out the constitutional functions assigned to it 

has fluctuated according to these circumstances. Therefore, examining the role of 

Parliament in the protection of the right cannot be isolated from the study of the 

evolution of parliamentary life in Jordan and the circumstances that accompany the 

elections of Parliament. 

  

Parliamentary life began in Jordan after it gained independence from Britain in 1946, 

where the first parliamentary elections were held in 1947.130 Among the resolutions 

adopted by this Council was the unity of the two Banks of the Jordan River after the 

Arab defeat in the Arab-Israeli War of 1948. Furthermore, the House of Representative 

unanimously decided to request that the Government repeal the laws that restrict the 

public freedoms of the people, which were issued under the British Mandate; however, 

the Government did not respond to this request.131 

 

In April 1950, following the unification of the Banks of the Jordan River, the second 

parliamentary elections were held in both Banks after the amendment of the election 

                                                 
128  Respondent 3. Ibid.  February 26, 2017. 
129  Mohammad Hammouri. Rights and Freedoms.  Ibid.  p19.    
130  Official Website of the Jordanian Parliament, Parliamentary Life (1946- 1974). ttp://www .parliament. jo/ en / 
node/147. (access date: March 11, 2018). 
131  Hani Khair. Ibid. P 18. 
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law to include constituencies representing the West Bank, bringing the total number 

of deputies to 40 members equally between the West and East Bank.132 The Parliament 

lasted for one year only. It was dissolved due to the absence of cooperation between 

the Legislative and Executive Authorities. In October 1951, elections were held to 

elect the Third House of Representative, which continued until June 1954. This 

Council was dissolved due to its opposition to government policy and lack of 

cooperation with the Executive Authority.133 

 

In November 1954, the fourth parliamentary elections took place in an atmosphere of 

violent demonstrations that resulted in the deaths of several citizens. These events 

forced the Prime Minister, Tawfiq Abu Huda, to resign, to be followed by a new 

Government headed by Saeed AL-Mufti. The new Government soon resigned because 

of the controversy overwhelming the Baghdad Pact.134 After this, a new Government 

was formed. This Government also resigned because of strong popular opposition, due 

to the government’s declaration of its desire to enter Baghdad Pact,135 where the 

political parties and other political forces played a major role in the participation and 

attract the masses. Subsequently, a new government was formed, and Parliament was 

dissolved in December 1955.136  

                                                 
132 Official Website of the Jordanian Parliament. Ibid.   
133 Official Website of the Jordanian Parliament. Ibid.  
134 The Baghdad Pact is one of the Cold War period alliances. It was established in 1955 to counter the Communist 
tide in the Middle East and was formed from the United Kingdom, Iraq, Turkey, Iran, and Pakistan.The United 
States of America was the initiator of the idea of establishing this Pact, where it promised economic and military 
assistance to the members, but did not participate directly in it. Where the Jordanian people and some ministers had 
believed that this Pact is an imperialist alliance created by the Western colonial powers and had declared goals to 
address the Communist tide and the hidden goals of supporting the State of Israel - control of the oil sources - hit 
the liberation movements. 
135 Hazza 'Al-Majali who was a supporter of joining the alliance, so, he formed his ministry from the supporters of 
his orientation, which aroused the anger of the people and declared a general strike, and then erupted the 
demonstrations and marches. (Almoqatel Website. The Positions of the States and the Impact of the July Revolution 
of 1958 on the Alliance. http://www.moqatel.com/openshare/Behoth/Monzmat3/HalfBagdad/sec07.doc_cvt.htm). 
(access date: February 8, 2018). 
136 Ali Mahafzah. Parliamentary government in Jordan.   Website of Ammon News, February 25, 2013. Available 
at:  http://www.ammonnews.net/article/145948. (access date: February 9. 2018). 

http://www.moqatel.com/openshare/Behoth/Monzmat3/HalfBagdad/sec07.doc_cvt.htm
http://www.ammonnews.net/article/145948.%20(access
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In 1956, the election of the Fifth House of Representative was conducted, which was 

the first fair and acceptable elections. This Council was elected on the basis of party 

blocs. The late King Hussein tasked to Suleiman Al Nabulsi to form a new 

Government by virtue of the fact that he was the general secretary of the political party 

that gained the majority. This Government is the only Government in the history of 

Jordan not to have been appointed by the King, where, the formation of the 

Government in this way was contrary to what is usual, as the King who appoints the 

Government.137 

 

The Government terminated the Jordanian-British Treaty on March 13, 1957, and 

replaced British aid with Arab financial aid from Egypt, Saudi Arabia, and Syria. It 

also rejected the Eisenhower Doctrine.138 This Government was not compatible with 

the King’s trends, and therefore, the Government was dismissed on 10 April 1957, six 

months after its formation. Subsequently, martial law was declared, leading to the 

abolition of political parties and the banning of their activities, as well as the formation 

of governments returned as usual where the King chooses the Prime Minister.139 

 

In 1961, the Sixth Parliament was elected, but it did not complete its constitutional 

term. It was dissolved in 1962 by the King for lack of cooperation between the 

Government and the Parliament. The same fate happened to the Seventh and Eighth 

                                                 
137 Ali Mahafzah. Parliamentary Government in Jordan. Ibid.  
138  President Dwight D. Eisenhower announced the Eisenhower Doctrine in January 1957, and Congress approved 
it in March of the same year. Under the Eisenhower Doctrine, a country could request American economic 
assistance and/or aid from U.S. military forces if it was being threatened by armed aggression from another state. 
Eisenhower singled out the Soviet threat in his doctrine by authorizing the commitment of U.S. forces “to secure 
and protect the territorial integrity and political independence of such nations, requesting such aid against overt 
armed aggression from any nation controlled by international communism.” (Office of the Historian. The 
Eisenhower Doctrine, 1957. https://history.state.gov/milestones/1953-1960/eisenhower-doctrine  
139 Ali Mahafzah. Parliamentary government in Jordan. Ibid.   
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Parliament where the Seventh Parliament lasted only one year and the Eighth 

Parliament lasted 3 years.140 

 

The ninth parliamentary elections were held before the June 1967 Arab-Israeli War, 

which resulted in the occupation of the West Bank. Following the occupation of the 

West Bank, the Arab Summit was held in Morocco on October 16, 1974 and issued a 

resolution recognizing the Palestine Liberation Organization as the sole legal 

representative of the Palestinian people and approving the establishment of a 

Palestinian Government in the West Bank after the end of the Israeli occupation.141 

Due to these events, the election of a new Parliament which was supposed to be held 

in 1971 was not  achieved. Consequently, the King issued a Royal Decree, extending 

the Ninth Parliament’s term for another 2 years; however, the Ninth Parliament 

continued to exercise its functions until it was dissolved on November 23, 1974.142  

 

From 1974 to 1984, parliamentary life in Jordan completely stalled; however, in 1978, 

King Hussein formed the National Consultative Council, which was mandated to study 

and discuss all draft laws and to give opinions and advice to the Council of Ministers 

prior to their approval. The National Consultative Council was formed in accordance 

with a temporary law, whereby its members were appointed by the King and included 

figures from various ideological and partisan trends, including former members of 

Parliament and governments. This Council continued his work until 1984 through 3 

sessions, each session lasting 2 years.143 

                                                 
140 Official Website of the Ministry of Political and Parliamentary Affairs. https://jordan. gov.jo/wps/ portal/ 
Home#/.  (access date March 11, 2018). 
141  Official Website of the Jordanian Parliament. Ibid.  
142  Official Website of the Jordanian Parliament. Ibid   
143  Official Website of the Ministry of Political and Parliamentary Affairs. Ibid.  
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On January 7, 1984, the King issued a Royal Decree inviting the Ninth Parliament to 

meet in extraordinary session from 9 to 16 January 1984. At this session, the 

Constitution was amended to make it possible for the King to restore the dissolved 

Council and invite it to convene. Another constitutional amendment also carried out at 

that session allowed the holding of parliamentary elections in some constituencies if it 

could not be held in all constituencies, and then the elected members selected the other 

members of the constituencies in which elections could not be held. 

 

Based on these amendments, the King issued a Royal Decree to resume parliamentary 

life after a 10-year break, in which, the members of the Ninth House of Representative 

who were elected in 1974 were brought back to the Council and continued their 

function until 1989, under the name of the Tenth House of Representative.144 In 1988, 

a decision was made to disengage the West Bank from Jordanian sovereignty and 

placed under the responsibility of the Palestine Liberation Organization. Under this 

decision, it became possible to hold parliamentary elections in the East Bank only.145   

 

The suspension of parliamentary life for more than 10 years led to the absence of 

popular participation and parliamentary oversight of government actions. 

Consequently, the Government monopolized the decision-making and drawing up of 

economic policies, which negatively affected the living conditions of citizens; prices 

soared, corruption spread, and unemployment rate rose. These negative effects 

prompted the people to demonstrate and protest.146  

 

                                                 
144 Official Website of the Jordanian Parliament. Ibid.   
145 Official Website of the Ministry of Political and Parliamentary Affairs. Ibid.   
146 Khaberni News Website. Names in the Memory of April.  April 18, 2011. https://www.khaberni.com/ news/ 
53286. (access date: July 22, 2017). 
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In April 1989, Jordan witnessed protests and demonstrations that developed into armed 

clashes with security forces. The demonstrations were the result of the country’s poor 

economic conditions, as well as the government’s decision to raise prices.147 However, 

these demonstrations quickly turned into a demand for public freedom, toppling the 

Government and allowing parties to exercise political activities. Therefore, it was 

necessary to engage in a new political phase, based on a democratic approach and 

political openness.148 As a result, the Government headed by Zaid al-Rifai was 

dismissed and a new Government headed by Prince Zeid bin Shaker was appointed. 

This Government abolished the emergency law in force since 1957 and allowed the 

political parties to practice political activities, and then it hold parliamentary 

elections.149 

 

Elections were held under the Election Law No. 22 of 1986, which allowed voters to 

elect a number of candidates equal to the number of deputies assigned to his 

constituency, which is named “Open-List System.”150 The advantage of this law is that 

it allows voters to vote for candidates on the basis of tribal, ideological, and partisan 

at the same time. Therefore, this law served the political and ideological parties.  

 

The 1989 parliamentary elections were an example of true democracy, impartiality, 

and neutrality.151 The Eleventh House of Representative that was elected based on this 

law consisted of 80 deputies, representing the various constituencies in the Kingdom, 

                                                 
147 Shaker Jarrar.  Between April and October: The Transformations of the Jordanian State, November 15, 2015. 
https://www.7iber.com/politics-economics/on-november2012-protests/. (Access date: March 9, 2018). 
148 Khaberni News Website. Names in the Memory of April. Ibid.  
149 Hail Al-Wadaan. “The Impact of Democratic Transformation in the Relationship between the Legislative 
Branch and the Executive Branch of the Jordanian Political System (1989-1997).” Jordan Journal of Social 
Sciences 4, no. 3. 2011: 320-337. 
150 Official Website of the Ministry of Political and Parliamentary Affairs. Ibid.  
151  Hail Al-Wadaan. Ibid. 
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which was elected from several political, partisan, and ideological categories. It is 

considered the best among all elected parliaments since then.152 

 

Commenting on the Election Law of 1989, Respondent 5153 said that this Law was a 

distinct law, and showed a serious desire to go to democracy, which resulted in the 

election of a strong and independent Parliament with strong partisan representation. 

Respondent 1154 praised the Eleventh House of Representatives saying that the House 

of Representatives that was elected in 1989 is an example of the exercise of the Parliament 

its real role in the function of supervision and legislation. This Council was elected in 

accordance with an advanced election law, and the electoral process was conducted with 

all fairness and impartiality.  

 

According to Mahafzah,155 the Eleventh House of Representative was independent and 

able to carry out its constitutional duties without the Executive Authority having any 

role in directing or controlling it. Respondent 7156 added that: 

The elections of the House of Representatives in 1989 revealed the 

weight of the opposition political parties, their popularity and their 

ability to influence the political decision , however, the Government 

was about to sign a peace treaty with Israel and realized that if the 

Parliament remained effective, it would not agree to sign the peace 

treaty.  

 
 
 

                                                 
152  Ali Mahafzah. Parliamentary government in Jordan. Ibid. 
153  Respondent 5. Ibid. March 13, 2017.  
154  Respondent 1. Ibid.  January 25, 2017.  
155  Ali Mahafzah. Parliamentary Government in Jordan. Ibid. 
156  Respondent 7.  Ibid. April 2, 2017.  
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In 1993, the Executive Authority dissolved the House of Representatives 5 months 

before the end of its constitutional term, and then issued the Temporary Election Law 

No. 15 of 1993, known as the law of “One Man, One Vote.” It replaced the “Open List 

System” with a new system that restricts the voter to electing only one candidate, 

regardless of the number of seats assigned to his constituency.  

 

The Law based on “One Man, One Vote System” coincided with new election 

constituencies’ regulation, which explains the electoral map in Jordan.  Many 

opponents argue that the Government divides electoral districts in favor of rural and 

tribal areas at the expense of urban areas, where the opposition political parties usually 

receive more support.157 Respondent 4158 believes that the idea of the election 

constituencies’ regulation itself is contrary to the Constitution because it violate the 

principle of the sovereignty of the people. The deputy is a representative of the people, 

while the election laws are based on constituencies, which means that the deputy 

represents his constituency and does not represent the people. 

 

On October 8, 1993, the election of the Twelfth House of Representative was held for 

the first time under a temporary law, and was based on the “One Man, One Vote 

System.” Thereafter, successive parliamentary elections have been held in accordance 

with laws based on this system. In the period of the Twelfth House of Representative, 

the Jordan-Israel Peace Treaty was signed and ratified.   

 

                                                 
157  Jeremy M. Sharp.  Jordan: Background and US Relations. Diane Publishing. 2014. p 5. 
158  Respondent 4. Irbid. March 6, 2017.   
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In November 1997, the thirteenth parliamentary elections were held in accordance with 

Temporary Election Law No. 24 of 1997, which amended the schedule annexed to the 

original law on the division of constituencies.  The voting percentage was 54.4% of 

the total number of voters registered in the voter’s lists,159 where some political parties 

boycotted the elections.160 

 

After the Thirteenth House of Representatives ended its constitutional term, the King 

issued a Royal Decree to postpone parliamentary elections for two years, where this 

council was dissolved on July 16, 2001 and the elections of the Fourteenth House of 

Representatives were held on June 17, 2003.161 During this period, the Government 

issued 220 temporary laws, including the Temporary Election Law No. 34 of 2001.162 

 

The election of the Fifteenth House of Representative was held in 2007, in accordance 

with the Temporary Election Law No 34 of 2007, which based on a “One Man, One 

Vote System.” These elections have been raised doubts about the integrity, where the 

Government were accused of rigging the elections results.163 The voting rate was 54%, 

although the opposition believed that the voter registration lists had been manipulated, 

and vote buying was rampant. Meanwhile, the Government prohibited non-

governmental organizations from monitoring the election.164  

 

                                                 
159  Official Website of the Ministry of Political and Parliamentary Affairs. Ibid. 
160  Jeremy M. Sharp.  Jordan: Background and U.S. Relations. Ibid. 
161  Official Website of the Ministry of Political and Parliamentary Affairs. Ibid.    
162  Mohammad Hammouri. Rights and Freedoms. Ibid, p37. 
163 Abdullah Allawama. The History of Parliamentary Life in Jordan. http://allawamaabdullah.blogspot.my/ 
2012/10/blog-post_28.html. (access date: February 9, 2018). 
164  Jeremy Sharp.  Jordan: Background and US Relations. Ibid. 
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After the elections of 2007, people lost confidence in the Government and in the House 

of Representatives produced by the elections. The majority of people were convinced 

that the election was rigged by the Government. This conviction of rigging the 

elections resulted in the reluctance of citizens to participate in the electoral process.165 

 

The elections of the Sixteenth House of Representatives were also held in 2010 in 

accordance with the Temporary Election Law No. 9 of 2010, which based on the policy 

of “One Man, One Vote System.” The Council continued for 2 years, where it was 

dissolved in 2012 because of the 2011 constitutional amendment.166 

 

The elections of the Seventeenth House of Representatives were held in 2013, under 

the supervision of the Independent Election Commission, established in accordance 

with the 2011 constitutional amendment. The elections were held based on a “One 

Man, One Vote System.” Popular participation in these elections had been remarkably 

low. 

 

In 2016, the current Parliament was elected in accordance with an election law based 

on the principle of “One Man, One Vote System” with minor changes that did not 

affect its essence.167 This Parliament has not changed much from the previous 

Parliaments in terms of the weight of the opposition.168 The opposition in current 

Parliament is represented by the National Coalition for Reform, which includes 16 

                                                 
165  Abdullah Allawama. Ibid.   
166  Official Website of the Jordanian Parliament. Ibid.   
167  CNN. Elections of Jordan. The Return of Islamists to Parliament and the Survival of Tribal Weight and Increase 
the Share of Women. September 23, 2016. https://arabic.cnn.com/middleeast/2016/09/23/jordan-elections-results. 
(access date: February 9, 2018). 
168 Alaa Al-Dhib. A Weak Opposition in the Eighteenth Council.  Saraya News. October 30, 2016. https:// www. 
sarayanews.com/article/394717. ( access date: July 28, 2018) 
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deputies out of 150 deputies. This is not a large number, however, their presence gives 

the Parliament more political flavour and increases or improves discussions within 

Parliament, but it cannot influence any decision taken by the council.169 

 

A review of the circumstances of the Parliamentary elections in Jordan revealed that 

there were some factors that affected the independence and the efficiency of 

Parliament. The most prominent of these factors is that most of the parliamentary 

elections were conducted in accordance with temporary election laws issued by the 

Government. On the other hand, some of the House of Representatives were dissolved 

due to lack of cooperation with the Government. These factors negatively affected the 

performance of the House of Representatives and its role in the protection of the rights 

and freedoms, in particular freedom of expression. 

 

The Respondents interviewed in this study agreed that the Jordanian Parliament did 

not represent the people’s ambition, and could not oppose the decisions or directions 

of the Government. Therefore, it had no role in the legislation process except the 

ratification of the draft laws issued by the Government as an essential constitutional 

procedure, without practicing a significant role in changing the legal provisions. 

Accordingly, the role of Parliament in the enactment of laws is merely a formality that 

is not effective, and the actual power of legislation is the Executive Authority.  

 

According to Respondent 7,170 parliamentary performance in the fifties of the last 

century was much better than these days, while Respondent 6171 commented that the 

                                                 
169 Katie Beiter. The Results Are In! Jordan has a New Parliament. The Media Line. September 25, 2016. http:/ 
/www .themedialine.org/news/results-jordan-new-parliament/ ( access date: July 28, 2018) 
170 Respondent 7. Ibid.  April 2, 2017. 
171 Respondent 6. Ibid.  March 23, 2017  

http://www.themedialine.org/news/results-jordan-new-parliament/
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House of Representatives is subject to a large extent to the dictates and directions of 

the Government.  

 

Respondent 4172 agreed this opinion, saying that: 

In the light of the absence of a parliamentary government and the 

absence of effective and influential political parties, the House of 

Representatives is not independent. This leads to a defect in legislation. 

Most of its members do not have the competence required to discuss 

public affairs or to evaluate the laws to be voted upon for approval. The 

aim of the deputies is to obtain personal interests or interests related to 

their constituencies at the expense of their legislative and supervisory 

role. Accordingly, the results of their votes in Parliament are linked to 

the achievement of their personal and private interests. 

 

 

This view was similar to the point of view of Respondent 1, Respondent 2, Respondent 

3 Respondent 5, Respondent 8, and Respondent 10.  Respondent 11173 added that the 

House of Representatives participates in the development of laws that violate freedom 

of expression; the evidence of this is the adoption of the Anti-Terrorism Law and the 

establishment of the State Security Court, which is not recognized internationally. 

 

The reason for the weak role of the House of Representatives is the temporary election 

law that based on “One Man, One Vote System.” According to Mahafzah,174 the   

temporary election laws, issued on the grounds of the “One Man, One Vote System”, 

reduced the role of political parties, and as a result, weakened the House of 

Representatives, where the elections are based on an individual and tribal ground. 

                                                 
172  Respondent 4. Ibid.  March 6, 2017.  
173  Respondent 11. Ibid. May 1, 2017. 
174  Ali Mahafzah, Parliamentary Government in Jordan. Ibid. 
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Therefore, there are no partisan programs for deputies seeking to achieve them, where 

the majority of the deputies are businesspersons who do not have sufficient legal and 

constitutional experience. They also do not have partisan reference to provide them 

with the necessary advice. Therefore, parliamentary councils do not reflect the 

aspirations of the Jordanian people. 

 

The Respondents interviewed in this study also agreed that the election law of the 

House of Representative is the main reason for the poor performance of the Council. 

According to Respondent 7:175  

The election law that based on “One Man, One Vote System” has 

largely devoted tribalism and government control on the House of 

Representatives; when the voter is forced to choose only one candidate, 

he will typically choose the candidate based on tribal or familial ties, 

not on partisan or ideological, it will lead to the secretion of deputies, 

most of them do not have the competence required to discuss public 

affairs or to evaluate the laws to be voted upon for approval. 

 
 
 

In the same sense, Respondent 5176 said that: 

 
The election law that based on “One Man, One Vote System” aims at 

reaching the individual deputy rather than the partisan deputy to 

Parliament. The individual deputy can be easily controlled and directed 

by the Executive Authority, where, the attitude of the deputy party 

depends on the attitude of the party to which he belongs and thus 

becomes difficult to be controlled and guided. 

 
 
 

                                                 
175 Respondent 7. Ibid. April 2, 2017. 
176 Respondent 5. Ibid. March 13, 2017.      
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Respondent 3177 agreed this opinion, adding that: 

The House of Representatives is elected on the basis of a law that meets 

the will of the Government and does not take into account the actual 

representation of the people. This is evidenced by all the elections that 

took place from 1993 to 2016 at the very least. Moreover, most of these 

elections have been widely criticized that they did not meet the 

standards of integrity. We have not seen a valuable role for the House 

of Representatives with regard to the protection of rights and freedoms 

in general and press freedoms in particular. 

 
 
 

Respondent 8178 considered that the reason for the weakness of the Houses of 

Representatives is the popular boycott of the elections, as this popular boycott opened 

the way for persons not qualified to be deputies in Parliament. According to him: 

The performance of the House of Representatives with the exception of 

the Council of 89 has not met with popular acceptance. The reason for 

that is the “One Man, One Vote System.”  But the recent election law 

went beyond the “One Man, One Vote System” and thus the council 

was the product of those who participated in the elections, but the 

results did not live up to the ambition of citizens. The reason for this is 

the popular boycott of elections that created an ineffective Council. 

Most of the deputies from the merchants and owners of companies and 

without legislative expertise and seek to serve their interests and 

investments. Thus, if the components of the House of Representatives 

are weak, his legislative performance will undoubtedly be weak and 

will be reflected on citizens who are subject to laws and regulations, 

especially the laws relating to the rights and freedoms. 

 
 
 

                                                 
177 Respondent 3. Ibid. February 26, 2017. 
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The weakness of the Parliament and the domination of the Executive Authority over 

the legislative process, and thus the enactment of laws that may not be compatible with 

the rights and freedoms of individuals, raises the question of the principle of separation 

of powers and the extent of its application in Jordan. It also requires a study of the role 

of the Judiciary in protecting freedom of expression by studying the independence of 

the Judiciary in Jordan. 

 

2.7 The Principle of Separation of Powers 

The principle of separation of powers means that the exercise of the main functions of 

the state should not be assembled in one authority. However, it must be distributed to 

3 separated and equal powers, each one having the terms of reference identified in the 

constitution and independent from the other powers.179 

 

Aristotle identified the main functions of the state according to 3 functions: the 

legislation, execution, and judiciary. Therefore, the principle of separation of powers 

aims to prevent the concentration of powers and provide for balance and control.180 It 

does not however prevent cooperation among the powers in order to achieve the 

general interest of the state. Montesquieu181 coined this principle in his famous book 

“The Spirit of Laws” in 1748. He asserted that, to best promote liberty, these 3 powers 

must be separate and act independently.  

 

                                                 
179 Abu Al-Yazid Al-Matait. Political Systems and Public Freedoms, I4th ed. University Youth Foundation, 
Alexandria, 1989, p56. 
180  Stephen Gardbaum. “Separation of Powers and the Growth of Judicial Review in Established Democracies (or 
why has the model of legislative supremacy mostly been withdrawn from sale?).” American Journal of 
Comparative Law62, no. 3 (2014): 613-639  
181  Charles de Montesquieu. The Spirit of the Laws. Book XI, Chapter 6. Ibid.  
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2.7.1 The Role of the Separation of Powers in Protecting Rights and Freedoms 

The principle of separation of powers aims to prevent the abuse of power and to protect 

citizens’ rights and freedoms, where the concentration of the key state functions in a 

single authority that may threaten the freedoms of individuals and expose their rights 

at risk.182 Therefore, this principle is a necessary means of preventing tyranny and 

guaranteeing rights and freedoms. It is also necessary to strengthen the rule of law, as 

well as to lead to specialization and mastery of work.183 Consequently, the role of this 

principle in guaranteeing rights and freedom can be addressed as per the following: 

 

 To prevent tyranny and to protect freedom. The separation of powers is considered 

an essential guarantee of human rights to prevent the tyranny of any authority on the 

terms of reference of the other powers.184 It is also a basic constitutional principle, 

which builds upon the democratic systems, especially the parliamentary system which 

requires the presence of a representative government and the distribution of 

functions.185 This principle has become a basic doctrine adopted by the French 

Revolution, where Article 16 of the Declaration of the Rights of Man and of the French 

Citizen of 1789 assured that; “a society in which the observance of the law is not 

assured, nor the separation of powers defined, has no constitution at all.”186 

 

History has repeatedly shown that unlimited power in the hands of a person or group, 

in most cases, means that the rights of others are suppressed or that their powers have 

                                                 
182  Teacher Law. Doctrine of Separation of Powers, Law Essays. November 2013. https:// www. 
lawteacher.net/free-law-essays/public-law/doctrine-of-separation-of-powers-law-essays.php?cref=1.  (access date: 
January 4, 2018). 
183  Teacher Law. Ibid.  
184  Noman al-Khatib. Alwaseet (The Mediator) in the Political Systems and Constitutional Law.7th ed. (Amman: 
Dar Al Thaqafa for Publishing and Distribution. 2011.     
185   Faisal Shatnawi, Human Rights and International Humanitarian Law, Ibid. P 219. 
186 Declaration of the Rights of Man and of the Citizen, new world encyclopaedia. http://www. New 
worldencyclopedia. org/entry/Declaration_of_the_Rights_of_Man_and_of_the_Citizen 
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been reduced. Therefore, the separation of powers in the democratic system is to 

prevent abuse of power and to protect freedom for all.187 According to John Locke,188 

assembling all state powers in the hand of a single body is tyranny because the nature 

of human beings tends towards despotism if power is monopolized.  

 

The famous saying of Lord Acton189 “Power corrupts; absolute power corrupts 

absolutely.” The authority is described as being of an aggressive nature, and this leads 

to tyranny if it is not restricted. Therefore, the best way to confront this danger is in 

the distribution of power on multiple entities and each entity is committed to its 

specific function. Conversely, each authority could limit other powers by having the 

constitutional means in the face of other authorities.190 

 

 The separation of powers leads to ensure the principle of legality and the rule of 

law. The separation of powers is an important guarantee for the application of the 

principle of legality, whereby rulers and governed are subject to the rule of law, which 

regulates and determines the competence of each body, and thus all public entities in 

the state remain under surveillance.191 Hence, the separation of powers constitutes an 

important and fundamental guarantee for the rights of individuals in the face of the 

public authorities when they infringe on their rights and freedoms.192 Therefore, the 

                                                 
187 Vile Maurice and John Crawley. Constitutionalism and the Separation of Powers. Liberty Fund, 2012. 
http://oll.libertyfund.org/titles/vile-constitutionalism-and-the-separation-of-powers 
188  John Locke. Second Treatise of Civil Government. Chapter 11. Of the Dissolution of Government. 1690. 
https://www.marxists.org/reference/subject/politics/locke/ch19.htm. (access date March 15, 2018). 
189 Harold Acton. "Lord Acton.” Chicago Review. 15 (1): 31–44. doi:10.2307/25293642. 1961. ;  Kenneth 
McIntyre. "Power Tends to Corrupt: Lord Acton’s Study of Liberty. By Christopher Lazarski. DeKalb: Northern 
Illinois University Press, 2012.   
190 Abdel Moneim Mahfouz, Numan al-Khatib, The Principles of Political Systems: Comparative Study, 1st ed. 
(Amman:  Dar Al-Furqan for Publishing and Distribution). 1987. 
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principle of separation of powers leads to the emergence of a legal state, which 

represents the fulcrum and balance between the requirements of power and the 

guarantees of rights and freedoms.  While the preference of the requirements of power 

would lead to tyranny, the preference of rights and freedoms would lead to anarchy.193  

 

The allocation of an independent authority to enact the laws, other authority to 

implement these laws, and a third authority to adjudicate the disputes in accordance 

with the provisions of the law will ensure the proper functioning of the state’s interests,  

protect human rights, and prevent abuse or overtake in power.194 In particular, these 

competencies are distributed among the authorities within the framework of the 

constitutional provisions, which forms another basic legal guarantee of human rights 

and prevents the tyranny of an authority over the terms of reference of other 

authorities. Otherwise, the principle of concentration of power would lead to the 

instability of laws.  

 

The collection of legislative, executive and judicial functions in the hands of one 

authority leads to the fact that the body implementing the law is the same body that 

enacts it. It may also be possible to enact and amend laws in accordance with individual 

situations, as well as the directions and wishes of that body.195 Thus, the laws lose what 

must be characterized in terms of publicity and impartiality.196 In this regard, 

Montesquieu clarified that:197 

                                                 
193  Jonathan Macey.  “How Separation of Powers Protects Individual Liberties.” Faculty Scholarship Series. Paper 
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“When the legislative and executive powers are united in the same 

person, or in the same body of magistrates, there can be no liberty. . . 

Again, there is no liberty, if the Judiciary power be not separated from 

the legislative and executive. Were it joined with the legislative, the life 

and liberty of the subject would be exposed to arbitrary control; for the 

judge would then be the legislator. Were it joined to the executive 

power, the judge might behave with violence and oppression. There 

would be an end to everything, were the same man, or the same body, 

whether of the nobles or of the people, to exercise those three powers, 

that of enacting laws, that of executing the public resolutions, and of 

trying the causes of individuals.” 

 
 
 

2.7.2 The Principle of Separation of Powers in the Jordanian Constitution 

The Jordanian Constitution has taken the principle of separation of powers as a normal 

result of adopting the parliamentary system. Therefore, Chapter 3 of the Constitution, 

which comes under the title “The Authorities - General Provisions”, is devoted to 

regulating the authorities and their duties. Article 24 has assured that “the nation is the 

source of the power; it exercises its powers in the manner prescribed in the 

Constitution.” 

 

Accordingly, Legislative Authority is vested in the Parliament and the King, where, 

the Parliament consists of the Senate and the House of Representatives. Meanwhile, 

the Executive Authority is entrusted to the King, and he practices his authority by his 

Ministers, whereas the Judiciary is represented by the courts in their different kinds 

and levels. All judgments issued in accordance with the law in the name of the King. 

Thus, the Jordanian Constitution has provided for the three powers that are required 

by the principle of the separation of powers. It also clarifies the functions of those 

authorities. 
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Article 45 of the Constitution provides for the function of the Council of Ministers, 

where it is responsible for the administration of all internal and external affairs of the 

state, except those assigned under the Constitution or any law to any other person or 

entity. Article 102 assigns the function of adjudicating judicial disputes to civil courts. 

These courts exercise this function on all persons in all civil and criminal cases, 

including the cases filed by the Government or against it, except for cases that may be 

vested in religious or special courts under the provisions of the Constitution or any 

other applicable legislation.  

 

Although the Jordanian Constitution adopts the principle of separation of powers, this 

separation is not absolute. There is cooperation and interference between these 

authorities, whereby the Parliament may intervene in some functions of the Executive 

Authority. Meanwhile, the Executive Authority may intervene in some matters relating 

to the Parliament.  

 

The Jordanian Constitution provides for the right of the House of Representatives to 

hold the government accountable and monitor its function through questions and 

interrogations, and vote on confidence or mistrust. Article 51 of the Constitution states 

that the Prime Minister and Ministers are jointly responsible before the House of 

Representatives for the public policy of the state, and that each Minister is responsible 

before the House of Representatives for the functions of his ministry. 

 

The House of Representatives has the right to refer the Minister to the public 

prosecutor after mentioning the justifications, while the referral decision is issued only 

by a majority of members of the House of Representatives. The civil courts in Amman 
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are competent to try Ministers for the crimes attributed to them because of the 

performance of their duties.198  

 

According to AL-Abbadi, monitoring the works of the Executive Authority by the 

House of Representative is an important guarantee for the protection of rights and 

freedoms, where it is considered the embodiment of the role of the flexible separation 

of powers to protect rights and freedoms. The House of Representative, if elected by 

the people in accordance with an election law that gains popular acceptance, is the true 

representative of the will, aspirations, and ambitions of the people. It is also the 

protector of rights and freedoms, and therefore would not accept limiting the exercise 

of rights and freedoms only if this is necessary for the benefit of the community, and 

only to the extent necessary.199  

 

On the other hand, the Jordanian Constitution authorizes the Executive Authority to 

intervene in certain functions of Parliament, which are; the call of Parliament to meet, 

the dissolution of the House of Representatives, the right to propose and formulate the 

laws, combining the membership of the House of Representatives and the ministry, 

and the issuance of temporary laws, as well as the appointment of members of the 

Senate. 

 

According to Article 26 of the Constitution, the Executive Authority is vested in the 

King, who exercises his authorities through his Ministers in accordance with the 

                                                 
198 Jordanian Constitution, Article 56. 
199 Mohamed Al-Abbadi. Administrative Judgments, Part I, Administrative Judiciary in Comparative Systems, 1st 

ed, Al-Warraq for Publishing and Distribution, 2008, p.37. 
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provisions of the Constitution.200 Meanwhile, the King is the head of the state and is 

immune from any liability or responsibility.201 Article 40 of the Constitution states that 

the King exercises his powers by a Royal Decree, which must be signed by the Prime 

Minister and the Ministers or Minister concerned, where the King expresses his 

agreement by placing his signature above the signatures mentioned. This provision 

generally comes to cover all powers of the King exercised by Royal Decree. 

  

The constitutional provisions governing the relationship between the authorities have 

been amended many times in accordance with the political and regional circumstances. 

One of the most important amendments is the amendment to Article 94 in 1958. This 

Article sets forth the conditions and cases in which the Government may issue 

temporary laws. Article 94 of the Jordanian Constitution, when it was published in 

1952 and before its amendment in 1958, gave the Executive Authority the power to 

issue temporary laws in exceptional circumstances, under certain conditions and strict 

restrictions that are compatible with the parliamentary system and the principle of 

separation of powers.202 Article 94 clarified the cases and the conditions for the issuance 

of the temporary laws.203 The amendment, which was conducted to this Article in 

1958, expanded the scope of the power of the Executive Authority to issue temporary 

laws. It became, after the amendment, as follows:  

 “When the House of Representatives is dissolved or not in session, the 

Council of Ministers - with the approval of the King - shall have the 

                                                 
200 Jordanian Constitution, Article 26“The Executive Power shall be vested in the King, and he shall exercise it 
through his Ministers in accordance with the provisions of this Constitution.” 
201  Jordanian Constitution, Article 30. 
202 Mohammad Hammouri. Rights and Freedom. Ibid. 
203 Article 94 before its amendment in 1958 “1. When the House of Representatives is not in session, the Council 
of Ministers- with the approval of the King- shall have the right to issue provisional laws to cover the following 
matters: a- General disasters. b- The state of war and emergencies. c- The need for necessary and urgent 
expenditures which cannot be postponed.”  



 

118 
 

right to issue temporary laws in matters that require take necessary 

measures cannot be delayed, or require necessary and urgent 

expenditures which cannot be postponed….” 204 

 

 

According to Hammouri,205 this amendment included general and unspecified terms 

which make the text more ambiguous such as; “necessary measures.” Since there is no 

criterion to indicate what is necessary and what is not, what is deemed necessary from 

the perspective of the Government may be deemed unnecessary from the perspective 

of people. Thus, Article 94 after the amendment can be explained and interpreted by 

the Government according to its desire.  

 

Hammouri added that the amendment that was conducted to Article 94, if added to the 

other successive amendments conducted to the Constitution made the ruling regime in 

Jordan a mixed system without any identity; it is neither a parliamentary system, nor 

a presidential system, it is a system unrelated to contemporary democracy. Rather, it 

has been detailed to serve the whims and interests of some individuals. This 

amendment clearly affected the principle of separation of powers and breached the 

relationship of cooperation and balance between the Legislative and Executive 

                                                 
204 This Article remained in effect until 2011, where it is amended to read as it was before 1958.” 1. When the 
House of Representatives is dissolved, the Council of Ministers- with the approval of the King- shall have the right 
to issue provisional laws to cover the following matters: a- General disasters. b- The state of war and emergencies. 
c- The need for necessary and urgent expenditures which cannot be postponed. The provisional laws- which should 
not violate the provisions of the Constitution - shall have the force of law, provided they are placed before the 
Parliament in the first sitting it holds. The Parliament shall take decisions in their regards during two consecutive 
ordinary sessions from the date of their referral. It may approve, amend or reject such laws. If it rejects them or the 
period provided for in this Paragraph elapses without decisions, the Council of Ministers should-with the approval 
of the King- declare their nullity immediately; and from the date of such declaration the force of law they had shall 
cease provided that this shall not affect contracts or acquired rights. 
205 Mohammad Hammouri. Rights and Freedoms. Ibid. p 110.  
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Authorities.206 Despite the fact that this Article was amended in 2011 to return as it 

was before 1958, its effects are still present.207 

 

Under this amendment, the Government may issue temporary laws when the 

Parliament is being dissolved, during the period between the dissolution of the council 

and the holding of elections. When the Government dissolved the Fourteenth House 

of Representatives in 2001, it was issuing 210 temporary laws, including the 

Temporary Election Law, the Press and Publication Law, and the Law of Political 

Parties. This was under the pretext of the necessity, which did not exist realistically 

and constitutionally. In an unprecedented manner in the history of Jordanian 

Governments even in the pre-democratic stage, the Government issued 60 new 

temporary laws during the period between April 6 and June 17, 2003.208  

 

In 2016, an amendment to Article 40 was passed by the Parliament; under this 

amendment, the King granted certain powers that he exercises alone without the 

signature of the Prime Minister and the Minister concerned. A new paragraph has been 

added to this Article, which states that:209  

“The King shall exercise his powers without a royal decree signed by 

the Prime Minister and the Minister or Ministers concerned in the 

following cases:   

                                                 
206 Mohammad Hammouri.  Ibid. p 212.   
207 This Article remained in effect until 2011, where it is amended to read as it was before 1958.” 1. When the 
House of Representatives is dissolved, the Council of Ministers- with the approval of the King- shall have the right 
to issue temporary laws to cover the following matters: a- General disasters. b- The state of war and emergencies. 
c- The need for necessary and urgent expenditures which cannot be postponed. The provisional laws- which should 
not violate the provisions of the Constitution - shall have the force of law, provided they are placed before the 
Parliament in the first sitting it holds. The Parliament shall take decisions in their regards during two consecutive 
ordinary sessions from the date of their referral. It may approve, amend or reject such laws. If it rejects them or the 
period provided for in this Paragraph elapses without decisions, the Council of Ministers should-with the approval 
of the King- declare their nullity immediately; and from the date of such declaration the force of law they had shall 
cease provided that this shall not affect contracts or acquired rights. 
208  Mohammad Hammouri. Rights and Freedoms. Ibid. 213 
209  Jordanian Constitution, Article 40, Paragraph 2. 
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  a. Choosing the Crown Prince.  

  b. Appointing a Viceroy. 

  c. Appointing the Speaker of the Senate and its members, dissolving 

the Senate, and accepting the resignation of any of its members or 

relieving members of their membership.  

  d. Appointing the chair of the Judicial Council and accepting his 

resignation. 

  e. Appointing the chair of the Constitutional Court and its members 

and accepting their resignations.   

  f. Appointing the commander of the army, the director of intelligence, 

and director of the gendarmerie and terminating their services.” 

 
 

The amendment to Article 40 was justified by the Government as a necessity to 

strengthen the principle of separation of powers, to promote the independence of the 

Judiciary and the Constitutional Court, to apply the principle of equality and equal 

opportunity among Jordanians in the conduct of public affairs, and to promote the 

independence of the gendarmerie.210 Hammouri considers this amendment to be 

contrary to the provisions of Article 30 of the Constitution, which states that the King 

is the head of the state and is immune from any liability or responsibility, where the 

existence of these two texts combined in the Constitution is contrary to an important 

constitutional principle that is the principle of interdependence between authority and 

responsibility, whose violation leads to the abuse of power.211 

 

Respondent 3212 considers this amendment to be a breach of the principle of 

sovereignty of the people and the principle of separation of power. He said that: 

                                                 
210 Official Website of the House of Representatives. The Reasons for the Amendment of the Jordanian Constitution 
for 2016. The Draft Amendment to the Constitution of Jordan for the Year 2016. http://www. 
representatives.jo/ar/content . ( Aaccess date february 4, 2018). 
211 Mohammad Hammouri. A Reading in the Constitutional Amendments of 2016. April 24, 2016. https:/ 
/jordantribalmovement. wordpress.com/2016/04/20 . (access date March 15, 2018). 
212 Respondent 3. Ibid. February 26, 2017   

https://jordantribalmovement.wordpress.com/2016/04/20
https://jordantribalmovement.wordpress.com/2016/04/20
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Respect for the principle of separation of powers is one of the most 

important guarantees of rights and freedoms. Despite this principle 

having been stipulated in the Constitution, however, the King in 

accordance with the Constitution monopolizes all authorities. In 

addition, the Constitution grants a role for the King in the legislative 

process, where he is  part of the Legislative Authority. This is contrary 

to the principle of the sovereignty of the people, which actually means 

that all the authorities in the state shall derive their legitimacy from the 

people. These authorities, accordingly, shall be the representative of 

their will. 

 
 
 

With regard to the Senate being the Upper Chamber of Parliament, members of this 

Council are appointed by the King.  Criticizing the formation of the Senate, Tarawneh 

said that it is likely to be the legislative arm of the Executive Authority inside the 

Parliament, where its members are mostly from the former members in the 

Government and they adopt the governmental point of view,213 while Hammouri said 

that the appointment of the members of the Senate by the King is contrary to the 

principle of the nation is the source of powers, which is stipulated in Article 24 of the 

Jordanian Constitution, since this principle requires an elected Senate.214 

 

According to Respondent 3,215 the Senate is part of the Legislative Authority and the 

appointment of its members in this way is contrary to the principle of separation of 

powers. The Senate is therefore does not enjoy any independence, whereas, it is subject 

to the Executive Authority 

                                                 
213 Muhannad Al Tarawneh. Approach of the Relationship between Authorities. Constitutional Review of the 
Jordanian Regime. Ammon News. June 20, 2013. http://www.ammonnews. net/ article/157050 . (access date: 
March 8, 2018). 
214 Mohammed Hammouri. A Study in the Constitutional Reform. Ammon News. May 9, 2011. http://www. 
ammonnews.net/article/87005   
215  Respondent 3. Ibid.  February 26, 2017. 

http://www.ammonnews/
http://www/
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 2.8  The Principle of Independence of the Judiciary 

The independence of the Judiciary from the intervention of the Executive Authority is 

a consequence of the principle of separation of powers,216 where the nature of the 

judicial function requires that the Judiciary exercise its function independently and 

impartially. 217 If the Judiciary is not independent and subject to other authorities, its 

decisions will undoubtedly be incompatible with justice and serve the authority it 

follows.218 

 

2.8.1 The Role of Independence of the Judiciary in Protecting Rights and 

Freedoms  

The independence of the Judiciary is regarded as an important and fundamental 

guarantee of the human rights more than being a privilege of the Judiciary, where the 

Judiciary is the means available for the individuals to settle their disputes and obtain 

their rights.219 The independence of the Judiciary leads to a strengthening of the 

confidence of individuals in the state authorities and creates a sense of safety and 

tranquility. This is due to the existence of an independent body able to protect their 

rights from any infringement, whether from the government or other individuals or the 

institutions.220 

 

                                                 
216 Office of the United Nations High Commissioner for Human Rights (OHCHR). Human Rights in the 
Administration of Justice: A Manual on Human Rights for Judges, Prosecutors, and Lawyers: Chapter 4 
Independence and Impartiality of Judges, Prosecutors, and Lawyers. P 115.   
217 Muhammad Al-Rawashdeh. The Guarantees of Judicial Independence in Islamic Jurisprudence: A 
Comparative Study of Jordanian Law. (Karak: Dar Rand for Publishing and Distribution, 2000). p. 109. 
218  Suhail Al-Fatlawi. Human Rights. (Amman:Dar Al-Thaqafa, 2011).p88.  
219  Viviana Di, Iorio Niccolò, and Ludovici Giulia Poi. Do the International Sources of Law on Judicial Indepen- 
dence Reality Matter, EJTN Themis Competition 2016. ; Semi-Final D. Judicial Ethics and Professional Conduct 
(27-30 June2016), Omšenie, Slovakia). http://www.ejtn.eu/Documents/THEMIS%202016/ Semi%20D/Written 
_paper_ Italy.pdf.( access date: 5 December 2017). P 1. 
220  Mohammed Abed. Independence of the Judiciary. Valparaiso University: Law School. June 14, 2012.   

http://ohchr.org/
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The importance of the independence of the Judiciary is derived from its conjunction 

with many human rights and freedoms such as the right of litigation, the right to resort 

to the competent judge, the right to a fair public trial before an independent and 

impartial court, and the right to equality before the law without discrimination.221 On 

the other hand, the independence of the Judiciary is linked to the other guarantees of 

human rights, where this principle is a consequence of the principle of separation of 

power, as well as being associated with the principle of the rule of law and the principle 

of control over the constitutionality of laws which are usually assigned to an 

independent body.222  

 

If the Judiciary is not independent, it will not be able to exercise its power to effectively 

control the legislation of the Executive and Legislative Authorities, and then it will not 

be able to protect the individuals’ rights and freedoms.223 Therefore, the principle of 

independence of the Judiciary is one of the necessary components to establish the rule 

of law through which the required protection of human rights and fundamental 

freedoms is achieved. It is also the axis on which other guarantees of the human rights 

are based.224  

 

Moreover, the independence of the Judiciary leads to the establishment of social peace 

in the state. If the Judiciary is not independent, it leads to a breach of the legal status 

                                                 
221  Fahed Abul-Ethem “The Role of the Judiciary in the Protection of Human Rights and Development: A Middle 
Eastern Perspective.” Fordham Int'l LJ 26 (2002): 761. 
222  Theodor Meron. “Judicial Independence and Impartiality in International Criminal Tribunals.” Am. J. Int'l L. 99 
(2005): 359. DOI: https://doi.org/10.2307/1562502. Published online: 27 February 2017 DOI: https:// doi.org 
/10.2307/ 1562502 Published online: 27 February 2017. ; Geoffrey Robertson. Judicial Independence: Some Recent 
Problems, Thematic Paper no.4, International Bar Association’s Human Rights Institute(IBAHRI) June 2014.   
223  Consultative Council of European Judges (CCJE). The Position of the Judiciary and its Relation with the other 
Powers of State in a Modern Democracy.  London:  16 October 2015. P4. https://www.coe.int/t/dghl/standardsetting 
/cdcj/Judicial%20independence%20and%20impartiaility/Conference%20documents/Background%20documents/
CCJE%20(2015)%20OP%20No.P 
224  Gjylbehare Murati. “The Independence of the Judiciary and its Role in the Protection of Human Rights under 
UN Administration Using the Case of Kosovo.” European Society of International Law, Agora Paper. 2004. 

https://doi.org/10.2307/1562502
https://www.coe.int/t/dghl/standardsetting
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of individuals, and then the renewal of disputes and disruption of public security. 

Therefore, the independence of the Judiciary is one of the guarantees of public 

security.225 

 

2.8.2 Independence of the Judiciary in the Jordanian Legal System 

The principle of independence of the Judiciary is among the constitutional principles 

adopted by the Jordanian Constitution. According to Article 27 of the Jordanian 

Constitution, the Judiciary vested in the courts of different kinds and levels, and all of 

their judgments shall be issued in accordance with the law in the name of the King.  

 

In Article 97, the Constitution assures that the judges are independent, and they do not 

undergo to any power in their jurisdiction other than the power of the law.  It also 

stipulates that judges of civil and Shari’a courts shall be appointed and dismissed by 

Royal Decree, in accordance with the laws. The Constitution provides for the 

establishment of a Judicial Council to assume all matters relating to civilian judges. 

This Council also has the exclusive right to appoint the civilian judges in accordance 

with the provisions of the law.226 In Article 101, the Constitution has affirmed the 

independence of the Judiciary through providing for that the courts must be open to all 

people, and shall be protected from interference in their affairs.  

 

                                                 
225 Charles Geyh. “Judicial Independence, Judicial Accountability, and the Role of Constitutional Norms in 
Congressional Regulation of the Courts.” Ind. LJ 78. (2003): 153. 
226   Jordanian Constitution, Article 98.  “1- Judges of the Civil and Shari’a Courts shall be appointed and dismissed 
by a Royal Decree in accordance with the provisions of the laws. 2- A Judicial Council shall - by a law- be 
established to assume all the affairs relevant to civil judges. 3- Without prejudice to Paragraph (1) of this Article, 
the Judicial Council shall solely have the right to appoint civil judges in accordance with the provisions of the law.” 
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The Law of the Independence of the Judiciary No. 29 of 2014 has organized all the 

matters relating to the Judiciary.227 Article 3 of this Law stipulates that the Judiciary 

is independent, and the judges are independent, where there is no authority affect them 

other than the rule of law. It also prevents any authority from affecting the 

independence of the Judiciary or interfering in its affairs.   

 

According to Article 12 of this Law, the Judicial Council shall composed of the 

President of the Court of Cassation as a president, and 10 other members; President of 

the Supreme Administrative Court- vice-president, Chief  of Public Prosecutor at the 

Court of Cassation,  the oldest two judges in the Court of Cassation, the heads of the 

three Courts of Appeal,  the First Inspector of the civil courts,  General Secretary of 

the Ministry of Justice, and the President of the Court of First Instance of Amman.228 

 

The President of the Court of Cassation, who is the President of the Judicial Council, 

shall be appointed and terminate his task by Royal Decree.229 According to Article 40 

of the Jordanian Constitution, this power is exercised by the King individually without 

needing the signature of the Prime Minister and the Minister of Justice.  

 

According to the Law of the Independence of the Judiciary, the Judicial Council 

assumes all matters pertaining to civilian judges including: 

a. Considering the judges’ affairs, the appointment, dismissal, transfer, 

promotion, and referral the judges to the retirement in accordance with the 

provisions of this Law. 

                                                 
227  Law of the Independence of the Judiciary No. 29 of 2014. Published on page 6001 of Official Gazette No. 5308 
dated 16/10/2014 
228  Law of the Independence of the Judiciary, Article 4. 
229 Law of the Independence of the Judiciary. Ibid.  Article 12. 
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b. Giving its opinion on the legislation relating to the Judiciary and make 

suggestions about them. 

c. Issuing the annual report on the status of the courts and the progress in their 

issuing work. 

d. Request from any official administration or other entities any required data or 

documents.230 

 

Article 102 of the Jordanian Constitution provides for the jurisdiction of the civil 

courts in the exercise of the right of litigation on all persons in all civil and criminal 

cases, including the cases which are instituted by or against the Government, except 

for matters whereby the right to litigation is delegated to religious and special courts, 

in accordance with the provisions of this Constitution or any other applicable 

legislation. 

 

Article 110 of the Constitution clarifies that the special courts shall exercise their 

jurisdiction in accordance with the provisions of its own laws. These constitutional 

provisions have been invoked to establish the State Security Court as a special court.   

 

The State Security Court, since its inception in 1959, has been the subject of 

controversy and debate with regard to its compatibility with the principle of the 

independence of the judiciary and the violation of the rights and freedoms of citizens, 

in particular freedom of expression. 231  

 

                                                 
230 Law of the Independence of the Judiciary. Ibid. Article 5. 
231 The jurisdiction and composition of the State Security Court was clarified in the background of the study in 
Page 4.  
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The majority of the Respondents interviewed in this study are opposed to the existence 

of the State Security Court. They consider that the exceptional courts, as a whole, are 

incompatible with the democratic system and the principle of independence of the 

Judiciary. Meanwhile the State Security Court does not meet the criteria of a fair trial. 

 

According to Respondent 11:232  

The Anti- Terrorism Law classifies some issues relating to freedom of 

expression as terrorist crimes and includes them within the jurisdiction 

of this State Security Court. The powers of the Court have been 

expanded through the Anti-Terrorism Law so that the freedom of 

opinion and expression fall within the concept of terrorism. This would 

deal a blow to the freedom of expression and prevent any human being 

from giving their opinion, especially in regard to political issues.  

 
 
 

Respondent 11 also added that the second constitutional violation related to the State 

Security Court, which is not recognized by Interpol, lies in the fact that the office of 

the court prosecutor is located in the General Intelligence Directorate, which morally 

and psychologically affects the course of the investigation.233  

 

Respondent 5234 considered that the problem in the State Security Court lies in the laws 

that regulate its work and determine its terms of reference, expressing that: 

The problem is in the laws that determine the jurisdiction of the State 

Security Court and in the formation of the Court.  There is an expansion 

                                                 
232  Respondent 11. Ibid.  May 1, 2017.  
233 This view is also mentioned by Mohammad Ersan. Is Jordan's State Security Court Threat to Freedom of 
Expression? February 21, 2017. http:// www.al-monitor.com/pulse/originals/2017/02/jordan-civilian-trials-
charges-activists-arrest.html #ixzz4xivshdJ7 
234  Respondent 5. Ibid. March 13, 2017.   
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of the jurisdiction of the Court, where there are crimes that have been 

introduced within the jurisdiction of the State Security Court although 

it is inconsistent with any description of the 5 crimes listed in the 

Constitution.  However, the State Security Court is the only court to 

consider such crimes. In addition, the formation of the Court is 

unconstitutional, and not commensurate with the principle of 

independence of the Judiciary. 

 
 
 

Commenting on the idea of establishing the State Security Court, Respondent 7235 said 

that: 

The existence of the State Security Court is supposed to be in 

exceptional revolutionary circumstances, where there is a real threat 

to the State. In this case, it will be called the Revolutionary Court. 

However, in a stable country of 100 years claiming the adoption of a 

democratic system with a Parliament and an integrated judicial system, 

and the Government then establishes a military court in the name of the 

State Security Court, this is a dangerous and unconstitutional indicator. 

In particular, a large proportion of those who are tried before the Court 

are opinion makers, scientific competencies, and members of political 

parties. 

 
 
 

Respondent 3236 also added that the idea of the special courts itself, in their content 

and procedures, is incompatible with the principle of fair trial, not to mention whether 

the military judges are subject to the normal military system in their appointment, 

promotion, and transfer. 

 

                                                 
235 Respondent 6. Ibid. March 23, 2017.    
236 Respondent 3. Ibid. February 26, 2017.   



 

129 
 

Respondent 1237 and Respondent 8 238 pointed out the lack of independence of this 

Court, explaining that its judges are appointed by the Chairman of the Joint Chiefs of 

Staff not by the Judicial Council, while the civil judges in this Court are appointed to 

circumvent the Constitution and by a decision of the Council of Ministers not by the 

Judicial Council. According to Respondent 1: 

The formation of this Court contravenes the provisions of the 

Constitution. The Jordanian Constitution provides that judges are 

independent and subject to no authority other than the law, whereas the 

judges of the State Security Court are subject to a power other than the 

power of law, which is to obey the superior officers. The military judges 

are officers in the armed forces, and are subject to the regulations of 

the army, which oblige them to obey the superior officer under the 

responsibility, where they have sworn an oath to implement the orders 

issued by their superior officers.  

 
 
 

Respondent 8 added that the State Security Court do not enjoy international recognition 

and its judgments are not applied or circulated at the international level. Respondent 6 239 

pointed out that the State Security Court does not meet the criteria of a fair trial and does 

not apply the principle of two-tier litigation, where its judgments are not appealed to the 

Court of Appeal but are considered directly by the Court of Cassation. 

 

The existence of this Court is based on the provisions of Article 99 and Article 110 of 

the Constitution. Article 99 has classified the courts in Jordan into 3 categories; civil 

courts, religious courts, and special courts, where the State Security Court are 

classified within the scope of the special courts, while Article 110 stipulates that the 

                                                 
449   Respondent 1. Ibid.  January 25, 2017.  
238 Respondent 8. Ibid.  April 12, 2017.  
239  Respondent 6. Ibid.  March 23, 2017.   
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special courts exercise their jurisdiction in accordance with their own law.  

Accordingly, the State Security Law No.30 of 1959 has been enacted to regulate all 

matters relating to this Court. 

 

The 2011 constitutional amendments also enshrine the existence of the State Security 

Court through the added text to Article 101, which allows civilians to be tried in 

criminal cases before military courts for specific criminal offenses that are; terrorism, 

treason, espionage, drugs, and currency forgery crimes.240 Therefore, and according to 

these provisions, the establishment of the State Security Court is consistent with the 

provisions of the Constitution.  

 

Commenting on this amendment, which legitimates the existence of the State Security 

Court, Hamouri 241 criticized the addition of this text, saying that this added text seems 

to be positive, but in fact, it is negative. This text take out some crimes from the 

jurisdiction of the civil courts to be considered exclusively by the State Security Court 

as an exceptional court. He explained that; although the added text restricted the 

jurisdiction of the State Security Court in 5 crimes exclusively, it made these crimes 

mere containers that are free of content, meaning, and methods of proof. These 

containers are then filled with the content of criminalization under legal provisions 

that can be changed and adapted according to the whims and desires of the 

Government, especially crimes whereby international law has not yet determined the 

                                                 
240  Jordanian Constitution, Article 101, Paragraph 2. “No civilian may be tried in a criminal case where all its 
judges are not civilian, the exception to that are the crimes of treason, espionage, terrorism, the crimes of drugs and 
currency forgery.” 
241  Mohamed Hamouri, Constitutional Reforms in Jordan Need to be Reformed. Amman; Magazine of the 
Jordanian Bar Association, No. 7, 8 and 9, 2011.   
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definition of their content as crimes of terrorism, or crimes that are easy to expand 

their scopes such as the crime of treason and drugs.  

 

The problem in the existence of State Security Court is that the Penal Code and the 

Anti-Terrorism Law criminalizing acts fall within the scope of freedom of expression. 

They also classify these acts as terrorist actions within the jurisdiction of the State 

Security Court, as in the case of speeches or writings that would undermine Jordan's 

relations with a foreign state or that would incite to undermine the Jordanian political 

regime, which will be discussed in Chapter 3 of this study. 

 

Hence, giving the State Security Court, which consists of military judges and military 

prosecutors appointed by the Prime Minister on the recommendation of the Chairman of 

the Joint Chiefs of Staff, the competence to try civilians in cases relating to freedom of 

expression is a clear violation of the principle of separation of power and the principle of 

independence of the Judiciary, in addition to being a strict means of depriving individuals 

of expressing their views freely. 

 

The constitutions of states that adopt the democratic system do not allow the trial of 

civilians before military judges, since it contradicts the principle of independence of the 

Judiciary and the principle of separation of powers. Accordingly, to examine the 

provisions of the Jordanian Constitution with more objectively, with regard to freedom of 

expression and guarantees of such freedom, it would be useful to review the provisions of 

some constitutions of other states in this regard. Therefore, the provisions of the Tunisian 

Constitution and the French Constitution relating to freedom of expression and its 

guarantees is briefly reviewed, where the both states are classified as fully free in term of 

the freedom of citizens to express their views. 
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2.9 Provisions of Freedom of Expression under the Tunisian Constitution 

The Tunisian Constitution has guaranteed freedom of expression in a manner that is 

different from that of the Jordanian Constitution. Article 31 of the Tunisian 

Constitution provides that “Freedom of opinion, thought, expression, information and 

publication shall be guaranteed, these freedoms shall not be subject to prior 

censorship”. Furthermore, the Tunisian Constitution does not mention, in the same 

text, that freedom of expression shall be restricted by law. However, it is stipulated in 

a separate Article showing the limitations imposed on the rights and freedom as a 

whole.242  

 

Article 49 of the Constitution stipulates that: “The limitations that can be imposed on 

the exercise of the rights and freedoms guaranteed in this Constitution will be 

established by law, without compromising their essence. Any such limitations can only 

be put in place for reasons necessary to a civil and democratic state, and with the aim 

of protecting the rights of others, or based on the requirements of public order, national 

defense, public health or public morals, and provided there is proportionality between 

these restrictions and the objective sought.” 

 

With respect to the principle of separation of powers, the Tunisian Constitution has 

enshrined this principle in a different way to the Jordanian Constitution. The 

Legislative Authority, in accordance of the Tunisian Constitution, is exercised by the 

people through its representatives in the People’s Assembly or by referendum.243 It 

does not adopt the two-chamber system, and does not consider the President of the 

                                                 
242 Tunisian Constitution of 2014, Article 49. Available at: https://www.constituteproject. org/constitution/ 
Tunisia_ 2014. Pdf. (access date: March 15, 2018). 
243  Tunisian Constitution of 2014 Article 50. “The people exercise legislative power through their representatives 
in the Assembly of the Representatives of the People or through referendum.”   

https://www.constituteproject/
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Republic to be part of the Legislative Authority. Unlike the Jordanian Constitution, 

which adopted the system of the two chambers, the Senate and the House of 

Representatives, where the King appoints the members of the Senate and that he is part 

of the Legislative Authority. As for the Executive Authority in Tunisia, it is exercised 

by the President of the Republic and a Government headed by the Prime Minister.244  

 

The Tunisian Constitution does not provide for the right of the Government to issue 

temporary laws. The promulgation of laws in accordance with the Tunisian 

Constitution is an exclusive right of the House of Representatives. The Tunisian 

Constitution also authorizes the Assembly of the Representatives of the People to 

submit a proposal to put an end to the president’s term of office for a serious violation 

of the Constitution.245 It also provides for government responsibility before 

Parliament.246 Thus, it is found that the Tunisian Constitution dedicated the 

sovereignty of the people in a manner better than the Jordanian Constitution, which 

gave the King broad powers, at the expense of the sovereignty of the people.247 

 

The Tunisian Constitution is more explicit in adopting the principle of independence 

of the Judiciary, where Article 102 shows the importance of the Judiciary as an 

independent authority in ensuring the administration of justice, the supremacy of the 

                                                 
244  Tunisian Constitution of 2014, Article 71. “Executive authority is exercised by the President of the Republic 
and by a Government which is presided over by the head of the Government.” 
245  Tunisian Constitution of 2014, Article 88. “The Assembly of the Representatives of the People may, through 
the initiative of a majority of its members, present a motion to bring to an end the President of the Republic’s term 
for a grave violation of the Constitution. Such a motion must be approved by two-thirds of the members. In such 
an event, the matter is referred to the Constitutional Court for a decision by a majority of two-thirds of its members. 
In the event of condemnation, the Constitutional Court orders removal of the President of the Republic from office, 
without excluding eventual criminal prosecution when necessary. Where the President has been removed from 
office under these circumstances, he/she is not entitled to run in any subsequent elections. 
246  Tunisian Constitution of 2014, Article 95. 
247 Tunisian Constitution of 2014, Article 3“The people are sovereign and the source of authority, which is 
exercised through the peoples’ representatives and by referendum. 
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Constitution, the rule of law and the protection of the rights and freedoms.248 

According to Article 111 of the Tunisian Constitution, the Supreme Judicial Council 

has the exclusive jurisdiction in the nomination of judges, and a Presidential Decree is 

issued to appoint judges nominated by the Council.249 

 

Moreover, the Tunisian Constitution prohibits any interference with the Judiciary, and 

prevents the establishment of exceptional courts or the enactment of exceptional 

proceedings that violate the principles of a fair trial. Military courts, according to the 

Tunisian constitution, are specialized in military crimes only, where Article 110 of the 

Constitution stipulates, “The different categories of courts are established by law. No 

special courts may be established, nor any special procedures that may prejudice the 

principles of fair trial. Military courts are competent to deal with military crimes. The 

law shall regulate the mandate, composition, organization, and procedures of military 

courts, and the statute of military judges.” 

 

The Supreme Judicial Council of the Tunisian Judiciary consists of four structures; the 

Judiciary Council, the Financial Judiciary Council, the Administrative Judiciary 

Council, and the General Assembly of the three Judicial Councils. Each of these 

structures is composed of two-thirds of judges, most of whom are elected, and their 

remainder are appointed based on a job position ,while the remaining third are non-

judges, but they are independent specialists, with the majority of the members of these 

structures elected. The Supreme Council of the Judiciary shall elect a President from 

among its members of the highest- ranking judges.250 

                                                 
248  Tunisian Constitution. Article 102. “the Judiciary is independent. It ensures the administration of justice, the 
Supremacy of the Constitution, the sovereignty of the law, and the protection of rights and freedoms 
249  Tunisian Constitution of 2014. Article 106.   
250 Tunisian Constitution of 2014. Article 112.   
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2.10 Provisions of Freedom of Expression under the French Constitution 

The French Constitution does not address the rights and freedoms at the heart of the 

Constitution; however, it adopted provisions that come in the French Declaration of 

the Rights of Man and of Citizens of 1789, and that are completed in the preamble of 

the Constitution of 1946. It also refers to the rights and obligations set out in the 

Environment Charter in 2004 to be binding.251 Article 10 of the French Declaration of 

1879 stipulates that no one may be exposed to his ideas, even in religious matters, 

provided that such ideas are not prejudicial to public security.  Meanwhile, Article 11 

stipulates that:  

“The free communication of ideas and opinions is one of the most 

precious of the rights of man; every citizen can then freely speak, write, 

and print, subject to responsibility for the abuse of this freedom in the 

cases is determined by law.” 252 

 

 

With regard to the principle of separation of powers, the French Constitution, which 

adopts the Semi-Presidential System, gives the President of the Republic some 

legislative powers similar to those granted by the Jordanian Constitution to the King. 

The President shall have the power to refer the law again to the National Assembly for 

further study, to intervene in determining the duration of the session of the National 

Assembly, and has the right to address the General Assembly, as well as the right to 

dissolve it after consultation with the Prime Minister and the Presidents of the 

Parliament. However, the new National Assembly may not be dissolved within one 

                                                 
251  French Constitution of 1958 with Amendments through 2008. Preamble: The French people solemnly proclaim 
their attachment to the Rights of Man and the principles of national sovereignty as defined by the Declaration of 
1789, confirmed and complemented by the Preamble to the Constitution of 1946, and to the rights and duties as 
defined in the Charter for the Environment of 2004. 
252  The French Declaration of the Rights of Man and of Citizens of 1789, the Reign of Terror, and the Revolutionary 
Tribunal of Paris, Article10. “No one should be disturbed on account of his opinions, even religious, provided their 
manifestation does not upset the public order established by law.” 
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year after its election.253 Moreover, the French President cannot dissolve the National 

Assembly when the country is in exceptional circumstances.254  

 

The French Constitution has also considered that the President of the Republic in his 

capacity as elected by the people is the guardian of the independence of the Judiciary, 

assisted by the Supreme Council of the Judiciary, where the Supreme Judicial Council 

exercises all matters relating to the Judiciary.255 

 

The difference between the French Constitution and the Jordanian Constitution is that 

the French Constitution has effectively enshrined the principle of the sovereignty of 

the people. It states that sovereignty is the property of the people, exercised through 

its representatives by referendum, and no class of people or any individual may 

exercise the right to national sovereignty.256  

 

Article 6 of the French Constitution states that the President of the Republic shall be 

elected for a term of 5 years by direct universal suffrage. The French Constitution 

confers the legislative power to the Parliament, where it is the only competent authority 

in enacting the laws. According to Article 24 of the Constitution, the Parliament, which 

consists of the National Assembly and the Senate, shall pass the law; monitor the 

action of the Government, and assess public policies.257  

                                                 
253  French Constitution of 1958 with Amendments through 2008, Article 12. “The President of the Republic may, 
after consulting the Prime Minister and the Presidents of the Houses of Parliament, declare the National Assembly 
dissolved.” 
254 French Constitution, Article 16. “The National Assembly shall not be dissolved during the exercise of such 
emergency powers.” 
255 French Constitution, Article 64.    
256 French Constitution of 1958, Article 3 “National sovereignty shall vest in the people, who shall exercise it 
through their representatives and by means of referendum. 
257 French Constitution of 1958, Article 24. “Parliament shall pass statutes. It shall monitor the action of the 
Government. It shall assess public policies. It shall comprise the National Assembly and the Senate. 
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2.11 Discussion and Analysis 

Freedom of expression in Jordan is one of the fundamental freedoms that have been 

stipulated by the Jordanian Constitution. Article 15 of the Constitution provides for 

the right of Jordanians to express their views within the limits of the laws, where 

Article 16 provides for the freedom of Jordanians to express their views in a collective 

manner, such as the right to public meetings. In this study, the Respondents agreed that 

these constitutional provisions providing for freedom of expression are sufficient to 

guarantee this freedom if the phrase “within the limits of laws” which mentioned in 

Article 15 of the Constitution is not be invoked.   

 

Despite the existence of these constitutional provisions guaranteeing the freedom of 

expression, reports of international organizations as well as the reports of the NCHR 

indicate that freedom of expression in Jordan is subject to many violations and that the 

level of this freedom fluctuates according to political and regional conditions. 

 

The vast majority of Respondents in this study confirm the content of these reports, 

where all the Respondent, excluding Respondent 9, agreed that practicing freedom of 

expression in Jordan is not guaranteed on the ground, while the respondent who 

considered freedom of expression is guaranteed to build his opinion on the basis that 

Jordan is not classified as a fully democratic state, but a state seeking democracy. 

Therefore, it is not required to allow freedom of expression, as is the case in democratic 

countries. Table 2.1 shows the summary of the respondents’ views on the guarantees 

of freedom of expression. 
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Table 2.1  

Summary of the Respondents’ Views on the Guarantees of Freedom of Expression 

No. QUESTION AGREE NOT 
AGREE 

NOT 
QUESTIONED 

1 Do you think there is a problem 
with freedom of expression in 
Jordan? 

11 1 - 

2 Do the laws limiting freedom of 
expression have a role in this 
problem? 

11 - 1 

3 Does the House of 
Representatives exercise its 
legislative power efficiently to 
protect freedom of expression? 

- 11 1 

4 Is the relationship between the 
authorities a balanced relationship 
based on equality? 

- 11 1 

5 Does the Temporary Election 
Law, which based on “One Man, 
One Vote System” has a negative 
impact on the efficiency and 
independence of the House of 
Representatives? 

11 1 - 

6 Does giving the State Security 
Court the power to consider cases 
relating freedom of expression 
constitutes a violation of this 
freedom. 

9 1 2 

 

The problem of violating freedom of expression does not lie in the constitutional 

provisions that provide for this right directly, but in the laws regulating this freedom, 

which contain vague and loose phrases. The task of issuing laws in accordance with 

the Jordanian Constitution is within the jurisdiction of the Legislative Authority 

represented in the Parliament. Since the Parliament represents the popular will, it is 

supposed to be the guarantor of the rights of the people. Therefore, the argument that 

the problem of freedom of expression in Jordan lies in the laws that regulate this right 

means that there is a flaw in the authority that makes the laws. 
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The study of the reality of the Parliament and the constitutional provisions governing 

the relationship between the Legislative and Executive Authorities showed that there 

is an imbalance between these authorities. The Executive Authority dominates 

Parliament, which means that Parliament in general and the House of Representatives, 

in particular, have become ineffective and do not play their supposed role in 

supervision and legislation.   

 

The reason for this is that the Jordanian Constitution includes some provisions that 

allow the Executive Authority to intervene in certain functions of Legislation 

Authority. The manifestations of this intervention is represented in the issuance of 

temporary laws by the Government, the ability of the Executive Authority to dissolve 

Parliament, the appointment of senators by the Executive Authority, and the power of 

the Government to propose the amendment of the Constitution and laws.  

 

The Government took advantage of these provisions and made amendments to the 

Constitution. The most controversial of these amendments is the amendment of Article 

94, which expands the powers of the Government to issue temporary laws in the 

absence of Parliament. Accordingly, the Government issued the Temporary Election 

Law of 1993, based on a “One Man, One Vote System” to replace the Open List 

System Law, which were conducted in accordance with its provisions the 

parliamentary elections of 1989.  

 

The Temporary Election Law of 1993 was issued following the dissolution of the 

Eleventh House of Representatives elected in 1989, and under its provisions the 

twelfth parliamentary elections in 1993 were held. This Law led to the election of 
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parliamentarians based on tribal, rather than partisan bases. Therefore, this was the 

main reason for the ineffectiveness of Parliament, considered a setback in the 

Jordanian parliamentary life. It has disrupted the activities and role of the political 

parties, and then weakened the House of Representatives and makes it an easy tool in 

the hand of the Government.  

 

Despite the fact that the election law based on the “Open List System” devoted the true 

meaning of democracy and created a balance between the Legislative and Executive 

Authorities, as well as giving a role to the political parties to participate in the 

legislative and supervisory process, this law was repealed and replaced by the law 

based on a “One Man, One Vote System”, which is completely contrary to the Open 

List System.  

  

The election of the House of Representatives is not an emergency matter requiring the 

issuance of a temporary law whereby the holding of the parliamentary elections, where 

there is a valid election law based on the “Open List System”; under its provisions, the 

Eleventh House of Representatives elections were held.  

 

The desire of the Executive Authority to sign the Jordan-Israel Peace Treaty in 1993 

may explain why the Government changed the law from the “Open List System” to 

the “One Man, One Vote System.” The Jordan-Israel Peace Treaty did not enjoy 

partisan or popular support; on the contrary, it was met by popular and partisan 

opposition. The Executive Authority aimed to pass the approval of the House of 

Representatives as a constitutional condition for the entry into force of the Treaty. The 
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Open List System could lead to the opposition winning the majority of the members 

of the House of Representatives, and therefore may not agree to this Treaty.  

 

In the light of the inability to retreat explicitly from the democratic process represented 

by the elections of the House of Representatives, the Executive Authority found that 

it was necessary to circumvent the democratic process. Accordingly, the Parliament 

was dissolved several months before the end of its constitutional period.  

 

The Government then took advantage of the constitutional provisions, allowing it to 

issue temporary laws. Therefore it issued the Temporary Election Law of 1993, based 

on the “One Man, One Vote System”, which led to the weakening of the House of 

Representatives. The weakness of the House of Representatives and the hegemony of 

the Government led to enacting laws that violated freedom of expression such as the 

Penal Code and the Anti-Terrorism Law.  

 

With regard to the State Security Court, the majority of opinions, excluding 

Respondent 9, opposed the existence of this Court as an exceptional court to try 

civilians on issues related to freedom of expression.  The opponents of the Court's 

existence considered that its existence and formation contradicted the principle of 

independence of the Judiciary and the principle of fair trial. In addition, giving the 

State Security Court the jurisdiction to try civilians in issues relating to freedom of 

expression is contrary to the Constitution. This also constitutes an attack on the essence 

of the freedom of expression prohibited by Article 128 of the Constitution. Respondent 

9 justified the purpose of the existence of the state security court is to speed up the 

litigation procedures and to safeguard the security of the state. 
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2.12 Conclusion 

The purpose of this chapter is to examine the guarantees of freedom of expression 

under the Jordanian legal system. This chapter identifies international, regional and 

the Jordanian constitutional provisions relating to the guarantees of this freedom as 

well as the impact of historical and political circumstances on these guarantees. It also 

examines the parliamentary life in Jordan and the role of Parliament in protecting 

freedom of expression as well as the constitutional principles that are closely linked to 

rights and freedoms namely; the principle of separation of powers and the principle of 

independence of the Judiciary.  

 

The chapter concludes that there is a problem with freedom of expression in Jordan, 

since the level of this freedom fluctuates according to the political, local and regional 

circumstances; however, it is often that the exercise of this freedom is violated. It also 

concludes that there are no real guarantees to protect the exercise of this freedom.  

 

The House of Representative is weak and ineffective, and the constitutional provisions 

governing the relationship between the authorities have been amended and interpreted 

so that the Executive Authority is the dominant authority over the other authorities. In 

addition, the State Security Court has been given the power to try people on issues 

related to freedom of expression, which constitutes a violation of the principle of 

independence of the Judiciary and thus a violation of freedom of expression.  

 

The absence of any real guarantees for the exercise of freedom of expression has been 

reflected in the laws governing this freedom, since these laws contain limitations on 

this freedom, and these limitations have been formulated in vague and loose terms. 
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Accordingly, the next chapter will examine the limitations on freedom of expression 

under the Jordanian legal system. 

  

 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

144 
 

CHAPTER THREE 

 LIMITATIONS ON FREEDOM OF EXPRESSION UNDER THE 

JORDANIAN LEGAL SYSTEM  

 

3.1 Introduction 

Limiting freedom of expression is an issue recognized under the constitutions of most 

states, including democratic states. In addition, the international human rights 

instruments allow for limiting the exercise of this freedom. The question of the 

permissibility of limiting the exercise of freedom of expression is one of the most 

sensitive issues in the field of human rights. This is due to the fact that the 

considerations that justify the limitations of freedom of expression may be used as a 

pretext for violating the exercise of this freedom in a manner that results in the removal 

of this right from its content.  

 

This chapter aims to achieve the second objective of this study, which is; to identify 

the limitations on freedom of expression in the Jordanian legal system and 

international instruments. It clarifies first the rationale for limiting freedom of 

expression, methods of limiting this freedom, and then the limitations on freedom of 

expression under the international instruments. 

 

Mainly, it explains the limitations on freedom of expression under the Jordanian laws, 

including the limitations to protect the security of the state, the dignity and reputation 
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of individuals, and the sanctity of private life. It also addresses the impact of the war 

against terrorism on freedom of expression in Jordan. 

 

3.2 Rationale for Limiting Freedom of Expression 

There is almost a consensus by the majority of philosophers, thinkers, state 

constitutions as well as regional and international instruments that freedom of 

expression is not absolute. It is among the freedoms whose impact exceeds the person 

who exercises it to the society or other individuals.1 Absolute freedom will inevitably 

lead to the violation of the rights and dignity of others, thus creating an environment 

in which equality between individuals cannot be achieved.2  

 

Montesquieu3 defined freedom as the right to do anything permitted by law. As the 

individual who allows himself to do what is not permitted by law, consequently, he 

will not enjoy practicing his freedom because the others who act the same will deprive 

him of practicing his right. Accordingly, practicing freedom of expression should be 

controlled by the main principle which is not to harm others or society.4 According to 

the philosopher John Stuart,5 all humans have the same right of expression and there 

is no limit to the exercise of this right as long as they do not harm others. The 

Declaration of the Rights of Man and of the French Citizen of 1789 guaranteed the 

                                                 
1   Agnes Callamard. Freedom of Speech and Offence : Why Blasphemy Laws Are Not the Appropriate Response. 
Equal Voices, The Magazine of the European Monitoring Centre on Racism and Xenophobia (EUMC), Issue 18, 
June 2006. ;   Faisal Shatnawi. The Principles of Constitutional Law and the Political System of Jordan. 1st ed.  
(Amman: Dar Hamid  for Publishing and Distribution, 2002). p. 363. 
2   John Bury Bagnell. A History of Freedom of Thought. (Newyork: H. Holt and company. 1913). P 6.   
3   Charles de Montesquieu. The Spirit of the Laws. Book XI, Chapter 6. 1748. Ibid. 
4   Kaream Khashakesh. Public Freedoms in Contemporary Political Systems .Egypt: Monshat AL-Maaref ,1987, 
p25. 
5  John  stuart Mill.  on Liberty. London. 1860. https://books.google.com.my/books?id. ( access date: february 22 
2018).;   Chin Liew Ten. Mill on Liberty, Chapter Eight: Freedom of Expression:, National University of Singapore 
www.victorianweb.org/philosophy/mill/ten/ch8.html Last modified  May 1, 2015. ( access date: April 8, 2017). 

https://archive.org/search.php?query=publisher%3A%22New+York+%3A+H.+Holt+and+company+%3B%22
http://izquotes.com/author/charles-de-montesquieu
https://books.google.com.my/books?id
http://www.victorianweb.org/misc/ten.html
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freedom of expression within the limits of non-abuse of practicing this freedom.6 

Therefore, freedom of expression must be regulated to ensure that the individual who 

exercises his freedom in expression does not violate the freedom of others or the 

interests of society. 

 

International human rights instruments illustrate some of the considerations that must 

be taken into account when exercising freedom of expression. The first and most 

logical consideration concerns respect for the rights and freedoms of others,7 where all 

the rights and freedom are equal and should be protected equally. Thus, not taking 

account of this consideration is a violation of the principle of equality, because the 

rights and freedoms of some people will lose their effectiveness in favor of the rights 

and freedoms of others.8  

 

Since limiting freedom of expression is a tool for the protection of other rights, 

therefore, not to limit this freedom undermines the credibility of constitutional 

provisions governing rights and freedoms and the credibility of the Constitution as a 

whole. When the Constitution provides for absolute rights, which are not subject to 

any limitations, this will lead to chaos when individuals exercise these freedoms.9  

 

                                                 
6  The Declaration of the Rights of Man and of the French Citizen.  Article 6. “The free communication of thoughts 
and of opinions is one of the most precious rights of man: any citizen thus may speak, write, print freely, except to 
respond to the abuse of this liberty, in the cases determined by the law.” 
7  ICCPR 1966, Article 19, Paragraph 3. 
8 Thomas Fleiner and Fleiner Lidija. Constitutional Democracy in a Multicultural and Globalised World. Springer 
Science and Business Media. 2009. 
9  Dzidek Kedzia and Pobert Husbands.  Guidelines on “Human Rights and the Constitution.” Office of the High 
Commissioner for Human Rights – Geneva. http://www.constitutionnet.org/sites/default/files/guidelines_ 
on_human_ rights_and_the_constitution.pdf. (access date April 12, 2017). 

http://www.constitutionnet.org/sites/default/files/guidelines_%20on_human_%20rights_and_the_constitution.pdf
http://www.constitutionnet.org/sites/default/files/guidelines_%20on_human_%20rights_and_the_constitution.pdf
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Oliver Wendell Holmes,10 Supreme Court Judge in the United States, said that “your 

liberty to swing your fist ends just where my nose begins.” The Declaration of the 

Rights of Man and of the French Citizen of 1789 explained this principle when it 

defined  freedom as the possibility to do whatever does not hurt the others. 

Accordingly, restricting freedom of expression is necessary to preserve the rights of 

others.  

 

Other considerations must be taken into account when exercising freedom of 

expression. These considerations relate to the respect and protection of the interests of 

society as a whole, such as national security, public order, public morals and public 

morality. The interests that require limiting the freedom of expression are the most 

important and the most difficult equation in the context of the balance between 

practicing these rights and freedoms on the one hand and subjecting them to limitations 

on the other. Therefore, freedom of expression is a sensitive right, which requires 

subjecting to certain limitations.11 

 

In one of its decisions, the Jordanian Court of Cassation ruled that the Jordanian 

Constitution raises freedom of expression to the level of constitutional rights, as provided 

for in Article 15. Moreover, this right is enshrined in all international and regional human 

rights instruments, in particular, Article 19 of the UDHR 1948 and Article 19 of the ICCPR 

1966. However, this right has not been left absolute, but has been surrounded by some 

                                                 
10 Annie Laurie Gaylor. Oliver Wendell Holmes, Jr. Freedom from Religion Foundation, Protecting the 
Constitutional Principle of the Separation of State and Church. https://ffrf.org/news/day/dayitems/item/ 14246- 
oliver-wendell-holmes-jr.( access date: March 12, 2018). Oliver Wendell Holmes Jr. He was an American Jurist 
Who Served as an Associate Justice of the Supreme Court of the United States from 1902 to 1932, and as Acting 
Chief Justice of the United States, January–February 1930.   
11  Mohammad Khedr. Constitutional Organization in Palestine: A preliminary Study for the Purpose of Proposing 
Regulatory Texts of Rights and Freedoms and the Judiciary in the Constitution of the State of Palestine. Palestinian 
Center for the Independence of the Judiciary and the Legal Profession “MUSAWA.” 2015.   

https://ffrf.org/news/day/dayitems/item/%2014246-
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limitations that are: “Within the limits of law and public morality, and do not harm the 

interests and reputation of others.12 

 

3.3 Methods of Limiting Freedom of Expression  

Constitutions of states and international instruments have adopted different ways of 

limiting freedom of expression, where this freedom may be limited by laws passed by 

Parliament, or it may be limited by constitutional provisions guaranteeing this 

freedom, while at the same time these provisions contain limitations that must be 

adhered to when exercising freedom of expression. Freedom of expression may also 

be limited by general constitutional provisions that contain limitations on all rights and 

freedoms, without including limitations on the exercise of each freedom separately. 

Accordingly, the methods of limiting freedom of expression can be classified into 3 

categories:13 

 

3.3.1 Limiting Freedom of Expression through Laws Passed by Parliament 

Some constitutions authorize Parliament to impose limitations on freedom of 

expression, so that the constitutional provisions provide for this right, and then link the 

exercise of this right to limitations stipulated by the laws. This is demonstrated by the 

use of phrases such as “within the limits of the law” or “in accordance with the 

provisions of the law.” These phrases may provide a solid framework to ensure that 

the mechanisms for regulating the freedom of expression are not abused, but rather, 

aim to protect other citizens’ rights such as the right of privacy, to prevent defamation 

as well as to protect public security and the public order. Most Arab constitutions have 

                                                 
12  Jordanian Court of Cassation. Resolution No. (111/2016). Dated: March 17, 2016.   
13  Mohammad Khedr. Constitutional Organization in Palestine. Ibid. p 62. 
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adopted this method, except the Tunisian Constitution of 2014, which followed a 

different path.14 

 

This way of limiting freedom of expression may have advantages, just as it may have 

disadvantages, where the effectiveness of this method in protecting freedom of 

expression depends on the seriousness of the state authorities to adhere to the 

democratic approach.15 This method gives the Parliament discretionary power to limit 

freedom of expression without specifying the scope of these limitations. Thus, this 

way of limiting the freedom of expression may give justification to the authorities of 

states claiming a democratic approach to limit the scope of the rights and to extend the 

scope of limitations. This is contrary to what is the case in democratic systems, where 

the role of the authorities is to widen the scope of the rights to the maximum extent 

possible and to interpret the limitations as narrowly as possible.16 

 

According to Respondent 11, 17 the phrase “in accordance with the provisions of the 

law” means, in the democratic societies, the laws must overcome all the obstacles and 

difficulties related to the freedom of expression, considering that the freedom of 

expression is the rule and the limitations are the exception.18   

      

 

                                                 
14 Mohammad Khedr. Ibid. p 63. 
15 Ibid. p 64. 
16 Ibid. p 6 7. 
17 Respondent 1. Ibid.  January 25, 2017.  
18 Onder Bakircioglu. “Application of the Margin of Appreciation Doctrine in Freedom of Expression and Public 
Morality Cases, the.” German LJ 8 .2007: 711- 720. 
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Respondent 1219 referred to the advantages of this method, which he concluded 

through his work as judge and prosecutor saying that: 

Limiting rights and freedoms by law is preferable, where the function 

of the constitution is to give general provisions and a general 

framework of rights and freedoms, and not to go into detail. Therefore, 

it is natural that the constitution refers the issue of regulating the rights 

to laws that clarify and complete the constitution. Moreover, the 

characteristic of this method is that it gives the judge an area of 

diligence, where the limitations on freedom of expression are under the 

law, which is inferior to the constitution. Accordingly, on the basis of 

the principle of the supremacy of the constitution, the judge may 

interpret the action as part of the freedom of expression guaranteed by 

the constitution, and not a departure from this framework, unless the 

violation of the scope of freedom of expression is clear and observed.  

 
 
 

Jordanian Constitution adopted this method, stating that the exercise of freedom of 

expression must be within the limits of the laws issued by the legislature. Although the 

Jordanian Constitution authorized the legislature to limit freedom of expression, it did 

not stipulate, before the constitutional amendments of 2011, any controls that the 

legislature must abide by when limiting freedom of expression. However, Paragraph 

1 added to the text of Article 128, under the constitutional amendments of 2011, has 

placed general controls on laws that regulate the rights and freedoms. This added text 

reads as follows: “The laws issued in accordance with this Constitution for the 

regulation of rights and freedoms may not influence the essence of such rights or affect 

their fundamentals.”  This text has come in general terms without providing for 

specific controls that the laws must abide by when limiting the rights and freedoms.  

 

                                                 
19 Respondent 12. Ibid.  May 7, 2017. 
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3.3.2 Identify the Limitations Specifically through Constitutional Provisions 

(Particular Restriction) 

Some states have adopted another way to limit the freedom of expression, where the 

constitution stipulates on these limitations in detail and establishes the tools that lead 

to the enforcement and implementation of these rights.20 Accordingly, the constitution 

does not authorize the legislature to enact laws that include limitations on freedom of 

expression not mentioned in the constitution.21  

 

According to this method, limitations are provided for in the same constitutional 

provisions that enshrine the right, where the constitutional provisions show the essence 

of the right, the limitations, and explain clearly the cases in which the right must be 

subjected to the limitations. Among the states’ constitutions that have adopted this 

method are the Constitution of Canada in 1982 and Constitution of South Africa in 

1996.22 This method establishes a framework that restricts the Judiciary when 

interpreting or considering cases relating to rights and freedoms.23 

 

This method has been adopted in the ICCPR 1966, where Paragraph 1 and 2 of Article 

19 ensure the right to freedom of expression, while Paragraph 3 of the same Article 

                                                 
20 Democracy Reporting International. New Constitutional School Report: The New Form of the Foundational 
Track.Berlin: November 2012. http://www.constitutionnet.org/sites/default/files/rapport_nouveau _constitutionn 
alisme _ar_pd.  (access date : February 8, 2018).  
21  Mohammad Khedr. Ibid. p 68. 
22  Article 16 of the Constitution of South Africa stipulates that: 1. Everyone has the right to freedom of expression, 
which includes: a. freedom of the press and other media; b. freedom to receive or impart information or ideas; c. 
freedom of artistic creativity; and d. academic freedom and freedom of scientific research. 2. The right in subsection 
(1) does not extend to: a. propaganda for war; b. incitement of imminent violence; or c. advocacy of hatred that is 
based on race, ethnicity, gender or religion, and that constitutes incitement to cause harm. Article 36 under the title 
of limitation of rights also states that:  1. The rights in the Bill of Rights may be limited only in terms of law of 
general application to the extent that the limitation is reasonable and justifiable in an open and democratic society 
based on human dignity, equality and freedom, taking into account all relevant factors, including-a.  the nature of 
the right. b. the importance of the purpose of the limitation.   c. the nature and extent of the limitation.  d. the relation 
between the limitation and its purpose; and e. less restrictive means to achieve the purpose.2. Except as provided 
in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the Bill of 
Rights. 
23  Mohammad Khedr. Ibid. p 69.  

http://www.constitutionnet.org/sites/


 

152 
 

provides for the limitations on this right.24 Article 20 also adds other limitations on 

freedom of expression, which stipulate that any propaganda for war or any advocacy 

of national, racial or religious hatred that constitutes incitement to discrimination, 

hostility or violence should be banned. Both Articles clearly define the conditions that 

may be used as a basis to limit the exercise of the freedom of expression. 

 

However, these Articles have been criticized  due to the use of the values of public 

order and national security as a reason to limit the right to freedom of expression. 

According to Respondent 4, these concepts are rubbery and unspecified.25 These vague 

concepts open the way for authoritarian regimes to impose limitations that violate 

freedom of expression, under the pretext of maintaining public security and public 

order.26  

 

3.3.3 Identify the Limitations in General through Constitutional Provisions 

(General Restriction) 

According to this method, the constitution provides for general provisions to limit all 

the rights and freedoms enshrined in the constitution. These provisions contain the 

means of limiting and the necessary goals of this limitation. In addition, they may 

include the limitations and the controls that must be considered by the state authorities 

when imposing limitations on the exercise of rights and freedoms.27  

 

                                                 
24  ICPPR 1966, Article 19, Paragraph 3. The exercise of the rights provided for in paragraph2 of this Article carries 
with its special duties and responsibilities. It may, therefore, be subject to certain restrictions, but these shall only 
be such as are provided by law and are necessary :(a) For respect of the rights or reputations of others. (b) For the 
protection of national security or of public order, or of public health or morals. 
25  Respondent 4. Irbid. March 6, 2017.    
26  Mohammad Khedr. Ibid. p71. 
27 International Institute for Democracy and Electoral Assistance(IDEA). The Main Axes of the Libyan 
Constitutional Process.2014. http://www.constitutionnet.org/sites/default/files/libya_constitution_manual-
arabic.pdf. (access date: October 19, 2017). 
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Some constitutions adopted this method as the Tunisian Constitution of 2014 and the 

German Constitution of 1949.28 Article 49 of the Tunisian Constitution states that: 

“The limitations that can be imposed on the exercise of the rights and 

freedoms guaranteed in this Constitution will be established by law, without 

compromising their essence. 

Any such limitations can only be put in place for reasons necessary to a civil 

and democratic state and with the aim of protecting the rights of others, or 

based on the requirements of public order, national defense, public health or 

public morals, and provided there is proportionality between these restrictions 

and the objective sought. Judicial authorities ensure that rights and freedoms 

are protected from all violations. 

No amendment may undermine the human rights and freedoms guaranteed in 

this Constitution.”  

 
 

This method is used in the UDHR 1966, which contains separate Article (Article 29) 

providing limitations applicable to all the rights and freedoms recognized in the 

Declaration.29  

 

3.4 Limiting Freedom of Expression at the International Level 

Limiting freedom of expression is an issue recognized in the international human rights 

instruments. Article 29, Paragraph 2, of the UDHR 1948 states that:  

                                                 
28 German Basic Law of 1949,   Under the Title “Restriction of Basic Rights – Legal Remedies, Article 19 stipulates 
that: “1.Insofar as, under this Basic Law, a basic right may be restricted by or pursuant to a law, such law must 
apply generally and not merely to a single case. In addition, the law must specify the basic right affected and the 
Article in which it appears.  2. In no case may the essence of a basic right be affected. 3. The basic rights shall also 
apply to domestic artificial persons to the extent that the nature of such rights permits 4. Should any person’s rights 
be violated by public authority, he may have recourse to the courts? If no other jurisdiction has been established, 
recourse shall be to the ordinary courts. The second sentence of paragraph (2) of Article 10 shall not be affected by 
this paragraph.” 
29  UDHR 1948, Article 29 stipulate that:“1. Everyone has duties to the community in which alone the free and full 
development of his personality is possible.2. In the exercise of his rights and freedoms, everyone shall be subject 
only to such limitations as are determined by law solely for the purpose of securing due recognition and respect for 
the rights and freedoms of others and of meeting the just requirements of morality, public order and the general 
welfare in a democratic society.3. These rights and freedoms may in no case be exercised contrary to the purposes 
and principles of the United Nations.” 
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“In the exercise of his rights and freedoms, everyone shall be subject 

only to such limitations as are determined by law solely for the purpose 

of securing due recognition and respect for the rights and freedoms of 

others and of meeting the just requirements of morality, public order 

and the general welfare in a democratic society.” 

 
 

The ICESCR 1966 also allows State parties to subject the rights recognized in the 

Covenant to limitations.30 Article 4 of this Covenant stipulates that; 

“The State parties to the present Covenant recognize that, in the 

enjoyment of those rights provided by the state in conformity with the 

present Covenant, the state may subject such rights only to such 

limitations as are determined by law only in so far as this may be 

compatible with the nature of these rights and solely for the purpose of 

promoting the general welfare in a democratic society.” 

 
 
 

Article 19, Paragraph 3, of the ICCPR 1966 has provided for limitations on freedom 

of expression; it then explains these limitations and their controls. It stipulates that: 

“The exercise of the rights provided for in Paragraph 2 of this Article 

carries with its special duties and responsibilities. It may, therefore, be 

subject to certain limitations, but these shall only be such as are 

provided by law and are necessary: (a) For respect of the rights or 

reputations of others. (b) For the protection of national security or of 

public order, or of public health or morals.”  

 

 

 

Article 20, Paragraph 2, of the ICCPR 1966 also imposes one distinct positive duty 

upon states. It asserts that any acts or sayings that constitute incitement to hostility, 

                                                 
30   ICESCR Signed by Jordan in June 30, 1972 and Ratified in May 28, 1975.   
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discrimination, or violence, such as advocacy to religious racial and national hatred or 

propaganda for war must be banned by law. 

 

According to these provisions, exercising freedom of expression in all its 

manifestations involves particular duties and responsibilities. It may, therefore, be 

subjected to certain reasonable limitations. To clarify the meaning of responsibility, 

Kant31 explained that freedom of expression must be monitored and limited when it is 

used by officials while they were in power. The call for the responsible use of freedom 

of expression by the ordinary citizens when it comes to officials will lead to the risk 

of a lack of self-censorship by officials. The system of governance, which requires 

officials to abide by the responsible use of freedom of expression, they actually 

reinforced a formal self-censorship.32  

 

Although international instruments have allowed limitations on freedom of expression, 

however, they have established controls that State parties must abide by when limiting 

this freedom. These controls are designed to emphasize that the limitations on rights 

and freedoms does not lead to weakening them. The controls are clearly stipulated in 

Article 19, Paragraph 3, of the ICCPR 1966. According to this Paragraph, the 

limitations on the freedom of expression must comply with a strict three-part test: They 

must be enshrined by law, seek to achieve a legitimate aim, and they must be essential 

to achieve that aim in protecting the national security, public order, public health, and 

morals.33  

                                                 
31  Immanuel Kant(1784). An Answer to the Question: What is Enlightenment?  In Kant’s Political Writings. Edited 
by:  Reiss, H, Cambridge: University Press, 1970. 54-60.  
32  Paul Sturges. “Limits to Freedom of Expression? Considerations Arising from the Danish Cartoons Affair.” 
IFLA journal 32, no. 3.  2006: 181-188. 
33  Council of the European Union. EU Human Rights Guidelines on Freedom of Expression Online and Offline. 
Ibid. 
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ARTICLE 19 Organization in its commentary on Article 19, Paragraph 3, of the 

ICCPR 1966 argued that the limitations on freedom of expression must be provided 

by law. Especially, the law must be formulated precisely enough to enable the 

individuals to organize their behavior accordingly. Therefore, Article 19, Paragraph 3, 

prohibits the imposition of vague or widely excessive limitations on freedom of 

expression.34 

 

ARTICLE 19 Organization also argued that the interference in freedom of expression 

must seek to achieve a legitimate aim as thoroughly identified in Article 19, Paragraph 

3, of the ICCPR. As such, it will be prohibited to prevent the dissemination systems 

from publishing any material merely that it can criticize the government or the social 

and political system, which was adopted by the government.35 Similarly, the 

limitations imposed on the freedom of expression cannot be a pretext used by the 

government to protect itself from the accountability, or to detect its mistakes, or to hide 

information about the functioning of governmental institutions.  

 

The UNHRC in explanation of Article 19 of the ICCPR issued its General Comment 

No. 34 for the year 2011 explained that the exercise of freedom of expression requires 

taking into account specific duties and responsibilities. For this reason, this right may 

be subject to exclusive 2 areas of limitations pertaining to respect on the rights and 

reputations of the individuals or for protecting national security, public health, public 

order, and morals. However, when a state party imposes limitations on practicing the 

freedom of expression, such limitations may not put the right itself in jeopardy.36  

                                                 
34  ARTICLE 19, Free Word Centre. Freedom of Expression and ICTs. Ibid.    
35  ARTICLE 19 Organization, Ibid. 
36  United Nations. Human Rights Committee (HRC). 102nd Session Geneva, 11-29 July 2011  General Comment 
No.34 (on the freedoms of opinion and expression).Available at:  https://www.article19.org/resources.php/resource 

https://www.article19.org/resources.php/resource%20/2420/en/general-comment-no.34:-article-19:-freedoms-of-opinion-and-expression
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The Committee also pointed out the provisions of Paragraph 1 of Article 5 of the 

ICCPR 1966, which states that there is nothing in the Covenant that refers to the right 

of any state to take any action or to exercise any activity aimed at the violation of the 

rights and freedoms recognized in the Covenant or to impose restrictions which are 

not enshrined in the Covenant. The relation between the right and the limitation and 

between the base and the exception must not be reversed.37    

 

The Committee also added in its general comments that Article 19, Paragraph 3, of 

ICCPR 1966 provides specific conditions. Any limitations must be imposed only if 

they are subject to these conditions. The limitations must be stipulated by law and be 

enacted to achieve one of the reasons mentioned in subparagraphs (a) and (b) of 

Paragraph 3. In addition, they must be consistent with the requirement of 

proportionality and necessity.  

 

Limitations are not permitted, on the basis of the foundations that are not specified in 

Paragraph 3, even if these limitations are justified to protect other rights stipulated in 

ICCPR 1966. The limitations must be limited only to the purposes for which they were 

prescribed and must be related to the particular purpose for which it was established.38  

 

Therefore, the State parties should implement effective measures to protect against 

attacks aimed at silencing people who exercise their right to freedom of expression. 

Article 19, Paragraph 3, of ICCPR 1966 would never be invoked to justify the curb of 

any advocacy of multi-party democracy and the achievement of the principles of 

                                                 
/2420/en/general-comment-no.34:-article-19:-freedoms-of-opinion-and-expression.(access date: February 8, 
2018).  
37  UNHRC. Ibid.  Paragraph 21. 
38  Ibid. Paragraph 22.  

https://www.article19.org/resources.php/resource%20/2420/en/general-comment-no.34:-article-19:-freedoms-of-opinion-and-expression
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democracy and human rights. Attacking the person because of the exercise of his free 

expression cannot under any circumstances be in line with Article 19, including the 

forms of abuse of arbitrary detention, torture and the threat of self and murder.39  

 

In Paragraph 24 of the general comment, the Committee in its comment on the phrase 

“restrictions must be provided by law” explained that term ‘law’ may include laws of 

parliamentary privileges and the laws of contempt of court. Given this, any limitation 

on freedom of expression constitutes a serious detraction of human rights, the 

consecration of the restriction in traditional, religious or other customary laws is 

incompatible with the ICCPR 1966.40 It also added that the base that has the force of 

law must be formulated precisely enough to enable individuals to adjust their saying 

and behavior accordingly. It must also be made available to the general public. The 

law should provide sufficient guidance to those charged with its implementation to 

enable them to check on the types of expression that are subject to limitations and those 

that are not subject to these limitations.41 

 

The Committee has established an obligation on State parties to clarify their legal basis 

for limitations on freedom of expression. They are also obliged to provide detailed 

information on the law and the procedures within the scope of this law.42 The 

Committee has also indicated that the first legitimate ground for the limitations listed 

in Paragraph 3 is to respect the rights and reputations of others. The Committee 

explained that the term ‘rights’ means human rights as recognized in the Covenant and 

                                                 
39 UNHRC .Ibid. Paragraph 23. 
40 Ibid. Paragraph 24.  
41 Ibid. Paragraph 25. 
42 Ibid. Paragraph 27. 
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in the International Human Rights Law in general. Meanwhile, the term ‘others’ refers 

to other persons acting in an individual capacity or as members of the group.43  

 

The other legitimate reason for the limitations is to protect national security or public 

order, or of public health or morals. The Committee has obliged State parties to 

exercise extreme care when promulgating and applying laws of treason and similar 

provisions relating to national security, whether described as laws for the protection of 

official secrets or laws against sedition or otherwise.  

 

These laws must be completely identical to the stringent requirements of Article 19, 

Paragraph 3 of ICCPR 1966. For instance, it may not be invoked in Paragraph 3 to 

suppress or withhold researchers, journalists or human rights defenders under the 

pretext of harming the public interest or national security.44 In one case, the Committee 

considered that limitations should not be imposed to prohibit the issuing of a statement 

supporting a practical dispute or even calling for a national strike under the pretext of 

protecting national security.45  

 

According to Principle 6 of the Johannesburg Principles,46 which explain the legitimate 

interest of national security, there is no justification for imposing limitations on 

freedom of expression on the basis of national security unless its real purpose and 

apparent effect is to protect its presence or territorial integrity against the use or threat 

of use the force, or its ability to respond to the use or threat of use the force, whether 

                                                 
43  UNHRC. Ibid. Paragraph 28. 
44  Ibid. Paragraph 29. 
45  Ibid. Paragraph 30. 
46  ARTICLE 19 Organization.  The Johannesburg Principles on National Security, Freedom of Expression and 
Access to Information, October 1, 1995.Available at: http://www.refworld.org/docid/4653fa1f2.html.( access date 
March 12, 2018).  

http://www.refworld.org/docid/4653fa1f2.html
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from external sources, such as a military threat, or an internal source, such as 

incitement to violent overthrow of the government. Thus, seeking to justify limitations 

on the basis of national security is not legitimate if the real purpose is to protect 

interests unrelated to national security, including, for example, protecting the 

government from embarrassment or criticism, concealing information about the work 

of its institutions, or suppressing labor protests.  

 

Furthermore, Principle 6 of the Johannesburg Principles affirms that expression cannot 

be considered a threat to the security of the state unless the government can 

demonstrate that the expression is intended to provoke imminent violence or that it is 

likely to provoke such violence, and there is a direct relationship and immediate 

communication between the expression and the possibility of the occurrence of such 

violence. In accordance with Principle 7, the peaceful exercise of the right to freedom 

of expression is not considered a threat to national security. Therefore, it should not be 

subject to any limitations or sanctions if it calls for a change in government policies or 

for changing the government itself in non-violent ways or as criticism or insult to the 

nation or the state or its symbols or the Government and its agencies, and public 

officials, or a foreign state.47 

 

In some circumstances, the UNHRC has permitted the public authorities, in order to 

maintain public order, to regulate speech - making in a certain public place. In its 

general comment No. 22, the Committee noted that the concept of morality comes 

from many social, philosophical and religious traditions, and can therefore be a basis 

for limitations. However, these limitations, which aim to protect the morality, must be 

                                                 
47  ARTICLE 19 Organization.  Johannesburg Principles on National Security. Ibid. 



 

161 
 

understood in the light of the universality of human rights as well as the principle of 

non-discrimination.48 

 

The limitations must also be necessary to achieve legitimate purposes; it is not 

permissible, for instance, to prevent a commercial advertising written in a particular 

language in order to protect another language. This prohibition violates the 

requirement of necessity stipulated in Article 19.49 

 

On the other hand, the Committee found that the requirement of necessity may provide 

in the decision of a state party when transferring a teacher from a teaching task to 

another non-teaching position because he had published materials involving hostility 

toward a religious group. Here, the Committee considered that necessity may provide 

for the protection of the right and freedom of the children who belong to the doctrine 

of that group.50 

 

According to the Committee, the limitations imposed under the laws should not be 

excessive.  Restrictive measures in accordance with the Committee must comply with 

the principle of proportionality. These limitations must be appropriate to accomplish 

their protective function. It must be the least intrusive instrument compared with other 

means that can achieve their required result. Therefore, the limitations must be 

proportionate to the interest to be protected. Respect for the principle of proportionality 

                                                 
48  UNHRC.  General Comment No. 22: in Relation to Article 18    (Freedom of Thought, Conscience or Religion), 
30 July 993, CCPR/C/21/Rev.1/Add.4. http://www.refworld. org/docid/ 453883fb22.html (access date: 15 
December 2015).  
49  UNHRC.  Ibid. Paragraph 32. 
50  Ibid. Paragraph 33. 

http://www.refworld/
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should not only be limited to the law that frames the limitations but also must be 

implemented by administrative and judicial authorities.51  

 

When applying the principle of proportionality, the form of expression must be taken 

into account, in addition to the means of its publishing. For instance, in cases of public 

debate, which relates to public figures in the political domain and public institutions, 

the Covenant attaches great importance on an exceptional basis to ensure uninhibited 

expression. Therefore, the sole ground that forms of expression are considered to be 

offensive to a public figure is not enough to justify the imposition of a penalty, even 

though public figures may also take advantage of the provisions of the ICPPR 1966.52  

 

In addition, all public figures, including those practicing the supreme political power 

such as the heads of state and government are lawfully subject to criticism and political 

opposition.  Consequently, the Committee is concerned about laws that relate to issues 

such as the defamation of the head of state, insulting a public official, lack of respect 

for the flag and symbols, and disrespect for authority. The laws should not impose 

more severe penalties solely on the basis of a person’s identity being impugned. The 

State parties should not prohibit criticism of institutions, such as the administrative 

body or the army.53 

 

Thomas Scanlon54 argued that the legal limitations on freedom of expression must 

commit to certain foundations. They must be commensurate with the social benefits to 

                                                 
51  UNHRC..Ibid. Paragraph 34.  
52  Ibid. Paragraph 38. 
53  Ibid. Paragraph 38. 
54  Thomas Scanlon. “A theory of Freedom of Expression.” Philosophy and Public Affairs, Vol. 1, No. 2. (Winter, 
1972), pp. 204-226. p 224. 
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be achieved from the restriction of freedom, to ensure access to the means of 

expression fairly among all members of the community, and they must be compatible 

with some other recognized rights such as political rights. According to him, the 

international human rights instruments include a number of key elements, which 

ensure that the limitations on rights and freedoms not lead to weakening them. These 

key elements are: 

 A clear definition of the reasons behind the limitations. 

 The need for a legal basis for the limitations in general.  

 The need for the limitations to be proportionate to their purpose so as not to 

affect this right in essence. 

 The need for an effective legal remedy in the face of possible violations of 

human rights.55 

 

The ECtHR also established a strict test of three parts that must be taken into account 

when setting limitations on freedom of expression.56 In order to be legitimate, the 

limitation must adhere to all parts of this test. It must be designed to achieve the 

legitimate aim; it must be issued by the authorized power coming through a democratic 

framework, either by the Parliament or in accordance with the powers granted by the 

Parliament. Finally, the limitations have to be necessary for a democratic community.57 

The word ‘necessary’ has to be taken literally, merely that, the limitation is useful is 

                                                 
55 The International Organization for Report on Democracy. Legal Restrictions on Civil and Political Rights. 
2012.http://www.constitutionnet.org/sites/default/files/bp_31_lawful_restrictions_on_civil_and_political_rights-
arabic.pdf .( access date: March 12, 2018). 
56  Mario Oetheimer. Freedom of Expression,in Europe.Ibid. 
57  Ibid.   
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not enough to justify its imposition.58 The State parties are free to put whatever they 

want as long as the limitations are necessary for a democratic community.59 

 

According to the ECHR 195360 the speech which is directed to criticize the official 

and known figures should be protected even if it involves a charge or defamation of 

these figures. It has interpreted that by saying, this kind of speech is appropriate with 

the democratic approach, which requires a discussion of public affairs and forming an 

attitudes and opinions of political leaders. In 1986, the ECtHR in the case of “Lingens 

v Austria” judged that the political figures must be subject to criticism more than 

others.61 It is unacceptable to prevent the press from criticizing the political leaders 

under the pretext of protecting their reputations. As a result, there should be a balance 

between the freedom of the press and the provisions of libel laws that allow for the 

prosecution of journalists.62  

 

Sara Hugelier63 argued that the US Justices have been very critical of any 

governmental action that imposes a prior restraint on expression. One of the earliest 

cases in which the US Supreme Court clearly displayed its approach towards freedom 

of expression is the ‘Nebraska Press Association v Stuart’ Case.64 In this case, it judged 

that providing for prior limitations on freedom of expression constitutes strong 

evidence to the Court against the constitutionality of this statute. Therefore, the 

                                                 
58  Agnès Callamard. “Accountability, Transparency, and Freedom of Expression in Africa.” Social Research 77, 
no. 4.  2010: 1211-1240. 
59 Catherine.Pitt. Bridging.the.Human.Rights.and Development Discourses: The Right to Freedom of Expression 
of Use to Development?, Dissertation, MSc in the.Faculty of Economics, LSE, London: 2005. 
60 ECHR, Article 19. 
61  Lingens v  Austria,  9815/86  European Court of Human Rights, (1986).    
62 According to the Court, “Freedom of the press affords the public one of the best means of discovering and 
forming an opinion of the ideas and attitudes of political leaders. Tanmoy online , Free Speech a Human Right,Ibid. 
63  Sara Hugelier. Freedom of Expression and Transparency. Ibid. 
64  Nebraska Press Association v Stuart, 427 U.S Supreme Court. 539 (1976). p559.   

http://hudoc.echr.coe.int/eng#{"appno":["9815/82"]}
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government has to bear a heavy burden in justifying limitations on the exercise of 

freedom of expression.  

 

The Supreme Court had adopted an obvious no-prior-restraint doctrine, and had  

clarified earlier in the ‘Near v Minnesota’ case that “although prior restraint of 

communications is not absolutely forbidden, it may be exercised only in the most 

unusual circumstances, which were not considered to be present.”65 The Court also 

reaffirmed its view in ‘New York Times v US’. It considered that any political system 

imposes prior restraints on freedom of expression; these limitations represent a 

presumption against its constitutionality.66  

 

3.5 Limitations on Freedom of Expression under the Jordanian Laws 

Freedom of expression is restricted by laws passed by Parliament, as well as by some 

temporary laws issued by the Government in the absence of Parliament. Some of these 

laws limit the expression of opinion in specific place such as the Law of Preaching, 

Guidance, Sermons, and Teaching in Mosques of 1986, which requires everyone who 

preaches guidance and sermons in the mosques to obtain permission from the Minister 

of Awqaf.67  

 

Some of the legislations limit the expression of opinion if it is issued by a public 

official and related to his work, such as Article 68, Paragraph (h), of the Civil Service 

Bylaw No. 82 of 2013, which prohibits the employee and under the disciplinary 

responsibility to write or declare to the media or to the means of social media what 

                                                 
65  Near v. Minnesota 283. US Supreme Court  697, (1931). P 702.   
66 New York Times v. US, 403. U.S. Supreme Court. (1971). P 713.   
67  Law of Preaching, Guidance, Sermons, and Teaching in Mosques of 1986,.Article 7, Paragraph 1. 
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harm the state or its employees or discloses the secrets of work.68 Commenting on this 

Article, the NCHR considers that this Article in its present form is still described as a 

loose text that impedes the rights of public officials to exercise the right to freedom of 

opinion and expression.69 

 

However, the Penal Code, the Press and Publication Law, Anti-Terrorism Law, Cyber 

Crime Law, and Law on Public Meetings are the major laws that contain limitations 

on freedom of expression in its various manifestations. The limitations on freedom of 

expression that has been provided for in these laws are based on Article 15 of the 

Constitution, which provides for freedom of expression and authorizes the legislature 

to regulate this freedom by laws. 

 

The supposed aim of limiting this freedom is to ensure that the exercise of freedom of 

expression does not threaten the stability of the state, meaning that these limitations 

are supposed to protect the security and prestige of the state, public safety, public 

order, public morals, religious feeling, and the financial standing of the state, or to 

protect the privacy, honor, reputation, and beliefs of others. 

 

3.5.1 Limitations to Protect the Security of the State 

State security is one of the fundamental pillars upon which countries maintain their 

independence, security and development.70 State security elements differ from state to 

state depending on the circumstances and characteristics of each country. However, 

                                                 
68  The Civil Service Bylaw No. 82 of 2014, Article 68, Paragraph (h). 
69   National Center for Human Rights (NCHR). The 11th Annual Report: The Situation of Human Rights in Jordan 
for the Year 2014. p 64. 
70  Reza Hemisi. The New Media between Freedom of Expression and the Protection of National Security: Legal 
Study. Working Paper. The Scientific Conference on the Role of the Arab Media in Countering Terrorism. Naif 
Arab University for Security Sciences (Riyadh: 16-18 December 2014).  
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there are commonalities between states in terms of general principles of state 

security.71 Although there is no particular definition of state security, in general there 

are two concepts of this term.  The first is narrow and limited in the ability of the state 

to resist any external aggression that threatens its sovereignty, territorial integrity and 

political independence.72 The second concept is broader, and includes the protection 

of home front of the state, its identity and values of the society, saving the citizen from 

fear and poverty, and ensuring the minimum welfare and political participation.73 

 

Jordanian laws have adopted the broad concept of state security, since the state security 

is not limited to the protection of the sovereignty, territorial integrity and political 

independence of the state. It also includes the protection of the social, political, and 

economic system from the internal and external threat. Under the title “crimes against 

the state security”, the Penal Code classifies these crimes into two categories:  

 

 Crimes against the external security of the state. These crimes include acts 

committed by the Jordanians that would help, incite, or justify an external 

aggression against Jordan. These acts have been criminalized under Articles 110 

to 134 of the Penal Code, which include; crimes of treason, crimes against 

international law, espionage, contact with the enemy for unlawful purposes, and 

crimes of harming the state’s standing or national feeling.   

 

                                                 
71  Mohamed Wahib El Sayed. Evolution of the Concept of National Security and its Implications for the Security 
Function. Journal of Police Thought, Vol 12, No. 2. Sharjah: Police Research Center. 2003. 
72  Giacomo Luciani. “The Economic Content of Security.” Journal of Public Policy 8, no. 2 (1988): 151-173. p. 
151. Published by: Cambridge University Press, Stable URL:http://www.jstor.org/stable/4007203 
73  Mohamed Wahib El Sayed. Ibid. 
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 Crimes against the internal security of the State. These crimes include acts 

committed by Jordanians against state security without being linked to an external 

threat. These acts have been criminalized under Articles 135 to 153 of the Penal 

Code, which include 6 types of crimes; crimes committed against the Constitution, 

unlawful seizure of political or civil power or military leadership, sedition, 

terrorism, crimes that damage national unity or coexistence among elements of 

the nation, and crimes that harm the financial situation of the state. Under these 

Articles, the Penal Code criminalizes any act, writing, or speech that would 

threaten the social, political, and economic system of the Jordanian State 

committed by the Jordanians.  

 

3.5.1.1 Limitations to Protect the External Security of the State  

The Penal Code criminalizes some means of expression that are considered to affect 

the external security of the state. Article 114 punishes by imprisonment with hard labor 

for no less than 5 years any Jordanian who attempts, through acts or speeches or 

writings or other means, to detach any part of the Jordanian territory in order to annex 

it to a foreign state or gives such state rights or special privileges owned by the 

Jordanian State.  

 

Under the title of crimes against International Law, Article 118, Paragraph 2, penalizes 

anyone who exposes the Kingdom of Jordan to the risk of hostile acts, disturbs its 

relationship with other countries, or exposes Jordanians to acts of reprisal against them 

or their property, through using acts or writing or speeches unauthorized by the 

government. It states that: 
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 “Any person who commits the following acts shall be punished with 

temporary detention for no less than five years: 

1. Any person who violates measures the State undertook to preserve 

its neutrality in war.  

2. Any person who, through acts, writings, speeches not permitted by 

the Government, subject the state to the danger of hostile acts, or disrupt 

its relations with a foreign state; or subjects Jordanians to acts of 

revenge against them and their properties.” 

 

 

The acts that have been mentioned in this Article are also considered in the rule of 

terrorist acts, in accordance with Article 3, Paragraph (b), of the Anti-Terrorism Law 

and have been brought under the jurisdiction of the State Security Court. This 

Paragraph states that “Taking into account the provisions of the Penal Code or any 

other law in force, the following acts are considered in the rule of banned terrorist 

acts;… b. commenting acts that subject the kingdom to danger of hostile acts, disturb 

its relations with a foreign state, or expose Jordanians to danger of acts of revenge 

against them or their properties.” 

 

According to the State Security Court,74 the application of Article 3, Paragraph (b), of 

the Anti-Terrorism Law requires the following elements: 

 Conducting acts, speech, or writings and lacking permission from the 

Government to carry out this act. 

 Such acts, writings or speeches may harm the foreign state or its citizens.  

                                                 
74  The State Security Court. Resolution No. (3651/2010). Dated: July 28, 2011. ; Resolution No. (4606/2013). 
Dated: April 28, 2014, Resolution No. (9052/2014). Dated: February 15, 2015. 
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 Such acts would lead to any of the following results: exposing the Kingdom to 

the risk of hostile acts or disturb its relations with a foreign country or exposing 

the Jordanians for acts of reprisal on them or on their property. 

 

Accordingly, this Article does not require any hostile action or protest by the foreign 

state in reaction to such acts or writings or sayings. Furthermore, it is not required that 

the turmoil in the relationship with the foreign state actually occurs. It also does not 

require that the reprisal has actually occurred against the Jordanians or their property.75 

This resolution was confirmed by the Jordanian Court of Cassation, which decided that 

the legislator does not require the occurrence of actual damage to the relations between 

Jordan and foreign state or exposing Jordan to terrorist attacks, where any action that 

is considered by the judge, in accordance with his discretion, that it would expose 

Jordan to such risks is sufficient to convict the accused.76 

 

Article 2  of  the Anti-Terrorism Law defines terrorist acts as any deliberate act or any 

refrain from acting or any threat to act regardless of the goals, objectives, and means 

used that would endanger the safety and security of society, or lead to sedition, or 

disturbing the  public order, or intimidating people or exposing their lives to danger, 

or  jeopardizing international facilities  and diplomatic missions or occupying any of 

them, or endangering the national resources, or compelling the legitimate authority or 

international and regional organization to do any act, or to disrupt the implementation 

of the Constitution, the laws and regulations. 

 

                                                 
75  The State Security Court. Resolution No. (1196/2015).  Ibid. 
76  Jordanian Court of Cassation. Resolution No. (1196/2015).  Dated: August 26, 2015.   
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The amended State Security Court Law, enacted earlier in 2014, annulled the charge 

of “disturbing the relations with a foreign state” from the jurisdiction of the State 

Security Court. Nevertheless, in April of that year, the Anti-Terrorism Law was 

amended to return this charge to the Court’s jurisdiction as a terrorist crime.  

 

What is striking is that the Jordanian Court of Cassation ruled in a case that the writings 

that lead to the disruption of relations with a foreign country are not within the 

competence of the State Security Court, but of the jurisdiction of the civil courts.77  

 

The Court ruled in its decision that the charge of disturbing the relations with a foreign 

country was brought against the accused in accordance with Article 118 of the Penal 

Code, and that the actions criminalized under this Article are not within the jurisdiction 

of the State Security Court, while this accusation, if directed to the accused in 

accordance with Article 3 of the Anti-Terrorism Law, it is therefore fall within the 

jurisdiction of the State Security Court.78 

 

The difference between the two texts lies in the fact that Article 118 of the Penal Code 

criminalizes any act, speech or writings that lead to disturb Jordan’s relations with a 

foreign country. The Anti-Terrorism Law considers that any act that would endanger 

the Kingdom or disturb its relations with a foreign country is a terrorist act, and falls 

within the jurisdiction of the State Security Court.79 Thus, it does not consider speeches 

and writings, which may endanger the Kingdom or disturb its relations with a foreign 

country as a terrorist act falling within the jurisdiction of the State Security Court, 

                                                 
77 Jordanian Court of Cassation. Resolution No. (191/2014). Dated: November 17, 2014. 
78 Jordanian Court of Cassation. Resolution No. (191/2014. Ibid. 
79 Anti -Terrorism Law, Article 3, Paragraph 2. 
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although it is considered a crime under Article 118 of the Penal Code. However, the 

State Security Court does not distinguish between acts on the one hand and speeches 

and writings on the other. It considers that speeches and writings are acts within its 

jurisdiction.80 

 

The NCHR addressed this issue in its report for the year 2015. It reported that the 

Jordanian Penal Code contains an Article relating to the crime of committing actions 

or writings endangering the Kingdom to hostilities acts and disrupting its relations with 

a foreign state or exposing the Jordanians to the risk of reprisals. This crime falls under 

the jurisdiction of the civil courts. Meanwhile, the Anti-Terrorism Law contains a 

similar Article that considered this act to be the rule of terrorist acts, namely Article 3 

Paragraph (b). This raises the question of double criminality and the competent court 

in consideration of this type of case, whether the State Security Court or the civil 

courts.81 

 

Based on Article 3 of Anti-Terrorism Law, Jordanian State Security Court, in 2015, 

sentenced Zaki Bani Irsheid to 18 months in prison for criticizing the Government of 

the United Arab Emirates (UAE) because of its classification of the Muslim 

Brotherhood as a terrorist organization. In a Facebook post, Bani Irsheid accused the 

UAE of collusion with Israel and calls for the UAE to be expelled from the Gulf 

Cooperation Council, Arab League, and Organization of Islamic Cooperation. He said 

that UAE, which plays the role of ‘American policeman’, stands behind all acts of 

terrorism against the Arab Nation, and supports coups and movements of 

                                                 
80 The State Security Court. Resolution No. (9052/2014) Dated: February 15, 2015; Jordanian Court of Cassation. 
Resolution No. (562/2015). Dated: April 15, 2015. 
81  National Center for Human Rights(NCHR), 12th Annual Report, The situation of human rights in Jordan for the 
year 2015. p 91. 
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westernization.82 Abdullah AL-Nsour, the Jordanian Prime Minister at the time, 

justified the trial of Bani Irsheid, saying that he had to read the law before writing the 

Facebook Post.83 

 

The judgments of the Jordanian Court of Cassation were contradictory with regard to 

the application of the provisions of this Article. The Court of Cassation ruled in 2007 

that the offense of exposing the Kingdom to the risk of hostile acts or disturbing its 

relations with a foreign state is not complete unless the result occurs.84 The Court 

stipulated that the act must effectively endanger Jordan, jeopardize its relationship with 

a foreign state, or expose the Jordanians to a reprisal against them or their property.  

 

According to the Court,85 the acts directed at a foreign country or harm the interests of 

its citizens are not punishable under the provisions of Article 118, Paragraph 2, even 

if such action is not authorized by the Government unless the nature of the act or the 

circumstances in which it occurred resulted in one of this three consequences; exposing 

Jordan to the risk of hostile action, exposing the Jordanians to reprisals against them 

or their property or  disturbing Jordan’s relationship with a foreign country. Therefore, 

criminalization and punishment require that the result actually to be obtained. The 

mere possibility is not sufficient to criminalize. There is no practical standard between 

what is possible or not possible, as the domain of probability is wide, to include 

everything that comes to mind.  

 

                                                 
82  Jordanian Court of Cassation. Resolution No. (562/2015). Dated: April 15, 2015.  
83  Al Jazeera Net – Amman. “Trial of Bani Ershid. Twisting the Arm of Muslim Brotherhood.” December 18, 
2014. http://www.aljazeera.net/news/reportsandinterviews/2014/12/18 . )access date: March 8, 2018) 
84   Jordanian Court of Cassation, Resolution No. (1370/2007). Dated: December 4, 2007. http://www.lawjo.net/vb 
/showthread. php? 23882 %%20D9%82 
85  Jordanian Court of Cassation. Resolution No. (1370/2007). Ibid. 

http://www.aljazeera.net/news/reportsandinterviews/2014/12/18
http://www.lawjo.net/vb%20/showthread.%20php
http://www.lawjo.net/vb%20/showthread.%20php
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On the other hand, the jurisprudence and judges agreed that the attempt in this crime 

is unthinkable. This crime is either to occur entirely or does not occur,86 while in the 

case of Bani Ersheid, it ruled that the mere publication of the Post on the social media 

(Facebook) without permission from the Government is sufficient to provide the 

material element of the crime if it would lead to disturbing relations with a foreign 

country.87 

 

Reports issued by the NCHR documented the cases in which individuals and 

journalists were detained and tried on issues related to freedom of expression, based 

on publishing articles or expressing their views on their pages on Facebook.  Of these 

cases: 

 

 Arrest of Journalists; Hashem AL-Khalidi and Saif Obaidat on January 28, 2015 

by the prosecutor of the State Security Court on the charge of using the media to 

promote the ideas of a terrorist group, and to carry out acts that would expose the 

Jordanians to the risk of hostile acts and retaliation under the provisions of Article 

3 of the Anti- Terrorism Law. 

 

 Arrest of Journalist Jamal Ayoub on April 23, 2015 by the prosecutor of the State 

Security Court on charges of disturbing Jordan’s relations with a foreign country 

contrary to the provisions of Article 3, Paragraph (b), of the Anti-Terrorism Law, 

because of publishing an article entitled; “what prompted Saudi Arabia to wage 

war on Yemen?” 

                                                 
86  Jordanian Court of Cassation. Resolution No. (330/2006). Dated May 31, 2006. Resolution No. (637/2006) 
Dated August 28, 2007. Resolution No. (1468/2006) Dated June 14, 2007. Resolution No. (1516/2006) Dated April 
3, 2007. 
87  Jordanian Court of Cassation. Resolution No. (562/2015). Dated April 15, 2015.  
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 Arrest of Journalist Ghazi AL-Murayat, on July 6, 2015 by the prosecutor of the 

State Security Court on charges of carrying out acts that would expose the 

Kingdom to hostile acts and disrupt its relation with a foreign country. This is due 

to publishing a newspaper article concerning “details of the Iranian terrorist plot 

against Jordan.” 

 

 The State Security Court sentenced Iyad Quneibi, Essam AL-Otaibi, Ayman Abu 

Rub, and Baha Uddin Allan by hard labor for a period of 5 years on charges of 

disturbing the relations with foreign country.88 The authorities also arrested Iyad 

Quneibi, a university professor, because of comments on Facebook criticizing 

what he considered non-Islamic social phenomena in Jordan and his criticism of 

Jordan’s cooperation with Israel. 

 

In 2016, the Jordanian security services detained Professor Amjad Qardashah for 3 

months pending investigation. This was due to the publication of a video criticizing 

Jordan's participation in the international coalition against the ISIS. He considered that 

this participation is part of the American agenda, which forces the Arab countries to 

involve a war that is not theirs.89 

 

The charge of “exposing Jordan to the risk of hostile acts and disrupting its relations 

with a foreign country” has been widely criticized, and described as a tool that could 

be used to violate freedom of expression. Commenting on  this charge, Open 

Democracy90 reported that “disturbing  the relations with a foreign state”,  which has 

                                                 
88  The State Security Court. Resolution No. (3651/2015). Dated October 16, 2015. 
89   Ines Osman. 10 years on: Jordan’s Anti-Terrorism Law and the Crackdown on Dissent. Open Democracy: North 
Africa, West Asia (NAWA). October 31, 2016.   
90  Ibid.  
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been a crime under Article 3 of the Jordanian Anti -Terrorism Law  and Article 118 of 

the Penal Code have used to prosecute Jordanians for speech critical of foreign rulers.91 

HRW reported that:92 

“Prosecutors frequently use Article 118 of the Penal Code, which bans 

distributing relations with a foreign state, to limit critical speech about 

foreign rulers. In September 2013, for example, the State Security Court 

prosecutor, a military officer, invoked Article 118 to charge and jail the 

editor and publisher of the Jafra News website after the site posted a 

third-party YouTube video deemed insulting to the brother of Qatar’s 

ruler. In October, the same prosecutor used the charge to order the arrest 

and detention of three activists accused of distributing posters carrying 

the word Raba’a, a reference to a square in Cairo where Muslim 

Brotherhood protesters were dispersed by security forces on August 14, 

2014.” 

 
 
 

According to Joe Stork,93 Deputy Middle East and North Africa Director of HRW, the 

legitimate security concerns of Jordanian authorities do not give the Government 

authorities the green light to penalize the peaceful criticism of foreign rulers as 

terrorism. He also added that “Jordan should expand rather than reduce the scope of 

public criticism and debate.” The NCHR, in its eleventh annual report, stated that in 

the legislative framework, the Anti- Terrorism Law still raises a broad constitutional 

and legal debate and needs a comprehensive review, especially Article 3 Paragraph (b) 

that comes in a vague and general terms. Therefore, many acts are considered to be 

                                                 
91  The State Security Court. Investigative Cases No (7288/2014 N), No. (13074/2015N), No. (13073/2015N), and 
No. (13406/2015N). 
92  HRW. Jordan: Terrorism Amendments Threaten Rights: Greatly Expand Categories of Terrorist Acts. May 17, 
2014.   
93  Ibid.  

https://www.hrw.org/news/2013/09/21/jordan-journalists-jailed-website-posting
https://www.hrw.org/news/2013/10/29/jordan-end-trials-protesters-undermining-regime
https://www.hrw.org/bios/joe-stork
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terrorist offenses, making them susceptible to numerous interpretation and distortion, 

which violates the principle of legality.94  

 

According to Aqbilat, the charge of “disturbing Jordan’s relation with a foreign 

country” can be directed to any citizen, even if he is talking about ordinary things and 

criticizing a foreign state, even if it is a football match, or criticizing what is going on 

in the neighborhood, such as Egypt and Syria, as it does not require real disturbance 

in relations with those countries.95 In line with this view, Hammouri said that this 

charge could be directed against anyone who expressed his opinion. He described the 

accusation as “a sword threatening the necks of Jordanians”, especially after the 

amendments to the Penal Code in 2011 and the Anti-Terrorism Law in 2014.96 

 
 
Under the title of “harming the state’s standing or national feeling”, the Penal Code   

prohibits the transmission of false or exaggerated news that would affect the national 

feeling and the prestige of the State. The penalty was increased if the news was directed 

at the King, the Crown Prince or one of the custodians of the throne. Article 130 

punishes anyone who publishes, during the war or when the war is expected, 

propaganda aimed at weakening national feeling or inciting racism or sectarianism. 

 

In addition, Article 131 and Article 132 prohibit the broadcasting of false or 

exaggerated news, which leads to the weakening of the nation’s morale, whereas 

                                                 
94  NCHR. The Situation of Human Rights in Jordan for the Year 2014, 11th Annual Report, 2015. p 64. 
95  Hamdi AL-Aqbilat, Dean of the Faculty of Law at the University of Isra.  A statement published on Al-Balad 
Radio News. Editor: Izz Al-Din Al-Natour. Amman Net. Disturb the Serenity of Relations is Disturbing the 
Freedom of Expression. March 17, 2015. Available at:  http://ar.ammannet. net/ news/245697. (access date: 
February 8, 2018) 
96  Mohammad Hamouri, A Statement published on Al-Balad Radio News. Editor: Izz Al-Din Al-Natour. Amman 
Net. Disturb the Serenity of Relations is Disturbing the Freedom of Expression. March 17, 2015. Available at:  
http://ar.ammannet. net/ news/245697. (access date: February 8, 2018). 
96  Mohammad Hamouri, A Statement published on Al-Balad Radio News. Ibid.   

http://ar.ammannet/
http://ar.ammannet/
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Article 132 states that every Jordanian, who knowingly disseminate, outside the 

country, false or exaggerated news that may weaken the status or position of the state 

shall be punished by imprisonment for a period of not less than 6 months and a fine of 

not less than 50 JD. If this false or exaggerated news is directed against the King or 

the Crown Prince or one of the custodians of the throne, the perpetrator shall be 

punished by imprisonment for a period not less than one year. 

 

3.5.1.2 Limitations to Protect the Internal Security of the State 

The limitations of freedom of expression aimed at protecting the internal security of 

the State are provided for in Articles 149, 150, 152, and 153 of the Penal Code and 

Article 3 of the Anti-Terrorism Law. These Articles have limited the freedom of 

expression in order to protect the political regime, the social and economic system of 

the state, the national unity and religious feeling, as well as the financial standing of 

the state. 

 

3.5.1.2.1 Limitations to Protect the Political Regime, and the Social and Economic 

System of the State. 

These limitations are set forth in Article 149, Paragraph 1, of the Penal Code, which 

came under the heading of ‘terrorism’. This Article criminalizes any act that could 

incite the political ruling regime in Jordan or any act aimed at changing the economic 

or social system of the state or changing the basic conditions of society. This Paragraph 

stipulates that: 

 “Any person who commits any act which undermines the political ruling 

regime of the Kingdom or incites against it or commits individual or collective 

action to change the economic or social system of the state shall be punished 

by temporary imprisonment with hard labor.” 
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This text is read in this form after the amendment was made to this Article in 2007, 

following the bombings in Amman hotels in 2006, where it was previously read; “Any 

association established with a view to changing the economic or social system of the 

state or the basic conditions of society in one of the means mentioned in Article 147 

shall be dissolved and its members shall be punished by hard labor.”97 

 

In accordance with Article 3, Paragraph (a), of the State Security Court Law No. 17 of 

1959 (amended in 2014) any act provided for in Article 149 of the Penal Code shall be 

considered as terrorist acts and shall therefore be included within the jurisdiction of 

the State Security Court. 

 

Article 3, Paragraph (h), of the Anti-Terrorism Law also states that: 

“Taking into account the provisions of the Penal Code or any other law 

in force, the following acts are considered in the rule of banned terrorist 

acts; 

… (h). Any act committed with the intent of provoking an armed 

insurrection against the powers established by the Constitution or 

preventing it from exercising its functions derived from the 

Constitution or changing the constitution in an unlawful way.” 

 
 

Based on these Articles, Bassam Al-Rawabdeh and Thabet Assaf were arrested by the 

State Security Court Prosecutor on charges of inciting to undermine the political ruling 

regime in Jordan.98 AL-Rawabdeh was charged because of a publication on his 

Facebook Page criticizing the King and Queen's participation in “Paris march” in 

solidarity with French magazine ‘Charlie Hebdo’. 

                                                 
97  The Amended Penal Code No. 16 of 2007. 
98  The State Security Court. Resolution No. (13017/2015). Dated December 11, 2015. 
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On July 11, 2015, journalist Jihad Moheisen was arrested by the State Security Court 

Prosecutor on charges of incitement to the political regime, in violation of Article 149, 

Paragraph 1, of the Penal Code, as well as the charge of prolonging the tongue on the 

King (insulting the King) due to a Facebook post criticizing the political ruling regime 

in Jordan.99 

 

In December 2016, the security services, based on a memorandum from the State 

Security Court prosecutor, also arrested some activists on charges of carrying out 

provocative acts that would raise public opinion and change the basic conditions of 

society. They were charged on the basis of their publications of social media calling 

for reform. According to Respondent 8, who was one of the detainees, he was arrested 

only because he wrote a collection of ancient poetry rhymes on his personal page on 

Facebook without even commenting on the content of these rhymes.100 The Prime 

Minister, Hani AL-Mulki, justified the reasons for the detention, saying that Jordan 

upholds the law and respects freedom of expression; however, the detainees are 

accused of inciting acts that provoke public opinion.101 

 

Based on Article 149, Paragraph 1, of the Penal Code, the State Security Court 

sentenced activist Hossam AL-Abdalat to one year in prison on charges of incitement 

to the political regime. AL-Abdalat, in a television program, accused some members 

of the House of Representatives and the Government of corruption.102 The Jordanian 

                                                 
99   Samira shackle. The Noose Tightens on Freedom of Speech in Jordan.  Ibid. 
100  Mohammed Al Atoum. Interview with the Researcher.  Personal Interview.  Amman, April 12, 2017. 
101 Sawaleif Newspaper. Al-Muqalli: Arrest of Detainees for Inciting the Homeland. January 15, 2017. http:// 
sawaleif.com/20553.  (access date: October 1, 2017).  
102 Al-Dahar Al-Shamiya Newspaper. Historical Precedent for the Jordanian Judiciary. The Court of Cassation 
Retreat from the Conviction of a Political Activist. June 17, 2015.   http://eldorar.com/node/79263 (access date: 
October 1, 2017).  ;  The State Security Court. Case No. (3701/2015) 

http://eldorar.com/node/79263
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Court of Cassation, in its approval of the decision of the State Security Court, clarified 

the meaning of the political regime intended for this Article, as well as the controls of 

freedom of expression in this regard. 103   

 

According to the Court, the legal concept of the political ruling regime is not limited 

to the King and the throne institution, but it is a set of political institutions that form 

the political regime and regulate its work. It is, in its structural form, a group of 

institutions divided among them the process of political decision-making. The Court 

said that the political regime in Jordan, which is a parliamentary with hereditary 

monarchy, represented by the three organs that are the Executive, Legislative and 

Judiciary, stressing that violation or incitement against any of them is, in the legal 

sense, incitement against the political regime in Jordan. These organs, according to the 

Court, are tools through which the political regime is managed and defined. Therefore, 

any action that would incite against any of these organs is a crime, provided that the 

criminal’s intentions to inciting people against the political ruling regime has been 

achieved.104 

 

In its response to the appeal, which is that the Constitution guarantees freedom of 

expression, the Court of Cassation judged that such a guarantee is not absolute but 

restricted. It explained that the laws governing freedom of expression required 

individuals who exercise this freedom to abide by the rules and principles of integrity, 

                                                 
103  The Court of Cassation. Resolution No. (1011/2015). Dated; June 15 2015. ; The State Security Court. Case 
No. (9591/2014) Dated Febreuary 12, 2015. ;   Mahmoud Maghrabi.  The Court of Cassation Defines the Political 
Regime and the Controls of Freedom of Expression. Khaberni Newspaper. https://www.khaberni.com/news 
150264.  (access date: October 1, 2017). 
104  Jordanian Court of Cassation. Resolution No. (1011/ 2015).  Dated June 15, 2015. Resolution No. (496/ 2015).  
Dated April 29, 2015. 

https://www.khaberni.com/news%20150264
https://www.khaberni.com/news%20150264
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impartiality, and objectivity, not to harm others, to abide by national responsibility, 

and to maintain public order, national security, and public interests.105  

 

The Court of Cassation, in another resolution, 106 decided that in order for this crime 

to be fully implemented, all elements must be available. The Court held that the State 

Security Court decided to convict the accused (the appellant) of the offense attributed 

to him without specifying the constituent elements of the crime, namely, the material 

element, the mental element and the specific criminal intent, as the material element 

of the crime attributed to the appellant, on the assumption that it is proven, is achieved 

through committing the act and achieving the result. Since the State Security Court did 

not verify the availability of the material element, namely; incitement to the ruling 

political regime, and therefore, its decision in this case, was flawed because of the lack 

of reasons, which requires the cancellation of the judgment and return the documents 

to their source for retrial. 

 

The speech of incitement to the ruling political regime, in its various ways, is one of 

the most controversial issues when it comes to its relationship to freedom of 

expression. The dilemma lies in the distinction between the permitted expression, 

which cannot be prevented or restricted, and the expression that violates the internal 

security of the state.107 One of the main obstacles that can be encountered in 

determining what is legal and what is illegal under freedom of expression is that there 

                                                 
105  Jordanian Court of Cassation. Resolution No. (1011/ 2015). Ibid.  
106  Jordanian Court of Cassation Resolution No. (111/2016). Dated March 17, 2016.   
107  HRW. World Report 2013, Events of 2012.p 8.   https://www.hrw.org/sites/ default/files/ wr2013_ web. Pdf. 
(access date: February 22, 2018). 

https://www.hrw.org/sites/
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is no specific and clear definition of certain relevant terms, such as incitement speech, 

which is the main focus of incitement to violence, hostility or racial discrimination.108  

 

In general, international jurisprudence has established 3 forms of incitement that are 

considered to be an infringement of freedom of expression; incitement to violence, 

incitement to hostility or hatred, and incitement to racial discrimination. Furthermore, 

Article 20, Paragraph 2, of the ICCPR 1966 sets out the general framework for 

exceptions to freedom of expression in this area, which stipulates that the law should 

prohibit any advocacy of national, racial or religious hatred that constitutes incitement 

to discrimination, hostility or violence. Accordingly, incitement to the political regime, 

which has been criminalized in accordance with Article 149 of the Penal Code and 

Article 3 of the Anti-Terrorism Law, is not one of the limitations on freedom of 

expression.  

 

It should be noted that one of the recommendations made to Jordan at the Universal 

Periodic Review session of the Human Rights Council of the United Nations in 

October 2013 was to amend Article 149 of the Penal Code, so as not to be used against 

political activists, however, Jordanian Government rejected this recommendation.109 

 

Provisions of the Penal Code and Anti- Terrorism Law relating to the internal security 

of the state are the subject of criticism and observation by the Respondents interviewed 

in this study and some of those interested in this regard, whether individuals or 

                                                 
108 Equality and Human Rights Commission. Freedom of Expression:  Legal Framework. February 1, 2015. 
https://www.equalityhumanrights.com/en/publication-download/freedom-expression-legal-framework. (access 
date: March 12, 2018).  
109  7iber.The Amended Bill to the State Security Court. December10, 2013. https://www.7iber.com/2013/12/draft-
law-state-security-court/. (access date: February 8, 2018). 

https://www.equalityhumanrights.com/en/publication-download/freedom-expression-legal-framework
file:///C:/Users/Hp/AppData/Roaming/Microsoft/Word/7iber
https://www.7iber.com/2013/12/draft-law-state-security-court/
https://www.7iber.com/2013/12/draft-law-state-security-court/
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organizations. According to Respondent 1,110Article 149 of the Penal Code can be 

adapted to criminalize any criticism of the Government or any official, and therefore 

these laws do not meet international standards.  Respondent 3111 said that there are 

some provisions that should be excluded, as is the case of the so-called crime of 

“incitement to the political regime.” 

 

These views are identical to the view of the HRW,112 which reported that there are 

many provisions in the Penal Code relating to human rights in general and freedom of 

expression in particular that need to be amended. These provisions have long been 

applied by the state security officials, prosecutors and judges to limit the fundamental 

rights of freedom of expression and peaceful assembly. Middle East Monitor also 

reported that: 113 

“The vague language in the Anti-Terrorism Law gives the authorities 

the scope to detain journalists and others because of statements they 

have made or work,or they have published. On 18 August, a prosecutor 

summoned Atef Al-Jowlani, the editor of the daily newspaper Al-

Sabeel, because of an opinion article he wrote in June criticizing the 

Jordanian authorities for rejecting a gas cylinder shipment from India. 

He was released on bail but criminal charges have been brought against 

him.” 

 
 
 

3.5.1.2.2  Limitations to Protect the National Unity and Religious Feeling 

Under the title “crimes that harm the national unity or coexistence among elements of 

the nation”, Article 150 of the Penal Code criminalizes any writing, speech or acts 

                                                 
110   Respondent 1. Ibid.  January 25, 2017.   
111  Respondent 3. Ibid. February 26, 2017.  
112   HRW.  Jordan: Strengthen Penal Code Overhaul: Amendments Retain Limitations on Basic Rights. September 
13, 2015.   
113   Samira shackle. Ibid. 
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intended to provoke sectarian or racial strife or to encourage conflict between different 

sects or elements of the nation. These crimes shall be punishable by imprisonment for 

6 months to 3 years and a fine not exceeding 50 JD. 

 

Based on Article 150 of the Penal Code, the State Security Court sentenced Amal AL-

Najjar to 6 months in prison for inciting sectarian and racial strife. AL-Najjar, in 

disagreement with a person, described him as a despicable Shiite deserving of death.114 

The Court of Cassation in its Resolution, No. 1654/2014, supported this ruling.115 

 

In another case in 2015, the security services arrested Jordanian writer ‘Nahed Hatter’ 

on a charge of causing “sectarian strife and racism, and the crime of insulting religion”, 

due to he posted a Caricature on his Facebook Page titled “God of Daesh (ISIS).” The 

Caricature shows a fighter from ISIS, sitting next to 2 women and asking God to bring 

him a drink. However, he was assassinated outside the court while he was going to 

attend the trial session.116  

 

Article 273 of the Penal Code states that anyone who publicly dared to disdain or curse 

any of the Prophets shall be punished by imprisonment for a period of 1 to 3 years. 

Article 278 also states that: 

“Whoever commits one of the following acts, he / she shall be punished 

by imprisonment for a period not to exceed three months or a fine not 

to exceed twenty dinars (20 JD): 

                                                 
114  The State Security Court. Resolution No. (3133/2013). Dated: June 9, 2014. 
115  The Court of Cassation. Resolution No. (1654/2014). Dated: November 30, 2014. 
116 Al Jazeera Media Network. “Jordan: Nahed Hattar Charged over Offensive Cartoon.” August 14, 2016. 
http://www.aljazeera.com/news/2016/08/jordan-nahed-hattar-charged-offensive-cartoon-160814145922313.html. 
(access date February 8. 2018) 

http://www.aljazeera.com/news/2016/08/jordan-nahed-hattar-charged-offensive-cartoon-160814145922313.html.%20(access
http://www.aljazeera.com/news/2016/08/jordan-nahed-hattar-charged-offensive-cartoon-160814145922313.html.%20(access
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 1. Publishes any print, writing, picture or effigy calculated or tending 

to outrage the religious feelings or belief of other persons, or;  

 2. Utters in a public place and in the hearing of another person any 

word or sound calculated or tending to outrage the religious feelings or 

belief of such person.”  

 
 
 

These limitations are also set forth in Article 38 of the Press and Publications Law, 

which prohibits journalists from publishing anything that may harm religious feelings 

or beliefs or incite racial or sectarian hatred. Journalists are also prohibited from 

publishing anything that includes defamation, insult, humiliation or abuse of any of 

the religions guaranteed by the Constitution, or includes insulting the prophets of the 

heavenly religions by writing, drawing, image, and symbol or by any other means.  

 

Article 5 of the Press and Publications Law stipulates that “Publications shall respect 

the truth and refrain from publishing anything that conflicts with the principles of 

freedom, national responsibility, human rights, and values of the Arab and Islamic 

nation.” These provisions in the Press and Publication Law include limitations on the 

freedom of expression to protect the various interests of the individuals and society. 

This law has been criticized as containing vague terms. It contains similar expressions 

with different connotations and meanings, which may cause confusion among judges 

and journalists, or may lead to the expansion of limitations on freedom of expression 

in a way that violates this freedom.117  

 

Furthermore, Article 20 of the Law of Audio-Visual Media obligates the licensee to 

establish a television channel or radio station not to broadcast anything that offends 

                                                 
117  Respondent 12. Ibid.  May 7, 2017. ; Jamal Albawareed. Ibid.  
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public morals, or instigates hatred, terrorism, and violence, or inciting sedition, 

religious, sectarian, and ethnic conflict, or harming the economy and national 

currency, or compromising national and economic security.118 

 

The limitations on freedom of expression to protect the national unity and religious 

feeling are in line with the Islamic religion, which promotes unity and social cohesion. 

Allah (Subhanahu Wa Taala) says; “hold firmly to the rope of Allah all together and 

do not become divided.”119 These Articles are also consistent with Article 20 of the 

ICCPR, which banned the advocacy of national, racial or religious hatred and 

incitement to discrimination, hostility or violence.120 

 

3.5.1.2.3 Limitations to Protect the Financial Standing of the State  

Weakening the financial standing of the state is considered one of the crimes that may 

harm the security of the state. Article 152 stipulates that:  

“Any person who, by any of the means mentioned in Paragraphs 2 and 

3 of Article 73, disseminates false facts or accusations in order to 

devalue the national currency or to weaken the trust in the strength of 

the state’s currency or its bonds and all bonds associated with public 

financial trust, shall be punished by imprisonment from 6 months to 3 

years and a fine not exceeding100 JD.” 121 

 

                                                 
118  The Law of Audio-Visual Media No.26 of 2015, Article 20 Paragraph L / 2. 
119  AL- Qur’an AL-Kareem. Surat-Ali-Imran [3:103]. Translated by: http://legacy.quran.com/58. 
120  ICCPR 1966, Article 20. “1. Any propaganda for war shall be prohibited by law.2. Any advocacy of national, 
racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by 
law.” 
121  Jordanian Penal Code, Article 73. “The following are considered as means of publicity:1. Acts and gestures 
committed in a public place or a place open for the public, or if they are committed in a place other than the ones 
mentioned before but could be seen by any person present at such places.2. Spoken or hollered remarks whether 
transmitted by some mechanical means or otherwise, which occur in a manner that can be heard by any person who 
is not connected in any way to the act.3. Different forms of writings, pictures, hand drawings, photos, films, signals, 
or displayed in a public place or a place open to the public or displayed for sale or distributed to more than one 
person.”  
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Article 20, Paragraph (n), of The Law of Audio-Visual Media of 2015 states for the 

licensee’s obligation not to broadcast any subject or economic comment that would 

affect the integrity of the economy and the national currency. Furthermore, Article 29, 

Paragraph (b), stipulates that the licensee shall be punished if he broadcast or re-

broadcast activities, in violation of the terms of the license agreement or any of the 

provisions of this law, with a fine of not less than 10 thousand JD and not more than 

50 thousand JD. The violator is obliged to compensate and remove the harm resulting 

from the violation, and the government authorities has the right to suspend 

broadcasting for a period not exceeding 2 months. 

 

3.5.2 Limitations to Protect the Public Order and Public Morals 

Public order is defined as the social, political, economic and moral basis of society at 

a specific time, so that a cohesive society cannot be conceived without stabilizing this 

basis.122 Public order is linked to the social life within the state and the interaction of 

individuals with it,123 whereas public morals are unwritten rules that prevail in a 

particular society and the people restrict themselves within this society by these rules 

and consider them as binding.124 According to the Siracusa Principles,125 the definition 

of public order is the sum of the rules that guarantee the function of society or the set 

of fundamental principles on which society is based. 

 

                                                 
122  Ahmed Ali. Introduction to Legal Sciences. 1st ed. (Dar Al-Academia, Casablanca, 2012). P 209. 
123  Sheikh Nasima. “Public Order and Public Morals.” Journal of jurisprudence and law.  Morocco: September 
29, 2012. P 5. ; Mazen Al-Nahar. Public Order and Morals. Arab Legal Library. 2016. http://www.bibliotdroit.com/ 
2016/08/blog-post_77.html. ( access date: April 5, 2017) 
124  John McMillan and Christopher Woodruff. Private Order under Dysfunctional Public Order. Michigan Law 
Review, Vol. 98. No. 8, (Aug. 2000), pp. 2421-2458. 
125  Siracusa Principles on the Limitation and Derogation of Provisions in the International Covenant on Civil and 
Political Rights Annex, UN Doc E/CN.4/1984/4 (1984).   

http://www.bibliotdroit.com/
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Public order is evolving over time, so it has no fixed legal provisions.126 It is a flexible 

idea and a place for a difference between jurists, which led to a multiplicity of 

definitions. Jurists do not agree on a specific definition of this idea although they 

agreed that it is linked to the public interest.127 Therefore, the determination of what is 

contrary to public order is within the jurisdiction of the Judiciary. According to Abdel 

Fattah, the public order is in itself a vague idea, and therefore it is preferable to narrow 

the term and replace it with "prevention of chaos and crime", which is used in the 

ECHR.128 

 

The term “public order and public morals” is mentioned in Paragraph 2 of Article 15 

of the Jordanian Constitution as a limitation to  the freedom of scientific research as 

well as the freedom of literary, artistic and cultural creativity. It provides that 

practicing these freedoms must not be contrary to public order and public morals.129 

 

There are some Jordanian laws that have limited freedom of expression to protect 

public order and public morals. Article 9 of the Cyber Crime Law criminalizes any 

person who distributes or send through the information system or the information 

network all that is audible, readable or visible, containing pornographic acts or sexual 

exploitation of persons who have not yet completed the age of 18 years,130 while 

                                                 
126  Omar Marzugi. Ibid. 
127 Monica Macovei. Freedom of Expression:  A guide to the Implementation of Article 10 of the European 
Convention on Human Rights, 2nd ed, Human rights handbooks, No. 2 Council of Europe. P 44.   
128  Amirah Abdel Fattah. Freedom of the Press in Egypt, Chapter I: Limits and Restrictions on the Right to Freedom 
of Expression, including Freedom of the Press, from an International Perspective. The Arabic Network for Human 
Rights Information. http://www.anhri.net/reports/pressfreedom/05.shtml. (access date: March 12,2018). 
129  Jordanian Constitution, Article 15, Paragraph 2 “The state shall guarantee freedom of scientific research. It 
shall also guarantee the freedom of literary, artistic and cultural creativity if not contrary to public order and public 
morals. 
130  Article 9 of the Cyber Crimes Law No. 27 of 2015. Published on page 5631 of the Gazette No. 5343 of June 6, 
2015. 

http://www.anhri.net/reports/pressfreedom/05.shtml
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Article 10 criminalizes the use of this network for the purpose of facilitating or 

encouraging prostitution.  

 

The Law of Audio-Visual Media requires that the license agreement between the 

Audio-Visual Media Authority and the licensee of television and radio broadcasting 

must include the commitment of the licensee to respect the human personality, 

freedom and rights of others, the pluralistic nature of the expression of ideas and 

opinions, maintain public order and the requirements of public interest. Under the title 

of “violating general ethics and public moral norms”, Article 319 of the Penal Code 

punishes any person who presents or distributes in any public place any image, 

drawing, obscene form or anything else that could lead to moral corruption.131  

 

3.5.3 Limitations to Protect the Public Security 

For the protection of public security, Jordanian laws contained many limitations on 

freedom of expression and its means, especially the means of collective expression of 

opinion, which is often done through public meetings and marches. The Penal Code 

and the Law on Public Meetings are the main laws that limit freedom of expression to 

protect the public security.  

 

                                                 
131 The Penal Code, Article 319. “Whoever commits one of the following acts, he/she shall be punished by 
imprisonment for a period not to exceed three months or a by a fine not to exceed fifty dinars: 1. Sells or has in his 
/ her possession for sale, or distribution any obscene printed or written matter, or any obscene picture , photograph, 
drawing or mode or any other object tending to corrupt morals, or; 2. Displays or distributes in a public place any 
obscene picture, photograph, drawing or model or any other object tending to corrupt morals, or; 3. Operates or 
takes part in any business for the sale or publication or exhibition of any obscene printed or written matter or picture 
, photograph , drawing or model or other object tending to corrupt morals , or; 4. Advertises or makes known by 
any means whatsoever that a person is engaged in the sale, printing, reproduction, exhibition or distribution of any 
such obscene matter or thing.” 
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Under the title “of unlawful gathering and other types of crimes against public 

security”, the Penal Code imposes limitations on freedom of expression for the 

protection of the public security. Article 164 provides that:  

“1. If seven or more individuals gathered with the intent to commit a 

crime or achieve a common goal or they acted in such a way as to make 

people around them believe that – within the boundaries of logic - they 

will violate public security and that by them gathering they incite other 

persons to violate public security, such gathering shall be considered an 

unlawful one. 2. If the unlawfully gathered persons started to achieve 

the purpose and aim of their gathering in violating public security in a 

manner that frightens the public, such gathering shall be called a riot.” 

 
 
 

Article 165 also penalizes any person who participated in an unlawful gathering by 

imprisonment for a period not exceeding one year, or a fine not exceeding 25 JD, or 

by both penalties. 

 

The Law on Public Meetings is a law regulating the political and public life of civil 

society organizations, unions, clubs, entities, and associations. This law contains 

several limitations on citizens’ right to meet and express their views. These limitations 

are intended to protect public security.132  

 

The Law has defined the concept of the public meeting as a meeting to be held to 

discuss anything related to the public policy of the State.133 Article 4 provides that the 

organizers of the meeting or marches shall notify the Administrative Governor 48 

                                                 
132  Fawzi Al-Sanhoury. Public Meetings Law Violation of the Constitution and International Charters, Center for 
Development and Human Rights, Amman Net Website. February 13, 2011.  http://ar.ammannet.net/news/93550.      
( access date: March  8, 2018) 
133  The Law on Public Meetings, Article 2. 

http://ar.ammannet.net/news/93550
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hours before the date of the meeting or march, and at least 7 persons shall sign this 

notification. Article 5 provides that any meeting held or march organized in violation 

of the provisions of this Law and the regulations issued thereunder shall be deemed 

illegal. The Governor may order the dissolution of the meeting or march if he considers 

that the continuation of either of them may endanger the lives of individuals or public 

or private property or may harm public safety.134  

 

The Law on Public Meetings, in its current form, came after the 2011 constitutional 

amendment, which was followed by the amendment of this Law. The Law, before its 

amendment in 2011, gave the Administrative Governor absolute power to approve or 

not to approve any public meeting or march, where it cannot be held without his 

consent.  The Administrative Governor may refuse to hold the meeting or march 

without giving reasons.135 Therefore, the Law before the amendment had constituted 

a clear violation of the right to meet which guaranteed under Article 16 of the Jordanian 

Constitution. This Article recognizes the right of Jordanians to meet within the limits 

of the law.136  

 

Commenting on the Law on Public Meetings, Hamouri said that despite the 

amendment of the Law in 2011 to be in line with constitutional amendments that 

expanded the scope of freedoms, this law still constitutes a violation of freedom of 

meeting.137 According to Nasrawin, the main feature of the amended law is to maintain 

                                                 
134  The Law on Public Meetings, Article 7. 
135  Amal Al-Morshedi. Study on the Jordanian Public Meetings Law No. 7 of 2004 and its Amendments. Mohamah 
Net.  September 16, 201.  https://www.mohamah.net/law.  )access date: September 19, 2017). 
136  Jordanian Constitution, Article 16: 1. Jordanians shall have the right to hold meetings within the limits of the 
law. 2. Jordanians are entitled to establish societies and political parties provided that the objects of such societies 
and parties are lawful, their methods peaceful, and their by-laws not contrary to the provisions of the Constitution. 
3.  The establishment of societies and political parties and the control of their resources shall be regulated by law. 
137 Shahed Hamouri. Public Meetings in Jordan: On What Basis is it Prohibited? 7iber.com, March 2, 2016. 
https://www.7iber.com/ politics-economics/public-gathering-in-jordan/. (access date: October 3, 2017). 

https://www.mohamah.net/law
https://www.mohamah.net/law
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the hegemony of the administrative authority, represented by the Administrative 

Governor, on the freedom of Jordanians to meet.138 The amended law has maintained 

the basic idea in the Law before the amendment that the right to meet in Jordan is 

subject to the control of the Administrative Governor. The law keeps on the power of 

the Administrative Governor to take the security measures he deems appropriate 

according to his individual will, whereas the exception is to hold specific public 

meetings do not subject to the dominance of the Administrative Governor.139  

 

The main problem in this Law is the definition of the public meeting provided for in 

Article 2. The public meeting is defined as the meeting that is held to discuss matters 

relating to the public policy of the state. This definition is absolute in terms of its scope, 

persons, time, and place,140 where any meeting of two or more persons anywhere, even 

if it is in a private home or office, in which any subject related to public policy was 

discussed is considered a public meeting, and that it is necessary to inform the 

Administrative Governor of this meeting.141 

  

The concept of state policy, which if discussed at any meeting would turn this meeting 

into a public meeting, is a broad concept. It raises problems in practical application. 

The economic crisis in Jordan and the world, for example, is linked to the general 

policy of the state. Changing social conditions are also at the heart of the state’s policy. 

Accordingly, if these subjects are the focus of any meeting of two or more people, it 

                                                 
138  Laith Nasrawin, Analysis of Freedom of Assembly in the Jordanian Law on Public Meetings No 7 of 2004 and 
its Amendments. Mawared. The Arabic Human Rights Education Magazine. The Regional Office of Amnesty 
International Issue No 17, pp. 30-34, 2011. 
139 Laith Nasrawin. Analysis of Freedom of Assembly in the Jordanian Law on Public Meetings. Ibid. 
140 NCHR. The Situation of Human Rights in Jordan for the year 2011, 8th Annual Report, 2010. P 53. 
141 Issa Al – Marzeeq. Study on the Law on Public Meetings No. 7 of 2004 and its Amendments in Accordance 
with National and International Standards. Published by NCHR. 2016. P 25.  ; Laith Nasrawin, Analysis of 
Freedom of Assembly in the Jordanian Law on Public Meetings. Ibid.  
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will be regarded as a public meeting for the purposes of applying administrative 

trusteeship. The Law also gives the Administrative Governor the absolute right to take 

extensive security measures under the pretext of maintaining security and public order, 

which may lead to issuing the command to end the meeting.  

 

This power granted to the Administrative Governor raises concerns about the 

arbitrariness of the Administrative Governor or any of the security services associated 

with him. This is because the Law did not specify any responsibility for the 

Administrative Governor in case of exceeding the authority granted to him. Such a 

trend in the Jordanian Law on Public Meetings constitutes a violation of the right to 

meet stipulated in the Jordanian Constitution. It also violates Article 21 of the ICCPR 

1966, which recognizes the right to peaceful assembly.142  

 

The recommendations of the NCHR in its 2015 report stated that clear legislation 

should be enacted to ensure that citizens exercise their right to peaceful assembly, 

where the Center’s reports indicated that there are abuses by the security services in 

dealing with marches and public meetings.143 

 

On the other hand, the practical application of the Law on Public Meetings collides 

with the provisions of the illegal gathering provided in the Penal Code. This would 

completely empty the Law on Public Meetings from its content. Article 164 of the 

Penal Code stipulates that gathering of 7 persons or more for the purpose of achieving 

                                                 
142  ICCPR 1966, Article 21. “The right of peaceful assembly shall be recognized. No restrictions may be placed 
on the exercise of this right other than those imposed in conformity with the law and which are necessary in a 
democratic society in the interests of na tional security or public safety, public order (ordre public), the protection 
of public health or morals or the protection of the rights and freedoms of others.”    
143  NCHR. The Situation of Human Rights in Jordan for the year 2014, 11th Annual Report, 2015. p 76.   
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a common goal among themselves is an illegal gathering, especially if they act in a 

manner that would carry the persons around them to expect, within the circle of logic, 

that they will violate public security, or that they are in their assembly unnecessarily 

provoking other persons to disturb public security.144 

 

According to Nasrawin,145  the expansion of the definition of illegal assembly in the 

Penal Code to include any gathering of 7 persons with the aim of achieving a common 

goal, in a way which makes those around them think they will disturb public security, 

completely eliminates the idea of organizing any public meeting or march. Moreover, 

participants in any meeting or public assembly will certainly exceed 7 persons, and of 

course, through their meeting, they will seek to achieve a common purpose or goal. 

Meanwhile, in accordance with the Penal Code, if any person around them feels that 

this gathering would pose a threat to public security, the participants in these 

gatherings are considered perpetrators of an unlawful gathering. If they start to achieve 

the goal they have gathered for by making speeches and cheering in a way that 

frightens the people, this gathering is called riots.  

 

3.5.4 Limitations to Protect the Dignity, Honor, and Reputations of Others   

The right to reputation is a protected right at the international and national level. The 

protection of this right forms the basic components of a stable society.146 At the 

international level, this right has protected under Article 17 of the ICCPR 1966.147 This 

                                                 
144 Mohammed Bani Hani and Khaled Al-Zubaidi. Organizing the Right to Meeting in Jordanian Law: A 
Comparative Study with the Egyptian Law of Meetings. PhD diss., Yarmouk University, 2014. 
145  Laith Nasrawin, Analysis of Freedom of Assembly in the Jordanian Law on Public Meetings. Ibid.  
146  Pinky Anand. Right to Reputation’ is a Fundamental Right: The Right to Free Speech Cannot be Read to Mean 
that One Citizen Can Defame Another. Live mint. E- Paper. May 26 2016.   
147  ICCPR, Article 17, Paragraph 1. “No one shall be subjected to arbitrary or unlawful interference with his 
privacy, family, home or correspondence, nor to unlawful attacks on his honor and reputation.2. Everyone has the 
right to the protection of the law against such interference or attacks.” 

http://www.livemint.com/Search/Link/Author/Pinky%20Anand
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Article provides for the right of every person to be protected against arbitrary or 

unlawful interference with his privacy, family, home, or correspondence as well as 

against unlawful attacks on his honor and reputation. In its general comment No.16, 

the UNHRC considers that this right must be guaranteed against all interference and 

attacks, whether they arise from state authorities or from legal or natural persons. The 

obligations under this Article require the state to adopt legislative and other measures 

to implement the prohibition against such interference and aggression.148 

 

The limitations on freedom of expression to protect the right to reputations are 

intended to strike a balance between the right to freedom of expression guaranteed by 

international human rights instruments and state constitutions on one hand, and the 

need to protect the reputation and honor of individuals, which is also recognized by 

international instruments and constitutions on the other. The recognition of the equal 

rights of all human beings is the cornerstone of freedom, justice and peace.149  

 

Freedom of expression, including free and open debates on matters of public interest, 

even when it involves criticism of individuals, is of crucial importance in a democratic 

society for personal development, dignity, and fulfilment of everyone, as well as for 

the progress and welfare of society.150  

 

                                                 
148  UN Human Rights Committee (UNHRC), CCPR General Comment No. 16: Article 17 (Right to Privacy), The 
Right to Respect of Privacy, Family, Home and Correspondence, and Protection of Honour and Reputation, 8 April 
1988, available at: http://www.refworld.org/docid/453883f922.html (access date  October 30, 2017). 
149 ARTICLE 19 Organization. Defining Defamation: Principles on Freedom of Expression and Protection of 
Reputation. ISBN 1 902598 25 3.  July 2000.  
150  ARTICLE 19 Organization. Defining Defamation. Ibid.  
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The limitations on freedom of expression for the protection of the reputation of 

individuals has been mentioned in Article 19 of the ICCPR 1966. Paragraph 3 of this 

Article states that: 

 “The exercise of the rights provided for in Paragraph 2 of this Article 

carries with special duties and responsibilities. It may, therefore, be 

subject to certain limitations, but these limitations shall be provided by 

law and are necessary for respecting the rights or reputations of others 

and for the protection of national security, public order, public health, 

and morals.” 

 
 
 

Under the Jordanian legislations, the Penal Code, Cyber Crime Law, and the Press and 

Publication Law are the primary laws that include limitations on freedom of expression 

in order to protect the reputation and rights of others. The Penal Code has regulated 

the provisions of some crimes that may affect the reputation and honor of individuals, 

public employees, the King, state institutions, political regime, and the foreign states. 

Among these crimes are defamation, insult, and humiliation. These crimes are 

organized in Articles 188 to 199 under the title of “crimes against public authority” as 

well as in Articles 358 to 367 under the title of “crimes against freedom and honor.”  

 

Furthermore, Article 7 of the Press and Publication Law has regarded the fact that 

respecting the public freedoms of others, safeguarding their rights and not to harm the 

sanctity of their own lives are among of the principles and ethics of the profession of 

journalism, which are binding to journalists. These texts aim to protect the honor, 

esteem, social status of the person, and the respect and status he enjoys within the 

ethics and values that dominate the society in which he lives.  
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Under the heading of “defamation, insult, and humiliation”, the Jordanian Penal Code 

has mentioned the crimes that affect the person in his reputation and honor. Such 

crimes may be directed to the person in his personal capacity, or to a public official 

while doing his job or because of it, or to the King, or on one of the official entities, or 

courts, or public administration, or the army. The penalty is increased if such crimes 

are committed against a public official, public administration or the army.151 

 

Reputation is defined as the social status of a person in society, which requires others 

to treat him in line with this situation. In other words, it is a feeling of everyone that 

an individual deserves good treatment and the respect of community members 

commensurate with this feeling.152 A person may have more than one reputation. There 

is a personal reputation, professional reputation, and the political reputation associated 

with public figures.153  

 

Personal reputation is linked to the family and social life of the people, away from the 

circle of public life. A professional reputation is that which relates to the capacity and 

morals of a person in his job or career which does not envisage the possibility of 

exercising his profession or function without it, where each profession needs some 

qualities and qualifications and that prejudice to these qualities affects the professional 

reputation. As for political reputation, it is linked to the public character of the 

individual and the exercise of his work in the public domain.154  

 

                                                 
151  The Penal Code, Article 191.  
152  Aladdin Sinead. Criminal Protection of the Right to Honor and Reputation: A comparative Study, Ph.D. 
Thesis, Cairo University, 2004.  p 28. 
153  Mohammed Khader. Freedom of Opinion and Expression and the Right to Reputation. Ibid. 
154  Ibid. 
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The limitations on freedom of expression vary according to the type of reputation. The 

scope of criticism in the case of public figures should be extensive, due to its 

connection to the public interest. Therefore, criticism of public figures must be allowed 

when they are exercising the public office.155  

  

Article 188 of the Penal Code define defamation as “the imputation of a certain matter 

to a person, even if it was done with doubt, which might negatively affect his/her 

honor, dignity and exposes him / her to the hate and scorning of society regardless if 

such matter is punishable by law or not.” An insult is defined as “assaulting the dignity 

and honor of another person or his/her reputation, even if it was done with doubt, 

without accusing him/her with a specific matter.” According to Article 190 and Article 

390 of the Penal Code, humiliation means “any insult or cursing, besides defamation 

and insult, which is directed to the victim though the use of words or gestures or 

writings or drawings that are not made public, or through a phone call or a cable or 

harsh treatment.”  

 

In accordance with Article 191, the penalty for defamation is increased if it is 

committed against the Parliament or any of its members during the course of his work 

or as a result of the action done by that member, or if it is directed to the official entity, 

army, courts, public administration or any public official in the course of his job or 

because of what he has done in the performance of his duty. Under Article 192, a 

detractor cannot ask the court to prove the validity of what he alleged against the public 

                                                 
155  UNHRC. Ibid. Paragraph 34. 
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official except in the case where what is attributed to the public official is related to 

his duties or is a crime requires a legal punishment. This Article stipulates that: 

 “1. If the detractor requested permission to prove the truthfulness of 

what he attributed to the public official, his request shall not be granted 

unless what was attributed to the public official related to the duties of 

his post and constitutes a crime punishable by law.  

2.  If the defamation was related to the duties of the public official and 

was proved to be truthful, the perpetrator shall be announced innocent, 

if found otherwise, he shall be sentenced with the penalty stipulated for 

defamation. 

 3. If the subject of the defamation is an offense and the employee is 

prosecuted of a crime and the defamed official was proven innocent 

from committing such a crime despite this the but perpetrator 

knowingly accused him of committing the crime then defamation shall 

be considering as slander and the legal articles related to slander shall 

be imposed.” 

 

 

The Penal Code not only criminalizes defamation, insult, and humiliation directed to 

public officials and public figures but also criminalizes these acts if they are directed 

to the state institutions. In this regard, it applies the same provisions that is applied 

when criticizing a public official. Furthermore, Article 195 has expanded the scope of 

these crimes to include “prolong the tongue on the King or Queen or Crown Prince.” 

It stipulates that: 

“1. Whoever commits one of the following offences shall be punished 

by imprisonment from one to three years: 

a. Dared to insult His Majesty the King 

b. Sent a written or an oral massage or a picture or a comic drawing to 

his Majesty the King or posted such massage, picture or drawing in a 

way that would undermine the dignity of his Majesty. The same penalty 

shall apply if he/she incited another person to any such act. 



 

201 
 

c. Broadcasted in any way what is stipulated in subparagraph (1/b) of 

this Article and disseminated it among the people. 

d. Falsely accused his Majesty of an act or a say or circulated such 

accusations among the people. 

2. Whoever commits one of the offences stated above against her 

Majesty the Queen or the Crown Prince or one of the Crown Trustees, 

he / she shall be punished with the penalties stated in Paragraph 1 of 

this Article.” 

 
 
 

Meanwhile, Article 196 has increased the punishment for abasement if the victim is a 

public official while performing his duty or because of his duty.  It states that: 

“Abasement is punishable by: 

1. Imprisonment from one month to six months or a fine from 50 to 100 

JD or by both penalties if it was directed to a public official while 

carrying out the duties of his/her post or as a result actions taken by the 

official in the course of duty. 

  2. If the abased public official was one of the officials with executive 

powers, the penalty shall be from 3 months to one year.  

3. If abasement was committed through words or threatening gestures 

against a judge while adjudicating a case, the penalty shall be from 6 

months to two years.”  

 
 
 

The penalty of abasement, if directed against a normal person, is imprisonment for a 

period not exceeding one month or a fine not exceeding 10 JD.156 

 

Additionally, in Article 122, which came under the title of "offenses against 

international law", the Jordanian Penal Code has criminalized public humiliation, 

which is directed to a foreign country or its army or its flag or its national emblem. It 

                                                 
156 The Penal Code, Article 358. 
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also criminalizes defamation, insult and humiliation directed expressly to the head of 

a foreign state or its ministers or political representatives in the Kingdom of Jordan 

without allowing the detractor to prove the act that was the subject of defamation. 

 

On the other hand, defamation is one of the most common cyber- crimes. The services 

and technical capabilities of the internet have greatly aided in the commission of this 

type of crime, whether in writing, photography or audio. Defamation has been dealt 

with under Jordanian Cyber Crimes Law No. 27 of 2015. The provisions of this law 

do not differ significantly from those of the Penal Code. The Penal Code deals with 

the definition of general concepts covered by the Cyber Crimes Law, but the Cyber 

Crime Law differs only in the means used to commit these crimes.157 

 

Article 11 of the Cyber Crime Law states that anyone who intentionally sent, 

forwarded or published data or information via the internet or website or any 

information system that involves defamation or insult or humiliation to any person 

shall be sentenced to a term of not less than 3 months and a fine of not less than 1000 

JD and not more than 2000 JD.  

 

Based on the provisions of Article 11 of the Cyber Crime Law, The Criminal Court of 

First Instance of Zarqa convicted a person and sentenced him to 3 months 

imprisonment and a fine of 100 JD. The Court ruled that the sentence had been decided 

because the convict wrote a comment on his Facebook page saying that Police refused 

to write down the damage to his house as a result of the quarrel and they wrote that 

there was no harm. He also wrote they do not fear Allah, and were afraid to lose a meal 

                                                 
157  Respondent 12. Ibid. May 7, 2017. 



 

203 
 

of Shawarma. The Court found that this comment written by the convict constitutes 

contempt and insult to the General Security Service.158  

 

Article 11 of the Cyber Crime Law sparked controversy about its constitutionality. Al-

Armouti 159 described this Article as a jail for the mind and thought. He declared that 

this Article violated Articles 15 and 7 of the Jordanian Constitution, which guarantee 

freedom of expression. This opinion was in line with what was expressed by 

Kharabsheh,160 who confirmed his rejection of Article 11 of this Law and any Article 

that conflicts with the freedom of expression or other public freedoms. He also said 

that this Article contradicts Article 15 of the Jordanian Constitution.  

 

In an exclusive interview with Albosala (the Compass) News Agency, Al-Khatib161 

said that this Article came to circumvent the absence of provisions in the Press and 

Publications Law that allow the punishment of journalists. It is therefore used to 

silence voices and public freedoms, thus contradicting the Jordanian Constitution, 

which guarantees freedom of expression.  

 

According to “the principles on freedom of expression and protection of reputation” 

published by ARTICLE 19 Organization, the purpose of defamation laws should not 

be designed to protect individuals from harming a reputation they do not enjoy or 

deserve, or to use defamation laws to provide immunity to certain persons or entities 

                                                 
158 The Criminal Court of First Instance of Zarqa. Resolution No. (342/2016). Dated: May 15, 2017.   
159 Saleh Al-Armouti (Former Bar Association President and the Member of the Current House of Representatives). 
Interview with   Ruba Karasna (Albosala Website). Published at the Website under the Title (Lawyers: Article 11 
of "Cyber Crimes Law is Contrary to the Constitution), March 7, 2016. http:// www. Albosala. com 
/News/Jordan/2016/3/7.( access date: February 8, 2018).   
160 Mahmoud Kharabsheh (Former Member of Parliament and a Member of the Legal Committee in the17th House 
of Representatives) Interview with   Ruba Karasna. Albosala Website. Ibid. 
161 Abed Al-Khadir AL-Khateeb. Interview with Ruba Karasna. Albosala Website. Ibid.  
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who can prosecute others while the other cannot prosecute them. Consequently, the 

defamation laws cannot be justified if their purpose or outcome is the following: 

1. Prevent legitimate criticism directed to officials or reveal their disadvantages 

or their corruption. 

2. Protect the reputation of symbols, such as the state symbol, religious symbols, 

or flags and national emblems. 

3. Protect the reputation of the state or nation.162  

 

Moreover, various public entities should be prevented from establishing defamation 

suits, including those that are part of the legislative, executive, and judicial authorities, 

or those performing different public functions. The supreme national courts in a 

number of countries restricted the ability of public entities, including elected entities, 

public institutions as well as political parties to establish defamation suits. These 

measures constitute a recognition of the vital importance of criticism in a democratic 

society especially criticism of the government and public entities.163  

 

In addition, the three international officials responsible for the promotion of freedom 

of expression - the UN Special Rapporteur, the Freedom of Information Commission 

of the Organization for Security and Cooperation, and the Special Rapporteur on 

Freedom of Expression of the Organization of American States - have repeatedly 

called for the repeal of criminal defamation laws. In their 2002 Joint declaration, they 

said criminal defamation is not a justification for restricting freedom of expression. 

All laws on criminal defamation should be repealed and replaced, if necessary, with 

                                                 
162 ARTICLE 19 Organization. Defining Defamation. Ibid.    
163 Ibid. 
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appropriate civil defamation laws.164 In its observations on the State’s periodic reports, 

the UNHRC had pointed to the existence of the criminal offense of “defaming the 

state” and called for its abolition of the question of who was entitled to bring a libel 

suit.165 

 

3.5.5 Limitations to Protect the Sanctity of Private Life 
 
The right to private life is one of the inherent rights of personality. This right is 

guaranteed in the Jordanian Constitution in accordance with Article 7, which considers 

that “any attack on rights and freedoms or the inviolability of private life is a crime 

punishable by law.” The exercise of freedom of expression must be restricted to the 

extent that it does not harm the sanctity of others, since the relationship between 

freedom of expression and the inviolability of private life is inverse. Therefore, 

freedom of expression and the right to privacy are guaranteed in the Jordanian 

Constitutions equally. However, it is necessary to strike a balance between them.166 

 

The right to privacy is defined as the right to be left alone, which means the right of a 

person to preserve the secrets of his personal life and not to be published by others 

except by his will.167 Jordanian legislation does not define the right of privacy. This 

may be attributed to the difficulty of setting a specific definition of this right due to its 

wide scope, which is affected by the social and moral values prevailing in society in 

addition to the difference of this scope from one person to another, as what is 

considered by someone of the privacy of his life may not be considered the same by 

                                                 
164  Amirah Abdel Fattah. Freedom of the Press in Egypt. Ibid.  
165  Ibid. 
166  Shatha AL-Assaf. The Right of Inviolability of Private Life as a Restriction on the Freedom of Expression in 
Jordanian Law: A Comparative Study. PhD Theses. University of Jordan. 2015.  
167   Samuel Warren and Brandeis Louis. “The Right to Privacy.” Harvard Law Review Association, 4, no. 5. 1890: 
193-220. doi:10.2307/1321160. Stable URL: http://www.jstor.org/stable/i256795       
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another person. Furthermore, the private life of a normal person is different from the 

private life of a public figure.168  

 

Amman Court of Appeal169 defined the scope of the private life to include marital, 

emotional and family life. It also includes the facts and events related to the life of the 

individual that he wishes to remain secret, to live a calm and tranquility life. The 

French courts also do not identify a specific definition of this right, but prefer privacy 

to be judged according to the circumstances of each case.170 The need for the right to 

private life has increased recently, due to the emergence of modern challenges to this 

right because of the technological development in the media and rapid dissemination 

of information. These challenges have led the legislature to target a balance between 

freedom of expression and the right to private life.171 

 

The right to privacy is one of the limitations on freedom of expression that has been 

enshrined in Jordanian laws. By reviewing the Press and Publication Law, it is found 

that it includes many limitations on the press as one of the most prominent expressions 

of opinion to protect the right of privacy. Article 4 assured the exercise of freedom of 

the press within the limits of the law and in the framework of preserving the rights and 

freedoms, public duties, and respect for the freedom and privacy of others.  Article 5, 

meanwhile, obliges the press to investigate the truth and abide by the accuracy, 

impartiality, and objectivity of presenting the press materials and refrain from 

                                                 
168 Shatha Al-Assaf. Ibid. p 135. 
169 Amman Court of Appeal. Resolution No. (33568/2009) Dated June 21, 2009, Resolution No. (30429/2012) 
Dated September 25, 2012. 
170  Embassy of France in Washington D.C.  French Legislation on Privacy.  December 2, 2007.   
171  Shatha Al-Assaf. Ibid. 136. 
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publishing what is contrary to the principles of freedom, national responsibility, human 

rights and the values of the Arab and Islamic nation.  

 

Article 7 of this Law also considered that respecting the public freedoms of others, 

protecting their rights, and not harming the inviolability of their private lives are part 

of the ethics of the profession of the press, which is binding on the journalist in 

accordance with the provisions of the Journalism Code of Ethics.172  

 

This Code obliges the journalist to respect the secrecy of citizens’ affairs within the 

framework of international principles, applicable laws and the ethics of journalism. It 

stressed that everyone has the right to respect his personal, family, healthy life, and 

respect his correspondence. It also forbids defaming individuals, publishing their 

secrets and taking pictures of them in private places without their consent. Moreover, 

it requires the observance of individual privacy, excluding the privacy that affects the 

public interest or political life within the community. Furthermore, Article 38 of the 

Press and Publication Law prohibits the publication of what includes defamation or 

insult of individuals or infringes upon their personal freedoms or contains false 

information or rumors against them. 

 

Amman Court of Appeal judged that,173 in order to commit the offense provided for in 

Article 7 of the Press and Publication Law, the material and mental elements of the 

                                                 
172 The Press and Publication Law, Article 7. “Journalism ethics are binding on the journalist; they include: a. 
Respecting public liberties of others, safeguarding their rights, and refraining from encroaching upon their private 
life. b. Considering the freedom of thought, opinion, expression, and access to information an equal right for the 
press and the citizen. c. Maintaining balance, objectivity, and honesty in presenting press material. d. Refraining 
from publishing anything that would, in any form, incite violence or call for dissension among citizens. e. 
Refraining from bringing or obtaining advertisements. f. Commitment to the provisions and principles of the 
Journalism Code of Ethics issued by the Association.” 
173 Amman Court of Appeal. Resolution No. (382/2004). Dated April 14, 2004. 
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crime must be available. The material element is achieved through publishing all that 

constitutes the lack of respect for public freedoms, violate the rights, and affects the 

inviolability of the private lives, as well as the lack of balance, objectivity, and 

integrity in the presentation of the press materials. The mental element is achieved 

through the commission of this crime intentionally by knowingly and willingly, 

meaning that the actor shall know that his publications will lead to violate the freedoms 

or harm the inviolability of private life. Despite his knowledge of the impact of these 

publications, he did publish.  

  

The Court of First Instance of Amman also ruled that the interpretation of the text of 

Article 7 of the Press and Publications Law should not be extended or measured to 

include the author of the book, but rather that it should be limited to the journalist, 

whereas it is well established in jurisprudence and judicature that the provisions of 

criminalization must be interpreted narrowly.174  

 

The Law of Audio-Visual Media also imposed limitations on the media when 

exercising its work. The Law requires that the license agreement between the media 

body and the person licensed to broadcast must include a commitment to respect 

human dignity, personal privacy, the freedoms and rights of others. Article 20, 

Paragraph l states the licensee’s obligation to respect the human personality, the 

freedoms and rights of others, the pluralistic nature of expressing ideas and opinions, 

and broadcasting the news and events objectively as well as maintaining public order, 

public interest, and the needs of national security.175 

                                                 
174   Criminal Court of First Instance of Amman. Resolution No. (2650/2008). Dated September 14, 2004. 
175  The Law of Audio-visual Media No.26 of 2015, Article 20, Paragraph l. 
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3.6 The War against Terrorism and its Impact on Freedom of Expression in 

Jordan 

The war against terrorism has begun clearly in 2001, in particular, after 11 September 

bombings that targeted the United States. Following the bombings, the UN Security 

Council unanimously adopted the Resolution No. 1373, obliging the states to take the 

necessary steps needed to combat terrorism.176 This Resolution urged states to enact 

anti-terrorism laws or amend their laws. Jordan is one of the countries that put this 

Resolution into effect through the enactment of the Temporary Anti –Terrorism Law 

of 2001.177   

 

In 2006, Jordan witnessed terrorist bombings that took place in three hotels in Amman, 

and led to the deaths of 57 persons.178 The bombings pushed the Government to repeal 

the 2001 Law and replace it with the Anti-Terrorism law of 2006. This Law raised 

wide debate among the political, partisan, and social circles. Riyadh Newspaper in its 

issue No. 13860 spotted the varying reactions about this Law. According to this 

Newspaper, the Law had faced wide rejection from the opposition, being seen as 

tightening freedoms, and therefore violations of human rights.  

 

The Jordanian Bar Association considered that this Law gave wide powers to the State 

Security Court and the security services, and stripped the civil courts of these 

authorities. It contributed to the expansion of the role of special courts, which is 

contrary to the Constitution, while the supporters regarded there being an urgent need 

                                                 
176  UN Security Council. Resolution No. 1373 (2001) on Threats to International Peace and Security Caused by 
Terrorist Acts, Adopted by the Security Council at its 4385th Meeting, on 28 September 2001.   
177  Dalia Za'tara. “Freedom of Expression and the War on Terrorism.Ibid.   
178 Saed Hatter. “Perpetrators of Amman Attacks Prepared the Explosives Inside Jordan. BBC Arabic Newspaper.  
November 15, 2005. Available at:  BBC Arabic http://news. bbc.co.uk/hi/ arabic/middle_ east_news/newsid_ 
4428000/4428186. Stm.  (access date: December 7,   2016). 
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for this Law to counter the terrorist forces targeting the security of the state. The 

Minister of the Interior at that time, Eid al-Fayez, explained that this Law is consistent 

with the international treaties related to combating the phenomenon of terrorism to 

which the Kingdom has joined. It aims to prevent the crime of terrorism before it 

occurs.179 

 

In the wake of the Syrian revolution, the so-called Daesh (ISIS) emerged. Daesh has 

been classified internationally and locally as a terrorist organization. This organization 

has posed a serious threat to the Jordanian State, especially since it found popular 

support in Jordan at the beginning of its appearance and before people discovered the 

reality about this organization. In the light of this terrorist threat, the Jordanian 

authorities amended the Anti-Terrorism Law in 2014. This amendment, which 

included 4 Articles in the Law, extends the definition of terrorism to include nonviolent 

acts such as “disrupting Jordanian relations with a foreign country.”180 This charge is 

already present in the Penal Code and is used periodically to punish the peaceful 

criticism of foreign states or their rulers.181  

 

These amendments have broadened the range of terrorist acts. In accordance with the 

amended Article 3, the following actions have become terrorist acts: 

1. Acts that subject the kingdom to danger of hostile acts, disturb its relations with 

a foreign state, or expose Jordanians to danger of acts of revenge against them 

or their property. 

                                                 
179  Jamal Ashtawi. “Anti -Terrorism Draft Law Raises a Heated Political Debate in Jordan.  Riyadh News Paper. 
Amman.  June 5, 2006 - issue No. 13860. http://www.alriyadh.com/160580. (n access date: March 12, 2018). 
180  Ines Osman. 10 years on: Jordan’s Anti-Terrorism Law. Ibid. 
181  HRW. Jordan: Terrorism Amendments Threaten Rights Greatly Expand Categories of Terrorist Acts. May 17, 
2014.  
 

http://www.alriyadh.com/160580
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2. Any information system or network that facilitates terrorist acts, supports or 

spreads ideas of a group that undertakes an act of terrorism, or subjects 

Jordanians or their property to danger of hostile acts or acts of revenge. 

3. Possessing or handling in any way dangerous materials or weapons or working 

with them to use them for terrorist acts or unlawfully. 

4. Attacking the King or his freedom, the Queen, the Crown Prince, or a guardian 

of the throne. 

5. Any act committed with the intent to provoke an armed rebellion or changing 

the constitution in an unlawful way. 

6. Forming a gang with the intent to commit thievery or infringe on people or 

their property. 

 

In justifying the adoption of this Law, the Minister of the Interior, Salama Hammad, 

said that the reason behind the adoption of the Anti-Terrorism Law of 2014 was a 

message to terrorist everywhere who are trying to undermine the security and stability 

of the country It also aims to tighten the grip on terrorists who carry a suspicious 

agendas, who lack awareness and knowledge, who are led by ignorance and are 

controlled by their tyrannical desires.182 The Council of Ministers explained that the 

reasons for adopting the Amended Anti-Terrorism Law are to strengthen the security 

system in the face of terrorism, to track persons suspected of committing or attempting 

to commit terrorist acts, to surround them, and to reduce the risk of their movements.183 

 

                                                 
182 AL-Ghad Newspaper.  Hammad: Amending the Anti- Terrorism Law is a Message to Every Terrorist Trying to 
Harm Jordan. Monday, 9 January 2017. 12:17 pm. http://www.alghad.com/articles/ 1361832- (access date: July 4, 
2017).   
183 Ibid. 
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3.7 Discussion and Analysis  

The Jordanian Constitution provides for the freedom of expression in Article 15 and 

authorizes the Legislative Authority to limit this right, where the constitutional 

provisions that provide for this freedom ends with “provided that it does not exceed 

the limits of the law.” However, Article 128 of the Constitution stipulates that “the 

laws issued in accordance with this Constitution for the regulation of rights and 

freedoms may not influence the essence of such rights or affect their fundamentals.”  

 

The Legislative Authority, when enacting laws limiting freedom of expression, has not 

taken the provisions of Article 128 of the Jordanian Constitution into account. The 

reason for this is that the provisions of Article 128 has come in general terms without 

providing for specific controls that the laws must abide by when limiting the rights and 

freedoms. It does not illustrate what the essence of the right and what is its 

fundamentals. This ambiguity and generality led the legislator not to abide by these 

controls. Therefore, the reality indicates that the Jordanian Constitution does not 

include effective controls restricting the legislator when it places legal limitations on 

freedom of expression. 

 

The Jordanian legal system includes many laws that limit freedom of expression in all 

its manifestations and restricts their practice. The most prominent of these laws are the 

Penal Code of 1960, Anti- Terrorism Law of 2006, the Press and Publications Law of 

1998, the Cyber Crimes Law of 2015, and the Law on Public Meetings of 2004.These 

laws have been passed by the Legislative Authority in response to the provisions of 

the Constitution, which authorized it to enact such laws in order to strike a balance 

between conflicting interests. However, these laws contain provisions that violate the 
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citizens’ right to express their opinion, in violation of Articles 15 and 128 of the 

Jordanian Constitution and Article 19 of the ICCPR 1966, which was ratified by the 

Jordan authorities.Table 3.1 lists Articles of laws violating freedom of expression. 

 

Table3. 1  

Articles of Laws Violating Freedom of Expression 

No. Law Name Articles Interest Protected  

1 The Penal Code of 1960, 118 External State Security 

149 Internal State Security 

164 Public Security 

122, 191, 1 92 Public Officials, State 

Institutions, Foreign 

Officials and Diplomatic 

2 Anti- Terrorism Law of 2006 2 , 3 State Security 

3 The Press and Publications Law 

of 1998 

5 Right to Reputation, 

National Responsibility, 

Values of the Arab and 

Islamic Nation. 

4 The Cyber Crimes Law of 2015, 11 Right to Reputation 

5 Law on Public Meetings of 2004 2, 7 Public Security 

 

The problem of freedom of expression has emerged clearly in the legal provisions that 

aim to protect the internal and external security of the State, which have been 

introduced within the jurisdiction of the State Security Court. These provisions are; 

Articles 118, and Article 149, Paragraph 1, of the Penal Code, as well as Articles 2 and 
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3 of the Anti-Terrorism law. These Articles have opened the way to expanding 

criminal liability under the pretext of protecting the state security, and combating 

terrorism.   

 

Article 3 of the Anti-Terrorism Law is the text that has been strongly criticized for its 

violation of freedom of expression, particularly after the amendment of the Anti-

Terrorism Law in 2014. It has broadened the definition of terrorism, and extended the 

scope of acts considered terrorist. Additionally, there is overlap and contradiction 

between the provisions of Article 3, Paragraph (b), of the Anti-Terrorism Law and 

Article 118 of the Penal Code. This overlap leads to confusion in determining the 

applicable law in the issues relating the freedom of expression. 

 

The problem also arose in legal provisions aimed at protecting public security, both in 

the Penal Code and in the Law on Public Meetings. Article 164 of the Penal Code 

abolishes the right of Jordanians to hold public meetings and organize marches, which 

is considered one of the most important political rights stipulated in the ICCPR 1966. 

It also constitutes a violation of the right to meet provided for in Article 16 of the 

Jordanian Constitution.  On the other hand, Article 164 of the Penal Code contradicts 

some provisions of the Law on Public Meetings, where this Article defines the illegal 

meeting in an extended manner. 

 

With regard to the Law on Public Meeting, Article 2 of this Law defines the public 

meeting as an absolute definition in terms of its scope. Article 7 also gives the 

Administrative Governor absolute power to dissolve meetings and marches, depending 
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on his discretionary authority, without being subject to any legal accountability in the 

event of exceeding the authority granted to him. 

 

Additionally, the problem of freedom of expression appeared in legal provisions 

limiting freedom of expression in order to protect the reputation of public officials and 

the state institutions from criticism, as well as the foreign officials and diplomatic 

representatives. These Articles are 122, 191, and 192 of the Penal Code, Article 11 of 

the Cyber Crime Law, and Article 5 of the Press and Publication Law. The Penal Code 

has been more rigorous in the case of criticizing public officials. It increases the 

penalty of defamation for 2 years imprisonment if criticism was directed to any of the 

official institutions in the state, while the original penalty is the imprisonment for a 

period of not less than two months and not more than one year if the defamation was 

directed against an ordinary person.   

 

The Press and Publication Law No. 32 of 2012 does not achieve the protection of press 

freedom at the level required by the Constitution, where this Law contains 

criminalization provisions that are characterized by flexibility, which can be 

interpreted broadly. This is due to using vague and loose phrases, such as accuracy, 

impartiality, objectivity, media ethics, the principles of freedom, national 

responsibility, and the values of the Arab and Islamic nation. These terms and phrases 

may be interpreted differently depending on the circumstances and conditions. 

Therefore, they cannot be regarded as a legal tool to limit the media and press freedom. 

Furthermore, the scope of these terms is extensive and varies from time to time, which 

makes it incompatible with the stability of the legal rules. These terms also contravene 
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the principle of legality, which requires the precise definition of the elements of the 

crime in clear and unambiguous terms. 

 

3.8 Conclusion 

The purpose of this chapter is to identify the legal limitations imposed on freedom of 

expression, as well as their role in the existence of the problem on which the study is 

based. The chapter reviews the provisions of these laws that include limitations on 

freedom of expression in order to protect the general interests of the society and the 

interests of individuals and their rights. It clarifies the legal provisions limiting 

freedom of expression to protect national security, whether internal or external, and 

the provisions aimed at protecting public order, public morals, and public security.  

 

With regard to the protection of the interests and rights of individuals, the chapter 

clarifies the limitations on freedom of expression to protect the reputation, honor, and 

dignity of individuals as well as the legal provisions aimed at protecting the right to 

privacy.  

  

This chapter concludes that some of the legal provisions limiting freedom of 

expression have been formulated in a vague and broad manner. So that they can be 

interpreted in different ways. In addition, some legal provisions conflict with other 

provisions in other laws. This ambiguity, looseness, and contradiction between the 

legal provisions transform these laws from their supposed role in regulating freedom 

of expression into a violation of this freedom. 
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The violation of freedom of expression by the laws governing this freedom calls into 

question the role of the Constitutional Court in overseeing the constitutionality of these 

laws. Accordingly, the next chapter addresses the provisions of the Jordanian 

Constitutional Court and its role in protecting freedom of expression. 
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CHAPTER FOUR 

 THE JORDANIAN CONSTITUTIONAL COURT 

 

4.1 Introduction 

Oversight of the constitutionality of laws constitutes one of the basic principles for the 

protection of rights and freedoms.1 It is also an important element in the formation of 

the legal state, which is based on the principle of the rule of law.2 This principle is 

based on the fact that the Constitution is the fundamental law on which the legal and 

political system of any country is built. Thus, the Constitution is superior to other 

legislations. As a result, the constitutional rules can only be repealed or amended by a 

similar constitutional rule. It also means that the legal rules may not be explicitly or 

implicitly contrary to constitutional rules, whether in text, content, or objectives. 

Otherwise, these legal rules become unconstitutional and must be judged null and 

void.3 

 

The function of oversight on the constitutionality of laws is usually vested in a neutral, 

independent, and specialized entity, which controls acts of the legislature. Thus, this 

entity constitutes the true protector of the Constitution in terms of form and content. 

                                                 
1  The term “oversight” mentioned in the Jordanian Constitution under Article 59, Paragraph 1 “The Constitutional 
Court shall have the competence of oversight on the constitutionality of laws and regulations in force and issue its 
judgments in the name of the King. Its rulings are final and binding on all authorities and all. Its rulings will take 
effect immediately unless another date is specified by the ruling. The Constitutional Court’s rulings will be 
published in the Official Gazette within fifteen days from the date of issuance. 
2  Ali Mohammed. “The Requirements of Activating the Supervision of the Constitutionality of Laws under the 
Constitutional Amendments: (Algeria and Morocco model).” Journal of Law and Society (ASJP). Vol 1, (8), 120-
141 .2016 
3   Ibrahim Sheha. Political Systems and Constitutional Law, 3ed.  (Alexandria: Manshaat Al Ma’aref, 2000). P205. 
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The Jordanian Constitution, from its inception in 1952 until the 2011 constitutional 

amendments, had not contained any provision dealing with the oversight of the 

constitutionality of laws. Under the 2011 constitutional amendments, the Constitution 

has provided for the establishment of a Constitutional Court. Article 58, Paragraph 1 

of the Constitution stipulates, “A Constitutional Court shall be established by a law 

and based in Amman and shall be deemed an independent and separate judicial body. 

It shall consist of at least nine members, including the president, all of whom shall be 

appointed by the King.” Article 59 Paragraph 1, defines the functions of this Court by 

providing that “the Constitutional Court shall have the competence of oversight on the 

constitutionality of the applicable laws and regulations and its judgments shall be 

issued in the name of the King”. 

 

Based on the conclusion discussed in Chapter 3 of this study, there are some provisions 

under the Jordanian laws that do not conform to the provisions of the Constitution. The 

question remains why the Constitutional Court has not expressed its opinion in these 

legal provisions and therefore issuing a decision to repeal such legislation if it found 

that they violated the provisions of the Constitution. 

 

This chapter aims to answer the third objective of this study, which is to examine the 

effectiveness of the Jordanian Constitutional Court in protecting freedom of 

expression in Jordan. It clarifies first the concept and importance of the oversight on 

the constitutionality of the laws.  It then addresses the oversight on the constitutionality 

of laws and regulations in Jordan in the light of the establishment of the Constitutional 

Court.  
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4.2 Concept and Importance of the Oversight on the Constitutionality of the Laws 

The Principle of Oversight on the Constitutionality of Laws is among the constitutional 

principles that countries are keen to include in their constitutions. This principle, along 

with the principle of independence of the Judiciary, the principle of separation of 

powers, and the principle of supremacy of the Constitution constitute one unit that can 

serve as a protective shield to ensure an effective guarantee for rights and freedoms. 

 

4.2.1 Concept of the Oversight on the Constitutionality of the Laws 

The Constitution is a symbol of the state and its constituent document adopted by the 

state when it is established. It determines the nature of the political regime in the state, 

establishes the authorities and defines their competencies, and illustrates the nature of 

the relationship between these authorities. It also determines the rights and freedoms 

of individuals and the necessary guarantees to protect them.4  

 

The Constitution acquires several meanings at once, and carries symbolic, 

philosophical, and legal value. The Constitution is a symbol before it is a law; it reflects 

the establishment of the state or its new regime in the event of a change in its former 

regime. The philosophical concept emerges through the acceptance of members of 

society, both rulers and governed, to be subject to its provision.5  

 

The Constitution seeks to strike a balance between the requirements of the authority 

on the one hand, and the need to provide essential guarantees for the protection of 

rights and freedoms on the other, whereas the exercise of authority may require 

                                                 
4   Ibrahim Sheha. Ibid. p 8. 
5  Elliot Bulmer. “What is a Constitution? Principles and Concepts.” International IDEA Constitution-Building 
Primer, Stockholm. 2014. 
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limitations on the rights and freedoms, while the protection of the rights of individuals 

requires the imposition of controls on such limitations.6 Accordingly, the Constitution 

conveys the community from the dictatorship of power and chaos of freedom to the 

establishment of the rule of law. 

 

The rule of law is based on several principles, including the principle of hierarchy of 

legal norms. The constitutional rules are considered at the top of this legal pyramid 

because they are issued by the constituent power. It followed by normal legal rules 

issued by the legislature, then the regulations or regulatory decisions issued by the 

executive branch, finally individual administrative decisions that form the base of this 

pyramid.7 

 

This hierarchy produces multiple results, represented in; the subjugation of the inferior 

legal rule to the superior one in this hierarchy. Therefore, the ordinary legislator must 

take into account the constitutional rules which have the superiority over other laws 

and regulations. This is known as the supremacy of the Constitution, which results in 

the realization of the principle of oversight on the constitutionality of laws.8 

 

4.2.2 Importance of the Oversight on the Constitutionality of the Laws 

The envisaged purpose of adopting an oversight of the constitutionality of laws is to 

ensure the principle of supremacy of the Constitution, which is the real guarantor of 

rights and freedoms.9 It is therefore a valuable means of promoting human rights and 

                                                 
6   Booker Idris. AL-Wajeez in the Constitutional Law and Political Institutions. (Cairo: Modern Book House. 
2003). p 63. 
7   Abdul Ghani Bassiouni.  Ibid. p 167. 
8   Abdul-Moneim Mahfouz and Noman Al-Khatib. Ibid. p 162. 
9   Ibrahim Sheha. Ibid.p 272. 
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achieving justice.10 Hence, the importance of oversight on the constitutionality of laws 

can be summarized as follows: 

 

4.2.2.1 Protecting the Democratic System and the Rule of the Constitution 

The oversight of the constitutionality of laws is one of the pillars of the democratic 

system, whereby the democracy requires the existence of legislative authority to 

undertake the task of enacting laws. It also requires the existence of a judicial body to 

interpret the provisions of the law, and to ensure that the provisions of the Constitution 

are not violated.11  

 

The laws are supposed to be compatible with the Constitution, which requires the 

existence of a Constitutional Court to monitor the constitutionality of these laws. 

Establishing the Constitutional Court will lead to protect the principle of the rule of 

law, and the establishment of a democratic state where rights and freedoms are 

respected.12 This is because democracy cannot be an effective reality, only in a country 

that has effective oversight on the constitutionality of laws. Such oversight must be 

carried out by an independent constitutional body to repeal any legislation inconsistent 

with the will of the people expressed in the Constitution. 13  

 

Some French jurists consider the oversight on the constitutionality of laws to be an 

inevitable consequence of the principle of separation of powers. Just as the Judiciary is 

                                                 
10  Laith Nasrawin. “Protecting Human Rights Through Constitutional Adjudication - Jordan as a Case Study.” 
Digest of Middle East Studies, Wiley Online Library. Volume 25, 2. 2016. 264–284. 
11  Muddather Abu- Karaki , Raed S. A Faqir and Majed Ahmad K. Marashdah. “Democracy and Judicial 
Controlling in Jordan: A Constitutional Study.” Journal of Politics and Law, 4(2), 180–195. doi:10.5539/jpl. 
v4n2p180. 2011. 
12  Laith Nasrawin. Protecting Human Rights through Constitutional Adjudication. Ibid.  
13 Bojan Bugarič. “Protecting Democracy and the Rule of Law in the European Union: The Hungarian 
Challenge.” LSE ‘Europe in Question’ Discussion Paper Series, LEQS Paper No. 79/2014. 2014. http://www. 
lse.ac.uk /europeanInstitute/LEQS/LEQSPaper79.pdf.  

http://www/
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not allowed to infringe upon the jurisdiction of the legislature, the Legislative 

Authority may not be allowed to interfere in the jurisdiction of the Judiciary.14 If the 

Legislative Authority allows itself to enact a law that contradicts the Constitution, the 

Judiciary should not be forced to participate in the legislative violation of the 

Constitution through the application of the violating law. Such coercion is considered 

an infringement of the jurisdiction of the Judiciary by the legislature. Therefore, there 

must be an independent body to decide the constitutionality of these laws.15 

 

4.2.2.2 Ensure Respect for the Rights and Freedoms 

The oversight of the constitutionality of laws aims to verify that the legislator is 

exercising his function within a constitutionally permissible range. This means 

inevitably forcing the legislator to respect the rights and freedoms, since the 

Constitution is the guarantor of these rights.16 The authority of Parliament, in the 

absence of being subject to constitutional control, is considered extremely dangerous. 

It may push Parliament to enact laws that are not consistent with the spirit of the 

Constitution and its provisions, which violates the essence of rights and freedoms.17 

 

All constitutions, including the Jordanian Constitution, did not address all rights and 

freedoms in the same way. There are certain rights that are regulated by laws enacted 

by the legislature according to its discretionary authority, which requires constitutional 

control over this legislation. This control must be carried out by a specialized and 

independent body. This body should ensure that the legislature does not exceed the 

constitutional controls when exercising its discretionary authority in regulating the 

                                                 
14  Ali Shatnawi. The Jordanian Constitutional System, 3rd ed. (Amman, JO: Dar Wa’el. 2013). 
15  Ibrahim Sheha, Ibid. p 272. 
16  Ali Mohammed. Ibid.  
17  Faisal Shatnawi. Human Rights and International Humanitarian Law.Ibid.   p 227. 
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exercise of rights and freedoms.18 Thus, the oversight of the constitutionality of laws 

is a mainstay and a fundamental protection of rights and freedom, and therefore, 

transferring the constitutional provisions protecting  the rights and freedoms from the 

theoretical text to practical reality.19 

 

4.2.2.3 Achievement of the Political and Legal Stability 

Oversight of the constitutionality of laws will undoubtedly lead to political and legal 

stability in the state,20 where the views may differ around the constitutionality of some 

provisions of laws and regulations. In such a case, it would be necessary to resort to a 

body with a constitutional competence to adjudicate this dispute. Thus, oversight of 

the constitutionality of laws leads to the avoidance of legislative chaos and legal 

stability, as well as the settlement of disputes over the rights and legal status 

established by law.21 

 

Since the ordinary courts may consider disputes that may be governed by different 

laws, in this case, it is necessary to have a Constitutional Court to determine the 

meaning of the Constitution and to link all laws to the Constitution. Thus, the unity of 

the legal system, which the Constitution stands at the top, is maintained, and then, 

achieving the legal stability based on the principle of the supremacy of the 

Constitution.22 Therefore, the oversight on the constitutionality of laws leads to the 

unity and cohesion of the legal system and the harmony of laws with the Constitution. 

                                                 
18  Faisal Shatnawi. Human Rights and International Humanitarian Law. Ibid. p 228 
19  Muddather Abu- Karaki , Raed S. A Faqir and Majed Ahmad K. Marashdah. Ibid.  
20  Faisal Shatnawi. Human Rights and International Humanitarian Law. Ibid. p 227. 
21  Naji Makki. Director General of the Federal Supreme Court of Iraq. Philosophical Foundations for the Control 
of the Constitutionality of Proposed Laws and Constitutional Amendments, Research Paper, University of 
Baghdad: Center for Strategic Studies, 2009.   
22  Faisal Shatnawi. Human Rights and International Humanitarian Law. Ibid. p 228. 
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This enables the provisions of the Constitution to be reflected in all laws to make these 

laws an integral part of the Constitution. The legal system is diverse in its branches, 

means, and protected interests, but all should be under the umbrella of the Constitution 

and subject to uniform constitutional principles.23 

 

4.3 The Oversight on the Constitutionality of Laws and Regulations in Jordan 

The Jordanian Constitution, before 2011, did not include any provision relating to the 

oversight of the constitutionality of laws. It had provided for the existence of the 

Higher Council for the Interpretation of the Constitution, which was abolished under 

the 2011 constitutional amendments. The mission of this Council was confined to the 

interpretation of the provisions of the Constitution. It was also tasked to prosecute 

Ministers in criminal offenses arising from the performance of their jobs; however, it 

was not authorized to oversee the constitutionality of laws.  

 

Oversight of the constitutionality of laws and regulations was taken over by the 

Judiciary after initially refraining from doing so. The refraining was justified by the 

fact that there was no explicit constitutional provisions authorizing or preventing it 

from undertaking such a task.24 Therefore, the attitude of the Judiciary in this regard 

was confused, and characterized by instability.25 It had been giving itself the right to 

oversee the constitutionality of laws in some cases and deny itself this right in other 

cases, where the Judiciary was only abstaining from applying the provisions that are 

contrary to the Constitution in the cases before it, without giving itself the right to 

                                                 
23  Abdul Ghani Bassiouni. Ibid. p176. 
24  The Court of First Instance of Amman. Resolution No. (91/66). Dated September 26, 1966.; . Resolution No. 
(230/74) Dated March 12, 1974. 
25   No’man AL-Khatib. AL-Wasset (the Mediator) in the Political Systems and Constitutional Law. 7th ed. (Amman: 
Dar Al Thaqafa for Publishing and Distribution). ISBN 9957-16-119-9. 2011. 



 

226 
 

repeal these provisions.26 In such a situation, of the absence of a competent authority 

to consider the constitutionality of laws and fluctuation of the attitude of the ordinary 

courts in this matter, the need arose to stipulate explicitly the presence of a competent 

authority in this domain.  

 

When the Jordanian Constitution was amended in 2011, a whole chapter (Chapter 5) 

was added to the Constitution under the title ‘Constitutional Court’. The provisions of 

this chapter included the establishment of an independent judicial body named the 

Constitutional Court to be located in the capital, Amman City.” 27 The mission of the 

Court is to oversee the constitutionality of the applicable laws and regulations and to 

interpret the provisions of the Constitution. 28 The Constitution also provides for the 

provisions of the formation of the Constitutional Court, its characteristics, jurisdiction, 

and mechanism for recourse to the Constitutional Court. 

 

4.3.1 Formation of the Constitutional Court 

According to the provisions of Article 58 of the Constitution, the Constitutional Court 

shall consist of at least 9 members, including the president, appointed by the King. As 

for the details of its formation, it has been referred, by the Constitution, to the 

Legislative Authority to be regulated by law. The Constitution stipulates that this Court 

shall be independent and detached from the authorities of the State.29 

 

                                                 
26  Muddather Abu- Karaki , Raed. S. Faqir and Majed Ahmad K. Marashdah. Ibid. 
27  Jordanian Constitution, Article 58, Paragraph 1. 
28  Jordanian Constitution, Article 59. 
29  Jordanian Constitution, Article 58:1, Paragraph.2. “The term of membership in the Constitutional Court shall be 
six years non-renewable.” 
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Article 5 of the Constitutional Court Law of 201230 determines the maximum limit for 

the number of members of the Constitutional Court at 15. The Court was composed, 

when the beginning of its establishment in 2012 of 9 members, including the President, 

then, 3 members were appointed after two years (in 2014) to reach 12, and then 3 other 

members were appointed after two more years (in 2016), bringing the total number     

to 15. 

 

4.3.2 Terms of Membership in the Constitutional Court 

According to the provisions of Article 61 of the Jordanian Constitution and Article 6 

of the Constitutional Court Law of 2012, a person who appointed a member of the 

Constitutional Court shall meet the following conditions:31 

a. To be Jordanian and not to hold any other nationality. 

b. To have attained the age of 50. 

c. To be of any of the following categories; who served as judges in the Supreme Court 

of Justice and the Court of Cassation whether employed or retired, of law Professors 

in universities, of the lawyers who spent a period of not less than 15 years in the 

practice of law, whereas, one of a member of the Court shall be a specialist who meets 

the conditions of membership in the Senate. 

 

                                                 
30  The Constitutional Court Law No. 15 of 2012.Article 5. Published on Official Gazatte (Al Jarida Al Rasmiyya) 
in June 7, 2012, No. 5161, P. 2519 - P.2528 
31  Jordanian Constitution, Article 61. “ (1) A member of the Constitutional Court shall be required to: (a) Be a 
Jordanian having the nationality of no other country. (b) Be fifty years of age. (c) Have served as a judge in the 
Court of Cassation and the Supreme Court of Justice, be a university professor of law holding the title “Professor”, 
or be a lawyer who has spent no less than fifteen years in the legal practice, and be a professional who meets the 
membership requirements of the Senate. (2) The President and members of the Constitutional Court must, before 
assuming their office, take the following oath before the King: "I swear by Almighty God to be loyal to the King 
and to the Country, to uphold the Constitution, to serve the Nation and to conscientiously perform the duties 
entrusted to me." (3) The law shall set working and administration methods of the Court, procedures for appealing 
before it, and all relevant matters in relation to it and to its procedures, rulings and decisions. The Court shall 
exercise its role following the entry into force of its respective law, which shall state the rights and immunities of 
its members.” 
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The members of the Court may not be seconded or appointed to work for any party 

during the term of membership in the Court. The members must also be fully engaged 

in the work of the Court. They should not be an employee in the public or private sector 

or occupy any position in these sectors. In addition, they may not engage in any 

commercial activity or be a chairperson or member of the board of directors of any 

private or public company. In addition, they must not associate with any political 

party.32  

 

It is clear that the Constitution does not require all the judges of the Constitutional 

Court to have an exclusive judicial background, but it is enough that some of them  

have served  as judges in the Supreme Court of Justice or the Court of Cassation. 

Meanwhile, all members of the Court shall have a legal background with the exception 

of one member, who shall meet the conditions of membership in the Senate. Once 

appointed in the Court, all members take the description as a judge. 

 

According to AL-Khateeb,33 the difference in the backgrounds of judges appointed to 

the Constitutional Court constitutes a positive point in the composition of the Court, 

where this would ease the public concern about the judicial body authorized to 

consider allegations of unconstitutionality of laws affecting the rights and freedom of 

Jordanians. 

 

                                                 
32  The Jordanian Constitutional Court Law, Article 8 “A- Members shall work full-time for the Court and may not 
be employed in the public or private sector or occupy any position in either of them or carry on any commercial 
business or activity. In addition, they may not be members of the board of directors or board of managers of any 
company or chairpersons or members of a board of directors or board of trustees of any public or private 
establishment or engage in any business on behalf of any entity of whatever capacity or belong to any party. B - 
Members shall be subject to the provisions of the Financial Disclosure Law. 
33  No’man AL-Khateeb . Al-Baseet in the Constitutional System. (Amman, JO: Dar Althaqafa. 2014).   
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4.3.3 Duration of the Membership 

The Jordanian Constitution has set the period of membership in the Constitutional 

Court to 6 non-renewable years, whereas the Constitutional Court Law has clarified 

the cases of termination of membership in the Court. These cases are limited to the 

death, resignation, or recommendation from other members. The resignation comes 

into force after the issuance of a Royal Decree to accept it. The membership may also 

be terminated by Royal Decree based on a recommendation of 6 other members of the 

Court in any of the following cases: 34 

1. Loss of any of the membership conditions stipulated in the law.   

2. Issuing permission from the rest of the members of the Court to prosecute the 

member in accordance with the provisions of Paragraph (b) of Article 23 of the 

Constitutional Court Law unless the crime committed by the member is an 

unintentional misdemeanor or an infraction.35  

3. The health deficit that prevents him from performing his duties.  

4. Loss of civil capacity.  

 

In such cases, if the number of members of the Court becomes less than 9, an alternate 

member shall be appointed to complete the remaining term of the terminated members.  

 

                                                 
34  The Constitutional Court Law, Article 21. Notwithstanding the provision of Paragraph A, Article 5 of this Law, 
a member’s service shall cease:  a. On death. b. On resignation, which shall become effective following its 
acceptance by Royal Decree. C - By Royal Decree on the recommendation of six other members in any of the 
following instances:- 1 - Forfeiture of any of the conditions of membership stipulated in this law. 5 2 - The General 
Board’s granting of leave to prosecute the member in accordance with the provisions of paragraph B, Article 23 of 
this law, unless the offence subject to prosecution is an unintentional misdemeanour or infraction. 3 - Ill health that 
prevents him doing his job. 4 - Loss of civil capacity. 
35 The Constitutional Court Law, Article 23 a. A member shall not be prosecuted in respect of any criminal 
complaint during the period of his membership at the Court or for any criminal complaint relating to the duties and 
activities entrusted to him in accordance with the provisions of the Constitution and this law or because of or arising 
therefrom, except with the authorisation of the General Board. b. The General Board, after hearing the statements 
of the complainant and the defendant member and having examined any evidence, may decide to drop the complaint 
or grant leave to prosecute the member in accordance with the provisions of the legislation in force. 
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The formation of the Constitutional Court, through the appointment by the Executive 

Authority sparked criticism and doubts about the independence of this Court. 

According to Nasrawin, 36 there is still a gap in the selection of members of the 

Constitutional Court, and there are no obvious procedural provisions in the 

Constitutional Court Law with regard to the nomination process or any probable role 

for elected members in this respect.  

 

Some of the respondents interviewed in this study also criticized the method of 

formation of the Court and the appointment of its members, considering that this 

method negatively affects the independence of the Court. Respondent 437 expressed 

his opinion saying that “the Constitutional Court, in my view, lacks sufficient 

independence to enable it to carry out its assumed functions, where its members are 

chosen according to foundations differ from what is assumed.”  Respondent 538 added 

that the method of the formation of the Constitutional Court is carried out by the Executive 

Authority, which is contrary to the principle of independence of the Judiciary, where 

Respondent 3,39 and Respondent 11,40 said that the Constitutional Court is formal and 

non-independent, and that its members are chosen by appointment. 

 

Respondent 741 referred to the role of politicians in the work of the Court and its 

composition. He said that: 

The aim of the politicians is to control all the institutions of the state. 

Therefore, all of what is issued by the Executive Authority remains in 

                                                 
36  Laith Nasrawin. Ibid.  
37  Respondent 4. Irbid. March 6, 2017.     
38  Respondent 5. Ibid. March 13, 2017.   
39  Respondent 3. Ibid. February 26, 2017.   
40  Respondent 11. Ibid. May 1, 2017. 
41  Respondent 6. Ibid. March 23, 2017.  
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doubt, rejection, and mistrust by the popular sectors. Names do not 

mean anything because the political will to activate constitutional 

institutions does not exist. Consequently, the method of appointment of 

the members of the Court makes it an instrument in the hands of the 

Government that can control it in order to render judicial decisions in 

line with the demands of the Government. 

 
 
 

With regard to the  duration of the  membership, Aljamal42 believes that the non-

renewable six-year term is short and leaves the possibility that members of the Court 

may seek further employment when their term of office expires, thus increasing the 

risk of their judicial independence during their office. 

 

4.3.4 Characteristics of the Constitutional Court 

According to Article 58 of the Jordanian Constitution, the Constitutional Court is a 

self-contained independent judicial body. It is separated from the Judiciary. Thus, it is 

in line with what the Austrian Jurist, Hans Kelsen, called for,43 where he established 

the idea of abstract and specialized constitutional adjudication, calling for the need for 

the constitutional adjudication to be independent. The Austrian jurist, Karl Schmidt,44 

also opposed the idea of giving the Judiciary any supervisory power over the 

constitutionality of the work of the legislature, or the political actions of the Executive 

Authority. He believed that granting this role to the Judiciary would inevitably 

contribute to the politicization of the Judiciary. 

 

                                                 
42  Yahia AL-Jamal. Constitutional Adjudication in Egypt. (Cairo, EG: Dar Alnahda Alarabieh. 2000). 
43  Sara Lagi. “Hans Kelsen and the Austrian Constitutional Court (1918-1929).” Co-herencia 9, no. 16 (2012): 
273-295. 
44  Raed Sulaiman AL-Faqir. Constitutional Court of Jordan: A Reading in the Thought of the Faqih Dr. Muhammad 
Al-Hamouri on the Pattern of Similar Experiences in the Monarchical States in the World.  Watana News. 2012. 
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The independence of the Constitutional Court is one of the most important 

characteristics of the Court. It enables the Court to exercise its function in overseeing 

the constitutionality of the laws to the fullest and to be productive, and thus protect 

rights and freedoms of citizens. 

 

According to Article 3 of the Constitutional Court Law, the Jordanian Constitutional 

Court must have a legal personality, and shall enjoy the financial and administrative 

independence. In such capacity, it can own movable and immovable property and shall 

carry out all legal acts that are necessary for the performance of its functions. The Civil 

Attorney General shall represent it in judicial proceedings.45  

 

According to Article 59 of the Jordanian Constitution, the rulings of the Court shall be 

final and binding on all authorities and for all. These judgments shall also have a direct 

effect unless the judgment specifies another date for its enforcement.46 This is also 

provided for in Article 15 of the Constitutional Court Law, which states that: 

“a. The Court shall issue its judgment on a challenge put to it in the 

name of the King and the judgment issued by it shall be final and 

binding on all authorities and the people. 

 b. Subject to the provisions of Paragraph C of this Article, a judgment 

issued by the Court shall be enforceable with immediate effect, unless 

the judgment specifies another date for its enforceability. If it rules that 

a law or regulation in force is unconstitutional, the law or regulation 

                                                 
45  The Constitutional Court Law Article 3.  “A. constitutional court shall be established in the Kingdom, it shall 
be based in the capital and it shall be considered an independent and separate judicial body. B -The Court shall 
have a legal personality and enjoy financial and administrative independence. In such capacity, it may own movable 
and immovable assets and make all such legal dispositions as are required to perform its functions. The Civil 
Attorney-general shall deputise for it in judicial proceedings.” 
46  Jordanian Constitution, Article 59. “1.The Constitutional Court shall have the competence of oversight on the 
constitutionality of the applicable laws and regulations and its judgments shall be issued in the name of the King; 
its judgments shall be final and binding on all authorities and on all; its judgments shall as well be effective 
immediately unless the judgment specifies another date for its effectiveness; the judgments of the Constitutional 
Court shall be published in the Official Gazette within fifteen days of the date of their issuance.”  



 

233 
 

shall be deemed void from the date the judgment is issued. If the 

judgment specifies another date for its enforceability, the law or 

regulation shall be deemed void from the date specified in the judgment. 

c. If the Court rules that a provision that imposes a penalty is 

unconstitutional, judgments that have ruled for conviction on the basis 

of such provision shall be suspended and their penal effects shall cease. 

d. If the Court rules that more than one provision in a law or regulation 

are unconstitutional, the Court may, in terms of the date its judgment 

becomes enforceable, differentiate between one provision and another 

as it sees fit.” 

 

 

4.3.5 The Jurisdiction of the Constitutional Court 

The Jordanian Constitution and the Constitutional Court Law of 2012, define 2 

functions for the Constitutional Court, which are: oversight on the constitutionality of 

applicable laws and regulations, and interpretation of the constitutional provisions.  

 

4.3.5.1 Oversight on the Constitutionality of Applicable Laws and Regulations 

According to the provisions of Article 59 of the Constitution and Article 4 of the 

Constitutional Court Law, the oversight on the constitutionality of laws has become 

an exclusive jurisdiction of the Constitutional Court.47 Although this exclusivity is not 

explicitly stated either in the Constitution or in the Constitutional Court Law, it is 

implicitly understood through the indirect appeal mechanism established by the 

Constitution to challenge the constitutionality of the laws.  

 

                                                 
47 Jordanian Constitution, Article 59. “The Constitutional Court shall have the competence of oversight on the 
constitutionality of the applicable laws and regulation.   ; The Constitutional Court Law, Article 4. “The Court shall 
have the following responsibilities: A - To oversight the constitutionality of the applicable laws and regulations. B 
- To interpret the provisions of the Constitution.” 
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The Constitutional Court Law defines the role of the courts in this case by ascertaining 

the seriousness of the challenge of constitutionality or not, where its decision of non-

referral shall be appealed along with the substance of the lawsuit. If the Court considers 

that the appeal of the constitutionality is serious, it shall stop considering the case and 

refer the appeal to the Court of Cassation. The role of the Court of Cassation, in this 

case, shall be to ascertain the seriousness of the appeal and then refer it to the 

Constitutional Court for consideration.48 

 

The Constitutional Court Law defines the role assigned to the courts, including the 

Supreme Administrative Court and the Court of Cassation, in the case of raising the 

issue of the constitutionality. The courts cannot deviate from this specific role, 

meaning that the courts cannot consider the constitutionality of laws and regulations, 

so that; this role is confined to the Constitutional Court. Therefore, if the courts find 

that the law is contrary to the Constitution, they cannot build on this view. What they 

have to do is to stop considering the case, and refer the appeal to the court specified in 

the law. Otherwise, if it decided that the law is consistent with the Constitution, it can 

make a decision to proceed with the case, such decision can be appealed. In the 

opposite sense, if the person who raised the appeal is satisfied with the decision of the 

Court and did not appeal this decision, the court’s decision on the constitutionality of 

the law becomes effective and the appeal is not referred to the Court of Cassation.  

 

                                                 
48  Jordanian Constitution, Article 60, Paragraph 2. “In the case viewed by courts, any of the parties of the case 
may raise the issue of the non-constitutionality; the court shall- if it finds that the plea is serious-refer it to the court 
specified by the law for the purposes of the determination of its referral to the Constitutional Court.”  The 
Constitutional Court Law, Article 11, Paragraph C:  “1 - Subject to the provisions of paragraph (D) of this Article, 
if the court considering the case finds that the law or regulation in respect of which the plea of constitutionality has 
been raised is applicable to the substance of the case and that the plea of constitutionality is substantive, it shall 
suspend consideration of the case and refer the plea to the Court of Cassation for the purposes of deciding on the 
issue of its referral to the Court. A decision of non-referral by the court considering the case shall be subject to 
appeal along with the substance of the case.” 
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4.3.5.2 Interpretation of the Constitution 

The competence to interpret the provisions of the Constitution prior to the 

establishment of the Constitutional Court was vested in the Higher Council for the 

Interpretation of the Constitution, which was repealed under Paragraph 3 of Article 

122 of the Constitution.49 This jurisdiction is confined now to the Constitutional Court 

alone. The Constitution specified the entities who can request the Constitutional Court 

to interpret the provisions of the Constitution. It is limited to 3 entities; the Council of 

Ministers, the House of Representatives, and the Senate. The jurisdiction of the Court 

is limited to interpreting the provisions of the Constitution only, in the sense that its 

competence does not include the interpretation of the provisions of laws or 

regulations.50 

 

4.3.6 Mechanism for Recourse to the Constitutional Court 

Based on the entities requesting the Court to decide on the constitutionality of the law, 

the Jordanian Constitution sets out 2 mechanisms for recourse to the Court. Figure 4.1 

depicts the mechanism for recourse to the Constitutional Court.  

 

                                                 
49  Jordanian Constitution, Article 122. “1. A High Tribunal shall be composed of the Speaker of the Senate, as 
President, and of eight members: three of whom shall be appointed by the Senate from its members by ballot, and 
five from the judges of the highest civil court in the order of seniority; and when necessary, the number shall be 
completed from the presidents of the courts that follow it in the order of seniority as well. 2- The High Tribunal 
shall have the right to interpret the provisions of the Constitution if it is so requested by a decision issued by the 
Council of Ministers or by decision taken by either House of Parliament by absolute majority; and shall be effective 
after its publication in the Official Gazette. 3- This Article shall be considered as necessarily null and void once the 
Constitutional Court law is put into effect.” 
50  The Jordanian Constitution provides for the establishment of a special Bureau to be entrusted with the task of 
interpreting the provisions of the laws. Article 123 stipulates: “(1) The Special Bureau (Diwan Khass) may interpret 
the provisions of any law which have not been interpreted by the courts if so requested by the Prime Minister.  (2) 
The Special Bureau shall consist of the President of the highest Civil Court as chairman, two of its judges and one 
senior administrative official, who shall be appointed by the Council of Ministers, as members. It shall also include 
a member delegated by the Minister concerned from among the senior officials of the Ministry, which is involved 
in the needed interpretation. 
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Figure 4.1:  The Mechanism for Recourse to the Constitutional Court 

 

4.3.6.1 Direct Recourse to the Constitutional Court 

The Jordanian Constitution has limited the entities that resort directly to the 

Constitutional Court in 3 exclusive entities, namely the Council of Ministers, the 

House of Representatives, and the Senate.51 If any of these 3 entities decide to 

challenge the constitutionality of any law or regulation, it shall submit an application 

signed by the head of the appellant entity to the Court. The application shall include 

clearly the name, number, and scope of the appealed law or regulation, and whether it 

concerns the whole law or regulation, or on one or more of its Articles. The application 

shall also indicate the grounds for violating the Constitution.52  

                                                 
51  Jordanian Constitution, Article 60, Paragraph 1. “The following entities - for limitation - shall the right to directly 
challenge at the Constitutional Court the constitutionality of the applicable laws and regulations:   a. The Senate.   b. 
The House of Representatives.   c. The Council of Ministers.” 
52   Constitutional Court Law,  Article 9.  “A - The following entities – for limitation - shall have the right to directly 
challenge at the Constitutional Court the constitutionality of the applicable laws and regulations: 1 - The Senate 



 

237 
 

The President of the Constitutional Court shall send a copy of the appeal, which is 

submitted to him by any of the 3 entities, to the President of each of the other 2 entities; 

either of them may submit his response to the Court within 10 days from the date of 

receipt of the appeal. The Court shall decide on the appeal within a period not 

exceeding 120 days from the date of its receiving.53 

 

4.3.6.2 Indirect Recourse to the Constitutional Court 

Indirect recourse to the Constitutional Court is in the cases heard by the ordinary 

courts. The Constitution allowed any party in a case before the courts to challenge the 

constitutionality of the law or regulation applicable to this case. The challenge shall be 

introduced to the same court that considers the case.  If the court finds that the law or 

regulation that has been challenged is applicable to the subject of the case, and that the 

challenge of constitutionality is serious, it may refer it to the Court of Cassation or to 

the Supreme Administrative Court, depending on the type of case; civil, criminal or 

administrative case. If the court considering the case decides not to refer the plea to 

the Court of Cassation, its decision may be appealed along with its final resolution 

issued on the subject of the lawsuit.54 

 

                                                 
2 . The House of Representatives. 3 - The Council of Ministers. B - If one of the entities specified in paragraph A 
of this article decides to challenge the constitutionality of a law or regulation, the challenge shall be submitted to 
the Court by an application signed by the head of the challenging body, in which the following shall be stated: - 1 
- The name and number of the challenged law or regulation and the scope of the challenge, clearly setting out 
whether it concerns the entire law or regulation or one or more articles. 2 - The grounds for why the law or regulation 
is in breach of the Constitution.” 
53  Constitutional Court Law, Article 10. “A - The President shall send a copy of the challenge submitted to him 
under the provisions of Article 9 of this law to the heads of the other two entities referred to in paragraph A of 
Article 9 and either of them may submit its response to the Court within ten days from the date it is received. B. 
The Court shall decide on the challenge within a maximum of one hundred and twenty days from the date it reaches 
it.” 
54  Jordanian Constitution, Article 60, Paragraph 2.  “In the case viewed by courts, any of the parties of the case 
may raise the issue of the non-constitutionality; the court shall - if it finds that the plea is serious refer it to the 
court specified by the law for the purposes of the determination of its referral to the Constitutional Court.” 
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If the challenge of constitutionality is referred to the Court of Cassation, the Court of 

Cassation shall be held by a panel of at least 3 members and shall issue its decision 

within 30 days from the date of receipt of the application. If a decision is taken to refer 

the request to the Constitutional Court, in such case, it shall inform the parties about 

this decision.55  

 

The mechanism of recourse to the Constitutional Court was the subject of observation 

and criticism by some opinions. According to Hamouri,56 the constitutional provisions 

in this regard indicates a narrowing of the scope of oversight on the constitutionality 

of laws. It not only denies individuals to resort to the Constitutional Court directly  

however  it is more stringent, where the referral to the Constitutional Court is 

suspended on the approval of the court examining the case and then on the approval 

of the Court of Cassation. This means that the Court of Cassation is the entity that has 

the jurisdiction to accept the referral or not.  Hamouri also added that 57 the recourse 

to the Constitutional Court must be given to every interested party. The judges shall 

                                                 
55  Jordanian Constitution Court Law,  Article 11. “a - Any of the parties to a case pending before the courts, in 
their various types and instances, may put forward the challenge of constitutionality of any law or regulation that 
is applicable to the substance of the case. b. The challenge of constitutionality shall be put before the court that is 
considering the case by means of a memorandum, in which the challenger shall state the name and number of the 
law or regulation in respect of which the de challenge fence of unconstitutionality has been raised and the scope of 
the challenge in a clear and specific manner with support for its claim that such law or regulation is applicable to 
the substance of the case and the grounds for why it is in breach of the Constitution. b. Any other party to the case 
may submit its response within such period as that court shall determine, provided it does not exceed fifteen days 
from the date the memorandum of challenge is submitted for unconstitutionality. c. 1 - Subject to the provisions of 
paragraph D of this Article, if the court considering the case finds that the law or regulation in respect of which the 
challenge of constitutionality has been raised is applicable to the substance of the case and that the challenge of 
constitutionality is substantive, it shall suspend consideration of the case and refer the challenge to the Court of 
Cassation for the purposes of deciding on the issue of its referral to the Court. A decision of non-referral by the 
court considering the case shall be subject to appeal along with the substance of the case. 2 - Any party to the case 
may submit a memorandum to the Court of Cassation concerning the issue of referral to the Court within fifteen 
days from the date the decision of the court hearing the case to refer the challenge to the Court of Cassation is 
issued.3 - For the purposes of deciding on the issue of referral, the Court of Cassation shall convene with a panel 
of at least three members and it shall issue its decision within thirty days from the date the case reaches it. If it 
approves the referral, it shall notify the parties to the case to that effect. d. If the challenge of unconstitutionality is 
put before the Court of Cassation or the Higher Court of Justice, it shall be directly responsible for deciding on 
referral, in accordance with the provisions of this article.” 
56  Mohamed Hamouri, Constitutional Reforms in Jordan Need to be Reformed. Ibid.   
57  Ibid.  
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also have the right to challenge the constitutionality of laws and regulations on his own 

initiative, and such challenge shall be referred directly to the Constitutional Court. 

 

According to Respondent 8,58 requiring the approval of the court that consider the case 

on the challenge of constitutionality would affect the guarantees of freedom of 

expression. He linked this condition with the jurisdiction of the State Security Court 

to consider certain cases of freedom of expression, saying that: 

With regard to the recourse to the Court through the judicial trend, this 

trend is available in the civil courts, but it is not available in cases of 

freedom of expression, which may be interpreted as prejudicial to the 

security of the State and are considered by the State Security Court. 

Since the recourse to the Constitutional Court is subject to the approval 

of the court that considers the case. In cases of freedom of expression, 

which are considered a threat to the security of the State, the decision 

to resort to the Constitutional Court is within the jurisdiction of the 

State Security Court. 

 
 
 

Respondent 359 asked about the issue of confining the right of recourse to the 

Constitutional Court in 3 entities only. He wondered how the entity that make laws or 

regulations can challenge this law!  He also pointed out the obstacles placed before the 

parties of the lawsuit in resorting to the Constitutional Court, where the referral 

decision is linked to the approval of the court considering the case; if it approved the 

referral, it does not refer it directly to the Constitutional Court, but to the Court of 

Cassation, which must also approve the referral to the Constitutional Court. 

 

                                                 
58  Respondent 8. Ibid.  April 12, 2017. 
59  Respondent 3. Ibid. February 26, 2017.   
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Respondent 560 considers that the Jordanian Constitutional Court, in its current state, 

is a means of circumventing the philosophy of constitutional adjudication. He 

explained that by saying: 

The entities who are allowed to resort to the Constitutional Court do 

not need the interpretation of this Court and are not affected by the 

unconstitutionality of the laws. The House of Representatives, for 

example, if it doubts that there is ambiguity in the legal provisions, can 

amend these provisions to be more clear and therefore does not resort 

to the Constitutional Court, as is the case with the Senate and the 

Council of Ministers. Accordingly, the civil society organizations and 

the unions should have the right to resort to the Constitutional Court.  

 
 
 

Respondent 861 expressed his opinion on this issue, saying that:  

The right to resort to the Constitutional Court is limited to the entities 

that are the cause of the legislative problem. These entities are the ones 

who formulate and agree on the laws. Therefore, the Constitutional 

Court is a formal and restricted Court as well as being under the 

supervision of the Executive Authority. Thus, it has no real power. 
 

 

4.4 Decisions and Rulings of the Constitutional Court 

The Constitutional Court was established by virtue of the Constitutional Court Law 

No. 15 of 2012, which came in implementation of the provisions of the Constitution 

on the establishment of the Constitutional Court. The first president and the members 

of the Constitutional Court were appointed by a Royal Decree in 2012, and they swore 

                                                 
60  Respondent 5. Ibid. March 13, 2017.  
61  Respondent 8. Ibid.  April 12, 2017.  
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the constitutional oath before the King on October 6, 2012 to be the date on which the 

Court commenced its duties.62  

 

The Constitutional Court until 2017 has issued 15 interpretive decisions and 21 

judgements on the constitutionality of certain laws and regulations.63 Table 4.1 shows 

the total rulings and interpretative decisions issued by the Court from its establishment 

until 2017. Appendix D shows the Rulings of the Constitutional Court from its 

inception until 2017. 

 

Table 4. 1  

Number of Ruling and Interpretative Decisions of the Constitutional Court 

Year Total Cases 
Submitted to the 
Court Per Year 

Interpretative 
Decisions Per Year 
 

Cases of 
Challenge of  

Constitutionality 
2013 18 11 7 

2014 7 2 5 

2015 4 1 3 

2016 3 0 3 

2017 4 1 3 

Total 36 15 21 

Source: Official Website of the Constitutional Court 

 

The Investigative Press Unit at Radio Al Balad 64 prepared a report concerning the 

Jordanian Constitutional Court’s rulings. The report pointed out that the Constitutional 

                                                 
62 Official Website of the Constitutional Court, Documents of the Court: Decisions and Rulings of the Court 
http://cco.gov.jo/en-us/aboutthecourt/ definitionofthecourt. aspx.(access date Mrch 3, 2018). 
63  Official Website of the Constitutional Court. Ibid.  
64  Saraya News Agency. The Constitutional Court Refuses to Consider Two Thirds of the Appeals Submitted to it 
on .July 25, 2016. http://www.sarayanews.com/article/379133. (access date: October 16, 2017).  

http://cco.gov.jo/en-us/aboutthecourt/
http://www.sarayanews.com/article/379133
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Court refrained from considering more than two-third of the appeals submitted to it, 

(11 cases out of 16), while 9 appeals were rejected due to formalities.  

 

By studying the rulings and interpretative decisions of the Constitutional Court, it is 

noted that the Court focused on the formal procedures at the expense of content. For 

instance, the Court refused to consider the challenge of the constitutionality of the 

Election Law No. 25 of 2012 because of non-payment of the challenge fees. The Court 

decided that “… refer to the file of challenge , it was found that, the Court of Appeal 

and then the Court of Cassation ruled in the appellant’s application, and therefore 

referred the challenge to the Constitutional Court without paying the appeal fees, 

provided for in Article 2 of the Bylaw of Fees for the Appeal of Constitutionality  of 

2013.”  For this reason, the Court decided to reject the appeal in terms of procedures 

and re-submission of the appeal to its record.”65  

 

A member of the Constitutional Court, Mohammed Ghazawi,66 in his dissenting 

opinion, said that the appeal of the constitutionality of the Election Law is exempt 

from payment of the fee, and therefore the referral to the Constitutional Court is 

correct. Accordingly, the Constitutional Court shall consider this appeal.  

 

Moreover, in its ruling on the appeal against Article 5 of the Owners and Tenants Law 

No. 22 of 2011, which was referred to it by the Court of Cassation, the Constitutional 

Court decided to reject the appeal because of the lack of formal procedures. The Court 

justified its decision that the agency given to the lawyer who filed the appeal did not 

                                                 
65  Official Website of the Constitutional Court. Ruling No. (5) for the Year 2013 –Relating to the Election Law 
No. 25 of 2012. Published in Official Gazette: 5245. Date of Publication: 13/10/2013. Order number: 2013/5. 
Summary of the decision: By majority, the appeal is not accepted and rejected in term of form 
66  Official Website of the Constitutional Court. Ruling No. (5) For the Year 2013. Ibid.    
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include permission for the lawyer to challenge constitutionality before the 

Constitutional Court.  The member of the Court, Mohammed Ghazawi, did not agree 

with the Court’s decision. In his dissenting opinion, he considered that the agency 

provided by the appellant is correct in accordance with the provisions of Article 834 

and thereafter of the Jordanian Civil Law.67 

 

Respondent 1168 considered that the Court’s commitment to formal procedures would 

result in the loss of the citizens’ rights. He said that: 

The Constitutional Court has not achieved the purpose of its supposed 

role, and may cause loss of citizens’ rights due to their commitment to 

formal procedures. In addition, the high fees imposed on citizens who 

wish to challenge the constitutionality of the law constitute a restriction 

on the right of citizens to resort to it. 

 

 

Some of the respondents expressed that the decisions of the Court reflect the lack of 

independence and its subordination to the dictates of the Executive Authority. 

According to Respondent 5:69  

All the decisions issued were consistent with the Government's desire 

without denying that there are dissenting opinions that are often issued 

by the member of the Court, Dr. Mohammed Ghazawi. However, this 

dissenting opinion is ineffective, although it is always closer to logic 

and justice. 

 

 

                                                 
67  Official Website of the Constitutional Court. Ruling No. (5) For the Year 2014. Ibid.   
68  Respondent 11. Ibid.  May 1, 2017. 
69  Respondent 5. Ibid. March 13, 2017.  
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Respondent 870 considers all that has been issued by the Constitutional Court so far 

has not changed any existing situation. He added that the Court’s judgments are often 

consistent with the opinion of the Executive Authority, which has made it a means to 

justify the orientations of the Government, similar in this role to the role of Senate in 

Parliament. 

 

The Constitutional Court has dealt only with one case concerning rights and freedoms. 

This case is not about freedom of expression, but about the right to form unions. In 

this case, the Court issued its explanatory decision No. 6 of 2013, which was issued at 

the request of the Senate. This decision includes the interpretation of the provisions of 

Article 23 and Article 120 of the Constitution, where it has been decided that Article 

23 and Article 120 of Jordanian Constitution allows civil servants who are subject to 

the Civil Service Bylaw to form their own unions.71 

 

Some Respondents pointed out this issue. According to Respondent 8,72 despite the 

passage of 5 years since its establishment, we have not noticed any resolution in which 

it corrected an existing situation, where Respondent 4,73 said that no case has yet been 

brought before the Constitutional Court concerning freedom of expression. 

Respondent 574 also confirmed that saying “we have not found any judgment for the 

Constitutional Court in which it decided to support freedoms of expression.” 

                                                 
70 Respondent 8. Ibid.  April 12, 2017. 
71 Official Website of the Constitutional Court. Interpreting Decision No. (6) of Year 2013. Order Number: 2013/6. 
Published in Official Gazette: 5238. Date of Publication:  September 1, 2013.  http://www.cco.gov.jo/ar-jo/%  
72 Respondent 8. Ibid.  April 12, 2017.  
73 Respondent 4. Irbid. March 6, 2017.   
74  Respondent 5. Ibid. March 13, 2017.  

http://www.cco.gov.jo/en-us/Documents-of-the-Court/Decisions-of-the-Court#accordion4801-2
http://www.cco.gov.jo/ar-jo/%25


 

245 
 

Respondent 1275 attributed the reason to the restrictions imposed on the Court, which 

prevents it from exercising its assumed task. He said that:  

With regard to the role of the Constitutional Court in the protection of 

the rights and freedoms, the cases presented to it so far are few and not 

of any importance. This is due to confining the recourse to the Court by 

specific parties exclusively as well as the existence of many obstacles 

in the case of indirect challenge in respect of cases considered by the 

Judiciary. 

 
 
 

There are some views that do not support the existence of the Constitutional Court due 

to some of the disadvantages that ensue. Respondent 12 pointed out these 

disadvantages, which he observed during the course of his work as judge and general 

prosecutor. He said that: 

I am against the existence of the Constitutional Court because that, its 

existence means denying the national judge to express his opinion and 

deprive him his right in judicial diligence, where, the judge is required 

to accept an opinion that may be contrary to his convictions. The Court 

may rule on the constitutionality of a law despite the absolute 

conviction of the judge that this law is unconstitutional or vice versa, 

but the judge is obliged to implement the decision of the Constitutional 

Court, especially since the Court is composed of persons who may be 

affected, unlike the case for independent judges. Therefore, the 

Constitutional Court may not be independent. The decision of the judge 

is also subject to appeal before the Court of Second Instance and before 

the Court of Cassation. Consequently, the decision of the judge 

regarding the constitutionality of the law or its constitutionality is 

subject to appeal contrary to the decision of the Constitutional Court 

whose decision is final and binding. However, there is an advantage to 

                                                 
75  Respondent 12. Ibid. May 7, 2017. 
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the existence of the Constitutional Court as it unites judicial 

interpretation. 

 
 
 

4.5 Oversight on the Constitutionality of Laws under the French and Tunisian 

Constitutions 

The French Constitution entrusts the task of oversight on the constitutionality of laws 

in a council called the Constitutional Council. Under Articles 56 to 63, the Constitution 

sets forth the provisions of the composition and functioning of this Council. Article 56 

stipulates that:   

“The Constitutional Council shall comprise nine members, each of 

whom shall hold office for a non-renewable term of nine years. One 

third of the membership of the Constitutional Council shall be renewed 

every three years. Three of its members shall be appointed by the 

President of the Republic, three by the President of the National 

Assembly and three by the President of the Senate. In addition to the 

nine members provided for above, former Presidents of the Republic 

shall be ex officio life members of the Constitutional Council.” 

 
 
 

According to this Article, the formation of the Constitutional Council in France differs 

from that of the Jordanian Constitutional Court, where the number of members of the 

Council is 9 members and their term of office is 9 non-renewable years, where 3 of 

them are appointed by the President of Republic, 3 by the President of the National 

Assembly, and 3 by the Senate, while the Jordanian Constitutional Court consists of 

15 members appointed by the King for a period of 6 years. 

 

The French Constitution gives wider powers to the Constitutional Council compared 

to the powers given to the Constitutional Court in Jordan, where the terms of reference 
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of the Council are to consider the legality of electing the President of the Republic, to 

examine the complaints, and announce the results of the ballot.76 It shall also decide 

when challenging the legality of the election of the members of the General Assembly 

and Senate,77 as well as the legality of the referendum process on the amendment of 

the Constitution and the declaration of results, and the referendum on any government 

law that includes the regulation of public authorities, or reforms related to economic 

policy.78 

 

Regarding the constitutionality of laws, the French Constitution has adopted the 

principle of prior censorship of the draft laws before they are issued. The bills must be 

presented to the Constitutional Council to ensure their constitutionality. If the law is 

unconstitutional, it shall not be promulgated, and if it appears during the consideration 

of the lawsuit that a legal provision constitutes an attack on the rights and freedoms 

guaranteed by the Constitution, the Court of Cassation or the State Council shall 

inform the Constitutional Council accordingly.79 If the Constitutional Council decides 

that the legal provisions are unconstitutional, it shall be considered null and void.80 

 

With regard to the Tunisian Constitution, this Constitution enshrines the Principle of 

Oversight on the Constitutionality of Laws in a manner different from the French 

Constitution and the Jordanian Constitution. The Tunisian Constitution provided for 

the establishment of a Constitutional Court to monitor the constitutionality of laws.  

According to Article 118 of the Constitution, the Constitutional Court is an 

                                                 
76 French Constitution of 1958 with Amendments through 2008, Article 58. “The Constitutional Council shall 
ensure the proper conduct of the election of the President of the Republic. It shall examine complaints and shall 
proclaim the results of the vote. 
77 French Constitution, Article 59. 
78 French Constitution, Article 60. 
79 French Constitution, Article 61. 
80 French Constitution, Article 62. 
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independent judicial body composed of 12 competent members, three-quarters of 

whom are specialists in the law who have at least 20 years of experience. 

 

The appointment of members of the Tunisian Constitutional Court is made by the 

President of the Republic, the Council of People’s Deputies, and the Supreme Council 

of the Judiciary. Each party appoints 4 members, provided that three-quarters of them 

are specialized in law. The appointment shall be for one term of 9 years. Among them, 

the members of the Court elect the President and Vice-President of the Court, provided 

that they are of the specialized in law. 

 

The Tunisian Constitution, under Article 120, identifies the functions of the 

Constitutional Court. It stipulates that the Constitutional Court is the only body 

competent to consider the constitutionality of the following: 

“1. “Draft laws, upon the request of the President of the Republic, the 

Head of Government, or thirty members of the Assembly of the 

Representatives of the People. The request shall be filed within 7 days 

from the Assembly’s ratification of the draft law or ratification of a draft 

law in a modified version, after it has been returned from the President 

of the Republic.  

2. Constitutional draft laws submitted to it by the President of the 

Assembly of the Representatives of the People as specified in Article 

144 or to determine whether the procedures of amending the 

Constitution have been respected. 

3.   Treaties presented to it by the President of the Republic before the 

draft law approving them is signed. Laws referred to it by courts as a 

result of a request filed by a court, in the case of the invocation of a 

claim of unconstitutionality by one of the parties in litigation, in 

accordance with the procedures established by law.  

4. The rules of procedure of the Assembly of the Representatives of the 

People, submitted to it by the Speaker of the Assembly. The 
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Constitutional Court is also responsible for other tasks that are 

conferred upon it by the Constitution.” 

 
 
Accordingly, the Tunisian Constitution provides for the indirect challenge of 

constitutionality of laws. The Constitutional Court is competent to consider the 

constitutionality of laws referred by the courts at the request of one of the litigants in 

cases specified by law. Hence, the Tunisian Constitution has left open the possibility 

for all courts at all levels to refer the laws to the Constitutional Court when it is 

suspected of being unconstitutional and at the request of one of the litigants. This is 

unlike the French Constitution, which restricted the resort to the Constitutional 

Council in the Court of Cassation and the Council of State. It also unlike the Jordanian 

Constitution, which confined it to the Court of Cassation and the Supreme 

Administrative Court.  

 

4.6 Discussion and Analysis 

The Jordanian Constitutional Court was established to carry out the task of oversight 

on the constitutionality of the applicable laws and regulations, as well as interpreting 

the provisions of the Constitution. This task of the Constitutional Court is supposed to 

promote the principle of the supremacy of the Constitution and strengthen the principle 

of separation of powers, thereby protecting the citizens’ rights and freedom, including 

freedom of expression. 

 

In Chapter 3, this study found that the laws regulating freedom of expression have 

included provisions that do not comply with the provisions of the Constitution and the 

international instruments ratified by the Jordanian authorities. However, the 

Constitutional Court has not expressed its opinion on these laws although its primary 
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function is to ensure the constitutionality of laws and regulations, and to abolish what 

contrary to the Constitution.  

 

In reviewing the judgments of the Constitutional Court, it is noted that no appeal had 

been brought to the Constitutional Court against legal provisions that limit freedom of 

expression. This is because of the legal and constitutional provisions governing the 

work of the Court, where these provisions have placed obstacles and impediments that 

restricting the right to recourse to the Court. These provisions restrict the right to 

directly recourse to the Court in only 3 entities, which are the House of 

Representatives, the Senate, and the Council of Ministers. As a result, individuals, 

political parties, and unions have been deprived of this right. The Constitutional Court 

itself also cannot consider any law or regulation that it doubts its constitutionality on 

its own without being asked to do so. Chapter 2 and Chapter 3 of this study found that, 

these 3 entities are the reason for the existence of the legal provisions that violate 

freedom of expression.  

 

With regard to indirect challenge before the Constitutional Court, this method requires 

the approval of the court that is considering the case and then the approval of the Court 

of Cassation. If the Court of Cassation refused to refer the appeal to the Constitutional 

Court, its decision is final and cannot be challenged. The Court of Cassation, with this 

absolute jurisdiction established by the Constitutional Court Law, seems to be a second 

constitutional court that has the right to decide on the challenge introduced before it 

about the constitutionality of law or regulation.  
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The decision of the Court of Cassation, to reject the referral of the challenge of  

constitutional  of laws to the Constitutional Court, is a conclusive decision that cannot 

be challenged in any way.  It  may be considered an additional restriction on the 

freedom of individuals to submit the challenge before the Constitutional Court.  

 

On the other hand, the Jordanian Constitution provides for the appointment of the 

members of the Court by the Executive Authority. However, this leaves the question 

of the mechanism for appointing the members to the Constitutional Court Law. The 

provisions of this law are not sufficiently detailed and repeat generally what is stated 

in the Constitution. It does not specify the mechanism of the appointment of 

members.81 In addition, the appointment of all members of the Court by the Executive 

Authority makes the Court lose its independence and subjects it to government control, 

especially since the Jordanian Constitution provides that the Executive Authority is 

entrusted to the King and exercised through his Ministers. 

 

Additionally, the Constitutional Court itself has narrowed its scope of work through 

its commitment to formal procedures, focusing on the formal procedures at the expense 

of content. For  instance, the Court refused to consider the challenge of the 

constitutionality of the Election Law No. 25 of 2012 because of non-payment of the 

challenge fees. The Court in this decision refused to consider the constitutionality of a 

law, which is one of the most important laws affecting the rights of citizens due to not 

                                                 
81  The Constitutional Court Law of 2012,Article 5. “ A -The King shall appoint the President and members for a 
non-renewable period of six years, subject to the following: - 1 - On entry into force of the provisions of this law, 
he shall appoint nine members, including the President, to the Court. 2 - He shall appoint three members to the 
Court every two years from the date of appointment of the members provided for in section 1 of this paragraph. B 
- In the President’s absence, the longest serving member in the Court shall deputise for him and, where there is 
equal seniority, the older member shall deputise. C - A member may not be appointed, seconded or assigned to 
work for any entity during the course of his membership at the Court.” 
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paying the prescribed fees, although this issue is controversial among judges, including 

the members of the Constitutional Court itself.  

 

Compared to the French Constitution and the Tunisian Constitution, the constitutional 

procedures for appointing the members of the Constitutional Court, adopted by these 

Constitutions, are better than the procedures adopted by the Jordanian Constitution.   

The entities that given the power to appoint the members of the Constitutional Court 

in France and Tunisia are elected by the people, whether the President, the National 

Assembly, the Senate, (or the Supreme Council of the Judiciary of Tunisia). This 

method of appointing the members of the Court enshrines the principle of the 

sovereignty of the people.  

 

It is also noted that the French Constitution and the Tunisian Constitution provide that 

the term of membership in the Constitutional Court is 9 years, contrary to the Jordanian 

Constitution, which set by 6 years. The six- year term is considered a short period if 

measured by the importance and role of the Court.  In case of nine-year term, the 

members can acquire the expertise and knowledge that are necessary for the 

constitutional affairs. It also will add, besides to impossibility of their dismissal, an 

important guarantee of the independence of the Court.  

 

4.7 Conclusion 

The purpose of this chapter is to examine the role of the Jordanian Constitutional Court 

in protecting freedom of expression. The chapter addresses the importance of the 

oversight on the constitutionality of the laws and regulations in protecting the rights 

and freedom. It also reviews the provisions governing the Jordanian Constitutional 
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Court in each of the Jordanian Constitution and the Constitutional Court law of 2012, 

as well as the decisions and ruling issued by the Court. 

 

The chapter concludes that the Jordanian Constitutional Court has not yet made any 

decision regarding the constitutionality of any legal provisions limiting freedom of 

expression. This is due to the constitutional and legal provisions governing the work 

and formation of the Court, in particular, Articles 58 and 60 of the Constitution as well 

as Articles 9 and 11 of the Constitutional Court Law. These provisions influenced the 

independence of the Court and narrowed the scope of recourse to it. 

 

Based on the conclusions in each chapter of the study, the next chapter will provide 

recommendations that may help solve the problem on which the study is based and 

then provide the conclusions for the study. 
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CHAPTER FIVE 

 RECOMMENDATIONS AND CONCLUSIONS  

 

5.1 Introduction 

The purpose of this study is to examine the provisions of freedom of expression in the 

Jordanian legal system. Then, based on the findings of the study, to make 

recommendations that can contribute to solving the problem on which the study is 

built. Chapter 2 of this study examined the constitutional provisions relating to the 

guarantees of this freedom as well as the impact of historical and political 

circumstances on these guarantees. Chapter 3 identified the limitations on freedom of 

expression stipulated in the Jordanian laws, while Chapter 4 examined the role of the 

Constitutional Court in protecting the freedom of expression. Finally, this chapter 

makes recommendations that may help to solve the problem, and concludes the study. 
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5.2 Recommendations  

Consequent upon the analysis of the guarantees and limitations on freedom of 

expression under the Jordanian legal system in the preceding chapters, there is a need 

to amend the constitutional provisions governing this freedom. Accordingly, the 

researcher makes the following recommendations, hoping to contribute in solving the 

problem in which the study is based. Appendix E show the Current and Proposed 

Constitutional Provisions to Amend the Jordanian Constitution. 

 

1. Amend Article 15 of the Jordanian Constitution to include clear provisions on 

freedom of expression. Although this Article provides for the right to freedom 

of expression, it authorizes the laws to limit this right. This means that the 

exercise of freedom of expression has become hostage to legal limitations 

issued by the Legislative Authority. Adopting this method by the Jordanian 

Constitution in limiting freedom of expression is the main key that has been 

exploited by the state authorities to violate this freedom. This method cannot 

be applied properly only in a democratic society based on; the principle of the 

rule of law, respect for the constitution, the flexible separation of powers, and 

the existence of an independent Judiciary in addition to the existence of an 

independent Constitutional Court to monitor the constitutionality of laws.  

 

Since the Jordan authorities does not apply the real democratic standards and 

that the Legislative Authority represented by the Parliament, which enacts the 

laws, is not independent enough to enact the laws that are compatible with the 

rights and freedoms of Jordanians. Therefore, authorizing the legislature to 
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impose limitations on freedom of expression does not accord with the Jordanian 

situation as not being a fully democratic country.  

 

Accordingly, the study recommends adopting the method applied by the 

Tunisian Constitution in limiting freedom of expression, which is the allocation 

of constitutional text guaranteeing freedom of expression without stipulating 

in the same text authorization the laws to regulate this freedom, while 

allocating a specific text that sets out the limitations of the rights and freedoms 

in a clear manner.  

 

2. Amend Article 24, of the Constitution, which stipulates that “the nation is the 

source of the authority and shall exercise its powers in the manner prescribed 

in this Constitution.” The consideration of the nation is the source of authority 

requires that the people must have the real power to choose their representatives 

in the state authorities. Although This Article stipulates that the people exercise 

this power in the manner prescribed in the Constitution, the constitutional 

provisions do not provide for any powers for the people to be considered as the 

source of authority. Meanwhile these provisions grant the King extensive 

powers to be exercised by himself only. 

 

 The King has granted absolute prerogative to appoint the Prime Minister and 

the Ministers, the President and Members of the Senate, the members of the 

Constitutional Court, the President of the Court of Cassation and the President 

of the Judicial Council. Accordingly, the people are not given any role in these 

appointments. Moreover, the Constitution do not give the people any role in 
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amending the constitutional provisions, especially those provisions relating to 

their rights and freedoms. As to say that the constitutional amendments require 

the approval of the House of Representatives, which is representative of the 

people, this study found in Chapter 2 that the House of Representatives is weak 

and subject to the hegemony of the Executive Authority and therefore cannot 

be considered a real representative of the people.  

 

Consequently, Article 24 of the Constitution can be amended by adding a 

paragraph providing for giving the people the right to start their opinion on the 

fundamental matters affecting their rights and freedoms through the popular 

referendum. The researcher suggests to adopt a text similar to Article 3 of the 

Tunisian Constitution, which states “the people are sovereign and the source of 

authority, which is exercised through the peoples’ representatives and by 

referendum.” 

 

3. Amend Article 35 of the Constitution, which states that: “The King appoints 

the Prime Minister and may dismiss him or accept his resignation”. This will 

enable the Prime Minister to be appointed from the party that forms the 

majority in the House of Representatives. 

 

4. Amend Article 36 of the Constitution, which states that “the King appoints the 

members and the President of the Senate and accepts their resignation.” This 

will enable selection of the members of the Senate to be done by election, 

according to a certain mechanism. 
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5. Add a text to the Constitution, which recognizes the right of the people to 

express their opinion on any amendment to the Constitution through the 

referendum. The researcher proposes to adopt a text similar to Article 89 of the 

French Constitution, which stipulates that: “The President of the Republic, on 

the recommendation of the Prime Minister, and Members of Parliament alike 

shall have the right to initiate amendments to the Constitution. The amendment 

shall take effect after approval by referendum.” 

 

6. Cancel Paragraph 2 of Article 101 of the Constitution and add a text prohibiting 

exceptional courts, and confining the special courts to military courts that deal 

with military personnel only. This Paragraph stipulates that “no civilian may 

be tried in a criminal case where all its judges are not civilian, the exception to 

that are the crimes of treason, espionage, terrorism, the  crimes of drugs and 

currency forgery”. 

 

This text has been added to the Jordanian Constitution under the constitutional 

amendments of 2011. The addition of this text has been justified as aiming to 

strengthen the guarantees of rights and freedoms of Jordanians by limiting the 

jurisdiction of the State Security Court to 5 specific crimes. However, it 

enshrines the existence of the State Security Court as a military court to try 

civilians. It also take out these crimes from the jurisdiction of the civil courts 

to be considered exclusively by the State Security Court as an exceptional 

court. Meanwhile, the definition of the nature and scope of these crimes is 

within the jurisdiction of the legislature, who can adapt any action to be 

classified within these 5 crimes.  
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Accordingly, the legislature took advantage of this provision, criminalizing 

certain acts within the scope of freedom of expression and classifying them as 

terrorist acts, and thus they have been incorporated within the jurisdiction of 

the State Security Court. For instance, the classification of speeches or writings 

that would undermine Jordan's relations with a foreign state as a terrorist act. 

 

Trial of civilians in an exceptional court contradicts the principle of the 

independence of the Judiciary and the principle of fair trial. It also contradicts 

the principles of democracy. Therefore, this text must be cancelled and 

replaced by another text to prevent exceptional courts. The researcher 

recommends the adoption of Article 110 of the Tunisian Constitution, which 

states that: “no special courts may be established, nor any special procedures 

that may prejudice the principles of fair trial. Military courts are competent to 

deal with military crimes”. 

 

7. Amend Article 60, Paragraph 1, of the Constitution to give the right to directly 

challenge the constitutionality of the applicable laws before the Constitutional 

Court to the civil society institutions interested in the protection of rights and 

freedoms and the competent unions, in addition to the 3 entities mentioned in 

this Article.  

 

This Paragraph specifies the entities that can recourse directly to the 

Constitutional Court. It stipulate that “the following entities - for limitation - 

shall the right to directly challenge at the Constitutional Court the 
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constitutionality of the applicable laws and regulations:   a. the Senate.   b. the 

House of Representatives.   c. the Council of Ministers.”  

 

This Paragraph tightens the scope of the right to direct recourse to the 

Constitutional Court. It restricts this right to entities that may do not need to 

resort to the Court because they have the power to amend laws and regulations 

that cast doubt on their constitutionality. 

 

This restriction also weakens an important guarantee of the rights and 

freedoms, which is the control over the constitutionality of laws. Guarantee of 

rights and freedoms requires granting the right to resort to the Constitutional 

Court to civil society institutions interested in the protection of rights and 

freedoms such as the National Center for Human Rights and the competent 

unions such as the Bar Association. 

 

8. Amend Article 60, Paragraph 2, of the Constitution to expand the right of the parties 

of the case to recourse to the Constitutional Court. This Paragraph provides for the 

mechanism of indirect recourse to the Constitutional Court by the parties of the case 

considered by courts. It states that “in the case viewed by courts, any of the parties of 

the case may raise the issue of the non-constitutionality; the court shall - if it finds that 

the plea is serious refer it to the court specified by the law for the purposes of the 

determination of its referral to the Constitutional Court.” 

 

This Paragraph does not give the case's parties the right to resort directly to the 

Constitutional Court to challenge the unconstitutionality of the legal provisions 

applicable to the case.   For the referral to the Constitutional Court, it is required 



 

261 
 

the approval of the court considering the case and then the approval of the Court 

of Cassation. The non-approval of either court means that the parties of the 

case are deprived of recourse to the Constitutional Court. These restrictions set 

by this Paragraph before the parties of the case would narrow the scope of the 

Court's work and its role in overseeing the constitutionality of laws. This means 

losing an important guarantee of rights and freedoms. Therefore, this Paragraph 

should be amended so as to expand the right of case's parties to recourse to the 

Constitutional Court. The researcher suggest this amendment be read as 

follows: “in the case viewed by courts, any of the parties of the case may raise 

the issue of the constitutionality; the court shall - if it is found that the plea had 

not previously been considered by the Constitutional Court- refer it to the 

Constitutional Court.” 

 

9. Amend Paragraph 1 of Article 128 of the Constitution to include clear and specific 

controls to restrict the legislature when enacting laws restricting the rights and 

freedoms. This Paragraph has been added to the Constitution under the 2011 

constitutional amendments. It stipulates that “the laws issued in accordance with this 

Constitution for the regulation of rights and freedoms may not influence the essence 

of such rights or affect their fundamentals.”   

 

The supposed purpose of adding this Paragraph is to establish controls on the 

laws governing the rights and freedoms, where the Constitution did not 

previously provided for any controls on these laws. This Article was 

formulated in general terms without stipulation clear controls that the laws 

must adhere to when limiting rights and freedoms. It does not illustrate what is 

the essence of the right and what is its fundamentals. Therefore, it cannot be 
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considered effective controls restricting the legislator when establishing legal 

limitations on the freedom of expression. The researcher suggests the adoption 

of Article 49 of the Tunisian Constitution, which provides for clear controls 

when limiting rights and freedoms. Table 5.1 illustrates Current and Proposed 

Constitutional Provisions to Amend the Jordanian Constitution. 

 

Table 5. 1 

 Current and Proposed Constitutional Provisions to Amend the Jordanian 
Constitution 

No. Proposed 
action 

Current Provision Proposed Provision 

1 Amend 
Article 15 

The State shall guarantee 
freedom of opinion; and every 
Jordanian shall freely express 
his opinion by speech, 
writing, photography and the 
other means of expression, 
provided that he does not go 
beyond the limits of the law.  
 

The State shall guarantee 
freedom of opinion; and every 
Jordanian shall freely express 
his opinion by speech, writing, 
photography and the other 
means of expression.  

2 Amend 
Article 24, 
Paragraph 

1 

The Nation is the source of 
powers. 2- The Nation shall 
exercise its powers in the 
manner prescribed in this 
Constitution 

The people are sovereign and 
the source of authority, which 
is exercised through the 
peoples’ representatives and by 
referendum. 

3 Amend 
Article 35 

The King appoints the Prime 
Minister, dismisses him and 
accepts his resignation, and 
appoints the Ministers, 
dismisses them and accepts 
their resignation upon the 
recommendation of the Prime 
Minister. 

The King appoints the prime 
minister from the party that 
forms the majority in the House 
of Representatives.  

4 Amend 
Article 36 

The King appoints the 
members of the Senate and 
appoints the Speaker of the 
Senate from amongst them 
and accepts their resignation.  
 

The Senate shall be elected 
through indirect elections by 
representatives of the 
provinces. A person who 
nominates for the Senate shall 
be one of those who has certain 
characteristics determined by 
law 

5 Add Text --------------------------------------- The King, on the 
recommendation of the Prime 
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Minister, and Members of 
Parliament alike shall have the 
right to initiate amendments to 
the Constitution. 
The amendment shall take 
effect after approval by 
referendum. 

6 Cancel 
Article 101 
Paragraph 

2 

No civilian may be tried in a 
criminal case where all its 
judges are not civilian, the 
exception to that are the 
crimes of treason, espionage, 
terrorism, the  crimes of drugs 
and currency forgery. 

 No special courts may be 
established, nor any special 
procedures that may prejudice 
the principles of fair trial. 
Military courts are competent 
to deal with military crimes. 

7 Amend 
Article 60 
Paragraph 

1 

The following entities- for 
limitation- shall the right to 
directly challenge at the 
Constitutional Court the 
constitutionality of the 
applicable laws and 
regulations: a- The Senate. b- 
The House of 
Representatives. c- The 
Council of Ministers 

The following entities- for 
limitation- shall the right to 
directly challenge at the 
Constitutional Court the 
constitutionality of the 
applicable laws and 
regulations: a- The Senate. b- 
The House of Representatives. 
c- The Council of Ministers. d. 
The Bar Association. e. The 
National Center for Human 
Rights 

8 Amend 
Article 60 
Paragraph 

2 

In the case viewed by courts, 
any of the parties of the case 
may raise the issue of the non-
constitutionality; the court 
shall- if it finds that the plea is 
serious-refer it to the court 
specified by the law for the 
purposes of the determination 
of its referral to the 
Constitutional Court.   
 

In the case viewed by courts, 
any of the parties of the case 
may raise the issue of the 
constitutionality; the court 
shall - if it is found that the plea 
had not previously been 
considered by the 
Constitutional Court- refer it to 
the Constitutional Court. 

9 Amid 
Article 128 
Paragraph 

1 

The laws issued in accordance 
with this Constitution for the 
regulation of rights and 
freedoms may not influence 
the essence of such rights or 
affect their fundamentals. 

The limitations that can be 
imposed on the exercise of the 
rights and freedoms guaranteed 
in this Constitution will be 
established by law, without 
compromising their essence. 
Any such limitations can only 
be put in place for reasons 
necessary to a civil and 
democratic state and with the 
aim of protecting the rights of 
others, or based on the 
requirements of public order, 
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national defence, public health 
or public morals, and provided 
there is proportionality 
between these limitations and 
the objective sought. Judicial 
authorities ensure that rights 
and freedoms are protected 
from all violations. No 
amendment may undermine the 
human rights and freedoms 
guaranteed in this Constitution. 

 
 

These recommendations aim to make the constitutional and legal provisions 

guaranteeing and limiting freedom of expression clear and specific, so that they cannot 

be subject to multiple interpretations depending on the political, social and economic 

situations. These amendments should be made as one package within a unified 

legislative policy that meets international standards.  

 

With regard to future studies, during the data collection stage, the researcher found 

that the right to access information is a right related to freedom of expression and that 

this right is the subject of debate by the respondents interviewed in this study. The 

respondents and some other views pointed out that the laws governing this right have 

violated the essence of such right, particularly since there are no explicit provisions in 

the Constitution guaranteeing the right to access information. Therefore, the researcher 

recommends studying this right in the light of the Jordanian Constitution and laws.  

 

5.3 Conclusions 

Freedom of expression in Jordan was theoretically provided for under Article 15 of the 

Constitution. It is also assured under the international human rights instruments 

ratified by the Jordanian authorities, where these instruments have a priority in the 

application superior to the ordinary laws.  The reality shows that freedom of expression 
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in Jordan is violated, and that there are no effective guarantees for the exercise of this 

freedom. 

 

This study concludes that the historical, political, regional and international 

circumstances have negatively affected freedom of expression in Jordan. However, 

these circumstances have not been used to adversely affect the constitutional 

provisions explicitly addressing the freedom of expression, they are clearly used to 

influence the principles that constitute guarantees of such right. These circumstances 

have been reflected in the constitutional provisions that enshrine the principle of 

separation of powers and the relationship of authorities with each other. They have also 

been reflected in the principle of independence of the Judiciary.  

 

The constitutional provisions which govern the relationship between the authorities 

and define the functions of each authority have been subjected to several amendments. 

These amendments were made according to the political, historical and regional 

circumstances witnessed by the Jordanian State. The amenements led to the existence 

of constitutional provisions conflicting with each other, as well as general and 

ambiguous provisions which can be interpreted in more than one direction.  

 

The contradictory and ambiguous constitutional provisions have been exploited by the 

Executive Authority to expand its powers at the expense of other authorities. They 

have also been interpreted in a way that serves the wishes of the Executive Authority 

to control all functions of the state, whether legislative or judicial, where the 

constitutional provisions authorizing the Government to enact temporary laws has 

been exploited to pass legislations in line with the desire of the Government. 
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Moreover, the power given to the Executive Authority to dissolve the Parliament was 

used whenever there was a conflict between the Parliament and the Government. 

Through the history of parliamentary life, 6 parliamentary councils were dissolved for 

lack of cooperation between the Executive and Legislative Authority.  

 

In 1993, the Government enacted a temporary election law based on the “One Man, 

One Vote System.” This law has led to the emergence of weak and ineffective 

successive Parliaments. They became a constitutional formality that must exist to 

justify all wishes and actions issued by the Executive Authority and showing them as 

constitutional acts. Consequently, they do not fulfill their constitutional functions in 

supervision and legislation. On the contrary, they have always supported the 

Government in any orientation aimed at narrowing the practice of freedom of 

expression and give this trend its legal nature. Thus, rights and freedoms in general 

and freedom of expression, in particular, have lost an important guarantee, which is 

the existence of an effective and independent Parliament.  

 

With regard to the principle of separation of powers, the study concludes that the 

Executive Authority is the dominant authority over the rest of the authorities in the 

State. This is due to its wide powers given to it by the Constitution through the 

constitutional amendments. The people had no role in the exercise of power, especially 

since the constitutional provisions and the amendments thereto with the approval of 

the House of Representatives have given the King absolute power to appoint the 

President of the Judicial Council, and the President and members of the Senate, as well 

as other executive posts, including the power to appoint the Prime Minister without 

the King being subjected to any constitutional responsibility arising from the power 
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granted to him. This also contradicts the constitutional principle that is the principle of 

interdependence between authority and responsibility.  

 

These broad powers given to the Executive Authority, including the appointment of 

the senators and the power to dissolve the House of Representatives undermined the 

principle of separation of powers, thereby losing another important guarantee of the 

rights and freedoms. 

 

The constitutional provisions provide for the existence of 3 types of courts in Jordan, 

including the special courts. These provisions have been used by the Government to 

establish the State Security Court. This Court is a special one for the prosecution of 

civilians in cases relating to the crimes enumerated exclusively in the Constitution, 

including the terrorism crimes. In order to circumvent the provisions of the Jordanian 

Constitution, the Anti-Terrorism Law has classified some issues relating to the 

expression of opinion within the terrorist acts, and thus to be included within the 

jurisdiction of the State Security Court. This Court is not subjected to the standards of 

the ordinary Judiciary. Nor does it abide by the principles of fair trial. Therefore, the 

principle of independence of the Judiciary does not constitute a real guarantee of 

freedom of expression. Accordingly, although freedom of expression is a 

constitutional right, it is merely a theoretical right without any guarantee. 

 

With regard to the legal provisions limiting freedom of expression, some of these 

provisions are not in conformity with the provisions of the Constitution and the 

international instruments. They contain vague and broad terms that can be interpreted 

in accordance with the tendencies, attitudes, whims, and desires of the Government. 
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They also lack the balance in reconciling conflicting interests. Therefore, they have 

exceeded the scope of regulating the freedom of expression to the extent of violating 

this right.  

 

The vague and loose terms used in these provisions making it difficult to distinguish 

between permissible and punishable acts. Furthermore, they are not guided by the spirit 

of constitutional principles. They also do not keep pace with the standards of relevant 

international instruments to guarantee the freedom of expression. Such provisions have 

created obstacles to freedom of expression in that the limitations on this freedom under 

these provisions can be interpreted extensively.  Accordingly, they are considered as 

traps that make it difficult for an individual to express his opinion without fear of 

falling into these traps. The danger here is that any expansion of the interpretation of 

these provisions transfers the expression of opinion from the scope of the right 

protected by the Constitution to the scope of the criminal act under the laws. 

 

Anti-terrorism legislation and national security are used as pretexts by the authorities 

to limit freedom of expression in whole or in part. The privileges granted, under these 

laws, to the government authorities and the misuse of these authorities has resulted in; 

arbitrary detention, extrajudicial punishments, arbitrary trials, and the prohibition of 

peaceful public meetings. Accordingly, if the views and expressions are contrary to 

government policies, the government authorities are more likely to violate the right to 

freedom of expression, even if they are clearly enshrined in the Constitution.  

 

With regard to the Jordanian Constitutional Court, the legal and constitutional 

provisions relating to the mechanism of work of the Court, the formation of the Court 
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and the appointment of its members, together with the Court’s commitment to formal 

procedures have negatively affected the Court’s presumed role in enshrining the 

principle of the supremacy of the Constitution and the oversight on the 

constitutionality of the laws limiting freedom of expression. The provisions relating to 

the formation of the Court and the appointment of its members have affected the 

independence of the Court and made it subordinate to the Executive Authority, 

whereas the provisions relating to the recourse to the Court have restricted the right to 

appeal to the Court to the extent limit.  

 

In accordance with these provisions, the indirect recourse to the Court cannot be made 

only with the approval of the court hearing the case. This means that the State Security 

Court is competent to consider some cases related to freedom of expression. This study 

found in Chapter 2 that the formation of the State Security Court, as a special court, 

contradicts the principle of independence of the Judiciary and is contrary to the 

standards of fair trial. Thus, this Court is considered an additional obstacle to the 

recourse to the Constitutional Court in cases of freedom of expression, where the State 

Security Court refused to refer some pleas related to the constitutionality of some 

provisions that restrict freedom of expression to the Constitutional Court. 

Consequently, the Constitutional Court cannot be considered a genuine guarantor of 

the rights and freedoms, especially freedom of expression. 

 

Based on the foregoing discussion, there is a narrowing of the right of the Jordanians 

to freely express their views; the reason for this is the lack of real guarantees of 

freedom of expression. Consequently, the laws have been used to impose strict 

limitations on freedom of expression. These limitations are not consistent with the 
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spirit of the constitutional principles and international instruments. Meanwhile, the 

Constitutional Court is unable to exercise its role in monitoring the constitutionality of 

these laws because of the constitutional and legal constraints that limit the scope of 

recourse to the Court and affect its independence. Therefore, the recommendations 

made in the study may contribute to strengthening the constitutional guarantees of 

freedom of expression in Jordan so that Jordanians can exercise their right to express 

their views freely within legal limitations consistent with the provisions of 

international instruments. 
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APPENDICES 

        Appendix A:  Information of Respondents  

 
SN Respondents Category Year of 

Appointment 
Education Date of Interview 

Respondent 1 Lawyer 

 

1987 

 

BA of Law Jan 25, 2017 

Respondent 2 Human Right Activist 2014 PhD of Public Law Feb 5, 2017 

Respondent 3 Academician 2008 PhD of International Public Law Feb 26, 2017 

Respondent 4 Academician/Lawyer 

 

2012 PhD in Constitutional Law March 6, 2017 

 

Respondent 5 Human Right Activist/ 

Academician 

2011 PhD of Public Law March 13, 2017 



 

293 
 

Respondent 6 Journalist 1985 BA of Journalism March 23,2017 

Respondent 7 Victim, Partisan and 

Political Activist 

1989 

 

BA of Arabic Language April 2, 2017 

Respondent 8 Victim, Political Activist 1987 

 

PhD of Comparative Contemporary 

Islamic Studies 

 

April 12,  2017 

Respondent 9 Journalist/ Academician 

 

2000 

 

PhD of Journalism and Media April 13, 2017 

 

Respondent 10 Lawyer and Legal 

Counsel 

2005 BA of Law 

 

April 18, 2017 

 

Respondent 11 Member of the Jordanian 

Parliament 

Lawyer  1981 BA of law May 1,  2017 

Respondent 12 Prosecutor 2005 PhD of Public Law May7, 2017 
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Appendix B: Data Collection Letter 
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Appendix C: Interview Protocol  

 

Dear participant.  

My name is Hazem Suleiman Ahmed Toubat; I am a PhD candidate at   Universiti 

Utara Malaysia. College of Law, Government and International Studies (COLGIS). 

You are invited to participate in this research study, which aims at studying the 

freedom of expression under the Jordanian Constitution: A critical analysis.  

 

The participant’s identity will be kept confidential, will not be disclosed to any third 

party and will not be mentioned within the study’s body or the final report. A coding 

procedure will be used to replace the participant’s name in order to ensure his identity 

confidentiality. However, the results of the study can be published but without 

declaring the names of the participants. If you have no objection, the interview will be 

digitally recorded in order to be transcribed later for the purpose of analysis and 

information extraction. The interview material will be stored securely for a period of 

two years, after that it will be destroyed.  

 

If you have any further inquiries, you may contact the researcher on the following 

contact information; the researcher’s e-mail; (toubathazem@yahoo.com) and mobile 

No. (00962772209113).  

 

Thanks for your participation, your time and efforts are truly appreciated. 
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Participant Information   

Name …………………………………………………………………….  

Current Position ……………………………………………………………………. 

Years of Experience…………………………………………………………  

Place of Job………………………………………………………………………….  

 E-Mail………………………………………………………….……………………. 

Official E-Mail (if any) ……………………………………………………….……. 

Phone No. …………………………………………………………………….…….  

 

Interview Questions 

 

Theme One: Guarantees of Freedom of Expression 

 

Q 1: Freedom of expression is a human right enshrined in international instruments 

and in the Jordanian Constitution. Do you think that the Jordanian Constitution 

contains sufficient guarantees for this freedom? 

Q2: Some human rights organizations such as Human Rights Watch and the National 

Center for Human Rights have reported that there is a narrowing of the freedom of 

Jordanian citizens to express their opinion. Do you support what these reports indicate 

and why? 

Q3: According to the National Center for Human Rights in its 2015 report, the margin 

of freedom of expression in Jordan fluctuates according to political and regional 

circumstances. In your opinion, what are the reasons and justifications for this 

fluctuation.   There are any factors that affect the guarantee of freedom of expression? 
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Q4: An active and independent Parliament is one of the most important human rights 

guarantees. What is your assessment of the role of the Jordanian Parliament in its 

successive sessions in the protection of the rights and freedoms, and are there any 

obstacles that limit its supposed role in this area? 

Q5: In your opinion, does the Jordanian Constitution and laws enshrine the principle 

of separation of powers in a way that can be considered a real guarantee of the rights 

and freedoms in general and freedom of expression in particular? 

Q6: Do you think that the Jordanian judiciary enjoys sufficient independence to protect 

the citizens' freedom to express their opinion, and is the manner of appointing the 

president of the Judicial Council compatible with the principle of independence of the 

Judiciary? 

 

Theme Two: Legal Limitations on Freedom of Expression 

 

Q7: Do you think Jordanian citizens are afraid to express their opinion freely? If yes, 

why this fear, and what controls should be taken into consideration by individuals 

when expressing their opinion? 

Q8: Some citizens, whether members of political parties, journalists or activists, 

express their views on general issues, believing that they exercise their rights 

guaranteed by the Constitution and international conventions, but are arrested for 

exceeding the limits of freedom of expression stipulated in the Jordanian laws. When 

is the expression of opinion considered to be beyond the limits of freedom of 

expression? 
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Q9: The State Security Court is a special court composed of military and civilian 

judges for trying those who commit any of the five crimes stipulated in the 

Constitution: terrorism, currency forgery, espionage, treason, and drugs. In your 

opinion, Does the State Security Court comply with the principle of independence of 

the Judiciary?   

Q10: There are those who say that the laws regulating the rights and freedoms such as 

the Penal Code, the Press and Publication Law, the Anti-Terrorism Law contain 

ambiguous and loose terms that can be interpreted according to the situation and 

people. What do you think of this statement and do you have any comment on these 

laws? 

 

Theme Three: The Jordanian Constitutional Court 

 

Q11: The Constitutional Court was established to monitor the constitutionality of laws 

and regulations. Is the purpose of its establishment achieved? if not, what are the 

reasons? 
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Appendix D: Rulings of the Constitutional Court  

Year Ruling 
No 

Law Questioning  its 
Constitutionality 

Articles  Submitted by  Resolution 
 

2013 1 Law of Landlords and 
Tenant No. 22 of 2011. 

5 Indirect 
Challenge 
(Court of 
Cassation) 

Unconstitutional 

2 Arbitration Law No 31 
of 2001 

51 Indirect 
Challenge 

Unconstitutional 

3 Arbitration Law No 31 
of 2001 

3,8,51,55 Indirect 
Challenge 

Unconstitutionality  
 of Article 3,8 

4 Bylaw of Income Tax 
Cases No. 3 of 2010 

66/a Indirect 
Challenge 

Refute the 
challenge. 

5 Election Law No. 25 of 
2012 

Election 
Results 

Indirect 
Challenge 

The Plea is not 
Accepted(form 

6 Municipalities Law No. 
13 of 2011. 
 

2,3,5,8,2
6,33,46 

House of 
Representative 

Rebut the 
challenge. (In terms 
of Formality) 

7 Commercial Names 
Law No.9 of 2006 

11/c Indirect 
Challenge 

Unconstitutional 

2014 1 Election Law No. 25 of 
2012 

 Indirect 
Challenge 

Refute the 
challenge. 

2 Law of Landlords and 
Tenant No. 22 of 2011. 

1,5 Indirect 
Challenge  

Refute the 
challenge. (In terms 
of formality) 

3 Civil Service Bylaw 
No. 30 of 2007 

131/a Indirect 
Challenge 

The Plea is not 
Accepted 

4 Jordanian News 
Agency Bylaw 

14/b Indirect 
Challenge 

Unconstitutional 

5 Law of Landlords and 
Tenant No. 22 of 2011. 

5 Indirect 
Challenge 

Refute the 
challenge. 

2015 1 The Jordan Valley 
Development Law No. 
19 of 1988 
 

21 Indirect 
Challenge 

Refute the 
challenge. 

2 Arbitration Law No 31 
of 2001 

52,54 Indirect 
Challenge 

Un 
Constitutionality  
 Of Article 54 

3 Law of Stamp Duty 
Fees No. (20) of  2001 

9,10,13 Indirect 
Challenge 

The Plea is not 
Accepted (In terms 
of formality) 

2016 1 Amended Bylaw of 
Wholesale Markets for 
Vegetables and Fruits 

The 
Whole 
By law  

Indirect 
Challenge 

Rebut the 
challenge. (In terms 
of formality) 

2017 1 Bylaw of Social 
solidarity of Judges No. 
44 of 2015 
 

3,13 House of 
Representative  

Refute the 
challenge. 

http://www.cco.gov.jo/en-us/Documents-of-the-Court/Provisions-of-the-Court#accordion2607-2
http://www.cco.gov.jo/en-us/Documents-of-the-Court/Provisions-of-the-Court#accordion2607-2
http://www.cco.gov.jo/en-us/Documents-of-the-Court/Provisions-of-the-Court#accordion2607-2
http://www.cco.gov.jo/en-us/Documents-of-the-Court/Provisions-of-the-Court#accordion2607-2
http://www.cco.gov.jo/en-us/Documents-of-the-Court/Provisions-of-the-Court#accordion2607-2
http://www.cco.gov.jo/en-us/Documents-of-the-Court/Provisions-of-the-Court#accordion2607-2
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2 Law of Stamp Duty 
Fees No. (20) of  2001 

9,10,11 Indirect 
challenge  

Refute the 
challenge. 

3 Law on Organizing 
Cities, Villages and 
Buildings 
 

59 Indirect 
Challenge  

Refute the 
challenge. 

4 Bar Association Law  46/2,52 Indirect 
Challenge 

Refute the 
challenge. 

5 Bylaw of Special sales 
tax No. 97of 2016 

The 
Whole 
By law  

Indirect 
Challenge 

Constitutional  
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