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ABSTRACT

The area of judicial activism in labour and industrial jurisprudence is not a widely
undertaken or debated area of law in Malaysia. Judicial activism as opposed to
conservatism often depends on decisions pronounced by competent courts dealing
with labour and industrial matters. There are decisions which strictly abide by
precedential authority and there are decisions which deal with more flexible
intrusions into legislative authority. The research problem is that majority of the
resolutions made at the labour court or industrial court in Malaysia are more prone
towards conservatism rather than activism. The research objective is to inquire
whether such decisions in turn affect an employer and employee relationship in a
social justice context. It is to be noted that Malaysia is a signatory to the International
Labour Organisation (ILO) which sets minimum standards to be adhered by each
country in governing its labour and industrial laws. The research was undertaken for
a detailed study of statutes and law cases related to labour and industrial matters in
Malaysia to determine whether the judiciary is indeed favourable to conservatism. To
this end, analysing statutory provisions such as the Employment Act 1955 and
Industrial Relations Act 1967 as interpreted through cases in the labour court,
industrial court and civil court gave an end picture of the research objective. Neither
could we deny nor be unaware of the influence of colonial laws of England on our
jurisprudence which to date has remained more conservative compared to the
American and Indian judicial systems. The importance of this research is to enable
more just labour and industrial law practices for the ultimate good of social justice
and perhaps a reformulation of these laws. The research findings indicated that there
was a lack of judicial activism in Malaysia with an inclination towards conservatism.
With this finding, recommendations were made in important areas of labour and
industrial laws in order to encourage amendments, introduction of new legislations
by the legislature and strengthening the judicial decisions by the judiciary.

Keywords: Judicial Activism, Labour Jurisprudence, Industrial Jurisprudence,
Social Justice, Malaysia.
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ABSTRAK

Bidang aktivisme kehakiman di dalam jurispruden buruh dan perusahaan bukanlah
merupakan suatu bidang yang terdapat pelaksanaan dan pendebatan yang meluas
dalam undang-undang di Malaysia. Aktivisme kehakiman, bertentangan dengan
konservatisme, seringkali bergantung kepada keputusan-keputusan yang dinyatakan
oleh mahkamah berwibawa yang berurusan dengan perkara-perkara buruh dan
perusahaan. Keputusan-keputusan ini ada yang secara tegas mengikut kuasa duluan
mengikat dan ada juga keputusan-keputusan yang berkait dengan pencerobohan
kuasa legislatif secara lebih fleksibel. Masalah kajian adalah kebanyakan resolusi
yang dibuat di mahkamah buruh atau mahkamah perusahaan lebih cenderung kepada
konservatisme daripada aktivisme. Objektif kajian adalah untuk mengkaji sama ada
keputusan-keputusan sebegini mempengaruhi hubungan di antara majikan dan
pekerja dalam konteks kesaksamaan sosial. Harus diambil kira bahawa Malaysia
merupakan penandatangan kepada Pertubuhan Buruh Antarabangsa yang
menetapkan piawaian-piawaian minimum yang harus dipatuhi oleh sesebuah negara
yang menguruskan undang-undang buruh dan perusahaaan mereka. Kajian ini telah
dibuat untuk pembelajaran secara terperinci peruntukan-peruntukan perundangan dan
kes-kes yang berhubungkait dengan perkara-perkara buruh dan perusahaan untuk
menentukan sama ada badan kehakiman menyokong aktivisme kehakiman atau
konservatisme. Oleh yang demikian, menganalisis peruntukan-peruntukan
perundangan seperti Akta Kerja 1955 dan Akta Perhubungan Perusahaan 1967 yang
ditafsir melalui kes-kes di dalam mahkamah buruh, mahkamah perusahaan dan
mahkamabh sivil dapat memberi gambaran mutakhir kepada objektif kajian. Kita tidak
harus menolak atau tidak peduli pengaruh undang-undang kolonial Inggeris ke atas
perundangan kita yang sehingga kini masih lebih konservatif berbanding dengan
sistem perundangan Amerika dan India. Kepentingan kajian ini adalah untuk
membolehkan pengamalan undang-undang buruh dan perusahaan yang lebih
saksama untuk kebaikan kesaksamaan sosial dan memulakan usaha pengubalan
semula undang-undang ini. Keputusan kajian telah menunjukkan bahawa terdapat
kekurangan aktivisme kehakiman di Malaysia dan kecenderungan adalah kepada
konservatisme. Dengan penemuan ini, cadangan-cadangan telah dibuat dalam hal-hal
penting dalam undang-undang buruh dan industri untuk membuat pindaan,
pengenalan undang-undang baru oleh badan perundangan serta pengukuhan
keputusan-keputusan kehakiman oleh badan kehakiman.

Kata Kunci: Aktivisme Kehakiman, Jurispruden Buruh, Jurispruden Perusahaan,

Kesaksamaaan Sosial, Malaysia.
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CHAPTER 1

INTRODUCTION

1.1 Background

The study scope is a focus on the issue of legal protection under Labour and
Industrial court jurisprudence in Malaysia. The research objective aims to understand
the role of the judiciary, statutory provisions and common law decisions under labour
and industrial causes and their impact on social justice. This is specially to
understand the concept of judicial activism in comparison to conservative literal
interpretation of statutes and precedential common law which has been popular in the
jurisprudence of the English legal system, which have corollaries in the Malaysian
legal system. Tun Dato’ Seri Zaki Tun Azmi, the former Chief Justice of Malaysia

stated that:

We in Malaysia are influenced to a large extent by the decisions of the House of Lords (now
known as the UK Supreme Court) and the Judicial Committee of the Privy Council, ... Yet we in
our country give so much weight to their decisions, not because we are bound by them but
because by our training in England (at least those among my contemporaries) we are
unconsciously influenced by the English judges’ thinking as well.!

The then honourable Chief Justice was of the opinion that the judiciary in Malaysia
was largely influenced by the English judiciary whose decisions were based on
conservative jurisprudential application of statutes and common law. This have led to

a lack of judicial activism relating to this branch of the social justice jurisprudence

"In his address to the 15th Malaysian Law Conference titled, “Judicial Activism or Judicial Interpretation,” delivered
on 30 July 2010, at Kuala Lumpur, published in The Commonwealth Lawyer, Vol 19, No 2, (August 2010).
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