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Abstrak 

Penghijrahan sernpadan mempunyai sejarah yang panjang di Malaysia terutamanya 

pada abad ke-21 apabila penghijrahan buruh semakin meningkat. Terdapat juga 

peningkatan bilangan kes yang menjadi tajuk utama dalam platform media 

antarabangsa yang membabitkan Malaysia membebaskan keadilan vigilante apabila 

mengendalikan pekerja asing tanpa mengambil kira undang-undang. Tujuan 

penyelidikan ini adalah untuk menganalisis beberapa undang-undang yang 

memberikan perlindungan terhadap pekerja asing di Malaysia terutama dalam aspek 

Keselamatan dan Kesihatan Pekerjaan (OSH). Matlamat kajian ini adalah untuk 

rnelihat beberapa bahagian undang-undang yang mernpunyai objektif dalam 

memperoleh ternpat kerja yang lebih selamat untuk semua pekerja, terutamanya 

pekerja asing. Mereka adalah golongan yang lebih berkemungkinan terlibat 

disebabkan oleh keadaan tempat kerja yang tidak selamat yang boleh rnengakibatkan 

kecederaan dan penyakit atas sifat kerja mereka itu sendiri. Beberapa bahagian 

undang-undang seperti Akta Keselamatan Pekerjaan dan Kesihatan 1994 (OSHA 

1994), Konvensyen Keselamatan Pekerjaan dan Kesihatan [LO 1985 dan Pelan lnduk 

Kesihatan Malaysia 2015 (OSH-MP 2015) adalah bahagian utama yang dilihat dalam 

kajian ini. Penyelidik juga memasukkan kajian dan perbincangan bidang lain seperti 

Akta Pampasan Pekerja 1952, Akta Keselarnatan Sosial Pekerja 1969 (PERKESO), 

Akta Pekerjaan 1955 dan Akta [migresen 1959/63 untuk melengkapkan cadangan 

penambahbaikan undang-undang. Kajian ini merupakan kajian kualitatif yang 

melibatkan unalisis kedua-dua data yang dikumpulkan dari wawancara mendalam dari 

dua kategori resporiden; majikan dan pekerja asing, penyelidikan perpustakaan 

mengenai bidang undang-undang dan kajian kes. Penemuan menunjukkan bahawa 

undang-undang semasa terutamanya OSHA 1994 dan undang-undang berkaitan lain 

tidak mencukupi untuk melindungi keselamatan dan kesihatan pekerja asing di 

Malaysia. Majoriti rnajikan dan pekerja asing juga tidak mengetahui undang-undang 

semasa terutama OSHA 1994 dan undang-undang lain yang berkaitan dengan 

perlindungan keselamatan dan kesihatan pekerja asing di tempat kerja. Kajian ini 

adalah penting dan memberi manfaat kepada majikan yang melibatkan pekerja asing 

kerana ini boleh meningkatkan keuntungan majikan apabila jurnlah pampasan yang 

dibayar untuk kecederaan pekerja asing dikurangkan. Sebagai saranan untuk kajian 

masa depan, terdapat cadangan yang meliputi bahagian undang-undang lain yang 

boleh diperbaiki dalam OSHA 1994 selepas meneliti semua peruntukan yang berkaitan 

dan mengarnbil garis panduan dari negara-negara maju yang lain seperti negara 

Amerika S yarikat. 

Kata kunci: KESELAMATAN TEMPAT KERJA, PEKERJA ASING, 

KESELAMATAN & KESIHATAN PEKERJAAN, MALAYSIA 
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Abstract 

Cross border migration has a long history in Malaysia especially in the 2 lst century 
where labour migration is on the increase. There is also an increase in the number of 
cases that make headlines in the international media platform involving Malaysia 
dispensing vigilante justice when it comes to treating the migrant workers without any 
regard for the law. The purpose of this research is to analyse some of the relevant 
legislations which protect migrant workers in Malaysia especially in the aspects of 
workers Occupational Safety and Health (OSH). The aim of this study is to look into 
some areas of law which have the objective of achieving a safer workplace for all 
workers, especially for migrant workers. Migrant workers are the ones who will likely 
be affected due to unsafe conditions at workplace which could inflict injuries and 
illnesses from the nature of their work. Few areas of law such as the Occupational 
Safety and Health Act l 994 (OSHA l 994) and the 1985 ILO Convention and 
Occupational Safety and Health Master Plan for Malaysia 2015 (OSH-MP 2015) are 
the main areas that were looked into in this study. The researcher also included studies 
and discussions on other areas such as the Workmen's Compensation Act l 952, the 
Employees' Social Security Act l 969 (SOCSO), the Employment Act 1955 and the 
Immigration Act l 959/63 to complement suggestions for further improvement of the 
law. This is a qualitative study involving the analysis of data collected from in-depth 
interviews from two categories of respondents; employers and the migrant workers, 
library research on the area of law and case study. The findings show that the current 
legislation especially the OSHA 1994 and other related laws are insufficient to protect 
the safety and health of migrant workers in Malaysia. The majority of the employers 
and migrant workers are also not aware about the current legislation especially the 
OSHA l 994 and other related laws regarding the protection of safety and health of 
migrant workers at workplace. This study is important and beneficial to employers 
engaging migrant workers because it will then lead to the growth of profits of the 
employers when the amount of remedy and compensation paid for their injury is 
reduced. As a recommendation for future research, there are suggestions which cover 
other areas that can be improved in OSHA l 994 after examining all provisions which 
are relevant and taking the guidelines from other developed countries such as the 
United States of America. 

Keywords: \VORKPLACE SAFETY, MIGRANT 

OCCUPATIONAL SAFETY & HEAL TH, MALAYSIA 
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CHAPTER ONE 

INTRODUCTION 

1.1 Background 

This paper consists of a study conducted by the researcher on the areas of law 

governing Occupational Safety and Health at workplace that is affecting the foreign 

workers. The data collected for this study is via two methods namely the library 

research on the provisions of law, cases (both reported and unreported) and journals, 

articles and secondly via interview conducted with two categories of participants 

namely the employers of foreign workers and the foreign workers themselves and the 

purpose and significance of this study will be farther discussed in chapter 1.4. 

A rapidly industrializing country like Malaysia has been putting in effort to improve 

the safety and health of the country's workforce because the vision is to achieve the 

title of developed country status by year 2020. In Malaysia, there are many legally 

employed migrant workers that are normally hired on fixed term duration. 

This study is about looking into some of the current relevant legislations which has the 

purpose of providing protection towards migrant workers in Malaysia especially in the 

aspect of Occupational, Safety and Health. 

Relevant pieces of statutes such as Occupational Safety and Health 1994, Workmen's 

Compensation Act 1952, Employment Act 1955, Trade Unions Act 1959, SOCSO and 

some case studies were looked into by the researcher while conducting this study and 

problems relating to these statutes was highlighted for the purpose of obtaining more 

information to support the accuracy of the information. 

1 
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The term 'migrant worker' encompasses a group of foreign nationals who have the 

legal right to work in a country where they have been officially recruited 1 •  The term 

migrant workers are sometimes used as foreign workers and they carry the same 

meaning. It also can be seen in this paper that the researcher will use both these terms 

interchangeably. 

A matter of fact, the United Nations resolutions and the International Labour 

Organisation's Convention and Recommendation preferred the term 'migrant worker' 

instead. 

These migrant workers permeate the occupational spectrum from professionals on 

fixed-term contracts to labourers who do work that are too dirty, dangerous and 

difficult (known as 30) for the locals. The country's construction and plantation 

sectors, restaurants and domestic workers are the places where majority of these 

migrant workers are predominantly employed as labourers. 

This study has a purpose to point out some of the problems that the migrant workers 

are facing even with the existence of current legislation so that the findings of this 

study can confirm the gap that exist in the current legislation and is able to provide 

recommendation and suggestions for the improvement where the migrant workers are 

entitled to their rights in Malaysia. 

Inhumane treatment towards the migrant workers is one of the commonly heard issues 

in Malaysia. Some of the extreme cases include abused of the migrant workers and 

also depriving them of proper accommodation and food. This is because the employers 

sometimes lose sight of the fact that these workers are humans who possesses heart 

I Zehadul Karim,A.H.M .• Foreign Workers in Malaysia- Issues and Implications, 1999, p. 16. 

2 
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and soul similar to themselves and in fact, the migrant workers are the biggest 

contributor to the advancement of the country's economic status as the migrant labour 

force makes up about 20% of the countries' total labour force2
. Some of the other 

possible reasons employers engage in these inhumane practices is because they know 

how desperate these migrant workers are. They know that migrant workers need jobs 

and cannot afford to go back to their country or even find other jobs. 

Further, employers know that migrant workers are not familiar with the criminal 

justice system of the host country and even if they are, it would be very costly for them 

to engage the services of a lawyer hence, employers are taking this advantage on the 

foreign workers. Inevitably, the employer takes the upper hand by trying to invoke tear 

in the worker if the worker tries to leave the employment. Thus, the worker remains 

eternally loyal to the employer even if be is underpaid or at times, his wages are 

withheld for months by the employer. 

Although the study in this paper is purely on the foreign workers in Malaysia, it can 

also be seen that internationally, migrant workers are the group of employees that 

suffered the most and faced the most hardship because the Amnesty International' has 

reported abuse of migrant workers throughout the globe, especially towards migrant 

domestic workers, being mostly women who are usually submissive, timid and naive. 

This then would raise the question of where has gone wrong? Is it because the law that 

2 P lruthayaraj D and Pappusarny, Migrant Workers Contribution towards the Malaysian Economic 
Transformation, accessed on J I  th  March 2015. 
http://islssl.org/wp-content/uploads/2014/12/Pappusamy 2014 Asian Conf.pdf 
3 Amnesty International is an international non-governmental o�ganiz�ion. It's states mission is to 
conduct research and generate action to prevent and end grave abusers of human rights and to demand 

justice for those whose rights have been violated. Founded in London in 1 96 1 ,  Amnesty draws 
attention to human rights abusers and campaigns for compliance with international laws and 
standards. It works to mobilize public opinion to exert pressure on government that perpetrate abuses. 
The organisations was awarded the 1977 Nobel Peace Prize for its 'campaign against torture' and the 
United Nations Prize in the Field of Human Rights in 1978. 
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are currently available is not adequate to overcome this issue and prevent future cases 

from happening? The researcher will further discuss this issue under problem 

statement. 

There are two categories under the term migrant workers, the 'documented' and the 

'undocumented' migrant workers. As the study is about the laws involved in providing 

protection towards migrant workers especially on the area of Occupational Safety and 

Health, researcher will focus the study and research on the documented migrant 

worker. 

The term 'documented' migrant workers includes foreign workers who are authorized 

to enter, to stay and to engage in a remunerated activity in the state of employment 

pursuant to the law of that State and to international agreements to which that State is 

a party 4 
. This also include foreign domestic helpers facing various levels of 

discrimination and denial of their basic rights. Many of them work and live m 

inadequate conditions, without access to basic services and are at risk of physical and 

sexual abuse. 

They are subjected to weak recruitment regulations and limited legal protection 

proving vulnerable to exploitation by unscrupulous recruitment agents and employers. 

In certain circumstances, this abuse extends to physical violence, verbal abuse and 

sexual harassment in the workplace, especially if the workplace is a private home, 

where it is more difficult for voices to reach out for help. Often, an employer responds 

-i- Documented Migrant Worker, 
http://courses.itcilo.org/A906119/glossary/docu1nented-1nigrant-worker, accessed on 71h July 2015  
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to an abuse by a counter attack on the worker's wrongdoing, for which the employer's 

words are taken to be the truth". 

The contribution of migrant workers has to be given credit especially towards the 

development of this country where the construction sites, buildings and highways are 

product of the migrant workers' hard labour. Even though they have substantially 

contributed to the development of the country, it is admitted that many of these migrant 

workers are victimized by their employers. Migrant workers should be in fact be 

entitled to the same employment rights and benefits enjoyed by other local workers 

looking at the amount of contributions towards the country. So how can these migrant 

workers be protected? 

Moving on, as the year of 2017 marked the 22"d year since the enactment of 

Occupational Safety and Health Act 1994 (OSHA 1994), this is a milestone achieved 

in Malaysia's occupational safety and health (OSH) history. 

The revolution in this area of law has shown an increased in coverage (all workers 

except those in the Armed Forces and work on board ships) as compared to the 

previous provision which is the Factories and Machinery Act. In order to ensure the 

objects of the Act is fulfilled, it contains a clear definition of the multi-pronged efforts 

that are being made to ensure safety and health of all workers (including foreign 

workers) and also all those at workplace. 

This Act was mooted in 19856 with a long gestation period based on the philosophy of 

self-regulations, The responsibility to formulate and implement safe system of work 

5 "If you are at the office today, thank the domestic worker you have at horne ' 

http://www.domesticworkerrights.org/?q=node/86 
6 Abu Bakar, C.M., 19963 Perspective of occupational safety and health legislation in Malaysia. In: 

5 
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was placed on employers and the employees and they had given their full cooperation 

which has made up the broad legislative framework of the Act. The philosophy that 

the responsibility to ensure safety and health lies with those who create the risk and 

those who work with the risk? are the basics of the promulgation of OSHA 1994. 

Even though the Factories and Machinery Act (FMA) 1967 is responsible to regulate 

exposures in workplace, this study will focus more on the OSHA 1994 because OSHA 

1994 offers more flexibility and encourages self-regulation when it comes to the 

philosophy of legislating safety and health in workplace as compared to FMA 19678 

where it is a more prescriptive provision that contained a more detailed technical in it. 

In order to further clarify the provisions of the Act, OSHA 1994 is supported by 

regulations, codes of practices and guidelines and placed an equal emphasis on 

addressing safety and health hazards at workplace. Regulations for occupational 

exposures were developed by the Department of Occupational Safety and Health with 

the assistance of tripartite and stakeholder consultation. 

Next, OSHA 1994, will look into the general duties of employers and self-employed 

persons to their employees.9 Employers do not usually recognise legal requirements of 

their duty of care under S. l 5 of OSHA 1994, for example that employees have the 

right to believe that attending work will not be harmful to them and that employer is 

able to ensure (at a mutually agreed level) that their health is protected at work. 

Rampal, K.G., Noorhassim, I. (Eds.), Occupational Safety and Health in Malaysia. National Institute 
of Occupational Safety and Health (Malaysia), bangi, Malaysia, pp. t- 13 .  
7  Abu Bakar, C.M., 1997. Promoting safety and health through self-regulation. In: Rampasl, K.G .• 
ling, K.H., Jagdev, S. (eds.), 1997. Occupational Health in Asia. Proceedings of 151h Asian Conference 
on Occupational health, Kuala Lumpur, Malaysia. 
8 Developing regulations for occupational exposure to health hazards in Malaysia, 
ftp://ftp.cdc.gov/pu b/Documents/OEL/ 12. %20N ieme ier/Re ferences/Rampal 2006 OELs%20in%20m 
alaysia.pdf accessed on 21st January 2 0 1 4  
9  Part IV, Section 15 ,  Occupational Safety and Health Act 1994 
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This study is a clear connection with the Occupational Safety and Health Master Plan 

for Malaysia 2015 (OSH-MP) where one of its aim is complementing the current 

OSHA 1994 in supporting the philosophy that the responsibility is not solely the 

employers but also employees and other stakeholders. 

While with the existence of OSHA, the objectives are mainly to reduce the number of 

workplace injury, accidents, illnesses and death thus lowering the cost to society, the 

study into OSH-MPI 5 in this paper is meant to look at preventive culture into the other 

action framework to complement OSHA 1994 with the objective of achieving the long 

term vision for OSH in Malaysia such as enhancing public awareness on OSH, to 

increase enforcement activities, to also focus on new emerging hazards, to conduct 

more research and development, to create an expert group in various field and skill and 

to promote preventive culture and well practice among involved parties. 

Firstly, the protection given by OSHA 1994 is quite similar to OSH-MP 15. Both of 

these leans towards the prevention of accident from happening at workplace by listing 

down the culture that can be cultivated by year 2015 1 0 ,  by listing down the employer's 

responsibilities in protecting the safety and health of their foreign workers I I  as 

compared to the suggested SOCSO and Workmen's Compensation Act 1952 where 

the purpose of the Act is more of providing compensation or remedy to the injured 

foreign workers after injuries had occurred. 

There will be further discussion on the International Labour Organisation (!LO) as this 

study will be asking questions with regards to Malaysia's fulfilment on the !LO 

standard in governing the foreign worker since the constitution in !LO has assigned 

10 Occupational Safety and Health Master Plan For Malaysia 2015,  Ministry of Human Resource 
I I  Part IV, Section I 5, Occupational Safety and Health Act 1994 
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the tasks of protecting workers against disease, injury and sickness due to his or her 

employment. 

The expected result of this research is to see that it is true that OSHA 1994 alone is not 

sufficient in protecting the foreign worker in West Malaysia looking at the actual 

difficulties and exploitation faced by the foreign workers. Therefore, what other pieces 

of related legislation can be used to complement OSHA 1994 in order to provide better 

protection to the foreign workers working in Malaysia? 

Further, the findings of this study could be a start for a better idea if at all there is a 

need for further amendments in the betterment of OSHA 1994 so that it can be 

compatible with Article 23(3) of the Universal Declaration of Human Rights 1948 

which states that .. Everyone who works has the right to just and favourable 

remuneration, ensuring for himself and his family an existence worthy of human 

dignity, and supplement, if necessary by other means of social protection". 

1.2 Problem Statement 

Today, there are nearly 2 million registered or documented migrant workers in 

Malaysia. Many nationals from different countries are now working m vanous 

Malaysian employment or labour sectors with the largest number coming from 

Indonesia followed by Nepal. Other countries are including India, Sri Lanka, 

Bangladesh, Pakistan, Myanmar, Thailand, Vietnam, Timor Leste (East Timor) and 

the Phillipines. 

During the last several years, an increasing number of reports have documented serious 

labour rights abuses against foreign workers in Malaysia, including cases of forced 

labour and human trafficking where there was a research conducted by a non- 
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governmental organization in year 2014 found that nearly one-third of their sample 

foreign workers employed in electronics factories were engaged in forced labour12. 

They are the ones who take up the most hazardous sectors occupations, such as 

construction, agriculture, mining, or ship-breaking, or where there exists a creation of 

a particular risk in the working relationships, such as exposure to hazardous agents, 

such as chemical substances or radiation, or in the informal economy. The biggest 

worry is in the increase of the number of cases that make headlines in the international 

media platform involving Malaysia dispensing vigilante justice when it comes to 

treating the foreign workers without any regard for the law. 

Many of them are subjected to verbal, physical and even at times sexual abuse. 

Amnesty International further added that most workers borrowed substantial sums of 

money to pay recruitment agents to secure a job only to discover too late that they had 

been given empty promises and could not afford to return home. Some are in situations 

close to bonded labour 13, adding that laws allow employers to hold worker's passports 

which prevented them from leaving abusive workplaces for fear of arrest. 

Amnesty International Malaysia had reported in March 20 IO that many appalling 

treatment of migrant workers, saying that there were cases of rape, abused and unpaid 

workers and some even endured conditions 'close to bonded labour' 14 
• Malaysia is 

one of Asia's largest importers of labour, with a workforce of nearly 2 million. 

12 Forced Labour in the Production of Electronic Goods in Malaysia, A Comprehensive Study of 

Scope and Characteristics, Verite 2014 
https://verite.ore/wp-content/uploads/20 16/ 1 1  /VeriteF orcedLaborMalavsianElectronics2014.pdf 

13 Forced and Bonded Labour 
http ://www.tft-earth.org/wp-content/up loads/20 16/03/Factsheet-forced-and-bonded -labour. pd f. 
accessed on 5•h July 2016. 
"Trapped, the Exploitation of Migrant Workers in Malaysia 
https://www.amnesty.org/download/Docu ments/36000/asa2800220 I Oen .pd f 

accessed on 2 L >t July 2016. 
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However, Amnesty International also reported that these workers were too often 

'lured' to Malaysia and used in forced labour or exploited in other ways. Migrant 

workers, many from Bangladesh, Indonesia and Nepal, are forced to work in hazardous 

situations, often against their will, and toil for 12 hours a day or more. 

The other problem noted by the International Labour Organisation (!LO) is that, on 

top of the long hours and backbreaking work, many migrants are exploited or suffer 

from discrimination and abuse, including hazardous working conditions and unfair 

wages . 

OCCUPATIONAL DISEASE& POISONING BY STATE, DOSH 2016 
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Table I. la 

Occupational Disease and Poisoning by State, 

By: Department of Occupational Safety and Health, 2016. 

The table above is inclusive of both foreign and local workers and it is significant to 

this study because, from the table above it can be seen that Penang has recorded the 

highest number of cases in occupational disease and poisoning, hence the researcher 

has chosen Penang as the state for the study to be conducted. 

Occupational Accidents By Sector Until October 2016 (Investigated) 
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Table 1.1 b 

Statistics of Occupational Accidents by Sector, 

By: Department ofOccupational Safety and Healrh. Malaysia. 

The table above are inclusive of both local and foreign workers and is significant to 

this study as it can be seen that the construction field has recorded the highest number 

of death, where the manufacturing field has recorded the highest number of non 

permanent disability hence has led the researcher to focus her study to also include 

contructions apart from domestic and manufacturing. 

OCCUPATIONAL DISEASE & POISONING BY SECTOR, DOSH 2016 
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Statistics of Occupational Disease & Poisoning by Sector, 

By: Depart men/ of Occupational Safety and Health. Malaysia 

The table above are incluside of both local and foreign workers and from the table 

above it can be seen that manufacturing marked the highest case for occupational 

disease and poisoning. Due to the pattern that has emerged from table I. I a to table 

I .le, it can be concluded that the researcher's focus in this study are in the state of 
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Penang involving the field of manufacturing, construction and to sum it up the 

researcher also looked into domestic. 

Next, it can also be seen that the condition worsen when the systematic enforcement 

of labour legislation for migrant workers in Malaysia are now constrained. This is 

because the Ministry of Human Resources (MOHR) has limited resources to fulfill its 

labour inspection mandate, particularly in terms of staffing. 

A total of 3 50 labour inspectors are responsible for monitoring conditions at over 

400,000 workplaces around the country. As a result, the Ministry responds to specific 

complaints from migrants but lacks the resources to comprehensively inspect their 

workplaces. Although the researcher noted that this situation is not unique to Malaysia 

as insufficient human resources to conduct labour inspections is a common challenge 

faced in many countries. 

Apart from the fact that there is a shortage of human resource in law enforcement 

personnel, migrant workers also often work in sectors that are harder for labour 

inspectors to reach, such as on remote palm oil plantations and other major sectors of 

migrant worker employment, including domestic work in private homes, fall outside 

the scope of inspections entirely. 

Uneven law enforcement has contributed to segmentation of the labour force, 

establishing foreign as a class of workers to which a largely different set of rules apply. 

The official mechanism for resolving foreign worker grievances about labour rights 

violations has been similarly unsuccessful at ensuring employer accountability. In 
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theory in the event of a breach of their terms and conditions of employment, workers 

can lodge a complaint with the Labour Department, and for cases of unlawful dismissal, 

objections can be registered with the Industrial Relations Department. 

The researcher noted that despite the foreign worker being provided with equal access 

to this complaint mechanism under law, the number of cases pursued by the foreign 

workers in comparison to the number of violations committed against them is far 

lesser 1 5 •  It should be noted that those with irregular legal status or informal work 

arrangements are not guaranteed similar rights to redress, which prohibits a very 

substantial portion of migrant workers from registering grievances. 

When complaints are filed, even completing the initial step of identifying the employer 

who bears legal responsibility often proves a daunting task due to the common 

practices of outsourcing and sub-contracting 16.  Moreover, the long duration of the 

process favours employers as it is common for cases to require six months or more to 

be resolved - by which time migrants have often returned home although MOHR has 

recently issued a directive that all migrant cases should be resolved within three 

months . .  

These fears may be well-founded as there have been reports by MTUC and other civil 

society organizations of migrants being sent home immediately upon attempting to 

organize. Although the practice has become less common in recent years, some 

employers of migrant workers continue to include an invalid clause within 

15 Santhiago, A. 2 0 1 1 .  "Access to Justice for Migrant Workers in Malaysia", in Exit and Integration 
Strategies for labour Migrants in South East Asia: Pulling Principles into Practices, unpublished 
(Monash University). 
16 During a series of tripartite consultations held with Jabour attaches and consular officials from 

countries of origin in Kuala Lumpur, it was recommended that diplomatic missions should take on 
greater responsibility for arranging legal representation, providing interpretation services and 
repatriation of nationals who are detained for violation of the Immigration Act (ILO, 2015a). 
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employment contracts stating that joining a trade union is prohibited. This will be 

discussed farther in the discussion and findings of fieldwork. 

Political and public discourse have regularly dovetailed in portraying migrant workers 

as a potential threat to national security and detrimental to the country's long-term 

social and economic development by the people. As a result, Government has typically 

formulated labour migration policy from the standpoint of controlling immigration and 

maintaining public safety rather than labour administration, as evidenced by the 

authority granted to the Ministry of Home Affairs (MOHA) over migration issues. 

1.2.1 Equality and equal treatment for foreign workers 

The ideal situation over here is that the foreign workers should get the same amount 

of protection as the local workers under all the available pieces of legislation that are 

relevant such as OSHA 1994, Employment Act 1955, and Trade Unions Act 1959. 

Article 8 of the Federal Constitution of Malaysia provides that "All persons are equal 

before the law and is entitled to equal protection under the law". The point to note here 

is that with the use of "persons" as opposed to "citizen" it is obvious that all the rights 

that is applicable to all persons should include foreign workers. All legal foreign 

workers working in Malaysia should be treated at the same level with the local 

colleagues. 

In the case of Chong Wah Plastics Sdn. Bhd. & Others V Idris Ali & Others 17, it was 

stated by the Industrial Court, that "if country has to employ foreign workers both the 

17 Chong Wah Plastics Sdn. Bhd. & Others V Idris Ali & Others. 
Accessed on I 7'h May 2015  
http:/ /\.vw,v. sol air. upd.edu. ph/i ntl conference/phi ls i/fu I lo/o20papers/Po/o20 lruthavara j o/020 Oo/020 Papp us 
a1nv Mi grant0/o20 Workerso/o20Contributiono/o20T o\vards%20. pdf 
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law and equity, and good conscience demand that they be given their legal rights and 

this includes payment of same wages as local workers" because there have been cases 

r 

which involves the migrant workers where the employee had taken the law into their 

own hands by inflicting harm on their employer, physically and economically, 

although this may be a rare occurrence. 

l.2.2 OSHA 1994 

To starts oil: there are a few issues to note under OSHA 1994 such as:- 

iii) Section 1 5  General duties of employers and self-employed persons 

persons other than their employees. 

very detailed definition which covers three main categories of employee which are 

iv) Section 17 .  General duties of employers and self-employed persons to 

Section 4 on the objects of the Act. 

Section 3 on the interpretation of"employee" 

ii) 

i) 

The meaning of "employee" is stated in the S3 of the Act 18. This section lays down a 

r 

r 

r 
I 

r 

r 

r 
directly employed, employees who is employed through an agent or finally an employee 

who was hired by a principal employer that subsequently lent out for services. None of 

these category actually distinguishes between local and foreign workers. 

18 "Employee", means a person who is employed for wages under a contract of service on or in 
connection with the work of an industry to which this Act applies and- 
(a) who is directly employed by the principal employer on any work of, or incidental or preliminary to 
or connected with the work of, the industry, whether such work is done by the employee at the place 
of work or elsewhere; 
(b) who is employed by or through an immediate employer at the place of work of the industry or 
under the supervision of the principal employer or his agent on work which is ordinarily part of the 
work ofche industry or which is preliminary to the work carried on in or incidental to the purpose of 
the industry; or 
(c) whose services are temporarily lent or Jet on hire to the principal employer by the person with 
whom the person whose services are so lent or let on hire has entered into a contract of service; 
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The same thing goes to the definition of employee under the Employment Act 1955. 

This Act is quoted as it is only applicable in Malaysia and it fits the purpose of this study 

which focuses mainly in Malaysia. This Act is supposed to further supports the idea of 

equality between local and migrant worker. S2 of the Employment Act l 955 stated that19 

"employee" means any person or class of persons -- 

• (a) included in any category in the First Schedule to the extent specified 
therein; or 

• (b) in respect of whom the Minister makes an order under subsection (3) or 
section 2A20· 

' 

"S.2 of the Employment Act 1955 Included in any category in the First Schedule to the extent 
specified therein; or 
In respect of whom the Minister makes an order under subsection (3) of Section 2A; 
In the First Schedule, item I which describes the first category of workers 

co 2A. Minister may prohibit employment other than under contract of service 

( I )  The Minister may by order prohibit the employment, engagement or contracting of any person or 
class of persons to carry out work in any occupation in any agricultural or industrial undertaking, 
constructional work, statutory body, local government authority, trade. business or place of work other 
than under a contract of service entered into with -- 

• (a) the principal or owner of that agricultural or industrial undertaking. constructional work, 
trade, business or place of work; or 

• (b) that statutory body or that authority. 

(2) Upon the corning into force of any such order, the person or class of persons employed, engaged or 
contracted with to carry out the work shal I be deemed to be an employee or employees and -- 

• (a) the principal or owner of that agricultural or industrial undertaking, constructional work, 
trade, business or place of work; or 

• (b) that statutory body or local government authority, 

shall be deemed to be the employer for the purposes of such provisions of this Act and other written 
law as may be specified in the order. 

(3) Notwithstanding subsection (I), the Minister may by order approve the employment of any person 
or class of persons by such other person or class of persons (not being the principal or owner) as he 
111ay specify but subject to such conditions as he may deem fit to impose. 

(4) Any person who contravenes any order made under this section commits an offence. 
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This further prove that in the eyes of the law, both local and foreign worker are 

"employees" if they fall under the definition given by both the Acts. Hence, foreign 

workers should entitle to the same amount of protection given to the local workers. 

However, this is not the situation. It is later discussed by the researcher in the case of 

Chin Well Fasteners Co Sdn Bhd V Sampath Kumar Vellingiri & Anor and the case 

Jesiyah Bah1111 and -1-1 Others V Fudex Rubber Products (M) Sdn. Bhd that foreign 

workers are not protected as they were cheated and short-changed by their local 

employers, their local middlemen and even their foreign agents. 

These two cases are the ones who has reached High Court but that does not mean 

conclude that the nwnber of incidents of exploitation of foreign workers is rare. 

The question that arises here is what is wrong? If there is already existence of pieces 

of legislation that provides protection towards employees and the law does not 

distinguish. between local and foreign workers then why are there still cases of 

exploitation of foreign workers? 

Next, as for S I S  of OSHA 199421
, where it states the general duties of employers and 

self-employed persons to their employees, again this section does not distinguish 

11 S . 1 5  of Occupational Safety and Health Act 1994 It shall be the duty of every employer and every 
self-employed person to ensure, so far as is practicable, the safety, health and welfare at work of all 
his e111plovees. 

(2) Without prejudice to the generality of subsection (I) ,  the matters to which the duty extends include 
in particular- 

(a) the provision and maintenance of plant and systems of work that are, so far as is 
practicable, safe and without risks to health; 
(b) the making of arrangements for ensuring, so far as is practicable, safety and absence of risks to 
health in connection with the use or operation, handling, storage and transport of plant and substances; 
(c) the provision of such information, instruction training and supervision as is necessary to ensure, so 
far as is practicable, the safety and health at work of his employees; 
(d) so far as is practicable, as regards any place of work under the control of the employer or self 
employed person, the maintenance of it in a condition that is safe and without risks to health and the 
provision and maintenance of the means of access to and egress from it that are safe and wi th out such 
risks; 

(e) the provision and maintenance of a working environment for his e111ployees that is, so far as is 
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between local or foreign workers. It is even stated further in this section that employers 

also owe a duty to independent contractor or any self-employed person and even 

extend to any employee of the independent contractor. 

This is a big step taken in the legislation in preventing any irresponsible employers 

from evading their responsibility towards their employees through the loopholes in the 

law. 

Again, taking the example of the two cases mentioned above, although there could be 

existence of contract of employment directly between the employers and the 

employees themselves or through a third-party agent, there are still ways where foreign 

workers can be exploited. This is especially true when the contract of employment is 

a private contract adding on the fact that it could be written in a different language and 

foreign workers have no understanding as to what they are signing. 

Researcher then looked at S 17 of OSHA 1994 as S 17 will be covering the general 

duties of employers and self-employed persons to persons other than their employees 

duties all other areas apart from categories of people in SIS  of OSHA 22. 

practicable, safe, without risks to health, and adequate as regards facilities for their welfare at work. 
(3) For the purposes of subsections ( I )  and (2)- 
(a) "employee" includes an independent contractor engaged by an employer or a self-employed person 
and any employee of the independent contractor; and 
(b) the duties ofan employer or a self-employed person under subsections ( I )  and (2) extend to such 
an independent contractor and the independent contractor's employees in relation to matters over 
which the employer or self-employed person- 
(i) has control; or 
(ii) would have had control but for any agreement between the employer or self-employed person and 
the independent contractor to the contrary. 

" ( 1 )  It shall be the duty of every employer and every self-employed person to conduct his 
undertaking 
in such a manner as to ensure, so far as is practicable, that he and other persons, not being his 
employees, who may be affected thereby are not thereby exposed to risks to their safety or health. 
(2) It shall be the duty of every employer and every self-employed person, in the prescribed 
circumstances and in the prescribed manner, to give to persons, not being his employees, who may be 
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However, S 17 is not as extensive and precise as compared to S 15 where it clearly lists 

out all the duties of an employer towards their employees. Generally, this section 

provides protection to any other third party that happen to be at the workplace yet are 

not directly or indirectly hired by the employers. 

For example, there is a group of university students who makes a visit to a 

manufacturing factory and they were not being brief about safety guidelines and the 

possible hazards that is present at the plant later so happen that one of them suffers 

injury in the factory due to improper management of the plant, this student can rely on 

S 17 of OSHA 1994 as the employer does not only owe a duty to their employees but 

they also owe a duty to persons other than their employees. 

Next, another problem that can been seen is that the procedures used to employ foreign 

workers are too complicated and has caused additional cost to employers who wished 

to employ foreign workers leading to the involvement of a third-party whenever an 

employment of foreign worker is needed because the procedures and policies on 

employing foreign workers are complicated for a layman to understand as contains 

many complicated legal jargons. 

The restrictions set by the Immigration Department of Malaysia, (Ministry of Home 

Affairs) such as having the employers in making sure that all their foreign worker 

candidates have already undergone the "Implementation of Immigration Security 

Clearance" (!SC) as mandatory requirement in order to apply for work in Malaysia. 

affected by the manner in which he conducts his undertaking, the prescribed information on such 
aspects of the manner in which he conducts his undertaking as might affect their safety or health. 
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Some of the recruitment terms and conditions of foreign workers include the 

followings:- 

• Foreign workers are only permitted to work in these five sectors - 

Manufacturing, Construction, Plantation, Agriculture and Services; 

• Quota 'of foreign workers must be obtained by employers/companies from 

Ministry of Home Affairs, One Stop Centre (OSC); 

• Foreign workers must not be less than 18 years and not more than 45 years old 

at the time of application; 

• Foreign workers must be certified PASS for Immigration Security Clearance 

(ISC) at the source country; 

• Foreign workers has to be certified fit and healthy by the approved medical 

centre in the source countries; 

• Foreign workers must not be listed as foreign individuals who are prohibited 

from entering this country under Section 8 (3) of the Immigration Act 

1959/1963 and finally; 

r 

r 

r 

• Foreign workers must come from approved source countries - 

Thailand (Male & Female), Cambodia (Male & Female), Nepal (Male & 

Female), Myanmar (Male & Female), Laos (Male & Female), Vietnam (Male 

& Female) Philippines (Male only) All Sectors (Construction, Plantation, 

Agriculture, Services, Manufacturing, Pakistan (Male & Female), Sri Lanka 
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(Male & Female). Turkmenistan (Male & Female), Uzbekistan (Male & 

Female), Kazakhstan (Male & Female), India (Male & Female) Constructions 

(high tension cable only): Services (goldsmith, wholesale/retail, restaurant- 

cooks only, metal/ scrap materials and recycling, textiles and barbers); 

Agriculture; and Plantation. Indonesia (Male & Female) male workers from 

Indonesia are allowed to work in all sectors except Manufacturing, while 

female workers from Indonesia are allowed to work in all sectors stipulated, 

Bangladesh (Male & Female) Plantation via G to G agreement23 

Next, the mandate of agencies to provide these various services has shifted in recent 

years, and stakeholders interviewed for a research conducted by the Verite" reported 

confusion around laws, government regulations and guidance, as well as government 

oversight, of labour intermediaries. Confusion is particularly concentrated around the 

issue of laws and regulations that apply to agencies that recruit and place such as 

"Private Employment Agencies, as opposed to agencies that manage and employ such 

as outsourcing agencies for foreign workers. 

In quoting an example where there is a change or update in the law, the government's 

MOHA approved the implementation of the "Foreign Worker Supply and 

Management System according to the Outsourcing Method," which stated that 

"employers may use the services of outsourcing companies to supply and manage the 

23 Official Portal of Immigration Department of Malaysia (Ministry of Home Affairs) 

http://\v,vvv.i1ni.gov .n1v/index.php/en/Jnain-services/foreign-\vorkers.ht1nl, accessed on 6111 July 2016 

24 Forced Labour in the Production of Electronic Goods in Malaysia, A Comprehensive Study of 
Scope and Characteristics, Verile 2014 

https://verite.org/wp-contentluploads/20 16/ 1 I /VeriteForcedLaborMalaysian Electronics2014.pdf 
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foreign workers." 25 also another contributing factor making the hiring process a 

difficult one. As of August 2006, companies hiring fewer than 50 foreign workers are 

required by the government to employ the migrante services of labour outsourcing 

companies. In 20 l 2, the tenn "contractor for labour" was introduced in amendments 

to the Employment Act, further legitimizing the labour-broker-as-employer 

arrangement. 

If only hiring of foreign workers could be done in a more convenient manner without 

the involvement of any third-party agent or also known as the labour intermediaries to 

workers and employers in Malaysia, a lot of money and time could be saved. 

This has inadvertably created the "grey area" which will caused difficulty to the 

foreign workers in bringing an action against their employers. Also, instead the money 

and time spent could be used to provide proper training and safety equipment for all 

the employees. This would be beneficial as the safety and health of the employee could 

be well taken care of hence, the number of accidents at work place could be greatly 

reduced. 

In short based on the above discussion, it should be noted that apart from the above 

stated statutes who do not distinguished foreign and local workers, the law in Malaysia 

also treated everyone equally as the Malaysian Federal Constitution guarantees all 

persons equality and equal protection of the law. 

25 "Foreign Workers Management Division", Official Portal of Ministry of Home Affairs (Putrajaya), 
http://www.moha.gov.my/index.php/en/bahagian-pa-maklumat-perkhidmatan [accessed 24 Feb. 
2014]. 

23 

Universlti Utara Malaysia 



r: 

r 

r: 

·,i"" 
.1 

Article 8 of the Federal Constitution of Malaysia states that 'all Persons are equal 

before the law and is entitled to equal protection of the law' and by the use of'person' 

as opposed to 'citizen' makes it clear that this guarantee of right extends also to all 

persons, including migrant workers, be that they are documented as well as also 

refugees. 

This also can be seen under Trade Unions Act 1959, where migrant workers have the 

right to unionize and also be members of existing unions. This is very important to 

enable all workers, including Malaysian workers, the ability to ensure greater 

protection and advancement of worker rights. Migrant workers in law have the right 

to access the local Labour Courts and the Industrial Courts just like any other local 

worker but the researcher has concluded later that from the findings of the interview 

this might not be the case in practice. 

Therefore, as a summary, the said legislation above that are supposed to provide 

protection for the foreign workers in terms of occupational, safety and health has its 

own weaknesses and scope of limitations. This will then leave the foreign workers 

helpless when the only means of protection that is given to them is only useful 

theoretically. 

1.3 Significance of study 

The significance of this study is to understand the current actual situation and 

difficulties in the area of occupational safety and health faced by the foreign workers 

so that, "grey area" of the current law where irresponsible parties can escape from their 

roles and responsibilites can be identified. 
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The researcher hopes that the outcome of the study could provide suggestions and 

recommendation for future research in filling up the gap in the area of law that is 

currently present. Also with the effort of other researchers, this study is so that a better 

work environment where the rate of workplace accident and workplace disease of the 

foreign workers can be reduced. 

When all these areas of the importance of foreign workers towards the contribution to 

our country can be identified, reasearcher hope that, this study would eventually allow 

Malaysians to appreciate the foreign workers better and they can be better protected. 

This study will also benefit Malaysia's economy and all the stakeholders especially 

the employers because if workplace accidents reduced, this will reduce the amount of 

compensation towards the victim of the accidents which will then increase the profit 

margin of the employers. 

Apart from this, Malaysia will be seen as a better place to work in the eyes of the world 

once it can be seen that Malaysian legislation is at par with the international law which 

provides equal rights and protection to their worker as a whole without distinguishing 

them between local or foreign workers attracting foreign investors to invest in the 

development in Malaysia. 

As the needs of the country to import a workforce while other countries have their 

manpower to supply should lead to a marriage of convenience which brings benefit to 

both parties and not only benefiting one of the patty. 
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The outcome of this study will contribute towards the fact that justice can be achieved. 

Moreover, the foreign workers are the main contributor to the advancement, 

development and economy of the country26
. 

The key strength of this study is that apart from examining and analysing the current 

law that is relevant to protect the foreign workers, researcher will get a first-hand 

information and data collected from the stakeholders namely the employers and the 

employees themselves. The understandings and insights that emerged with respect to 

the employers and the foreign workers knowledge and experiences related to this study 

will contribute in the betterment of the law in providing protection towards the foreign 

workers. 

There is also a gap in which this study which is needed to contribute towards filling it 

up as discussed earlier in the literature review that the study in this area is not 

comprehensive enough at this point. It is of utmost important to fill in the gap to ensure 

that foreign workers will continue to contribute to the productivity and development · 

of our county. 

1.4 Research Questions 

2. What is the level of awareness by the foreign workers and employers about the 

regarding the protection of safety and health of foreign workers in Malaysia? 

sufficient to protect the safety and health of foreign workers in Malaysia? 

especially the OSHA 1994 and other related law current legislation 

1 .  Is the current legislation especially the OSHA 1994 and other related law 

.- 

26 Ralunah Ismail, Ferayuliani Yuliyusman , UKM, Selangor, 
Foreign labour On Malaysian Growth; Accessed on J 9th May 2016 
http://www.e-jei.org/upload/JEl_29 _ 4_657 _675_2013600057.pdf 
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3. How do Occupational Safety and Health Master Plan for Malaysia 2015 

complement the current OSHA 1994? 

1.5 Research Objectives 

I .  To examine Occupational Safety and Health Act 1994 in protecting the foreign 

worker in Malaysia. 

2. To conclude that suggest for the improvement of level of awareness by the 

foreign workers and employers on the current legislation especially the OSHA 

1994 and other related law regarding the protection of safety and health of 

foreign workers in Malaysia. 

3. To conclude and suggest for the improvement on OSHA 1994 based on The 

Occupational Safety and Health Master Plan for Malaysia 2015 (OSH-MP 15). 

1.6 Limitation of study 

The limitation in this study is the limitation of time. Since this is a research conducted 

for a master level, the time limit given is rather short. With this, the sample selected 

for the interview cannot be a massive number to better represent the group of foreign 

workers in Malaysia as conducting interview could be very time consuming. 
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It was also stated by Schostak that "interview is not a simple tool with which to mine 

information. as ii is a place where views may clash. deceive. seduce and enchant=". 

One of the obvious weaknesses of interview in this study was that the interviewees 

only gave what they are prepared to reveal about their perceptions of events and 

opinions. These perceptions, however might be subjective and therefore will change 

over time according to circumstances and their response could be considerably 

distance from 'reality'28 

This is especially true for the foreign workers as most of them would be working 

almost every day for long hours. Moreover, before the researcher is able to meet up 

with the foreign workers, there was several meet ups that had to be done with the agent 

in order to get to these foreign workers. Furthermore, in order to reward these foreign 

workers for their effort in being part of the study, researcher gave them a small token 

of appreciation in monetary form. 

On top of that, there is a lack of prior research in this area where the researcher could 

look up to for a reference as this is not a very popular area of study amongst the 

researcher as compared to other area as this mostly affects the foreign workers and not 

the locals. Researcher also faced difficulty in getting access to journals and legal 

articles as this information are not widely available in the internet as access to these 

websites would require membership. There was also rather limited court cases that the 

researcher could refer to as most of the cases in this area goes unreported, hence it will 

not be a solid argument where the researcher could cite. 

27 Barbour, R.& Schostak, J.F. (2005). Interviewing and Focus Groups. In: B. Somekh & C. Lewin, 
(eds.) Research Methods in the Social Sciences (pp.41-48). London: Sage. 
28 Hammersley, M. & Gomm, R. (2008). Assessing the radical critiques of interviews. [n: M. 
Hammersley, (Ed.), Questioning Qualitative Inquiry: Critical Essays (pp89- I 00) London: Sage 
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Since the research participants consists of people from different age group, different 

educational background and different places, there is a language barrier and researcher 

find it difficulty in the effort of trying to communicate with them, so this part of the 

process takes up a lot of time and effort. 

The researcher also faced difficulty in getting access to the foreign workers in order to 

encourage them to be part of this study as all this information were communicated 

through a recruiting agent. In a way, the researcher was not given a wide option to 

choose the participant. It was all suggested and provided by the agent based on the 

needs and preferred requirements stated by the researcher to the agent during the 

process of sampling. On this fact, this process of sampling was not transparent to the 

researcher and all that the researcher was able to do is to trust the agent. 

1. 7 Chapterization 

In chapter 1, the researcher has included all the background of the issue and 

listed down the research questions and research objectives. The limitation and 

significance of this study is also laid down in chapter 1. 

As for chapter two and chapter 3, it consists of literature review and research 

methodology where all the research method and sources of data was presented. Moving 

on to chapter 4, the researcher has included all the discussion on the provisions, 

statutory analysis and common law where in chapter 5, the researcher presented her 

discussion on the fieldwork. Last but not least, in chapter 6, the researcher presented 

on the Occupational Safety and Health Master Plan 20 15, conclusion and 

recommendations. 
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CHAPTER TWO 

LITERATURE REVIEW 

2.1 Introduction 

Overall, the existing state of knowledge in this area under the Malaysia cases and law 

are not many. Moreover, the practicing OSH development would be difficult in many 

countries in the absence and assistance of a proper legislative system. 

In the chapter, the expected coverage would be on the existing knowledge that are 

related to this research area such as pieces of legislation related to the Occupational 

Safety and Health that obtained from other countries and some of the arguments 

presented by different authors voicing out the difference in their opinions. 

2.2 Development of the law on Occupational Safety and Health Act 1994 

As the year of 2017 marked the 22"<l year since the enactment of Occupational Safety 

and Health Act 1994 (OSHA 1994), this is a milestone achieved in Malaysia's 

occupational safety and health (OSH) history. 
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The revolution in this area of law has shown an increased in coverage (all workers 

except those in the Armed Forces and work on board ships) as compared to the 

previous provision which is the Factories and Machinery Act. In order to ensure the 

objects of the Act is fulfilled, it contains a clear definition of the multi-pronged efforts 

that are being made to ensure safety and health of all workers (including foreign 

workers) and also all those at workplace. 

This Act was mooted in 198529 with a long gestation period based on the philosophy 

of self-regulations. The responsibility to formulate and implement safe system of work 

was placed on employers and the employees were give their full cooperation has made 

up broad legislative framework of the Act. The philosophy that the responsibility to 

ensure safety and health lies with those who create the risk and those who work with 

the risk.'? are the basics of the promulgation of OSHA 1994. 

Even though the Factories and Machinery Act (FMA) 1967 is responsible to regulate 

exposures in workplace, this study will focus more on the OSHA l 994 because OSHA 

1994 offers more flexibility and encourages self-regulation when it comes to the 

philosophy of legislating safety and health in workplace as compared to FMA 196731 

where it is a more prescriptive provision that a contained more detailed technical in it. 

In order to further clarify the provisions of the Act, OSHA l 994 is supported by 

regulations, codes of practices and guidelines and placed an equal emphasis on 

29 Abu Bakar, C.M., 19963 Perspective of occupational safety and health legislation in Malaysia. In: 
Rarnpal, K.G., Noorhassirn, I. (Eds.), Occupational Safety and Health in Malaysia. National Institute 
of Occupational Safety and Health (Malaysia), bangi, Malaysia, pp. l - 1 3 .  
30 Abu Bakar, C.M ., [ 997. Promoting safety and health through self-regulation. In: Rampasl, K.G., 
ling, K.H., Jagdev, S. (eds.), l 997. Occupational Health in Asia. Proceedings of J 51h Asian Conference 
on Occupational health, Kuala Lumpur, Malaysia. 
31 Developing regulations for occupational exposure to health hazards in Malaysia, 
ftp://ftp.cdc.gov/pub/Documents/OEL/ 12. % 70N iemeier/References/Rampal 2006 OELs%20in%70m 
alaysia.pdf accessed on 21st January 2 0 1 4  
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addressing safety and health hazards at workplace. Regulations for occupational 

exposures were developed by the Department of Occupational Safety and Health with 

the assistance of tripartite and stakeholder consultation. 

OSHA 1994, will look into the general duties of employers and self-employed persons 

to their employees.32 Employers do not usually recognise their legal requirements of 

their duty of care under S . 1 5  of OSHA 1994, for example that employees have the 

right to believe that attending work will not be harmful to them and that employer is 

able to ensure (at a mutually agreed level) that their health is protected at work. 

This study is a clear connection with the Occupational Safety and Health Master Plan 

for Malaysia 2015 where one of its aim of complementing the current OSHA 1994 in 

supporting the philosophy that the responsibility is not solely the employers alone but 

also employees and other stakeholders. 

While with the existence of OSHA, the objectives are mainly to reduce the number of 

workplace injury, accidents, illnesses and death thus lowering the cost to society, the 

study into OSH-MP 1 5  in this paper is meant to look at preventive culture into the other 

action framework to complement OSHA 1994 with the objective of achieving the long 

term vision for OSH in Malaysia such as enhancing public awareness on OSH, to 

increase enforcement activities, to also focus on new emerging hazards, to conduct 

more research and development, to create an expert group in various field and skill and 

to promote preventive culture and well practice among involved parties. 

Firstly, the manner of protection given by OSHA 1994 is quite similar to OSH-MP 15 

that was mentioned earlier. Both of these leans towards the prevention of accident from 

32 Part IV, Section 15, Occupational Safety and Health Act 1994 
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happening at workplace by listing down the culture that can be cultivated by year 

201533, by listing down the employer's responsibilities in protecting the safety and 

health of their foreign workers 3-1 as compared to the suggested SOCSO and 

Workmen's Compensation Act 1952 where the purpose of the Act is more of providing 

compensation or remedy to the injured foreign workers after injuries had occurred. 

There will be further discussion on the International Labour Organisation (!LO) as this 

study will be asking questions with regards to Malaysia's fulfilment on the lLO 

standard in governing the foreign worker since the constitution in !LO has assigned 

the tasks of protecting workers against disease, injury and sickness due to his or her 

employment. 

The expected result of this research is to see if the outcome from the research shows 

that it is true that OSHA 1994 alone is not sufficient in protecting the foreign worker 

in Malaysia so what other pieces of related legislation can be used to compliment 

OSHA 1994 in order to provide better protection to the foreign workers working in 

Malaysia? Also, the findings of this study it is to provide the research outcome to 

support the argument above. 

Further, the findings of this study could be a start for a better idea if at all there is a 

need for further amendments in the betterment of OSHA 1994 so that it can be 

compatible with Article 23(3) of the Universal Declaration of Human Rights 1948 

which states that "Everyone who works has the right to just and favourable 

remuneration, ensuring for himself and his ·family an existence worthy of human 

dignity, and supplement, if necessary by other means of social protection" 

33 Occupational Safety and Health Master Plan For Malaysia 2015, Ministry of Human Resource 
34 Part IV, Section 15, Occupational Safety and Health Act 1994 
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2.3 Definition of Migrant/Foreign Worker 

The term 'migrant worker' is generally confined to lower-wage fields as the term has 

been commonly linked to low-wage earnings. 

In Foreign Workers in Malaysia- Issues and Implications35, the term 'migrant worker' 

encompasses a group of foreign nationals who have the legal right to work in a country 

where they have been officially recruited. The author explained the difference between 

the term migrant worker and foreign worker, an area which often creates confusion for 

the reader. In his book, he mentioned that the term migrant worker can be used 

interchangeably with foreign workers. The researcher agree that this is just a matter of 

language and it should not create any confusion for the reader as it both carries the 

same meaning. 

To further explain the difference, in a journal titled "The Rights of Migrant Workers 

One Year On: Transformation or Consolidation, Georgetown Journal oflnternational 

Law36, the author mentioned that 'migrant worker' can also be defined as a person who 

is to be engaged, is engaged or has been engaged in a remunerated activity in a State 

of which he or she is not a national. It also means a person who works in a country 

other than the one of which he or she is a citizen. 

Therefore for the purpose of this study, the researcher used the term "migrant worker" 

to mean the same person who works in a country other than the one of which he or she 

is a citizen. 

"Zehadul Karim, A .H .  M., Foreign Workers in Malaysia-Issues and Implications, 1999, p. 16. 
36 Sivakurnaran, S., The Rights of Migrant Workers One Year On: Transformation or Consolidation, 
Georgetown Journal of International Law, 2004, p . 1 1 3 .  
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2.4 Safey and Health at workplace covered by OSHA 1994 

Like was mentioned in Foreign Workers in Malaysia, the author's attempt in this book 

is to give comprehensive treatment to the various sources of OSH litigation, including 

challenges to the promulgation of standards and to inspection warrants. Since the focus 

of the author was on general legal doctrines and practical considerations thus it makes 

this a useful handbook for students and practitioners alike. However, this book only 

gives a brief explanation about the requirements and interpretations of the thousands 

of OSH standards and regulations. 

In the beginning of this book, the author spoke about the overview of the scope of the 

OSH Act and its history. Then the author proceeded to the next chapter where 

discussion on the analysis of the rights and duties under the Act of both employers and 

employees. 

The author explained in one example using several cases as to what is the employer's 

duty in complying with the Acts as well as with OSH regulations. The author also 

scrutinizes closely the General Duty Clause and each of the elements of a violation 

under that provision, giving readers a solid basis for handling a general duty clause 

problem as well as a discussion of the various defences available to the employer. 

This part of discussion in the book is very useful in enabling the readers to understand 

the strength of the provision provided in OSHA 1994, knowing that OSHA 1994 is a 

piece of legislation that does not provide protection only to the employees at the 

expense of the employers but there are defences that will be available to the employers 

when there is any unfair claim. 
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In the next chapter of"Enforcement" in this book, the author covered everything from 

inspection to abatement where inspections were discussed with the emphasis on the 

requirement of having a warrant and the "Citations" and "Notice of Contest" sections 

covered al I the procedural details and substantive aspects of each. 

Whereas, the examination of the abatement process is accompanied by a discussion of 

how a required abatement may be modified. The "Degree of Violation" section is 

general, and the author warned that practitioners who use it must be careful to check 

the law in specific areas of the country. 

The author also lay out the procedural steps involved in the adjudication phase. In 

explaining the pre-hearing and hearing stages, he highlighted the discovery and 

evidence aspects. There was also a good, but brief, examination of various affirmative 

defenses available to the employer. This part of the literature review has allowed the 

researcher to find out about all the previous successful defenses that was raised by the 

employers. 

It is useful as it will then be a point of reference for the researcher when it comes to 

analyzing the data collected from the interview with the employers to see if the 

findings of the data from interview has reached its point of saturation. 

In the following book which are largely related to this area of discussion, the author 

discussed about the Coverage of the OSHA Review Commission procedure37 and this 

part provides the researcher an insight into the operation of the Commission. This part 

37 Rules of Procedure, Occupational and Health Review Commission, (Jan 20 I 0), 
accessed on 2 1 "  July 2017 
http://wvvw.oshrc.gov/procrules/procrules.ht1nl, 
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of the review allows the researcher to identify if the gap in this area of study is due to 

lack of enforcement or weakness in the area of law in having a narrow coverage. 

In the area of law governing the issue of occupational safety and health, it has been 

discussed that there were relatively few comprehensive works that have been sought 

to summarize the array of legal and regulatory issues related to this legislation and to 

the emerging body of occupational health and safety law in general even after nearly 

14 years since the implementation of the federal Occupational Safety and Health Act 

(OSHA).38 

This book is one ofa very few attempts to provide such a comprehensive research tool. 

The author's work is detailed and comprehensive, but only on the limited topic of 

OSHA and OSH regulations. Researcher noted that the author is an attorney 

specializing in the practice of labour and occupational health and safety law, therefore 

this allows the researcher to appreciate the author's efforts for both academic rigor and 

practical usage since the author has a rich knowledge these areas. 

It can be seen in his book that from a practitioner's perspective, the author has well 

research the technical issues of law surrounding OSHA enforcement. However, on the 

other hand, from a sampling of the detailed sections, it is clear that this book is written 

from the point of view of an attorney concerned with employer defense strategies in 

government OSHA prosecutions. 

Researcher is aware that such a perspective nevertheless does not detract from the 

value of this work as a secondary resource for attorneys and non-attorneys alike. 

38 Gary Z,N. "The Law of Occupational Safety and Health" New York, The Free Press, 1987, xxvi, 80 I 
pp. 
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The researcher is of the opinion that although the author did well in his writing there 

is some shortcoming in this book. One of it is that the author's perspective is lack of 

good policy analysis and examination of the philosophical questions that underlie the 

legal issues affecting work-place health and safety. 

While this weakness to look beyond the letter of the law is common among lawyers 

and often found in secondary legal works, it is nevertheless a recognized weakness that 

limits the Law of Occupational Safety and Health to a role as supplementary research 

tool. 

The researcher has noted that the author is at his best when examining specific 

regulatory questions. The researcher noted that author did not examine adequately the 

interrelationships among OSHA, the National Labour Relations Act, and Title VII of 

the Civil Rights Act of 1964. This can be seen by the way in which the author examines 

the right of unions and employees to gain access to employer-held health and safety 

date. 

Further, it was also seen that the author only cursorily describes the issues of 

exclusionary employment policies, which, under the guise of paternalistic concern for 

worker health, serve to exclude classes of individuals from employment opportunities 

based upon an employer's belief that the excluded group is at greater risk of work- 

related injuries or illnesses. 

In fact, it is apparent that the author's brief analysis of such issues as these has shown 

the basic shortcomings in his approach. The gap that the researcher can see from this 

is that there is insufficient attention given to OSHA's preventive worker-protection 

38 

Universlti Utara Malaysia 



r 
r 

r 

r 

r 
r: 

philosophy in this where will then allow the researcher's findings in this study to fill 

this area up with the data gathered from the in-depth interview. 

The researcher concluded that the Law of Occupational Safety and Health is a good 

beginning research tool, but the reminded that the reader himself must ask the 

philosophical and the policy questions and must also supply the answers to them. 

However, a caveat is necessary because the author seeks to impose his views, which 

are no necessarily the accurate or accepted views of various doctrines and rules. His 

book should not be considered the highest authority.39 

2.5 The rule making of OSHA in other countries 

The next book titled "Workers at Risk; The Failed Promise of the Occupational Safety 

and Health Administration?"? gives a very good evaluation of the history and current 

status of the Occupational Safety and Health Administration (OSHAD). It objectively 

examines the causes of OSHA's failure to regulate and adequately protect American 

workers. The book serves as a valuable resource for individuals involved in all aspects 

of occupational health and safety, including safety professionals, policy analysts, 

educators, industrial hygienists, physicians and attorneys"! hence making it essential 

for the researcher to be able to make a reference to other countries. 

The researcher completely agree with the author that OSHA alone is not adequate in 

protecting workers and the author has given detailed causes ofOSHA's failure which 

3() Mark A.R. , +Occupational Safety and Health Law" , West Publishing Company, 2015 
40 Thomas O. M, Sidney A. S, "Workers at Risk: The Failed Promise of the Occupational Safety and 

Health Administration." Westport, CT:Praeger Publishers, 1993. 

41 Ibid. 
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can serve as a very good guideline in this study to be able to point out the weakeness 

in our OSHA l 994 so that the objective of this study can be achieved. 

This book provide a great guideline for this particular study and explained that there 

is one of the many pitfalls of professional training in occupational safety and health 

· which is many university programs have very limited discussions of the history of 

OSHA and how and why specific policies in occupational safety and health are 

adopted. 

This is important because the history of OSHA and the reason as to the creation of 

specific policies in Occupational Safety and Health would allow for weakness and 

loopholes to be identified so amendments can be made to enhance OSHA. This will 

ensure that the outcome that it is expected from the creation of specific policies can be 

achieved. A very minimal amount of training and education is also provided on the 

OSHA rulemaking process. 

It also provides the information needed to understand occupational health policy and 

the overall function and operation of OSHA. The reader is particularly provided with 

a very good perspective of the role that organized labour has played in the agency's 

development and also labour's role in the regulation of OSHA standards. 

There are also possible suggestions of how to correct OSHA's failure, however, these 

suggestions are weak and problematic, filled with legal jargon, and not very 

comprehensive, as compared to the rest of the text. Because of this readers could 

benefit from a more in-depth discussion of suggestions and implementation strategies 

of how to improve the agency, and on how to move forward in changing OSHA's 
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direction, under the guise of rReinvcntion" and the "New OSHA;' and all of these are 

not quite in line with many of the suggestions made by the authors. 

Also, this book consists of discussion of the history of joint labour-management 

committees may be correct; however, the author's explanation of the current function 

of many joint labour-management committees is inaccurate. He added that the "real 

power" of health and safety committees is highly dependent on the union's role in 

actively enforcing and monitoring union contract agreements, the strength of the health 

and safety contract language, and the strength and ability of the local union leadership 

to ensure that the language is implemented. 

Additionally, given OSHA's past history, current status and present mode of operation, 

lodging on OSHA complaint or filing a citizen enforcement action may not be the most 

beneficial approach to empowering workers to play a larger role in maintaining a safe 

and healthy workplace. Such an approach could do just the opposite and lead to worker 

apathy and mistrust in an agency that is supposedly designed to protect them. 

The author of this book has mentioned that in the United States, the OSH 

Administration is working together with the National Institute of Occupational Safety 

and Health (NIOSH) bearing the responsibility to protect the workers' health, the OSH 

Administration will draw up regulations whilst the NIOSH will investigates hazards. 

The NIOSH will then go ahead and propose a preventive measure to ensure maximum 

protection of safety and health of the workers42. 

However, In the United Kingdom, a single body namely the Health and Safety 

Commission (HSC) will now enjoy a full operational autonomy because the previous 

-u Brown, Maximilian (2002). Trust, Power and Workplace Democracy: Safety and Health Works 
Councils in Oregon. PhD Thesis. University of Oregon. USA. 
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statutory power that was formerly exercised by several different ministries is now 

transferred to them. Whereas, Health and Safety Executive (HSE) 43 will now 

responsible for the inspection duties which was formerly the duty and responsibility 

of a number of separate authorities. 

From this book, researcher could see that this effort is trying to direct the specific 

responsibility to fewer bodies who are specialised in either exercising the statutory 

powers or drawing up regulations and even carrying out inspection duties. This will 

greatly reduce the disparities amongst all the different bodies involved in the effort of 

providing protection and making the workplace an accident free workplace for all 

employees. 

As a conclusion, the literature review pertaining to the history of how the law on 

Occupational Safety and Health has developed from all the previous Acts in and also 

the influence from other countries was featured. The development of OSH legislations 

was also part of the discussion in this chapter. 

The discussion begins by highlighting the similarity of the law in protecting the 

employees at workplace in all the different Acts. Apart from that, methods and 

objectives of OSH legislations which has been adopted in some countries such as the 

US and Europe was also looked into by the researcher. 

Furthermore. the importance of having employees participating in achieving the ideal 

situation of a safe workplace and agreeing that it is best for people who created the 

"James, Phil (1992). "Reforming British Health and Safety Law: A Framework for Discussion". The 
Industrial Law Journal. Vol. 2 1 .  p  83-105. 
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risk and work with the risk to be involved was also proven by the researcher in the 

above discussion. 

2.6 Deterrence and Compensation 

In this next book of Deterrence and Compensation?", the author discussed on the 

comparative review of the liability arrangements used in various countries to cope with 

industrial accidents and diseases. The author identifies the social goals of these legal 

systems as prevention which is primarily served by the regulation of work conditions, 

including the use of money penalties; and financial security for victims - primarily 

served by various fault and no-fault compensation systems. 

Another point to note is that liability particularly civil liability focuses on a particular 

cause of an event and the person or body responsible for that cause, and not the whole 

pattern of circumstances. 

The author asserts that such a narrow focus, while advantages in isolating the 

responsibility for prevention, ignored the multi-causal nature of most accidents and 

diseases. The author believe that further problem oflegal liability is that fault systems 

can only cope with acts or omission based on conscious decisions. She agrees with 

those who argue that such consciousness does not apply to cases of carelessness, 

oversight, lack of knowledge or means, inadequate supervision or sheer inefficiency. 

Another problem is that while the cost of liability should be higher than the cost of 

prevention, it cannot be so high as to drive small employer out of business. Though, 

many readers will not agree that these are real problems, they are at least issues to be 

addressed. Unfortunately, the author treats them as obvious facts and moves on the 

44 Felice M, Deterrence and Compensation: Legal Liability in Occupational Safety and Health, 
Geneva, Switzerland : International Labour Office, 1982. 
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topical chapters. The legal duties in the prevention process are categorized into 

obligations placed on government agencies, manufacturers, employers, and workers. 

After reviewing these duties. the author discusses the ways in which different countries 

enforce these duties including inspections, fines, or even imprisonment. 

In this same book, there is no glimmering of a legal of economic theory to give a 

structure to the presentation; no limits of systematic or even impressionistic evidence 

of the stressful features in any of the system. This book falls short as a descriptive 

piece. A typical section is one that deals with the enforcement of the responsibilities 

of the manufacturers or suppliers. Here the researcher learn that Section L 263-2 of the 

French Labour Code as amended in 1976 covers infringements of Section L 23 1 .  7  and 

L233-5 which are the provisions governing the manufacturer, sale and transfer of 

substances and products, and the machinery, that are liable to involve danger for 

workers. 

As a conclusion, the information on specific statutory details notwithstanding the book 

would not be very useful as a reference. The treatment is casual and sporadic; thus it 

would only be barely helpful as a first step in studying a given country's system. 

Technical shortcomings further detract from the value of the book to the serious 

researcher; short-form footnotes are not elaborated in the bibliography; fines are listed 

in rubles, dollars, or percentages of weekly pay depending on the paragraph. 

In the researcher's effort in discovering more in depth into the reasons why migrant 

workers still work elsewhere far from their hometown so that this study can be related 

into discovering their weaknesses that will be used by their employers in exploiting 

them especially in their workplace. In 'The perspective of foreign workers and their 

rights and employment in Malaysia, the author explained that the reasons for which 
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migrant workers chose to work in a country other than their own is due to many 

reasons. 

The various ·push-and pull" factors contributed to the cause in migration of foreign 

workers, 'Push factors' refer to those circumstances in the region of origin that tend to 

drive certain groups of people out. These includes food storage, political unrest or 

economic changes adversely affecting particular classes of people. The 'pull factors' 

refer to those conditions prevalent in the countries of destination sufficiently attractive 

to encourage individuals_ and groups of people to leave home and seek opportunities 

abroad'". These include inter alia, better living facilities, availability of well-paid work 

and better future in the receiving state. 

The purpose of the study is to examine the manner in which and the extent to which 

penal and civil liability contribute to the prevention of occupational accidents and 

diseases, and to compensation of their victims. Felice introduces the subject by 

reviewing several weaknesses in the use of legal liability to meet society's 

occupational safety and health goals. These problems include a conflict between 

prevention and compensation. Whereas a deterrent should reflect the nature and extent 

of the fault committed irrespective of its consequences, compensation should reflect 

the loss suffered, irrespective of the nature and extent of the fault which caused the 

loss. 

The ways in which the various countries compensate industrial injury and disease 

victims are then discussed. A wide range of alternatives government insurance 

schemes, A very brief review of the arrangements used to finance these compensation 

45 Shafi Gilani, I., Citizens Slaves Guest-Workers, 1985, p.33 
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payments constitutes the final chapter before conclusion. The substantial variance in 

occupational safety and health liability arrangements across countries makes an 

analysis such as this of great potential interest. Unfortunately the book falls short on 

almost every dimension by which it might be evaluated. 

There is no glimmering of a legal or economic theory to give a structure to the 

presentation; no limits of systematic or even impressionistic evidence of the successful 

features in any of the system. The book also falls short as a descriptive piece. A typical 

section is one that deals with the enforcement of the responsibilities of the 

manufacturers or suppliers. 

The information on specific statutory details notwithstanding, the book would not be 

very useful as a reference. The treatment is casual and sporadic; thus it would be only 

barely helpful as a first step in studying a given country's system. Technical 

shortcomings farther detract from the value of the book to the serious researcher; short 

-form footnotes are not elaborated in the bibliography; fines are listed in rubles, 

dollars, or percentages of weekly pay depending on the paragraph. 

This research review's purpose is to help the reader understand the protection needed 

by the foreign workers from the different point of view This is significant because 

foreign workers contributed heavilty towards the development of the country and their 

well being has to be protected under the law. 
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CHAPTER THREE 

RESEARCH METHODOLOGY 

3.1 Introduction 

This chapter explains how the outcome of this research will help in achieving justice 

by getting clearer answers as to the research questions upon analyzing the relevant 
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pieces of legislation. journals, article, and case law thoroughly apart from all the data 

collected from the in-depth interview that involves both the employer and foreign 

workers. 

3.2 Research Method 

In order to answer the researcher's questions and to achieve the research objectives, 

the researcher has conducted a qualitative research using two different types of 

methods: 

i) The library research on previous court cases, OSHA 1994 and other 

related pieces of legislation. 

This method was used to solve the first objective where and the findings 

will be presented by the researcher in chapter four. 

ii) Interview with a number of employers of foreign workers and a handful 

of foreign workers who are currently employed in West Malaysia. This 

method was used to solve the second objective where the data collected 

could contribute in suggesting for improvement in OSHA 1994 at the 

same time looking into the "preventive culture" stated by The 

Occupational Safety and Health Master Plan for Malaysia 2015 (OSH 

MP!S). 

The advantages of this method would be that of it involves personal and direct contact 

between the researcher and the interviewees. Also, since there are both open ended and 

closed ended questions used during the interview, it will leave a lot of room for the 
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interviewees to voice their opinions when it comes to generating the overall conclusion 

for this study. 

3.3 Sources of Data 

The sources of data involved in this study would be of both primary and secondary 

data. 

Primary data includes: 

r 

r 
1 

i) Answers and information collected from the in-depth interviews from the 

involved interviewee namely the employers and foreign workers. 

Secondary data includes: 

r 

,.... 

I 

r 

i) Court Cases 

Case Law are obtained from both VLE (Virtual Learning Environment) and Lexis 

Academic, West Law where it contains all published federal and state cases back 

to the earliest cases. 

ii) Statutes 

Statutes used in this study are easily available in both hard and soft copy. Some of 

the hard copy statutes obtained from the library and some of the pdf version are 

easily available online in the official portal of Attorney's General Chambers of 

Malaysia". 

46 The Official Portal of Attorney General's Chamber of Malaysia, 

http://w,vw.agc.gov.1ny/a2.cportal/index.php?r-portal2 
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iii) Law journals 

All of the above data was obtained from the "VLE" (Virtual Learning 

Environment). They consists of Lexis Nexis, Hein online and JSTOR to name a 

few. 

iv) Law books 

Law Books are obtained from the Penang Public Library, The Wawasan Open 

University Library in Penang (Tun Dr. Lim Chong Eu Library), The University 

Science Malaysia Library (Perpustakaan Hamzah Sendut 1) and The Universiti 

Utara Malaysia Library (Perpustakaan Sultanah Bahiyah). 

3.4 Field work 

As for the data collection tools for this study, the research was conducted involving· 

the use of both open and closed ended questions as an interview guide for the 

researcher. The researcher prepared some questions so that the interview can be guided 

towards achieving and satisfying the research objectives. 

3.5 Sample Selection 

The reason the researcher has chosen both employers of foreign workers and foreign 

workers themselves to participate in this study purely because these are the people who 

could provide first-hand information about the actual situation since they are the ones 

who is experiencing and facing the actual difficulties, as compared to other pure 
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academicians hence justifying that the data collected from them would be a primary 

data. 

The reason why researcher is making a comparison with the academicians is because 

as far as academician is concerned, their perspective could be based on their 

background (academic, personal and surrounding) as opposed to the first-hand 

information that could be obtained from the parties affected themselves ( employers 

and foreign workers) 

For the purpose of this research, where interview was conducted, the researcher had 

used the purposive sampling procedure in the selection of research participants in all 

her interview. This method of selecting the sample which falls under the category of 

non-probability sampling techniques, the sample members are selected on the several 

basis. 

Firstly, they are the people who possessed a deep knowledge relating to the 

occupational safety and health. Secondly there are people where they have a close 

relationship with the main subject matter of this study which is the foreign workers 

and their OSH at workplace47. 

In the current study where interviews were conducted, the sample members who were 

selected are the several categories of respondents who are the stakeholders that are 

actively involved in dealing with foreign workers in Malaysia namely: - 

i) The employers of the foreign workers 

And, 

ii) The foreign workers. 

-17 Freedman et al., 2007 
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The purpose of the interview was to understand the current scenario of the application 

of Law in Malaysia. The result gathered from this interview will be presented by the 

researcher in chapter five. 

As for the first category of respondents the employers of the foreign workers, there 

were a total of eight employers that was approached, each of whom have had 

experience hiring foreign workers in their company. Since the purpose of this in-depth 

interview was to find out the participants knowledge and their understanding on 

general duties of employer and duties of employers under OSHA 1994. This is also to 

know better if they are aware of other pieces of related legislation in providing a safe 

workplace for the foreign workers. This is so that diversity can be present with regards 

to respondents' field and not intending to directly criticize the weakness of the law in 

anyway. 

For the second category of respondents which are the foreign workers, they were all 

chosen based on the satistics of the pool of foreign workers in Malaysia in table 3.5a 

below. The researcher had chosen foreign workers from Indonesia, India, Sri Lanka, 

Cambodia, Thailand, Vietname and Myanmar to be part of the interview process. 
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Table 3.ja 

• Pool of foreign workers in Malavsta 

Number offoreign workers in Malaysia as of.July 2017 based on the country of origin 

- by The Home Ministy'" 

The table above shows the pool of foreign workers in Malaysia and the countries in 

which they originate. It can be seen that the highest number of foreign workers in 

Malaysia comes from Indonesia followed by Nepal. The third in the list would be 

Bangladesh and fourth would be Myanmar followed by the next one India. 

From the table above, the researcher has chosen her respondents that mainly originate 

from Indonesia and the rest coming from India, Sri Lanka, Myanmar, Vietnam, 

Thailand and Cambodia. This is so that the outcome from the respondents could be 

better representing the views and experiences of tht: majority of foreign workers in 

Malaysia. 

48 
Horne Ministry: I .78million foreign workers in Malaysia. 

http://www.freemalaysiatoday.com/category/nation/2017 /07/27/home-ministry- I - 78-million-foreign 
workers-in-malaysia/ 
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3.6 Research Process for interview 

All the employers that are chosen are based in Penang, There are two reasons to this 

choice. Firstly this is because Penang has the highest case in occupational diseases and 

poisoning reported in year 2016•9, hence apart from the fact that researcher could get 

a better insight on the view and comments of the employers regarding this, researcher 

was also hoping that employers are able to share their views and suggestions on how 

to improve the current situation. 

OCCUPATIONAL DISEASE & POISONING BY STATE, DOSH 2016 
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Table 3.6. l .  l  

Occupational Disease and Poisoning by State. 

By: Department of Occupational Safety and Health. 2016. 

Two of the ten employers were contacted via email and then followed up by a 

telephone call for arrangements to be made as these employers were not in the country 

"Occupational Disease and Poisoning by State, Department of Occupational Safety and Health, 2016, 
http://wv,,v.dosh.gov.mv/index.php/en/occupational-diseases-and-poisoning-statistic, 
accessed on 301h August 2017.  
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at the time the initial communication commenced. The other eight employers were 

contacted via telephone and were given the overview of this study. Out of the ten 

employers only eight have agreed to participate in this study. 50 

Next, on the second category of respondents, the foreign workers, the researcher faced 

a little hardship in the engaging as firstly there was a language barrier and secondly 

many of the foreign workers were reluctant and afraid to participate in the interview. 

This is because they usually work more than 12 hours a day and do not have the extra 

time to spare for any other activity outside of their work. Also, since they are all not 

familiar with the surroundings they do not have the courage to reveal the truth. 

However, there were a total of twenty seven foreign workers that was successfully 

approached and each of whom had worked in Malaysia for more than ten months. Five 

worked as a domestic worker, eleven were from the construction site and the final 

eleven were hired to work in manufcaturing51. Furthermore, the purpose of conducting 

an in-depth interview in this study was to gain a deeper understanding of the 

participants' experiences, hence the recruitment was carried out with the aim of 

achieving diversity with regard to respondents' personal background, age and the job 

scope of their work. All the research participants received a consent form that was 

signed by them to indicate their willingness to participate52. 

There were a total of twenty seven foreign workers that were approached and 

successfully agreed to participate in the interview. As was stated by the researcher 

52 Please refer to appendix for consent form for the employees. 
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under the limitation of study, there was time, financial and resources restrain, hence 

the most optimum number of participants in this category is such. This number is 

r 
particularly small as compared to a total of 2 million populations of foreign workers 

in Malaysia but as the purpose of qualitative study, this research is not to provide 

generalization of findings53
. 

Occupational Accidents Bv Sector Until October 2016 (lnvestignted) 

",51jC • .750 

Perma-tenr C1sabili:y (PD) 

•.:so 

·� . ' 

rsn 500 · .rco 
Nvmber �; V,cftm.s 

Oea:h tD) - Non Per-nenem Disabl!,tt {�PD) 

250 

Mam..:facturmgj 
Mining and Quarr1:ngJI Corsic,c:,oof • 

i Agacul.uce =oreecy L r 
U) Utmtv 
1! . 
5 
Q O � Transoor:, S:orage and 

/5 '/\1hole-saie and Retail · I Ho:el anc ,esraucanll 
Finances Insurance, R I 
Public Services and St 

0 

r 

Table 3 .6 . 1 .2  

Statistics of Occupational Accidents by Sector, 

By: Department of Occupational Safety and Health. Malaysia (October 2016) 

53 Hoepfl, M. C. ( 1997). Choosing qualitative research: A primer for techinology education 
researchers. Journal of Technology Education, 9 (l), 47-63. 
http ://scho lar.1 i b. vt.edu/e j ounal sf JTE/v9n 1/pdf/hoep fl. pd f 
accessed on 27111 December 2017 
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Statistics al Occupational Disease & Poisoning by Sector. 

By: Department a/Occupational Safety and Health. Malaysia (October 2016) 

This is because the purpose of this study is not about understanding the foreign workers 

as a whole but only to have an insight on the issues of occupational safety and health 

in West Malaysia which are also limited to documented foreign workers who are 

working in the few sectors that are more prone to occupational accidents and diseases 

only54. 

Apart from that, researcher also noted that since foreign workers are only allowed to 

be hired six sectors such as services, manufacturing, construction, plantation, 

agriculture as well as mining and quarrying, it can be safe to assume that all other 

"Statistics of Occupational Accidents by Sector, Department of Occupational Safety and Health, 
Malaysia (October 2016), 
http://,v,vw.dosh.gov.n1v/index.php/en/occupational-diseases-and-poisoning-statistic 
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foreign workers that are hired outside of these six sectors are illegal or 

undocumented55. 

These foreign workers are chosen as the respondent in the second category of in-depth 

interview as they will be the best individual to provide· first-hand information about 

the difficulties faced and in what ways they are being treated as compared to any other 

academician or practitioner in this area. 

It may be argued that these group of people are not the expert and have no expertise in 

the area of law, however, they are the ones who could provide genuine answers that 

are not filtered because the purpose of this interview is not to get their expert opinion 

about the law and how the law should be amended but to it is for the researcher to get 

a deeper understanding on the root of the problems faced. Data collected from the 

interview process are not meant to represent the view of all the employers and foreign 

workers in Malaysia. 

As discussed in the limitation of studies earlier, since this is a qualitative study, the 

researcher was not looking for generalization of findings but the researcher found 

understanding and extrapolation to similar situation56. 

55 Foreign Workers Only Allowed in Six Sectors, Home Ministry secretary-general Alwi lbrahi,n, 

http://,vw,v. free1nalays intodav.con1/categorv/r1ation/2017 /0 I I 19/foreie.n-,vorkers-on ly-al lo,ved-in-6- 
sectors/, 

accessed on 23rtJ January 2017. 
56 Hoepfl, M.C. ( 1997). Choosing qualitative research: A Primer for Technology Education 
researchers. Journal ofTechnology Education, 9(1), 47-63 
http://scho Jar. I ib. vt.edu/ejournals/ JTE/v9n I /pdf/hoepfl.pdf 
accessed on 27th December 2017 

58 

Universlti Utara Malaysia 



r 
• 

r 

r 

r 

r 

r 

r 

These criteria were discussed with a foreign worker recruitment agent who was 

selected to assist in carrying out the recruiting process. This agent was provided with 

a participant recruitment guide (and participant who is able to speak a certain language 

would be preferred) and asked to contact the possible participants by telephone and to 

give each of them an overview of this research. She was told by the researcher that 

their identity and information would be protected and they will receive a small token 

of appreciation for their willingness in participating. All the participants were given a 

consent form for them to sign to indicate their willingness to participate in this 

57 Please refer to appendix for the sample consent form for the foreign workers. 
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3.6.1 Description of the Respondents 

All participants for interview were chosen based on the convenience sampling where 

the participants of the interview were chosen because of convenient accessibility and 

proximity to the researcher. 

As for the first category which is the employers, they all ranged from the ages of thirty 

five to sixty five. One of the respondent interviewed have hired the most foreign 

worker with the current list of a hundred and fifteen foreign workers and the one with 

the least foreign workers have a total of three workers working in his company. 

All of the employers interviewed are already in the business ranging from six to thirty 

seven years. As for the qualification of the employers, one of them is a Master in 

Business Administration graudate, three others is a degree holder followed by two 

employers with a Sijil Pelajaran Rendah certificate, one is illiterate and finally the last 

one who has a primary school qualification. The table below shows the details of 

participants. 

The researcher did not pick the employers of the foreign workers that will be 

participating in the interview because of safety purposes. This step is to ensure that the 

foreign workers do not feel threatened as their willingness to be part of the research 

should be discrete to ensure the reliability and accuracy of the information given by 

the foreign workers 
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Total Number 
foreign of years 
workers in Contacted Highest 

Age Business employed business via qualification 

D 35 Transport 1 8  13 email degree 

Wholesale& phone 
E 43 Retail 4 10 call SRP 

Wholesale& phone 
G 53 Retail 5 37 call SRP 

Hotel& face to 
H 55 Restaurant ' 25 face illiterate J 

face to 
I 64 Manufacturing 34 30 face pnmary 

face to 
J 36 Construction 48 8 face MBA 

face to 
K 32 Construction 1 1 5  6  face degree 

face to 
L 38 Manufacturing 58 25 face degree 

Table 3 . 1  

Details of The First Category of Respondents (Employers) 

For the second category of foreign workers, all the twenty seven of them are below the 

age of thirty eight. There were a total of seventeen of male foreign workers and a total 

often female foreign workers that have participated in the research. All of them come 

from Indonesia, India, Sri Lanka, Cambodia, Thailand, Vietnam and Myanmar. These 

foreign workers are involved in the domestic, constructions and manufacturing 

industries. 

They were all chosen based on the three stated industries the number of death, 

accidents and diseases are reported to be highest in these three categories as stated 

above in table 3.6 . 1 .2 .  11 should be noted that researcher has given the priority to 

foreign workers who are able to at least understand basic English or Bahasa Melayu to 

ease the comm uni cation process of this research. In order to do this, the researcher has 
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communicated to the recruitment agent on this to get her assistance in picking the 

foreign workers who have been working here for at least two years and above. 

Their wages ranged from an average ofRM3.50 per hour to RMS.00 per hour. 

Number of 
Gender Country Field Participants 

F Indonesia Domestic 3 
M Indonesia Domestic 2 
M India Constructions 6 

M Sri Lanka Manufacturing 4 

M Cambodia Constructions 4 
F Thailand Manufacturing 3 
F Vietnam Manufacturing 4 

M Myanmar Constructions I 

Total 27 

Table 3.2 

Details of The Second Category Of Respondents (Foreign Workers) 

3.6.2 Pre-interviews 

Prior to the interview, a pre-interview was conducted individually with both of the 

categories of participant, the employers and the foreign workers. Each participant was 

asked to review this research study, ask questions and sign the consent form ". 

The pre-interview with one of the employer was conducted via video call and the 

others were conducted face to face. The employers were given the options of receiving 

the research questions either at this time so that preparation could be made or to have 

the interview conducted spontaneously later for a more spontaneous answer. Seven out 

of the eight employers have decided to have the questions during the pre-interview 

58 Please refer to appendix for consent form 

62 

Universlti Utara Malaysia 



r 
r 
r-: 

session where the other one have decided to only receive the questions on the day of 

interview. 

As for the foreign workers category, researcher met all of them individually to explain 

about the process of interview, and made arrangements for the possible time and day 

for the interview. They did not receive the questions at the first meeting. This is 

because the researcher can later be sure that the answers from the foreign workers are 

as accurate as possible and there was no tempering of the results. 

The pre-interview for the employers lasted about 15minutes each and researcher took 

a longer time for an estimated of 30 minutes-45 minutes for each foreign worker. 

3.6.3 The Interview Process 

In order for the researcher to achieve a good qualitative interview, she ensured that the 

interview contained two key features, to let the interview process flows naturally and 

the interview has to be rich in detail59. 

As for the first category,i.e the employers, one of the interview was conducted via 

video call as that participant was not in Malaysia when interview was conducted and 

for the other seven, the interview was conducted in the employers· office. 

Whereas for the second category, i.e. the foreign workers, four interviews were 

conducted in a coffee shop, seven were conducted in the worker's home, five was 

conducted in worker's workplace, six others was conducted in the community room in 

the building where the workers are residing and work at, and the last five interviews 

were conducted at common area under the building of their work place. 

59 Domyei. z. (2007). Re.search Methods in Applied linguistics: Quantitative Qualitativem and Mixed 
A4erhodologies. Oxford: Oxford University Press. 
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The interview with both the categories of participant began with a request for 

information, As for the first category, all the employers were asked for their age. the 

types ofbusiness they are in, the total number of foreign workers they have. the number 

of years they have been in the business and finally their highest education qualification. 

This category of employers was selected by the researcher with the help of recruiting 

agent. 

Apart from suggesting the list of potential participants from the employees group, the 

agent also suggested a list of potential employers based on the needs of the researcher. 

The researcher has conveyed the message that preferably these employers must have 

many years of experience in using the services of foreign workers, involved in the the 

categories ranging from manufacturing, construction, services, transport and hotel and 

restaurant and having a diverse education background. 

This is so that the researcher is able to make comparison as to whether the background 

of education is one of the factors in not having the knowledge in ensuring the health 

and safety at work of foreign workers. Also, the employers have to be involved in the 

above said category so that the data collected from the employers can be used for 

comparison as to the data collected from the foreign workers since the foreign workers 

interviewed came from the same field although the foreign workers are not the ones 

hired by the employers interviewed. 

As for the second categories which involved the foreign workers, they were asked for 

their age, the origin of their country, their job scope, possible danger in their work or 

work place, duration of their work a day on an average (in hours), how long they have 

been working in Malaysia and finally how much they are paid. 
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All the interviews ranged from one to two hours in length. After each interview, notes 

were made on both the content and the process of meeting. Researcher took down the 

similarity and differences that emerged, and the researcher's impression on their 

answer were also documented. The tapes were transcribed, with the average document 

consisting of approximately 20 pages of text. Each of the interviewee was identified 

with a code symbol to protect their identities of the participants. 

In order to ensure that the interview flows naturally, researcher did not interrupt when 

both the employers and the foreign workers were answering the questions allowing all 

the interviewee to feel respected and researcher to be in a neutral position'". The 

researcher only assisted when was approached by the interviewee. 

When the researcher did that, an appropriate atmosphere was created and the 

interviewers felt more at ease and that enabled them to speak freely. 

All the participants received a copy of their transcript and were asked to read through 

it in order to add or clarify information. Researcher has conducted a post-interview 

meet up with all the participants who are illiterate and have difficulty to understand 

the transcript to explain the transcript to them. All the participants were also 

encouraged to red-circle any passages which might identify them. 

One of the employer category interviewee has highlighted a few areas which identified 

him and asked for these areas to be removed. All the other interviewee in the foreign 

workers category did not respond much in the post interview meet up apart from one 

participant who have added a little more information to her previous recording. 

60 
ibid 
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3.7 Data Analysis 

There are a total of two different types of data to be processed here since there were 

two methods in the data collection process. 

For primary data which was collected via interview, as this is a qualitative interview, 

it has generated a large amount of data. The researcher has used the method of content 

analysis61 in analyzing all the data collected. 

As for the transcribing process, the researcher has done a partial transcription where 

researcher make a summary instead of a full transcription. She played back the 

recording and wrote down the main points of the discussion. An extract of the summary 

3.7a below. 

Although this process took a little more time (30-45 minutes more) than the original 

recording, it was way faster than a full transcription process. The researcher used 

asterisks (*) to mean "this is relevant" and double asterisks (**) to mean "very 

relevant" and the marked sections was listened to again later to ensure that nothing 

important was missed out. 

If you are testing some particular hypothesis, much of the content will be irrelevant, 

so it is a waste of time to transcribe everything. Another advantage of making a 

summary like that above is that it clearly shows the topics that participants spent a lot 

of time discussing. 

61 What is Content Analysis? Moore & McCabe (2005) 
https://w\vw.tenv.uga.edu/1nanagen1ent/contentanalvsis/research/, accessed on 61h of October 2016 
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An important note: if you record the times as above, using a tape recorder, make sure- 

the tape is rewound every time you begin listening to it and the counter is reset to zero, 

otherwise the counter positions won't be found. 

The researcher first copy and read through the transcript while making brief notes in 

the margin when interesting or relevant information is found. Next, the researcher went 

through all the notes made in the margins and list the different types of information 

found. 

Moving on, the researcher read through the list and categorise each item in a way that 

offers a description of what it is about Then researcher identified whether or not the 

categories can be linked in any way and listed them as major categories ( or themes) 

and I or minor categories (or themes). Further, the researcher compared and contrasted 

the various major and minor categories. Apart from that because this study contained 

more than one transcript, the researcher have repeated the first five stages again for 

each transcript. 

Once all the above is done, the researcher then collected all of the categories or themes 

and examined each in detail and consideedr if it fitted into each oft the category and 

its relevance after which the review was done in order to ensure that the information 

was categorised as it should be. 

Then, the researcher reviewed all of the categories and ascertained whether some 

categories can be merged or if some needed to be sub-categorised. 

Finally, the researcher returned to the original transcripts and ensured that all the 

information that needed to be categorised has been done. This process was similar 

when analysing the data collected from carrying out interview for both the categories. 
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As for the secondary data, the researcher used the qualitative method. All the history 

and background of the development and revolution of the law in this area was looked 

into. Reasons as to what led to the development was noted down. By doing this, the 

researcher was able to figure out the loopholes and weaknesses in these areas so that 

suggestions can be given at the end of the study in hopes to improve them. 

Also, in order to analyse some cases (both reported and unreported) researcher looked 

into the judgment made by judges and then comparison was made as to whether the 

intention of Parliament was fulfilled when the decision and judgement was made by 

the judges by studying the Hansard. 

Since there were several unreported cases that were looked into in this study, 

researcher had to rely on several websites to find out more about these cases such as 

the website of Department of Occupational Safety and Health and some of the news 

website. 

Table 3.7a 

Sample Extract of summary transcript from the employers 
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and remove irrelevant informations that are collected. 

employers. These summrary of transcript assist the researcher in summarizing and 

focusing on the needed and relevant data that is useful for the purpose of this study 

The table above showed the sample of transcript collected by the researcher from the 

Researcher introduces herself 

Employers was asked to introduce self 

(D. age about 35) 

Explaining about his business 2' 37" 

2' 05" 

1 '  38" 

O' 0
11 

4' 08" The number of foreign workers he has currently 

4' 55" ** They are all directly employed under him 

5' 13" * He was listing down what he thinks are his responsibilities as an employer 

7' 15" ** He mentioned about medical insurance for his employees 

7' 58 ** Sharing actual cases of negligence of some employers 

r   
r  

r  

r  
I  

r  

�  
r  

r  

t  
3.8 Limitations of this study 

a) Interview method 

The choices made by the researcher in the selection of the research focus and 

r 
methodology had resulted in some area of restrictions. This study had several 

limitations which should be acknowledged. 

First and foremost, this is a qualitative research in a master level and it was supposed 

to provide in-depth data regarding the knowledge on the area of law of the 

Occupational Safety and Health at workplace for foreign workers for the employers 

and to find out the actual difficulties faced from the foreign workers. 
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The researcher is well aware of the limitation in this method as the interviewing 

process is not only complex it was even difficult to follow because " . . .  if is not a simple 

tool with which to mine information. It is (rather) a place where views may clash, 

deceive. seduce, enchant?", 

The results coming from the data and information collected can be generalized only to 

the extent that a qualitative data can be; that is the results will comprise experiences of 

those participants that may only represent a handful of people which has similar 

background and facing the similar situation or difficulties. 

As this study is based on only a handful of participants (both from employers and 

foreign workers) because each of the interview takes up about 20-30 minutes for the 

researcher to unravel the investigated phenomeno63 which is the amount of protection 

to the foreign workers in the area of OSH. 

The researcher knew that this kind of qualitative interview will generate a large 

amounts of data where one hour interview may approximately take up six to seven 

hours to transcribe with around fifty pages of transcript 64 the researcher only 

interviewed a handful of participants from both the first and second category hence it 

is only able to present to the public some of the insights and stand point of the 

employers (from West Malaysia) who are involved in hiring foreign workers and the 

actual difficulties faced by the foreign workers (working in West Malaysia) in the 

above said categories because of non protection by the law. 

62 Barbour, R. & Schostak, J.F. (2005). Interviewing and Focus Groups. In: B. Sornekh & C. Lewin, 
(eds.) Research Methods in the Social Sciences (pp.41-48). London: Sage. 
<>3 Schostak J.F (2002), Understanding, Designing, and Conducting Qualitative Research in Education: 
Framing the Project (�onducting ed11catio11al research. Open University Press, 2002 
64 Domyei, Z. (2007). Research Methods in Applied Linguistics: Quantitative Qualitative, and Mixed 
Methodologies. Oxford:Oxford University Press. 
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Interviews that are conducted was necessary for gathering information about sensitive 

and very personal area. Since the interview also includes participant who are not fluent 

in our national language, there may be a chance that these participants do not fully 

understand the researcher's question and vice versa. Researcher would have to spend 

more time in explaining the questions to them and trying to understand their answers 

from their expressions. However, due to time and financial constraints, it is not very 

feasible for the researcher to conduct repeated interviews. 

Due to these constraints, it has influenced the researcher's ability to be as collaborative 

as desired. The initial plan for the researcher to recruit more participants had to be 

modified as many of the foreign workers are hard to reach and not willing to be 

involved due to several factors such as time limitation and being afraid that their 

identity will be exposed and will caused them to lose their job if their employer found 

out. Consequently, the social action potential of this study was greatly diminished. 

As a conclusion this way is time consuming as the conduct of interview takes up a lot 

of time followed by the transcribing process and analysing process. 

b) Library research 

As for this study, in the strict sense, the library research is rather limited to looking at 

the work who has contributed to the advancement and improvement of law. The fact- 

finding is a tedious work for the researcher as there were several different statutory 

provisions and rules that are relevant and inter-connected involved in this area of study. 

Besides there are also a number of case law (both court case and common law) that 

has been accumulated in on the point of issue and it is a difficult task for the researcher 

to derive a clear-cut legal proposition from the tangled mass of cases. 
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Since this area of law providing protection to the foreign workers are inter-related and 

can be found in several pieces of legislation. it was a challenge as the researcher will 

have to do cross reference to ensure that discussion can be as accurate as possible. 

Further, there will also be supplement to the statutory provisions from time to time by 

massive amount of rules, orders, directives, regulations and government resolutions 

that the researcher have to take note on. 

As a conclusion, in order for the researcher to present the findings of this study, the 

researcher will have to ensure that all the information, and data collection for the 

purposes of analysing is accurate and up to date. 

3.9 Strengths of the in-depth interview method 

The key strength of this study is that apart from examining and analysing the current 

law that is relevant to protect the foreign workers, researcher will get a first hand 

information and data collected from the stakeholders namely the employers and the 

employees themselves. The understandings and insights that emerged with respect to 

the employers and the foreign workers knowledge and experiences related to this 

study. 

One of the strengths in this method was that the resesrcher was able to use her 

observation as a supplement which allows the investigation on the interviewee's 

external behaviour and internal beliefs": 

The researcher has chosen this category of respondent as opposed to the usual OSHA 

research which involves interview with the expert in this area purely because, the 

65 Ho, D. (2006). The focus group interview: Rising the challenge in qualitative research methodology. 
Australian Reviwe of Applied Linguistics, 29( I): 5 . 1 - 19 .  
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objective of this study is not only to look at the area of Law governing OSH from the 

point of view of the expert but also to have a deeper understanding on the actual 

situation that is currently on-going that is faced by the front liners, the employers and 

the foreign worker themselves. No other party would be able to provide a better first- 

hand information than the involved parties themselves. 

Several factors contributed to these outcomes, the first of which is related to the 

experience of the researcher. The researcher had stayed in an area where researcher is 

surrounded by many foreign workers and is exposed to seeing all the danger and 

illnesses suffered by these foreign workers. All these had motivated the researcher to 

wanting to contribute the outcome of this study towards the improvement and 

betterment of these 30 workers who had contributed much towards the development 

of the nation. Because of the experience and knowledge that the researcher has, it can 

then be shared with all the participants involved in the interview without affecting and 

influencing their answers. 

Research methods were chosen that would afford as much control as possible to the 

participants. The pre-interview procedure was significant especially towards the 

second category of participants which are the foreign workers and this has included a 

. discussion with the participants in ensuring that they can understand the overview of 

the study and all the possible questions that will be asked. They were also convinced 

by the researcher that their identity would be protected. 

They were also informed that they could withdraw from the research at any time and 

were given the opportunity to learn more about the researcher, the study and the 

research questions. Thus, the pre-interview helped to alleviate the worry and anxiety 

in the process and encourage openness in the interview. Control over the research 
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process was shared and this too, created space for vulnerability and 

straightforwardness. 

All the participants both from the first and second category were instructed about the 

operation of the voice recording and were encouraged to shut it off as they deemed 

necessary if it makes them feel uncomfortable to encourage them to give full and frank 

answers towards the interview questions posed by the researcher. They were also 

invited to add to, and or clarify, any information contained in their transcript, and to 

red-circle any passages in their transcript which they feared might identify them or 

inadvertently caused harm or trouble to themselves or others. 

CHAPTER FOUR 

ANALYSIS ON STATUTORY PROVISIONS AND COMMON 

LAW 

4.1 Introduction 

In this chapter, the researcher will provide a discussion on OSHA 1994, Employment 

Act 1955, Trade Union Act 1959, Industrial Relations Act 1967, Workmen's 

Compensation Act 1952, Immigration Act 1959/63. 
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4.2 Discussion on Occupational Safety Health Act 1994 

a) The interpretation of "employee" 

Interpretation of employee under S.3 OSHA 1994, does not distinguish between local 

and foreign workes. 

The definition of an employee is given under S.3 of OSHA 1994 and this includes all 

employees in general. This means generally, both the local and foreign workers should 

fall under this category as this is the only section in the entire OSHA 1994 which 

provide the interpretation of what amounts to "employee". 

The definition given in this section is rather narrow and there is a limitation to it 

because although in theory there should not be any difference between local and 

foreign workers, all workers should be equally protected but in practice, foreign 

workers do not receive the same amount of protection as local workers and it can be 

seen in the discussion below. 

A court case with relation to contract of services is the case of Chin Well Fasteners Co 

Sdn Bhd V Sampath Kumar Vel/ingiri & Anor66. This case is about the exploitation of 

workers from India, where the defendant had appointed an agent to assist in recruiting 

workers for them from India. So, the agent advertised for the defendant in the local 

newspaper stating that they are in need of workers. Later the plaintiff testified that in 

order to secure the said job advertised in the newspaper they have to pay RS I 00,000 

66 [2005] 4 CLJ 394 (CA) 
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and they were also informed verbally that their salary would be of RS I 0,000 per month 

(RM750) as a basic salary with additional overtime. 

However, the plaintiff alleged that their first salary received was only R.J\11350 and the 

levy was deductible on top of that. Later when they protested against their employers, 

not only their employer disconnected the water and electricity supply so that they can 

be evicted from their homes, at the same time they were also deprived of their income. 

On the facts, it was stated that there was an agreement in the earlier stage between the 

Malaysian and the Indian government for the latter to supply expert and manual 

workers to work in Malaysia. The Indian government had imposed certain mandatory 

requirements which a prospective foreign employer had to meet before the Indian 

Government would release its citizens for such employment included the adoption of 

standard contract of employment wherein it guaranteed a certain minimum wage 

amongst other things in order to protect its citizens. So, in order for all this to take 

place, the prospective employer would have to submit the contract of employment. 

Here, this particular contract of employment was signed by the defendant but not 

signed by the plaintiffs because the plaintiff has no knowledge of the existence of this 

contract until the dispute happens between the both parties. Also, the defendant having 

signed the contract was not aware of the contents thinking that this is merely a 

formality to obtain the release of the plaintiffs so the defendant later argued that they 

were not bound by the contract. 

So the issue here is that, is there a contract of service between the plaintiff and the 

defendants? Like was mentioned above, in the absence of the contract the plaintiff 

which is the employees here, will be the parties at the lost as this will not only take 
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away their protection given the mentioned legislations above but this will also mean 

that the employer will not be bound by all the requirements stated in the contract. 

Finally. the judgment of the High Court was in favour of the plaintiff", It was stated 

by the court that inter alia, that the employer and the foreign agent had conspired to 

defraud the employees by cheating, degrading them and denying them food and other 

basic necessities. The defendant later appeal to the CoUI1 of Appeal against the 

decision and the appeal was dismissed where the decision of the trial judge was upheld. 

It was noted by the court that although the fact was that the plaintiff did not sign the 

contract of employment, the defendant's agent do make representation and since there 

was a signed contract by the defendant's Managing Director himself, it is more than 

sufficient grounds to hold that there was indeed a contract between the plaintiffs and 

the defendant present where they had been promised a minimum wages of RS I 0, 000 

(RM750) per month with overtime to be calculated. 

Hence, the conclusion was that on the facts the defendant clearly breached the contract 

of employment and they were directed by the court to pay the plaintiff their salary of 

RM750 per month. another case study that is noted by the researcher which is Jesiyah 

Ba/am and-l-l Others V Fudex Rubber Producrs (M) Sdn. Bhcf8
. In this case the salary 

of the foreign workers were halved into only RM300 per month. The agent of the 

foreign worker and a middle man beaten up the workers after two months of work by 

the foreign workers so that the employers could make all the workers agree to sign a 

new contract to give effect to the halved pay and to allow the employer to deduct the 

levy from their pay. 

67 Penang High Court S.S. No 22-593-2002 
68 Melaka High Court C.S. No MT 2-22-46-2003 
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There were a total of 45 workers who refused to sign the new contract and because of 

that, all of them were locked out from the workplace for two months and in these two 

months all the 45 workers relied on charity for meals. They had to bed and faced 

humiliations to the extent one of the worker even attempted suicide. Apart from that, 

the employer were also found to have wrongfully retained the passports ofthe workers 

and proceeded to cancel their work permit by the Immigration Department fabricating 

that these workers were ringleaders of a strike. 

The employers even intimidated the workers by using police officers to scare them off 

and they were forcefully pushed into the exit area of KLIA to deport them. Fortunately 

there was a team from the Bar Council Legal Aid Center who have found out about 

this and managed to prevent further deportations. 

From the two cases above, it can be seen that it is almost impossible to say that the 

migrant worker are protected by the legislation. First of all there must be existence of 

contract of service for them to be recognized as an employee in order for the legislation 

to provide protection. Secondly, as the two cases above has proven that even with the 

existence of contract of service, there can still be many ways and loopholes that the 

unscrupulous employers can avoid their duties and responsibilities towards these 

migrant workers if not to further deprived them of their rights. 

Even with the existence of the contract of service, these migrant workers will still be 

deprived of their rights to enforce their privileges and obligations which will further 

prevent their actions from obtaining justice from the courts of law. This is because 

they have little or almost no capacity to enforce their rights because of many factors 

such as language barriers, expensive legal cost, not allowed to remain in the country 

to fight for their case and inability to continue working as their employers will instruct 
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the Inunigration Department to invalidate the work permit of the employees69. There 

is also possibility that these migrant workers have no knowledge of the legal process 

or procedures to seek remedy. 

As a conclusion, by not allowing foreign workers who does not have an actual work 

contract with the employer to seek remedy when they suffer injury or workplace 

accident is a very unfair measure as "in accordance to principle of equal rights 

distribution in the law, all workers has the right to obtain protection in the area of 

workplace safety and health from their employer as part of the reward from their 

contribution and repayment due to their effort, skills and responsibilities in carrying 

out their duties at work"?". 

b) The objectives of Occupational Safety and Health 1994 

The objective listed under S.4 of OSHA l 994 is an ideal provision in theory which is 

supposed to fill up the weaknesses in FMA 1967 that are not easy to achieve in 

practice. 

The creation of OSHA 1994 was mainly due to the weakness that was spotted in the 

Factory and Machinery Act 1967 (Fl\lIA). This is because however, use of FMA was 

found not to be comprehensive to cover a variety of issues that arise to cover the 

responsibilities of the various parties involved especially both the employers and 

employees (including foreign workers). 

69 Leela Chelvarajah, The perspective of foreign workers and their right and employment in Malaysia 
(2004), p.7 
70 Wallace, M.J and Fay C.H., Compensation theory and practice, second edition, PWS-Kent 
Publishing Co. Massachusetts, USA, 1998, page 16. 
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It was mentioned by Che ThaJbi71 that Occupational Health and this Act has a wider 

coverage as it does not only put the liability on employers to ensure the safety and 

health of their employees, but the responsibility is also placed on others who take the 

risk to workplace. The parties who are identified together with the employers who 

bears the responsibility to maintain the safety and health of workers also includes other 

stakeholders such as the party who supply the material or equipment used at work, 

designer, manufacturers" and the workers themselves.". 

On top of that Che Thalbi74 also mentioned that this Act also served a great in ensuring 

the safety and health at workplace by placing liability on the part of these parties 

mentioned above. In other words, OSHA was formed in 1994 as a complement to the 

general rule by covering putting the responsibilities of ensuring workplace safety and 

employees health in the hands of all of the parties mentioned above. 

In another journal75• both the author has argued that although OSHA 1994 is a more 

comprehensive Act that is able to provide solutions to both areas of occupational safety 

and health, it can be seen that the emphasis is mainly on the aspect of occupational 

safety although in actual fact, both the aspects of occupational safety and health has to 

go hand in hand. This has also further causes all the stakeholders that are involved in 

71 Che Thal bi Md. Ismail, "Undang-undang Kesihatan Pekerja di Malaysia: Apakah Selaras dengan 
/L07, 

http://jurnalkanun.dbp.my/wordpress/wp-content/uploads/2014/08/ I 07-121-ILO. pdf 
(page 1 1 1  ), accessed on 17'" April 2017 
n Part V of OSHA 1994 
73 Part VI of OSHA 1994 
74 Che Thalbi Md. Ismail, "Undong-undang Kesihatan Pekerja di Malaysia: Apakah Selaras dengan 
/LO?, 

http://jurnalkanun.dbp.my/wordpress/wp-content/uploads/2014/08/107-121-ILO.pdf (page 1 1 1 ) ,  
accessed on 17'"April 2017, MUA 
75 Che Thal bi Md. Ismail, Kamal Hali Ii Hassan, Konsep dan Pengertian "Penyakit Pekerjaan ": (The 
Concept and meaning of "Occupational Disease": The legal !ssues).page 57, 
http :l!www. ukm. my/juum!J U U M%202009/KONSE P%20 DAN%20P ENG ERTIAN%2 0 PEN YA K/T",1,20 
PEKERJAAN,%20/SU-ISU%20PERUNDANGAN.pdf 
accessed on 17'1' April 201, At/LJA 
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this area has a more immature thinking when it comes to the problem relating to 

occupational health hence reduces the level awareness to evaluate it as a significant 

global question. 

Looking at the facts above, the researcher agrees with both the author from both the 

article and journal mentioned as in fact, the objectives stated in S.4 of OSHA I 994 

clearly reflects the broadness of the area of coverage as compared to FMA 1967. 

However, the researcher noted that since the objective of the Act is to provide everyone 

at work with a safe and healthy workplace then this Act applies to everyone including 

local worker and foreign worker. There is no provision which states the exception 

under this Act which exclude any migrant worker. The definition of this section states 

all the objectives of this Act 76. 

c) Duties of Employers in Occupational Safety and Health 1994 

The duties of employers towards their employees is listed under S 15  of Occupational 

Safety and Health 1994 is a good provision but it is subject to limitations. 

This part of discussion is largely related to the above discussion of the researcher. This 

is because in theory. the list of responsibility of the employer towards their employee 

should be applicable towards all employees including both local and foreign worker. 

76 S4 Occupational Safety and Health Act 1994, 
(a) 10 secure the safety, health and welfare of persons at work against risks to safety or health arising 
out of the activities of persons at work; 
(b) to protect persons at a place of work other than persons at work against risks to safety or health 
arising out of the activities of persons at work; 
{c) to promote an occupational environment for persons at work which is adapted to their 
physiological and psychological needs; 
(d) to provide the means whereby the associated occupational safety and health legislations may be 
progressively replaced by a system of regulations and approved industry codes of practice operating in 
combination with the provisions of this Act designed to maintain or improve the standards of safety 
and health. 
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This was discussed earlier in 4.2. On top of that the duties of employers towards the 

employees (including foreign workers) are stated in the S 1 5  of OSHA 199471_ This 

area of provision is further explained together with the extensive explanation of 

English common law. This is because the provision in this area gives an impression 

that it has a very broad coverage but in order for all the duties and responsibilities to 

exist for the employees. they must first qualify the definition given in S.3 of OSHA 

1994, although the employees does not have to be directly employed by the employer, 

the grey area in the provision has proven difficulties in making the employer 

responsible when there is a breach in the section78. 

The root of the problem that is noted by the researcher here is that, there is already an 

existence of a very good provision in providing protection for the employees (foreign 

77 15. General duties of employers and self-employed persons to their employees. 
( I )  It shall be the duty of every employer and every sel f-emptoyed person to ensure, so far as is 
practicable, the safety. health and welfare at work of all his employees. 
(2) Without prejudice to the generality of subsection ( I ) ,  the matters to which the duty extends include 
in particular- 
(a) the provision and maintenance of plant and systems of work that are. so far as is 
practicable, safe and without risks to health: 
(b) the making ofarrangements for ensuring. so far as is practicable. safety and absence of 
risks to health in connection with the use or operation, handling, storage and transport of plant 
and substances: 
{c) the provision of such information, instruction training and supervision as is necessary ro 
ensure, so tar as is practicable. the safety and health at work of his employees: 
(cf) so far as is practicable. as regards any place ofwork under the control of the employer or 
self-employed person. the maintenance ofit in a condition that is safe and without risks to 
health and the provis ion and maintenance of the means of access to and egress frorn it that 
are sate and without such risks: 
(e) the provision and maintenance of a working environment for his employees that is. so far 
as is practicable. safe, without risks to health. and adequate as regards facilities for their 
welfare at work. 
(3) For the purposes or· subsections ( I )  and (2)- 
(a) "employee" includes an independent contractor engaged by an employer or a selfernployed 
person and any employee of the independent contractor: and 
(b) the duties of an employer or a self-employed person under subsections ( I )  and (2) extend 
to such an independent contractor and the independent contractor's employees in relation to 
matters over which the employer or self-employed person- 
(i) has control: or 
(ii) would have had control but for any agreement between the employer or selfemployed 
person and the independent contractor to the contrary. 
78 Please refer to appendix for sample of work contract, Apppendix E 
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workers included as the provision did not mention specifically local workers alone) 

which is S 1 5  of OSHA 1994 but the weakness in this area is the existence of the grey 

area which causes difficulty for the employees to identiy their true employers who 

owns them a duty under S . 1 5  of OSHA 1994. However, the saying of"not only justice 

must be done. it has to be seen to be done'"? is important as the framework of the legal 

system must present a balance in its standard of protection in the eyes of the society. 

It is only fair that on top of providing protection to the employees by listing down the 

duties and responsibilities under S 15 of OSHA 1994, therefore the researcher also 

looked into several common law that are able to provide a better guideline on specific 

cases and situation. The in-depth discussion on common law will be discussed in a 

later chapter. 

d) Duties of employers and self-employed persons to persons other than their 

employees 

The duties of employers and self-employed persons towards persons other than their 

employees is listed under S 17 of Occupational Safety and Health 1994 is the only 

provision that workers including foreign workers could relied on when they fail to 

establish the employer-employee relationship. 

As stated in the provision in S 1780 it can be seen that it imposes a duty on "every 

employer and every self-employed person, while conducting his undertaking, in such 

79 R v Sussex Justices, Ex pal'le McCa1thy ((1924] 1 KB 256, [1923] All ER Rep 233) 
80 

17.  General duties of employers and self-employed persons to persons other than their 
employees. 
( 1 )  It shall be the duty of every employer and every self-employed person tu conduct his undertaking 
in such a mariner as to ensure, so far as is practicable. that he and other persons. nor being his 
employees. who may be affected thereby are not thereby exposed to risks to their safety or health. 
(2) It shall be the duty of every employer and every self-employed person, in the prescribed 
circumstances and in the prescribed manner, to give to persons, not being his employees, who may 
be affected by the manner in which he conducts his undertaking, the prescribed information on such 
aspects of the manner in which he conducts his undertaking as might affect their safety or health. 
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a manner as to ensure, so far as is practicable. that he and other persons not being his 

employees, who may be affected thereby are not exposed to risks to their safety or 

health". The essential information on such aspects of the manner in which they conduct 

their undertaking must be conveyed to these persons to avoid them from being affected 

by such risks. 

For example, if a manufacturing company is being visited by a group of university 

students who wish to get a closer look or hands-on knowledge of the related subjects 

being taught to them, the company should brief them on the safety aspect before 

touring the intended areas. The company should also provide the students with proper 

personal protective equipments to avoid itself from any legal liabilities in case of any 

mishaps happening. Notices posted at any conspicuous places are not only meant for 

the workers alone but also such visitors as well. In short, any specific safety procedures 

that should be followed by the workers must also be applied to the students. 

By this way the employers have fulfilled their obligation under this section 1t1 

protecting other persons besides their own employees. Another example would be a 

self-employed person who owns a workshop or a restaurant. He has not fulfilled his 

duties if he does not take proper care in informing his customers who send their cars 

for repair or who come to get a taste of the delicacies offered in the restaurant 

respectively, of the hazards and risk that might arise in his workshop or restaurant. 

He should take the necessary steps to bring to their (customers) attention of the 

potential danger that is incidental to his business. He need not approach every customer 

personally to warn them of the danger as it is not practical but a clear and visible notice 

would be adequate to highlight the hazard and risk that might exist. 
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In R v Mara (1987) IRLR 154, the Court of Appeal considered the meaning of the 

phrase 'conduct his undertaking'. Mr. Mara was the director of a cleaning company 

under contract with a high-street store. The cleaning work involved the use of certain 

electrical cleaning appliances including a polisher/scrubber. To avoid from interfering 

with the client's daily routine, it was agreed that the loading bay would be cleaned by 

the clients themselves but using the contractor's equipment. The prosecution arose 

because one of the client's employees was electrocuted by the contractor's defective 

polisher/scrubber. Mr. Mara was convicted. 

The issue on appeal was whether the use of the defective equipment by the employee 

at the store in the particular circumstances could be said to relate to the conduct of Mr. 

Mara's undertaking, since the accident occurred on a day when he had no contractual 

duty to clean the premises. 

The Court of Appeal upheld the conviction. In their view, the employees at the shop 

were persons who might be affected by the conduct of Mara's undertaking and the 

court could not accept the argument that the duty was only applicable when the 

undertaking was actively being carried on. 

This is a very tricky decision, as the researcher argued that it could be unreasonable 

for the Mr. Mara to be convicted purely because of the fact that the client's employees 

was electrocuted by his defective polisher/scrubber especially on the day where he had 

no contractual duty to clean the premises. This is because the precedent of this case 

could open up a can of worms for all future cases. As was mentioned earlier, the 

enforcement of OSHA should strike a balance between reducing the number of 

workplace accidents or the rate of the death of the employees at work with the viability 
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of doing this without putting all the responsibility to the employers as the objective of 

the Master Plan is that every stake holder should be contributing towards this mission. 

A very good example would then be. if there is a fictitious case in the future where the 

facts of that case is pretty similar to this one such as a client A hiring for the services 

of a movers company, B to move their stocks into the warehouse. However, due to 

some emergency situation, client A would need the workers in company B to also work 

on a Sunday to finish up the moving task. The owner of company B refused to fulfil 

the needs as they are short of staff on the weekends. This has then led to client A 

insisting for him to instruct his employees to continue with the moving task by using 

the trolley that was left behind by company B previously. 

This was then not informed to company B. Due to the carelessness of the employees 

of client A, some of his employees were badly injured and one of them died because 

the trolley has lost control and hit the employee on his head. If the decision in the 

previous case is followed then company B will then be liable for all the injuries and 

death suffered by the employees of client A. This is unreasonable because company B 

can then argue that, all the accidents happened on a day when there was no contractual 

duty to the moving task. 

Company B can also argue that, they were not informed that the trolley or any other 

equipment will be used by the employees of client A. There could be many reasons 

that led to the accident. It could be improper use of the trolley or inexperience in 

handling the mover's trolley as it can only be operated by trained and skilled staff. The 

most dangerous consequence of all is that since R V  Mara's case was decided in the 

Court of Appeal. This means it will then be binding for all other similar cases that will 
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be heard in the lower courts because of the doctrine of stare dee is is where all similar 

cases should be treated alike. 

It will then take a lot of effort, time and money for this decision to be overruled in the 

future. In short, by having such a wide interpretation that the employers duty extented 

to the point where employers will also be held responsible for the injuries and death 

caused even on the days where there was no contractual duty and there was no 

undertaking on the part of employers will be a big burden to employers. After 

analysing the data collected from the employers, the researcher could see that when 

this was mentioned to them, they critized that this will eventually lead to the fact that 

due to the burden that is placed on the employers, we may have lesser foreign investors 

in the future which will greatly impact the economy of the country as a whole. 

4.3 Discussion on Employment Act 1955 

It is difficult for foreign workers to get access to justice (Employment Act 1955) 

Under Article 60(1) of Employment Act 1955, foreign workers are provided with 

avenue to file a complaint with the Director =General of Labour when a "foreign 

worker is being discriminated against in relation to a local employee by his/her 

employer in respect of the terms and conditions of employment." 

However, the study conducted by Dato' M. Ramachelvam titled "Migrant Workers in 

Malaysia & Protection Under Domestic Law" shows that most complaints are filed 

under Article 69 of the Employment Act, where the authority to investigate and issue 

orders based on terms and conditions of contracts, wages and provisions of the 

Employment Act by the Director-General and issues such as unfair dismissal and 

complaints are filed by the foreign workers under the Industrial Relations Act. 
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These complaints that are filed by the foreign workers (usually with the assistance of 

NGOs and Trade Unions because of the language barrier) are very common areas of 

non-payment of wages, late or partial payment, excessive working hours. cheating on 

wages (especially related to overtime premium pay and unauthorized deductions), 

refusal to providepaid leave (annual and sick leave), lack of medical benefits or 

assistance, failure to provide support and compensation in cases of occupational 

accidents 8 1 •  

.  The major problem noted is that the reason documented foreign workers are often fired 

by their employers is because of filing of complaints with government officials or 

external advocacy groups like NGOs or Trade Unions. When these foreign workers 

are terminated from their employment this will result in ending of their work permit 

which is the basis in law for them to stay in Malaysia. This means all foreign workers 

will be at risk of immediate deportation when they file a complaint against their 

employer82. 

There is a "Special Pass" process that exist 111 Malaysia which will allow these 

terminated migrant workers to continue to temporarily stay in the country when their 

case is being considered, however, the process of getting this "Special Pass" is very 

difficult and expensive and is in serious need of reform. This "Special Pass" is issued 

by the Immigration Department via the authority under Regulation 14 of the 

Immigration Regulations 1963 - granting discretion to the Immigration Department to 

allow an additional stay of one month to the foreign workers for special reasons, and 

that this pass can be extended for another month. 

81 Fair Labour Association, Migrant Workers in Malaysia 1s
1 October 2008, accessed on I01h December 

2016. 
82 Migrant Workers in Malaysia & Protection Under Domestic Law, Dato'M. Ramachelvam. 
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The more common situation where this pass will be issued are complaints under 

consideration by the Industrial Relations Department or Industrial Court (matters 

under the [RA law), or before the Labour Office (Workman's Compensation Act or 

Employment Act), or in the Civil Courts when the decision of the relevant department 

is appealed. 

Since these pass is issued at the discretion of the Immigration Department and there 

have been numerous cases that it is denied has deterred the foreign workers from filing 

complaint against their employers. Moreover, these special pass comes with certain 

conditions and one of them is to prohibit them from seeking employment and at the 

same time charging them R.l'v1100 monthly fee by the Immigration Department. 

There were times where the foreign workers were granted a specific period of time 

such as 2-3months and there were also numerous instances where legal processes drag 

on and for some reason the pass is not renewed. In this situation, the foreign workers 

are left with a dire choice of facing deportation, or becoming undocumented and 

subject to arrest at any time. 

The researcher will further discuss about other statutues that are relevant to the study 

such as the Trade Union and Industrial Relations Act 1967, Workmen's Compensation 

Act 1952, Immigration Act 1959/63 and Factories and Machinery Act 1967. This is 

because all the relevant statutes are useful in protecting the foreign workers in one way 

or another by upholding their rights in general. 

The discussion on Workmen's Compensation Act 1952 is of utmost importance as this 

will be the only legislation that will provide the foreign workers with compensation 

when they are injured at work. 
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4.4 Discussion on Trade Union Act and Industrial Relations Act 1967 

Foreign Workers' Right to Freedom of Association (Trade Union Act 1959, 

Industrial Relations Act 1967) 

The very common question asked is whether the foreign workers have freedom of 

association in Malaysia? There is a big contradiction in the provision as the Trade 

Union Act 1959 and the Industrial Relations Act 1967 makes it possible for the foreign 

workers to join an existing labour union and participate in its activities. However, 

under Article 28(a) of the Trade Union Act, the condition for someone to be the union 

officer, that person has to be a citizen of Malaysia, which has outwardly disqualified 

the foreign workers from serving as a leader in the union. 

The conditions sets out by the Ministry of Home Affairs (MHA) are with regards to 

the issuance of work permits to foreign workers is that foreign workers are absolutely 

prohibited from joining any sort of association. Because of this, all employers then 

interprete this provision to mean that foreign workers are not allowed to join any 

unions. Worst of all, the MHA has repeatedly declined the appeals by the Malaysian 

Trade Union Congress (MTUC) to make judgment on employers' interpretation of this 

MHA policy. 

This has then led the employers to take another step further by putting the restrictions 

down in the foreign workers contract that has clearly breach the legal guarantees of 

freedom of association and MHA has done nothing to prevent this from happening. As 

a result, other foreign workers advocate and the MTUC mentioned that it is very 

common for them to see language in the foreign workers contracts that prohibit them 

from forming associations or other types of related organizations. 
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It is clear that breaching the condition stated in the work contract can lead to an offence 

punishable by termination which will further lead to the termination of the work permit 

and finally the deportation proceedings. Clearly all these would deter and prevent the 

foreign workers to participate in any kinds of organizations. The threat that is faced by 

the foreign workers are so great that it has caused them fear which will then cause them 

to be reluctant to organize efforts among workers for mutual support and assistance. 

All these are clearly a violation of Article 8 of Employment Act of 1955, which states 

that no provision of service contract may restrict the employee's right to join and 

participate in the activities of a union or associate with others for the purpose of 

organizing a trade union. 

Generally, there is no restriction on the part of allowing migrant workers to join the 

trade union but they are prohibited from holding an executive position in the trade 

union as stated in S28(1) of the Trade Union Act 1959 and the issue over here is that 

this section is ultra vires to the Article 8 of the Federal Constitution as discrimination 

is not allowed under Article 8. 

Looking into S2 of the Trade Unions Act 1959 the interpretation does not distinguish 

the nationality of "employees" or "workmen"83 

83 S2 of the Trade Unions Act 1959,  
Employee, when used with reference to a trade union or political party means any person who is 
engaged for hire or reward on a full-time or part-time basis; 
Workmen, means any person, including an apprentice, employed by an employer under a contract of 
employment to work for hire or reward and for the purposes of any proceedings in relation to a trade 
dispute includes any such person who has been dismissed, discharged or retrenched in connection 
with or as a consequence of that dispute or whose dismissal, discharge or retrenchment has led to that 
dispute. 
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From the definition stated, there is no mention on the nationality of the employees or 

the need of the workmen to be a local citizen. Also under S9 of the Trade Unions Act 

l 959 where the Date of Establishment of trade union states that 

(I) For the purposes of this Act. a trade union is established on the first date 
on which any workmen or employees agree to become or to create an 
association or combination within any particular establishment, trade, 
occupation or industry, and whether temporary or permanent, for the 
furtherance of any one or more of the objects specified in the definition 
of a trade union in Section 2 . . .  

did not deprived the right to migrant workers from forming unions. Further, the right 

of a migrant workers to organize trade union is also clearly recognized by SS( c) of the 

Employment Act 195584 

But the issue over here is that, the Immigration Department issues work permits under 

the Immigration Act that stipulates a series of condition which includes a prohibition 

on the joining of any association. Because of this, employers have taken the advantage 

to interpret this specific provision to carry the meaning of migrant workers are not 

permitted to join unions, and the Ministry of Home Affairs (MOHA) has declined 

repeated appeals by the MTUC to make a judgment on the interpretation made by the 

employers on this policy. 

Encouraged by this, most contracts of services that involves the migrant workers 

expressly specify that foreign workers are not permitted to join a trade union or 

participate in any political activities in relation to trade union in Malaysia and if the 

migrant workers are found to have violated any of the terms in the service of contract 

will risk a punishment of being terminated and deported back to their original country. 

84 S8(c) of the Employment Act 1955, 
(c) to associate with any other persons for the purpose of organizing a trade union in accordance with 

the Trace Unions Act 1959. 
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The above measure taken by the employers to threatened the migrant workers by 

expressly prohibit them from being part of the trade union by inserting such condition 

in their contract of services is a clear violation of Article 8 of the Employment Act of 

1955 which states that there should be no provision of a service contract that can 

restrict the employees' right to join and participate in the activities of a union or 

associate with others for the purpose of organizing a trade union. 

As a conclusion, this has always been a concern within the MTUC about the rights of 

the migrant workers who are not fully protected by the laws of Malaysia, by theory 

and principle ban discrimination against foreign labour. 

4.5 Discussion on Workmen's Compensation Act 1952 

a) Workmen's Compensation Act 1952 is not sufficient to provide protection to 

the foreign workers. 

After the above discussion on OSHA 1994, although the purpose of OSH legislative 

framework is to provide an equal right and opportunity for both local and foreign 

workers a safe and healthy workplace, there should also be a "safety net" behind all 

these protection given by the legislation so that if at all the protection that is supposed 

to be provided failed and the workers do suffer injuries, illnesses or even death, there 

can be a platform for compensation to be made. 

In order for this to happen, there must be a proper legislation to govern the area of 

compensation for occupational hazards and injury. As for the foreign workers, the 

Workmen's Compensation Act 1952 is the Act that is used to provide compensation 

for them, while for their local colleagues it is governed by Social Security Organization 

Coverage Scheme (SOCSO) and it is enforced under the Employees' Social Security 

Act 1969. The reason behind this where foreign workers are not entitled to SOCSO is 
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because if at all they had an accident, under SOCSO the payment will be made in 

installment and it would be difficult as it would be hard for SOCSO to transfer money 

to their country of origin as compared to a full payment made by Workmen's 

Compensation Act 1952. 

The issue that is noted by the researcher for Workmen's Compensation Act 1952 is 

that a migrant worker can only receive up to RM25,000 maximum in cases of 

permanent injury or death. This amount provided is extremely low looking at the fact 

that it is a human life that is lost. Even that, at the end of the day there are many cases 

that has proven that compensation are also denied because of failure to fulfil all the 

needed requirements. 

It was reported that since Malaysian law does not adequately protect foreign workers, 

the families of the 80% of Nepali migrant workers who died there in the past decade 

have not been compensated for their loss. The Nepali embassy in Malaysia also 

provided data that only the kin of those workers, who had died in industrial or traffic 

accidents are receiving compensation. However, the families of those workers who 

have died of 'natural causes' were not allow to claim for compensation and insurance 

and unfortunately the majority of deaths are attributed to 'natural causes'. Death by 

natural causes are defined as death that are caused solely by a natural disease process 

that does not involve external factors85 

85http://edition.cnn.com/2016/02/22/health/death-natural-causes-meaning/, 
accessed on 3rd March 2016 
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On the other hand, with regards to the number Nepali migrant workers who died while 

working in Malaysia over the past IO years, out of 2,000 workers only 20% of the 

families were provided with compensation and insurance returns by their employers. 86 

"Malaysian government do not have the provision to compensate workers who die 

from natural causes or suicide, it is mostly the families of those died in industrial and 

traffic accidents who get the compensation"87. 

It has been argued before that a fair treatment should be available for both local and 

foreign workers would be having Employment Provident Fund (EPF) and Social 

Security Organisation (SOCSO). Local workers have the privilege to enjoy both of the 

above mentioned social protection whilst foreign workers do not. All these foreign 

workers should have the privilege of enjoying the benefit of EPF and SOCSO because 

they have contributed towards the Malaysian economy88
. 

On a side note, it was once reported that the reason behind why the foreign workers 

are not covered by the Social Security Organisation (SOCSO) is because they are 

protected under the Workmen's Compensation Act 1952. It has been mentioned before 

that the Foreign workers in the country could make a contribution ofRM72 a year to 

any of 28 insurance firms appointed by the ministry89 

"The contribution covers death, disability and permanent disability.:"" when replying 

to a supplementary question from Datuk Saifudin Nasution Ismail (PKR-Machang) in 

Parliament Thursday. "The government would take action against employers who 

86 http://www.ekantipur.com/20 14/0 l /27 /editors-pick/discriminatory-law-denies-migrants 
compensation/384498. html 
87 Amal Kiran Dhaka], labour attache @Nepal's embassy in Malaysia. 
88 Abdul Halim Mansor, Former Secretary General of Malaysian Trade Union Congress (MTUC). 
89 

Human Resource Deputy Minister Datuk Maznah Mazlan in Dewan Rakyat. 
90 ibid 
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failed to report accidents or did not adopt safety practices at work and that the 

Malaysian international standard was the same as the standard at international level, 

and that the national act and regulations on safety of workers were recognised by the 

International Labour Organisation?" On top of that the accident statistics involving 

foreign workers last year dropped to 5,027 from 5,867 in 2010 and the number of 

accidents involving deaths was 254 in 2010 and 233 in 20 1 1  or a drop of8%,"92_ 

Again, everything that was reported in the reads sounded too ideal and the questions 

that was raised was that, is it true that the number of accidents dropped or is it because 

the actual number of accidents were not reported by the employers in fear of sanctions 

and punishment? The confusion then lies in the recent news report where it was 

mentioned that SOCSO should now extend their coverage to all employees, but again 

does it include foreign workers? If it is not then it is almost redundant as foreign 

workers are still not getting their basic rights working in Malaysia and this is just 

another step to further protect the local workers that are already protected by the 

previous Act before any suggestions for amendments. 

b) Extending Social Security Organization (SOCSO) to the foreign workers is a 
viable step 

The argument for extending SOCSO to the foreign worker, where in the recent news 

report in Kuala Lumpur, it was stated that Employees' Social Security (Amendment) 

Bill 2015 which is aimed at extending social security protection coverage to all 

employees was tabled for second reading at the Dewan Rakyat The bill that was tabled 

by the Human Resource Minister 93 said that "In this bill it contained 12 clauses 

91 
ibid 

92 
ibid 

93 
Human Resource Minister Datuk Seri Dr Richard Riot 
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involving eight sections, whether amended or added with new provisions aimed at 

improving the capacity of the Social Security Organisation (SOCSO)." 

"Among the amendments proposed in the bill include a provision for all employees to 

be insured, regardless of the amount of their salaries but subject to a ceiling 

contribution and benefit ofRM4,000. The proposed amendments also include SOCSO 

coverage for self-employed and gave the organisation the authority to implement 

whatever schemes to protect employees who lost their employment"?". Also proposed 

was an amendment to remove the representative of Bank Negara from the SOCSO 

Investment Panel to prevent conflict of interest when the organisation was dealing in 

a matter which involved the authority of Bank Negara. 

"There were 63,331 accident cases involving 933 deaths at the workplace in 2014, 

while last year the figure was 62,463 accidents with 1,000 deaths"95 According to the 

Human Resource Minister, the road accidents involving workers to-and-fro work were 

showing a worrying trend and should be given social protection and it should be 

extended to cover employees nationwide. The proposal is a manifestation of the 

government caring for the welfare of employees in the country and it is expected to 

give benefit directly, in the form of interest value protection through SOCSO, to an 

additional half a million employees't." 

"This will increase the SOCSO coverage from six million employees now to 6.5 

million employees (after the amendments have been passed)." The bill was later 

debated by several members of parliament who generally agreed with the proposed 

94 ibid 
95 

ibid 
96 

ibid 
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amendments but wanted further improvements. It was then later argued that "The 

proposal to remove the Bank Negara representative from the SOCSO Investment Panel 

should be reviewed as the move might not bring good perception to the organisation"97 

"The Bank Negara representative should be retained in SOSCO's investment panel to 

look after the accountability of the employees' organisation."98 It was also proposed 

that a Syariah advisor be placed as a member of the SOCSO Investment Panel to 

monitor the halal status of investment activities as most contributors were Muslims99 

It was also proposed that SOCSO review the employee insurance coverage on the 

journey to-and-fro work which was sometimes seen as not in favour of the employee. 

"Imagine, if I were to work in Sungai Way and was returning to Su bang Jaya but there 

was an emergency on the way back in Kuala Lumpur so l detoured to Kuala Lumpur, 

and on the way I met with an accident. 100 

"But at Socso, they cannot pay me as I was out of the SOCSO radar. This is among the 

issues which need to be reviewed.?'?' 

4.6 Discussion on Immigration Act 1959/63 

The Immigration Act 1959/63 is useful in reducing the number of undocumented 

foreign workers, leading to higher protection towards foreign workers. 

Section 558(1) of the Immigration Act 1959/63 which provides that: "Any person 

who employs one or more persons, other than a citizen or a holder of an Entry Permit, 

who is not in possession of a valid Pass shall be guilty of an offence and shall, on 

97 Normala Abdul Samad (BN-Pasir Gudang) 
ca fdris Ahmad (PAS-Bukit Gan tang) 
99 

ibid 
100 Datuk Seri Abdul Azeez Abdul Rahim (SN-Baling) 
IOI ibid 
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conviction, be liable to a fine of not less than ten thousand ringgit but not more than 

fifty thousand ringgit or to imprisonment for a term not exceeding twelve months or 

to both for each such employee". This particular section has added the sanction 

towards the employer who hired illegal or undocumented workers. 

From here, as will be discuss by the researcher later, it can be seen that the moment an 

employee suffers injury or accident at work due to the employers not fulfilling their 

duty under OSHA 1994, they all face the same punishment but on top of that if that 

injured employee is an illegal or undocumented worker, the employer may face 

charges even under the Immigration Act 1959/63 on top of the charges in OSHA 1994. 

In the case of PP V Wong Haur Wei, 102 where the Immigration officers raided the 

··accused's factory and arrested three foreign workers employed without valid passes. 

The accused was subsequently charged in the magistrate's court with three counts 

under s.55(B)l of the Immigration Act 1959/63. ·The magistrate acquitted and 

discharged the accused on the grounds that he had a good defence under s. 79 of the 

Penal Code.103• The accused held by magistrate, was not conversant with the laws and 

the procedures concerning valid pass application for foreign workers. Further, the 

burden of proof remained on the prosecution and the accused did not have to prove 

that he was cheated by Christine, the agent who had handled the matters regarding the 

foreign workers. 

The Deputy Public Prosecutor appealed to the High Court contending that the 

magistrate erred in failing to hold that the accused bears the burden of proving the 

102 [2008] 7 CLJ 200 
103 Section 79 of the Penal Code provides: 'Nothing is an offence which is done by any person who is 
justified by law, or who by reason of a mistake of fact and not by reason of a mistake of law in good 
faith believes himself to be justified by law in doing it." 
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exception under s.79 of the Penal Code. In allowing the appeal and convicting the 

accused as charged, the High Court held that the prosecution has clearly proved the 

two ingredients involved in the offence under s.558(1) of the Immigration Act 1959/63 

and the magistrate had correctly found that a prima facie against the accused had been 

established. 

However, the magistrate erred in holding that for the purposed of establishing the 

defences. 79; the burden was on the prosecution to prove the case against the accused. 

The settled law dictated that the burden of proof in the instant case be cast upon the 

accused to prove his defence under s.79, on a balance of probabilities. Further, the 

magistrate had erroneously treated the accused person's ignorance of laws and 

procedures concerning foreigner valid pass application as a mistake of fact when it 

was a mistake of law which was specifically excluded under s. 79 of the Penal Code. 

Hence, upon recording a conviction and after considering mitigation, an appropriate 

sentence imposed on the accused was a fine of RM I 0,000 for each charge. The reason 

the researcher is discussing this particular case in such detail is to prove that even if at 

all an employer is caught, charged and convicted for hiring an illegal worker or 

undocumented worker the fine is only so little making most employers rather risking 

paying this amount of fine than to go through all the trouble and paying so much in 

order to get a legal foreign worker. 

4.7 Discussion on Factories and Machinery Act 1967 

Weaknesses of FMA 1967 in comparison to OSHA 1994 

100 

Universlti Utara Malaysia 



r 

r 

r: 

r 

The researcher has chosen to put the focus on this study on OSHA 1994 as compared 

to FMA 1967 is because the importance of this particular Act is to overcome the 

limitations ofFMA in all three aspects of scope of application, prescriptive provisions 

and finally the approach. 

The FMA only provides prescriptive provisions which will eventually become 

irrelevant over time as these provisions provide necessary actions in detail to be taken 

to prevent occurrence of accidents which is a rigid specification for compliance. The 

approach of FMA is also based on a very traditional method known as the checklist 

system where this system puts emphasis on workers, system of work, machineries and 

working environment by preventing accidents and industrial diseases. 

The weakness of this approach is that it provides an impression that the only party that 

is responsible of occupational safety and health is nobody but the government alone. 

Which the lead to industries depending solely on the government regulations. 

Apart from this, the accident statistics in other sectors were high and not covered by 

this Act which has recorded an alarming rates especially in the cases of fatality and 

permanent disability cases. 

As for OSHA I 994, the philosophy and principle of this Act is that the responsibility 

to ensure a safe and healthy workplace lies with those who create the risk and those 

who work with the risk. This self-regulating scheme has the benefit of suiting the 

particular industry or organization which aims to establish effective safety and health 

organization and performance. This concept encourages cooperation, consultation and 

participation of employees and management in efforts to upgrade the standard of safety 
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and health at workplace unlike FMA 1967 who purely relies heavily on the 

government. 

The safety and health in all the area especially the manufacturing sector which was 

governed by the main Act known as the Occupational Safety and Health Act 1994 was 

officially enforced in the month of February in year 1994. As the mind-set of the 

society changes, they all come to an agreement that this would probably be the right 

time where Malaysia should start adopting a broader and more comprehensive 

approach when it comes to dealing with accidents at workplace where the all parties 

who are involved must show participation in this effort. 

As a matter of fact, since the rate of the accidents remained extremely high in the 

workplace therefore putting the main responsibility and burden on the government (as 

under FMA) is not at all a smart move. The Ministry of Human Resources released a 

statistic that showed in 1991,  a total of 127,367 industrial accidents were reported of 

which 603 were fatal and in 1992, 778 workers died in accidents at work which totalled 

up to 124,503 incidents. 

Briefly this means that the Act aims which are started in S.4 of the Occupational Safety 

and Health Act 1994 1 0 4  at providing safeguard and protect almost everybody at any 

104 Section 4 states down the objectives of OSHA which are 
a) to secure the safety, health and welfare of persons at work against risks to safety or health arising 
out of the activities of persons at work; 
b) to protect persons at a place of work other than persons at work against risk to safety or health 
arising out of the activities of persons at work; 
c) to promote an occupational environment for persons at work which is adapted to their physiological 
and psychological needs; 
d) to provide the means whereby the associated occupational safety and health legislation may be 
progressively replaced by a system of regulations and approved industry codes of practices operating 
in combination with the provisions of the Act designed to maintain or improve the standards of safety 
and health. 
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work place be it the employees themselves or even any other persons besides the 

employees. 

Also, OSHA 1994 covering a broader scope especially when the provision made it 

applicable to industries specified in the First Schedule?' Hence all these has already 

include the coverage of almost everybody which includcs'" except those listed in the 

Merchant Shipping Ordinance 1952 and the Merchant Shipping Ordinance l 960 

(Sabah and Sarawak) 107 

All the above has shown that OSHA is a better legislation compared to FMA because 

it does not only acknowledges but it realizes the fact that everybody irrespective the 

industries requires and are entitled to a safe and healthy work place. This will then lead 

to happier workers so that they are more satisfied and will be more devoted in an 

organization who are responsible of the (workers) safety by ensuring that it is well 

guarded of throughout their daily working activities. 

Hence the contribution towards a safer workplace should come from all parties and 

stakeholders. With this extensive approach, the ultimate goal in creating a healthy and 

safe working culture among all employers and employees will then be able to achieve. 

4.8 English Common Law on the employers' duties. 

105 A wide range of categories for example the fishing and forestry sector; quarrying and mining; 

constructions; manufacturing utilities (electric, gas, water and sanitary services); agriculture, transport, 
communication and storage, wholesale and retail trades; hotel and restaurants; finance; insurance, 
business services and real estate; public services and statutory authorities. 

106 All employers, employee, self-employed persons, manufacturers, designers and suppliers who are 
given specific duties to promote a better place to work. 

107 
arm forces and those working on board ships 
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There is a lengthy discussion in this area by the researcher although the focus of the 

study is mainly on OSHA 1994 because researcher is of the opinion that it is through 

the English Common Law that the balance in the legal system can seen. This is 

because, OSHA 1994 in general gives an impression to the public that the main reason 

is to provide protection to the employees by imposing the duties and responsibilities 

to the employers 

Since the common law also imposes various duties on the parties to the contract of 

employment and this includes duty of mutual trust and confidence, duty to provide 

safe work environment, duty to obey lawful directions of the employer and duty of 

fidelity and good faith, amongst others, this part of discussion will contribute in filling 

in the gaps in the legislation when there is a "grey area". 

This is because when there is lack of protection given to the foreign workers under the 

statute, common law could be another platform to be relied on by the foreign worker. 

However, unfortunately looking at the series of cases that are discussed below, it can 

be seen that there is a different point of view under the English Common Law where 

is a need for employers to also be protected against the baseless claim from employees. 

This explains that statutes are important in providing protection to the foreign workers 

as if there is absence under the statute, common law is not of much help since the focus 

under the common law is rather different. 

Taking into account from the common law of English, the law of negligence will 

branch out to require everyone to establish that their activity does not cause any injury 
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of damage to any person or any property and this is a duty implied by the law. This 

neighbourhood principle is derived from the landmark case of Donoghue v Stevenson 

( 1932) AC 562 laid down by Lord Atkin where he mentioned about the general duty 

owed to one's neighbour. 

The case of Donoghue v Stevenson. the plaintiff sought a claim from the defendant 

who is the manufacturer of a ginger beer as in the bottle of ginger beer, it contained a 

decomposed snail. The beer bottle was not transparent therefore plaintiff did not see 

the snail as she drank from a clear glass. Plaintiff only managed to see the decomposed 

snail when she almost finished the beer as her friend top up her drink in the class 

directly from the bottler. 

Plaintiff claimed that the manufacturer indeed was negligent in the manufacturing 

process causing harm to its potential customers because he failed to ensure that his 

product was safe for consumption. Although, plaintiff did not suffer any direct injury 

due to this, as a manufacturer the law would deemed that he should owe a duty of care 

to all its potential customers including the plaintiff. 

Plaintiff won the case as the House of Lords agreed with her that it is the defendant's 

liability for not able to take reasonable care in making sure that his product is clean 

and safe for consumption, therefore he was liable for the damages towards the plaintiff 

The neighbourhood principle was then stated by Lord Atkin108 and he was questioned 

by the lawyer about who falls under the category of neighbour? 

108 Lord Atkin in Donoghue V Stevenson," The rule that you are to love your neighbour, becomes in 
law that you rnust not injure your neighbour 
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The answer to the lawyer's question would be that everyone has the responsibility to 

be reasonable in their act so that no actions or omissions resulting from their act which 

is foreseeable to cause injury or damages to your neighbour. 

The reason this principle is mentioned in this study is because the neighbourhood 

principle does not only include neighbour per se but it is very suitable and relevant to 

employer and employees relationship as a whole as the general rule of this principle 

mentioned that in any situation where it is possible for someone to foresee the 

consequence of his actions or omission is able to cause damage or injury to anyone, 

this principle will be applicable. 

Obviously, in the mind of the researcher, if someone owns and manages a big 

organization that involves so many employees, this person should he presumed to have 

the ability to foresee any actions or omissions that could potentially cause injury or 

damages to his workers, therefore the employer would definitely have a duty of care 

towards all workers in making sure that their workplace is safe. 

The next point that the researcher looked at would be "what is the benchmark of the 

standard of care that should be performed by an employer towards his employees?" 

These questions was answer by Lord Oaksey in the case of Paris v Stepney Borough 

Council ( 1951)  AC 376109. 

This decision was supported in the case of Vinnyey v Star Paper Mills (1965) I All ER 

175. In this case, the defendant was not liable to the plaintiff's injury because although 

109Lord Oaksey in the case of Paris v Stepney Borough Council ( 195 1 )  AC 376109 'the care which an 
ordinary prudent employer would take in all circumstances' .. The law does not require the employer 
to give a total assurance that an employee will not be injured but it is enough ifhe undertakes to take 
some reasonable care in foreseeable circumstances which could result in harmful effects. I fan 
employer has taken some positive actions to avoid any undesirable consequences from happening, he 
will not be liable for any injury suffered by the employees. 
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the plaintiff slipped and fell on a slippery floor during work as he was hired to clean 

the floor because on the facts, the defendant was able to proof that the plaintiff was 

given all the required instructions in a clear manner and on top of that he was also 

given all the necessary safety equipment for the purpose of cleaning the floor so that 

the process of cleaning can be carried out in a safe manner. As a matter of fact, the act 

of cleaning the floor should not be looked at as a job which will cause any possible 

danger to the employees. 

The researcher is of the opinion that this is a good decision as this will balance up the 

legal system where the society had a presumption that focus is always to only protect 

the employees. An ideal legal system is the one that is able to provide protection to 

their people without taking away the rights of another party. 

The case above is a good step to ensure the society that the legal system is fair and 

there is a balance in providing protection to both parties, the employers and employees 

themselves, hence setting as a landmark in order to also provide protection to the 

employers from any legal action resulting from unnecessary argument. 

The decision in this case was followed by the case of Lazarus v Firestone Tyre and 

Rubber Co. Lid (1963) Times 2. In this case, the plaintiff fell in the workplace canteen 

when he was rushing with the other staff. The court held that this is one of a kind case 

where the plaintiff is not behaving as an adult and this is not the type of behaviour that 

any general grown up person would have to allow them to be protected by the law'!". 

From the two cases above, it can be seen that the court is of the thinking that it is the 

employees· responsibility to look after themselves at their workplace as they cannot 

1 1 0  the relationship of an employer with his employee should not be made equivalent to a teacher 
schoolchildren relationship or that of a nurse and imbecile child. 
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put the blame solely on their employers whenever there is an accident that occur. 

Looking at all these discussed cases, it has further proven the researcher's point that 

the best way to have a safe workplace is to have the person working with and created 

the risk (who are the employees) to prevent it as they are the ones who knows where 

the risk and danger lies. 

Moving on, the researcher wonders if the employer are allowed by the law to delegate 

his duty to take reasonable care to not exposed his workers to any danger at their 

workplace to someone else? This question is relevant to the case of Wilson & Clyde 

Coal Co. v English (l 938) AC 57 where an agent was employed by the employer be 

in charge of the safety of the mine. So, if there is a present ofan unsafe system of work 

at the mine, the employer and not the agent that was hired will be held liable 1 1 1  

Therefore, by simply putting a third party to be in charge of the employees' safety at 

workplace will not ceased the employer's liability and employers cannot use this as a 

platform of defence. On top of that, the employers' duty towards their employees is a 

subjective one. This means the employers are also responsible to the special needs of 

each and every individual employees such as young employees, handicap employees, 

illiterate employees, inexperience employees or even pregnant employees. 

A case on point is the case of Paris v Stepney Borough Council ( 1951 )  AC 3 76.84 1 1 2  
•  

The plaintiff sued his employer because his employer did not provide any goggles 

1 1 1  Wilson & Clyde Coal Co. v English ( 1938) AC 57 court held that the employer was liable for the 
unsafe system that arise in the mine 

112 Paris v Stepney Borough Council(\ 9 5 1 )  AC 376.84 In this case the plaintiff was employed to 
handle the general work in preparing vehicles for service, dismantling, etc. He was not provided with 
any goggles for the job as it was not customary to do so. The plaintiff had only one eye and he lost 
another eye when a metal splinter entered into his good eye while performing his task. 
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although goggles was not considered as a safety equipment in this case as there was 

no such practice towards the other employees that are performing the same task 1 1 3 •  

Also in the case of James v Hepworth & Grandage Ltd (1968) 1  QB 94 1 1 4  the 

researcher also noted that, if there is safety notice that is written in English and 

knowing that his employees have a poor command of English and the possibility of 

not understanding the safety notice is there, then the employer has a higher duty of 

care. This case is very relevant to the current study as there is a need to place a higher 

duty of care towards the foreign workers who have a poor command of understanding 

either the local language Bahasa Melayu or even English language as the most 

commonly used language at workplace in Malaysia. 

The next question that was asked was "what if the employer himself is ignorant of the 

danger? In this case will he be liable? As unfair as it may seem, it is acknowledge that 

an employer can escape liability if he is ignorant of the danger and could not be 

113 Paris v Stepney Borough Council ( 195 1 )  AC 376.84 It was held that the defendant has breached 

his duty of care towards the plaintiff. Even though it was not a practice to provide any safety 
equipment for those workers who perform such duty, the law requires the employer to be more 
cautious in treating their employees individually especially as in this case where the risk of injury is 

higher to the plaintiff due to his condition. 
'"James v Hepworth & Grandage ltd.( 1968) ' QB 94 court held that the employer has a higher duty of 
care to employees who have poor command of English to notify them of the danger at the work place 
and the safety precautions that needed to be taken. Here, the employer recruited an employee without 
knowing that he was unable to read English. A large clear notice was put up informing employees that 
they should wear spats for their personal protection. 
The plaintiff was injured while doing his duty because he did not wear any spat and took action against 
the employer. His claim failed because the court felt that the employer has taken reasonable steps to 
notify the employee of the safety precaution. The fault is on the plaintiff himself as he did not comply 
with the procedures even though he had observed that other workers wore the spats while working. 
The court was of the opinion that the even if the plaintiff could not understand the notice that was being 
posted he could have enquired about it. His failure to do so meant that even if explanation was given to 
him, he would not have worn it either. This decision is important because it applies to this country as 
Malaysia recruits many foreign workers who are unable to understand the national language or even the 
English language. Thus employers must be more prudent and careful when hiring foreign workers in 
their organisations. 
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expected to know in the light of the current knowledge or did not foresee the danger 

and could not be expected to foresee it. 

In the next case of Down v Dudley, Coles Long Ltd,(1969), the court held that the 

employer was not liable when the employee became partially deaf as a result of the 

noise of the cartridge-assisted hammer gun which was used at work. 

The current state of medical knowledge at that time did not allow the employer to know 

that the use of that equipment is dangerous to the hearing if no safety precaution is 

provided. However the employer has the duty to take immediate reasonable steps to 

protect his employees if any danger is discovered subsequently. This is explained in 

the case of Stokes v GKN Ltd. (1968)1 WLR 1776, where Swanwick J elaborated: 

a) The employer must take positive steps to ensure the safety of his employees in the 

light of the knowledge which he has or ought to have 

b) The employer is entitled to follow current recognised practice unless in the light of 

common sense or new knowledge this is clearly unsound 

c) Where there is developing knowledge, he must keep reasonably abreast with it, and 

not be too slow in applying it 

d) Of he has greater than average knowledge of the risk, he must take more than 

average precautions 

e) He must weigh up the risk (in terms of the likelihood of injury and possible 

consequences) against the effectiveness of the precautions needed to meet the risk, 

and the cost and inconvenience. 

Applying these test, an employer is regarded as negligent if he fails to perform 

according to the standard as expected from a reasonable and prudent employer. On the 
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other hand, if he carries out all such steps as are reasonably practicable, he will not be 

liable at common law. This was decided in the case of Darby v GKN Screws and 

Fasteners Ltd. (1986) !CR I .  

Moving on to the outcomes of the in depth study into what amounts to the employers' 

duty, which can be further divided into three categories which are equipment, system 

of work and finally staff. 

As for the equipment, an employer has the duty to ensure that all tools, machinery, 

plant and etc that are used by the employees in the course of their work are in good 

condition and are reasonably safe. Failure by the employer to do so will constitute a 

. breach of duty of care towards his employees. Hence, if a cook is burnt in the hotel 

kitchen while using a defective fryer, he can take action against his employer for 

damages. 

Thus employers must be very prudent in purchasing any equipment to be used at work 

to avoid any liability from arising. If the employer knows of any defect in any 

equipment used at work, he must take proper action like sending it for repair or 

withdraw it from circulation. 

As an example, in Close v Steel Co. Wales ( 1962) AC 367, the employer was held 

liable because he did not do anything despite knowing that the machines used in the 

factory were dangerous as it had the tendency to throw flying objects while operating. 

Similarly in Taylor v Rover Car. Co. (1966)2 All ER 18 1 ,  the court held that the 

employer had not discharge his duty to take reasonable care when an employee sue the 

employer for the injury he suffered after being struck by a chisel. Also there was a 

similar incident which has happened in the past when a chisel shattered but did not 
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hurt anyone. The employer did not take any positive action to remedy the defective 

chisel. 

Under the heading of system of work, there is a duty to provide a safe system of work 

for everyone at work including the layout, the training, supervision, the provision of 

warning, protective clothing, special instruction and methods of work adopted. All 

these matters are the employers' responsibilities which must be carried out prudently. 

In the case of Barcock v Brighton Corporation (1949)1 KB 339, the plaintiff was 

employed at an electricity sub-station. He was injured while operating a specific testing 

method which was unsafe. 

This means that the moment an employee has to work under an unsafe system of work, 

as a general rule, the employer will be held liable unless there was prior instructions 

given or employee is told about the possible danger and ways to prevent it. On the 

facts the employer was held liable. However, if the employer provides clear 

instructions which the employee fails to abide, the employer will not be held liable. 

In the next case of Charlton v Forrest Printing Ink Co. Ltd (1980) IRLR 331 ,  a  senior 

employee was assigned to collect the firm's monthly wages from the bank each Friday. 

The company instructed him to have a variety of collection procedures to avoid any 

repeated robbery from happening while in the course of collecting money from the 

bank as in the past. 

The company encouraged the senior employee to use different tactics like using taxis 

instead of private cars, going at different times and by different routes. This instruction 

was not followed. The robber managed to detect his consistent pattern of collecting 

money from the bank and he suffered injuries in an attack. The High Court found in 
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favour of the plaintiff saying that the employer was negligent in not providing a 

professional safety film but this was not accepted by the Appeal Court who reversed 

the judgement. 

The Court of Appeal was of the opinion the employer has acted reasonably in trying 

to minimise the occurrence of any repeated mishaps by giving the appropriate 

instructions. Even though it was suggested that the employer should use the service of 

professional safety firm, the facts showed that it was not a normal practice for small 

firms such as the defendant's to do so. Generally, the higher the danger is in an 

organisation, the higher the need for safety precautions. 

The lower the danger is, the lower the degree of responsibility on the part of the 

employer. The question as to what extent is the employer responsible to perform his 

duty is a difficult one especially if the employer has provided the employees with the 

necessary safety equipment. It is obvious that if employers fail to provide any 

necessary safety precautions he will be liable for it. 

But what is the position if safety precautions are supplied? ls it adequate for the 

employers to just passively provide the equipment without any further effort? Or 

should the employers act proactively in ensuring that his employee abide to his 

instruction like strictly implementing the rules and punish them if they ignore the rules? 

This situation can be divided into 4 propositions 1 1 5  

i. If the risk is an obvious one, and the injury resulting from the failure to use the 

precautions is not likely to be serious, then the employer's duty is a passive one of 

"' Selwyn(J 993) 
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merely providing the precautions, informing the employees and leaving it to them to 

decide for themselves whether or not to use them. 

In the next case of Qua/cast (Wolverhampton) Ltd. v Haynes (1959) AC 743, the 

employer provided spats to the employees. An experienced employee who did not 

wear the spat was injured when his leg was splashed with molten metal. The employer 

escaped liability as the court decided that the potential of injury is not a serious one. 

The researcher has noted that this does not only encourages the employers to not only 

escape liability when accident occurs, this also indirectly encourages the employers to 

not take the so called "not serious or minor" injury that their employees might 

potentially suffer from. 

This is especially true when it comes to foreign workers. Taking the judgement above, 

it be further argued as to the phrase experienced employee. Does that mean there will 

be a distinction between the outcome of a case if it involves an experienced employee 

with another case where it involves an inexperienced employee? If that is the case, 

what is the definitiori of the term "experienced"? 

ii. If the risk is that ofa serious injury, then the duty of the employer is a higher one of 

doing all he can to ensure that the employee will use the safety precautions which are 

provided. In Nolan v Dental Manufacturing Co. (1958)2 All ER 449, a tool setter was 

injured when a chip flew off a grinding wheel. It was held that the employer should 

have insisted that protective goggles were worn because of the seriousness of the injury 

should any incident occur. 

114 

', 

Universlti Utara Malaysia 



, ·  

r  

ii. If the risk is an insidious one, or one the seriousness of which the employees would 

not readily appreciate because they are unaware of it, then again, it is the duty of the 

employer to do all he can by way of propaganda, constant reminders, exhortations, etc. 

to try to make them use the precautions. In Berry v Stone Manganese ( 1971)12 KIR 

13,  the plaintiff was working in an environment where the noise levels were 

dangerously high. Ear muffs had been provided but no effort was made to ensure their 

use. It was held that as the workers would not readily appreciate the danger of injury 

to their hearing if they did not use the ear muffs, the employers were liable, as they 

had failed to take proper measures to convince them of the importance of using the 

equipment. 

iv. When the employer has done all that needs to be done like providing the necessary 

protective equipments, demonstrating the correct ways of wearing it, explaining the 

risk involved in failing to use it, constantly reminding them, until he can do no more, 

then he is absolved from any liability. 

Last but not least, if an employer engages an incompetent person, whose actions injure 

another employee, the employer will be liable for failing to take reasonable care in 

selecting the employee's colleagues. Like stated in the case of Hudson v Ridge 

Manufacturing Co .. (1957) QB 348, an employee who liked and enjoyed committing 

practical jokes went a bit too far with his act and injured his fellow employee. 

The court held the employer liable because despite due warning, he did not take any 

action to dispense the worker who was not only a menace to himself but also to the 

rest at work. However, on the other hand a different decision was upheld in the case 
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of Coddington v International Harvester Co of Great Britain Ltd. ( 1969)6 KIR 146, 

although the facts are quite similar. 

Here, an employee, X made a joke by kicking a tin of burning thinner which cause 

severe injuries to the plaintiff. The employer was held not liable because there was 

nothing in the past which showed that X has the habit of making practical joke to his 

colleagues and can endanger them. 

On the next point the phrase used in OSHA is "so far as is practicable" while the phrase 

used in the English Act is "so far as reasonably practicable". The English courts had 

the chance to interpret this phrase in a number of occasions ( although under different 

Acts but using the same phrase). For example in Edwards v National Coal Board 

( 1949) I KB 704, the court considered the phrase in relation to the Coal Mines Act 

191 l .  Asquith LJ stated: 

"Reasonably practicable" is a narrower term than "physically possible" 
and seems to me to imply that a computation must he made by the owner, 
in which the quantum of risk is placed on the scale, and the sacrifice in the 
measures necessary for averting the risk (whether in money, time or 
trouble) is placed in the other; and that ifit be shown that there is a gross 
disproportion between them - the risk being insignificant in relation to the 
sacrifice - the defendants discharge the onus on them. Moreover, this 
computation falls to be mode by the owner a point of time anterior to the 
accident". 

This means that the employer must weigh, on one hand, the time, trouble and expense, 

etc. of meeting that duty against the risks involved and the nature of the obligation on 

the other hand. Also the duty can only be performed against the background of the 

current knowledge. However, in Marshall v Gotham (1954) AC 360, it was suggested 

that a precaution which was practicable would not lightly be held to be unreasonable. 

In other words, a duty or obligation must be performed or carried out unless it would 
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be unreasonable to do so. In this case, a worker died when he was hit by a fallen roof 

due to a landslide. 

The landslide was due to an undetected geological movement. Lord Reid m his 

decision said: 

"if a precaution is practicable, it must be taken unless in the whole 
circumstances Iha! would be unreasonable. As men's life may be at stake, 
it should not he held lighlly that to take a practicable precaution is 
unreasonable 

As the researcher study into the case of Boyle v Kodak Ltd ( 1969), the court decided 

that the word 'instruction' has two meanings. It means both to teach and to order. Thus 

the employer and self-employed person must either teach or order the safety 

performance of all the working activities at the workplace. The protection is in context 

to the relationship between an employer or self-employed persons towards its 

employees. However a careful analysis of the subsection shows that this duty to 

provide information, instruction, training and supervision applies not only to the 

employees (to enable them to protect themselves) but also anybody who might by their 

conduct endanger the employees. 

This was confirmed by the Court of Appeal in: 

R v Swan Hunter Shipbuilders Ltd. ( 1981) !CR 83 1 :  There was a fire on HMS Glasgow 

which was under construction in Swan Hunter's yard where eight men were killed. 

The fire started during welding operation by contractors. The fire, which started in 

confined space in the well of the ship, was particularly intense because the atmosphere 

was oxygen enriched. The dangers of using oxygen in poorly ventilated spaces were 

well known to Swan Hunter and their safety officer had drawn up a 'Blue Book' of 

instructions for users of fuel and oxygen. 
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Copies of this book were distributed to Swan Hunter's own employees but not to 

employees of other companies working together with Swan Hunter's own men. At the 

trial, Swan Hunter was found guilty for failing to provide information to Telemeter 

employees. They appealed against the conviction. The court considered the application 

of Section 2(2)(c) of the Health and Safety at Work Act 1974 (which is similar to 

Section 15(2)(c) of OSHA) to these facts. 

Swan Hunter had, on trial, submitted that they were not obliged under section 2(2)( c) 

to provide information or instruction to any workers other than their own employees. 

The trial judge had ruled against this submission and the main ground of the appeal 

was that, as a matter of law, the judge was wrong. It was submitted for Swan Hunter 

that an employer had no right to instruct those employed by others and that therefore 

the duty to provide information, instruction and training could not extent to those 

employed by other undertakings. 

The Court of Appeal nevertheless upheld the ruling of the trial judge that there was a 

strict duty to provide a safe system of work for an employer's own employees, and if 

fulfilling the duty involved information and instruction being given to persons other 

than the employer's own employees, then the employer was under a duty to provide 

such information and instruction. 

OSHA also requires both employer and self-employed person to prepare a written 

statement of the safety and health policy and revise it as often as possible. As specified 

in Section 16: 

"Except in such cases as may be prescribed, it shall be the duty of every employer and 

every self-employed person to prepare and as often as may be appropriate, revise a 
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written statement of his general policy with respect of the safety and health at work of 

his employees and the organization and arrangements for the time being in force for 

carrying out that policy, and to bring the statement and any revision of it to the notice 

of all his employees". All employers and self-employed persons employing more than 

five employees are required to have safety policies [Occupational Safety and Health 

(Employers' Safety and Health General Policy Statements) (Exception) Regulations 

1995]. 

In Osborne v Bill Taylor of Huy/on Ltd. (1982) IRLR 17, the defendant company was 

served with an improvement notice requiring them to prepare a written safety policy. 

Subsequently when they were charged with an offence of ignoring the notice, they 

argued that they were within the exception regulations. The company owned and 

controlled 3 1  betting shops but at the shop which was the subject of the notice, they 

employed only two full-time and one part-time member of staff. The justices accepted 

that the betting shop was a distinct place of work and fell under the exception 

regulation. 

On appeal, it was held that the justices had correctly applied the regulations in that the 

test was not how many employees were on the payroll but how many were at work at 

any one time; provided no more than five workers worked at one time an undertaking 

was exempted. 

No specific guideline is provided by the Act as to how the policy should be formulated. 

Thus the employer and self-employed person are free to use their own creativity in 

preparing one. This job is not a difficult one but many parties to whom this 

responsibility is put upon them, especially the self-employed person, fail to comply 

with this requirement. Perhaps they are not aware of this provisions if they do, they do 
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not have the expertise or experience to formulate one. This should not be an excuse as 

it can be done by getting some advice from any relevant department like the 

Department of Safety and Health, Ministry of Human Resource or samples can be 

obtained from companies which have one. 

Any person who contravenes this provision is guilty of an offence and on conviction 

can be fined up to a maximum of RMS0,000 or can be imprisoned for a term not 

exceeding two years or both. OSHA requires the policy to be brought to the attention 

of all the employees. No guideline is being provided as to how this should be done but 

different companies have different ways of doing it. Some companies posted the safety 

policy at strategic places in the organizations using big clear words while other 

companies circulate one copy to each of their workers or provide them with one when 

they first register for work. 

If the employees do not understand the language used in the policy, appropriate steps 

must be taken to highlight the policy to them. The employers are obliged to revise the 

policy within a reasonable time and a period of one year seems to be suitable to do so 

to allow them to take into account any suggestions that are made by anyone at the 

organisations to improve the policy. · 

Moving on to S . 17  of OSHA 1994 where section 17 imposes a duty on "every 

employer and every self-employed person, while conducting his undertaking, in such 

a manner as to ensure, so far as is practicable, that he and other persons not ·being his 

employees, who may be affected thereby are not exposed to risks to their safety or 

health". The essential information on such aspects of the manner in which they conduct 
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their undertaking must be conveyed to these persons to avoid them from being affected 

by such risks. 

For example, if a manufacturing company is being visited by a group of university 

students who wish to get a closer look or a hands on knowledge of the related subjects 

that are being taught to them, the company should brief them 611 the safety aspect 

before touring the intended areas. The company should also provide the students with 

proper personal protective equipments to avoid itself from any legal liabilities in case 

of any mishaps happening. Notices posted at any conspicuous places are not only 

meant for the workers alone but also such visitors as well. In short, any specific safety 

procedures that should be followed by the workers must also be applied to the students. 

By this way the employers have fulfilled their obligation under this section m 

protecting other persons besides their own employees. Another example would be a 

self-employed person who owns a workshop or a restaurant. He has not fulfilled his 

duties if he does not take proper care in informing his customers who send their cars 

for repair or who come to get a taste of the delicacies offered in the restaurant 

respectively, of the hazards and risk that might arise in his workshop or restaurant. 

He should take the necessary steps to bring to their (customers) attention of the 

potential danger that is incidental to his business. He need not approach every customer 

personally to warn them of the danger as it is not practical but a clear and visible notice 

would be adequate to highlight the hazard and risk that might exist. 

In R v Mara (1987) IRLR 154, the Court of Appeal considered the meaning of the 

phrase 'conduct his undertaking'. Mr. Mara was the director of a cleaning company 

under contract with a high-street store. The cleaning work involved the use of certain 
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electrical cleaning appliances including a polisher/scrubber. To avoid from interfering 

with the client's daily routine, it was agreed that the loading bay would be cleaned by 

the clients themselves but using the contractor's equipment. The prosecution arose 

because one of the client's employees was electrocuted by the contractor's defective 

polisher/scrubber. Mr. Mara was convicted. 

The issue on appeal was whether the use of the defective equipment by the employee 

at the store in the particular circumstances could be said to relate to the conduct of Mr. 

Mara's undertaking, since the accident occurred on a day when he had no contractual 

duty to clean the premises. 

The Court of Appeal upheld the conviction. In their view, the employees at the shop 

were persons who might be affected by the conduct of Mara's undertaking and the 

court could not accept the argument that the duty was only applicable when the 

undertaking was actively being carried on. 

This is a very tricky decision, as the researcher argued that it could be unreasonable 

for Mr. Mara to be convicted purely because of the fact that the client's employees was 

electrocuted by his defective polisher/scrubber especially on the day where he had no 

contractual duty to clean the premises. This is because the precedent of this case could 

open up a can of worms for all future cases. As was mentioned earlier, the enforcement 

of OSHA should strike a balance between reducing the number of workplace accidents 

or the rate of the death of the employees at work with the viability of doing this without 

putting all the responsibility to the employers as the objective of the Master Plan is 

that every stake holder should be contributing towards this mission. 
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A very good example would then be, if there is a fictitious case in the future where the 

facts of that case is pretty similar to this one such as a client A hiring for the services 

of a movers company, B to move their stocks into the warehouse. However, due to 

some emergency situation, client A would need the workers in company B to also work 

on a Sunday to finish up the moving task. The owner of company B refused to fulfil 

the needs as they are short of staff on the weekends. This has then led to client A 

insisting for him to instruct his employees to continue with the moving task by using 

the trolley that was left behind by company B previously. 

This was then not informed to company B. Due to the carelessness of the employees 

of client A, some of his employees were badly injured and one of them died because 

the trolley has lost control and hit him on his head. If the decision in the previous case 

is followed then company B will then be liable for all the injuries and death suffered 

by the employees of client A. This is unreasonable because company B can then argue 

that, all the accidents happened on a day when there was no contractual duty to the 

moving task. 

Company B can also argue that, they were not informed that the trolley or any other 

equipment will be used by the employees of client A. There could be many reasons 

that led to the accident. It could be improper use of the trolley or inexperience in 

handling the mover's trolley as it can only be operated by trained and skilled staff The 

most dangerous consequence of all is that since R V Mara's case was decided in the 

Court of Appeal. This means it will then be binding for all other similar cases that will 

be beard in the lower courts because of the doctrine of stare decisis where all similar 

cases should be treated alike. 
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It will then take a lot of effort, time and money for this decision to be overruled in the 

future. In short, by having such a wide interpretation that the employers duty extent to 

the point where employers will also be held responsible for the injuries and death 

caused even on the days where there was no contractual duty and there was no 

undertaking on the part of employers. 

Additionally, an occupier in relation to a place of work means a person who has the 

management control of the place or work (Section 2 OSHA). This includes any person, 

who by virtue of any contract or lease, has been entrusted to maintain and repair the 

place of work or any means of access thereto or egress therefrom; and to prevent any 

risk or danger to safety and health that may arise from the use of any plant or substance 

in the place of work [Section 18(2)] Section 18  places the duty upon the occupier of a 

place of work to have due regard to the safety of persons who are not the occupier's 

employee, who use the (non-domestic) premises as a place of work or a place where 

they use plant or substances provided for their use there. 

Section 18(1)  states that "an occupier of non-domestic premises which has been made 

available to persons, not being his employees, as a place of work, or as a place where 

they may use a plant or substance provided for their use there, shall take such measures 

as are practicable to ensure that the premises, all means of access thereto and egress 

therefrom available for use by persons using the premises, and any plant or substance 

in the premises or provided for use there, is or are safe and without risks to health". 

It should be stressed however that the liability in respect of plant or substances is 

expressly limited to liability for plant and substances provided for the use of the 

visitors. Plant has been defined in Section 2 to include any machinery, equipment, 
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appliances, implement or tool, any component thereof and anything fitted or connected 

thereto; whereas substances means any natural or artificial substance, whether in solid 

or liquid form or in the form of a gas or vapour or any combination thereof. 

The House of Lord considered the implication of this section in relation to visiting 

workers in Mailer v Austin Rover Group p/c.(l 989)2All ER I 087. In this case the 

respondent (Austin Rover), had premises containing a spray painting booth where a 

large sump was located beneath it to collect excess paint and thinners during painting 

operations. The booth contained a piped supply of highly flammable thinners for use 

in painting. A contractor was employed by the respondent to clean the booth when 

there was no production. 

Some conditions were specified to the contractor to ensure the safety of the whole 

process. It was required that nobody should be in the sump when anyone was working 

in the booth above, that the contractor's employees should use their own supply of 

thinners and not the piped supply thinner, the thinner used in the cleaning should not 

be sent into the sump and that only a flameproof electric lamp should be taken into the 

sump. All these safety provisions were not abided. A flash fire occurred and a man in 

the sump was killed. 

The respondents were prosecuted for failure to take such measures as were reasonable 

for them to take to ensure so far as was reasonably practicable that the sump and piped 

thinners were safe and without risks to health. The House of Lords held that once it 

was proven in a prosecution that premises which had been made available by a 

controller were unsafe and constituted a risk to health, the onus lay on the respondent 
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to show that, weighing the risk to health against the means, including the cost of · 

eliminating the risk, it was not reasonably practicable for him to take these measures. 

However, if the premises were not a reasonably foreseeable cause of danger to persons 

using the premises in a manner or in circumstances which might reasonably be 

expected to occur, it was not reasonable to require any further measures to be taken to 

guard against unknown and unexpected events which might endanger their safety. 

Since it was not reasonable for the respondents to take measures to make the spray 

painting booth and sump safe against the unanticipated misuses of those premises by 

the contractor's employees the House of Lords acquitted the respondents. 

The reasoning of their Lordships was interesting. They were of the opinion that the 

starting point was that the premises should be absolutely safe so that if they proved to 

be unsafe, regardless of the way in which they had been used, the burden shifted to the 

controller, who might then escape liability by establishing that it was not foreseeable 

that the premises would be used in the manner in which they had been use and/or it 

was not incumbent on him to have done more to make the premises safe. In deciding 

the extent of the duty, the court had to bear in mind the double qualification on the 

controller's duty. 

The law only requires the controller to do only what was reasonable for someone in 

his position to do to ensure so far as was reasonably practicable that the premises were 

safe. The researcher was of the opinion that the judgement and decision made in the 

case above is a reasonably good one and the precedent should be binding upon all 

future cases. 
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As a conclusion, supported by Che Thal bi 1 1 6 ,  since Malaysia is an independent country 

and the English common law is merely persuasive and is subjected to the local statutes 

and provisions. It will only be applicable in the absence oflocal provisions and statutes 

in that area of law. This is shown in the case of Yeap Cheah Neo V Cheong Neo117 

where in this case it can be seen that the court portray a very liberal attitude in 

application of the English common law. Researcher agrees with the author above the 

law has to be consistent in order to comply with the rule of law . 

. Massive application of common law where there is already the existence of statutes 

will open up the floodgate in all future cases as the doctrine of precedent is applicable 

in the Malaysia legal system. In the case of Bolton Metropolitan Borough Council V 

Ma/rod Installations Ltd (1993/18, it was held that there should be criminal liability 

for failing to observe safety legislation even though at the time in questions no worker 

was present or at risk. A comparison was made in accordance case b) above involving 

the death of 3 Bangladeshi which happened in Malaysia and this current case which 

happened 1 1  years ago in England and it can be seen that there is no provisions made 

in OSHA 1 994 covering this grey area. 

In the judgment, it was stated that the employers are under the obligation to ensure that 

the workplace, its plant and equipment are safe, at. all times, regardless of whether 

employees are present or not. A breach will occur when an employer provides unsafe 

plant and equipment to be used and the Law requires that the workplace is prepared 

1 1 6  Che Thal bi Md. Ismail, "Undang-undang Kesihatan Perkerjaan Di Malaysi: Apakah selaras 
dengan f LO", 
http :II docpl ave 1: nel/3 7 4 7 3-16 I -Undang-undanq-kesihat an-pekerj aan-di-,nal (n;s ia-apakah-se/ aras 
dengan-pia111a ian-i Io. h/111/ 

accessed on l 7'" April 20 l 7 
1 1 7  (1872) 

' "  
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and maintained in such a way as to' protect the employee who comes to work 

tomorrow' (per Tudor LJ in the same case). Thus the law will be broken if unsafe 

equipment is at a workplace in a circumstances where it might be used, even though 

no one is using it. 

Looking at this part of judgment, it can be seen that there is no provision in our OSHA 

1994 covering the area about putting the responsibility on the employers to ensure that 

the plant is a safe place to work even when there is no presence of employees hence 

causing the MRT mishap to happen with the presence of employees. 

As per the judgement from the case above, it can be noted that the decision in the case 

of Bolton Metropolitan Borough Council v Ala/rod Installations Ltd do bring about a 

stricter obligation on the employer. This shows that the scope of the phrase "at work" 

is interpreted in a broader manner as compared to the strict application of defining at 

work to mean that the employers are only responsible of the employees when they are 

at work. The broader interpretation definitely bring about advantages to the employees. 

Generally the broader interpretation is a better exercise as compared to the strict 

narrow definition of "at work" under the Malaysia OSHA 1994. This is because, it is 

safe to presume that if the work place is unsafe even at that time where nobody is 

working, it is unlikely that it will be safe by itself without the involvement of any party 

in "making it right/making it safe" for the employees to work the next day. 

There are also some other cases which has happened involving foreign workers that 

will further prove that there is inadequacy of the protection laws for the foreign 

workers under OSHA 1994. From a few past cases, where the victims of the industrial 

accidents were unable to make claims from their employers. Whether the claim is 
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successful or otherwise is not very relevant to this study but the fact that injury and 

illnesses suffered is a good sign that workplace is not safe and there is little or no 

protection given to them under the current OSHA 1994. 

Under the English common law, there is even a general duty owed to one's neighbour 

as laid down by Lord Atkin in Donoghue V Stevenson and it was followed by Smith 

and Baker (Charles) & Sons (189 l)AC 3251 19, Lord Herschell commented that, "It is 

quite clear, that the contract between employer and employee involves on the part of 

the former the duty of taking reasonable care to provide appliances, and to maintain 

them in a proper condition, and so to carry on his operations as not to subject those 

employed by him to unnecessary risk. Whatever the dangers of the employment which 

the employed undertakes, amongst them is certainly not to be numbered the risk of the 

employer's negligence and the creation or enhancement of danger thereby 

engendered". 

This case clearly shows that in an employer-employee relationship, the employer has 

the duty to protect the employees' safety at work at all times. Employers who expose 

their employees to any danger at work is in breach of his contract of employment and 

any violation of this duty will give rise to any civil action by the injured employees to 

claim for damages. 

There were also cases which display the difficulty that is faced by the victims or even 

the victim's family (those that has lost their lives during the course of accident) in 

getting compensation from the employer. 

1 1 9  http://e-lawresources.eo.uk/S1nith-v--Baker--and--Sons.php, accessed on l 8'h June 2013 
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In the findings from the next case study, there is a reported case where 2 victims have 

died of inhaling toxic gases while transferring schedule waste into the storage in Negeri 

Sembilan 120• Also there was an explosion and fire broke out at a factory in Penang 

which again caused fatality because during the time of accident, victim was working 

inside the factory failed to escape 1 2 1 •  

Less than a year ago, in March there was a victim who fell off from 24th floor while 

performing the installation of "curtain wall" in Penang and died on the spot and has 

been reported that there was no safety work procedure 122• On the same month last year, 

in Landasan kereta api Kuala Lumpur, there was a victim who was killed while 

carrying out visual inspection on the railway when a train came all of sudden. It was 

reported that the employees does not comply with the existing Safe Operating 

Procedure123 

In another case which happened in March 2008, three Indonesian workers working on 

a construction site in Kampung Sungai Sering fell from a height. The Department of 

Occupational Safety and Health (DOSH) investigated and found that the safety 

measures were not properly followed. The accident was due to one of the four metal 

cables holding the gondola becoming loose, causing the gondola to tilt and slip. The 

Minister for Human Resources Datuk Dr S. Subramaniam told the press that the 

120http://\vww. dosh. gov.1nv/index. php?option=co1n content& vie\v=anic I e& i d=9 5 5& I tern id=3 69&1an 
g=en, accessed on 5th February 2014 

i21 Ibid 
122 

http:/ /\v\vw.dosh. gov. n1y/i ndex. php?opti on=con1 content& view=a1tic le& id=9 55& I ten, id=3 69& lang= 
en accessed on 1 1  th  February 2 0 1 4  
123 Ibid 
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gondolas were supposed to have a braking system as a safety measure in case the cables 

broke, but it seems that the braking system was also not functioning." 124 

The legal reasoning on this case is that on the issue of law, is that is there any section 

in OSHA 1994 that could have prevented this from happening? The main objectives 

of OSHA 1994 as stated in section 4(a) clearly states that it is to secure the safety, 

health and welfare of persons at work against risks to safety and health arising out of 

the activities of persons at work. 

On the facts, since the accident happened due to the loosing of one of the four metal 

cables holding the gondola, it then raised the question of whether section 4(a) of OSHA 

1994 is indeed useful? The provision in S4(a) merely states the object of this Act are 

to secure the safety, health and welfare of persons at work against risks to safety or 

health arising out of the activities of persons at work. Clearly, even with the presence 

of this provision it does not prevent accidents like this from happening. 

In the next case study of Marshall V Gotham (1954), the researcher noted that the 

judgment given by Lord Reid where he mentioned that "if a precaution is practicable, 

it must be taken unless in the whole circumstances that would be unreasonable. As 

men's life may be at stake, it should not be held lightly that to take a practicable 

precaution is unreasonable." On the facts of that case, the landslide happened due to 

an undetected geological movement. 

124 G. Lisa, Three In Death Fall, 

hnp:/ /www.thestar.com.my/ st01y/?fi le�%2 F200 8%2 F 4 %2 F 1 %2 F nation%2 FO 080 773 9&sec�nation, 
accessed on 2dn February 2016 
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When the researcher look at the similarity in the case mentioned above with the local 

case, the employer should be given a heavier sanction because the accident that caused 

the death of the three Indonesian workers happened due to two carelessness here. If 

the braking system who is the safety measure in the case of cables breaking is 

functioning properly, even if the four metal cables holding the gondola became loose 

causing the gondola to tilt and slip, the accident would have been-prevented. 

Also apart from that, the respondent has pointed out that under section 3 of OSHA 

1994 where the phrase "so far as is practicable" is mentioned, the definition would be 

that "practicable simply means having regard to the severity of the hazard or risk; the 

availability and suitability of ways to remove or mitigate the hazard or risk; and the 

cost of removing or mitigating the hazard or risk" .. does not demand the employer to 

execute their duties in a ludicrous manner. 

This then means that as long as the employer exercise their duties reasonably, it would 

be sufficient. The question to be raise here is that, does making sure that the braking 

system to be working properly is a reasonable? The clear answer here is yes. On top 

of that, some respondents even raised several points as an example to figure out if it is 

indeed "reasonable" for the employer to act as such. 

Firstly, is there a required standards with respect to safety and risk to health being 

applied to the place of accident? This is because if there is, it is pretty unlikely that 

accident as such would have happened. Secondly, are the systems of work in that place 

of accident safe? Is there any thorough inspections of the entire operations to ensure 

that danger of injury or injury to health is reduced? If at all there was an inspection 

then clearly the loosing of one of four metal cables holding the gondola would have 
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been noticed. In order to solve this issue and to prevent it from happening again even 

in the same place or any other plants, there must be a special system of work such as 

"permit to work system" to be adapted in this process. 

Thirdly, are the safety equipments regularly inspected? This is because one of the 

requirement under section 3 of OSHA 1994 states that all equipment and appliances 

for safety and health must be regularly inspected and maintained. Applying this 

requirement on the facts, it clearly shown that the law is there to prevent all mishaps 

or accidents at work from happening but there is no enforcement to make it happen. If 

at all, this step was carried out to ensure that the braking system is working by regularly 

inspecting them and maintaining it, the workers would not have fallen. Again, it is 

definitely reasonable to expect the employer to carry out this duty as per the judgement 

of Lord Reid in Marshall V Gotham 1954, a case from United Kingdom where the 

researcher make comparison to, he mentioned that ., If a precaution is practicable, it 

must be taken unless in the whole circumstances that would be unreasonable. As men's 

life may be at stake, it should not be held lightly that to take a practicable precaution 

is unreasonable". 

Since the life of the workers are at stake, again there is no reason why these steps of 

inspecting and maintaining the appliances is deemed to be unreasonable. It is noted 

that the system to enforce the law should be improved rather than to focus on finding 

ways to improve the law itself. Also, on a side note, employer must weigh, on one 

hand the time, trouble and expense of meeting that duty against the risks involved and 

the nature of obligation on the other hand where the duty can only be performed against 

the background of the current knowledge. 
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Again, looking back at the issue of law enforcement, there has always been a debate 

surrounding the government's role in enforcing an occupational safety and health and 

on top of that it does not only attracted a number of widely differing views, at times 

the government is even accused of not putting enough effort hence causing the increase 

number of occupational injury and even death especially of the foreign workers who 

are deemed to be less "valuable". 

This also has raised the concern of the public about striking a balance between 

enforcing the law itself and bludgeoning the employers into making unnecessary 

expenditures to fulfil all the so called employer's duties. Since the researcher's third 

research question is about how practical is the Master Plan, this research question can 

be then answered in a manner where the government is now seen as a catalyst with an 

expressed desire to achieve a safe and healthful work environment by voluntary means 

which includes both local and foreign workers. 

All these aside, presuming that the OSHA 1994 is a good piece of legislation, there is 

still a lot of room for improvement in the manner in which the law is being en forced. 

"Although the present laws were sufficient, an overhaul of Department of 

Occupational Safety and Health (DOSH) standard operating procedures was urgently 

needed. DOSH's excuse that its officers cannot be at all worksites at all times as well 

as reluctance by workers to not wear safety gear was unacceptable" 

"Since the enforcement of the Occupational Safety and Health Act 1994 over 25 years 

ago, DOSH has not been able to discipline the employers of people working at jobs 

that pose daily risks to their safety and health. "Only with strict enforcement of the law 
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on an ongoing basis will the people take DOSH seriously. Otherwise it will just be a 

mockery of the law," 125 

Unsafe actions by the foreign workers will caused accidents at work place. Examples 

of the unsafe acts are :- 

i) Wrong attitude at work, poor understanding of instructions (especially 

when there is a communication problem between the employers with the 

foreign workers) 

l 

.- 

ii) 

iii) 

Not following procedures at work such as taking shortcuts. This is 

pointed out that due to the "quota system" that was set by the employers 

towards the foreign workers, it has "encouraged" the foreign workers to 

take shortcuts so that they are able to finish all the task assigned on time. 

Using damaged or wrong equipment or tools. Like was mentioned by the 

researcher earlier, most of the foreign workers are not provided with 

proper training on how to handle and use the equipment or continuous 

usage of damaged equipment because employers did not take steps to 

replace the damaged equipment so that profit margin can be maximized. 

,---. 

r 

r 

r 

iv) Not using safety or protective equipment or not provided with protective 

equipment. Like was discussed by the researcher earlier, employer's 

focus in maximizing their profit margin has caused the training to the 

foreign workers to be minimized since training takes up time and money. 

Hence, these foreign workers do not have the knowledge on how to 

115 S.M Mohamed Idris, Surprise Checks Can Reduce Workplace Accidents, President of Consumer 
Association Penang, accessed on I 01h March 2016, 
http://\V\VW. nst. co,n. inv/news/20 16/03/ 1 30 7 54/surprise-c hecks-can-reduce-workplace-ace idents-savs 

fllJ2 

135 

Universlti Utara Malaysia 



r 

r 

r 

r 
r 

r 

r 

r 

r 

r 

utilized these equipment provided. In the worst scenario, they are not 

even provided with safety or protective equipment when they are asked 

to work. 

Unsafe conditions mentioned below are some of the main problems suffered by the 

foreign workers. Unsafe conditions such as poor lighting or exposure to intense 

lighting. This includes construction workers that works under direct sunlight. It was 

suggested that those construction workers should be provided with the proper attire 

that could reduce the direct harsh sunlight from causing skin cancer. Also, employers 

should provide their employees who worked under intense lighting with proper eye 

protector or goggles to prevent damage to the eyes. Long term exposure to intense 

lighting has been proven to cause blindness 126 

4.9 Previous cases and unreported cases obtained from Department of 
Occupational Safety and Health. 

The researcher finds it essential to discuss about this area which has not gotten enough 

attention from the public. More often than not, cases of injury involving the foreign 

workers are not reported for various reasons. By putting down this topic, researcher 

was able to bring this up as part of the interview discussion with the employers who 

participated in this study. 

a) Legalforeign workers treated as criminals 

The above case was reported in the news very recently in the late April 2017. In this 

case, the restaurant which is located in Pavillion, Kuala Lumpur by the name of 

'26 Raplh G Allen Ocular Thermal Injury from Intense Light. 
http://link.springer.com/chapter/l 0.1007%2F978-1-4613-0745-7 6#page- I accessed on 24'" April 
2016 
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KyoChon 1991 had all of their legal foreign workers arrested 127. It was mentioned that 

the authorities ignored all their actions in providing proof and evidence to show their 

working permit and arrest them nonetheless. This was so serious that the restaurant 

having to post a status on their facebook page to apologized to their customers as their 

service will be disrupted due to shortage of staff. In this case, it can be noted that the 

current existing provisions are not even able to provide proper protection towards the 

legal foreign workers. 

b) Dee Seing Crane Services Sdn. Bhd128 

The above company was prosecuted by the state on December 2013 under Regulation 

5 (1) (b) (aa) and (bb) of the Occupational Safety and Health (Notification of Accident, 

Dangerous Occurrence, Occupational Poisoning and Occupational Disease) 

Regulations 2004 because an employer has failed to make a notification to the 

Department of Occupational Safety and Health about the accident that occurred. In this 

case, the highest fine only amounted to RM 3,000.00 or 3 months imprisonment.129 

It was noted by the researcher that Regulation 5 (I) (b) (aa) and (bb) of the 

Occupational Safety and Health (Notification of Accident, Dangerous Occurrence, 

Occupational Poisoning and Occupational Disease) Regulations 2004 is similar to S.32 

of OSHA 1994 Notification ofaccidents, dangerous occurrence occupational poisoning 

and occupational diseases, and inquiry where an employer shall notify the nearest 

occupational safety and health office of any accident, dangerous occurrence, 

127 KyoChon Malaysia Says Authorities Have Detained Their Legal Foreign Workers Like Criminals 
http://savs.co1nhnv/ne,1vs/kvochon-1nalaysia-savs-authorities-treated-their-le2:al-foreign-,-vorkers-as 
cri1ninals, accessed on 1s1 May 2017.  
128 Dee Seing fined for failure to make a notification 
http://www.dosh.2:ov.1ny/index.php/en/prosecution-case, accessed on J 31h February 2014. 
129 Department of Occupational Safety and Health, Ministry of Human Resources 20 13  
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occupational poisoning or occupational disease which has occurred or is likely to 

occurred at the place of work. 

Adding onto that, the penalty on the employer under SS 1 .  General penalty which stated 

that ·'A person who by any act or omission contravenes any provision of this Act or 

any regulation made thereunder shall be guilty of an offence, and if no penalty is 

expressly provided shall, on conviction, be liable to a fine not exceeding ten thousand 

ringgit or to imprisonment for a term not exceeding one year or to both and, in the case 

of a continuing offence, to a fine not exceeding one thousand ringgit 

for every day or part of a day during which the offence continues after conviction" is 

still not enough to prevent the said case from happening. 

a) 3 Bangladeshi workers killed at MRT Site130 

The above case which happened on August 2014 in Petaling Jaya, Malaysia has caused 

the death of3 foreign workers which are Bangladesh nationals Mohamad Faruk Khan, 

Mohammad Elahi Hossain and Mohammad Alauddin Mollik. 

In this case which occurred at the MRT worksite within the former Rubber Research 

Institute site near Kota Damansara is believed to happen at around 8.30pm when a 

span of the guide way had dislodged from its piers and fallen on the ground below. 

The span, which was made up of l 4units of segmented box girders, was 38m in length 

and weighed 300 tonnes. 

The employer of these 3 foreign workers is Syarikat Muhibbah Perniagaan dan 

Pembinaan Sdn. Bhd and the findings on the employer in this study had shown that 

130 3 Bangladeshi workers killed at MRT Site, 
http://ww,v.thestar.co1n.my/news/nation/2014/08/ I 8/tnrt-bean1-co I lapse- 3- feared-dead/ accessed on 
19'" August 2014. 
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they advertise themselves as a well-established construction company with a 'Class A' 

Bumiputra license. Syarikat Muhibah Pemiagaan & Pembinaan Sdn Bhd is also 

committed in delivering quality construction services to its clients as well as protecting 

the health and safety of its employees, workers, clients, the general public and other 

interested parties at all times. 

"We are looking for people who seek challenges as the path to success. 
Share your expertise with our existing dynamic team. for a mutually 
rewarding experience. We believe in rewarding dynamic achievers who 
are able to contribute abundantly to the expansion of the company. We 
focus on the commitment to proven superior quality, service that exceeds 
our clients and customers' expectations. Carry out responsibilities with the 
sense of ownership, entrepreneurship, creative and innovative at all 
ti,nes131" 

The argument raised by researcher here is that, with the above case, it can be seen that 

the employer does not only breach OSHA 1994 but they cannot even keep up to their 

own company's principle and promise towards its employees (which consist of 

majority of foreign workers). 

The fatal worksite accident that killed the 3 workers is believed to happened as a result 

of "breach in work procedures" 132 This case has also prompted the Consumers 

Association of Penang (CAP) to call for an immediate intervention by the Department 

of Safety and Health (DOSH) to prosecute the employers who neglect their statutory 

to ensure the safety of their employees. The OSHA 1994 provides the legislative 

framework to promote, stimulate and encourage high standards of safety and health at 

work. 

13 1 http://wwvv.iobstreet.com. rny/en/compan ies/44915 3-syarikat-in uh i bah-pern ia2:aan-n-pemb i naan, 
accessed on 19111 of September 2014. 
132 Breach of safety SOP at MRT project site causing fatal accident of3 workers. 
h ttps :/ I \V w,v. cons u ,n er. onr. 111 y/i n d ex. p hp/ sa f ety/wo rkers/7 7 8-bre ach-o f- safety-sop-at - mt1-p ro j ect -s i te 

c a using-fatal -accident-of- 3 - workers, accessed on 261h October 2016. 
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Without a doubt, the DOSH is statutorily bound to ensure that the employers comply 

with the provisions in the OSHA particularly S . 1 5  OSHA 1994 which clearly stated 

that the employers have the duty to ensure, as far as practicable, the safety, health and 

welfare at work of all its employees. 

On top of that, a statement on safety have been introduced for all activities related to 

the MRT project, both on and away from the worksite was issued on g•h July 2014 

(only I month before the accident) via The Star133. In that statement, he also affirmed 

that MRT Corp has made it a point to ensure enforcement of SOPs with sufficient 

supervision and checks on site. So in this case, there was an absence of relevant section 

in OSHA 1994 that list out the duty of the officer to carry out his duty under S39 of 

OSHA 1994 which states powers of entry, inspection, examination, seizure, etc. 

The action of the quitting of the CEO of MRT Malaysia after the accident is a clear 

implication that the employer has taken responsibility of the aftermath of the 

incident134. But unfortunately, the researcher found out based on the study conducted 

that there was no proper supervision at the worksite by the competent person at the 

time when the accident took place. The researcher is concerned whether DOSH has 

done periodical checks at this project site and ensured that both the employer and 

employee have complied with the safety regulations and there is literally no area in 

OSHA 1994 that allows for ensuring that DOSH has fulfill this area of their duty. 

tu Datuk Azhar Abdul Hamid, Chief Executive Officer ofMRT Corporation, 
http:/ /\VW\V. the star. com. mv /op in ion/Jetters/20 l 4/07 /08/pro111oting-a-sa fetv-cu lture-at-works ites/, 
accessed on JO'" July 2014. 
134 Bolton Metropolitan Borough Council V Malrod Installations Lyd (1993) 
http://swarb.co.uk/bo\ton-metropolitan-borough-council-v-malrod-insulations-Itd-qbd-6-jan-I 993/, 
accessed on 201h May 20 I 5 

http://www.gmanetwork.com/news/story/375503/news/wor\d/ceo-of-malaysia-s-mrt-quits-over-fatal 
accident 
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At the end of the day, it was found in this study that the family members of three 

Bangladeshi construction workers will only receive RM25,000 compensation each 1 3 5 .  

As stated in S . 19  of OSHA 1994, the penalty for an offence under section 15, 16, 17 

or 18 that "A person who contravenes the provisions of section 15, 16, 17 or 18 shall 

be guilty of an offence and shall, on conviction, be liable to a fine not exceeding fifty 

thousand ringgit or to imprisonment for a term not exceeding two years or to both". 

However, there was no mention of any successful charges against the employer in this 

case. 

The other issue with OSHA 1994 here, based on the case above is that whenever an 

employer is charged and found guilty of breaching S.15 to S . 18 ,  even without injury, 

illnesses and death suffered by any of the employee the maximum penalty under 

criminal law is already RMSO, 000 but as for the above case where there was a clear 

breach of S . 15  and there even fatality occurred, the civil claim for compensation 

although it was successful was only RM25,000. 

4.10 Conclusion 

As a conclusion, the above discussion on the provision and statutory analysis, it can 

be seen that:- 

I. The interpretation of "employee" under S3 of Occupational Safety and Health 

Act 1994 does not distinguish the difference between local and foreign 

workers. However, the foreign workers could not really rely on the said Act for 

135 RM25,000 for 3 Bangladeshi workers killed at MRT site 
http://www.nst.com. my/news/20 I 5/09/nn25000-3-bangladesh i-workers-ki I led-nut-site, accessed on 
J 51h September 2014. 
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protection of their safety and health at work because there exists a "grey area" 

that needed the employee to prove the existence of the employment. 

2. The objectives for Occupational Safety and Health 1994 which is stated under 

S.4 of the said Act is an ideal provision in theory (as intended by the Parliament 

to overcome the weaknesses present in the Factories and Machinery Act 1967) 

but it is not easily achieved in practice. 

3. The general duties of employers towards his employees which is stated under 

S 15 of Occupational Safety and Health Act 1994 is a good provision but it is 

subject to limitations which are strongly related to S3 since there exists a grey 

area. 

4. The duties of employers and self-employed persons to persons other than their 

employees which is listed under S 17 of Occupational Safety and Health 1994 

is the only provision that the foreign workers without a direct contract of 

employment could rely on, hence it is important for the researcher to briefly 

discuss on to provide a last resort of reliance for the foreign workers who failed 

to fall under the definition of employee in S.3 of the said Act. 

5. Foreign workers are not able to get access to justice under the Employment Act 

1955.  

6. The foreign workers do not have a right to freedom of association under the 

Trade Union Act 1959 and the Industrial Relations Act 1967. 

7. The foreign workers do not get sufficient protection under The Workmen's 

Compensation Act 1952 hence the Social Security Organisation (SOCSO) 

should be extended to the foreign workers, indicating that the Workmen's 

Compensation Act 1952 is a viable step. 
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8. The Immigration Act 1959/63 is useful in reducing the number of 

undocumented foreign workers by providing an easier and less complex 

procedure in the process of hiring foreign workers and by increasing the 

sanctions and punishment towards the employers who are caught breaching the 

Act will lead to a higher protection towards the foreign workers. 

9. Discussion on the English Common Law is able to give a better understanding 

and guidelines to provide for specific cases happening in Malaysia that are not 

provided by the provisions and statutes. 

I 0. Unreported cases from several sources is a strong· evidence proving the 

seriousness of the issue regarding foreign workers at work which includes 

safety, health and rights of the foreign workers which the society may not be 

aware of hence leading to a further misunderstanding and misconception 

towards the importance of foreign workers in their contribution on the 

country's development. 
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CHAPTER FIVE 

FINDINGS FROM FIELDWORK 

5.1 Introduction 

lo this chapter, the researcher will disucss on the field work carried out in order to 

obtain data in answering the research questions. The field work that are involved in 

this study consists of details of the first and second category of respondents namely 

the employers and foreign workers and the data from the interview from both 

employers and foreign workers. The researcher also include in this chapter the duties 

and responsibilities of employers and the rights of foreign workers in Malaysia. 

5.2 Data from interview 

From the interview which was conducted on both the categories of employers and 

foreign workers which consists of closed and open ended questions, several significant 

insights emerged. 
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Total Number 
foreign of years 
workers m Contacted Highest 

Age Business employed business via qualification 

D 35 Transport 18  13 email email 

Wholesale& phone 

E 43 Retail 4 10 call SRP 

Wholesale& phone 

G 53 Retail 5 37 call SRP 

Hotel& face to 
H 55 Restaurant " r face illterate � _) 

face to 
I 64 Manufacturing 34 30 face pnmary 

face to 

J 36 Construction 48 8 face MBA 
face to 

K 32 Construction 1 1 5  6  face degree 

face to 
L 38 Manufacturing 58 25 face degree 

Table 5 . 1  

Details of First Category of Respondents (Employers) 

The table above shows the details of the first category of respondents who are the 

employers. It can be seen from the table above that the respondents chosen consists of 

people aged 3 5-64. They are all involved in different business and fields such as 

transport, wholesale and retail, hotel and restautant, manufacturing and construction. 
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Gender Country Field 
Number of 
Participants 

F Indonesia Domestic 1 

J 

M Indonesia Domestic 2 

M India Constructions 6 

M Sri Lanka Manufacturing 4 

M Cambodia Constructions 4 

F Thailand Manufacturing 1 

J 

F Vietnam Manufacturing 4 

M Myanmar Constructions I 

Total 27 

Table 5.2 

Details a/Second Category a/Respondents (Foreign Workers) 

The table above shows the details of the second category of respondents who are the 

foreign workers. As discussed earlier, the researcher has chosen to focus on the foreign 

workers who came from the countries stated above namely Indonesia, India, Myanmar 

and Vietnam because these countries supply the majority of the foreign workers in 

Malaysia. 

5.3 Key Findings from the Interview of Employers 

5.3.1 Duties and Responsibilities of Employers 

Related Questions: 

• As an employer to the foreign workers, what are your responsibilities towards 

your foreign workers under the law? Please list down 136. 

136 Please refer to appendix C for list of open ended interview questions for the employers. 
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• In your opinion. do you think your effort of providing the foreign worker a 

safe workplace has to do with what is required by the law?137 

Sample extract from the emplover's answer: 

"I think our duty is provide them with 3 meals a day and a place to stay .. 

"Oh. 10 make sure to give them enough food so that they have energy to 

continue working" 

"Very important lo allow them to be able lo contact their/amity back 

home. because if not they will miss their children and then they cannot 

work" 

"maintenance of place and systems of work to ensure that there is 

111ini11n1111 risk of injuryto the workers" 

"Of course, if the law does 1101 require us, we will focus on doing 

something else instead" 

Five out of eight employers are not familiar with their duties and responsibilities as an 

employer under the law, namely S.15 of OSHA 1994. The research question that has 

led to this conclusion was question one in the list of open ended questions for the 

employers. 

The prevalent feeling from the information gathered was that 62.5% of the employers 

interviewed do not know their duties and responsibilities required of them towards the 

foreign workers under the law especially S . 1 5  of OSHA 1994. They did not mention 

about work place safety, barely talk to their rights of having access to basic necessities, 

having enough rest time in between work hours, providing them with safety equipment 

at work and also to ensure that their work place is in safe condition. 

137 Please refer to appendix C for list of closed ended interview questions for the employers. 
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It can be seen from the information gathered that three out of five of the employers 

that was interviewed who appear to the interviewer that they are aware that there is a 

list of responsibilities for the employers that exist in the Jaw are the organizations with 

Standard Operating Procedure and proper work system, (i.e consisting of Human 

Resoucre Department and Finance Department). The interviewee who was interviewed 

are also not exactly the direct employer of the foreign workers.They are the 

representative of the company ie. Human Resource person in-charge or even legal 

advisor of the company. 

The researcher concluded that one of the contributing factor towards the ignorance of 

their responsibilities as an employer for the foreign workers under the law the level of 

education of the employers. However, the researcher also concluded that the more 

educated ones are not enthusiastic as others as they only answer in a fe.w words and 

does not like to elaborate on their answers. 

Related Question: 

• Is there a requirement under the law that you are responsible to make a report 

when your foreign workers are injured at work? 

San10le extract from the employer's answer: 

"Yes, definitely we will have to make report if that happened" 

"I know that it is a must to make report but under which law I am not sure. 
but our company never hide these cases, we always make report" 

"I know prevention is belier than cure, because once the foreign worker 
is sick or injured they are unable to work and business cannot run, we will 
lose money" 

"If you don't make report, how to claim from their insurance? Ourforeign 
workersare all covered by medical insurance. so 1,,11e are not worrid" 
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All of the eight employers that were interviewed admitted that they will make report 

about the injury of their foreign worker at work place, especially for the purpose of 

insurance claim. 

It was revealed by one of the employer, they were advised by their legal advisor to be 

very careful when it comes to making report as they are concerned about getting sued 

for negligence in providing safety equipment to their foreign workers causing them to 

suffer injury at work. They mentioned that, usually when the medical cost is not a huge 

sum, they will just sent these foreign workers to a local clinic to get treatment to avoid 

"unnecessary problems" (such as being investigated by relevant office). 

Related Question: 

• Are all your foreign workers covered by medical insurance138? 

When being interview, all the employers admitted that they do contribute an insurance 

premium of approximately RM 120 per year per worker and they do not deduct from 

the foreign worker's salaries. 

Seven out of eight employers shared that the reason they make sure their foreign 

workers are covered by insurance so that in the event of death or suffered injury or 

accidents which arise out of and in the course of their work, the employers do not have 

to pay any compensation. 

5.3.2 The interpretation of "employee" under S.3 of OSHA 1994 

ls there a difference between foreign worker and local worker under Occupational 
Safety and Heal th Act 19941 3 9  ? 

138 ibid 
139 Please refer to appendix C for list of open ended interview questions for the employers. 
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• If you were to hire a foreign worker without a proper contract, would you still 

consider that foreign worker as your employee? lfyes would you still give 

him/her the same treatment as your other employee'"? 

• ls it true that many employers avoid hiring foreign worker in the proper way 

(by having a contract) because they will have more responsibilities under the 

law as compared to those that is hired without a contract.':"? 

Sample extract from the employer's answer: 

"They are nat actually my workers. Honestly I do not have any written contract with 

them when I hired them because I always deal with the agent, I pay the agent and the 

agent sent me their workers. If they ever sustained any injury, what I will do is to 

inform the agent. I am sure they are covered by insurance ... " 

"Well . . . .  once I was told that there was a worker who jell into the drain as they were 

walking out from my office building after work because it was raining heavily. He had 

to get outpatient treatment for his injury and he paid for it himself I think it is 

reasonable because he did not get hurt while doing his work. so what do you think?" 

"I think it depends. If the worker hired directly by us then of course we will be 

responsible for their medical bill since all our employees are covered by insurance. 

Bui if they are not directly hired by us, then we will assist in informing their principal 

empl ayer" 

"The contract we have is with the agent and not the workers themselves, so I am not 

sure what is written in the contract between the workers ancl their agent. 

Next, from the data collected via question three of the list of interview questions to the 

employer 1 4 2 ,  the researcher has concluded that all the employers do consider the 

foreign workers hired their employees and in theory they should be treated the same 

way as the local workers although in practice it may not be the case. 

This is because the employer had expressed during the interview that, there are many 

irresponsible employer who will try to avoid liability as employers when injury occurs 

140 Please refer to appendix C for list of closed ended interview questions for the employers, 
141 

ibid 
1"2 

ibid 
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to their foreign workers. Although employers are well aware that there are three 

categories of employee: - 

i) The ones who are directly employed by the principal employer 

ii) The ones who are employed by or through an immediate employer 

And 

iii) The ones whose services are temporarily lent or let on hire on the principal 

employers . . .  

However, three of the eight employers have revealed that it is not that difficult for the 

employers to escape liabitlity through the "grey area" (having to prove who is the 

actual employer and whether the injury caused was due to work). One of the employers 

mentioned that since there are a few parties involved in the process of hiring foreign 

workers it is common for the employers to escape liability and push it among each 

other. Since all the process of taking an action towards the employers takes up a lot of 

time and money, the foreign workers will eventually give up. Adding on with the facts 

that, the foreign workers are clueless about where to start, what to do and where to get 

help especially there is a language barrier. 

Researcher also tried probing into the employers view on the issue of having a written 

contract of service between the employers and the foreign workers hired. 

As the employers were sharing their stories, one of them mentioned that, when there 

is absence of contract of service, it is even harder for the foreign worker to prove that 

they are in fact working for a particular employer. These data was gathered from the 

employers answers on question three in the list of open ended questions for the 
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employers i-13 as they explained further together with interpretation of their body 

language. 

The findings confirmed the problem statement earlier that due to the policy change in 

2005 when a guideline was issued by the Cabinet Committee on Foreign Workers 

required that companies intending to hire fewer than 50 migrant workers must use the 

services of "labour outsourcing companies" ( or known as "agent" in this study). This 

policy in a way has helped by creating the "grey area" where it clouds the legal 

relationship between foreign workers and their employers, making their staturoy 

responsibilities unclear. 

5.3.3 Employer's knowledge on OSH-MP 2015. 

Related Questions: 

• Have you heard of the "Preventive Safety Culture" suggested by OSH 

Master Plan 20 l 5144? 

• Lastly, do you think it is true that prevention of accident at workplace is 

better than to provide compensation after injury or death happen? Why1450 

Sample extract from the employer's answer: 

"No I don't know what is OSH-MP 2015. Never heard of it" 

"What is that?" 

"I know prevention is better than cure, because once the foreign worker 
is sick or injured they are unable to work and business cannot run, we will 
lose money" 

143 ibid 
144 Please refer to appendix C for list of closed ended interview questions for the employers. 
145 ibid 
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Six out of eight employers that were interviewed appear to only have heard about the 

"Preventive Safety Culture" for the first time during the interview. However, after the 

researcher revealed that this is the safety culture that OSH-MP in 2015 has suggested, 

three out of the six admitted that they have heard about it. The prevalent feeling was 

that all these employers are only interested in how to increase their profit margin in 

the times of economy crisis and the well-being of the foreign workers are not their 

priority. 

5.4 Key Findings from the Interview of Foreign Workers. 

5.4.1 Duties and Responsibilities of Employers 

Related Question: 

• As a foreign worker in Malaysia, what are your rights for your safety and 

health at workplace under the Law" Please list down.146 

Twenty five out of twenty seven foreign workers did not show any sign of knowledge 

that it is their employers' responsibility under the law to protect their safety, health and 

welfare at work. They acknowledge that there must be some kind of responsibility 

from their employers towards them but they are not able to tell specifically the 

employer's responsibilities. 

1-16 Please refer to appendix D for list of open ended interview questions for the employers. 
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Sample extract from the employee's answer: 

"I know there is some kind of responsibility towards us but not sure which one 
is prescribed by the law" 

"As long as I get my pay 011 time. they have fulfilled their responsibility" 

"So long as the weather on that day is good, the level of danger in our work will 
be greatly reduced. All we asked for is praying/or the weather to be good and 
our employer to give us a new pair of shoe during our work This is because we 
will only wear our slipper to work and since the sole is thin, it caused our feet to 
be really sore ajier standing on the ladder for more than Shours a day. this is 
because my work is to clean the windows of the buildings, I often had to climb 
and go outside of the balcony of different tall buildings each day without 
protection and safety gear. I can only pray to God that I can go home safely every 
day after work. " 

5.4.2 The Rights of Foreign Workers under the Law 

Fifteen out of twenty seven workers notably know most of their rights as stated by the 

law under S . 1 5  of OSHA 1994 as the duty of their employers towards them. They 

managed to list them down during the interview and all of them know that they are not 

supposed to pay for their medical insurance as they were informed by their agent that 

this is part of the employee's benefit. 

In the Policy on Recruitment if Foreign Workers which was adopted as early as 199 l 

which sets out the outline on specific guidelines for treatment of foreign workers. The 

policy sets out not only the terms and conditions of employment should be similar to 

those provided to local workers under relavant national labour legislation but also 

wages and benefit towards the foreign workers. 

Under this policy, all foreign workers are required to have a written contract and that 

the employers should bear all the cost of recruitment of work and including the 

repatriation of the worker after the completion of the contract. Apart from that, under 
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this policy, it also states that clean and hygienic housing and food must be make 

available for all the foreign workers that are hired. 

However, the researcher noted that the problem that is seen in this policy is that it is 

ideal as a theory and it is not easily enforced. There exists a two-tier system where 

local employees will receive a better pay and more benefits as compared to the foreign 

workers who earn far less. Like mentioned in the findings from the in-depth interview 

above with the foreign workers, they themselves are largely unaware of not only their 

rights, they also have no idea about the Malaysian labour law and policies, avenues for 

redress. 

Apart from that, they are also confused about the terms of their contract even if it exists 

at all. This is because they are known as the victims of "contract substitution" as they 

sign _a contract in their country of origin with an agent that will usually offers good and 

lucrative pay but when they arrived in Malaysia they are compelled by their Malaysia 

employer to sign a different contract which obviously has much lower wages and lesser 

benefits which is used against them as a legal contract whenever dispute arises. 

5.5 Conclusion 

As a conclusion, 

1 .  Employers are not familiar with their duties and responsibilities specified in 

S . 1 5  of Occupational Safety and Health Act 1994. 

2. All the employers understand and have the presumption that in order for their 

foreign workers to be deemed as their staff there must be an existence of a 

direct employment contract that exists. 
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3. Steps and suggestions in the Occupational Safety and Health Master Plan 

2015, although it is a viable step, are unknown to the employers. 

4. Employers do not fulfil what is needed by S32 of the Occupational Safety and 

Health Act 1994 to notify the nearest occupational safety and health office of 

any incident, dangerous occurrence, occupational poisoning or occupation! 

disease which has occurred or is likely to occur at the place of work. 

5. All the twenty seven foreign workers who are interviewed are medically 

insured (The Workmen's Compensation, Foreign Workers' Compensation 

Scheme, Insurance Order 1998) 

6. Foreign workers are not aware of their employers' duties and responsibilities 

towards them as stated in S 15  of Occupational Safety and Health Act 1994. 
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CHAPTER SIX 

RECOMMENDATIONS AND CONCLUSION 

6.1 [ntroduction 

In this chapter, the researcher will be giving some recommendations needed after going 

through the discussion in chapter 5 and an overall conclusion. 

6.2 Recommendations 

Tenaganita147, voiced out that the current Workmen's Compensation Act 1952 is an 

archaic law and it should be repealed for Malaysian government to have better 

protection for the foreign workers. The maximum compensation that a foreign worker 

could get under the Workmen's Compensation Act 1952 is RM25,000 for workplace 

related accidents (this only applies in cases of permanent disablement) and the 

Tenaganita executive director, Irene Fernandez has commented that this is an "archaic" 

law and it is not enough to protect the foreign workers. 

As a comparison with the local workers which is covered by the Employee's Social 

Security Act 1969, this protection for the local workers offers a long-term disabilities 

pension scheme and it is an act of discrimination towards the foreign workers because 

all workers should receive equal treatment in response to a proposed government 

review on guidelines for recruitment of foreign workers according to the Tenaganita 

executive director. This has related to the next problem of unpaid hospital bills or 

1"'7 "Tenaganita is a human rights and non-profit organisation dedicated in helping, building and 
protecting migrants, refugees, women and children from exploitation, discrimination, slavery and 
human trafficking, http://,vww.tenaganita.net/, accessed on 151 May 2017. 
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RM26 millions by foreign workers because the current insurance coverage is 

inadequate for the foreign workers and this is a big impact towards the economy of our 

country. 1�8 

However it should be noted that the root of the problem here is in increase in the 

numbers of workplace accidents with regards to the foreign workers, therefore by 

increasing the insurance coverage is not a solution to the main problem faced by the 

foreign workers. An active move should start from the prevention of workplace 

accident and not by increasing the insurance coverage. 

Again, the Tenaganita executive director mentioned that most complaints that was 

received is about employers disappearing after bringing their injured foreign workers 

to the hospital. This is the situation eventhough in most cases, the medical card 

forforeign workers are held by the employer eventhough they were the ones who pay 

for their insurance coverage. This has led to the where they are not able to seek medical 

treatment using that medical card when they fall sick. The situation gets worst because 

foreigners are charged doubled the rate set for Malaysians when they seek for treatment 

at local hospitals. 

From the discussion above, some recommendations need to be highlighted. Looking 

at the very limited number of court cases, it can be seen that these does not represent 

the whole real situation. This is because, like was mentioned earlier, there are many 

unreported cases due to several reasons. More effort by the relevant stakeholders such 

as stakeholders and social partners including government agencies, local authorities, 

worker unions, trade and industry associations, employer organisations, OSH training 

148 Oatuk Seri Ahmad Zahid Hamidi, Home Minister. 
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providers, academic institutions and other non governmental organisations is needed 

for a deeper investigation to be carried out so that an actual situation of the condition 

of workplace of the foreign workers can be identified. 

These recommnedations are very helpful because it can serve as a method to prevent 

employers from successfully getting away after their non-compliance of OSHA 1994 

through the weaknesses in the Act. The actual situation of law enforcement is a very 

large area and this has become a limitation to this research. Nevertheless, the data 

collected from the respondents via interview and the analysis of the comments and 

suggestions, meets the research objectives. The researcher was able to identify the root 

causes of accidents of foreign workers at work place including the common defences 

raised by the parties involved in contributing these accidents. 

The importance of this research is that it is able to contribute in improving the economy 

of the country as a whole by increasing the productivity of the industry when the 

number of accidents of foreign worker at work place is reduced. Apart from this, the 

findings of this research could help in raising safety awareness and provide useful 

references for further effective safety precautions and management plans (root causes 

of workplace accidents, workplace safety related legislation). 

While the study that was conducted by the researcher on this area has greatly suggested 

numerous legal difficulties with the promulgation and enforcement of mandatory 

occupational safety and health standards, the use of such standards should nevertheless 

be pursued to the maximum extent possible.This is because it would then be unfair to 

the employer as employer is given no guidance on how to protect his workers and no 

opportunity prior to an enforcement of OSHA 1994. 
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So it is essential to have standards as, however imprecise, do provide some guidance 

to employers as to how to make their workplaces safe, and do allow the level of health 

and safety in the workplace to be raised above the minimum level required by the 

general duty clause149 

Other areas beyond the legal realm but of vital importance to the success of the 

statutory standards include quality of training given workers, OSHA inspectors, and 

safety professionals, as well as the amount and quality of scientific research regarding 

hazardous conditions which may be incorporated into new statutory standards. 

At the same time, the proper development and enforcement of standards is enormously 

complex task which will require the best talents of scientific and technical personnel, 

of educators and administrators, of labor and management, and also of lawyers. 

Without the best combination of all these diverse elements, neither fair and useful 

standards nor reasonable enforcement of such standards seems achievable. 

A guideline that was involved in the above discussion by the researcher shows that the 

provisions of the Occupational Safety and Health Act of 1970 in the United States of 

America and the manner in which they have been implemented indicate that the federal 

government is serving as a catalyst in developing public awareness of the problem of 

workplace hazards as well as methods for its solution. 

This is another piece of evidence to prove that there is a big difference that the federal 

government can make by putting in their effort to make the legislation work. However, 

the key question for carrying out this legislation is how can the potential of a hazard- 

149 See generally Morey, The General Duty Clause of the Occupational Safety and Health Act of 1970, 
86 HARV. L. REV. 988 (1973). 
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free work environment be maximized without creating an overbearing federal 

presence? The approach described throughout the earlier discussion in this paper 

provides the answer that is the way in which it can be administered. If the federal 

government were to view its role as that mechanism alone, those to be protected by 

such inclusive legislation will then be ill-served. The tragedy of on-the-job deaths, 

injuries, is too complex to be eliminated through inspections, citations, and penalties 

alone. A proper and adequate solution requires a multifaceted approach involving 

research, voluntary compliance, and assistance from the states and also other involved 

stakeholders. 

Only through the involvement of federal and state governments and other involved 

stake holders, private industry, the labour movement, occupational safety and health 

professionals, the medical profession, and every other segment of society affected by 

placed in its proper frame of reference-a complex, social pathology with myriad 

causes. 

Apart from that all the steps and suggestions that was listed out in the earlier discussion 

above regarding OSH-MP 15 also serves a very useful and important guidelines in the 

improvement on all the laws which are relevant to serve the purpose of protecting 

foreign workers in Malaysia at their workplace. 

6.2.1 Preventive Culture by Occupational Safety and Health-Master Plan 2015 

Under this topic of discussion, the researcher would like to point out that OSHA 1994 

could be improved via the suggestions in OSH-MP15 where the focus on giving 
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compensation to the foreign workers is shifted to prevention of accidents and injury at 

workplace. 

When the researcher looked into the "Preventive Safety Culture" under OSH MP-15, 

it is defined at the national level as one in which the right to a safe and healthy 

environment is respected at all levels, where governments, employers and workers 

actively participating in securing a safe and healthy working environment through a 

system of defined rights, responsibilities and duties and where the principle of 

prevention is accorded the highest priority. It is crucial in sustaining productive human 

capital as a lot of resources are spent on developing a productive and competent 

workforce. 

Researcher agreed that the responsibilities to prevent accident at workplace should not 

only be placed on one single party and it is more effective if it is shared by all relevant 

stakeholders. As the OSH-MPIS also lists down several suggestions that employers 

will need to do in order to fulfil their fair share of the OSH duty. Firstly, employers 

are to create the guidelines for their own sector and codes of practice of the OSH in 

their own industry sectors. For example, in the construction sector, there should be an 

expert to hold the leadership role with the Government, at least in the technical aspects, 

in the formulation of any document of construction safety. 

Next, the researcher evaluate the usefulness of extending SOCSO to foreign worker 

working in Malaysia. As for the background discussion on the extension of SOCSO to 

foreign workers, The Malaysian Trades Union Congress (MTUC) are suggesting that 

all employers to provide social security protection even to their foreign workers other 

than their own local workers. 
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"It was high time employers extended the protection locals enjoyed to foreign workers 

as many of them did not receive compensation in cases of workplace accidents or 

mishaps, also Malaysia is one of few countries that does not offer proper protection to 

foreign workers 150
:· The secretary general of MTUC added that 'The Employee's 

Social Security Act 1969 (ESSA) was enacted to protect all workers, therefore, the 

government must get employers to give foreign workers the security benefits provided 

for in the Act". 

The reason why researcher agreed towards the suggestion because the current piece of 

legislation, Workmen's Compensation Act that is used to compensate injured foreign 

workers are not sufficient . "Currently, foreign workers receive minimal compensation 

under the Workmen's Compensation Act. This is a mere 25% of the amount provided 

under ESSA." 1 5 1  

However, the secretary-genera! has responded to this proposal by saying "There is no 

need for the government to sign MoU with these foreign countries. It should just focus 

on implementing ESSA for all workers, whether they are local or foreign, part-time or 

contract staff because employers were given unfair advantage as they were le to 

acquire cheap labour without needing to compensate them. Just because foreign 

workers work only for one or two years before returning to their home country, it does 

not mean that they do not deserve similar protection as local employees."152 

To this point, there is a clear picture that it is not only about giving foreign worker the 

protection that comes in a way of preventing accidents from happening at work place 

but there must also be a "safety net" behind all these protection, so that if really injury 

150 Abdul Hal in, Manser, secretary-general ofMTUC 

"' Ibid 
152 

Ibid 
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do occur after having all the safety steps, guidelines and procedures followed, there 

must be a proper scheme or legislation that is able to compensate or remedy the injured 

foreign workers or their family members an adequate amount they deserved. 

Next, the International Labour Organization Conventions has conducted a review, 

where the laws of other countries and occupational exposure standards are adopted to 

develop these regulations. Information on both exposures and health effects in 

workplaces are collected via surveys conducted by the government to achieve a better 

understanding on specific occupational health problems. Improvement of safety, 

health and working conditions of workers has become a major global concern as over 

two million people around the world die each year as a result of work. 153 

Occupational accident occurred so frequently that around 1,000 people around the 

world die each day. 154 Malaysia is among all other countries because in the rush to 

advance the economics through manufacturing, the very salient aspect of development, 

the safety and health of the workers are neglected causing this sector to have the 

highest number of accident rates in the year 2013.  1 5 5  

Looking at the number of occupational accidents, coherent legislation and policies that 

take into account the vulnerabilities of the labour group and their contribution to 

society, decent work and specifically effective OSH at work for the labour group is 

difficult to achieve. 

153 Occupational safety and health : A Major Concern 
hnp://,vww.ilo.org/safework/projects/WCMS I 49466/lang--en/index.htn1, accessed sch January 2014 
154 Ibid 
155 Occupational Accidents Statistics by sector 20 ! 3 
http://,vw\v.dosh.gov.1ny/i ndex.php?option=co,n content& v iew=a1tic le& id=84 3& I ten1 id= 54 5&lang= 
en, accessed gih January 2014. 
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One study show that between 1985 and 1988 the number of cases of occupational 

diseases and injuries compensated within Malaysia rose by 40%. 1 5 6  This may show 

that medical services and systems for administration of benefits had been improved 

but it is also a reflection of a true increased of incidence. The available data indicate 

significance under recognition and reporting of occupational injuries and diseases 

rather than their successful prevention. 

Thus, occupational and work related disease remains a considerable problem in 

Malaysia. Therefore, currently the purpose of Occupational Safety and Health Master 

plan 2015 is to complement OSHA l 994 so that a preventive culture could be from 

shifting the attention of giving compensation to the injured party to preventing the 

accidents from happening as much as possible. 

6.2.2 Reviewing and improving OSHA 1994 (to clearly give effect to foreign 

workers) 

It can be seen from this study that although Occupational Safety and Health Act is 

applicable in theory to the foreign workers in Malaysia, in practice they have not been 

properly protected at workplace. 

Since Malaysia has a high dependency on the foreign worker, it will be the 

government's responsibility to have a strong and practical policy that can be 

implemented for the well-being of all of the foreign workers in terms of occupational 

safety and health and other aspects while they are living and working in Malaysia. 

As for now, especially under OSHA 1994, employers have a great responsibility to 

properly protect migrant workers to ensure proper safety and health procedures. In 

156 Ibid 
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order to properly comply to their duties as an employer under OSHA, they will have 

to take further effective measures and they are also obliged to make payment of 

insurance coverage for the migrant workers. 

Government should also provide practical support towards the employers so that they 

are able to improve OSH and working conditions for the migrant workers. This study 

has shown that there are many practical and easy-to-implement ways and good 

practices to improve OSH of migrant workers where guidelines and examples from 

other countries can be used. There should also be stronger and enforceable measures 

against those employers who violate the law. 

As for laws relating to Occupational Safety and Health in the United States, OSHA 

was authorized to promulgate standards by rule alone for the first two years. 157 This 

procedure was designed to expedite development and issuance of standards in the 

interest providing the fastest and broadest possible initial coverage of employees. The 

standard development has required a more deliberate procedure including, if OSHA 

determines it to be pertinent, the appointment of advisory committees composed of 

representatives of management, labour, safety and health professionals, state agencies, 

the National Institute for Occupational Safety and Health (NIOSH), and the public 

since April, 1973. 1 5 8  

There were also the establishment of the Standards Advisory Committee for such 

areas as agriculture, construction, noise, and asbestos. OSHA can also hold public 

hearings if requested by interested parties, who can either appear personally or via a 

submit statements. 

157 Occ. Safety and Health Act §6(a), 29 U.S.C. §655(a)( 1970). 
158 Id. §6(b)(l), 29 U.S.C. §655(b)(l). 
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The research and medical criteria is then needed to increase knowledge of the causes 

and remedies for both safety and health hazards are to be provided by the NIOSH. 1 5 9
.  

Among the responsibilities of that agency are safety and health research, an annual 

listing of toxic substance (now numbering more than 15,000), and manpower 

development and training. Its most important research is that which produces criteria 

for standards for toxic materials and harmful physical agents. OSHA uses these criteria 

as a basis for proposing standards. NIOSH is also involved in the compilation of safety 

and health statistics, dissemination of technical information, and the employer- 

employee educational efforts. 

The NIOSH research has assumed greater importance as OSHA has focused on the 

exceeding complex but critical task of identifying and eliminating toxic substances in 

the workplace. One of the main reasons for the failure of previous private and 

governmental attempts at correcting this situation was their inability to grasp the scope 

of the problem. Both the number and toxicity of thousands of substances used in the 

workplace were little understood. NIOSH has enabled OSHA to begin to understand 

the magnitude of the task of identifying these hazards. 

However the NIOSH in Malaysia has a greater responsibility of ensuring a safe and 

healthy work environment conserve for all its employees including foreign workers. 

NIOSH Malaysia ensures that all aspects of occupational safety and health and 

environmental protection will be given emphasis with other policies. Malaysia NIOSH 

159 Id.§§20, 22, 29 U.S.C. §§669, 671. NIOSH is a companion agency to OSHA within the 
Department of Health, Education, and Welfare. 
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also ensures that the management system of occupational safety, health and 

environment is effective. 

To recapitulate, regardless of the procedure used to set a particular standard, OSHA 

insists on the fullest possible participation by all interested parties, particularly those 

directly affected. Not only does this provide an opportunity for ventilating all opinions, 

it also assures standards that will be the most accurate and practical for employee 

protection. 

6.2.3 Proposing training programmes 

The training programmes also builds upon advances that was already made through 

employer-employee initiative via formal and informal contacts with the public. These 

include seminars conducted by a third party field personnel, speeches given by both 

national office and field staff, numerous publications designed to aid employers and 

employees in complying with the law, and cooperative programs with associations and 

umons. 

Within the organization there are many safety professionals formerly employed by 

industry, who lend their expertise and experience to OSHA-industry cooperation. 

Apart from that, the United State Congress was also aware of the paucity of trained 

specialists in occupational safety and health, so it was provided in the Act for training 

programs to increase the number of such professionals. This has then resulted in the 

establishment of OSHA Training Institute near Chicago which instructs federal and 

state compliance officers and offers free instruction to labour and industry 

representatives. 
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The National Safety Council in the United States, under contract with OSHA, is 

providing training for business establishments with fewer than 500 employees. These 

sort of training provided by OSHA could involve a huge portion of money from the 

country but at the end of the day, this step is definitely a huge step into providing for 

a stepping stone into achieving the objectives of OSHA and it should act as a role 

model and guideline for us to follow. 

Apart from that, the researcher has conducted an in- depth study in the role played by 

the different states in the United States of America to find out if the states in that 

country play a different role than our states in achieving success. The researcher then 

found out that one of the important and controversial components of the Act 

encourages states to develop and administer their own occupational safety and health 

pro grams 160 
• 

At issue is the historical position of the states in this area. There was a response to state 

inadequacies based on the study conducted by the researcher, but if the states are 

willing and able to assume responsibility for protection of their work force, the federal 

government will aid them by being the example and by substantial fonding. 

The support provided by the federal government is of utmost important and this is one 

of the major reasons in the states succeeding in their mission of protecting their work 

force. The key condition requires that the states assure OSHA that their programs will 

be at least effective as the federal program in providing safe and healthful places of 

employment. 

",' Occ. Safety & Health Act§ 18 ,  29 U.S.C. §667 (1970) 
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These include the local and also the foreign workers. Eight criteria for approval are 

included in the law, mandating only standards which are as effective as federal 

standards, but also right of entry for inspectors, a ban on advance notice of inspections, 

sufficient legal authority for the enforcing agency, adequate funding, coverage of 

public employees to the extent permitted by state law, and adequate reporting 

procedures. 

Opponents of state programs contend that the states historically proved to be 

inadequate to the task and should remain precluded from responsibility workplace 

conditions. They advocate a complete federal presence throughout the nation in 

workplace safety and health because the Act and OSHA's regulations regarding state 

plans provide insufficient protection for return this authority to the states. These 

observers neglect the myriad advantages inherent in sharing this program with the 

states. The enforcement effort is multiplied and remains effective since the federal 

government, which pays fifty per cent of the operating costs of state programs, 

continues to monitor their effectiveness closely. If at any time a state fails to comply 

with provisions of its approved plan, fails to make necessary changes as the federal- 

state partnership evolves, OSHA can withdraw its approval. 

There are also many additional advantages of a joint federal-state occupational safety 

and health effort. These include, the addition of state manpower and funding, programs 

designed to suit the unique circumstances of workplace conditions in individual states, 

an opportunity for the states to some of the prerogatives lost to Washington in recent 

decades (providing a laboratory for the effectiveness of governmental 

decentralization), and the only opportunity to protect employees of state and local 

governments since such employees are otherwise excluded from the Act's coverage. 
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The researcher found out from her study that was conducted on the role of the state in 

the United States of America in this are that forty-six states and other jurisdictions 

(such as the Virgin Islands, Guam, Puerto Rico, American Samoa, and the District of 

Columbia) submitted plans for resuming operation. twenty-six of which have proved. 

But unfortunately there is only six states which have not submitted such proposals and 

four more withdrawn their plans 1 6 1  In those areas, full federal enforcement will 

indefinitely. 

6.3 Recommendation for Future Research 

It can be seen that safety and health practices is one of the stepping stone in achieving 

a preventive culture in workplace as needed by the OSH-MP15. This study is a 

qualitative study that looks at OSH matters strictly from the legal perspective, hence 

the main reference to the primary Act and cited cases from the legal journals. 

This study is not intended to deal with the social issues that might arise from the 

implementation and enforcement of the law. However, it is admitted that occasionally 

the introduction of any law in any society are met with various hardships and 

predicaments from both parties who enforce the law, and those who are governed by 

them. Therefore it would be interesting to carry out studies from this context. Thus, it 

is recommended that future research look at some social aspects of the law on OSH as 

stated below: 

161 Approved plans are those of Alaska, California, Colorado, Connecticut, Hawaii, Illinois. Indiana, 
Iowa, Kentucky, Maryland, Michigan, Minnesota, Nevada, New Jersey, New York, North Carolina, 
Oregon, South Carolina, Tennessee, Utah, Vermont, Virgin Islands, Washington, Wisconsin, and 
Wyoming. States that have withdrawn proposed plans are Georgia, New Hampshire, North Dakota, 
and Pennsylvania. Plans have not been submitted by Kansas, Louisiana, Nebraska, Ohio, South 
Dakota, and the Trust Territories of the Pacific. OSHA has initiated action to reject the Virginia plan. 

171 

Universlti Utara Malaysia 



� 
r 

r 
r 

r 

r 

r 

r 

r 

r 

r 

a) Problems and difficulties encountered by the enforcement authorities in carrying 

out their duties 

b) Problems and difficulties encountered by the Safety and Health Officers in the 

manufacturing or other sectors in discharging their duties 

c) Problems and difficulties encountered by the Safety and Health Committee in the 

manufacturing or other sectors in exercising their duties 

d) The implementation of any Regulations, Guidelines and Codes of Practice under 

OSHA in any sector and/or any state. 

e) The extent of the awareness and understanding of the employers related to their 

common law duties and liabilities, where safety of their workers at work is 

concerned. 

A qualitative or quantitative method or combination of both methods could be 

employed to all these suggested research. At the end of the day, although there are 

various rights and forms of protection accorded to migrant workers through national 

Acts as well as by international instruments, it id however, common knowledge that 

they are still being subjected to exploitation. For the next research, in order for 

suggestions to be made to curb such mistreatment and abuse, long-lasting solutions 

need to be put up. 

This has been rightly noted by the Industrial Court in one famous case Chong Wah 

Plastic Sdn. Bhd. & Ors V Idris Ali & Ors162 "If the country has to employ foreign 

workers both the law and equity and good conscience demand that they be given their 

legal rights and this includes the payment of same wages as local workers." 

162 [2001] ILR598. 
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The companies, employers and agents who breach the contract of employment or who 

exploit migrant workers should be prosecuted and punished. All companies intending 

to recruit migrant workers must furnish each migrant worker either on their own or 

through their employment or recruiting agents a certified copy163 of the employee's 

particulars under regs. 8 and 9 of the Employment Regulations 1957. The contents in 

the documents must be explained and properly understood by the employee. 

The employment or recruiting agencies must explain the terms and conditions of the 

employment to each migrant worker prior to his or her departure from the sending 

country. They must be furnishes with a copy of the employment contract (both in our 

language and their language to ensure that they can understand what they are signing 

to). It was raised by the respondents and also agreed by the researcher that the migrant 

workers should be required to sign a statutory declaration before the Commissioner 

for Oaths or Notary Public stating inter alia that they have read and understood the 

terms of the contract of employment. 

The Malaysian Trades Union Congress (MTUC) did recommend that a standard model 

Memorandum of Understanding (MOU) and a contract of employment for migrant 

workers'?", In the same article, it also states that the other suggestion was that the 

Ministry of Human Resources must work with the diplomatic missions to set the 

standard of contract of employment and that it should be endorsed by the Ministry of 

Human Resources 165. 

163 Mohideen Abdul Kader, The Perspective of Foreign Workers and Their Rights and Employment in 

Malaysia (2004), p.7. 
164 MTUC Conference on Migrant Workers, April 18-19, 2005, Petaling Jaya, Malaysia 
(www.gum.info/topic/m igrant/mtuc _ con f _ aprOS. pdf). 
165 Leela Chelvarajah, supra, p.13. 
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On top of that, the Bar Council in a press statement dated 2st11 July 2003 called upon 

- the Ministry of Human Resources to conduct a thorough review of the process of 

recruitment of migrant workers to ensure that the employing companies or firms do 

not exploit the workers. In this aspect, whenever appropriate, the co-operation of its 

counterpart in the supplier countries must be sought and obtained. The authorities on 

both sides must see to it that agreed conditions of employment are strictly adhered to 

and that no misrepresentation or deception takes place. 

Migrant workers, like others are surely entitled to be given what was promised to them 

especially a safe and healthy condition to work in 1 6 6 .  Another case that is worth 

looking at is Chin Well Fasteners Co. Sdn. Bhd. V Sampath Kumar Vellingiri & 

Anor167, the court highlighted on the importance for both Governments to look into the 

recruitment procedure for manual workers more intently so that such abuse and 

mistreatment is never repeated. 

The Bar Council was of the view that the High Commissions and Embassies concerned 

should adopt more proactive policies to intervene and to render all possible assistance 

whenever the rights of their citizens are infringed 168• In this regard, once the migrant 

worker lodges a complaint about their safety and health is at stake at their workplace, 

the labour department or the necessary authorities must provide aid and support to 

ensure that the worker's rights are protected. 

166 Press statement, July 28 2003, "The Sorrowful Plight of Foreign Workers', 
http ://www.malaysianbar.org.my/content/view/977 /2/ 
167 [2005] 4 CLJ 394 (CA). 
168 Press Statement, July 28, 2003, supra. 
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The practice of revoking or immediately cancelling the work permits should be 

restrained. This is because such practice by the Immigration Department enables the 

employer to hold the migrant workers at a ransom 169. On a side note, which is not very 

relevant to the current research topic, it was also submitted that passports should 

remain with the passport owner at alJ times in order to prevent abusive and unfair 

deportations of the migrant workers. Further, the cases involving migrant workers 

should be given priority and should be speedily heard. 

Apart from all the discussion above, the Immigration Department should also inform 

the diplomatic missions if a migrant employee's work permit is immediately required 

for cancellation. It was also mentioned before that there was a proposal made that the 

sending countries should introduce some orientation programmes for the workers 

before they send them to work in a foreign country!". 

At the same time, the government of the receiving state should develop long-term 

strategies to train the migrant labour force with the suitable knowledge and skill 

(including knowledge on safety and health at workplace to prevent illnesses and 

accidents). Last but not least to conclude the recommendations, the 'International 

Convention on the Protection of Rights of All Migrant Workers and Members of Their 

Families' should be ratified by the Malaysian authority. As it was aptly noted by the 

MTUC 1 7 1  and the Bar Council, 172, such as ratification would confirm Malaysia's 

169 Leela Chelvarajah, supra, p.14. 
110 Ahm Zehadul Karim, Mohd Asri Abdullah and Mohd Isa Haji Bakar, Foreign Workers in Malaysia 
- Issues and Implications, Kuala Lumpur, Utusan Publication & Distribution Sdn. Bhd., (1999), p. 

1 1 7 .  
171 MTUC Conference on Migrant Workers, April 18-19, 2005, supra. 
172 Press Statement, 'The Sorrowful Plight of Foreign Workers', supra. 
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commitment to be a civilised and caring society which respects human rights and 

understands that every life is precious. 
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APPENDICES 

Appendix A - Interview Consent Form for Employer 

Consent Form for In-depth interview (for the employer) 

Thi! Law of Occupational Safety and Health of Foreign Workers in 1V/11/11ysia 

Student/Researcher 
Diana Quah Kar Bee 
Master of Law 
Universiti Utara Malaysia 
dianaquah87@vahoo.com.hk 

Student Supervisor 
Dr. Che Thalbi Md. Ismail 
Senior Lecturer 
Universiti Utara Malaysia 
Lh�t l 04S :l'Ui.UT:..�du. !T:'. 

r 

r 

I am a student in the Masters of Law at Universiti Utara Malaysia. My research, 

entitled "The Law 011 Occupational Safety and Health aims to identify the actual 

difficulties and exploitation faced by the foreign workers and to examine and analyse 

if the law governing health and safety protection sufficient to protect the foreign 

workers? My hope is that my research will suggest for the improvement on law to 

better protect the foreign workers in Malaysia 

Description 
Research participants are asked to complete a face-to-face research interview. If you 
agree, you would be asked questions concerning your personal experiences of hiring 
foreign workers in Malaysia and the difficulties faced. With your permission, the 
interview would be audio reported. Your participation would require approximately 
30 minutes of your time. Your identity will remain anonymous. 

Risk of/wrm to participant 
Nil 

Ma11agl!ment o(Research /11(omwtio11/D11ta All records or your participation would 
be confidential. Only my supervisor and I will have access to information in which 
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you are identified. With your permission, the interview would be audio recorded and 
later transcribed into text. Upon your request, you will be provided a copy of the 
transcript and invited to make changes to the transcript as you wish ( e.g. if you would 
like withdraw a particular statement you made during an interview). Electronic data 
will be stored on a password-protected computer. Signed consent forms and paper 
copies of interview transcripts will be stored in a locked file cabinet in my home. 

U�e of Researc/1 !11(ormati,m 

The results of this study will be published in my Masters thesis, and may also be used 
for conference publications, presentations, and published in peer-reviewed journals. 

Participation and withdrawal 
Your participation is completely voluntary. You may withdraw from the study at any 
time where practicable, for any reason, and without explanation. If you would like to 
review and potentially make changes to the transcript of the interview, you are allowed 
to do so. If you choose to withdraw from the study, all information you provided during 
the interview would be withdrawn from the study and destroyed. 

Consent and Conditions of Consent 
I have read and understand the information provided above, and hereby consent to 

participate in this research under the following conditions: 

I consent to the interview being audio recorded. D D 
Yes No 

I consent to being identified by name in the products D D 
of the research. Yes No 

I consent to being quoted in the products of the D D 
research. Yes No 

Participant Name------------ Participant Signature 

Commitment of Student/Researcher 
I, Diana Quah, promise to adhere to the procedures described in this consent form. 

Student/Researcher Signature Date 

Participants should be provided a copy of the signed consent form. 
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Borang Keizinan untuk temuduga yang mendalarn (untuk majikan) 

, , , r"'� - ,  u u M .....  " ------� {��,it , -�\� )- 
.  '  .  

, ,,, �,, Universit i  Utara Malaysia 
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Undang-undang Keselamatan dan Kesitiatan Pekerja Asing di Mataysia 

Pelajar I Penyelidik 
Diana Quah Kar Bee 
Master of Law 
Universiti Utara Malaysia 
dianaguah87calvahoo.com.hk 

Penyelia pelajar 
Dr. Che Thalbi Md. Ismail 
Senior Lecturer 
Universiti Utara Malaysia 
chet 10-.+8·�i __ ,..iun�.edu.n1': 

r 

r 
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Saya seorang pelajar dalam Sarjana Undang-undang di Universiti Utara Malaysia. 
Kajian saya yang bertajuk "Undang-undang Keselamatan dan Kesihatan Pekerjaan 
bertujuan untuk rnengenal pasti masalah sebenar dan eksploitasi yang dihadapi oleh 
pekerja asing dan untuk memeriksa dan menganalisis jika undang-undang yang 
mengawal kesihatan dan perlindungan keselamatan yang mencukupi untuk 
melindungi pekerja asing? Saya berharap bahawa penyelidikan saya akan dapat 
membuat cadangan untuk penarnbahbaikan pada undang-undang untuk melindungi 
pckerja asing di Malaysia 

Pe11era11ga11 
Peserta kaj ian diminta untuk melengkapkan wawancara penyelidikan muka-ke-rnuka. 
Jika anda bersetuju, anda perlu menjawab soalan mengenai pengalaman peribadi 
pengambilan pekerja asing di Malaysia dan kesukaran yang dihadapi. Dengan 
kebenaran anda, temu bual itu akan direkod dalam bentuk audio. Penyertaan anda akan 
mernerlukan kira-kira 30 minit masa anda. ldentiti anda akan kekal tanpa nama, 

Risiko ba/1ava kepada veserta 

Tiada 

Pengur11s1111 Penrelidikan ilfaklumat I Data 
Sernua rekod atau penyertaan anda adalah sulit, Hanya penyelia saya dan saya akan 
mempunyai akses kepada maklumat di mana anda dapat dikenalpasti, Dengan 
kebenaran anda, temu bual itu akan menjadi audio yang dirakam dan kemudian disalin 
ke dalam teks. Atas permintaan anda, anda akan diberikan satu salinan transkrip dan 
dijemput untuk membuat perubahan kepada transkrip yang anda mahu ( contohnya jika 
anda in gin menarik batik kenyataan tertentu yang anda dibuat semasa temu bual). Data 
elektronik akan disimpan pada komputer yang dilindungi dengan kata laluan. Borang 
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persetujuan yang telah ditandatangani dan salinan kertas transkrip temu bual akan 
disimpan di dalam kabinet fail dikunci di rumah saya. 

Penggmuwn 1\lfuk!umat Penve!idikan 
Keputusan kajian ini akan diterbitkan dalam tesis Sarjana saya, danjuga boleh 
digunakan untuk penerbitan persidangan, persembahan, dan diterbitkan dalam jumal 
ulasan. 

Penyertuan dan pengeluuran 
Penyertaan anda adalah secara sukarela. Anda boleh menarik diri daripada kajian ini 
pada bila-bila masa, untuk sebarang sebab dan tanpa penjelasan. Jika anda ingin 
menyernak dan ingin membuat perubahan kepada transkrip temu bual itu, anda 
dibenarkan untuk berbuat demikian. Jika anda memilih untuk menarik diri daripada 
kajian ini, semua maklumat yang anda berikan semasa temu duga akan ditarik balik 
daripada kaj ian dan dimusnahkan. 

Persetujuan dun Syarat persetujuan 

r 
r 

r 

r 

r 
Nama Peserta ____________ Tandatangan Peserta 

O Ya 

D Ya 

O Ya 

D ndak 

D ndak 

D Tidak 

Saya telah membaca dan memabami maklumat yang diberikan di atas, dan dengan 
ini bersetuju untuk mengambil bahagian dalam kajian ini di bawah syarat-syarat 

berikut: 

Saya bersetuju untuk dinamakan dalam produk penyelidikan. 

Saya bersetuju untuk temuduga saya dirakam dalam bentuk audio 

Saya bersetuju untuk dikenal pas ti dengan nama dalam produk 
penyelidikan. 

r 

r 
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Komitmen Student I Penyelidik 

Saya, Diana Quah, berjanji untuk mematuhi prosedur yang diterangkan dalam bentuk 
kebenaran ini. 

Tandatangan Palajar/Penyelidik Tarikh 

Peserta perlu disediakan satu salinan borang persetujuan yang ditandatangani. 

185 

Universlti Utara Malaysia 



�iUUM . ,�A. 
"'�, �, Universit i  Utara Malaysia 

/8'110\ \',, 

� 1:.Jl#f � j!l 

Diana Quah Kar Bee 

;ii:$lii± 
Universiti Utara Malaysia 
dianaguah87(a)yahoo.com.hk 

�1:..±� 
Dr. Che Thalbi Md. Ismail 

�t&8f4giji 

Universiti Utara Malaysia 
chct l ()4g.tCUt�c1.-::du.n1'-· 

r 

r 

r 

r 

r 

r 

8* .� *iz§ §:31!1" 11!!.Ji•I 1'. $;ii:$lii ±ss$1:.o ft ss�J.:,; '·ffl��iE:ili1:.;ii:"S(]liJfJt 

�a-�n*IA���--�·ffl���M�. -�ffl��--ffl���-$ 

m•�g��-9�*IA?ft�*M*. ft�liJf'9t�SW&W$ •. 0�ff� 
f:!j!Ji.� *iz§§:S(]*�IA 

liliZ!I 

liJf'9t.W%W•*������MJt�B. �-��·· �--�����tt 
•*iz§§:•ffln�IA�&Bffl���rnn���o tt��ftK�. g��· 
t&:Rfi o 1&.:as•wM;••1'.*s3o5:Hias�r�,. 1&.:��15H;1*tt@:::g o 

.f;f$ffil# #Jg �fj(]Jsl/fj} 

=,;,:;, = a 'gy,,""' 1fg;+!!J 
Wf .71, 7Ei ,EV j!f;t'Ji¥ = -- 

ffi ��-�-�·w�-�W�o R�ft�±Wfflft�ft��---���m 

Ao &e�K�. ���-Rfi. W*ffR�%¥o m•e�•*· -� 
mm�*�*· tt•••••••��*�fi�&cM�. �••m•�a� 
����ffi��M�W�l o ·�--�ffWtt�W-�m�tt•mL. ft 

::g��-·ffl·��--�-·�*�ff-ttft·��-�%�-�o 

ilf x�,@.fj(Jlfe m 

*liJfJt�••�a•�m±M%�Bft. fu�m�••w�•. •��•. tt 
Bfttt�fit¥8i�WJfiJLo 

186 

Universlti Utara Malaysia 



r 
r 

r 

r 

r 

r 
� 

r 
r 

r 

r 

r 

�JfiJ jz l:f:j 

��••��-���. •��••tEeoo••����. ••oom��. • 

•Mff. �•••••m�������···fi��·®���-�-� 
••�•�•. 8tE�•�&$&��ffi�••fi����$•mm•mw. 

/ffJJE:to /ff};g tt1 fit: 

ftenmm�•��••.m�•tE�TW�T••*��: 

ft F,iJ =  Ji!f;U!ir""'" D D JJ ,�. jjJ: ,. 6 o 

e, 

1' ;la 

ft F,'i]. tt � � � d5 c:p j,:z :g fill iii ,E • D D 
e, 

1' ;la 

-�-tt���imdflc:jJ�lffl .  D D 

• 1' 

qJlt/lilf:#eii jjtg 

•· -��•. •••�*F,'i]••$•��e�. 
-���--� BM ------ 

187 

Universlti Utara Malaysia 



r 

r 
I 

r 

r 

Appendix B - Consent Form for Emplovee 

Consent Form for In-depth interview (for employee) 

The Law of Occupational Safety and Health of Foreign Workers in Malaysia 

Student/Researcher 
Diana Quah Kar Bee 
Master of Law 
Universiti Utara Malaysia 
dianaguah871@vahoo.com.hk 

Student Supervisor 
Dr. Che Thalbi Md. Ismail 
Senior Lecturer 
Universiti Utara Malaysia 
ci;t;� 

1 

l �4S ti. �_:Uin.edt:.n� V 

r 

r 

r 

I am a student in the Masters of Law at Universiti Utara Malaysia. My research, 

entitled "The law on Occupational Safety and Health aims to identify the actual 

difficulties and exploitation faced by the foreign workers and to examine and analyse 

if the law governing health and safety protection sufficient to protect the foreign 

workers? My hope is that my research will suggest for the improvement on law to 

better protect the foreign workers in Malaysia 

Description 
Research participants are asked to complete a face-to-face research interview. If you 
agree, you would be asked questions concerning your personal experiences of 
difficulties and exploitation faced working in Malaysia. Also you will be asked about 
the possible danger faced while working with your employer. With your permission, 
the interview would be audio reported. Your participation would require 
approximately 30 minutes of your time. Your identity will remain anonymous. 

Risk o(harm to earticiermt 
Since the questions asked could be somewhat controversial, you may face the risk of 
your employer finding out about your participation in this interview and exposing the 
truth about the inequality treatment from your employer. 

Ma11ageme11t of Research lnformatio11/Dr1t11 All records or your participation would 
be confidential. Only my supervisor and I will have access to information in which 

188 

Universlti Utara Malaysia 



r 

I 

t 
i 

i 

you are identified. With your permission, the interview would be audio recorded and 
later transcribed into text. Upon your request, you will be provided a copy of the 
transcript and invited to make changes to the transcript as you wish (e.g. if you would 
like withdraw a particular statement you made during an interview). Electronic data 
will be stored on a password-protected computer. Signed consent forms and paper 
copies of interview transcripts will be stored in a locked file cabinet in my home. 

U�e o(Reseurc/z !11{ormatio11 

The results of this study will be published in my Masters thesis, and may also be used 
for conference publications, presentations, and published in peer-reviewed journals. 

Participation and with druwul 
Your participation is completely voluntary. You may withdraw from the study at any 
time where practicable, for any reason, and without explanation. If you would like to 
review and potentially make changes to the transcript of the interview, you are allowed 
to do so. If you choose to withdraw from the study, all information you provided during 
the interview would be withdrawn from the study and destroyed. 

Consent and Contlitions of Co11se11t 

l have read and understand the information provided above, and hereby consent to 

participate in this research under the following conditions: 

I consent to the interview being audio recorded. D D 
Yes No 

I consent to being identified by name in the products D D 
ofthe research. 

Yes No 

I consent to being quoted in the products of the D D 
research. 

Yes No 

Participant Name Participant Signature 

Commitment of Student/Researcher 
I, Diana Quah, promise to adhere to the procedures described in this consent form. 

Student/Researcher Signature Date 

Participants should be provided a copy of the signed consent form. 
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Bornng Keizinan untuk temuduga yang mendalam (untuk perkerja) 

r�11UUM . l�}. 
�,. ,..-'' Universit i  Utara Malaysia 

·  Hl)Ol \', 

Pelajar I Penyelidik 
Diana Quah Kar Bee 
Master of Law 
Universiti Utara Malaysia 
dianaguah87@vahoo.com.hk 

Penyelia pelajar 
Dr. Che Thalbi Md. Ismail 
Senior Lecturer 
Universiti Utara Malaysia 

Undang-undang Keselamatan dun Keslh atan Peker]a Asing di Mulaysiu 

r 

Saya seorang pelajar dalam Sarjana Undang-undang di Universiti Utara Malaysia. 
Kajian saya yang bertajuk "Undang-undang Keselamatan dan Kesihatan Pekerjaan 
bertujuan untuk mengenal pasti masalah sebenar dan eksploitasi yang dihadapi oleh 
pekerja asing dan untuk memeriksa dan menganalisis jika undang-undang yang 
mengawal kesihatan dan perlindungan keselamatan yang mencukupi untuk 
melindungi pekerja asing? Saya berharap bahawa penyelidikan saya akan dapat 
membuat cadangan untuk penambahbaikan pada undang-undang untuk melindungi 
pekerja asing di Malaysia 

Pe11era11 aa n 

Peserta kaj ian diminta untuk melengkapkan wawancara penyelidikan muka-ke-muka. 
Jika anda bersetuju. anda perlu menjawab soalan mengenai pengalaman peribadi 
pengambilan pekerja asing di Malaysia dan kesukaran yang dihadapi. Dengan 
kebenaran anda, temu bual itu akan direkod dalam bentuk audio. Penyertaan anda akan 
memerlukan kira-kira 30 minit masa anda. ldentiti anda akan kekal tanpa nama. 

Risiko balwva l,ep,11/a peserta 
Sejak soalan yang ditanya agak kontroversi, anda mungkin menghadapi risiko 
majikan anda mendapat tahu tentang penyertaan anda dalam temu bual ini dan 
rnendedahkan kebenaran tentang rawatan ketidaksamaan dari majikan anda. 

Pe11gurusa11 Pe11yelidika11 Maklumat I Data 
Semua rekod atau penyertaan anda adalah sulit. Hanya penyelia saya dan saya akan 
mempunyai akses kepada maklumat di mana anda dapat dikenalpasti. Dengan 
kebenaran anda, temu bual itu akan menjadi audio yang dirakam dan kemudian disalin 
ke dalam teks. Atas permintaan anda, anda akan diberikan satu salinan transkrip dan 
dijemput untuk membuat perubahan kepada transkrip yang anda mahu ( contohnyajika 
anda ingin menarik balik kenyataan tertentu yang anda dibuat semasa temu bual). Data 
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elektronik akan disimpan pada komputer yang dilindungi dengan kata laluan. Borang 
persetujuan yang telah ditandatangani dan salinan kertas transkrip temu bual akan 
disimpan di dalam kabinet fail dikunci di rumah saya. 

Pe11zzunaa11 .Y!akiumat PenrelidiAan 
Keputusan kajian ini akan diterbitkan dalam tesis Sarjana saya, danjuga boleh 
digunakan untuk penerbitan persidangan, persembahan, dan diterbitkan dalam jurnal 
ulasan. 

Penyertaan dan pengeluarun 
Penyertaan anda adalah secara sukarela. Anda boleh menarik diri daripada kajian ini 
pada bila-bila masa, untuk sebarang sebab dan tanpa penjelasan. Jika anda ingin 
menyemak dan ingin membuat perubahan kepada transkrip temu bual itu, anda 
dibenarkan untuk berbuat demikian. Jika anda memilih untuk menarik diri daripada 
kajian ini, semua maklumat yang anda berikan sernasa temu duga akan ditarik balik 
daripada kajian dan dimusnahkan. 

Persetujuan dan Syurut persetujuan 

Saya telah mernbaca dan memahami maklumat yang diberikan di atas, dan dengan 

ini bersetuju untuk mengarnbil bahagian dalam kajian ini di bawah syarat-syarat 

berikut: 

r 

Saya bersetuju untuk temuduga saya dirakam dalam bentuk audio 

Saya bersetuju untuk dikena/ pas ti dengan nama dalam produk 
penyelidikan. 

Saya bersetuju untuk dinamakan dalam produk penyelidikan. 

O Ya 

O Ya 

O Ya 

O Tidak 

D ndak 

O Tidak 

r 
r 

r 
I 

Nama Peserta ____________ Tandatangan Peserta 

Tandatangan Palajar/Penyelidik Tarikh 

Komitmen Student I Penyelidik 
Saya, Diana Quah, berjanji untuk mernatuhi prosedur yang diterangkan dalam bentuk 
kebenaran ini. 

r 
r 

r 

r 

Peserta perlu disediakan satu salinan borang persetujuan yang ditandatangani. 
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Consent Form for In-depth interview (for employee) 

� kl) LD rr 6l5T G !Ji & 1n rr 61lllT g))J Ii", 1n rr 6l5T � LI LJ� 6\.l u tq. ru Lil ( u rnrr1 LU rr 6TT ® &@J) 

� � ' � u u M  -1·- ;( ; 
;,  \  � 

•  '',,, ,.:'. Universit i  Utara M a l a y s i a  
81,01 \', 

The law of Occupational Safety and Health of Foreign Workers i11 Malaysia 

LD <: 6IJ #111.l ff 61516iJ Q 62167flfp ff L (!} (J ffi ff Jil 6IJ ff str. Ij e;oir '1 ffi ff Jil 6iJ 

U ff fPJ e; ff LJ L/ l1J !iJ [J)I tb s: L 6iJ ffi 6IJ t..iJ 8' LL t..iJ 

Student/Researcher 

LO IT 6lm 6lJ & I � IJITILl 8' 51 tu IT m& 
Diana Quah Kar Bee 
Master of Law 
Universiti Utara Malaysia 
dianaguah871@.vahoo.com.hk 

Student Supervisor 

LO IT 6lm 6lJ & <:: LO J!)U IT& 6ll)6lJ lU IT m& 
Dr. Che Thalbi Md. Ismail 
Senior Lecturer 
Universiti Utara Malaysia 
�!•et !_U4:\ ,; ut.;n1.edu.r·.:·· 

...... 

...... 

I am a student in the Masters of Law at Universiti Utara Malaysia. My research, 

entitled "The law on Occupational Safety and Health aims to identify the actual 

difficulties and exploitation faced by the foreign workers and to examine and analyse 

if the law governing health and safety protection sufficient to protect the foreign 

workers? My hope is that my research will suggest for the improvement on law to 

better protect the foreign workers in Malaysia 

ll..J mlru & §IL. l!\- � !ii� IJff LDG6U §l LU If LL !ii �601" <.!P �@6ll)6U LI u tq.LILJl 6\.) !Jjff 601" 

�® LDIT611l1Trurn. Qruml!JirrLW Q�rrwJ6Urr6TT&1nrn 6T�&Q1nrrrn(§!!,Lil 
� 6m!T 6ll) LO LU rr 6l5T iJ; 61,ll L lflJ iJ; 6ll) 6TT ll..J Lil ffi IJ 6m!T L 6ll) 6\) u..J Lil � 6ll) L LU rr 6TT Lil 

1n rr 61lllT 6l.J Lil. Q ruml!Ji m; W Q � rrwJ 6U rr 6TT& ffi6ll)6TT u rr � 1n rru u � JDffirT 1n 

Gurr� LO rr 6l5T 1n1n rr � ITIJ LD JD l))J Lil u rr � 1nrrLI LJLI u rr � 1n ff LI6ll)LJ @&ru&l &@J Lil 

If i.:.. L Jii6ll) � � UJ 6l.j Q If UJ � � IJITLU 6l.J Lil, LDG6U §l LU rr cil so � sn 6TT Qruml!JirrLW 

Q�rrwJ6D rr 6TT& ffi6ll)6TT §l!!)LIU rr 1n u rr � 1nrrLiu �JDffirT 1n If LL Jii�rn 

<.!P rnG615T JD !!J!fi � JDln rr 1n 6T 6M � IJITUJ If §l u rjl rti�6ll) IJ &@J Lil 6T 6M l))J 6T 6M 
!!i Lil LJl If, 6ll) iJ; s, 6TT 6TT � 
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Dl!scriotio;i 

oJ576TT ,58, ti; 

Research participants are asked to complete a face-to-face research interview. If you 
agree. you would be asked questions concerning your personal experiences of 
difficulties and exploitation faced working in Malaysia. Also you will be asked about 
the possible danger faced while working with your employer. With your permission, 
the interview would be audio reported. Your participation would require 
approximately 30 minutes of your time. Your identity will remain anonymous. 

� IJITUJ Ii' 51 u lhl G lhIDLJ IT 6TT& a;6'rr G !]i ® &@) G !]i IJIT a; � IJIT ti.J Ii' 51 G !li & lhlT mi rn 6D 
(!I) lq. a;a; Ga; L &LI u (&&l!!JIT& a;6'rr. nj lhl a;6'rr 6J> LI 4a; Q lhlT6TT &l!fi'& a;6'rr 6T oOT!!)ITGU, 

LOG6D 51 lll IT rulGU u• L.JiJl ll...l Lil a;� L lhl a;6'rr LO ID !J)l Lil u. 1J 6lRIIL GU 
� &i lll su ID £61 rn !fl 611fluu LL �w usu lhJ &6lD6TTu u ID£6l lll G a;rn ru1 a;rn6TT 
nj !hi a;6'rr Ga; L a; G 61J6lRII(& Lil. 2... !hi a;6'rr u• UJI L 5fi �GU u • 4 iJl ll...l Lil Gu IT§,! 
6JID LJ (& Lil � LJ ITllJ 5fl6lD � LJ ID£61 ni lhJ a;6'rr Ga; L a; LI LJ (&clfj" a;6'rr 2... !hi sen 
�@JLO�ll...lLoOT, GLJL..lq. �tq.GUJIT �£61rul&a;Liu(&Lil. 2...lhllh6TT Ulhl&mlu4 
2... lhllh6TT G !]i IJLO ffiLO IT& 3 0 !fjl u'.il L lhllh6TT G�6lD61JLJU(&Lil. 2... lhl a;6T[ 

� 6lD L UJ IT 6TTLO IT 6llT §,! �!]ilTLOG !fl UJ LOIT a; @®&@)LO . 

Risk o(/111rm to participant 

u lli!G a;riJu rrm c rr, <5(8"z @& <cTz oJJJmm oJ5J .$(8"z ti; ;!)J, u� 
Since the questions asked could be somewhat controversial, you may face the risk of 
your employer finding out about your participation in this interview and exposing the 
truth about the inequality treatment from your employer. 

Ga;6'rrrullh@!,&@J Ga;LLITGU lfIDG!!) lf&66lDlf&@)l}lUJ!filT a; @®&&6DITill, @!fl� 

Gu L iq. &@) 2... lhl a; srr u !hi a;mlu6lD u LI u ID£61 Q � 1)1 !fl§,! Q a; IT 6'rr 6TT 6l.J Lil, 2... lhl a; srr 

(!I) !!J 6\) IT ml UJl L Lil @® !fl§,! If LO 5f> §,l 61J u'.il rn 6lDLO u ID £61 UJ 2...6lRll 6lD LO rn UJ 

� Lil LJ6D LIU (&5!> � 6l.j Lil 2... lhl &6TT (!I)� 6D IT ml UJl 60T � LJ ITUJ 5f> 6lD!fi nj !hi lh6TT 

If !fJ�&&6D ITLD. 

,�la1111r,reme11t o[ Ri!search Jnfvrma1io11/Dat11 

;!)J,11rrti.J.##l f585W6U: �/Jlilj Gw6UrrlilJ7!TmlD 
All records or your participation would be confidential. Only my supervisor and I will 
have access to information in which you are identified. With your permission, the 
interview would be audio recorded and later transcribed into text. Upon your request, 
you will be provided a copy of the transcript and invited to make changes to the 
transcript as you wish (e.g. if you would like withdraw a particular statement you made 
during an interview). Electronic data will be stored on a password-protected computer. 
Signed consent forms and paper copies of interview transcripts will be stored in a 
locked file cabinet in my home. 

616\)6\) IT LJ � 6l.j lh@!, Lil � 6\) 6\) §,! 2... lhl & 6TT LJ lhlG lhID 4 @IJ a;51 UJ LO IT a; @®&(§Lil. 

6T rn G LO ID u IT& 6lD su UJ IT 6TT& LO ID w Lil ni lhJ a;rn � 6lDL UJ IT6TTLil a; IT miu u LL 
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[ 

� 8:i61J� ffi8:i IT 6ITT �WI 8:irn6ll u Q u gJJ � 8:i6TT s, lhl 8:i6TT �Wl LD 4\111..J L rn, 

C !Ji & 8:i IT 60lIT GU � 6DI u u 4\1611 Q a= LU UJ u u LG' LJ1 rn 6ITT � � rn 1J ffi@i a, rn 1J e; 8:i u u(E' LO. 
�lhl 8:i GTT C ru 6Ml(b'C 8:ilTml rn � tq, u urn L uil GU, i.q_ IJIT rn Gru &I ijl u L i.q_rn !Ji 11:irnw 
�[hj 8:i ® ffi@j su [9 lhl@i 61llJ 8:iGTT, C LD � LO ID lhl 8:i m 6111 ® LO LJ LO u tq, 

t.q_ IJIT 6ITT d» &I ijl lJ L lq. 6U LD IT(!) !I) lhJ 8:irnGTT Q 8' UJ UJ � rn we; 8:ill LJ G'� 8:i 6TT ( 6T. 8:ilT. 
<jjl ® C !Ji & 8:i IT 601ITGDI rn Cu IT� @i !]'51 u LJ1 LL � ® � !]'5l e;rni!:irnUJ ID lhl8:i6TT 
@ ® LO u u Q u !D 6111 ® LO LJ16ITTITm J. Lfil rn 6ITT WI � IJ 611 � ® 8:i L 611 If Q a=IT m 
u IT� 8:i IT e; 8:iLI u LL 8:i6llll'r16l!fl llJI m Ca= u5l e; 8:i u u(E' LO. rn 8:iQ UJ ITU u u5l Luu LL 
<jjl u Lj� 6U LJ t.q_ 6lJ lhJ 8:i 6TT LD r:b !Pl LO c LJ L t.q_ LJ1 IJ @8:i 6TT LJ ID !]'5l UJ L)) IJ @8:i 6TT 6T 6ITT 

QjL tq, so � ® t!, L tq, UJ C 8:ilTLJ Lj �rn LD If a= 1J rn 61Jffi@i srr C if u5l ffi8:iLJ u (;'LO. 

U�e o(Research fnfim11ation 

�f]!Tti.Jcfa#J r(b85QJ6U UtDoirurr(i) 
The results of this study will be published in my Masters thesis, and may also be used 
for conference publications, presentations, and published in peer-reviewed journals. 

@ rti � � LU 6111 rn @t.q_ 61j 6T 6ITT � LD IT sro L � ci» � UJ 6111 m Q rumlllJI L u u(E' LO, 
C LD � LO LD IT JJi IT L i.q_ rn L5l 1J & 1J lhl 8:i srr, 61116TT e; 8:i e; 8:i IT L ffl 8:i sn LD rtJ !Pl LO a= 8:i 
LD @u LJ ITLU 61j LJ !!'>@ ijl rn 8:i8:i6TT � &I UJ 6lJ [b!]'5l m Q 6lJ ml llJI L u LJ L so ITLO 

Participation and ivit/1druwal 

ur&C:85(/jl/LD(lj!Jl!LD §7(!1jLDUU '1Ug]J,r;b6U 

Your participation is completely voluntary. You may withdraw from the study at any 
time where practicable, for any reason, and without explanation. If you would like to 
review and potentially make changes to the transcript of the interview, you are allowed 
to do so. If you choose to withdraw from the study, all information you provided during 
the interview would be withdrawn from the study and destroyed. 

� lhJ 8:i6TT LJ lhJ 8:imlLJ Lj @ (l9rn LD UJ IT 8:i � 6ITT 6ITTIT� 6lJ LD IT 8:i s, 6TT 6TT � 6T.ITJ � 

c !Ji IJ !!'>@�LO j!Jrn L@rn !I) UJlm' 6T.ITJ� 8:i ITIJ 60lIT !!'>@ (!)8:ilT 8:i61j LO, 
6lJi 6TT e; 8:i LD ml e; 8:ilTLD 6U' 6T!IJ � c !Ji IJ !!'>@�LO ID lhJ 8:i 6TT LJ t.q_ u LJ16DI@;, rti� 
6111 we; 8:i6ll ITLO ID lhl 8:i GTT LD !Pl u ijl 8"wrn6ITT Q a= tiJ UJ 6111®LOLJ16ITTIT6U, C!Ji � 8:ilT lim6U 
tq, IJIT rn ei» &I ijl LIL i.q_ co LD IT[O !I) lhli!:irnGTT ac Q if LU UJ co IT LO 6T rn!I) IT GU, � ruru1T!PJ 
Q if LU UJ �Wl LD@ffi8:i LI u G'� 8:i6TT. � LU 6111 so @® rti� ID lhl 8:i6TT LJ1 rn ru ITlhl 8:i 
6lJi ® LO LJ16ITT IT co, Cj!J & 8:ilT 601ITGDI rn Cu IT� ID lhl 8:i GTT ru W lhl &I UJ � rn 6ITT !!'> � 
� 8:i6ll G\) 8:i (@:!, LO LJ t.q_ LILI16DI@;, rt,� 61116ll ffi8:i LI LJ LG' � !:§le; 8:i lJ LJ G' LO. 

Co11se11t and Conditions o( Consent 

@LI Y.§ 6iJ w riJg;J tiJ @LI Lt§ 6iJ rf/ u di, lb fflolfT a; fill 
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I consent to the interview being audio recorded. 

u.ffilQ.j QectiJUJuULL �Lq.CU.Jrr 
C!fJ 1J &rr �� 8i@ rr:,rr 6irr 6$Lll..j8iQ esrrsrr &JC ID6irr. 

I consent lo being identified by name in the 

products of the research. 

� IJ rr ll.18' §l !!i UJ rr ljl u Ll & 6ITl 6irr Q u UJ ljl so 
�6ln L UJIT 611LO ffifT � !fJfT 6irr 
6$Ll Lj&Q &rr 6TJ ffilCID 6irr. 

I consent to being quoted in the products of the 

research. 

!fJ rr 6irr � IJ rr ll.18' §l u516irr !!i UJ rr ljl u u & 6ITl so 
c: l.D rbC ll,[T 6TJ 8, [TL_ L �LJL.j8iQ ffiff 6TT &JC ID6irr. 

Participant Signature/ UlhJC&fDUIT6TTIJ @&0UJITLJULO 

C ommitme11t of Smdent/Researcfler 

11) ff flilT 6ll0:I ,IPJ, IJ ff li.J#cfl w rr m dlffN �uy{b 6iJ 

D 
Yes/ 

�Lb 

D 
Yes! 

�Lb 

D 
Yes/ 

�Lb 

D 
No/ 

@6\.l@6\) 

D 
Nol 

@6\.l@6\) 

D 
Nol 

@ru 61!)6\) 

I have read and understand the information provided above, and hereby consent to 

participate in this research under the following conditions: 

C:L.DC: 6U 6lJ !9 lhl ffi LJ UL L !!J ffi6l.16b16U !fl ff 6irr ULq. !!Jff)J Lj ljl !fl ff)] Q esrr 6dm@, dl6irr 6l.l(!!> LO 
ruk91 &61Tlru @!fl !!J � IJITIU 8' §la;@ u ri,J C: & rb ffi 6$ Ll Ll a;Q &rr6i'r &JC ID 6irr 

Participant Name/ uri,JC&fDUIT6TTljl6irr QuUJlj" _ 

r. 

r 

r 

r 

r 

r 

I, Diana Quah, promise to adhere to the procedures described in this consent form. 

!fJIT6irr, L UJIT 6lITfT @i surr, @!!>!!J �LJ Lj!!J co 6l.1Lq. 6l.l!!J.ffil so ciJ 6lJ ljl 8iffiLJU LL 
!fJ6b1L (!Jl 6b) ID ffi6TT ll,6b) L [j) Lq. 8i ffil6irrID6lIT � !J)J .ffil UJ61Tl&&lC ID6irr. 

Student/Researcher: Signature 
----------- 

Date: 
------- 

Participants should be provided a copy of the signed consent form. 

U lhJ C ffi fD U ff 6111J ffi 6TT 6ln ffi Q UJ rru U t..fil L LJ U L L � LJ Lj.§i so U Lq. 6lJ !!J _ffil 6irr !fl ffi 6b)6\) 

6lJ w ri,J 8, c 6lJ 6dm@tb. 
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Consent Form for In-depth interview (for employee) 

lltJtJ1'�EljJJUttl'Jtl1Jri'111l1.Jn l'jiliifl111WL;-Jan ( ri1'11�1JfnTn,:i 1i.i) 

r 

r 

r l) U U M  
�, Universiti  Utara Malaysia 

l  /}/,l)\ �· 

The Law of Occupational Safety and Health of Foreign Workers in Malaysia 

Student/Researcher· 

Unfln-u1 I iin1�u 
Student Supervisor 

'11111�1�ff� 

Diana Quah Kar Bee 
Master of Law 
Universiti Utara Malaysia 
dianaquah87!@vahoo.com.hk 

Dr. Che Thalbi Md. Ismail 
Senior Lecturer 
Universiti Utara Malaysia 
.::hct 11)--1-X (.l,:uun1 .cd1t.r:1 ·- 

'' n!JYI J.J1 u'l1 J, 'l u fl'lllJt.Jfl 'El l'lll u Iun 1 rtlr:::n eu 'tl1�l'4 us ::::� 1 u�'tlJ11� i1 '1 vt�-.1\.1 J.Jl u 1 un 11 r::::1.JU ryt-11 � (ii vi;f W"I 1-.1 us :::::n11 ufl 'lsl 

th:::: lu,iu1vi ti u j -.1'11U411') vi 1-l'lllffl� tJi'r.l-.1 Lt.I'd ry LI.fl:::: (J)T'l"l�'r)U LL fl ::::1 LflT1:::vf 'l1 n!)\.l J.J 1 u'l1 cl,')U n 1 j� J.J Fl jt1 ,1 �'lJJ11� Ufl::::f1 'lll.lt.J fl t1 vi 

Jl u L � u-.1Vit1�., :::tJ nU tl-l u r ,1-11ul1i 1.J J'i1'"J\.11t1 'hi? 

'tlu1"1'-l'l 1n1ri19 U'fJ'iM'il u 9:::: LL u::U11 �ii rn nJfutJ r -Jn{]i.tl-J1 EJ L �tli.J nU t),J LL J ,J..J1Utoi 1,J �1'11Ul-J 1 L� L �El 1 M ��,J f u 

I am a student in the Masters of Law at Universiti Utara Malaysia. My research, 

entitled "The law on Occupational Safety and Health aims to identify the actual 

difficulties and exploitation faced by the foreign workers and to examine and analyse 

if the law governing health and safety protection sufficient to protect the foreign 

workers? My hope is that my research will suggest for the improvement on law to 

better protect the foreign workers in Malaysia 

Malaysia Utara Universiti 

r 

Description 

iJnYtU� 

Research participants are asked to complete a face-to-face research interview. If you 
agree, you would be asked questions concerning your personal experiences of 
difficulties and exploitation faced working in Malaysia. Also you will be asked about 
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the possible danger faced while working with your employer. With your permission, 
the interview would be audio reported. Your participation would require 
approximately 30 minutes of your time. Your identity will remain anonymous. 

�L � 1 hJJn11�'-lu wifu n11'11tl t iili1 n 11�'i.Ji111""tnf >J1u�-ru u.1J'UM°''llii'Elr;i'J 
vnn11ruL�i..wi1u1-1ru�:::c;inc11JJ?i1n1JJLMu'lriu1h:::�un11IU�'l\J�'l'tlfFlf!CULMt1'lriUfl'l1JJU1n�1u1nLLri:::n11LL�'l-ltl1:::1u,iu.r;:ililt1-1Lmcyl\JJJ 
1L�L;EJ u.t1n'"l1n�ru<.:i::t,1nri1JJL�U'"lllufiUCilr1EJ�d'.hiltlwi�wi"t:i-1Lr..J'°iicytu'tlru:::�li1-11uri'uu.1u�1-1'l!t1-1filru 
iJ,;'lEJ fl':l1 JJEi uut:iJJ'lltl-t� run11�iJI11ttC\J"l:::iin1 mu-11ui1i'lEJ L� u,:i n11Lih h JJ'tlfl.:JfJnl"'I :::Mt:i.:i t'flvl�1tJ1:::JJ1ru 3 0 tn"Yi 

;t)�fn.h::�1vi'l'tlt:l-1fl ru"l::: 1�Lill11Lr.!Uzj!I 

Risk _o(lrnrm to participant 
"" ' ., ' j/ ,, .  

fl1 )'JJUft/.:lPJ_dcJU�i 1flv/Ul!;f_l'!_J_]"i1:!J. 

Since the questions asked could be somewhat controversial, you may face the risk of 
your employer finding out about your participation in this interview and exposing the 
truth about the inequality treatment from your employer. 

l � rn 'ii 1 t1ti101:1.r� o tu a 1 '0'U � 11ti-1Ott111 n f'Jtll a 1,wi eJ-11F1;qJ fl1ff111JJl �v -1�1-1.1u 91-1,i tls'J fl w 'i1:: 'l � YI 11111� o 1fl1J 0111..r 1 i 1 lJ n Tl tlu fl 1 

11 ul '\l ti-lt'}UJ u a::: LTI v11Hvfl 1111 'il 1-11 � 01 ti u n T1i'n1:11t1111J1 au t1 n lfl'll v-11.t 1o\11� 

Ma11i1zement of Research ln{ormatfo11/Data 
rJ rn10n111i'tn.Ji1 I 'VfJ'JJiJfl 11i'tln 

All records or your participation would be confidential. Only my supervisor and I will 
have access to information in which you are identified. With your permission, the 
interview would be audio recorded and later transcribed into text. Upon your request, 
you will be provided a copy of the transcript and invited to make changes to the 
transcript as you wish (e.g. if you would like withdraw a particular statement you made 
during an interview). Electronic data will be stored on a password-protected computer. 
Signed consent forms and paper copies of interview transcripts will be stored m a 
locked file cabinet in my home. 

-J\.lvini-1'\.UJUlll1'£1n11iifi'1\.li':llJilfMPJn.l'"l!:L'UUfl'l1lJft°"tJ L�1�1::tf'l"1il1-11\.l"tltl-l'ilULLft::'ilw"l::�11J11C1L;1ii-1iiDl,!ft�l'Jru'1::tiwi 
�1EJn1m-ycy1t,J"!1nFJrun11d'1J111ttnl"'*l::L'Uun1W\.lvinL;u-1ua::Uu-;inft-1"l\.l;'Elfl'l1'JJ 
(;11lJfii1"tlfl"tlfl,JPJfWl"lru"l::\&,hJ"1LU1�1LW1LLft!:'tlt:l1�Ltl�EJ'Un11rltl'1)L;fN"11lJ�l'lnJitNn11 
( L 'liwil1PJ Cl.Wlfl-1 nTJ nau�1 LLrlft-l�PJru Wll111 u:r::\.l'l1-1 n1:rrii1n1liru) 

il'f11,lfttiL�nY1:rt:rUncl'°"l::C;JnLfh.J1�WPifllJ�':lLt:i1t:1fviiin1ru't:1-1ri\.l�'lEJrn'�c.i1w 
u.uu',.jf1.flJUuuf11J�fMft1t1UflzjtlLLft::�1L\.11Ltin�1,n11ri'1JJ11ttru""l::CJnLiiu\�1u�uiuLtln�1nlCJn�fln1�1uii1u'tl'El-1'ilu 

Use of Researc/1 !n{ormatio11 
n111'U1ia:yt1n ni-Ou 
The results of this study will be published in my Masters thesis, and may also be used 
for conference publications, presentations, and published in peer-reviewed journals. 

tlft'!J'EMnTffinli'lfli-1d'""1::'!)ifun1ffi,;:;1JY'l1U1YIEJ1\lYH..lfilJff\!C\J11Yl,itN'ilULLrl!:fl1""1V!!l'Uu;il�ftft1�fi..N1Ut/:r:;'JllJL'fln�1:rn11tl1L�U'ilL!.ft::� 

.;:;JJY'l1u111�11 peer-reviewed 

Participation and witlulrmval 
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Your participation is completely voluntary. You may withdraw from the study at any 
time where practicable, for any reason, and without explanation. If you would like to 
review and potentially make changes to the transcript of the interview. you are allowed 
to do so. If you choose to withdraw from the study, all information you provided during 
the interview would be withdrawn from the study and destroyed. 

n11il �'l'\..lh"'!ltl-lf!CUL ,Ju ltlt,iu� JJ'fl r l '"ltlti1-1�lJ\!TN '! CUt)1,ciflt.ivi'Jt1'fln"1111nnTtPi n'l:!t1 'l;;'r'JnL�fl�ll1 luiliJ'l1�'lfJL "1"l WI 1 

LLfl::bJilfi1t1fi'U'lfJ u1nptrwJifl'101Wlr.1"1f{qflULL�::fl�'fhn17Ltl�EJUU.i.Jt'Mff1LU1'11tHn1fflJJn1M�t1.19::'W\fuf)�C\11'111l°i,i1L'lit.nf'\.I 
'\il10flcuLftt1n�"'l:CJflwi''J"'l1nn11�n1=n'Ufl�f'l,i..,ui.ioriii'lrul'ITT�ur.:u'l1.:in1ffliJ111ttM::CJnt1ntmtlM1nn11PinlY"tu.ft::CJn,i1ft1EJ 

Co11se11t and Conditions of Conse11t 

Uuuouu i.Jt" �1au i'llt1 riEJµr.,ou 

I have read and understand the information provided above, a nd hereby consent to 

participate in this research under the following conditions: 

\) u 1AO,uun: ri1H111Jl,r 1 l ,� Olfrl� ,,'i::lJ 'l i''li1.J� uun:::,itJUuoou 1 l11'1i'1i11J 1t1011 :Sivrl' 01u 1il,1au 1,i9i a 1 ti d: 

I consent to the interview being audio recorded 
i-uUutifllJ l ��i.11111iclL Uutl't.1li nLitJ,l 

I consent to being identified by name in the products 
of the research. 
iYVtllJfu�::c;in 1:'4 ili'lu�fl l ue.Jflc.ui ru"'111'f!-i n11'1iu 
I consent to being quoted in the products of the 
research. 
i uoa JJfuii�or1orru11uMfiR1iw't1'1J�.Jr1113i'o 

D D 
Yes/ !,i No/1,J 

D D 
Yes/1-i No/1,i 

D D 
Yes/ l,i No/1,J 

Participant Name/ iia11'1i'1;1� _ 

Participant Signature/ �1ot�u'IJ'll-1�1'li1l11J: 
--------------- 

Commitment o[Stude11t/Researcher 

n 11uJ.iJ:U µ'!ln.JJJ11.ir1'M I I 1'111�10 

I, Diana Quah, promise to adhere to the procedures described in this consent form. 
€�°LPl'fl1ti1�'J1"1ri'C1JC\i'l'l1'-l::tJljtJ'ic;i1lJiU111'flU�UifJtitJ1t1l>jlulutiuutJlJif 

Student/Researcher Signature Date 

Participants should be provided a copy of the signed consent form. 
� � ;,'fltJ nJ Pl� f �TIJ°"1l u1 luUuut1 lJ��-l\J.'llJ 
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Appendix C - Interview Questions For Emplover 

�),,;]-':.;�,, U U M �/·,�I ·":::(; ..... 

t( )�\ 
17'• ,J-J 
l-'' .- ,1-J 

'.\I. .'!. ------------- 
�- _,;J:�. Universit i  Utara Malaysia 

.(  ,i{m'i1-"' 

INTERVIEW QUESTIONS FOR THE MASTER OF LAW (FOR 
EMPLOYERS-open ended) 

(LL.M) 

SOAL SELIDIK TINJAUAN UNTUK 
SARJANA UNDANG-UNDANG (LL.M) 

Title of Research: Occupational Safety and Health of Foreign Workers in 
Malaysia 

Tajuk Penyelidik an: Keselamatan dan Kesiluttan Pekerja Asing di Malaysia 

1 .  As an employer to the foreign workers, what are your responsibilities towards 

your foreign workers under the Law? Please list down. 

2. Of all that you have mentioned, which one do you consider is lacking in the 

employers employing foreign workers in our country today? Please explain. 

3. Is there a difference between foreign worker and local worker under 

Occupational Safety and Health Act 1994? 

4. How can the involvement and support from the government to the employers 

has contributed towards the prevention of workplace injury for the foreign 

workers? 

5. What has worked well for you so far? Please elaborate. 

6. What other types of support (from other parties) do you think would help to 

improve the OSH of foreign workers in Malaysia? 

7. When there is injuries and death suffered by the foreign workers at workplace, 

which parties do you think is most likely to be responsible? 

8. What other party/parties do you think could also contribute in improving the 

current state of OSH for foreign workers in Malaysia? 

9. As an employer yourself, what is the weakness in the current Law in providing 

sufficient protection to the foreign workers? Please elaborate. 

I 0. As an employer yourself, how likely can an employer escaped from liability 

when their foreign worker suffers injury or even death at their work place? 

1 1 .  Lastly, what recommendations do you have for reducing the exploitation of 

foreign workers 

Is there anything else that you would like to add? Thank you for your time. 
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INTERVIEW QUESTIONS FOR THE MASTER OF LAW (FOR 

EMPLOYERS-close ended) 
(LL.M) 

SOAL SELIDIK TINJAUAN UNTUK 
SARJANA UNDANG-UNDANG (LL.fl/[) 

Title of Research: Occupational Safety and Health of Foreign Workers in 
Malaysia 

Tajuk Penyelidikan: Keselamatan dan Kesihatan Pekerja Asing di Malaysia 

1 .  Have you heard of the "Preventive Safety Culture" suggested by OSH- Master 

Plan 2015? 

2. If you were to hire a foreign worker without a proper contract, would you still 

consider that foreign worker as your employee? If yes would you still give 

him/her the same treatment as your other employee? 

3. In your opinion, do you think your effort of providing the foreign worker a safe 

workplace has to do with what is required by the law? 

4. Is it true that many employers avoid hiring foreign worker in the proper way 

(by having a contract) because they will have more responsibilities under the 

law as compared to those that is hired without a contract? 

5. Is SOCSO important for all employees (including foreign workers)? 

6. Do you know that foreign workers are not covered by SOCSO? 

7. Are all your foreign workers covered by medical insurance? 

8. ls there a requirement under the law that you are responsible to make a report 

when your foreign workers are injured at work? 

9. Have you heard of Trade Union? 

I 0. Do you allow your foreign workers to be part of Trade Union? 

1 1 .  If you have to choose between spending money to provide safety equipment 

and training to your foreign workers and being fined by the enforcement officer 

after being exposed, which one would you choose? Please be honest with your 

answer. 

12. Lastly, do you think it is true that prevention of accident at workplace is better 

than to provide compensation after injury or death happen? Why? 

ls there anything else that you would like to add? Thank you for your time. 
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Appendix D - Interview Questions for Foreign Workers 

INTERVIEW QUESTIONS FOR THE MASTER OF LAW (FOR FOREIGN 
WORKERS-open ended) 

(LL.M) 

SOAL SELIDIK TINJAUAN UNTUK 
SARJANA UNDANG-UNDANG (LL.Jiil) 

Title of Research: Occupational Safety and Health of Foreign Workers in 
Malaysia 

Tajuk Penyelidikan: Keselamatan dan Kesihatan Pekerja Asing di Malaysia 

I .  As a foreign worker in Malaysia, what are your rights for your safety and health 

at workplace under the Law? Please list down. 

2. Of all that you have mentioned, which one is not available for you at your 

workplace? Please explain. 

3. What will happen when you are injured at workplace? 

4. What are the inequality treatment faced by you at your workplace? Please 

elaborate. 

5. What other types of support (from other parties) do you wish to get in order to 

improve your rights as an employee in Malaysia? Please list down. 

6. When there is injuries and death suffered by the foreign workers at workplace, 

which parties do you think is most likely to be responsible? 

7. What usually happens when there is injury or death (ifat all) happened at your 

workplace? Please elaborate. 

8. What are the difficulties faced by you at workplace when it comes to your 

rights, and work safety? 

9. Lastly, what changes would you like to see in the future in the providing a 

better protection for foreign workers? 

ls there anything else that you would like to add? Thank you for your time. 
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INTERVIEW QUESTIONS FOR THE MASTER OF LAW (FOR FOREIGN 
WORKERS -closed ended) 

(LL.M) 

SOAL SELIDII( TINJAUAN UNTUK 

SARJANA UNDANG-UNDANG (LL.M) 

Title of Research: Occupational Safety and Health of Foreign ,v orkers in 
Malaysia 

Tajuk Penyelidikan: Keselamatan dan Kesiitatan Pekerja Asing di Malaysia 

I .  

2. 
' �- 

4. 

r 
5. 

6. 

I 
7. 

8. 

9. 

r 

t 

r 
r 

..... 

Do you think having a work contract with your employer is important? Why? 

Do you have medical insurance? 

How long do you work in a day? 

What are the inequality treatments faced by you at your workplace? Please 

elaborate. 

What other types of support (from other parties) do you wish to get in order to 

improve your rights as an employee in Malaysia? Please list down. 

When there is injuries and death suffered by the foreign workers at workplace, 

which parties do you think is most likely to be responsible? 

What usually happens when there is injury or death (ifat all) happened at your 

workplace? Please elaborate. 

What are the difficulties faced by you at workplace when it comes to your 

rights, and work safety? 

Lastly, what changes would you like to see in the future in the providing a 

better protection for foreign workers? ls there anything else that you would like 

to add? Thank you for your time. 
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Appendix E- Sample of contract of employment 

CONTRACT OF EMPLOYMENT 

This CONTRACT OF EMPLOYMENT is made on this day . . . .  month 

of.. 20 between (hereinafter referred to as "the Employer") of one part 

and . . . . . . . . . . .  Passport No. . . . . . . . . . . . and/or Birth Registration No . 

(hereinafter referred to as "the Worker") of the other part. 

WHEREAS the Employer shall employ the Worker in accordance with the 

terms and conditions of this Contract of Employment and subject to the laws, 

regulations. rules, national policies and directives of Malaysia. 

IT IS HEREBY AGREED as follows: 

1 .  Duration of this Contract of Employment 
The duration of this Contract of Employment shall be for a period of 

. . . . . . . . . . . . .  year(s) commencing on the day of arrival of the Worker in 

Malaysia until such time the Contract of Employment is terminated in 

accordance with the terms and conditions of this Contract of Employment. 

2. Wages 

2 . 1  The Worker shall receive a basic wage of RM . 

(excluding allowances and overtime). This basic wage shall comply 

with the national minimum wage. 

2.2 Wages shall be paid by the Employer on a monthly basis not 

later than seventh day of the following month. 

r 
r 

3. 

2.3 The payment of the monthly wages shall be made through a bank 

account in the worker's name 

Working hours shall be eight (8) hours per day in accordance with the 

labour laws in Malaysia. 

4. Overtime 

Working Hours 

r 

In the event the Worker, upon the request by the Employer, agrees to work 

in excess of his normal working hours, the Worker shall be paid in 
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accordance with the labour laws in Malaysia. 

5. Rest Day 

5 . 1  The Worker shall be entitled to one (I)  rest day in each week 

5.2 In the event the Worker, upon the request by the employer, agrees 

to work on such rest day, the worker shall be paid in accordance 

with the labour laws in Malaysia. 

6. Public Holiday 

6. 1 The Worker shall be entitled to public holidays in accordance with 

the labour laws in Malaysia. 

6.2 In the event the Worker, upon the request by the employer, agrees 

to work on such public holiday, the worker shall be paid in 

accordance with the labour laws in Malaysia. 

7. Annual Leave 

8. 

The Worker shall be entitled to annual leave in accordance with the 

labour laws in Malaysia. 

Levy 

The payment of levy is subject to the relevant laws, rules, regulations, 

national policies and directives applicable in Malaysia from time to time in 

force. 

9. Medical and Accident Insurance 

The Worker shall be insured under the Foreign Worker's Compensation 

Scheme (FWCS) under the Workmen's Compensation Act 1952 and if 

applicable, the Foreign Workers Health Insurance Scheme (SPIKPA). 

10 .  Deductions 

The Employer is entitled to make deduction for not more than 50% in a 

month from the Worker's wages in the event of any monetary advance in 

accordance with the labour laws in Malaysia. 

1 1 .  Accommodation 
The Employer shall provide the Worker with reasonable accommodation 
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with basic amenities m accordance with the laws, regulations, rules, 

national policies and directives in Malaysia. 

12. Sick Leave 

The Worker shall be entitled to a paid sick leave in accordance with the labour 

laws in Malaysia. 

1 2 . 1  Any penalty or compound due to the failure of the Employer to do 

so shall be borne by the Employer. 

13. Air Passage 

The first travelling expenses from to any agreed point of entry 

in Malaysia shall be borne by the Worker and the expenses from any 

agreed po int of exit in Malaysia to . . . . . . . . . . . . . shall be borne by the 

Employer upon completion of this Contract of Employment. 

14. Repatriation 

14.1  The repatriation cost of the Worker from his place of work in 

Malaysia to his original exit point in . . . . . . . . . . . . . . . . shall be borne 

by the Employer under the following circumstances: 

( i) at the completion of this Contract of Employment; 

(i i) termination of this Contract of Employment by the 

Employer other than non-compliance of the terms and 

conditions of this contract of employment by the worker; 

or 

(ii) termination of this Contract of Employment by the worker due 

to non-compliance of the terms and conditions of this 

Contract of Employment by the Employer. 
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14 .2 The Worker shall be responsible for all expenses relating to 

repatriation under other circumstances that are not mentioned in 

Clause 15 .  l .  

The term "original exit point" in this Contract of Employment shall mean 

15. Repatriation in the Case of Death of the Worker 

In the event of "death of the Worker, the funeral and repatriation of the 

remains shall be arranged at the expense of the Employer as provided for 

the Workmen's Compensation Act 1952 [Act 273]. 

16.  Termination 

r 

f 

r 

r 

r 

16 .  1  In the event the Employer intends to terminate this Contract of 

Employment , the Employer shall give two (2) months' notice of his 

intention to terminate such Contract of Employment or two (2) 

months' wages in lieu of notice to the Worker, and shall provide air 

fare to for the Worker. 

16 .2  In the event the Worker intends to terminate this Contract of · 

Employment, the Worker shall give two (2) months' notice or 

indemnity two (2) months' wages in lieu thereof to the Employer 

and the Worker shall bear the cost of air fare to 

17. Restrictions 

17 .  1  The Worker shall not participate 111 any political activities or 

activities of those connected with political organizations in 

Malaysia. 

1 7  .2 The Worker shall not change employment during this Contract 

of Employment period and shall not carry or do other business. 
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1 7 . 3  If the Worker is found by the competent authority concerned 

creating social problems or engaging in any illegal, subversive or 

criminal activities, the Worker shall be dismissed from the job and 

shall be repatriated to at the Worker's own expenses. 

17 .4 In the event the Worker marries any person in Malaysia during the 

worker's period of employment under this Contract of Employment, 

the Government of Malaysia reserves the right to revoke the Visit 

Pass (Temporary Employment) of the Worker. 

18. Extension 

The Employer and the Worker may agree that the contract of 

employment may be extended, subject to relevant laws, regulations, rules, 

national policies and directives relating to employment applicable in 

Malaysia. 

19.  Safekeeping of the Passport 

1 9 . 1  The Employer shall not keep the passport of the Worker in his/her 

custody. 

19 .  2  The Worker shall carry the passport all the time. In the event that 

the Worker's passport is lost or damaged, the Worker shall bear 

all related expenses. 

1 9 . 3  The Worker shall submit the passport to the Employer for the 

following purposes: 
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(i) medical screenings; 

( i i )  application of Visit Pass (Temporary Employment); 

( i i i )  application of Foreign Workers Identity Card; and 

(iv) renewal of Visit Pass (Temporary Employment). 

The passport shall be returned to the Worker upon completion of these 

purposes. 

In the event that the Worker's passport is lost or damaged while in the 

custody of the Employer for the above mentioned purposes, the Employer 

shall bear all related expenses. 

20. Foreign Worker Identity Card 

The employer shall ensure that each Worker receives the Foreign Worker 

Identity Card (1-Kad). 

21.  Outstanding Wages 

In the event the worker is to be repatriated before the expiry of this Contract 

of Employment, the employer shall pay all outstanding basic wages and 

all other payments owed to the worker subject to the relevant laws, 

regulations, rules, national policies and directives relating to employment 

applicable in Malaysia. 

22. Amendment 

The Employer and the Worker may amend this Contract of Employment 

to incorporate any other terms and conditions which shall be more 

favourable to the Worker. 

23. Time is an Essence 

Time whenever mentioned shall be the essence of this Contract of 

Employment. 

24. Interpretation 
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In the event there is a conflict of interpretation between the English text and 

any text in other language used in this Contract of Employment, the English 

text shall prevail. 

25. Laws 

This Contract· of Employment shall be subjected to the laws of Malaysia. 

26. Succession 

This Contract of Employment shall be binding of the successor in title, 

assigns, personnel, representatives of the parties hereto. 

27. Language of this Contract of Employment 

This Contract of Employment shall be prepared in four (4) original 

texts, two (2) each in English and language of the country of origin of 

the worker, all texts being equally authentic. 

28. Renewal of Worker's Visit Pass (Temporary Employment) 

28.1 The Employer shall renew the Worker's Visit Pass (Temporary 

Employment) three (3) months before the expiry date . 
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IN WITNESS WHEREOF the parties hereto have signed this Contract 

of Employment on the day and year mentioned at the beginning of 

this Contract of Employment. 

r 

r 

[ 
f 

(Note: 

(Employer's Signature) 

Name: 

NRIC No. 

Address: 

Name: 

Address: 

(Worker's Signature) 

Name: 

Passport No.: 

Emergency Contact No. 

I hereby 

Name: 

Address: 

Contact No. 

. . . . . . . . . . . .  (Signature of 

Witness from Worker) 

Name: 

Address: 

declare details of (Signature of Witness from Employer) my 

dependant: 

, 

, 

-, 

For Cambodia workers, they shall request approval with Cambodian 

Recruitment Agency for the extension of the Contract of Employment 

agreed between the worker and the employer. This is upon the request 

from the Cambodian Government and was included in the MOU signed on 

10 December 2016 
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