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Abstrak

Penghijrahan sempadan mempunyai sejarah yang panjang di Malaysta terutamanya
pada abad ke-21 apabila penghijrahan buruh semakin meningkat. Terdapat juga
peningkatan bilangan kes yang menjadi tajuk utama dalam platform media
antarabangsa vang membabitkan Malaysia membebaskan keadilan vigilante apabila
mengendalikan pekerja asing tanpa mengambil kira undang-undang. Tujuan
penyelidikan ini  adalah untuk menganalisis beberapa undang-undang yang
memberikan perlindungan terhadap pekerja asing di Malaysia terutama dalam aspek
Keselamatan dan Kesihatan Pekerjaan (OSH). Matlamat kajian ini adalah untuk
melihat beberapa bahagian undang-undang vang mempunyai objektif dalam
memperoleh tempat kerja vang lebih selamat untuk semua pekerja, terutamanya
pekerja asing. Mereka adalah golongan yang lebih berkemungkinan terlibat
disebabkan oleh keadaan tempat kerja yang tidak selamat yang boleh mengakibatkan
kecederaan dan penyakit atas sitat kerja mereka ifu sendiri. Beberapa bahagian
undang-undang  seperti Akta Keselamatan Pekerjaan dan Kesihatan 1994 (OSHA.
1994), Konvensyen Keselamatan Pekerjaan dan Kesihatan ILO 1985 dan Pelan Induk
Kesihatan Malavsia 2015 (OSH-MP 2015) adalah bahagian utama vang dilihat dalam
kajian ini. Penvelidik juga memasukkan kajian dan perbincangan bidang lain seperti
Akta Pampasan Pekerja 1952, Akta Keselamatan Sosial Pekerja 1969 (PERKESO),
Akta Pekerjaan 1955 dan Akta Imigresen 1959/63 untuk melengkapkan cadangan
penambahbaikan undang-undang. Kajian ini merupakan kajian kualitatif' yang
melibatkan analisis kedua-dua data vang dikumpulkan dari wawancara mendalam dari
dua kategori responden; majkan dan pekerja asing, penyelidikan perpustakaan
mengenai bidang undang-undang dan kajian kes. Penemuan menunjukkan bahawa
undang-undang semasa terutamanya OSHA 1994 dan undang-undang berkaitan lain
tidak mencukupi untuk melindungi keselamatan dan kesihatan pekerja asing di
Malaysia. Majoriti majikan dan pekerja asing juga tidak mengetahui undang-undang
semasa terutama OSHA 1994 dan undang-undang lain yang berkaitan dengan
perlindungan keselamatan dan kesthatan pekerja asing di tempat kerja. Kajian ini
adalah penting dan memberi mantaat kepada majikan yang melibatkan pekerja asing
kerana ini boleh meningkatkan keuntungan majikan apabila jumlah pampasan yang
dibayar untuk kecederaan pekerja asing dikurangkan. Sebagai saranan untuk kajan
masa depan, terdapat cadangan yang meliputi bahagian undang-undang lain yang
boleh diperbaiki dalam OSHA. 1994 selepas meneliti semua peruntukan vang berkaitan
dan mengambil garis panduan dari negara-negara maju yang lain seperti negara
Amerika Syarikat.

Kata kunci: KESELAMATAN TEMPAT KERJA, PEKERJA ASING,
KESELAMATAN & KESIHATAN PEKERJAAN, MALAYSIA



Abstract

Cross border migration has a long history in Malaysia especially in the 21st century
where labour migration is on the increase. There is also an increase m the number of
cases that make headlines in the international media platform involving Malaysia
dispensing vigilante justice when it comes to treating the migrant workers without any
regard for the law. The purpose of this research is to analyse some of the relevant
legislations which protect migrant workers in Malaysia especially in the aspects of
workers Occupational Satety and Health (OSH). The aim of this study is to look into
some areas of law which have the objective of achieving a safer workplace for all
workers, especially for migrant workers, Migrant workers are the ones who will likely
be affected due to unsafe conditions at workplace which could inflict mjuries and
tllnesses from the nature of their work. Few areas of law such as the Occupational
Safety and Health Act 1994 (OSHA 1994) and the 1985 ILO Convention and
Occupational Safety and Health Master Plan for Malaysia 2015 (OSH-MP 2013) are
the main areas that were looked into in this study. The researcher also included studies
and discussions on other areas such as the Workmen’s Compensation Act 1952, the
Employees’ Social Security Act 1969 (SOCSQO), the Employment Act 1955 and the
Immigration Act 1959/63 to complement suggestions for turther improvement of the
law. This is a qualitative study involving the analysis of data collected from in-depth
interviews from two categories of respondents; employers and the migrant workers,
library research on the area of law and case study. The findings show that the current
legislation especially the OSHA 1994 and other related laws are insufticient to protect
the safety and health of migrant workers in Malaysia. The majority of the employers
and migrant workers are also not aware about the current legislation especially the
OSHA 1994 and other related laws regarding the protection of safety and health of
migrant workers at workplace. This study is important and beneficial to employers
engaging migrant workers because it will then lead to the growth of profits of the
employers when the amount of remedy and compensation paid for their injury is
reduced. As a recommendation tor future research. there are suggestions which cover
other areas that can be improved m OSHA 1994 after examining all provisions which
are relevant and taking the guidelines from other developed countries such as the
United States of America.

Keywords: VWORKPLACE SAFETY, MIGRANT VVORKERS,
OCCUPATIONAL SAFETY & HEALTH, MALAYSIA
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CHAPTER ONE
INTRODUCTION

1.1 Background

This paper consists of a study conducted by the researcher on the areas of law
governing Occupational Safety and Health at workplace that is atfecting the foreign
workers. The data collected for this study is via two methods namely the library
research on the provisions of law, cases (both reported and unreported) and journals,
articles and secondly via interview conducted with two categories of participants
namely the employers of foreign workers and the foreign workers themselves and the

purpose and significance of this study will be further discussed in chapter 1.4.

A rapidly industrializing country like Malaysia has been putting in effort to improve
the satety and health of the country’s worktorce because the vision is to achieve the
title of developed country status by year 2020. In Malaysia, there are many legally

employed migrant workers that are normally hired on tixed term duration.

This study is about looking into some of the current relevant legislations which has the
purpose of providing protection towards migrant workers in Malaysia especially in the

aspect of Occupational, Safiety and Health.

Relevant pieces of statutes such as Occupational Safety and Health 1994, Workmen's
Compensation Act 1952, Employment Act 1955, Trade Unions Act 1959, SOCSO and
some case studies were looked into by the researcher while conducting this study and
problems relating to these statutes was highlighted for the purpose of obtaining more

inf'ormation to support the accuracy of the information.

1
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APPENDICES

Appendix A — Interview Consent Form for Emplover

Consent Form for In-depth interview (for the employer)

Universiti Utara Malaysia

The Law of Occupationai Sufety and Health of Foreign Workers in Vidaysia

Student/Researcher Student Supervisor
Diana Quah Kar Bee Dr. Che Thalbi Md. Ismail
Master of Law Senior Lecturer

Universiti Utara Malaysia Universiti Utara Malaysia

dianaquah87(uvahoo.com.hk

[ am a student in the Masters of Law at Universiti Utara Malaysia. My research,
entitled “7The Law on Qccupational Sufety and Health aims to identify the actual
difticulties and exploitation taced by the foreign workers and to examine and analyse
if the law governing health and satety protection sufficient to protect the foreign
workers? My hope is that my research will suggest for the improvement on law to
better protect the foreign workers in Malaysia

Descriptivn

Research participants are asked to complete a face-to-face research interview. If you
agree. you would be asked questions concerning your personal experiences of hiring
toreign workers in Malaysia and the difticulties faced. With your permission. the
interview would be audio reported. Your participation would require approximately
30 minutes of vour time. Your identity will remain anonynious.

Risk of hvarm to participant
Nil

Management of Research Information/Dara All records or your participation would
be confidential. Only my supervisor and T will have access to information in which
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you are identitied. With your permission, the interview would be audio recorded and
later transcribed into text. Upon your request, you will be provided a copy of the
transcript and invited to make changes to the transcript as you wish (e.g. if’ vou would
like withdraw a particular statement you made during an interview). Electronic data
will be stored on a password-protected computer. Signed consent forms and paper
copies of interview transcripts will be stored in a locked tile cabinet in my home.

Use of Researciy Information
The results of this study will be published in my Masters thesis, and may also be used
for conterence publications, presentations. and published in peer-reviewed journals.

Participution and withdruwal

Your participation is completely voluntary. You may withdraw trom the study at any
time where practicable, for any reason, and without explanation. If you would like to
review and potentially make changes to the transcript of the interview, you are allowed
to do so. It you choose to withdraw trom the study, all information you provided during
the interview would be withdrawn from the study and destroyed.

Consent and Conditions of Consent
[ have read and understand the intormation provided above, and hereby consent to

participate in this research under the tollowing conditions:

I consent to the interview being audio recorded. [ ] [
Yes No
[ consent to being identified by name in the products D D
of the research. Yes No
[ consent fo being quoted in the products of the D D
researcit. Yes No
Participant Narme Participant Signature

Connnitiment of Student/Reseuscier
[, Diana Quah. promise to adhere to the procedures described in this consent form

Student/Researcher Signature Date

Participants should be provided a copy of the signed consent torm.
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Borang Keizinan untuk temuduga yang mendalam (untuk majikan)

Universiti Utara Malaysia

Undang-undang Keselamatan dan Kesilatan Peker ju Asing di Malaysia

Pelajar / Penyelidik Penyelia pelajar

Diana Quah Kar Bee Dr. Che Thalbi Md. Tsmail
Master of Law Senior Lecturer

Universiti Utara Malaysia Universiti Utara Malaysia

dianaguah87/@vahoo.com.hk

Saya seorang pelajar dalam Sarjana Undang-undang di Universiti Utara Malaysia.
Kajian saya yang bertajuk "Undang-undang Keselamatan dan Kesihatan Pekerjaan
bertujuan untuk mengenal pasti masalah sebenar dan eksploitasi yang dihadapi oleh
pekerja asing dan untuk memeriksa dan menganalisis jika undang-undang vang
mengawal kesihatan dan perlindungan keselamatan yang mencukupl untuk
melindungi pekerja asing? Saya berharap bahawa penyelidikan saya akan dapat
membuat cadangan untuk penambahbaikan pada undang-undang untuk melindungi
pekerija asing di Malaysia

Penerangun

Peserta kajian diminta untuk melengkapkan wawancara penyelidikan muka-ke-muka.
Jika anda bersetuju, anda perlu menjawab soalan mengenai pengalaman peribadi
pengambilan pekerja asing di Malaysia dan kesukaran yang dihadapi. Dengan
kebenaran anda, temu bual itu akan direkod dalam bentuk audio. Penyertaan anda akan
memerlukan kira-kira 30 minit masa anda. ldentiti anda akan kekal tanpa nama.

Risiko balhava Aepadu peserta
Tiada

Pengurusan Penyelidikan Malkdumat / Duta

Semua rekod atau penyertaan anda adalah sulit. Hanya penvelia saya dan saya akan
mempunyai akses kepada maklumat di mana anda dapat dikenalpasti Dengan
kebenaran anda, temu bual itu akan menjadi audio yang dirakam dan kemudian disalin
ke dalam teks. Atas permintaan anda, anda akan diberikan satu salinan transkrip dan
dijemput untuk membuat perubahan kepada transkrip yang anda mahu (contohnya jika
anda ingin menarik balik kenyataan tertentu yang anda dibuat semasa temu bual). Data
elektronik akan disimpan pada komputer yang dilindungi dengan kata laluan. Borang
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persetujuan yang telah ditandatangani dan salinan kertas transkrip temu bual akan
disimpan di dalam kabinet fail dikunei di rumah saya.

Penoonnaan M akinvmat Penyeiidikan

Keputusan kajian ini akan diterbitkan dalam tesis Sarjana saya, danjuga boleh
digunakan untuk penerbitan persidangan, persembahan, dan diterbitkan dalam jurnal
ulasan.

Penyertaan dan pengeluaran

Penyertaan anda adalah secara sukarela. Anda boleh menarik diri daripada kajian ini
pada bila-bila masa, untuk sebarang sebab dan tanpa penjelasan. Jika anda ingin
menyemak dan ingin membuat perubahan kepada transkrip temu bual itw, anda
dibenarkan untuk berbuat demikian. Jika anda memilih untuk menarik diri daripada
kajan ini, semua maklumat yang anda berikan semasa temu duga akan ditarik balik
daripada kajian dan dimusnahkan.

Persety juan dun Svarai persetu juan

Saya telah membaca dan memabami maklumat yang diberikan di atas, dan dengan
ini bersetuju untuk mengambil bahagian dalam kajan ini di bawah syarat-syarat
berikut:

Saya bersetuju untuk temuduga saya dirakam dalam beniuk audio |:| Ya [ ] Tidak

Saya bersetuju uniuk dikenal pasii dengan nama dalam produk D Ya D Tidak
penyelidikan.

Saya bersetufu uniuk dinamakan dalam produk penyelidikan. Bl g [ ] Tidak
Nama Peserta Tandatangan Peserta

Komirmen Student / Penyelidik
Saya, Diana Quah, berjanji untuk mematuhi prosedur yang diterangkan dalam bentuk
kebenaran ini

Tandatangan Pala jat/Penyelidik Tarikh

Peserta perlu disediakan satu salinan borang persetujuan yang ditandatangani.
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Appendix B — Consent Form for Emplovee

Consent Form for In-depth interview (for employee)

Universiti Utara Malaysia

The Law of Oceupational Sufety und Heaith of Foreign Workers in Maluysia

Student/Researcher Student Supervisor
Diana Quah Kar Bee Dr. Che Thalbi Md. Ismail
Master of Law Senior Lecturer

Universiti Utara Malaysia Universiti Utara Malaysia

dianaguah87yahoo.comhk wet

[ am a student in the Masters of Law at Universiti Utara Malaysia. My research,
entitled “The Law on Occupational Safey and Health aims to identify the actual
dif ficulties and exploitation faced by the foreign workers and to examine and analyse
if the law governing health and saficty protection sufficient to protect the foreign
workers? My hope is that my research will suggest for the improvement on law to
better protect the toreign workers in Malaysia

Description

Research participants are asked to complete a face-to-tace research interview. If you
agree, you would be asked questions concerning your personal experiences of
difficulties and exploitation faced working in Malaysia. Also you will be asked about
the possible danger taced while working with your employer. With your permission,
the interview would be audio reported. Your participation would require
approximately 30 minutes of your time. Your identity will remain anonymous.

Risk of harm to participunt

Since the questions asked could be somewhat controversial, you may face the risk of
your employer finding out about your patticipation in this interview and exposing the
truth about the inequality treatment from your employer.

Munagement of Research Information/Data All records or your participation would
be confidential. Only my supervisor and I will have access to information in which
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you are identitied. With your permission, the interview would be audio recorded and
later transcribed into text. Upon your request, you will be provided a copy of the
transcript and invited to make changes to the transcript as you wish (e.g. if you would
like withdraw a particular statement you made during an mterview). Electronic data
will be stored on a password-protected computer. Signed consent forms and paper
copies of interview transcripts will be stored in a locked tile cabinet in my home.

Use of Reseurclt Infoimaiion
The results of this study will be published in my Masters thesis, and may also be used
tor conterence publications, presentations, and published in peer-reviewed journals.

Partici pation and withdrawal

Your participation is completely voluntary. You may withdraw trom the study at any
time where practicabie, for any reason, and without explanation. If you would like to
review and potentially make changes to the transcript of the interview, you are allowed
to do so. It you choose to withdraw trom the study, all information you provided during
the interview would be withdrawn from the study and destroyed.

Consent and Conditions of Consent
| have read and understand the int ormation provided above, and hereby consent to

participate in this research under the following conditions:

I consent to the interview being audio recorded. D D
Yes No
[ consent to being identifivd by name in the products D D
ofthe research. Yl No
[ consent to being quoted in the products of the g ] []
research Wie No
Participant Name Participant Signature

Cominitinent of Student/ Researcher
L Diana Quah, promise to adhere to the procedures described in this consent form.

Student/Researcher Signature : Date

Participants should be provided a copy of the signed consent form.
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Borang Keizinan untuk temudaga yang mendalam (antuk perkerja)

UNIVE

Undang-undang Keselumatan dan Kesihatan Pekerja Asing di Malaysia

Pelajar / Penyelidik Penyelia pelajar

Diana Quah Kar Bee Dr. Che Thalbi Md. Ismail
Master of Law Senior Lecturer

Untversiti Utara Malaysia Universiti Utara Malaysia

fre

dianaquah87(@vahoo.com.hk el -3 2.

Saya seorang pelajar dalam Sarjana Undang-undang di Universiti Utara Malaysia.
Kajian saya yang bertajuk "Undang-undang Keselamatan dan Kesthatan Pekerjaan
bertujuan untuk mengenal pasti masalah sebenar dan ekspleitasi yang dihadapi oleh
pekerja asing dan untuk memeriksa dan menganalisis jika undang-undang yang
mengawal kesthatan dan perlindungan keselamatan yang mencukupi untuk
melindungi pekerja asing? Saya berharap bahawa penyelidikan saya akan dapat
membuat cadangan untuk penambahbaikan pada undang-undang untuk melindungi
pekerja asing di Malaysia

Peneranean

Peserta kajian diminta untuk melengkapkan wawancara penyelidikan muka-ke-muka.
Jika anda bersetuju, anda perlu menjawab scalan mengenai pengalaman peribadi
pengambilan pekerja asing di Malaysia dan kesukaran yang dihadapi. Dengan
kebenaran anda, temu buat itu akan direkod dalam bentuk audio. Penyertaan anda akan
memerlukan kira-kira 30 minit masa anda. [dentiti anda akan kekal tanpa nama.

Risiko bal:ayva hepada peserta

Sejak soalan yang ditanya agak kontroversi, anda mungkin menghadapi risiko
majikan anda mendapat tahu tentang penyertaan anda dalam temu bual ini dan
mendedahkan kebenaran tentang rawatan ketidaksamaan dar majikan anda.

Penourusan Pevelidikan Makiumat 7 Data

Semua rekod atau penyertaan anda adalah sulit. Hanya penyelia saya dan saya akan
mempunyai akses kepada maklumat di mana anda dapat dikenalpasti Dengan
kebenaran anda, temu bual itu akan menjadi audio yang dirakam dan kemudian disalin
ke dalam teks. Atas permintaan anda, anda akan diberikan satu salinan transkrip dan
dijemput untuk membuat perubahan kepada transkrip yang anda mahu (contohnya jika
anda ingin menarik balik kenyataan tertentu yang anda dibuat semasa temu bual). Data
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elektronik akan disimpan pada komputer yang dilindungi dengan kata laluan. Borang
persetujuan yang telah ditandatangani dan salinan kertas transkrip temu bual akan
disimpan di dalam kabinet fail dikunci di rumah saya.

Pensannaun Viakinmat Penvelidiian

Keputusan kajian int akan diterbitkan dalam tesis Sarjana saya, danjuga boleh
digunakan untuk penerbitan persidangan, persembahan, dan diterbitkan dalam jurnal
ulasan.

Penyertaan dan pengeluaran

Penyertaan anda adalah secara sukarela. Anda boleh menarik diri daripada kajian ini
pada bila-bila masa, untuk sebarang sebab dan tanpa penjelasan. Jika anda ingin
menyemak dan ingin membuat perubahan kepada transkrip temu bual itu, anda
dibenarkan untuk berbuat demikian. Jika anda memilih untuk menarik diri daripada
kajian ini, semua maklumat yang anda berikan semasa temu duga akan ditarik balik
daripada kajian dan dimusnahkan.

Persetu juan dun Syurat persetu juan

Saya telah membaca dan memahami maklumat yang diberikan di atas, dan dengan
int bersetuju untuk mengambil bahagian dalam kajian int di bawah syarat-syarat
berikut:

Savii bersetuju untuk temuduga saya dirakam dalam bentuk audio D Ya
Saya bersetiju untik dikenal pasti dengan nama dalam produk L] ra
penyelidikan.

Saya bersetuju untuk dinamakan dalam produk penyelidikan. |:| Ya
Nama Peserta Tandatangan Peserta

Komitmen Student / Penyefidil
Saya, Diana Quah, berjanji untuk mematuhi prosedur yang diterangkan dalam bentuk
kebenaran ini.

Tandatangan Palajar/Penyelidik Tarikh

Peserta perlu disediakan satu salinan borang persetujuan yang ditandatangani.
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Universiti Utara Malaysia
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Consent Form for In-depth interview (for employee)
SLLOLOITETT GHITHTTTE| & HT6T €2 LILIG 6V Lilg.eutd (LI6TLITET(h &)

Universiti Utara Malaysia

The Law of Occupationad Safeiy and Health of Foreign Workers in Malaysia

LD Cev S Tels0 GlestflB T (B GG T lsvTaT&er Cl&mipls
LTSS TUL] LMD 2 L 6UBEVLD FLL LD

Student/Researcher Student Supervisor

LOTESOT 61T / 8y, [T & ST Nl LomegsTex! ] GLO MU 60)62 LITENT]
Diana Quah Kar Bee Dr. Che Thaibi Md. Ismail

Master of Law Senior Lecturer

Universiti Utara Malaysia Universiti Utara Malaysia
dianaguah87zvahoo.comhk = s ST

[ am a student in the Masters of Law at Universiti Utara Malaysia. My research,
entitled “The Law on Occupational Safety and Health aims to identify the actual
difficulties and exploitation taced by the foreign workers and to examine and analyse
if the law governing health and safety protection sufticient to protect the toreign
workers? My hope is that my research will suggest for the improvement on law to
better protect the toreign workers in Malaysia

IesNleuTHIL 1. 2 SH 0T WCeL W FLL GHdleor (LpGiHlsneoL LigULTled mrea
(p  Lomeotieusst.  Cleuefliprl (B Csmfleomeniset  sTHTGSTeTE5LD
o GUeIDIWIMEN  S6IQL MIGENEMTULD  HIGHILMVIUD  SeMLWITaTLD
ST LD. QeueaMpIL(h  GgmileomamesneT  UTHSMILGDST &
GUTSHILOMeT &SHTHM OMID UTHISTUL UTHISTLIenL  HiTeud &@ib
FLL G610 & o lie)] &G i TmeLd. Gsv Swmeled 2 eer ClsuefibrL (b
QIBTLOIEL TeNTT SHEvrar HMOOUTS LIT &S MUIL SMHIT & FLL &det
(PeTGaTMMG HD&HTS  6Test  IMUEH UflhFen TG 6TeaTm) 6160
BTGNS 2 6ans)
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Descriptinn

sl SE L0

Research participants are asked to complete a face-to-face research interview. If you
agree, you would be asked questions concerning your personal experiences of
difticulties and exploitation faced working in Malaysia. Also you will be asked about
the possible danger faced while working with your employer. With your permission,
the interview would be audio reported. Your participation would require
approximately 30 minutes of your time. Your identity will remain anonymous.

SIMOES URICHSMHUTETT ST GH(IH&HG CHITS SmIlFs Ghi ST amene
(WIg &S CHLSLIUBGHMATST. HRiGeT eUUSQSTETEINT ST 6T6iTmmev,
wGeHwmaley  wesyfliyd &L MG IDOMID  SJ6GIL 6L
S HueummletT Gefll Ll aismiuehisGeneTll UDHHiLl  Gasitailssner
prissn CoHL& Ceussm(pid. 2 MG Lauill &b ussnyflujb Gumg)
gHUEL  oumugens umht Bt Calsuu@elTgen o misen
QIO HILL 68T, CuL g G siflefésUuhD. 2 MG LhiGaiy
o FuGeT  GHOD &0y 30 HOLfGT  CoHemeuluGld. o MISe
SIEHLWITSTLD T6uT & SHBMOG HUILNTE @) & GLD.

Risk of Lurm to purticipant

LIBIG ST 465 SRIG slsmer s IS LD LGSy

Since the questions asked could be somewhat controversial, you may face the risk of
your employer finding out about your participation in this interview and exposing the
truth about the inequality treatment from your employer.

CaatallsEns@ GaHLLIT MM FJFmasGIIiLST s GhHeeomd, ha
CULg %@ 2 mgen UkiGafiusmul uoml Q& ke Gi&meTatad, 2 miser
WwaeoneMulL b GurhE FsHgeulsrand b 2 65T enDsnIL
SDLOLUGRS H6YLD 2 RGeT  (WHeoTeTlledl JumUGsmng  Hrisen
Flh&HSSHe0 MLD.

Vianugement of Research Infermarioias/Datu

SUTTIIFS &E6250 . &I8Y GLOGVT 50075

All records or your participation would be contidential. Only my supervisor and 1 will
have access to information in which you are identitied. With your permission. the
interview would be audio recorded and later transcribed into text. Upon your request,
you will be provided a copy of the transcript and invited to make changes to the
transcript as you wish (e.g. it you would like withdraw a particular statement you made
during an interview). Electronic data will be stored on a password-protected computer.
Signed consent forms and paper copies of interview transcripts will be stored in a
locked file cabinet in my home.

6T6LBV M LG SHEFLD 3icLEVE) 2 MG URGC SN GFsfwmns GhsGLD.
sTedT  GOHUMTsmeULITET] LHMID BRIGHT iemL IWTaTD  Ssoiiul L
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HFHEU HEHM6TT W SemevL]  QUMeTT&HT. 2 MiGeT  SIFHIDSIL|L_ 6T,
G & meseD spellliLugey Qg iUl sitel] o enJ&HE 2 6nJ&HsLILQ LD.
o RI&6T Geustni(hGC e et g LILemL UN6D. 1N ssTerv&lfILIL 1o 63T H&emen
o MIBEHEHG  cupRIGaiTest, Cen Hrsear  all@GoyD  ug
lg P eTerO SR Ig 60 LIHMRSEDET QFIW DD SLLGOTT&H6r (1.8,
25 Chysmewedlst Cumy GNUILL @@ ANSHOHEHU  HRiGeT
Sprbul Qum eN@pbilemed). lsitenam $I6d (5 HLeUFEIFTE
LIngSTSsULLL.  Semiaflulled GaBIGSILURLLD. sns6lUmiibL_ L
RUILGE Ligeumisen WHmID Culy NgHser unmi (NyHaer etsir
afi’ 196D (1 L 1q.1 CHMUIL| SEDLDEFFTM6USHE 6T CEOSSILEID.

Use of Researca {aformition

QTGS FE6260 LUISHTLIT(R

The results of this study will be published in my Masters thesis, and may also be used
tor conference publications, presentations, and published in peer-reviewed journals.

Ah& o UIaTsiT (Wig ey sTerrd] Lomervl_Jery gy liaied Cleuefiuili_LLBib,
Coah  LOMBITLIg6d  LNJ&IHSGT  NMSEHSHIL FSET LOHMID &6
HIUMLIeY LGS flensseT o Hlilsummlsy CleusTui_ L eomb.

Parficipation and withidrmval
LIBIC SO 0D & N BT GILI I&60

Your participation is completely voluntary. You may withdraw from the study at any
time where practicable, tor any reason, and without explanation. If you would like to
review and potentially make changes to the transcript of the interview. you are allowed
to do so. If you choose to withdraw trom the study, all inf ormation you provided during
the interview would be withdrawn trom the study and destroyed.

9 RIGET LRGN (P(POHWINTS SHETTIUDNS 2 &Tengl. 6ThE
Crhrs Sleyn [H6M L_(LN6M MuTlev, 6T ST 600 S MSHT H6Y LD,
eNen&HLNESTO,  6HG CHISGSD BT  UgliNedlsha!
671608 &6V MLD. HfuHeT MLl Fevensar QF W QTI(HLDNHTe, GIb 8T 638760
la I eTeVSIFILL 1960 WIHMMSEETE CFUILIOTD (TEM T, HEUITT)]
QFL o0 &HEs LG S6T. g uieNed Q(BbHE HhiseT LNeTelhl &
e(pLhNenmey, CRISTaweNesT GUTEH BhiGeT PRSI  eD6THH)
8861 60&(EHLD Lilg LILTNe0N(h hg 613l6v &6 UL SiLflé &UUHLD.

Consent amid Conditions of Consent
SPLILIS 6V LODIILD $RLILIS SO [BlLIE S 502607 & 61T
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[ have read and understand the information provided above, and hereby consent t©
participate in this research under the tollowing conditions:

CoGev suULDRISLILL. L § 6606V BHIT6H Lig §FI L|ifih&| €& 6iu1(h. 6T 61K LD
aiflsafled Qb oIl FRSGEG LRIGCHMS sRLIL &6 &iTer &G M 6oT:

[ consent 1o the interview being audio recorded. Ij =
udley QEFnunul L gy lg Guam o No/

G 78T 6506y 5 [HIT 60T RULSCSMETHG M. gyih @evenev
[ consent to being identified by name in the D D
products of the research. st No/

S TMLF & &l sefles QuUfley Sylb Qevemeo
SI6W L_UUT6ITLD SIT 6701 [HIT 63T

IS 6) ST e SIGM 637,

I consent to being quoted in the products of the |:| []
research. ot No/

IHITSOT L TMLE Sllest SUWIMLLSeled i @b emev

CLoMG &6 SML L gL IS6 SITeNSHIC mear.
Participant Name/ URIG&MUITeNflear GlLum

Participant Signature/ UMIGSMUITENT] s0S6IWITLLLD

Conunitment of Student/Reseqrcher
LOTTSOT VLT 24 AT UISFE LIT 61T 169 5911 50

L Diana Quah, promise to adhere t© the procedures described i this consent form.
IBTEST, L WiTesimT  Geull, @QIhs eRLILH6L  oulg eudhKhlev aNeufiSSULILL
HENL (Lpen M &1t S L_LTlig SEledrment 2_m) HlileNSHIC medt.

Student/Researcher: Signature
Date:

Participants should be provided a copy of the signed consent form
LIRIG&MUTEN &61T sn&GIuImIUBIL LI L 62111560 Lilg 6U& Hl68T [H&60160
QULDMIS Geusdur(HiD.
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Consent Form for In-depth interview (for employee)
weiuBuseud my un F umeslBaan (dmduvaingm)

IR

P \;f‘-w-\q: )
7 X

ng’}’/"/‘ Universiti Utara Malaysia

The Law of Occupational Sufety and Health of Foreign Workers isn Maluysia

L k7 = LI =
ﬂ‘ﬂ‘ﬁﬂ]ﬂ'?'lﬂ?Elﬂ?lﬂijﬁ@ﬂﬂﬂjuﬂ ﬁD".i.f”ﬂﬂﬂi:‘]?'Uwuﬂa‘o"f‘f'ﬂﬂ'ﬂ'l'm’)dlﬁ&’d T‘HFI'NFH'JT'H l]?;‘:!ﬂﬂﬂ]lﬁl‘ﬂ'ﬂ

Student/Researcher Student Supervisor
woanen / 1inide Hanrhiian

Diana Quah Kar Bee Dr. Che Thalbt Md. Ismail
Master of Law Senior Lecturer

Universttt Utara Malaysia Untversitt Utara Malaysia
dianagquah87vahoo.com.hk er 4 ang

[ am a student in the Masters of Law at Universiti Utara Malaysia. My research,
entitled “The Law on Occupational Safety and Health aims to identify the actual
difticulties and exploitation faced by the foreign workers and o examine and analyse
if the law governing health and safety protection sufficient to protect the foreign
workers? My hope is that my research will suggest for the improvement on law to
better protect the foreign workers in Malaysia
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Description

A ez

Research participants are asked to complete a tace-to-face research mterview. If you
agree, you would be asked questions concerning your personal experiences of
difficulties and exploitation faced working in Malaysia. Also you will be asked about
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the possible danger taced while working with your employer. With your permission,
the interview would be audio reported. Your participation would require
approximately 30 minutes of your ttme. Your identity will remain anonymous.
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Risk of Irsn to participuint
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Since the questions asked could be somewhat controversial, you may face the risk of
your employer finding out about your participation il this interview and exposing the
truth about the inequality treatment from your employer.
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Maniigement of Research {nformation/Data
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All records or your participation would be confidential. Only my supervisor and I will
have access to information n which you are identified. With your permission, the
interview would be audio recorded and later transcribed into text. Upon your request,
you will be provided a copy of the transcript and invited to make changes to the
transcript as you wish (e.g. it you would like withdraw a particular statement you made
during an interview). Electronic data will be stored on a password-protected computer.
Signed consent forms and paper copies of interview transeripts will be stored n a
locked file cabinet n my home.
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Use of Researciy Lnf ormation

mitidoyen iy

The results of this study will be published in my Masters thesis, and may also be used
for conference publications, presentations, and published in peer-reviewed journals.
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Participation and withdrawal
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Your participation is completely voluntary. You may withdraw from the study at any
time where practicable, for any reason, and without explanation. If vou would like to
review and potentially make changes to the transcript of the interview. you are allowed
to do so. If you choose to withdraw trom the study, all information you provided during
the interview would be withdrawn trom the study and destroyed.
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Coasent and Conditions of Consent
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| have read and understand the information provided above, and hereby consent to
participate in this research under the following conditions:

I8 s nuaz v Lo gt Wy 1ed ez veduoon Iiasme hums 3ol mo 18 Jou ot o hlil:

[ comsent to the interview being audio recorded |:l D
Futueen E ol Dudi ndas Yes/ & No/s
{ consent to being identified by name in the products |:| D
of the reseurch. Yes/ 15 No/l
Fusaniudinegn sy Inede lun@aingae meidy | ‘

{ consent to being quoted i the products of the [ []
research. Yes/ ¥ No/ti
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Participant Name/ Foiid5m
Participant Signature/ moduvaaidiu

Commitment of Stud ent/ Researcher
A R Eima i ndne ) /i

L, Diana Quah. promise to adhere © the procedures described in this consent torm.
Fulmaniwand doyrdrsUiu Finud wreuiilfeiune i u el

Student/Researcher Signature Date

Participants should be provided a copy of the signed consent form.
Eviineny awen STFUd L i sifasu
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Appendix C - Interview Questions For Emplover

Universiti Utara Malaysia

INTERVIEW QUESTIONS FOR THE MASTER OF LAW (FOR
EMPLOY ERS-open ended)
(LL.M)

SOAL SELIDIK TINJAUAN UNTUK
SARJANA UNDANGUNDANG (LLM)

Title of Research: Occupational Safety and Health of Foreign Workers in
Malaysia

Tajuk Penyelidikan: Keselamatan dan Kesiliatan Peker ja Asing di Malaysia

1. As an employer to the toreign workers, what are your responsibilities towards
your foreign workers under the Law? Please list down.

[

Of all that you have mentioned, which one do vou consider is lacking in the

employers employing toreign workers in our country today? Please explain.

Is there a ditference between foreign worker and local worker under

Occupational Satety and Health Act 19947

4, How can the involvement and support trom the government to the employers
has contributed towards the prevention of workplace injury for the foreign
workers?

5. What has worked well tor you so tar? Please elaborate.

6. What other tvpes of support (tfrom other parties) do you think would help to
improve the OSH of foreign workers in Malaysia?

7. When there is injuries and death sutfered by the foreign workers at workplace,

which parties do you think is most likely to be responsible?

[#S]

8. What other party/parties do vou think could also contribute in improving the
current state ot OSH for toreign workers in Malaysia?

9. As an employer yourself, what is the weakness in the current Law in providing
sutficient protection to the foreign workers? Please elaborate.

10. As an employer yourselt, how likely can an employer escaped from liability
when their Toreign worker suffers injury or even death at their work place?

11. Lastly, what recommendations do yvou have tor reducing the exploitation of
toreign workers

Is there anything else that you would like to add? Thank you for your time.
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INTERVIEW QUESTIONS FOR THE MASTER OF LAW (FOR
EMPLOYERS-close ended)
(LL.M)

SOAL SELIDIK TINJAUAN UNTUK
SARJANA UNDANG-UNDANG (LLV 1)

Title of Research: Oecupational Safety and Health of Foreign Workers in
Malaysia

Tajuk Penyelidikan: Keselamatan dan Kesihatan Peker ja Asing di Malaysia

1. Have you heard of the “Preventive Safety Culture™ suggested by OSH- Master

Plan 20157

)

[f you were to hire a foreign worker without a proper contract, would you stifl

consider that foreign worker as your employee? If yes would you still give

him/her the same treatment as your other employee?

3. In your opinion, do you think your effiort of providing the toreign worker a safe

workplace has to do with what is required by the law?

4, Is it true that many employers avoid hiring foreign worker in the proper way
{by having a contract) because they will have more responsibilities under the

law as compared to those that is hired without a contract?

Is SOCSO important for all employees (including foreign workers)?
Do you know that toreign workers are not covered by SOCSO?

Are all your toreign workers covered by medical insurance?

N

when your foreign workers are injured at work?
9. Have you heard of Trade Union?
10. Do you allow your foreign workers to be part of Trade Union?

Is there a requirement under the law that you are responsible to make a report

L1. If you have to choose between spending money to provide safety equipment
and training to your toreign workers and being tined by the entorcement of'ticer
after being exposed, which one would you choose? Please be honest with vour

answer.
12
than to provide compensation after injury or death happen? Why?

Is there anything else that you would like to add? Thank you for your time.
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Appendix D — Interview Questions for Foreign Workers

.".r
\_‘y' Universiti Utara Malaysia
AU

INTERVIEW QUESTIONS FOR THE MASTER OF LAW (FOR FOREIGN
WORKERS-open ended)
(LL.M)

SOAL SELIDIK TINJAUAN UNTUK
SARIANA UNDANGUNDANG (LLM)

Title of Research: Occupatienal Safety and Health of Foreign Workers in
Malaysia

Tajuk Penyelidikan: Keselamatan dan Kesihatan Peker ja Asing di Malaysia

. As a foreign worker in Malaysia, what are your rights tor your satety and health
at workplace under the Law? Please list down.

2. Of all that you have mentioned, which one is not available tor you at vour

workplace? Please explain.

What will happen when you are injured at workplace?

What are the inequality treatment taced by you at your workplace? Please

elaborate.

5. 'What other types of support (from other parties) do you wish to get in order to
improve your rights as an employee in Malaysia? Please list down,

6. When there is injuries and death suffered by the foreign workers at workplace,
which parties do you think is most likely to be responsible?

7. What usually happens when there is injury or death (ifat all) happened at your
work place? Please elaborate.

8. What are the difficulties taced by you at workplace when it comes to your
rights, and work safety?

9. Lastly, what changes would you like to see in the future in the providing a
better protection lor foreign workers?

£ L2

Is there anything else that you would like to add? Thank you for vour time.
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INTERVIEW QUESTIONS FOR THE MASTER OF LAW (FOR FOREIGN
WORKERS -closed ended)
(LL.M)

SOAL SELIDIK TINJAUAN UNTUK
SARJANA UNDANGLUNDANG (LLM)

Title of Research: Occupational Safety and Health of Foreign Workers in
Malaysia

Tajuk Penyelidikan: Keselamatan dan Kesiliatan Peker ja Asing di Malaysia

Do you think having a work contract with your employer is important? Why?
Do you have medical insurance?
How long do you work in a day?
What are the inequality treatments faced by you at your workplace? Please

B W

elaborate.

5. What other types of support (from other parties) do you wish to get in order to
improve your rights as an employee in Malaysia? Please list down.

6. When there is injuries and death suffered by the foreign workers at workplace,
which parties do you think is most likely to be responsible?

7. What usually happens when there is injury or death (if at all) happened at vour
workplace? Please elaborate.

8. What are the difticulties taced by you at workplace when it comes to your
rights, and work satety?

9. Lastly, what changes would you like to see in the future in the providing a
better protection for foreign workers? Is there anything else that you would like
to add? Thank you tor your time.
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Appendix E- Sample of contract of employment

CONTRACT OF EMPLOYMENT

This CONTRACT OF EMPLOYMENT is made on this day.... month
iR 20... between.......... (hereinafter reterred to as “the Employer™) of one part
A, o Passporth NO, o .atiuaieii and/or Birth Registration No. .........
(hereinafter veterred to as “the Worker™) of the other part.

WHEREAS the Employer shall employ the Worker in accordance with the
terms and conditions of this Contract of Employment and subject to the laws,
regulations. rules, national policies and directives of Malaysia.

IT IS HEREBY AGREED as follows:

% Duration of this Contract of Employment
The duration of this Contract of Employment shall be for a pertod of

............. vear(s) commencing on the day of arrival of the Worker in
Malaysia until such time the Contract of Employment is terminated in
accordance with the terms and conditions of this Contract of Employment.

2. Wages

2.1 The Worker shall receive a basic wage of RM
(excluding allowances and overtime). This basic wage shall comply
with the national minimum wage.

2.2 Wages shall be paid by the Employer on a monthly basis not
later than seventh day of the following month.

2.3 The payment of the monthly wages shall be made through a bank

account in the worker's name

3. Working Hours

Working hours shall be eight (8) hours per day in accordance with the
labour laws m Malaysia.

4, Overtime

In the event the Worker, upon the request by the Employer, agrees to work

in excess of his normal working hours, the Worker shall be paid in

285



10.

11.

accordance with the labour laws in Malaysia.

Rest Day

5.1  The Worker shall be entitled to one (1) rest day in each week

52 In the event the Worker, upon the request by the emplover, agrees
to work on such rest day, the worker shall be paid in accordance
with the labour laws in Malaysia.

Public Holiday

6.1 The Worker shall be entitted to public holidays in accordance with
the labour laws n Malaysia.

6.2 [n the event the Worker, upon the request by the employer, agrees
to work on such public holiday, the worker shall be paid in

accordance with the labour laws in Malaysia.

Anmnal Leave

The Worker shall be entitled © annual leave i accordance with the

labour laws in Malaysia.

Levy

The payment of levy is subject to the relevant laws, rules, regulations,
national policies and directives applicable in Malaysia from time to time in
torce.

Medical and Accident Insnrance

The Worker shall be insured under the Foreign Worker’s Compensation
Scheme (FWCS) under the Workmen's Compensation Act 1952 and if
applicable, the Foreign Workers Health Insurance Scheme (SPIKPA).

Dednctions

The Employer is entitled to make deduction for not more than 30% in a
month from the Worker’s wages in the event of any monetary advance in

accordance with the labour laws in Malaysia.

Accommodation
The Emplover shall provide the Worker with reasonable accommodation
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12.

with basic amenities in accordance with the laws, regulations. rules,
national policies and directives in Malaysia.

Sick Leave

The Worker shall be entitled to a paid sick leave in accordance with the labour

laws in Malaysia.

13.

14.

12.1 Any penalty or compound due to the failure of the Employer to do
so shall be borne by the Employer.

Air Passage

The first travelling expenses from ................. to any agreed point of entry
in Malaysia shall be borne by the Worker and the expenses trom any
agreed point of exit m Malaysia to ............. shall be borne by the

Employer upon completion of this Contract of Employment.

Repatriation

14.1 The repatriation cost of the Worker from his place of work in
Malaysia to his. original exit point in ........cc...... shall be borne

by the Employer under the following circumstances:

(i) at the completion of this Contract of Employment;

(1)  termination of this Contract of Employment by the
Employer other than non-compliance of the terms and
conditions of this contract of employment by the worker;

or

(ii) termination of this Contract of Employment by the worker due
to non-compliance of the terms and conditions of this

Contract of Employment by the Employer.
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15.

16.

17.

14.2 The Worker shall be responsible for all expenses relating to

repatriation under other circumstances that are not mentioned in

Clause 15.1.

The term “original exit point” in this Contract of Employment shall mean

Repatriation in the Case of Death of the Worker

In the event of death of the Worker, the funeral and repatriation of the
remains shall be arranged at the expense of the Employer as provided for

the Workmen’s Compensation Act 1952 [Act 273].

Termination

16.1 In the event the Employer intends to terminate this Contract of
Employmeut , the Employer shall give two (2) months’ notice of his
intention to terminate such Contract of Employment or two (2)
months’ wages m lieu of notice to the Worker, and shall provide air

fare to ........... for the Worker.

16.2 In the event the Worker intends to terminate this Contract of
Employment, the Worker shall give two (2) months’ notice or
indemnity two (2) months” wages mn lieu thereot to the Emplover

and the Worker shall bear the cost of air fare to

Restrictions

17.1 The Worker shall not participate in any political activities or
activities of those connected with political organizations in

Malaysia,

17.2 The Worker shall not change employment during this Contract

of Employment period and shall not carry or do other business.
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18.

19.

17.3 It the Worker is found by the competent authority concerned
creating soclal problems or engaging in any illegal, subversive or
criminal activities, the Worker shall be dismissed from the job and

shall be repatriated to ............. at the Worker's own expenses.

17.4 1In the event the Worker marries any person in Malaysia during the
worker’s period of employment under this Contract of Employment,
the Government of Malaysia reserves the right to revoke the Visit

Pass (Temporary Employment) of the Worker.

Extension

The Employer and the Worker may agree that the contract of
employment may be extended, subject to relevant laws, regulations, rules.
national policies and directives relating to employment applicable in

Malaysia.

Safekeeping of the Passport

19.1 The Employer shall not keep the passport of the Worker in his/her

custody.

19.2 The Worker shall carry the passport all the time. In the event that
the Worker’s passport is lost or damaged, the Worker shall bear

all related expenses.

19.3 The Worker shall submit the passport to the Employer for the

following purposes:
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20.

21.

22,

23.

24.

(i)  medical screenings;

(i)  application of Visit Pass (Temporary Employment);
(iii)  application of Foreign Workers Identity Card; and
(iv)  renewal of Visit Pass (Temporary Employment).

The passport shali be returned to the Worker upon completion of these

purposes.

In the event that the Worker's passport is lost or damaged while in the
custody of the Employer for the above mentioned purposes, the Employer

shall bear all related expenses.

Foreign Worker Identity Card

The employer shall ensure that each Worker receives the Foreign Worker

Identity Card (I-Kad).

Outstanding Wages

In the event the worker is to be repatriated before the expiry of this Contract
of Employment, the employer shall pay all outstanding basic wages and
all other payments owed to the worker subject to the relevant laws,
regulations, rules, national policies and directives relating to employment

applicable in Malaysia.

Amendment

The Employer and the Worker may amend this Contract of Employment
to incorporate any other terms and conditions which shall be more

tavourable to the Worker.

Time is an Essence

Time whenever mentioned shall be the essence of this Contract of
Employment.

Interpretation
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25,

26.

27.

28.

In the event there is a contlict of interpretation between the English text and
any text in other language used in this Contract of Employment, the English

text shall prevail.

Laws

This Contract of Employment shall be subjected to the laws of Malaysia.

Succession

This Contract of Employment shall be binding of the successor in title,

assigns, personnel, representatives of the parties hereto.

Language of this Contract of Employment

This Contract of Employment shall be prepared in four (4) original
texts, two (2) each in English and language of the country of origin of

the worker, all texts being equally authentic.

Renewal of Worker’s Visit Pass (Temporary Employment)

281 The Employer shall renew the Worker's Visit Pass (Temporary

Employment) three (3) months before the expiry date.
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IN WITNESS WHEREOF the parties hereto have signed this Contract
of Employment on the day and year mentioned at the beginning of
this Contract of Employment.

{Employer's Signature) (Worker's Signature)
Name: Name:
NRIC No. Passport No.:
Address: Emergency Contact No,
................................................... [ hereby
declare details ot (Signature of Witness from Employer) my
dependant:
Nane: Name:
Address: Address:
Contact No.

............ (Signature of
Witness Trom Worker)
Name:

Address:

(Note:

For Cambodia workers, they shall request approval with Cambodian
Recruitment Agency for the extension of the Contract of Employment
agreed between the worker and the employer. This is upon the request
from the Cambodian Government and was included in the MOU signed on
10 December 2016
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