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ABSTRAK 

Pembahagian kuasa kerajaan seperti yang termaktub di dalam perlembagaan 
persekutuan adalah isu paling penting yang dihadapi oleh sesebuah negara 
persekutuan pada saat permulaannya. Selepas  kejatuhan rejim Saddam Hussein pada 
tahun 2003, federalisme telah diterima pakai oleh Iraq di bawah Perlembagaan 2005 
yang kemudianya telah mengubah negara tersebut dari negara kesatuan ke sebuah 
negara persekutuan. Walau bagaimanapun, isu pembahagian kuasa antara kerajaan 
persekutuan, kerajaan wilayah/tempatan, dan governorates sebagaimana yang 
ditetapkan  oleh  Perlembagaan  2005 adalah bercanggah dengan konsep persekutuan 
dan desentralisasi pentadbiran yang biasa diamalkan di negara-negara persekutuan 
yang lain. Terdapat juga percanggahan antara peruntukan perlembagaan dan aturan 
pembahagian kuasa yang mana ianya telah memberi kesan kepada penggunaan kuasa 
tersebut serta menjejaskan kestabilan dan keselamatan negara. Salah satu persoalan 
kajian yang ditimbulkan adalah mengenai pembahagian kuasa antara kerajaan pusat 
dan kerajaan tempatan di bawah Perlembagaan 2005. Oleh itu, objektif kajian ini 
adalah untuk mengkaji sistem persekutuan dan aplikasinya di Iraq. Pada masa yang 
sama, ia mengkaji pembahagian kuasa antara kerajaan persekutuan dan tempatan 
seperti mana yang ditetapkan di dalam Perlembagaan Iraq 2005. Di samping itu, ia 
juga menganalisis sistem disentralisasi pentadbiran berdasarkan pembahagian kuasa 
yang diamalkan oleh governorates. Kajian ini juga menjelaskan aplikasi federalisme 
di wilayah Kurdistan dan akhir sekali, memberi cadangan bagi menambahbaik sistem 
persekutuan di Iraq. Metodologi yang diguna pakai di dalam kajian ini adalah 
penyelidikan doktrin undang-undang dan kaedah kualitatif.  Di samping itu, beberapa 
siri temubual secara semi-struktur telah dijalankan, sama ada secara bersemuka atau 
melalui penggunaan e-mel. Berdasarkan hasil kajian, terdapat salah faham terhadap 
pengagihan kuasa perlembagaan di kalangan kerajaan persekutuan, kerajaan 
wilayah/tempatan dan governorates. Terdapat juga salah faham mengenai konsep 
desentralisasi pentadbiran dan federalisme. Di samping itu, sistem persekutuan di 
Iraq tidak selaras dengan negara-negara lain yang mengikuti konsep federalisme dari 
segi teks dan pemakaiannya. Kajian ini mencadangkan agar beberapa peruntukan 
perlembagaan mengenai pengagihan kuasa dipinda atau dimansuhkan dengan apa-
apa cara yang dipersetujui mengikut konsep and applikasi federalisme yang diterima 
pakai secara meluas di kalangan negara-negara persekutuan di seluruh dunia. 
 
Kata Kunci: Sistem Federal, Pembahagian Kuasa, Kerajaan Persekutuan, Kerajaan 
Tempatan, Perlembagaan Iraq 2005. 
 
 
 

 

 

 

 



 

iv 
 

ABSTRACT 

The distribution of powers of government embodied in the Federal Constitution is 
the most important issue facing a federal state at its inception. Following the 
downfall of Saddam Hussein and his regime in 2003, Iraq has adopted federalism 
under the Constitution of 2005, which subsequently transformed the country from a 
unitary state to a federal state. Nonetheless, the issue of power distribution between 
the federal government, regional governments, and the governorates as prescribed in 
the Constitution is contradicting with the concepts of federalism and administrative 
decentralization which are normally practiced in other federal states. There is also a 
disparity between the constitutional provisions and distributional arrangement of 
powers of which has affected the use of the powers, as well as undermined the 
stability and security of the country. One of the questions of the study is about the 
division of powers between the central government and local governments under the 
Constitution of 2005. Therefore, the objective of this study is to examine the federal 
system and its application in Iraq. At the same time, it studies the distribution of 
powers between the federal and local governments in Iraqi Constitution of 2005. It 
also analyses the system of administrative decentralization in light of the division of 
powers practiced by the governorates. This study also examines the application of 
federalism in the Kurdistan region and lastly, to propose recommendations for the 
improvement of the federal system in Iraq. The methodologies adopted in this study 
are doctrinal legal research and qualitative approach. In addition, a series of semi-
structured interview were conducted, either face-to-face or through the use of email. 
Based on the findings of the study, there is a misconception towards the distribution 
of the constitutional powers among different levels of rulings represented by the 
federal government, regional governments and governorates. There is also a 
misconception on the concept of administrative decentralization and federalism. In 
addition, federalist system in Iraq is inconsistent with other countries that follow the 
concept of federalism in terms of text and its application. This study recommends 
that some of the constitutional provisions regarding the distribution of powers are to 
be amended or repealed in any agreeable ways according to the widely adopted 
concept of federalism and its applications among the federal states around the world. 
 
Keywords: Federal System, Distribution Of Powers, Federal Government, Local 
Government, Iraqi Constitution of 2005. 
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1 

CHAPTER ONE 

INTRODUCTION 
 
1.1 Background of the Study 

Federalism first emerged in the fifth century1 in ancient Greek cities at the time when 

a great deal of social and cultural development was enjoyed. In addition, there was 

the emergence of various unions such as the empire of Charlemagne in the ninth 

century, Switzerland Federalism at the end of the twelfth century, and federalism of 

the low-land in the sixteenth century.2 

 

The United States (US) has been considered as one of the oldest and most important 

federations in the world, having maintained federalism since 1789. Similarly, 

Switzerland Federation in 1848 and Canadian Federation in 1867 have been 

continuously maintained since their initial application. After World War II, Federal 

Unions appeared in West Germany in 1949, in India in 1950, in Malaysia in 1963, in 

Pakistan in 1971, and in the United Arab Emirates in 1971.3 

 

                                                           
1 Ursula K. Hicks, Federalism, Failure and Success, A Comparative Study (London: The Macmillan Press Ltd, 
1978), 15. 
2 Amjad Zine El Abidine Toama, "Future of Federal System in Iraq-Study International Experiences," AL 
Mustansiriya of Arab and International Studies, no. 47 (2014): 5. 
3 Raad Kassem Saleh, "Power Systems in Federal Government and Democracy-Australia a Model," AL 
Mustansiriya of Arab and International Studies, no. 35 (2011): 42-43. 



 

2 

It is important to indicate that there are 28 federal states in the world.4 However, they 

differ to various degrees in the distribution of powers between the federal 

government and the regions. Some states have strict centralization with a weak 

federal system, while others have features in place that allows the centralized 

government to bypass the autonomy of its constituent units. The presence of 

countries such as South Africa and Spain are also significant to any discussion 

regarding federalism. Although both countries are practically considered examples of 

a federal union, they do not adopt the exact wording of a federal union in their 

Constitutions because they feel that the federal system may reduce respect for 

national unity.5 

 

Since inception in 1921 and the issuance of the first Iraqi Constitution in 1925, Iraq 

relied on a decentralized administrative system for the governance of its 

governorates. It should be noted that the subsequent temporary Iraqi Constitutions of 

1958, 1963, 1964 and 1968 were included.  

 

The practical application of a political system in Iraq showed an initial dependence 

on administrative centralization for governance of the Iraqi governorates.6 The 

Constitution of 1970 adopted a form of decentralization in the administration of 

governorates,7 which was confirmed by Governorates Law No. 159 of 1969. The 

practical governance of the former regime showed its adoption of strict centralization 

for the administration of government in the governorates. Additionally, the heads of 

                                                           
4 Raad Kassem Saleh, Power Systems in Federal Government and Democracy-Australia a Model, n 3, 42. 
5 George Anderson, Introduction in Federalism-What is Federalism? and How Succeed Around the World 
(Canada: Forum Federal Regulations, 2007), 4; Oscar Hidalgo-Redondo, "Centralisation and Disgregation and 
Public Opinion: the Future of the Spanish State of Autonomias," Federal Governance 12, no. 1 (2015): 6. 
6 Ismail Sasaa Ghaidan, "The Regional Administrative Decentralization in Iraq," Journal Message of Rights 
(2012): 21. 
7 Article 8/b of The Iraqi Constitution of 1970. 
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administrative units were appointed under presidential decree based on the proposal 

of a minister and Cabinet approval,8 regardless to the Kurdish region. 

 

The Kurdish situation is unique as the result of the ongoing conflict between the 

Kurds and the Iraqi government regarding the government‟s refusal of ethnic Kurds 

for nationality. Consequently, the Iraqi government had to calm the political situation 

in Iraq in general and Kurdistan in particular.9 

 

A convention was held on March 11, 1970 between Kurdish leaders and the Iraqi 

government. It is notable that the Kurds first received official recognition of their 

national identity within Iraq's borders at that time.10 Subsequently, the Iraqi 

government issued Resolution No. 247 to amend the interim Iraqi Constitution of 

1970 by adding a clause (c) to Article 8, which stated that “Areas with predominantly 

Kurdish populations enjoy self-governance as determined by the law”.   

 

Further, the Iraqi government issued an autonomy code for the Kurdish Region No. 

33 in 1974, whereby it confirmed the Kurdistan autonomous region.11 Also, it 

granted the Kurds their national rights and the right to use the Kurdish language in 

educational institutions.12 Thus, Kurdistan enjoyed independence and relative 

autonomy compared to the rest of Iraq's governorates. 

                                                           
8 Article 13/1 of the Governorates Law No. 159 in 1969. 
9 Saad Naji Jawad, Iraq and Kurdish Issue 1958-1970 (London: House Al Salaam, 1990), 157. 
10 Fred Assrd, Kurdish Situation after Law of Iraqi State Administration (Al-Sulaymaniyah: Kurdistan Center for 
Strategic Studies, 2004), 12; Carole A. O‟Leary, "The Kurds of Iraq: Recent History, Future Prospects," Middle 
East Review of International Affairs 6, no. 4 (2002): 25. 
11Article 1 of Law Autonomy of Kurdistan No. 33 of 1974. 
http://www.moqatel.com/openshare/Behoth/Siasia21/Akrad/mol03.doc_cvt.htm )accessed February 19,  2015).  
12 Article 2/A/B of Law Autonomy of Kurdistan No. 33 of 1974. 
http://www.moqatel.com/openshare/Behoth/Siasia21/Akrad/mol03.doc_cvt.htm )accessed February 19,  2015). 
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After the Second Gulf War in 1991 and under the pressure of the popular uprising 

against the regime, Kurdistan was able to retain its autonomy as well as having 

formal legal institutions without any intervention from the Iraqi centralized 

government. In other words, it operated under administrative decentralization.13 

Hence, all Iraqi governorates were subject to the centralized administrative system 

except Kurdistan until the fall of the Iraqi political system in 2003 that applied a 

unitary state and a centralized administrative system based on the centralization of 

power in the hands of a central government. 

 

After 2003, Iraq became a federal state under the Law of Administration for the State 

of Iraq for the Transitional Period 2004 also called the Transitional Administrative 

Law (TAL).14 Federalism was also confirmed in Iraq's Constitution of 2005.15  

 

The adoption of Federalism in Iraq subsequent to 2003 and its practical application in 

legal contexts was the result of Iraq's transition from a unitary state to a federal state. 

This transition required a new system to manage the state that was different from the 

previous system. Federalism was adopted in Iraq and characterized by the ethnic and 

sectarian diversity represented in the administration by the existence of multiple 

minorities with assorted religions, ethnicity and nationalism.16 

 
                                                           
13 Alexander Dawoody, "The Kurdish Quest for Autonomy and Iraq's Statehood," Journal of Asian and African 
Studies 41, no. 5-6 (2006): 485; Shoresh Hassan Omar, Characteristics of Federal System in Iraq-Comparative 
and Analysis Study (Al-Sulaymaniyah: Kurdistan Center for Strategic Studies, 2009), 71. 
14 Article 4 of Law of Administration for the State of Iraq for the Transitional Period 2004 stipulates that: “The 
system of government in Iraq is republic, unification (federal), democratic, pluralistic, and the division of 
authorities is among the federal government, regional governments, governorates, municipalities, and local 
administrations. The National federal system is based on the geographical and historical facts and the separation 
of powers, that it is not based on origin, race, ethnicity, or creed.” 
15 Article 1 of the Iraqi Constitution of 2005 stipulates that: “The Republic of Iraq is a single federal, independent 
and fully sovereign state in which the system of government is republican, representative, parliamentary, and 
democratic, and this Constitution is a guarantor of the unity of Iraq.”    
16 Thomas Christin and Simon Hug, "Federalism, the Geographic Location of Groups, and Conflict," Conflict 
Management and Peace Science 29, no. 1 (2012): 94; Yasser Ali Ibrahim and Esraa Aladdin Nuri, "Federalism in 
Iraq after 2003-Present and Future," Journal of Political Issues, (2014): 220. 
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The Iraqi society17 is predominantly composed of Muslims, who form 97 percent of 

the total population,18 and others who have other religions19 and different 

nationalities.20 Accordingly, the diversity existent in Iraq requires democratic rule 

that contains all the components of society and affords equal representation. 

Therefore, federalism is able to deal positively with the issues of social, national, 

political and religious diversity as it is done in other nations. Since any negative 

behaviour typically leads to divisions in society and may fuel ethnic or sectarian 

conflict, the application of democracy in Iraq faces a substantial challenge. The 

failure to address conflicts within the framework of federal democratic rule will 

restore Iraq to the dictatorship that previously plagued it.21 

 

Although the federal system included in the Iraq Constitution of 2005 compatible 

with the components of Iraqi society, it did not arise under normal circumstances 

typically suitable for the emergence of a federal union. On the contrary, it came 

about under the circumstance of foreign military occupation and internal disorder 

accompanied by the collapse of its previous highly centralized political system. This 

action was reflected in the subsequent application of federalism and the distribution 

of powers between the federal and local governments. 

 

                                                           
17 Abdul Jabbar Ahmed, Decentralization and Federalism in Iraq (Jordan: Friedrich Ebert Foundation, 2013), 2. 
18 Muslims are divided to the Shiites, who form 55 percent, and the Sunnis, who constitute 40 percent. 
Ahmed, 3. 
19 Other religions are divided to Christian, Sabean, Yazidi, Shabak and Alkakaiah that are about 3 percent of the 
total population. 
Ibid. 
20 Nationalism in the country is composed primarily of Arabs, who represent 80 percent, and the Kurds, 
representing 17 percent. The rest of the nationalism is represented by Turkmen, Alcaldo-Achuren comprising 
about 3 percent. 
Ibid. 
21 Yasser Khaled Abd Barakat, "Federalism in Iraq Style to Guarantee National Unity," Future Center for Studies 
and Research. http://mcsr.net/articals/008.html (accessed February 19, 2015). 
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Article 119 of the Iraqi Constitution of 2005 gave the choice of governance to the 

governorates that formed a region.22 Afterwards, the Council of Representatives 

issued executive procedures concerning the formation of regions No. 13 in 2008, but 

other regions had yet to be made up. Since federalism in Iraq only includes one 

region (Kurdistan); such a status is unique in the Iraqi Constitution of 2005 compared 

to other Constitutions that follow federalism. It represents a negative aspect in 

application of federalism if the situation continues in that respect. Since most 

federations consisted of two or three regions, they faced many problems.23 Therefore, 

Iraq consists of the following components that can be seen in figure 1.1 below: 

 

1. The Kurdish region, including Arbil, Dohuk and Al-Sulaymaniyah governorates, 

which follow a federal system of governance. 

2. The capital city of Baghdad and other governorates, which do not follow 

federalism, but they adopted an administrative decentralization system (Governorates 

that are not organized in a region). 

 

                                                           
22 Article 119 stipulates that: “One or more governorates shall have the right to organize into a region based on a 
request to be voted on in a referendum submitted in one of the following two methods: 
First: A request by one-third of the council members of each governorate intending to form a region. 
Second: A request by one-tenth of the voters in each of the governorates intending to form a region.” 
23 Such as the case in Nigeria as a federal state that included three regions in 1963. Due to instability created by 
this situation, Nigeria found that it is necessary to double the number of regions. Therefore, NFA consisted of 36 
regions as well as the region of the federal capital.  
J. P., Orluwene and B. Ozy, "The Pitfalls in the Nigerian Federalism," Journal of Social Policy and Society 2, no. 
1 (2007): 121-122; Rotimi Suberu, "Federalism in Africa: the Nigerian Experience in Comparative Perspective," 
Ethnopolitics 8, no. 1 (2009): 67. 
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Figure 1.1 Map of Iraq 

Source: Ethnic Geography, Map of Iraq, under 
https://ethnicgeography.wordpress.com/tag/iraqi-kurdistan/(accessed November 17, 
2015). 

 
 
1.2 Problem Statement 

The powers of the federal and local governments in a federal state are usually 

determined by the Constitution. The Constitution is considered as one of the most 

important aspects of national unity because it distributes power definitively between 

the federal and local governments. Thus, distribution of power is considered as one 

of the hottest topics facing a federal state at its inception. 

https://ethnicgeography.wordpress.com/tag/iraqi-kurdistan/
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The main problem in the Iraqi Constitution of 2005 (after this shall be referred to as 

Iraqi Constitution) is it contradicts with some of the general characteristics of the 

federal system24 especially regarding the distribution of powers between the federal 

government and the government of the regions. For example, with regard to powers 

shared between the federal government and the regional government, priority shall 

be given to the law of the regions and governorates not organized in a region in case 

of dispute. 

 

The Iraqi Constitution specified the powers of the federal government exclusively, 

while the powers which are not determined by the Constitution are belonged to the 

regions and governorates that are not organized in a region. At the same time 

however, the Iraqi Constitution granted the governorates that are not organized in a 

region the same shared powers granted to the region and federal government despite 

differences in their legal status. This situation deems to mean that the Constitution 

equalizes the legal status of governorates that are not organized in a region with the 

region at a time when the region was considered as a political unit, whereas the 

governorates that are not organized in a region were mere administrative unit. This is 

evidenced in Article 114 of the Iraqi Constitution. This would negatively affect the 

implementation of federalism in Iraq and led to many problems represented in the 

overlapping of the distribution of powers when applying their powers in practice.25  

 

 The federal state should normally consist of several regions, while federalism in Iraq 

applied in Kurdistan region only. This situation seems to be unique as compared to 

other federalism in the world thus contrasts with the federal system in general. 

                                                           
24 The researcher will discuss the details in Chapter Two. 
25 The problem will be discussed in Chapter Three. 
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Furthermore, this situation may affect the stability of the country and continuity of 

the application of federalism when the Iraqi Constitution granted Kurdistan region 

extensive powers, which reflects negatively on the relationship between the 

Kurdistan region and the governorates. 

 

Moreover, there is confusion between the concept of a decentralized administrative 

system and a federal system regarding the distribution of legislative and executive 

powers between the regional governments and governorates that are not organized in 

a region. In the opinion of the researcher, this matter leads to the overlapping in the 

distribution of powers and it is considered as being highly problematic and impactful 

for the future of Iraq. For example, Article 114 and Article 122/Second of the Iraqi 

Constitution, by which governorates that are not organized in a region were granted 

extensive powers to manage their own affairs. At the same time the governorates that 

are not organized in a region were not subject to the control and supervision of the 

central government that formed a contradiction to the foundation of a decentralized 

administration. 

 

The distribution of powers creates several issues in the application of constitutional 

provisions and their interpretation, especially if those provisions are ambiguous and 

lacking in clarity, such as having more than one meaning. In the case of the powers 

shared between the federal government and the regional government, priority is 

given to the law of the regions and governorates that are not organized in a region. 

Another case that clarifies the overlapping in the distribution of powers is that the 

Iraqi Constitution gives power to the regions and governorates that are not organized 

in a region to establish embassies and diplomatic missions in order to follow cultural, 
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social, and developmental affairs. This power which is given to the regions and 

governorates that are not organized in a region is contrary to the exclusive powers of 

the federal government.26  

 

The overlapping and misinterpretation of constitutional provisions as well as an 

incorrect application of federalism affect the future of Iraq and threaten its internal 

stability. In addition, federalism in Iraq applied in Kurdistan region only. This matter 

appears to be different as to other federalism in the world thus contrasts with the 

federal system in general. Politically, this prevents Iraq‟s development as well as 

making it vulnerable to division rather than its unity. 

 

1.3 Research Questions 

1. Are there discrepancies between the federal system adopted in the Iraqi 

Constitution of 2005 and the federal system in general? 

2. How was the distribution of powers between the federal government and the 

local government that contained in the Iraqi Constitution of 2005? 

3. How does the Iraqi Constitution of 2005 adopt administrative decentralization 

in light of the powers of governorates that are not organized in a region? 

4. How was federalism implemented in the Kurdistan region under the Iraqi 

Constitution of 2005? 

5. How can federal system in Iraq be improved? 

 

                                                           
26 The researcher will discuss the details in Chapter Three. 
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1.4 Research Objectives 

This study aims to shed light on the distribution of powers among the federal 

government, the regions, and the governorates that are not organized in a region 

under the Iraqi Constitution of 2005. The objectives of this study are as follows: 

1. To examine the federal system in general and its application in Iraq. 

2. To study the distribution of powers between the federal government and local 

government in Iraqi Constitution of 2005. 

3. To analyse the system of administrative decentralization in the light of 

powers practiced by governorates that are not organized in a region. 

4. To study the application of federalism in the Kurdistan region under the Iraqi 

Constitution of 2005. 

5. To propose recommendations for the improvement of the federal system in 

Iraq. 

 

1.5 Significance of the Study 

From an academic point of view, this study could lead to the improvement of 

literature in the area of constitutional law particularly of Iraq, which is significant 

especially when there is a paucity of literature focusing on legislative and executive 

powers between federal and local governments. 

 

The study will significantly contribute to assisting the Iraqi government particularly 

the Iraqi legislators in addressing the issue of overlapping in the constitutional 

provisions relating to the distribution of powers between the federal government and 

local government. It may help overcome the problematic issues that arise during the 
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application of constitutional provisions and their interpretation, especially if such 

texts are characterized as ambiguous or lack of clarity.  

 

The study will also help countries that have similar conditions to Iraq seek to apply 

the federal system, gaining from the benefit of the Iraqi experience with federalism, 

especially for the distribution of powers between the federal government and local 

governments in a way that ensures proper distribution. 

 

1.6 Research Methodology 

The researcher used the legal doctrinal research and the qualitative methodology in 

the course of this study. Under this part, the discussion is divided into five parts, 

including research design, research scope, types of data, data collection methods as 

well as the analysis of data. 

 

1.6.1 Research Design 

As this study is legal in nature, it adopted doctrinal approach as well as empirical 

approach. The doctrinal approach can be defined as theoretical research that has a 

relation with an analysis of legal texts, principles or doctrines, its development and 

its application.27 This method was selected because legal research included review, 

analysis, criticism, the application of legal texts, and other relevant enactments. It 

mainly depended on legal materials and resources gathered from the library.28 This 

study began with a research question which led to a number of methods together with 

direct information in the field. This approach included using and collecting different 

                                                           
27 Khushal Vibhute and Filipos Aynalem, Legal Research Methods Teaching Material (Chilot, 2009), 44; Adilah 
Abd Razak, "Understanding Legal Research," Integration & Dissemination 4 (2009): 20. 
28 Terry Huchinson and Nigel Duncan, "Defining and Describing What We Do: Doctrinal Legal Research," 
Deakin Law Review 17, no. 1 (2012): 83. 
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data that described the reality of things represented by why and how through 

recognizing the people's views. This helped the researcher deeply understand the 

subject of this study.29 

 

Apart from adopting the doctrinal approach in this research, it is equally important to 

point out that the researcher also made use of the empirical approach that is, by 

conducting interview in the process of data collection. The combination of the 

doctrinal approach with the empirical approach was to complement the data sourced 

from the Iraqi Constitution of 2005, as well as other relevant legal texts related to 

this study. The combination of these two methodologies were vital as it enabled the 

researcher to obtain first-hand information from relevant stakeholders in the area of 

constitutional law particularly, on the distribution of powers between federal 

government and local governments which forms the basis of the current research. 

 

In addition, this study followed a qualitative approach because it led to the 

development of concepts and theories. Qualitative research is descriptive in nature 

and achieves benefits through the representation of the overall point of view of the 

people, as well as providing assistance in the development of ideas used to uncover 

trends in thought and opinions, and the deep focus on the problems.30 In addition, a 

qualitative approach leads to the development of concepts and theories because of its 

descriptive nature. Qualitative research aims at gaining a deep understanding of a 

specific event. It also involves the collection of data in the form of descriptions.31  

An interview was conducted since it encouraged the respondents to share important 

                                                           
29 Norman K.Denzin, Yvonna S. Lincoln, The Sage Handbook of Qualitative Research (California: Sage 
Publications Press, 2005): 485- 499. 
30 Robert Yin, Qualitative Research from Start to Finish (New York: The Guilford Press, 2011), 8; Khushal 
Vibhute and Filipos Aynalem, Legal Research Methods Teaching Material, n 27, 17.  
31 Anwarul Yaqin, Legal Research and Writing (Malaysia: Dolphin Press Sdn Bhd, 2007), 138-139. 
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information about various phenomena with the researcher.32 The interview also helps 

the researcher to have the views of experts in the field of federalism in Iraqi 

Constitution of 2005. 

 

Furthermore, the interview supports the researcher to gain useful information needed 

for the purpose of this study. In other words, this study had the views of respondents 

regarding the overlapping in the distribution of powers between federal and local 

governments according to the Iraqi Constitution of 2005. This study design adopted 

the interview process because it is a suitable way to gain answers to the research 

questions as well as achieving the research objectives. 

 

1.6.2 Research Scope 

The scope of this study primarily focuses on the application of federalism in Iraq 

after 2003 and the transition of the Iraqi political system from a unitary state to a 

federal state. In determining the application of federalism in Iraq, this study 

emphasizes on the distribution of powers between the federal and local governments. 

The researcher therefore looks at the Iraqi Constitution of 2005 particularly by 

addressing some overlapping issues in the administrative decentralization system and 

federalism particularly in the distribution of legislative and executive powers 

between the governments of the region and governorates that are not organized in a 

region on the one hand, and the federal government and government of governorates 

on the other in spite of the fundamental difference among them. 

 

                                                           
32 Barbara Dicicco-Bloom and Benjamin F. Crabtree, "The Qualitative Research Interview," Medical Education 
40, no. 4 (2006): 314; Ulrike Schultze and Michel Avital, "Designing Interviews to Generate Rich Data for 
Information Systems Research," Information and Organization 21, (2011): 16. 
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1.6.3 Types of Data 

In this study, the primary sources were chosen from the text of the Iraqi Constitution 

of 2005, as well as other relevant legal texts related to this study. Similarly, the data 

obtained from the interview also formed the primary source for this study. The 

primary data were used together with the support of the secondary data.  

 

Secondary data comprised of relevant textbooks, government publications, legal 

treatises, academic journals, newspaper articles, unpublished theses and internet 

resources. The secondary data also supported the primary data.33 

 

1.6.4 Data Collection Methods 

This study predominantly relied on resources from the library. The data were usually 

obtained from the first source that was the Iraqi Constitution of 2005 and legal 

documents, etc. Then, the researcher adopted the second source such as earlier works 

concerning the topic, including books, statutes, articles and reports. In addition, the 

researcher collected documents from different libraries such as the Iraqi Parliament 

library, Basra University library, the University of Baghdad library, the University of 

Nahrain library, Babylon University library and the Library of Universiti Utara 

Malaysia (UUM). The researcher also used the academic online service sites on the 

internet to obtain tertiary sources such as Emerald, Proquest, SAGE Journals, Google 

Scholar, etc. 

 

As a primary source, interviewing is an important method for data collection in 

qualitative research. Hence, the data were collected from the respondents whom are 

                                                           
33 Carol M. Best and Margie Hwakins, Foundation of Legal Research and Writing, 4th ed. (New York: Delmar, 
2010), 14. 
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identified by the researcher as experts in the field. The researcher adopted a semi-

structured interview since it typically involves open-ended questions, which allowed 

participants to give free answers in the dialogue in an accurate manner to present 

their views.34 The data that was collected from the face-to-face interview enables the 

researcher to reach a deeper understanding of the views of the respondents.35 The 

researcher also adopted e-mail technique to conduct interviews concerning the 

respondents whom the researcher found difficult to reach and make a face-to-face 

interview with. This technique helped reducing the cost and time required to conduct 

the interview.36 

 

For the respondents, they were selected based on the criteria such as their post or 

position in the office, experience and knowledge in the area and their roles in 

decision-making. As a result, the selected respondents were academics specializing 

in constitutional law, members of the Iraqi Parliament and members of Constitution 

Drafting Committee (CDC) of Iraq because they had the most insightful information 

with regard to the provisions of the Iraqi Constitution of 2005. Their views are very 

useful in understanding the distribution of powers between the federal and local 

governments as well as identifying any disparity or overlapping of powers expressed 

in the Constitution.  

 

                                                           
34 Barbara Dicicco-Bloom and Benjamin F. Crabtree, The Qualitative Research Interview, n 32, 315; Zina 
O'Leary, The Essential Guide to Doing Research (Sage, 2004), 164. 
35 Catherine Marshall and Gretchen B. Rossman, Designing Qualitative Research, 3rd ed. (California: SAGE 
Publication Press, 1995), 23. 
36 Kateřina Ratislavová and Jakub Ratislav, "Asynchronous Email Interview as a Qualitative Research Method in 
the Humanities," Human Affairs 24, no. 4 (2014): 452. 
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In the current study, it involved twelve respondents.37 The choice of limited 

respondents because the qualitative sampling does not require a large number of 

participants as it is the case for quantitative research.38 They are five academics 

specializing in constitutional law, four members of the Iraqi Parliament, and three 

members of the CDC.  

In table 1-1 below shows the list of respondents. 

Table 1.1  

List of Respondents 

SN Experts Place of interview/date Rank 
1 Member of Constitution 

Drafting Committee 
Iraqi Parliament, September 6, 
2016. 

M.A., member of the 
Iraqi Parliament, 
member of 
Constitution Drafting 
Committee  

2 Parliamentary Iraqi Parliament, July 7, 2016. PhD, member of the 
Iraqi Parliament, 
Head of Commission 
of Clans, member of 
the Committee on 
Agriculture 

3 Academic Interview by proxy using email, 
July 17, 2016 

PhD-assistant prof., 
Lecturer in Qadisiyah 
University 

4 Academic Interview by proxy using email, 
July 2, 2016 

PhD-prof., Lecturer in 
Tikrit University 

5 Parliamentary Iraqi Parliament, September 6, 
2016. 

B.A, member of the 
Iraqi Parliament, 

6 Academic Interview by proxy using email, 
July 18, 2016 

PhD., Lecturer in 
Kirkuk University 

7 Member of Constitution 
Drafting Committee 

Iraqi Parliament, September 8, 
2016. 

PhD, member of the 
Iraqi Parliament, 
member of 
Constitution Drafting 
Committee, Vice-
Chairman of the 
Committee of 
Displacement and 
Migration  

                                                           
37 Sarah Elsie Baker and Rosalind Edwards, How Many Qualitative Interviews is Enough? (National Center for 
Research Methods, 2012), 8; Andrew J.B. Fugard and Henry W.W. Potts, "Supporting Thinking on Sample Sizes 
for Thematic Analyses: A Quantitative Tool," International Journal of Social Research Methodology 18, no. 6 
(2015): 671. 
38 Greg Guest, Arwen Bunce, and Laura Johnson, "How Many Interviews are Enough? An Experiment with Data 
Saturation and Variability," Field Methods 18, no. 1 (2006): 79; John W. Creswell, Research Design: Qualitative, 
Quantitative and Mixed Methods Approaches, 3rd ed. (London: SAGE, 2009), 178; Nicky Britten, "Qualitative 
Research: Qualitative Interviews in Medical Research," British Medical Journal 311, no. 6999 (1995):253. 
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8 Academic Baghdad University, August 31, 
2016. 

PhD-prof., Head of 
Collage of Law. 

9 Parliamentary Iraqi Parliament, September 6, 
2016. 

B.A, member of the 
Iraqi Parliament, 
Vice-Chairman of the 
Legal Committee 

10 Academic Interview by proxy using email, 
August 29, 2016 

PhD-assistant prof., 
Lecturer in Maysan  
University 

11 Parliamentary Iraqi Parliament, September 6, 
2016. 

Member of the Iraqi 
parliament, Head of 
the Independents' 
Bloc. 

12 Member of Constitution 
Drafting Committee 

Interview by proxy using email, 
September 8, 2016 

PhD., member of 
Constitution Drafting 
Committee, member 
of the Committee of 
Advisors in Prime 
Minister's Office 

 

For the academics, they were from five faculties out of 10 faculties of law in Iraq. In 

other words, the researcher conducted interviews with five academics from five 

faculties of law. These faculties are from universities in Baghdad, Misan, Tikrit, 

Kirkuk, and Qadisiyah. These respondents were chosen to provide an academic 

perspective of the study.The researcher believed that this number is adequate and can 

provide accurate and clear information on the subject of the study. 

 

 Concerning the members of the Iraqi Parliament, the researcher conducted 

interviews with four of them. The researcher believed that this number is adequate to 

get accurate information on the subject of this study due to the difficult access to the 

Iraqi Parliament location in Baghdad because of the situation of the poor security as 

well as the difficulty of communicating with members of parliament by using e-mails 

since they very busy and permanently staying outside Iraq. 
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As for the members of the CDC, the researcher interviewed three members 

participating in the drafting of the Iraqi Constitution of 2005. It should be noted that 

there is a difficulty to reach these members either because of their permanent 

residing outside Iraq or refusal to participate in the interview. 

 

Nevertheless, the researcher believed that the sample is adequate in a way that 

enables to generalize the results of the study. The nature of the interview was 

interactive with the respondents who conduct a face-to-face interview, thus 

interactive interview one that can be defined as “in the short-term, the social 

interaction involves two strangers with one clear objective for one person who draws 

information from the other”.39 The samples‟ respondents could provide the 

researcher with more reliable and accurate data40 that would help in understanding 

the perspectives of the participants who represent academics specializing in 

constitutional law, members of parliament and members of the CDC concerning Iraqi 

federalism and distribution of powers between the federal and local governments, as 

well as the extent of overlapping powers in the light of the text of the Iraqi 

Constitution. 

 

This researcher was able to conduct the interviews (seven interviews) through the 

face-to-face interview method. the researcher used e-mail technique (five interviews) 

to conduct interviews with respondents whom the researcher found difficult to reach 

and make a face-to-face interview with. 

 

                                                           
39 Lawrence William Neuman, Social Research Methods: Qualitative and Quantitative Approaches, 7th ed. 
(Wisconsin: University of Wisconsin-White Press, 2006), 305. 
40 Anwarul Yaqin, Legal Research and Writing, n 31, 224. 
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1.6.5 Data Analysis 

The researcher adopted the descriptive and historical approach for this study. The 

historical approach can be defined as “finding, using, and correlating information 

within primary and secondary sources in order to communicate an understanding of 

past events”.41 In addition, the historical approach focused on the study of the issue 

in question in the old laws in order to understand the law in the present time. The 

adoption of this approach helped the researcher understand the present through 

studying and observing the past.42 

 

Regarding the descriptive approach, it was represented as a collection of facts, data 

and its classification, processing and its accurate and adequate analysis in order to 

extract its meaning and reach the results or to address generalizations about the 

phenomenon or the subject being discussed.43 Furthermore, this approach identified 

the feature of specific phenomenon, depending on monitoring and exploring this 

phenomenon to collect data.44 

 

The historical and descriptive approaches were adopted to answer the first, third and 

fourth research questions and to achieve the first, third and fourth research objectives 

concerning the federal system and its application in Iraq, the study of administrative 

decentralization in the light of the powers exercised by the governorates that are not 

organized in a region and the constitutional organization of the Kurdistan region.  

 

                                                           
41 Torou Elena, Akrivi Katifori, Costas Vassilakis, George Lepouras, and Constantin Halatsis, "Historical 
Research in Archives: User Methodology and Supporting Tools," International Journal on Digital Libraries 11, 
no. 1 (2010): 25. 
42 Elena, 33. 
43 Nancy Nelson Knupfer and Hilary McLellan, "41. Descriptive Research Methodologles," (1996): 1196. 
44 Carrie Williams, "Research Methods," Journal of Business & Economics Research (JBER) 5, no. 3 (2011): 66. 
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In addition to the descriptive and historical approaches in this study, the researcher 

used the analytical approach for the analysis of the data that were collected. The 

analytical approach is a legal theory depending on the sources of modern analytical 

philosophy in order to understand the nature of the law and to study the form and 

structure of the legal system. It is an approach used for the analysis of the qualitative 

data as well.45 

 

The analytical approach was used by the researcher to answer the second and fifth 

research questions and to achieve the second and fifth research objectives with 

respect to the distribution of powers between the federal government and local 

governments under the Constitution of 2005, as well as an improvement the federal 

system in Iraq. The analytical approach was used to identify the development of the 

problem, to make sure of its composing elements, and to identify the rules that 

applied to its parts. Moreover, the researcher used the manual analysis to analyze the 

data collected from a semi-structured interview in order to complete the existing data 

that were gained from the primary and secondary data in a way that tackled the 

subject of this study. The justification for the choice of the manual analysis is that the 

computer software cannot understand the nuances of meaning of a text, whereas 

qualitative analysis has the goal of thorough understanding the experiences or 

opinions of the respondents. Therefore manual analysis is the only way to extract 

deep and subtle meaning.46 

 

                                                           
45 Michael Giudice et al., The methodology of Legal Theory (England: Ashgate Publishing Limited Press, 2010), 
421-456; Robert K.Yin, Case Study Research: Design and Methods, 2re ed. (California: SAGE Publication Press, 
1994): 4. 
46 Uwe Flick, An Introduction to Qualitative Research, 4th ed. (Londond: Sage, 2009), 359. 
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The thematic analysis is the most commonly used qualitative approach in analyzing 

interview. Thematic analysis is a method for identifying and analyzing topics within 

the data where it describes and organizes details of the data from interviews and 

explains different aspects of research.47 Therefore, the researcher used the method of 

thematic analysis to analyze the data from the interviews. The topics within the data 

were determined in an inductive manner in order to formulate the wide and varied 

data derived from the interviews in summary and away from the repetition as well as 

to provide sufficient information for the study.48  

 

The data collected through interviews with respondents were analysed based on the 

preparation of the data for analysis through the transcription, data reduction into 

topics through coding and data representation.49 

 

The researcher was able to understand the data obtained from the interviews by 

copying and translating the transcripts by listening to the audio recordings of the 

interviews (7) more than once. The researcher also translated all the interviews 

literally into English in order to understand the meaning accurately and correctly.50 

 

The thematic approach was however employed in the analyses of the interview data. 

The data from the interview transcripts was thematically organized following the 

                                                           
47 Virginia Braun and Victoria Clarke, "Using Thematic Analysis in Psychology," Qualitative Research in 
Psychology 3, no. 2 (2006): 77-101; Victoria Clarke and Virginia Braun, "Teaching Thematic Analysis: 
Overcoming Challenges and Developing Strategies for Effective Learning," The Psychologist 26, no. 2 (2013): 
120-123. 
48 Jennifer Fereday and Eimear MuirCochrane, "Demonstrating Rigor Using Thematic Analysis: A Hybrid 
Approach of Inductive and Deductive Coding and Theme Development," International Journal of Qualitative 
Methods 5, no. 1 (2008): 80-92. 
49 Martyn Denscombe, The Good Research Guide: For Small-Scale Social Research Projects: For SmallScale 
Social Research Projects (Berkshire: McGraw-Hill International, 2010), 275. 
50 Christina C Wieczorek, Hermann Schmied, Thomas E Dorner and Wolfgang Dür, "The Bumpy Road to 
Implementing the Baby-Friendly Hospital Initiative in Austria: A Qualitative Study," International Breastfeeding 
Journal 10, no. 1 (2015): 4. 
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major themes and ideas in the research. These themes were derived from the research 

objectives.  These themes are: 

a) Theme 1 the study of the federal system and its application in Iraq. 

b) Theme 2 the Intervention of powers granted to federal government and local 

governments under the Iraqi Constitution of 2005. 

c) Theme 3 the system of administrative decentralization and the powers of the 

governorates. 

d) Theme 4 recommendations for improving the federal system in Iraq. 

 

1.7 Limitations of the Study 

The researcher experienced several limitations. During the process of an interview 

with the academics in the universities in Iraq, the researcher faced many obstacles 

like terrorist attacks because of the poor security situation in the country. The 

researcher also experienced difficulties in conducting interviews with members of 

the Iraqi Parliament and members of the CDC because of the poor security situation 

in the capital of Baghdad and the difficulty in obtaining security clearance to enter 

Iraqi Parliament. Hence, the researcher depended on conducting interviews by using 

the e-mail to obtain views and responses of the respondents. There are also limited 

resources in the area because of the situation in Iraq that is not yet stable and the area 

has not been so much explored. 

 

This study dealt with the legislative and executive powers overlapping between 

federal and local governments under the Iraqi Constitution of 2005. Therefore, this 

study relied on Arabic sources that had close relations with the study. Consequently, 

in terms of available resources, a limitation may be due to the use of Arabic and to 
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the difficulty in translating them into English. Besides, translated resources may 

often lose the intended spirit of the work. Hence, the researcher employed the 

expertise of an interpreter for Arabic text.   

 

1.8 Literature Review  

The main purpose of this section of the study is to examine various literatures 

relating to federalism and distribution of powers between federal and local 

governments. This section has been divided into three parts. The first part dealt with 

literatures addressing the definition of operational terminologies. The second part 

dealt with literatures addressing federalism. The third part dealt with literatures 

addressing the distribution of powers between federal and local governments. 

 

1.8.1 Definition of Operational Terminologies 

Federalism can be defined as an agreement between two or more states to establish a 

federal state with international legal characteristics that have the state authorities in 

the field of international relations and some internal powers. Federal union members 

enjoy particular powers in the domestic field in accordance with a Federal 

Constitution.51 In addition, the federalism is the mixed or compound mode of 

government, combining a federal government with regional governments such as 

state, cantonal, region or other sub-unit governments in a single political system.52 

 

                                                           
51Dictionary of Law (Egypt: Public Authority of Amiri Printing, 1999), 3; Jonathan Rodden, "Comparative 
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The powers granted and exercised under the Constitution are distributed among three 

branches in the state, namely the legislative, the executive and the judiciary,53 this 

study focused on the overlapping in the distribution of legislative and executive 

powers between federal government and local governments under the Iraqi 

Constitution of 2005.  

 

A federal government is a governmental system that usually divides power between a 

central government and various local governments with a Constitution that specifies 

what areas of public life the central government will take control over and what areas 

of public life the local governments will take control over. Furthermore, perfect 

examples of federal governments are those that function best in large countries with a 

broad diversity amongst its citizens, though where a common culture still exists, 

which ties the people.54  

 

The local government can be defined as elected bodies that exercise its powers in a 

certain geographical area.55 Thus common names for local government entities 

different from stat to another state include state, province, region, department, 

county, prefecture, district, city. in Iraq called the regions and governorates that are 

not organized in a region are local governments.56 

 

Decentralization is based on the distribution of administrative powers between the 

central government and the local bodies. These bodies practice its administrative 

                                                           
53 Ahmed Zaki Badawi, Dictionary of Social Science (Beirut: Lebanon library, 1982), 28; Shomran Hammadi, 
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function under the supervision and control of the central government.57  

Decentralization in public administration is the basis for solving problems which are 

not done by officials appointed by the central government, but by those elected by 

the electoral body. More specifically, in the decentralized administrative system, the 

administration of the interests of the local administration is conducted by freely 

elected authorities from the citizens, at the same time, this local administration 

should be subject to control and supervision from central government.58 

Centralization is based on centralizing the administrative powers in the hand of the 

central government.59 

 

1.8.2 Federalism 

Federalism involves the division of power in order to maintain the strength and unity 

of the state. It should be noted that states resort to the application of federalism when 

they cannot maintain any form of a unitary state and they do not want its social 

components to be separated from other components. In addition, the authority in a 

federal state is divided by the Constitution between the centralized government and 

regional governments. Further, the authority granted to the centralized government 

may be more expansive than that granted to the regional governments in accordance 

with the Constitution. 60 

 

The federal system is distinguished from other systems that it has a set of basic 

principles, namely the principle of autonomy which allow to the regions manage 
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their own affairs, and the principle participation of member states which include the 

regions participating in the upper house and the mending the Federal Constitution.61 

The two principles will discuss in this part. 

 

a) The Principle of Autonomy 

In this principle, Wheare points out that the regions in the federal state should have 

right to manage their internal affairs and it has executive legislative and judicial 

powers. In addition, in the Federal Constitution determined the powers of federal 

government and the regions, and the federal government must base its internal 

relation on esteem for the autonomy of each part in the country.62
 Thus the principle 

of autonomy is divided into:  

 

The region has its own constitution, the independence of the legislative authority, the 

independence of the executive authority and independence of the judiciary. 

As for the region has its own Constitution, Luqman Omar Hussein mentions that 

every region has its own Constitution to organize their internal affairs and the 

Constitution of the regions should not contradict with the federal Constitution. At the 

same time, there is no cause that prevents the Constitution of the region from include 

provisions that contradict with the Constitutions of other regions.63 

 

Ghai64 pointed out that a constituent assembly establishes and develops such 

Constitution and has the freedom to modify within the limits prescribed by the 

Federal Constitution. Furthermore, this assembly includes elected representatives 
                                                           
61 Andre Horio, Constitutional Law and Political Institutions (Beirut: Ahlia for Publishing and Distribution, 
1974), 155 
62 Kenneth Clinton Wheare, Federal Government (Oxford University Press, 1967), 36. 
63 Luqman Omar Hussein, The Principle of Participation in The Federal State (Arbil: Al Haj Hashim Press, 
2008), 71. 
64 Yash Ghai, "The Role of Constituent Assemblies in Constitution Making," IDEA (2006), 1. 
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composed for the purpose of drafting the Constitution and it is considered as a subset 

of a constitutional convention elected entirely by popular vote, as the fundamental 

document constituting a state, a constitution cannot normally be modified or 

amended by the state's normal legislative procedures; instead a constituent assembly, 

the rules for which are normally laid down in the constitution. A constituent 

assembly is usually set up for its specific purpose, which it carries out in a relatively 

short time and a constituent assembly is a form of representative democracy.65 

 

Thus, this assembly is responsible for establishes and develops such Constitution and 

has the freedom to modify within the limits prescribed by the Federal Constitution.66 

In Switzerland, each Canton has the right to establish its own Constitution with the 

consent of the citizens of this Canton, in addition to the Constitution of the Canton 

must not contrary to federal law.67 The current researcher points out that the 

application of federalism in Iraq in Kurdistan region only in addition to, this region 

does not have a Constitution of its own and this is a defect in the application of 

federalism in Iraq. 

 

As for the Independence of the legislative authority, Watts pointed out that one of the 

main aspects of organizing the government of the region is the presence of an 

independent legislative authority that dealt with the legislation in accordance with the 

provisions of both federal and regional Constitutions. Almost the legislative authority 
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consists of two councils; the Council of Representatives and Senate,68 such as the 

Parliament of Canada consisting of the Senate the House of Commons.69 

 

In Iraq, the regional government shall have the right to exercise legislative power in 

accordance with the Constitution, and the regional government has the right to 

enacting laws,70 at the same time these powers should no conflict with the exclusive 

powers of the federal government, however, the Iraqi Constitution mention that the 

region and  governorates that are not organized in a region enjoying of powers which 

considered  within the exclusive powers of the federal government, and this matter 

will be discussed in this study. 

 

The Independence of the Executive Authority, this authority exercise its powers 

independently without being subject to the supervision and direction of the federal 

government. it mostly determined the policy of the region within the political, social, 

economic, cultural and administrative aspects. Additionally, it implements the laws 

and the resolutions and preserves the security and stability within the region.71 

 

Al-Saffar mentioned that as for the context of Switzerland, the regional executive 

authority represents state council in some cantons and the council of the government 

in other cantons. The relationship between the executive council and the legislative 

council in the canton is similar to the relationship between Federal Parliament and 

Federal Government at the level of the Switzerland Confederation, with the 

exception of one difference represented by the legislative council can oust the 
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members of the state council or the council of the government before the expiration 

of the election.72 

 

In Malaysia, all states have Sultans except Malacca, Penang, Sabah, and Sarawak. 

They obtain their positions through inheritance with the exception of the state of 

Negeri Sembilan. The governor in Negeri Sembilan is elected from all of the royal 

family members. The executive council of the states consists of ministers chosen 

from the winning parties in the election. In addition, three members who are not 

elected are the secretary of state, the legal adviser of the state, and the financial 

responsible of the state. Their role is to provide advice to the council concerning the 

issues that fall within their competences,73 that the emergence of the ruling dynasty 

in Negri Sembilan return to Malewar which become the first ruler in Negri Sembilan 

and originator of the dynasty ruling there to the present day. Also, this matter means 

that the present Negri Sembilan dynasty can be traced back to the apostolic 

succession.74  

 

The independence of the judiciary is one of the principles of autonomy, Rashid75 

mentions that the regions have the regional judiciary which independent from the 

federal government and the criterion of independence of the judiciary in the 

governments of the regions actuality that its resolutions are strict and are not subject 

to appeal before the Federal Courts. then the region courts apply their respective 
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region laws and procedures to decide cases.76 As for Iraq, the Constitution of 2005 

gives the regions the right to exercise judicial powers and the judicial authority of the 

region is independent and governed by courts of different degrees in accordance of 

the provisions of the Federal Constitution, the Constitution of the region and federal 

laws which relevant it.77 

 

b) The Principle of Participation 

The principle of participation is considered fundamental for the establishment of the 

federal state, and the relationship between the federal government and the regions is 

established on the cooperation between them.78 Blondel points out that to distinguish 

a federal state from a unitary state. In a unitary state, unlike in a federation, the 

legislative authority of the whole country which is considered as the supreme law-

making body in the country. While in the federal state the regions participate in 

decision-making by representing the regions in the upper house, as well as the 

participation of the regions in amending the Federal Constitution.79  

 

Regard with the upper house that considered as one of the principles of participation, 

the federal state normally consists of two councils, one of them representing the 

regions at the level of the federal parliament which allow the regions sharing in 

federal decision-making that can be applied all over the state.80 The representation in 

the upper house is usually based on the equality among the regions despite the 

differences existing among them in terms of area, the economic importance or the 
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number of the population.81 Wheare mentions that the equal representation forms an 

appropriate guarantee between large and small regions. However, this rule is not 

absolute; federal states that depart from the equal representation recognize the large 

regions with appropriate number of seats in the council through which those regions 

enjoy extensive powers such as the United Arab of Emirates, Canada, and India.82 

 

As for the participation of the regions in amending the Constitution, this matter is 

considered as a process shared by all regions because the Constitution is a starting 

point for the future and the process of Constitution making was designed to include 

discussions at the national level in order to strengthen national unity.83   

 

in the US, the participation of the regions in amending the Federal Constitution is to 

ensure the lack of depreciation of their autonomy and competences without its 

consent. The extent of the participation of the regions in amending the Constitution, 

however, differs from one state to another. It is crucial to note that the regions have 

been given a major role in the US in proposing the amendment of the Constitution 

and adopting those amendments.84 As for the context of Switzerland, the cantons are 

not involved in proposing the constitutional amendments, but they contribute to the 

ratification of those amendments.85 

 

The federal systems have different forms; some federal systems are based on a 

geographical or administrative basis and others are based on ethnic or sectarian. 

These forms vary according to the nature of the state and its demographic formation 
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Cairo, 2003), 92-93. 
82 Kenneth Clinton Wheare, Federal Government, n 62, 88. 
83 Yash Ghai, The Role of Constituent Assemblies in Constitution Making, n 64, 4. 
84 Article 5 of the American Constitution. 
85 Kenneth Clinton Wheare, Federal Government, n 62, 56. 



 

33 
 

the circumstances of its emergence and the influenced political, historical, social, and 

economic factors.86 In this section discusses the types of federalism.      

 

Anderson confirmed that the federal systems are classified in accordance with the 

way of the federal adoption, the way of how the distribution of powers and 

responsibilities between the federal government and the regions, and the method of 

cooperation and coordination between the federal government and the regions. In 

addition, they are classified according to the number of regions which constitute the 

federal state and the areas of those regions. For example, in some countries, the 

number of regions reaches up to more than 50 states or regions. These regions help in 

forming a federal system; Russia and the US have the largest number of states or 

regions, while their largest states include a small percentage of the population.87 For 

instance, California has 12 percent of the population of the US, Moscow includes 8 

percent of Russia's population, and the Federal Nigeria consists of 36 states. In 

Nigeria, the population in those states is no more than 7 percent compared to the 

population of the whole country. The existence of such a large number of regions and 

the lack of enjoyment of any region to a relatively large size in terms of area, 

population, or water resources may substantially help in creating a kind of stability 

and balance in the regimes of those countries. On the other hand, the federal states, 

which the number of its regions is ranged from two to four regions, experience 

separatist movements from the part of some regions because they include 

nationalities, religions and different doctrines.88  

 

                                                           
86 Daham Mohammed Al-Azzawi, US Occupation of Iraq and the Dimensions of US Federal (Beirut: Dar Al-
Arabia for Science, 2009), 52. 
87 George Anderson, Introduction in Federalism, n 5, 15-16. 
88 Anderson, 16. 



 

34 
 

The current research believed that the federations which consist of a small number of 

regions or states are likely to witness a lack of stability. As for Iraq, the application 

of federalism in Kurdistan region only and this situation affect the application of the 

federalism in Iraq and threaten its internal stability. 

 

Smith89 refers that asymmetry in the federal state is mean that some of the 

constituent units have more power and responsibilities than others. Smith points out 

that the reason for the asymmetry is the powers to deal with different units within the 

state and to deal with differences in the constitution and laws. While the symmetry is 

dealing with all constituent units of the federal state equally such as Canada, section 

94 in the Constitution of 1867 included that there is asymmetric language provision 

and Section 133 stipulates that either French or English may be applied in the 

legislature and courts of Canada and Quebec. Furthermore, the educational aspect 

shows that Ontario and Quebec are responsibility to linked with denominational 

schools. 

 

Further, as Bulman-Pozen90 has pointed out, regions servants possess not just the 

opportunity to challenge federal policy but the means to do it.  in addition to the 

policy-making process, regions officials-in contrary to most reformers-have access to 

the information and expertise they need to make their challenges in implementing 

their powers. 

 

Asymmetric federalism is based on agreements between the federal government and 

the regions within the federal state, and the regions have powers of their own. For 
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example, the Navarra and Basque communities have formal powers to impose taxes 

and expenditures beyond those granted to other independent communities. Catalonia 

and Galicia also have special authority in education, language and culture. In the US, 

Indian reservations have their own tax and regulatory powers that differ from those 

of bilateral governments. California has distinct powers to regulate the environment, 

and large regions in federal states often have the power to impose and regulate taxes, 

such as Washington DC and New York, which have the power to impose their own 

income taxes.91 

 

There are types of federations according to a process of distribution of powers 

between the federal government and the regions under the Federal Constitution as 

follow: 

a) The Cooperative Federalism: The federal government and the regions share 

responsibility for services within some areas to ensure the work of the 

national programs in all parts of the country. Thus, the federal government 

and the regions often involve in bearing the burdens and administrative 

responsibilities associated with public projects. It is important to indicate that 

states or regions that have adopted this kind of federalism include the US and 

Canada.92 

b) The Competitive Federalism: In this type of federalism, the federal 

government has a weak role in the regions. However, the regions are 

independent in administering its own affairs; the governments of the regions 

compete to offer public services, tax reductions and attracting investment in 
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order to improve and develop its economic and social situation, such as 

Belgium and Switzerland.93  

c) The Optional Federalism: The governments of the regions derive their 

existence and powers from the federal government. This means that the 

regions do not have powers but those granted by the federal government. This 

kind of federalism almost looks like the central system in the unitary state. 

Moreover, the countries that adopt this type of federalism include the Soviet 

Union and Mexico.94 

d) The Implementation Federalism: This type of federalism is adopted by a kind 

of hierarchy in the relationship between the federal government and the 

regions, meaning that the central government develops a series of decisions 

and policies and the regions have the task of implementation.95 

e) The Homogeneous Federalism: Federalism in this type is divided into two 

kinds. The first kind is based on the centralization and the increase of the 

authorities of the federal government compared to the regions due to the lack 

of the ability of the regions or the states to legislation. This forces the central 

authority to do so. This kind is found in India during the early years of the 

foundation of the federation. On the other hand, the other kind is represented 

by the federal government in which it waives some of the powers and 

authorities of some states in order to respect the privacy and interests related 

to those states, this model is applied in Malaysia.96 

f) Dual Federalism: Federalism in this type is a political arrangement in which 

power is divided between the federal and state governments into clearly 
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defined terms, with state governments exercising those powers accorded to 

them without interference from the federal government.97 This type of 

federalism is characterized by a complete separation between the levels of 

government which means that each level has privacy, and according to this 

type is usually determined the powers exclusively to the different levels of 

government.98 

g) Fiscal Federalism: Means the financial relations between units of 

governments in a federal government system. This kind of federalism can be 

efficient to solving problems governments like distribution of income, 

effective allocation of resources, and economic stability. In addition, fiscal 

federalism is relevant for all kinds of government: unitary, federalism and 

confederal. Fiscal federalism is a general normative framework for 

assignment of functions to the different levels of government and appropriate 

fiscal instruments for carrying out these functions.99 

h) Asymmetric Federalism: It is based on unequal powers and relationships in 

political, administrative and fiscal arrangements spheres between the units 

constituting a federation. Thus, asymmetry include cultural, religious, 

economic and political diversity between the regions in the federal state and 

the asymmetry leads to create asymmetric institutional devices, there many 

federal states have asymmetries like Belgium, this country is consist of three 

different regions and communities also these regions are  different in their 

population, socio-economic situation and local languages.100 
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The federal system is based on the characteristics of the federal system are as 

follows:101 

a. The existence of a written Constitution. 

b. The rigidity of the Constitution. 

c. The existence of a constitutional court. 

d. The inability of member states to secede.  

At the same time, The current researcher mentions that the Iraqi Constitution of 2005 

contradicts with the some these characteristics: 

e.  The distribution of powers between the federal government and the government of 

the regions. This characteristic is one of the most important characteristics of a 

federal system compared to administrative decentralization system. The powers 

exercised by governorates that rely on the administrative decentralization system 

have not been provided in the Constitution. On the contrary, the central government 

has been authorized by ordinary laws. The problem appears in the form of the 

opposition of the application of this characteristic with what included in Iraqi 

Constitution, specifically the involvement of governorates that are not organized in a 

region which are subject to administrative decentralization system exercising the 

same powers enjoyed by the region despite the differences between them. 

f. Bicameral legislature. The Constitution of 2005 provided that it should adopt the 

bicameral legislature. However, the Iraqi Parliament consisted of one Council 

(Council of Representative). The other Council (Federation Council) has not been 

formed so far. 
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The concept of federalism is incompatible with the idea of domination and control. 

However, it depends on people's participation in nation-building in various parts of 

the world, especially in post-conflict periods. Al-Salami mentioned practical 

examples and explained the methods and means to be adopted for the recognition of 

two or more bi-national sets that live in one country and how to harmonise them 

within a federal system. It gives the regions sufficient authority to provide guarantees 

for the people regarding the domination of government.102 

 

In his study, Pollio103 an expert in the affairs of administering regimes and public 

administration and a former Deputy Minister of Urban Affairs for the Canadian 

Province of Manitoba, referred to the importance of the role of the federal state in 

ethnic and highly divided communities. In addition, Pollio identified the extent of the 

relationship between ethnic groups and the federal system, as well as the extent of 

the federal appropriateness in Iraq considering the size of the ethnic and religious 

pluralism and its role in easing tensions between individuals. Pollio also stressed that 

power-sharing under the protection of a Constitution would better serve the people 

and meet their demands. 

 

Gary104, a professor at Queen's University in Canada, clarified the importance of 

ethnic pluralism in a federal state. According to Gary, federations fail because they 

lack a dominant ethnic group that constitutes the overwhelming majority among the 

population of the federal state. If such a possibility was available, it could help in the 
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cohesion of the federal state during crises. Gary concluded that the cause of greater 

stability in the Russian Federation compared to the Soviet Union was due to the fact 

that the Russians formed 81.5 percent of the Russian Federation, while they formed 

only 51 percent of the former Soviet Union. He also believed that federal success 

was associated with the presence of a dominant ethnic group in the state because 

such a presence created strength against the separation. Moreover, the presence of 

such a group made it possible that there was sufficient stability in ensuring 

compromises with other categories or groups. 

 

On the other hand, concerning the federal systems of the world, studies conducted by 

Ali Hussein and Majid Eyal referred to a legal point of view of federalism as an 

exceptional system sorted by states under certain political and social conditions. Both 

researchers considered the US the best example of federal application, pointing out 

the significant relationship and concentration of power between the federal and local 

authorities of the nation.105 

 

Another study conducted by Amer Fayad, who reviewed the importance of 

democracy as a common point between the achievement of federalism and national 

unity.106 According to Fayad, democracy plays an important role in helping resolve 

contentious issues. It is considered as being an important condition in achieving the 

correct application of federalism to achieve national coexistence and tolerance 

among minorities. In achieving this act, the same researcher called for the 

establishment of a national campaign that began with a series of meetings involving 
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intellectual, political and religious leaders as well as the social characters interested 

in Iraqi affairs apart from any party or categorical bias. 

 

In his study, Bashir Chaib expressed the belief that federalism is able to maintain 

ethnic diversity and to promote the reduction of conflict, division and working to 

find legal and democratic institutions in the regions of the state to ensure the correct 

application of federalism.107 In a similar view, Ghanem Saleh argued that federalism 

in Iraq should not favour the specialization of one sect, party or nationality over 

another to lead the country. However, they should be involved in the regime for all 

Iraqis without exception.108 

 

Asmaa Hussein pointed out that there is a need to construct communities based on 

solid foundations to adopt federalism.109 Further, in her study of Nigeria and Sudan, 

the same researcher noted that these countries suffered from ethnic diversity as a 

model for the application of federalism. She explained that federalism may 

temporarily dominate conflict and is impermanent. Therefore, decision-makers have 

to search for more efficient ways to overcome the causes of conflict rather than 

relying on the federal system as a sort of magic wand to achieve justice in dividing 

power and wealth. 

 

When applying a federal system, the researcher agrees with Asmaa Hussein; states 

have to include all the components of society without any marginalization of a class 

or a certain sect. It is insufficient to merely have legal text that refers to the adoption 
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of the state as a federal system. Instead, there must be the correct application of 

federalism in light of legal institutions, representing all people and acting to achieve 

all demands without marginalization. 

 

In the same context, Amjad Zine El Abidine referred to the importance of federalism 

in providing a democratic solution that fits multi-ethnic states. In addition, this 

solution allowed the convenience of modern state requirements and met the needs of 

the population according to local affiliations.110  

 

Multi-ethnicity or sectarianism in societies is sometimes a weak point even though it 

could be a strong point at other times. This is due to the association with how 

pluralism is managed in various countries. Furthermore, the ethnic and sectarian 

diversity characterized by the state of Iraq has transformed since 2003 into an issue 

that causes problems that threaten the future unity of the country. It should be noted 

that the study of pluralism in Iraq by researchers and the way it is handled by the 

application of federalism as a constitutional formula to rebuild the state is limited and 

fails to provide convincing recommendations in which basic guidelines can be 

employed to address federal application in Iraq. 

 

1.8.2.1 Federalism as a Solution to the Problems of Iraq 

The Iraqi Constitution of 2005 detailed federalism as the regime. Different trends 

emerge for researchers concerning this issue, including the trends which support 

federalism and its application in Iraq in which it is considered as the best solution to 

the problems of Iraq. 
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 Maitham Al-Abadi111 believed that nearly 40 percent of the world's present 

population exists in more than 25 federal republics in a way that makes federalism a 

global phenomenon. Also, it is a political and economical system for sharing 

authority and wealth between the centralised authority and the authorities of the 

regions. It should be noted that there is a distinct difference between federalism and 

partition. Countries resort to federalism in order to avoid partition. 

 

Yasser Khalid Abd Barakat112 pointed out in his study that Iraq is characterized by 

ethnic and sectarian diversity in addition to the presence of multiple minorities with 

religious, linguistic, and cultural diversity. This diversity needs to be represented in 

the light of a government that is able to positively deal with the issue of federalism. 

The same researcher considered the attainment of federalism in Iraq as the only way 

to ensure national unity. Whenever there is a large amount of autonomy in a 

government for the regions in managing its internal affairs, it can lead to national 

unity as well as its strength. 

 

Similarly, Hekar Findi113 agreed with the view of Yasser Khaled and added that the 

Iraqi society is made up of different nationalities and religions. It has been found that 

the existence of this difference and the lack of democratic awareness in the past 

caused many problems, including depriving various components of their legitimate 

rights. However, the subsequent spread of democratic awareness should be found to 

ensure the rights of all people within various components. Additionally, Fendi 

believed that throughout history, there has been a constant search for a political 
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system that accepts the diversity in a community. He also believed that federalism 

was the best way to ensure the rights of all components of society, including 

minorities in addition to satisfying and respecting the rights of the majorities. 

 

Khalid Al-Aeradawi confirmed that the position of the Iraqi society is required to 

adopt federalism as a strategic option necessary to build a state that contains all 

components of Iraqi society. Further, confidence in the relations among the 

components interconnected to each other should be backed in such a way that makes 

it a state with an effective role and position at the regional and international levels.114 

 

Furthermore, Reda Abdel Jabbar Al-Shammari and Iyad Abed Al-Dairi argued that 

the federal application in Iraq requires the removal of fears concerning the substance 

of the federal system. This can be achieved through constructing legal institutions 

and a secure state, as well as reorganizing the army and police on a national basis 

because the power of the state and its internal and external sovereignty is subject to 

its military strength in order to keep the internal situation from any foreign 

interference. In addition, a mechanism for applying federalism and formation of the 

regions should be developed. Also, adequate guarantees should be given in order to 

unite the country.115 

 

In another study, Mona Hamdy Hekmet dealt with the attitude of the Iraqi political 

powers towards the topic of federalism and its application in Iraq between supporters 

and opponents. The powers that support this form of rule have different views 
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concerning the type of federalism applied in Iraq. Those who oppose federalism are 

motivated by Islamists and nationalists. Additionally, some refuse the idea of 

federalism because it contradicts with the national unity of Iraq, considering that 

federalism leads to partition and separation.116 The same researcher believed that 

whatever the justifications given by the supporters or opponents of federalism, the 

application of federalism in Iraq should not be a requirement of a certain class, sect 

or a party. On the contrary, it should be a demand for all people as a transition 

towards practicing democracy and moving away from the decades long of 

centralization. 

 

In their study, Akram Hossam, Marwa Waheed, and Shadi Abdel Wahab added that 

federalism has an important role in enabling regions and governorates to enjoy the 

freedom to manage their internal affairs away from the intervention of others. This 

leads to the elimination of disharmony between the various components within a 

society. Consequently, it is considered as the most effective method in the treatment 

of disputes and problems by eliminating them in a way that results in strengthened 

national unity.117 

 

On the other hand, Abdul Jabbar Ahmed pointed out that the call for political 

decentralization is linked to the particular political philosophy established for the 

democracy and embraces the needs of citizens through emphasizing the need to 

strengthen the centralized government or the partition of the authorities in the 

country. Such must be done in a way that affects the implementation of democracy. 
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Moreover, there is a need for the existence of political, democratic and professional 

elites so that political decentralization in the country can be effectively applied.118 

 

Yasser Ali Ibrahim and Esraa Aladdin argued that federalism can be the beginning of 

the road for partition as well as a way to promote unity. It depends on the target and 

how to apply it. However, both researchers believed that the Iraqi legislator laid the 

important powers and the essential fortunes in the hand of the federal government.119 

The researcher has a different opinion from the researchers‟ view mentioned above; 

the regions and governorates that are not organized in a region enjoys wide powers in 

addition to the participation of regions and governorates that are not organized in a 

region with the federal government in many of the important powers. Thus, the 

regional governments effectively have more powers than the federal government. 

 

1.8.2.2 Disagreement with the Application of Federalism in Iraq 

Hussein Tawfiq Ibrahim believed that a federal system would lead to the partition of 

Iraq, especially the ethnic and sectarian dividing lines that are in line with the 

geographical division of the Kurds centered in the north, the Shiites in the south and 

Sunnis in the centre. Additionally, Iraq lacks some important federal factors such as 

the application of the principles of citizenship and its association with equal rights 

for all citizens regardless of their affiliations. It should be noted that there is a lack of 

effective federal agencies handling the affairs of defense, security and foreign policy 

within the framework of a clear constitutional formula in a way that determines the 

shape and nature of the relationship at the federal and local levels.120 
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In a similar view, Ali Abbas Murad indicated that federalism may be a reason for 

dividing Iraq and weakening the centralized authority. The emergence of federalism 

would open the door to foreign intervention in Iraq, such as intervention in regional 

affairs and in the centralized authority affairs used as a pretext for defending the 

regional interests associated with those powers. Further, the establishment of federal 

regions would be a confirming cause for establishing a minority regime system 

dominated by sectarianism, anxiety and the lack of democracy.121 

 

Qahtan Al-Hamdani122 found that federalism, as stipulated by the Constitution, 

would expose the future of Iraq to the dangers of partition in the presence of foreign 

interventions that encourage sectarianism and ethnicity. It could lead to separation or 

division in Iraq into sectarian mini-states. The same researcher added that 

maintaining the future of Iraq required the prevention of any separatist tendencies to 

any ethnic or sectarian group. There is also a need to achieve equality and the 

provision of public freedoms under complete security control. Al-Hamdani added 

that it is not allowed to have armed forces or militias belonging to political parties in 

the country. Further, it is not allowed to have foreign forces that interfere in the 

affairs of Iraq lest it risks the dissolution of its unity. 

 

Hana Abbas Kazim and Mohammed Daham Kurdi123 indicated that the change that 

took place in the formation of the Iraqi state after 2003 from a unitary state to a 

federal state may impact the nature of the political system as well as the distribution 
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of constitutional powers. They also noted that the political situation in Iraq is 

oscillating between establishing a unified state as it was in the past and the division 

of Iraq, taking into account the lack of the possibility of establishing a unified state 

because the Iraqi people do not agree with this option. There is no application for 

federalism that depends on the basis of a democracy and full separation of powers. 

Therefore, the researchers supported the partition option due to the objective and 

realistic conditions. 

 

1.8.2.3 Denial the Existence of Practical Application of Federalism in Iraq 

Some researchers stated that the Iraqi Constitution of 2005 does not correctly adopt 

federalism. For example, in his study, Nawzad Abdul Aziz noted that although 

federalism has been stipulated in the Constitution, there is practically no region in 

Iraq except Kurdistan that is applicable and clarified by the Constitution. In addition, 

this region has been established since 1991 when it has realized the opportunity to 

build democratic institutions as well as legislative, executive and judicial authorities 

over the previous period. It continues to construct institutions and confirms rights 

and freedoms compared to the rest of Iraqi governorates, which were subject to 

extreme centralization by the previous political regime.124 

 

Similarly, Athmaar Al-Rubaie pointed out in her study that what is happening now in 

Iraq does not represent a federal system, particularly concerning the Kurdistan 

region. This region was isolated from Iraq; it has remained isolated for more than 

fourteen years. She added that it is unacceptable to drive the country towards 

federalism when it is characterized by unpreparedness. This is due to the fact that 
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Iraq is not eligible for the application of a federal system in accordance with the 

proper foundations that provide the formation of future political decentralization in 

order to solve the problem of the Kurdistan region. She also pointed out that federal 

application in Iraq for the current situation would be a tearing factor for the 

components of society. Consequently, the international experiences of federalism 

applied in other nations should be studied to benefit from their mistakes and avoid 

them. The federal system emulated by Arab societies should be created.125 

 

In his study, David Cameron126 argued that Iraq could not be considered a federal 

state because Kurdistan before 2003 adopted administrative decentralization system 

while other Iraqi governorates remained managed according to administrative 

centralization. Furthermore, it adopted federalism according to the Iraqi Constitution 

of 2005. Thus, there is not any other federal region established except Kurdistan. 

Additionally, important aspects of federalism were not achieved, like a Federation 

Council, in which the second Council in the parliament was not activated. It has also 

failed to activate the role of the Federal Supreme Court.  

 

Although it is constitutionally stipulated, the application of federalism included a 

misunderstanding in which the concept became more ambiguous. The 

misunderstanding was at the level of political elites that did not deal with federalism 

as a way of rule in accordance with the constitutional mechanisms, but it was used as 

a tool to achieve political purposes. Therefore, the purposes and objectives of 

federalism go further. 
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Ghazi Faisal noted that the Constitution adopts federalism as a model in which one 

authority is not allowed to centralize power. Therefore, the previous regime 

experience of injustice and persecution should not be repeated. At the same time, a 

change in essence of the federal system was adopted in the Constitution of 2005 so 

that it could pave the way to separation rather than unification.127 

 

In the same thread, Sayar Al-Gemayel128 indicated that federalism in Iraq is not 

considered as cooperative because the federal government is involved with the 

government of regions in responsibilities and services. He added that it is not 

considered as a competitive federalism, wherein the federal government does not 

have any space at the local level to participate. Federalism in Iraq is completely 

separated from the centre. The same researcher explained that Iraq is in a state of 

chaos due to the variation of powers between the federal government and the regions. 

Further, regions exceeded the centralized government regarding the determination 

and application of powers. 

 

Sarmad Riyad believed that the federal system in Iraq was born incomplete because 

the Constitution of 2005 adopted the application of federalism as a means of non-

power centralization, which was characterized by injustice and oppression under the 

former political system. In other words, the application of federalism in Iraq was 

merely a reaction against the power held by the former regime. In addition, the 
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Constitution has not activated the Federation Council in the parliament, which is 

considered as a second council.129 

 

1.8.3 The Distribution of Powers between the Federal and Local Governments 

The Constitution is considered as the basis of law for the federal state.130 It is also the 

instrument that determines and distributes the exclusive and shared powers between 

the federal and local governments,131 thus the distribution of powers between the 

federal government and regions is considered as a genuine basis for the emergence of 

a federal state. Historical experiences in the development of Constitutions for federal 

states showed that the question of distribution of power sparked wide debate between 

supporters of strengthening the centralized government and supporters of 

strengthening the local governments.132 Further, the issue of controversy concerning 

the distribution of power between the union and regions represented by federalists 

and anti-federalists was illustrated in the American political landscape.133 This 

includes the advantages which are as follows: 

1. The distribution of powers is considered as an important factor in 

determining the rights and duties of public authorities at the federal and local 

level. It reconciles the different and common interests in which the different 

interests do not affect the idea of the Federal Union as well as leading to its 

collapse.134 
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2. Achieving the autonomy of the states is the most important condition for 

the emergence of the federal state.135 

3. The governorates can identify the needs of its people with local character 

and act to meet these needs easily and quickly in addition to addressing and 

eliminating crises occurring within the region.136 

4. Reducing federal expenses as a result of determining the specialization of 

the federal government is a way of reducing the burden in order to be more 

involved with the issues of common national identity in the federal state, such 

as foreign affairs, defense and so on.137 

 

The distribution of powers between the central and regional governments varies from 

country to another, whereas distribution of powers depends on how the federal state 

emerges; there are three methods concerning the emergence of the federal state. The 

first method138 is that a federal state can emerge from joining several independent 

states to each other as the result of an agreement under a Federal Constitution. 

Examples of countries that emerge in this way include the US, Switzerland, 

Germany, and the United Arab Emirates. According to this method, the federal state 

emerges from optionally joining independent states to each other. Most modern 

federal states emerged in this way which may have been due to national unity that is 
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based on the unity of language and history. It could be due to economic, political, 

social, and defensive common interests.139 

 

Hence, this method gives more strength to the powers of the regional government 

than the centralized government as a result of its commitment to autonomy and lack 

of compromise. Any compromise should be only in the necessary degree of 

sovereignty for the establishment of the state in which the regions are retained in 

implementing the rest of the powers.140 

 

It should be noted that the process of federal adoption often has a relation to this 

method. Its success occurs in a way that the federal government will be satisfied, 

inclusive of compromising with the desire of countries within the union to retain 

more power. The countries within the union have consequently waived foreign 

sovereignty and part of their internal sovereignty.141 

 

As for the second method, a federal state emerges from disintegration of unitary 

state, where the federal government keeps most powers. This often occurs as the 

result of political, social, and ethnic factors such as religious or sectarian diversity.142 

In addition, such diversity makes it difficult to achieve a political project that retains 

privacy for all diversity in which the state is threatened by division. This in turn leads 

to the adoption of the federal system to connect the regions. Such a method was 

applied in Mexico in 1856, Argentina in 1860, and Belgium in 1993.143 Thus, there is 
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strength in the powers of the federal government compared to the regions.144 Like the 

situation in Malaysia, which has a federal form of government, there is the 

distribution of legislative, executive, judicial and financial powers between the 

federal government and the states through giving preference to the centralized 

government over the states in the distribution of powers.145
  

 

Furthermore, there is a third method concerning the emergence of the federal state. 

This particular method combines the two previously mentioned methods. India and 

Canada adopted this method of federal emergence. The Canadian federalism 

included a compromise with regard to centralized authority in which it was 

previously one province which is the Canada province. Canada formed two new 

districts; these two districts were Ontario and Quebec. Two colonies, which were 

previously separated, had been added. These were New Bronczyk and Nova Scotia. 

The previous regions were characterized as two districts in the new federation. As for 

the Indian Union founded by the Constitution of 1950 included a compromise with 

regard to the power to states that were previously districts. Moreover, states which 

were previously separated and governed by princes were integrated into the new 

federal state.146 

 

The current researcher believed that the federalism in Iraq did not emerge under the 

normal circumstances that suited the emergence of a typical federal union. On the 

contrary, it emerged under the circumstance of foreign military occupation and 
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internal disorder accompanied by the collapse of its prior highly centralized political 

system. This action is reflected in the application of federalism and the distribution 

of powers between the federal government and the regions. Therefore, Iraq consists 

of the Kurdistan region and fifteen governorates that are not organized in a region. In 

other words, the federal system was only applied in the Kurdistan region. The other 

governorates were run in accordance with the administrative decentralization system. 

 

Then, the termination of the federalism can be one of two ways. First, it can be 

through the separation of the states into unified nations such as the disintegration of 

the Soviet Union 1991 and the Yugoslav Federation.147 Second, it involves the 

transition to federal state to a unitary state; the regions of the constitutional entities 

become administrative units such as the transformation of Libya in 1963 from the a 

federal state into a unitary state.148  

 

Ronald Watts pointed out that the distribution of powers in federations evolves over 

time to suit changing needs and circumstances through establishing a balance 

between the protection of regional interests and the interests of minorities. There is a 

need for an effective response to changing conditions. Furthermore, the evolution of 

the distribution of powers as a result of changing circumstances could lead to the 

promotion and expansion of the federal authorities, as in the US. In contrast, there 

are federal states that largely tend towards decentralization, reflecting the strength of 

the groups in which they are composed. Canada is an example of such a case.149 
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Richard Simeon indicated that the distribution of powers between the federal 

government and regions is in a constant state of change. It appears through the 

transition of power from the federal domination to a bilateral traditional federalism. 

The transition occurs to the level of two strong governments in all fields. There is 

also mutual overlap between the federal and regional governments in decision-

making, which is a complicated mixture of cooperation and competition among 

governments. He added that there are emerging needs to balance against among 

centralization, decentralization, and competitive and cooperative federalism.150 

 

Adam Smith151 pointed out that the federal system represents an appropriate solution 

to encourage religious and ethnic groups to live together. However, this is only 

achieved by dividing powers between the regions and the federal government. The 

regions should grant broad powers as guarantees for the rights of the people towards 

a federal government in case of abuse or misuse of powers. 

 

Said Rashid Abdul Abdul Nabi152 stated that there is a dilemma in the relationship 

between the federal government and the regions regarding the distribution of powers. 

The Constitution provides the determination of powers for the federal government 

without taking into account any new powers that may arise in the future. This could 

lead to controversy and disputes between the centralized government and regions. 
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In his study, Jutta Kremer153 confirmed that federalism occupies a higher position 

within the constitutional framework. It is considered as the supreme authority over 

the states that constitute the country. It also provides protection for the Federal 

Constitution. The states practice its constitutional competences in a way that is 

independent from the federal government. Additionally, the relationship between the 

federal government and the governments of states as well as the relationship among 

the states with each other can be described as being governed by the principles of 

parity and equality. Each state has federal authorities that are equal under the 

Constitution regardless of its size, its population, and its economic and financial 

strength. 

 

G. Alan Tarr154 believed that the Federal Constitution divided authority between the 

federal government and the governments of its constituent units. Federal systems 

were different in the level of taking centralization. Hence, there were federal systems 

interested in economic and social transformation, such as in India and South Africa, 

which adopted a federal system that was best described as highly centralized. On the 

other hand, the federal systems were chosen in a way that tried to contain the 

pluralism existing in the population, such as in Belgium and Switzerland, towards a 

more decentralized federal system. Therefore, there was no optimal degree of 

centralized or decentralized federalism. Rather, this was determined by the 

circumstances existing in each community. 
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Ronald Watts155 indicated that federations combine shared and autonomous rule in 

order to achieve the advantage of unity and diversity through its representative 

institutions. However, federalism is not considered a solution to the problems faced 

by countries characterized by pluralism. Many countries that adopt the federal 

system have been exposed to problems and failures, such as the division of 

Czechoslovakia from the Soviet Union and the Soviet Union itself. 

 

In their study, Abdul Ghaffar Kareem and Khadr Haji addressed the issue of 

federalism in the context of the emergence of a federal union and the extent of the 

impact on the distribution of powers between federal government and regions. 

According to them, there are political and legal factors that control the distribution of 

powers. The ability of the federal system is in addressing the multiplicity of 

nationalities and creeds in a federal state that enjoys integration, power and the 

development of civilization.156 The researcher believed that both researchers 

addressed the topic of federalism in general terms, without referring to any practical 

application concerning the countries that adopted this system such as Iraq under the 

Constitution of 2005. It should be noted that the same researchers did not provide 

any suggestions or solutions to address the issues raised by the current research. 

 

In his study, Ehsan Al-Naeb157 clarified the relationship between the emergence of 

the federal system and its centre of sovereignty. He added that the federal state is one 

of sovereignty. Its powers derive from a Federal Constitution, in which sovereignty 

is not settled in the hands of the federal government or in the hands of the members 
                                                           
155 Ronald L. Watts, "Models of Federal Power Sharing," International Social Science Journal 53, no. 167 
(2001): 24-26. 
156 Abdul Ghaffar Kareem Ali and Khader Haji Rasool, "Federalism: Legal and Objective Observations," Journal 
of Kirkuk University Humanity Studies, no. 4 (2009): 113. 
157 Ehsan Al-Naeb,"Sovereignty and Methods of Distribution Powers in the Federal System," Al- Mada Daily 
Newspaper, http://almadapaper.net/sub/10-503/p05.htm (accessed February 22, 2015). 
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in the federal state. It is not divided among them. Thus, sovereignty is a unit that is 

indivisible. However, practicing governmental powers can be distributed to a number 

of authorities, both federal and regional governments, which are agents of the state in 

a way that they cannot control or eliminate others. The Federal Constitution contains 

the text concerning the powers of each of the federal and regional governments. The 

sovereignty has been also practiced by all the legislative councils in the country, 

including the federation, region and the authority to amend the Constitution. If 

sovereignty is put in the hands of the federal government alone, this eliminates the 

federal system. If placed in the hands of the members only, the result will not be the 

formation of a federal state, but rather a vow to form a confederation that includes 

independent states. 

 

Hameed Hannoun Khalid argued that the Iraqi Constitution of 2005 adopted a federal 

system based on political decentralization in a way that means duplication in the 

Constitution and power. Therefore, the powers were distributed between the federal 

government and regions. Hannoun added that the Constitution of 2005 needs to be 

reviewed since its provisions are dramatically incompatible with the concept of a 

Parliamentary System.158 The researcher agreed with Hannoun‟s view. This is 

because the provisions of the Iraqi Constitution of 2005 need to be precise and clear. 

This is not only related to a Parliamentary System, but it is also related to the concept 

of federalism and the distribution of powers in order to keep the public interest for 

individuals. Hannoun did not provide any practical suggestions to address the 

problems of the current research. Hence, the current research intends to fill this gap.  

                                                           
158 Hameed Hannoun Khalid, "Federal Authorities in Iraqi Constitution of 2005," Journal of Science for Law, no. 
24 (2009): 65-66. 
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Hannoun did not indicate that the overlap of powers was only limited to the regions. 

It should include governorates that are not organized in a region as well. 

 

In his study, Mohammed Nuruzzaman indicated that federalism is the best way to 

deal with social and cultural pluralism. He stressed that it is important for the state of 

Iraq to benefit from the Pakistani federal experiment between 1947 and 1971 in 

building national unity according to the federal basis. This is due to the presence of a 

large similarity between the two countries in terms of having a majority population 

of Muslims and ethnic, sectarian, and linguistic divisions. In addition, federalism 

should not be regarded as a mere division of powers between the centralized and 

local governments. Instead, there is a need to focus on the importance of federalism 

as represented by an autonomous rule as well as a common rule.159 In another study, 

Fauzia Aziz focused on the distribution of economic and financial powers in the 

federal system between the federal government and regional authorities. She 

emphasised the impact of economic factors on federal states. The study also included 

a review of the financial problems facing the federal states regarding the distribution 

of wealth.160 

 

In her study, Areej Taleb argued that the distribution of powers between the federal 

government and the regions should be in accordance with the circumstances of the 

emergence of the federal system. Federalism emerges by the unification of 

independent states, which leads to limiting the powers of the federal government and 

expanding the powers of states. This is because it was originally independent states, 

                                                           
159 Mohammed Nuruzzaman, "Federalism and State Disintegration-United Pakistan, 1947-1971: Some Historical 
Lessons for Afghanistan and Iraq," Journal of Asian and African Studies 45 (2010): 517-518. 
160 Fauzia Khuda Karam Aziz, "Federalism in Iraq between the Constitutional Foundations and Political, 
Economic Reality," Al-Bahith Journal, no. 9 (2010): 146. 
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which can emerge by the adoption of the method of determining powers of the states 

and other federal government if the union emerged by disintegration of a unified 

country into states.161 The same researcher believed that the latter method fits the 

emergence of federalism in Iraq. The Iraqi legislature has to adopt this method in the 

distribution of powers in order to maintain unity in Iraq as well as retaining the 

power of the federal authority. 

 

The researcher has a different opinion from Areej as the emergence of Iraqi 

federalism occurred under the conditions of foreign military occupation and internal 

disturbances. Therefore, federalism in Iraq is considered as being different from the 

rest of the federations in the world in terms of the emergence of the federal system as 

a basis of the distribution of powers between the federal government and regions. 

 

Amarjit Narang and Francis Kok Wah Loh argued that federalism in India and 

Malaysia depends on centralization in the distribution of powers between the 

centralized government and regions. Thus, the partition of powers cannot be 

considered the only solution to achieve federalism, but rather just the beginning of 

the application of the federal system, which acts to achieve reconciliation in 

communities that have multiple nationalities and races. Work should be done through 

the spirit of participation and cooperation between the centralized government and 

the regions in order to achieve a true application of federalism.162 

 

                                                           
161 Areej Taleb Kazim, "The Powers of the Local Authorities in Iraqi Legislation in Light of the Constitution and 
the Law of Governorates that are not organized in a region No. 21 of 2008," Anbar Journal of Legal and Political 
Science, no. 3 (2011): 140. 
162 Amarjit Singh Narang, "Federalism in India during the Nehru and Post-Nehru Periods. Limitations and 
Challenges," South Asian Survey, 19, no. 2 (2012): 203; Francis Kok Wah Loh, "Restructuring Federal-State 
Relations in Malaysia: From Centralised to Co-Operative Federalism?," The Round Table 99, no. 407 (2010): 
132-133. 
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Nazri bin Muslim and et al., pointed out that correct application of the federal system 

is based on how the distribution of powers between the states and the centralized 

government ensures the preservation of national unity of the country.163 

 

Abdul Ati Mohammed164 believed that a federal government is only a geographical 

division of authority, under which specific areas of a particular state gain a type of 

political authority which is independent of the centralized government. This means 

every part of the state is subject to two regional and centralized governments. Both 

have authority and are different from the distribution of authority in federal systems. 

It is important to note that it is different from country to another, as well. Moreover, 

the Federal Constitution plays an essential role in this regard concerning Iraq. The 

same researcher pointed out that there are real difficulties encountered with respect to 

the adoption of the powers of local authorities against the powers of the centralized 

state because there are special circumstances regarding the Iraqi public situation with 

respect to its regions and governorates. Thus, there is no magic formula to find the 

appropriate federal system for Iraq, and this gap that the current study will try to 

solve. 

 

On the other hand, Burak Özpek argued that political decentralization is the best way 

to share authority and participate in the political institutions of the whole classes of 

society through working to find solutions for local problems via the provision of 

                                                           
163 Nazri bin Muslim, Faridah Jalil, Nurhafilah Musa, Khairil Azmin Mokhtar and Rasyikah Md Khalid, 
"Malaysian Federalism–Issues and Acceptance," Australian Journal of Sustainable Business and Society 1, no. 1 
(2015): 110-111. 
164 Abdul Ati Mohammed, "Federalism is A Solution in Iraq," Al Wotan Al Qatari Newspaper, http://www.al-
watan.com/viewnews.aspx?n=CDFF607A-E0A5-4A11-A955- AEB3B3F75210&d=20140606&writer=0 
(accessed March 7, 2015). 
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constitutional legitimacy of an autonomous and a common rule.165 Özpek did not 

provide any practical suggestions to address the problem of the current research. 

Hence, the current research intends to fill this gap concerning powers. 

 

In his study, Jahanbakhsh Moradi pointed out the federalism is one of the most 

effective ways in dealing with the problem of building an independent state that 

includes ethnic, religious and ideological plurality. His study included a reference to 

Iraq as having adopted federalism in TAL of 2004 as well as the Iraqi Constitution of 

2005. However, there are several dilemmas facing the application of federalism in 

Iraq such as the ambiguity of constitutional provisions, in addition to regional and 

geographical problems.166 It should be noted that the same researcher did not provide 

any suggestions or solutions to address the problems raised by the current research.  

 

In another study conducted by Amjad Zine El Abidine, the focus was on the 

definition of federalism as a rule driven towards the establishment of a stable and 

balanced relationship between federal government and regions or among the regions 

themselves. He also stated that a number of states that adopted federalism as a rule 

experienced this system of rule. This rule was submitted to contribute towards 

maintaining its stability and development.167 

 

In the context of the current research, it appears that the Iraqi Constitution of 2005 

creates a hybrid type of federal system that combines characteristics of the federal 

system with elements of administrative decentralization. Since Iraq has only recently 

                                                           
165 Burak Bilgehan Özpek, "Democracy or Partition: Future Scenarios for the Kurds of Iraq," Insight Turkey 14, 
no.3 (2012): 130. 
166 Jahanbakhsh Moradi, "Problematic of Federalism in Iraq," Erudite Journal of Social Science Research, 2 
(June 2014): 3. 
167 Amjad Zine El Abidine Tama, Future of Federal System in Iraq-Study International Experiences, n 2, 5. 
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applied federalism, its application should be practiced in its simplest form in order to 

preserve the unity of Iraq rather than serving to tear the country apart. Powers given 

on the basis of historical and political reasoning without intellectual and political 

maturation do not often succeed.  In addition, there are a large number of problems 

and developments regarding the application of federalism, being sometimes 

characterized as contradictory or ambiguous. Besides, the application of federalism 

in Iraq appears to be totally different from the way the concept is practiced in other 

jurisdictions. 

 

To conclude, most of the previous studies which were analysed above focused more 

or less on certain aspects of the federal system in various countries. For example, 

some studies focused on minorities and communities of religious and ethnic diversity 

under a federal system. Other studies focused on the federal system in Iraq and 

mentioned the shared powers between the federal government and the regions.  

However, those studies analysed above neither provided conclusive results nor 

offered suggestions.  

 

Thus, the current research focused on the legislative and executive powers 

overlapping among the federal government, regions and governorates that are not 

organized in a region under the Iraqi Constitution of 2005. The current research is 

unique in the sense that all previous studies analysed above did not address the 

concept of federalism in the context of the Iraqi Constitution of 2005. Further, they 

did not point out the confusion between the concept of federalism and administrative 

decentralization in the distribution of powers between federal and local governments. 

Hence, this research identified the deficiencies and shortcomings in the provisions of 
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the Iraqi Constitution regarding the distribution of powers. It also identified the 

confusion between the concept of federalism and administrative decentralization in 

the distribution of powers between regions and the governorates that are not 

organized in a region in Iraq. 

 

1.9 Outline of the Chapters 

This study is divided into six chapters. The six chapters are as follows: 

Chapter One: Introduction 

This chapter discussed the background of the study, problem statement, research 

questions; research objectives and significance of the study. It also included the 

methodology which adopted in the course of conducting the research, literature 

review as well as limitations of the study. 

 

Chapter Two: Federalism Concept and Its Implementation in Selected Countries and 

Iraq 

This chapter dealt with the definition and inception of federalism. It then addressed 

the features of federalism. This chapter included the review of models of the 

application of federalism in some countries. Also, it reviewed the inception of 

federalism in Iraq before 2003 and the application of federalism after 2003. It 

addressed the federal institutions in Iraq under the Constitution of 2005. 

 

Chapter Three: The Distribution of Powers between the Federal Government and 

Local Governments 

This chapter included the distribution of powers between the federal government and 

the regions. It then discussed the distribution of powers under the State 
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Administration Law for the Transitional Period of 2004 and the distribution of 

powers under the Constitution of 2005. This chapter addressed the overlap and 

confusion in the distribution of legislative and executive powers among the federal 

government, regions, and governorates that are not organized in a region. 

 

Chapter Four: Administrative Organization in Iraq 

This chapter dealt with the concept of administrative decentralization and the 

elements of its presence. It also highlighted the administrative organization in Iraq 

before 2003, the developments experienced by the system of administrative 

decentralization in the constitutional and legal legislation after 2003, and the powers 

exercised by the governorates that are not organized in a region. 

 

Chapter Five: Constitutional Organization of Kurdistan Region 

This chapter focused on the legal status of the Kurdistan region before 2003. It 

included legal recognition of Kurdistan region, the role of the UNSC Resolution 

No.688 of 1991 in the emergence of the Kurdistan region and its constitutional 

institutions, the circumstances and reasons leading to the issuance of Resolution No. 

688 and the content of Resolution No. 688, its legal significance, and the legal status 

of the Kurdistan region under the Constitution of 2005. 

 

Chapter Six: Conclusion and Recommendations 

This chapter dealt with the results that were identified on the basis of the previous 

chapters. It discussed a set of recommendations, depending on the results that were 

identified in this study. It addressed the suggestions for future studies. In addition, it 

dealt with the fourth objective in this study. 
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CHAPTER TWO 

FEDERALISM CONCEPT AND ITS IMPLEMENTATION IN 

SELECTED COUNTRIES AND IRAQ 
  

2.1 Introduction 

This chapter addresses the definition of federalism, its emergence, the characteristics, 

the principles as well as the types of the federal system. It also includes a review of 

implementing the federalism in selected countries such as the US, Switzerland, and 

Malaysia. The nature of the federal system and the work of the federal institutions 

will be clarified as well. 

 

Concerning Iraqi context, this chapter addresses the federalism in Iraq. It is divided 

into two phases. The first phase is about federalism inception in Iraq before 2003. 

The other is the phase of implementing federalism in Iraq after 2003. The federal 

institutions in Iraq and the mechanism of its formation of the regions will be 

presented accordingly. Under this chapter, the researcher answered the first research 

question and achieved the first research objective. 

 

2.2 The Concept of Federalism and the Methods of its Emergence 

This part addresses the definition of federalism and the methods of its emergence as 

follows:
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2.2.1 The Concept of Federalism  

There are different views regarding the definition of the federalism among 

researchers because of its different implementation. However, all of them agree on 

its content and essence represented by the division of powers and authorities with the 

existence of an internal independence within the framework of state.168 Initially, it is 

important to indicate that the term "federalism" is derived from the Greek word 

foedous 169 which means trust and mutual agreement among the parties.170  

 

A number of researchers defined federalism. For example, Horio defined federalism 

as a set of regions in which its relations are governed by the Federal Constitution;171
 

John Law added that the powers of federal state are divided between the federal 

government and the government of the regions.172 

 

Moreover, Watts defined federalism as a political regime that combines powerful 

units that constitute the state with the existence of a central government that enjoys 

certain powers under the Federal Constitution.173 It should be noted that the 

federalism combines two rules that include the participation in the regime and the 

autonomy.174  

 

                                                           
168 Smoha Fouk Alada, Public International Law, 45. 
169 Daniel J. Elazar, "Federal Systems of the World: A Handbook of Federal, Confederal and Autonomy 
Arrangements," Jerusalem Center for Public Affairs, http://www.jcpa.org/dje/books/fedsysworld-intro.htm 
(accessed November 9, 2015). 
170 Preston King, Federalism and Federation (London Y Camberra: Crom Helm International Series in Social and 
Political Thought, 1982), 74-77. 
171 Andre Horio, Constitutional Law and Political Institutions, n 61, 152. 
172 John Law, "How Can We Define Federalism?," The Politicization of the European Elections and its Potential 
Effects on the EU 5, no.3 (2013), 95. 
173 Ronald L. Watts, Models of Federal Power Sharing, n 155, 24. 
174 Ronald L. Watts, "Comparing Federal Systems in the 1990s," Institute of Intergovernmental Relations, 
Queen’s University, Kingstown (1996): 7. 



 

69 
 

Wheare point out that in the federal state, the powers of government are divided 

between a government for the whole country and governments for parts of the 

country according to this path that all government is independent within its own 

affairs.175 

 

Riker defined federalism as two levels of the rule that governs the two levels of the 

same people and the same geographical area. Each level has a range in which 

independent powers are practiced with some specific constitutional guarantees with 

respect to each government within the framework of its region.176 On the other hand, 

Sabri defined federalism as a state that combines a set of regions or states which 

maintains its internal sovereignty and has its own laws.177 Additionally, Al-Shawi 

pointed out that the federal state has two types of rulers, the president of the federal 

state and local governors of the regions.178 

 

Garran defined federalism is a form of government in which political power is 

divided between the federal government and regions so that each government has its 

own domain to manage its affairs.179 Wheare, mentions that distribution of powers 

one of the most important issues in the federal state through the division of powers 

between the federal government and regions which allow them to remain coordinate 

and equal in their areas and each region shall remain limited to its own area.180    

 

                                                           
175 Kenneth Clinton Wheare, Federal Government, n 62 , 24. 
176 Mikhail Filippov, Peter C. Ordeshook, and Olga Shvetsova, Designing Federalism: A Theory of Self-
Sustainable Federal Institutions (Cambridge University Press, 2004), 5. 
177 Alsid Sabri, The Principles of Constitutional law (1949), 7. 
178 Munther Al-Shawi, Theory of the State (Baghdad: Legal Research Center Publications, 1981), 53.  
179 James Wilford Garner, Political Science and Government (Calcutta: World Press, 1951), 349. 
180 Kenneth Clinton Wheare, Federal Government, n 62 , 33. 
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Nabil Abdul Rahman noted that the federalism is a set of states joined together in the 

framework of a single state in which each party waives its foreign sovereignty and 

some aspects of its internal sovereignty in favor of the federal government.181 

 

In addition, the federalism does not mean the separation of political power. On the 

contrary, it means the division of powers between the government of the center and 

the government of the regions.182 It is important to note that the presence of the 

federalism is based on the participation between the federal government and the 

government of the regions in order to achieve common goals and at the same time 

there is the presence of an independence of the components of the federal state to do 

the entrusted responsibilities.183  

 

In brief, the federalism is a political, constitutional, internal and compound 

organization under which the regions are subject to a higher federal government. 

This organization includes two aspects. The first is external in a way that the union is 

shown as one state in the field of the external sovereignty. The other aspect is 

internal in which it represents the regions that involve the federal government in 

practicing the internal sovereignty, and the central nor the constituent units receive 

powers from the Constitution. This constitutional distribution of powers cannot be 

altered by an ordinary process of legislation such as an act of the national legislature, 

both levels of government exercise powers directly over individuals.  

Hence in a federation, we find: 

a) Two sets of government constitutionally coordinate ; 

                                                           
181 Nabil Abdul Rahman Hayawi, Decentralization and Federalism (Baghdad: Legal Library, 2004), 20. 
182 Lawrence M. Anderson, "Theorizing Federalism in Iraq," Regional and Federal Studies 17, no. 2 (2007): 160. 
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b) Distribution of powers between central government and units according to a 

rigid written constitution; 

c) A federal court as a guardian of the constitution;  

d) Supremacy of the constitution which is rigid; and 

e) Bilateral legislative power to represent regions in federal decision-making. 

 

2.2.2 The Methods of the Emergence of Federalism 

The emergence of federalism can be one of two ways:  

a) The first way is the formation of the union by joining. Under this method, 

independent states join together to form a federal state that waives some of 

their powers in favor of the federal government in order to achieve the goals 

that cannot be achieved without doing such a union. These goals include the 

fulfillment of economic security and prosperity. In this way, the US, 

Switzerland, Canada has emerged.184 Additionally, certain factors that lead to 

this federal union are represented as follows: 

i. The internal factors belong to one nation, religion, single doctrine, a common 

language, or sharing the customs and traditions.185 

ii. The external factors represent facing the risks or the external threats to which 

these states are exposed, meaning that this union exists on the purpose of 

preventing an external aggression, the search for an increase in military force, 

or creating suitable conditions in order to build a prosperous economy as well 

as improving the living conditions towards the best.186  

                                                           
184 Mahmood Mohamed Hafez, Summary of Constitutional Law-General Principles of the Egyptian Constitution 
(House of Arab Thought-Committee of Arab statement Press, 1956), 38; Ibrahim Abdulaziz Shiha, Brief in 
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169; André Lecours, "The Question of Federalism in Nepal," The Journal of Federalism (2013): 613. 
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Perspectives on Federalism 2, no. 3 (2010): 12-13; William P. Maddox, "The Political Basis of Federation," 
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b) As for the second way, it is the formation of the union by disintegration or 

secession. The federation can be established in accordance with this method 

by the disintegration of the unitary state into several regions with the will of 

these regions to stay in the framework of the new federal state, provided that 

the central government should deal with the Foreign Affairs, whereas the 

regions remain its internal independence and have its constitutional 

organization in addition to its legislative, executive and judicial powers, 

having the will to get rid of the dominance of the centralized government. 

States that emerge in this way include the Soviet Union, Brazil, Mexico, 

Venezuela, Malaysia, and Nigeria.187 States also resort to this method of the 

formation of the union due to these particular reasons:  

i. The first reason includes the vast areas where it is difficult for the centralized 

government to manage the whole remote areas, especially those that are far 

from the center and to offer the services to the people of those areas. 

Therefore, the state resorts to shift from a unitary state to a federal state; this 

division offers the development and progress to those areas concerning 

managing its internal affairs without resorting to the center.188  

ii. The other reason includes diversity in the community where there are 

multiple components that differ in language, nationality, culture, religion, 

doctrine and with the presence of a tension among these components that 

                                                                                                                                                                     
American Political Science Review 35, no. 06 (1941): 1122-1123; Jenna Bednar, “An Identity-Based Theory of 
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187 Abdul Ghani Bassiouni Abdullah, Mediator in the Political Systems and Constitutional Law (Cairo: Saadani 
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push the state to adopt a federal system to prevent the division of the 

country.189  

 

2.3 The Characteristics of the Federal System 

There are a set of characteristics that distinguish the federal system from any other 

systems. These characteristics are as follows: 

 

2.3.1 The Existence of a Written and Rigid Constitution 

The federation is an internal organization established under the Constitution. Due to 

the fact that the Federal Constitution usually involves the division of powers between 

the federal government and the regions, this division should be accurate, indisputable 

and unable to be confused when exercising the implementation. It is necessary to 

note that this Constitution is written,190 such as the US Constitution 1787, the 

Constitution of Switzerland 1874 and the Constitution of Belgium 1814.191 Also, it 

should be characterized as rigid, meaning that its amendment process shall not go 

through traditional methods. Instead, it shall go through complicated procedures. In 

addition, all components of the state should involve in the adjustment process in 

order not to have unfairness to any party participated in federalism.192 Thus, the 

Federal Constitution has a superior feature considered as the highest law in the state 

as well as distributing powers among governments and determining its powers. It is 

impermissible to enact any code or formulate a local Constitution that is inconsistent 

with the provisions of the Federal Constitution.193 
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74 
 

Besides the Federal Constitution, every region has its own Constitution that is 

superior to the ordinary law. The foundational authority establishes and develops 

such Constitution and has the freedom to modify within the limits prescribed by the 

Federal Constitution.194 There is no reason that prevents the Constitution of the 

region from the inclusion of provisions that contradict the Constitutions of other 

regions provided that the Constitution of the region does not contradict the Federal 

Constitution itself.195  

 

2.3.2 The Distribution of Powers between the Federal Government and the 

Government of the Regions 

Federal state includes public bodies exercising separate legislative powers, executive 

and judiciary enshrined in a Federal Constitution. There are also other local bodies 

that exercise their powers within the limits of the state.196 Since the duplication of 

public bodies in the Federal State led to the definition of the powers that these bodies 

have, the Federal Constitution delineated the limits of these powers between the 

federal government and local governments.197 The Federal Constitution considers 

two aspects concerning the distribution of powers. The first aspect is concerned with 

the national character that expresses the unity of the state and must be handled by the 

federal government; whereas the second aspect is concerned with the powers which 

are local and of less importance related to the affairs of the regions. These states 

usually handle such powers under which the regions enjoy;198 some of the internal 

sovereignty. Therefore, it is impermissible to modify or detract from these powers 
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without the approval of states themselves. In return, the federal government exercises 

its powers that express the unity and sovereignty of the federal state. 

 

The regions cooperate in the federal state in the implementation of federal programs 

and are not considered independent in political decision-making. In addition, the 

regions work within the federal state as servants and allies of the federal government, 

this situation which helps the development of cooperation between the regions and 

the federal government for the benefit of the country. Furthermore, the regions 

should not act as rivals to the federal government but should be an important 

component in the carry out of federal programs.199 

 

Where the regions in cooperative federalism derive their powers from their position 

as federal servants, not as separate regions, then the authority of the regions depends 

on integration rather than on independence. The regions depend on their 

interdependence with the federal government in implementing the federal powers.200 

Which means the application of cooperative federalism does not focus on the power 

of sovereignty of the federal state but on the power of the server (regions) to 

implement federal policy.201 

 

Although the federal government can often intervene in federal policymaking at the 

national level, it leaves the regulatory policy of the regions where its serve as strong 

federal servants in federal policymaking areas including environmental law, health 

insurance, consumer protection, regulation finance, communications as the regions 

operate in these areas as administrative bodies implementing the federal 
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government's policy rather than as autonomous and sovereign regions.202 In 

cooperative federal systems, regions can play an important role in maintaining a 

balance of power and verifying the existence of a strong executive authority, where 

the regions share and assist the federal government in managing federal policy.203 

 

In another side, the asymmetric federalism is understood to mean federalism based 

on unequal powers and relationships in political, administrative and fiscal 

arrangements spheres between the units constituting a federation.204 Federal 

asymmetry can also be considered as a means of achieving general stability within 

the state, as well as the possibility of using asymmetry as a tool for achieving 

consensus and unity among different groups.205 Multinational federations are highly 

asymmetric actually. They often contain regional-based units whose citizens 

represent the national majority, while one or more constituent unit will be national-

based, the majority of its population being comprised of a national minority. This 

creates cultural and linguistic asymmetry between the constituent units to keep its 

culture, language and other traditions in a federation, as well as this national, seek 

constitutional recognition of its identity. This matter may lead the federal 

government responding to their demands which led to these units has different 

powers than the other units.206 

 

Asymmetry include cultural, religious, economic and political diversity between the 

regions in the federal state and the asymmetry leads to create asymmetric 
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institutional devices, there many federal states have asymmetries like Belgium, this 

country is consist of three different regions and communities also these regions are  

different in their population, socio-economic situation and local languages. The party 

system also lead to asymmetry, indeed the political parties play an important role to 

express religious, ethnic, national, economic and social differences.207 Communities 

have unequal influence on decisions of the federal government due to differences in 

population history and political homogeneity. The unequal influence within the state also 

shows that the central government will often favor some regions over others.208 

 

Asymmetric federalism is divided into two types. The first type includes increasing 

the powers enjoyed by the federal government in the region. where the ability of the 

region to exercise legislative power is less advanced. In this situation, the federal 

government can exercise this power until the region can then exercise this power in 

As in the case of India where, for the first six years of the Union, the federal 

government helped some of the less developed regions to become these regions able 

to exercise this authority individually.209 The second type consists of granting a 

region or a number of regions its own powers to make it closer to autonomy. 

Malaysia is the best example, although it has a very central system. Malaysia has 

granted Sabah and Sarawak state their own powers to protect the interests of these 

two regions.210 
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There are preconditions of asymmetry as determine by Burgess, the first precondition 

points out to political cultures and traditions when the federal government commits 

itself to promoting economic development to reduce disparity in opportunities and 

providing public services for the people. A second precondition is social cleavages 

like religious, linguistic, ethnic and sectarian diversity through combine between 

diversity and pluralism, territoriality is another precondition which includes big 

country, geographically speaking, there are many different regions in the federal 

state. Furthermore, there are socio-economic reasons which affect the asymmetrical 

application where the regions in the federal state play varying roles in the economy 

and diverse industries. the last precondition of asymmetry is demographic patterns 

which mean representation of constituent units in terms of their population.211 

 

The method asymmetrical federalism appears itself depends basically on the 

characteristics of the country making use of it, as for Spain, there are several 

historical occurs contributed to the forming of modern day in Spain. this country 

transformed from a unitary state to federal state included pluralism. At the same 

time, the social cleavages included linguistic and ethnic-nationalist pluralism. The 

second precondition has an important presence in Spain, as for the precondition of 

territoriality in Spain is related to the social cleavages mentioned above. this country 

consists of seventeen autonomous communities and these communities are diverse in 

population size, their industrial and agricultural. in addition, linked to both social 

cleavages, territoriality, and socio-economic reasons. one of important reason in 
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Spain is an economic disparity between communities. the final precondition of 

asymmetry is demographic styles which linked to economy and immigration.212 

 

Asymmetric federalism is based on agreements between the federal government and 

the regions within the federal state, and the regions have powers of their own. For 

example, the Navarra and Basque communities have formal powers to impose taxes 

and expenditures beyond those granted to other independent communities. Catalonia 

and Galicia also have special authority in education, language and culture. In 

Canada, Quebec has special powers to promote the use of French and protect French-

Canadian culture. In the US, Indian reservations have their own tax and regulatory 

powers that differ from those of bilateral governments. California has distinct powers 

to regulate the environment, and large regions in federal states often have the power 

to impose and regulate taxes, such as Washington DC and New York, which have the 

power to impose their own income taxes.213 

 

For example, if the central government grants one city the authority to use railways, 

if this city sells or rents the right of roads to private railway companies, this matter 

will lead the city obtaining an important source of income and a great economic 

advantage, people also prefer to live and shop from nearby shops on railways, where 

the net of transport real costs are higher than the net transport prices of railways, 

which will lead to increased benefits and profits for consumers and companies 
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located near the railways because of these economic benefits will lead to movement 

of individuals and companies from Within the city to near the railway lines.214 

 

In India, the asymmetrical federalism is due to historical reasons and to the way 

Britain adopted the unification of the country under its rule. The Constitution of 1951 

referred to the division of the country into four categories, category A included the 

British-controlled regions, category B which included the princely states that were 

linked to individual treaties with the Indian government. The C category includes a 

group of regions that have their own powers in exchange for their consent to join the 

Union, The latter category includes the regions under the control of Portugal and 

France foreign for their independence and there are other areas not mentioned in 

these categories which put under control of the union as D category.215 

 

In addition, one of the reasons for the disintegration of the Soviet state was the 

diversity and pluralism, this matter led to forming the Russian Federation which 

consists of several various regions. the Russian Constitution of 1993 mention that 

there is an asymmetric in intergovernmental linked between the regions and the 

federal government, also the asymmetric style in the fiscal relations saved Russia 

from civil wars can occur between the regions.216 In another side, Tarlton points out 

that the diversity in the federal states is considered as secession reason while 

symmetry leads unity. Tarlton refers also that diversity in terms of economy, culture, 
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and a constituent unit‟s size in federal states may lead conflict and failure in 

application federalism.217 

 

The process of distribution of powers between the federal government and the 

regions is one of the important operations that would be experienced by the 

establishment of the federation. Then the distribution of powers should not be left 

vague to ensure the protection of the regions in the federation.218 

 

The federal states differ in the distribution of these powers between the federal 

government and the regions. This difference is subject to political and practical 

considerations. Each federal state originated in accordance with its own conditions. 

These circumstances would leave its effects on the method of the distribution of 

powers which may be widened or narrowed depending on the policy applied by the 

federation.219 This characteristic is considered as one of the most important attributes 

of federalism. It is also considered as the basis of the construction and success of the 

federal systems. The Federal Constitution determines the powers of the governments 

in the state through one of the three provided methods: 

 

a) The Federal Constitution particularly determines the powers of the federal 

government and the residual powers are related to the powers of the 

government of the regions. This method is most commonly used in the 

application of power balance in order to protect the powers of the regions, 

and it has been applied by the US, Switzerland, Argentina, and Mexico. The 
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reason is that these countries were formerly a Confederation. The regions 

were independent states within the Confederation. Therefore, after the 

formation of the federation, they sought to maintain their past powers. The 

shortcoming of this method is that it leads to the weakening of the authority 

of the federal government.220  

b) The Federal Constitution determines the powers of the government of the 

region and leaves the rest of the powers to the federal government; this way 

enhances the power of the federal government and facilitates its task in facing 

the renewed problems. This method was applied in the Constitution of 

Venezuela in 1953 and the Constitution of Canada. This way is often 

approved by the federal states that have arisen through the disintegration of 

the unitary state which owned all the powers in its hand. This method then 

leads to strengthening the powers of the federal government.221  

c) The Federal Constitution determines the powers of the federal government 

and the government of the regions. This method can be known as the shared 

powers that can intervene between the federal government and the 

government of the regions. Furthermore, this method is characterized by the 

distribution of powers. Regardless of the legislature‟s accuracy and 

imagination of the inclusion of all powers granted to the federal government 

and the regions, topics and issues that are not regulated by the Constitution 

should be revealed. Hence, a problem of determining the entity that can 

practice the authority has arisen; this method may be a reason to repeat the 

amendment of the Constitution, as the legislator may resort to it when 

confronted with new cases. Also, this way may deal with the details of these 
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powers which are incompatible with the nature of Constitutions. In this way, 

the Indian Constitution of 1950 has been adopted concerning the distribution 

of powers between the federal government and the regions.222  

Moreover, the Federal Constitutions may contain some shared powers 

between the federal government and the regions, where these regions apply 

some powers that are subject to some kind of control by the federal 

government. It is required that the region must take the federal government's 

approval before any act.223 

 

The Iraqi Constitution of 2005 identified the powers of the federal government and 

then cited a set of shared powers between the federal government and the regions. 

These powers will be discussed in the third chapter of this study. 

 

2.3.3 The Bilateral Federal Legislative Authority 

The legislative authority in the federal state usually consists of two chambers, 

namely the lower house that represents the interests of the nation and the upper house 

that represents the interests of the regions.224 The representation of the lower house is 

based on the proportion of the population for each region, whereas the upper house 

represents equal proportions.225 The main objective of this feature is to issue the laws 

in a consensual manner. Also, the laws issued by the federal authority should not be 

in favor of a certain class regardless to the rest of people. In addition, the Federal 

Constitution determines the powers of both councils as well as the way how to 

choose or elect their representatives. Some scholars contend that the lower house 
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which represents the general public in the federal state expresses the aspect of the 

unification, whereas the upper house expresses the aspects of independence.226  

 

In the same context, the government of the region has the presence of an independent 

legislative authority that handles the legislation in accordance with the provisions of 

both federal and regional Constitutions. Additionally, the legislative authority often 

consists of two chambers, as in the US, where each state has legislative body called 

the Legislative Council. It is often made up of two council chambers, namely the 

Senate and the House of Representatives along with the lines of the federal 

legislative authority except the state of Nebraska which adopts the unicameral 

system.227  

 

2.3.4 The Existence of a Constitutional Court 

The federal court is established under the Federal Constitution and it is located in the 

capital of the federation. It has branches in the regions as well. It is important to 

indicate that the resolutions of the court are obligatory for all. In addition, its 

interpretation of the Constitution shall be obliged to all judicial bodies as well as 

federal and regional authorities. It interprets the provisions of the Constitution in case 

of existing disagreement concerning the specific provision. It also monitors the work 

of the federal government and the government of the regions and their issued laws. It 

prevents the governments from exceeding their granted powers in the Constitution; 

such institution in the US is known as the Supreme Court. It is called the 
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Constitutional Court in Germany. It is known as the Federal Court in Malaysia and it 

is called the Federal Supreme Court in Iraq.228  

 

2.3.5 The Inability of the Regions in the Federation to Separation 

The regions in the federation are unable to cancel or detach from the federation 

unless it is stipulated in the Federal Constitution, so the regions forming the 

federation cannot be detached. The federal state may resort to the use of force in the 

case of the separation of one of the regions.229 Because the federal state is based on 

the Constitution, the regions have no right to separate from the federation because 

the federation is not based on contract in which the two sides have no right to 

separate from this federation. The Constitution is considered the main law in which 

its provisions apply to federal state, including member states of the federation.230 

 

2.4 The Principles of the Federal System 

The federal system is distinguished from other systems in such a way that has a set of 

basic principles, namely the principle of autonomy applied by member states to 

manage their internal affairs under their exercising the granted powers under the 

Constitution. Moreover, the principle participation of member states in the upper 

house as well as the participation in amending the Federal Constitution. The next 

section discusses the two principles.231 
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2.4.1 The Principle of Autonomy 

The regions fall under the authority of the federal government is not adequate to 

form a federation. On the contrary, they should have the will to feel independent 

regarding certain issues. Then the region has the right to manage their internal affairs 

and it has executive, legislative and judicial powers. In the Federal Constitution 

determined the powers of the federal government and the regions.232  

 

Therefore, the formation of independent regional governments for this purpose and 

without the will of the independence in some aspects leads to form a unified 

government with an appropriate degree of decentralization, and the federal 

government must base its intra-state relations on full respect for the autonomy of 

each part in the country.233 The independence of the member states in the federal 

system is achieved in certain aspects that will be addressed as follows: 

 

a) The Region has Its Own Constitution 

Besides the Federal Constitution, every region has its own Constitution that is 

superior to the ordinary law. A constituent assembly establishes and develops such 

Constitution and has the freedom to modify within the limits prescribed by the 

Federal Constitution.234 Thus a constituent assembly is an assembly of popularly 

elected representatives composed for the purpose of drafting or adopting a 

constitution. The constituent assembly is considered as a subset of a constitutional 

convention elected entirely by popular vote, so all constituent assemblies are 
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constitutional conventions, but a constitutional convention is not necessarily a 

constituent assembly.235  

 

As the fundamental document constituting a state, a constitution cannot normally be 

modified or amended by the state's normal legislative procedures; instead a 

constitutional convention or a constituent assembly, the rules for which are normally 

laid down in the constitution. A constituent assembly is usually set up for its specific 

purpose, which it carries out in a relatively short time, after which the assembly is 

dissolved. A constituent assembly is a form of representative democracy.236  

 

Furthermore, this assembly is responsible for establishes and develops such 

Constitution and has the freedom to modify within the limits prescribed by the 

Federal Constitution.237 There is no reason that prevents the Constitution of the 

region from the inclusion of provisions that contradict with the Constitutions of other 

regions provided that the Constitution of the region does not contradict with the 

Federal Constitution itself.238 In Switzerland, each Canton has the right to establish 

its own Constitution with the consent of the citizens of this Canton, in addition to the 

Constitution of the Canton must not contrary to federal law.239 The current researcher 

points out that the application of federalism in Iraq in Kurdistan region only in 

addition to, this region does not have a Constitution of its own and this is a defect in 

the application of federalism in Iraq. 
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b) The Independence of the Legislative Authority 

One of the main aspects of self-regulation of the government of the region is the 

presence of an independent legislative authority that handles the legislation in 

accordance with the provisions of both federal and regional Constitutions. 

Additionally, the legislative authority often consists of two chambers, as in the US, 

where each region has a  legislative body called the legislative council. It is often 

made up of two council chambers, namely the Senate and the Council of 

Representatives along with the lines of the federal legislative authority except for the 

state of Nebraska which adopts the unicameral system.240 

 

As for Iraq, the regional government shall have the right to exercise legislative power 

in accordance with the Constitution, and the regional government has the right to 

enacting laws,241 at the same time these powers should no conflict with the exclusive 

powers of the federal government, however the Iraqi Constitution mention that the 

region and  governorates that are not organized in a region enjoying of powers which 

considered  within the exclusive powers of the federal government, and this matter 

will be discussed in this study. 

 

c) The Independence of the Executive Authority 

The executive authority practices its competences independently without being 

subject to the supervision and direction by the federal authority. It generally 

formulates the general policy of the region within the political, social, economic, 
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cultural and administrative aspects. In addition, it implements the laws and the 

resolutions and preserves the security and stability within the region.242  

 

The representation of the executive authority in the region is different from one state 

to another. For example, in the US, the head of state which is often called the 

governor represents the executive authority. The governor of the state is elected 

directly by the residents of the region and he enjoys the most powers exercised by the 

president of any country with respect to the domestic field. However, the powers of 

the governors of the US toward the regional legislative authority exceed the powers 

enjoyed by the president of the US towards the Congress.243  

 

As for the context of Switzerland, the regional executive authority represents state 

council in some cantons and the council of the government in other cantons. The 

relationship between the executive council and the legislative council in the canton is 

similar to the relationship between Federal Parliament and Federal Government at 

the level of the Switzerland Confederation, with the exception of one difference 

represented by the legislative council can oust the members of the state council or the 

council of the government before the expiration of the election.244  

 

In Malaysia, all states have Sultans except Malacca, Penang, Sabah, and Sarawak. 

They obtain their positions through inheritance with the exception of the state of 

Negeri Sembilan. The governor in Negeri Sembilan is elected from all of the royal 

family members. The executive council of the states consists of ministers chosen 

from the winning parties in the election. In addition, three members who are not 
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elected are the secretary of state, the legal adviser of the state, and the financial 

responsible of the state. Their role is to provide advice to the council concerning the 

issues that fall within their competences.245
 Where the emergence of the ruling 

dynasty in Negri Sembilan return to Malewar which become the first ruler in Negri 

Sembilan and originator of the dynasty ruling there to the present day. Also, this 

matter means that the present Negri Sembilan dynasty can be traced back to the 

apostolic succession.246 

 

 In addition, the Rulers and Yang di-Pertua-Yang di-Pertua Negeri of the States shall 

take precedence over all other persons and each Ruler or Yang di-Pertuan Negeri 

shall in his own State take precedence over the other Rulers and Yang di-Pertua-

Yang di-Pertua Negeri. The Rulers shall take precedence over the Yang di- Pertua-

Yang di-Pertua Negeri and, among themselves, in accordance with the dates on 

which they acceded as Rulers, and the Yang di-Pertua-Yang di-Pertua Negeri shall 

take precedence among themselves in accordance with the dates on which they were 

appointed as Yang di-Pertua-Yang di-Pertua Negeri; and if Yang di-Pertua-Yang di-

Pertua Negeri were appointed on the same day the older shall take precedence over 

the younger.247 

 
d) Independence of the Judiciary 

The organization of the courts involves a great importance to show the extent of the 

independence of the regional judiciary from the federal government. Furthermore, 

the standard of independence of the judiciary in the governments of the regions is the 
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fact that its resolutions are strict and are not subject to appeal before the Federal 

Courts.248 Generally, region courts are common law courts and apply their respective 

region laws and procedures to decide cases. They are organized pursuant to and 

apply the law in accordance with their region's Constitution, region statutes, and 

binding decisions of courts in their region court hierarchy. Where applicable, they 

also apply federal law.249 As for Iraq, the Constitution of 2005 gives the regions the 

right to exercise judicial powers and the judicial authority of the region is 

independent and governed by courts of different degrees in accordance of the 

provisions of the Federal Constitution, the Constitution of the region and federal laws 

which relevant it.250 

 

2.4.2 The Principle of Participation 

The principle of participation is considered an essential and necessary principle for 

the establishment of the federal state. The relationship between the federal 

government and the regions is based on the cooperation. It is not based on the 

dependence. Thus, the principle of autonomy and power-sharing form a real and 

legal standard for federal state and their presence together completes its existence.251 

It is indispensable for the federal state concerning the contribution of the regions to 

participate in decision-making, otherwise the feature of the unification does not exist 

and it therefore becomes a unitary state, it can identify the main aspects of the 

participation can be identified by representing the regions in the upper house, as well 
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as the participation of the regions in amending the Federal Constitution. The next 

section addresses these two aspects.252 

 

a) The Upper House  

The nature of the federal system requires a special council representing the regions at 

the level of the federal parliament. Thus, the regions have a role in federal decision-

making that can be applied all over the state. This rule has been generally stabilized 

in most of the federal states where the legislative authority consists of two 

chambers.253 The representation in the council is usually based on the equality among 

the regions despite the differences existing among them in terms of area, the 

economic importance or the number of the population.254 Hence, the existence of 

equality is to eliminate the concerns of small regions that fear to be a victim of the 

ambitions of the largest and most influential regions, as a result, the equal 

representation forms an appropriate guarantee in the confrontation of large 

regions.255 However, this rule is not absolute; federal states that depart from the equal 

representation recognize the large regions with appropriate number of seats in the 

council through which those regions enjoy extensive powers such as the United Arab 

of Emirates, Canada, and India.256 Thus, the presence of this council leads to stifle 

the fluctuation of the council of representatives.257  

 

The current researcher explained that the Iraqi Constitution of 2005 has stipulated 

that the legislative authority consists of two chambers, the Council of 

Representatives and the Council of the Federation. At the same time however the 
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Council of the Federation has not been formed yet, which affected in the application 

of federalism correctly in Iraq, and this matter also affected on the parliament 

performance and led to unbalance enter the parliament in enacting laws. 

 

b) The Participation of the Regions in Amending the Constitution 

The amendment of the Federal Constitution is a process shared by all regions 

because the Constitution is a starting point for the future and the process of 

Constitution making was designed to include discussions at the national level in 

order to strengthen national unity.258 The participation of the regions in amending the 

Federal Constitution is to ensure the lack of depreciation of their autonomy and 

competences without its consent. The extent of the participation of the regions in 

amending the Constitution, however, differs from one state to another. It is crucial to 

note that the regions have been given a major role in the US in proposing the 

amendment of the Constitution and adopting those amendments.259As for the context 

of Switzerland, the cantons are not involved in proposing the constitutional 

amendments, but they contribute to the ratification of those amendments.260 

 

In Iraq, the regions are not involved in amendment of the Constitution, while the 

President of Republic and the Council of Ministers together or for 1/5 members of 

the Council of Representatives are granted the right to  amendment of the 

Constitution, at the same time the amendment needs to approval of two-thirds of the 

Council of Representatives and the public referendum.261 Thus the Iraqi Constitution 
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has excluded the regions from participating in the amendment of the Federal 

Constitution. 

 

2.5 The Types of Federal Systems 

The types of federal systems have different forms; some federal systems are based on 

a geographical or administrative basis and others are based on ethnic or sectarian. 

These forms vary according to the nature of the state and its demographic formation 

the circumstances of its emergence and the influenced political, historical, social, and 

economic factors.262  

 

Some states that have established for the first time according to the federal system 

where the structure of a federal system in this type of federal states plays an 

important role in promoting and strengthening the foundations of the state and its 

development. States that have arisen in this way include Switzerland, Canada and 

India.263 Moreover, other states have adopted the federal system due to reasons and 

motives related to its interests. States that have arisen in this way include Ethiopia, 

South Africa, and Belgium.264 There are the states on which the federal system has 

been imposed. Such federal states are in a state of political and constitutional chaos 

affecting all state institutions and its policies and any attempt to continuously remain 
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the state solid and unified is hopeless. Such cases include Bosnia and 

Herzegovina.265 

 

The federal systems are classified in accordance with the way of the federal 

adoption, the way of how the distribution of powers and responsibilities between the 

federal government and the regions, and the method of cooperation and coordination 

between the federal government and the regions. In addition, they are classified 

according to the number of regions which constitute the federal state and the areas of 

those regions. For example, in some countries, the number of regions reaches up to 

more than 50 states or regions.266 These regions help in forming a federal system; 

Russia and the US have the largest number of states or regions, while their largest 

states include a small percentage of the population. For instance, California has 12 

percent of the population of the US, Moscow includes 8 percent of Russia's 

population, and the Federal Nigeria consists of 36 states. In Nigeria, the population 

in those states is no more than 7 percent compared to the population of the whole 

country. The existence of such a large number of regions and the lack of enjoyment 

of any region to a relatively large size in terms of area, population, or water resources 

may substantially help in creating a kind of stability and balance in the regimes of 

those countries. On the other hand, the federal states, which the number of its regions 

is ranged from two to four regions, experience separatist movements from the part of 

some regions because they include nationalities, religions and different doctrines.267 

 

                                                           
265 Kareem Al-Mejri, "Bosnian Crisis and Constraints of Construction and Reform," Aljazeera Center For 
Studies, http://studies.aljazeera.net/ar/reports/2012/03/201231810466854441.html, (accessed March 30, 2016). 
266 George Anderson, Introduction in Federalism, n 5, 15-16. 
267 Anderson, 5. 



 

96 
 

The federalism was applied in some countries such as Sri Lanka, Sudan, and Cyprus 

as a solution for a conflict in these countries, thus federalism became as a way of 

ending the internal conflict and political collapse. While the application federalism in 

these countries faced problems because these cases has been a lack of previous 

experience required by federalism like respect for constitutionalism and a prevailing 

spirit of tolerance and compromise.268 

 

The number of states or regions that are composed of the federation is one of the 

factors that affect the success or failure of federalism since there are countries failed 

in their federal experience. Those countries include two or three regions. For 

example, the Pakistani Union from which the Eastern Pakistan (Bangladesh) was 

separated in 1971 disintegrated. In addition, the Czechoslovakian Union 

disintegrated in 1992 and resulted in two independent states, namely the Czech 

Republic and Slovakia.269 The Federation of Rhodesia and Nyasaland Three pence 

did not last long (1953-1963). In addition, the application of democracy is also 

considered a prerequisite for the success of the federal state. The current research 

believed that the federations which consist of a small number of regions or states are 

likely to witness a lack of stability. As for Iraq, the application of federalism in 

Kurdistan region only and this situation affect the application of the federalism in 

Iraq and threaten its internal stability.270 
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2.5.1 The Types of Federations in Accordance with the Process of Distribution 

of Powers Between the Federal Government and the Regions 

a) The Cooperative Federalism: The federal government and the regions share 

responsibility for services within some areas to ensure the work of the national 

programs in all parts of the country. Thus, the federal government and the 

regions often involve in bearing the burdens and administrative responsibilities 

associated with public projects. It is important to indicate that states or regions 

that have adopted this kind of federalism include the US and Canada.271 These 

governments work together to coordinate and evaluate public policies in the 

field of shared responsibilities through consultation and cooperation among 

them in order to reduce the problems resulting from the administration of local 

bodies. Additionally, this kind of federalism takes three forms. The first form 

is called interdependence and it is implemented in Germany and South Africa.  

Thus, the federal government determines the general policy, whereas the 

governments of the regions only implement the policies, but they enjoy local 

units by representation and participation in decision-making in the upper 

house of parliament (council of regions). As for the second form, it has been 

found that the federal government and governments of the regions share the 

responsibilities and their relationship is based on equal partnership. Belgium is 

considered a practical example of this situation. The third form is based on the 

enjoyment of all units to independence and equality in the legal status and the 

relationship takes the form of policy coordination. An example of such form is 

Brazil in which it is the only state that implements that form.272 This kind of 
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federalism suited best to the process of national integration of the components 

of the Iraqi society where the national identity is above the sub-identities. 

b) The Competitive Federalism: In this type of federalism, the federal 

government has a weak role in the regions. However, the regions are 

independent in administering its own affairs; the governments of the regions 

compete to offer public services, tax reductions and attracting investment in 

order to improve and develop its economic and social situation, such as 

Belgium and Switzerland.273  

c) The Optional Federalism: Concerning this type of federalism, the 

governments of the regions derive their existence and powers from the federal 

government. This means that the regions do not have powers but those 

granted by the federal government. This kind of federalism almost looks like 

the central system in the unitary state. Moreover, the countries that adopt this 

type of federalism include the Soviet Union and Mexico.274 

d) The Implementation Federalism: This kind of federalism is characterized by a 

kind of hierarchy in the relationship between the federal government and the 

regions, meaning that the central government develops a series of decisions 

and policies and the regions have the task of implementation.275  

e) The Homogeneous Federalism: This type of federalism is divided into two 

kinds. The first kind is based on the centralization and the increase of the 

authorities of the federal government compared to the regions due to the lack 

of the ability of the regions or the states to legislation. This forces the central 

authority to do so. This kind is found in India during the early years of the 

foundation of the federation. On the other hand, the other kind is represented 
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by the federal government in which it waives some of the powers and 

authorities of some states in order to respect the privacy and interests related to 

those states, this model is applied in Malaysia.276 Furthermore, this issue is 

different from states to others; there are federal states in which the states or 

regions enjoy less independence compared to the rest of the states. Such case 

includes Chechnya in Russia and Kashmir in India.277 However, there are 

federal states that offer broad powers for some of their regions. Quebec in 

Canada is an example of this kind.278 There are several other appellations of 

the federations such as double federalism and integrated federalism. Most of 

these federations are however characterized with similar features.279 

f) Dual Federalism: This type of federalism is a political arrangement in which 

power is divided between the federal and state governments into clearly 

defined terms, with state governments exercising those powers accorded to 

them without interference from the federal government.280 This type of 

federalism is characterized by a complete separation between the levels of 

government which means that each level has privacy, and according to this 

type is usually determined the powers exclusively to the different levels of 

government.281 Therefore, the dual federalism is based on the existence of a 

central government with specific powers and the government of the regions 

which have powers exercised independently of the federal government either 
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the relationship between the federal and the region's government does not base 

on the cooperate in the application of powers as in the cooperative 

federalism.282 The sovereign national government is one layer, below it are 

states, cantons, and regions which are all variations on a theme of smaller 

segments of a nation which have their own laws and areas of sovereignty. 

From the states, it goes on down to cities, municipalities, towns, counties, 

districts which are a subdivision of a state that has its own rules and 

regulations. As for the US,  the federal government is in charge of foreign 

policy, defense, monetary issues and the making of national laws and courts to 

decide whether those are constitutional. The states are in charge of family law, 

divorce, marriage, speed limits, the criminal law of a statewide nature, 

amongst others.283 Generally, a dual federalism maintains specific parameters 

by which the balance of power is maintained. National governments are only 

able to establish power through a system of laws. Totally purpose of the 

federal government is limited by constitutional mandate. Throughout each 

government's sphere of influence, each authority maintains sovereignty that 

generally should not impact one another. In addition, it's important for both the 

federal and state governments to work together, but also maintain a certain 

level of distrust in order to operate efficiently and provide the best for its 

people. Such as Europe which has a system of dual federalism, albeit set up 

with state traditions.284 

g) Fiscal Federalism: Fiscal federalism which means the financial relations 

between units of governments in a federal government system. This type of 
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federalism can be efficient to solving problems governments like distribution 

of income, effective allocation of resources, and economic stability. In 

addition, fiscal federalism is relevant for all kinds of government: unitary, 

federalism and confederal. This matter leads that 'fiscal federalism' is a set of 

principles that can be applied to all countries attempting 'fiscal 

decentralization'. Generally, fiscal federalism is a general normative 

framework for assignment of functions to the different levels of government 

and appropriate fiscal instruments for carrying out these functions.285 

h) Asymmetric Federalism: The asymmetric federalism is understood to mean 

federalism based on unequal powers and relationships in political, 

administrative and fiscal arrangements spheres between the units constituting 

a federation.286 Thus, asymmetry include cultural, religious, economic and 

political diversity between the regions in the federal state and the asymmetry 

leads to create asymmetric institutional devices, there many federal states 

have asymmetries like Belgium, this country is consist of three different 

regions and communities also these regions are  different in their population, 

socio-economic situation and local languages. The party system also lead to 

asymmetry, indeed the political parties play an important role to express 

religious, ethnic, national, economic and social differences.287 

 

2.6 Selected Countries that Adopt the Federal System 

Federal regulations do not specify the framework for one particular form. They are of 

different formats and forms; some federal systems are based on a geographical or 

administrative basis and others are based on ethnic or sectarian. These forms vary 
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according to the nature of the state and its demographic formation, the circumstances 

of its emergence and the influenced political, historical, social, and economic 

factors.288  

 

The federal systems are classified in accordance with the method of the federal 

adoption, the method of how the distribution of powers and responsibilities between 

the federal government and the regions, and the method of cooperation and 

coordination between the federal government and the regions. In addition, they are 

classified according to the number of regions which constitute the federal state and 

the areas of those regions.289  

 

For example, in some countries, the number of regions reaches up to more than 50 

states or regions. These regions help in forming a federal system; Russia and the US 

have the largest number of states or regions, while their largest states include a small 

percentage of the population. For instance, California has 12 percent of the 

population of the US, Moscow includes 8 percent of Russia's population, and the 

Federal Nigeria consists of 36 states. In Nigeria, the population in those states is no 

more than 7 percent compared to the population of the whole country. The existence 

of such a large number of states and the lack of enjoyment of any state to a relatively 

large size in terms of area, population, or water resources may substantially help in 

creating a kind of stability and balance in the regimes of those countries. On the 

other hand, the federal states, in which the number of its states is ranged from two 
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states to four states, experience separatist movements from the part of some states 

because they include nationalities, religions and different doctrines.290  

 

The number of states or regions that are composed of the federation is one of the 

factors that affect the success or failure of federalism since there are countries failed 

in their federal experience. Those countries include two or three regions. For 

example, the Pakistani Union from which the Eastern Pakistan (Bangladesh) was 

separated in 1971 disintegrated.291 In addition, the Czechoslovakian Union 

disintegrated in 1992 and resulted in two independent states, namely the Czech 

Republic and Slovakia, the Federation of Rhodesia and Nyasaland Three pence that 

did not last long (1953-1963). It has been noted that the federations which consist of 

a small number of regions or states are likely to witness a lack of definitive 

stability.292 The application of democracy is also considered a prerequisite for the 

success of the federal state.293 There are many countries which were increasingly 

turned into federal states during the last period as a legal and political solution294 

after the end of armed conflict. These countries include the Democratic Republic of 

Congo, Sudan and South Africa.295 Furthermore, the implementation of the 

federalism differs from one state to another on the basis of the historical, political 

and social circumstances with respect to each state;296 federalism would lead an 
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important role in promoting, developing, and strengthening the foundations of the 

State such as Switzerland, Canada and India.297  

 

Despite the fact that the federalism is not a system that has been imported from 

abroad or has been cloned from another model, this does not prevent the study and 

analysis of some international models that adopt the federal system in which lessons 

and interests can be drawn. The American, Switzerland, and Malaysian models have 

been discussed as countries implementing the federal system due these countries 

have succeeded in applied federalism and deal with challenges it faced, in addition to 

the religious, linguistic, ethnic, sectarian diversity and pluralism also it is possible to 

take lessons and benefits from these applications when implementing federalism in 

Iraq. 

 

2.6.1 The US Federalism 

The US federalism is considered one of the oldest federal implementations in the 

world, having maintained since 1789 till now and it is considered as the most 

developed and successful model. As it has been an inspiration for the emerging 

democratic federal systems in the world, it has proved to be able to successfully deal 

with the challenges and difficulties it faced.298 In addition, Iraq was subjected to US 

occupation in 2003, the Iraqi Constitution of 2005 was affected by the US 

Constitution in the organization of authorities and the distribution of powers. 
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The federal system in the US is the output of the so-called war of independence. 

Before its independence, the US was considered as United Kingdom(UK) colonies 

that enjoyed UK ruling systems, meaning that it enjoyed the autonomous rule in 

order to manage its internal affairs. Each colony had its legislative council that 

embarked upon the laws, imposed taxes and acknowledged expenditure. Their rulers 

had to make a parallel between the crown's interest which is a representative of the 

king and the interests of the colony.299  

 

On the other hand, the policy followed by UK against the colonies through imposing 

restrictions on trade and the rights and freedoms of citizens of the colonies led to the 

establishment of the thirteen colonies of  the unification among them. Hence, 

conferences were held and several projects were developed to bring together those 

colonies, including William Penn project in 1696 and the project of Benjamin 

Franklin in 1754. Despite the lack of success of these conferences, they established 

in the minds of Americans the idea of the unification against UK.300 The colonies 

declared its independence from UK in 1776. Thus, each colony became free and 

independent with sovereignty and had its own Constitution and powers.301  

 

However, the internal tensions and the foreign risks let the rebels to the association 

that gathers reunion colonies together. Therefore, a committee was formed to draft a 

Constitution for the US. Indeed, one of the committees of the continent conference in 

1777 developed a project that had been approved by Congress and had been sent to 

the states for ratification. After long discussions, the independent thirteen States 
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agreed to the project in 1778 and by this approval, the first confederate state emerged 

in the American continent,302 but the confederate experiment failed and was 

criticized several times because the shortcomings of the implementation.303 

 

Despite the previous criticisms, the implementation of the Confederacy in the US had 

a big role in drawing the outline of the federal system adopted by the US lately.304 In 

1787, Philadelphia Conference was held and the result of this conference was to vote 

on the Constitution of 1787305 under which an American federal state known as the 

US emerged. Thus, the number of US states increased from 13 states to 50 states at 

the present time and all states enjoyed equal rights and duties.306  

 

The distinction of the US Constitution is its lack of detail in many of its Articles. 

This allows some kind of flexibility that enables the future generations in playing a 

critical role in the design of the Constitution. Thus, after more than two centuries 

from its formulation in 1787, it was only amended 27 times.307 Additionally, the 

drafters of the Constitution are keen to achieve three main purposes represented by 
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securing a maximum of autonomy for the states and promoting democracy and a 

broad securing to the freedoms of individuals.308 

 

The founders of the US did organize the principles of federalism in a practical 

application of government, they were able to do that because they could develop 

themselves as a nation without defects that beset earlier federal systems. 

Furthermore, the distribution of powers in the US in that period related to the 

evolution of nationalism in a polity and a federation can allow important  autonomy 

to its units if there are a greater amount of nationalism permits.309 

 

2.6.1.1 The Distribution of Powers between the Federal Government and the 

Government of the States in the US 

The US Constitution includes the identification of the powers of the federal 

government in particular and the states which exercise all powers that do not fall 

within the powers of the federal government. Despite the fact that these powers are 

relatively limited when compared to the powers granted to the states, they involve 

the utmost importance and they have been given to the federation either because they 

are important issues or the federation is the only body that is capable of 

implementation in a gratifying and satisfying manner.310 

 

Furthermore, the practical application of the texts, which included the issue of the 

distribution of powers, suggested that the federation really has the advantage of 
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expanded authorities, not the states. The authorities of the union were very 

distinguished through constitutional provisions as, for example, they prohibited the 

states to impose taxes on exports and imports without the approval of the 

Congress.311  

 

The powers granted by the Constitution to the federation are represented exclusively 

by financial powers and the development of the rules governing the granting of 

citizenship and regulating internal and external trade, military administration and 

regulating foreign relations and judicial authorities.312 All topics that fall within the 

powers of the federal government represent crucial and serious points that affect the 

security and sovereignty of the state. Therefore, it is not possible that these powers 

are given to the states.313  

 

In addition, the Constitution included a set of shared powers between the federal 

government and the states. For example, the federation is involved with the states 

concerning imposing taxes and fees,314 and the suggestion to amend the Constitution. 

The regions were given the right to request to amend the Federal Constitution 

represented by two-thirds of legislative councils.315 Concerning the crimes 

committed outside the states, the Council determined the place of trial for such 

crimes.316 Moreover, the US as being federal states gained more integration; the 

federal government became more powerful. It was described as having a dominant 

role in practicing the powers despite the political opposition that demanded more 
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decentralization.317 Wherever the US practice the cooperative federalism through 

administrative co-operation and political interdependence between federal and state 

governments. the cooperative character in the US shows that all states dependent on 

the other and neither independent of the other. In addition, the US constitution 

formulated the relationship between two levels of government existed side by side 

neither of which was able to dominate the other, neither of which was subordinate to 

the other at the same time.318 

 

2.6.1.2 The US Federal Institutions 

The US federal authorities included the legislative, executive and judicial authority. 

These authorities are as follows: 

a. The Legislative Branch 

It is called the Congress and it comprises two chambers, namely the Senate and the 

House of Representatives.319 The House of Representatives is composed of members 

chosen every two years by the voters in all states.320 On the other hand, the Senate is 

composed of two Senators from each state and they are chosen by the legislative 

body in that state for a period of 6 years.321 Additionally, the Congress specializes in 

defense affairs and the declaration of war as well as the financial and commercial 

powers.322 The states specialize in all issues that are not provided in the Federal 
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Constitution in favor of the US Congress. Thus, the states enjoy full internal 

autonomy in administration and regulation. They have their own Constitutions and 

institutions.323  

 

b. The Executive Branch 

The executive power is practiced in the US by the President of the states since the 

practice of the political system is the presidential system, meaning that the President 

himself manages the administration of the affairs of the federal state. The President 

shall hold the position for a period of four years.324 He enjoys many powers; he does 

appoint or dismiss ministers after obtaining the approval of the Congress. In addition, 

after gaining the approval of the Senate with a majority of two-thirds of those 

attended, he has the right to conclude international treaties and conventions with 

other countries. He is entitled to choose the ambassadors and members of the 

Supreme Court as well.325  
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State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards and other needful 
Buildings;  
To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all 
other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer 
thereof.” 
323 Larry Alwits, System of Government in the United States, n 92, 29-34. 
324 Article II Section 1of the American Constitution. 
325 Article II Section 2of the American Constitution. 
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c. The Judicial Branch   

In the US, the judicial authority has been vested in the Supreme Court that 

specializes in all legal cases that can be appeared as a result of the implementation of 

the Constitution, the federal laws, and treaties which have been concluded or to be 

concluded. Furthermore, the Court shall consider all disputes of which the US is part 

or those disputes that occur between two or more states. It shall also consider 

disputes that occur between the citizens of one of the states with the citizens of 

another state or with the foreigners.326 It is important to note that the Supreme Court 

has a prominent role in the US political history by referring to the controversial 

topics that involve a political significance in a way that “The Constitution is what the 

judges say it is”.327  

 

2.6.2 The Switzerland Federalism 

After the situation in the US, Switzerland is considered as one of the oldest federal 

systems in the world since 1848.328 It represents a successful and stable model in the 

implementation of federalism. In spite of the religious, linguistic, cultural and ethnic 

pluralism, the Switzerland federal success has been a motivation and inspiration for 

many states seeking to implement the federalism.329 Especially Switzerland and Iraqi 

communities are similar in terms of the plurality of nationalities, religions, sects, 

political and intellectual orientations, which have not prevented Switzerland, after 

many years of wars and conflicts from taking its place in the forefront of democratic 

                                                           
326 Article III Section 2of the American Constitution. 
327 Andre Horio, Constitutional Law and Political Institutions, n 61, 427. 
328 John McGarry, "Can Federalism Help to Manage Ethnic and National Diversity?," Federations: What’s New 
in Federalism Worldwide 4 (2004): 4. 
329 Malcolm M Feeley, The Political Theory of Federalism," Flinders Journal of History and Politics 28 (2012): 
11; Clive Church, and Paolo Dardanelli, "The Dynamics of Confederalism and Federalism: Comparing 
Switzerland and the EU," Regional and Federal Studies 15, no. 2 (2005): 163. 
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and prosperous countries.330 The Switzerland system originated in a private human 

and geographical environment. This system became entrenched because of certain 

historical and cultural factors. For this reason, it failed in countries that tried to 

import it.331  

 

Switzerland was a confederate state throughout the period of 1815-1848. It was 

composed of a number of cantons which ranged from 13 to 25 Cantons. Every canton 

enjoyed sovereignty and independence. During that period, Switzerland faced many 

conflicts and religious differences.332 In 1848, a new Constitution was developed. 

Through this new Constitution, the transition from the Confederation to the federal 

system was initiated.333 Adopting this Constitution finished a period of fluctuation 

and instability through which Switzerland tried a number of governments. This 

Constitution included all the people needs and their expectations. It achieved the 

integration through its commitment to political, economic, social and cultural 

pluralism between 26 Cantons that were characterized by different features. 

Switzerland is considered as home for four national languages and two religious 

groups.334 

 

                                                           
330 Amjad Zine El Abidine Toama, Future of Federal System in Iraq-Study International Experiences, n 2, 10. 
331 As in Uruguay, working along the lines of the Switzerland political institutions since 1911 led to a number of 
military coups and unrests and ended up in bringing the country to a presidential system imposed by Gen.  Jstedo 
in the first of March 1967.  
Mohammed Tai, Constitutional Law and Political Institutions (2009), 419. 
332 Amjad Zine El Abidine Toama, Future of Federal System in Iraq-Study International Experiences, n 2, 10; 
Christopher Hughes, "Federalism and Confederacy: Defined, Compared and Analysed,"   
https://www.kent.ac.uk/politics/cfs/csp/pdf/Article_FedCon.pdf (accessed November 2, 2015). 
333 Christine Von Arb, and Willi Zimmermann, Federalism: A Characteristic Element of Swiss Forest Policy 
(Chair of Forest Policy and Forest Economics, 2004), 10. 
334 Among the cantons which are 26 Cantons, German is spoken in 17 Cantons, French is spoken in 4 cantons, 
Italian is spoken in one Canton, both French and German are spoken in 3 Cantons. In addition, German, Italian, 
and Romansch are spoken in one Canton known as Graubünden. There is a Catholic majority in 14 Cantons and 
Protestant majority in 12 Cantons. The Catholic or Protestant majority represents more than two-thirds of the 
population in 18 Cantons out of 26 Cantons. 
Ronald L. Watts, Federal Systems, n 68, 29. 



 

113 
 

Switzerland Constitution was able to withstand the test and challenge of time despite 

its submission to two revisions; one revision occurred in 1874 and the other in 1999. 

In addition, doing more than 120 amendments was approved by the majority. 

However, the institutions as outlined by the Constitution and the postulated 

procedures remained the same.335 As these changes did not affect the essence of the 

Constitution, they led to updating the drafting of the Constitution rather than its 

content.  

 

Therefore, the new Constitution is mostly considered as an update for the previous 

Constitution but it focuses on the principle of shared rule instead of autonomy 

compared with the previous Constitutions through the participation of the cantons in 

the process of decision-making with the federal government in order to take more 

effective and major flexible resolutions.336  

 

Federalism in Switzerland as a political and dominant organizational principle is 

enshrined in the Swiss constitution. Article 3 states that "the cantons are sovereign 

insofar as their sovereignty is not limited by the federal constitution; they shall 

exercise all rights which are not transferred to the confederation". Federalism is a 

product of the conflicts that preceded the founding of the state in 1848. Where the 

centralization liberal cantons overcame the conservative Catholic cantons, which 

were defending the sovereignty of the cantons. Despite this victory, the Constitution 

                                                           
335 Nicholas Smith, "Switzerland Crisis of Confidence," Dialogues on Constitutional Assets, Organizational 
Structures and Changes in Federal Countries, ed. Raoul Blindenbacher and Abigail Austin (Canada: Forum of 
Federations, 2007), 45. 
336 Thomas Fleiner, "Federalism: Basic Structure and Value of Switzerland Recent Developments In Swiss 
Federalism," www.thomasfleiner.ch/files/categories/IntensivkursII /Switzerland.pdf (accessed November 2, 
2015);  Sarah Byrne and Thomas Fleiner, "Switzerland: Find a Balance between Shared Governance and 
Autonomy," Dialogues on Distribution of powers and Responsibilities in Federal Countries, ed. Raoul 
Blindenbacher and Abigail Austin (Canada: Forum of Federations, 2005), 40-41; Thomas Fleiner-Gerster, "The 
Current Situation of Federalism in Switzerland," Revista D'estudis Autonòmics i Federals 9 (2009): 55. 
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of 1848 was a document of appeasement, representing a compromise between the 

centralist and federalist approaches and placing emphasis on both the autonomy and 

independence of the cantons.337 

 

2.6.2.1 The Distribution of Powers between the Federal Government and the 

Government of the Cantons in the Switzerland 

The federal government practices the powers entrusted in the Switzerland 

Constitution represented by foreign relations, security and national defense, civil 

defense, the rights of citizens, the immigration law, the criminal and civil law, the 

economic development, the currency, and the transportation and national 

communications. On the other hand, the cantons are responsible for important 

aspects of public order, the police, the education, the social assistance, the health, 

and the regional and local planning.338  

 

 Thus, the federal government does its tasks that cannot be performed by cantons or 

that require united regulation by the federation. In addition, there is mutual support 

and cooperation between the Confederation and the cantons in achieving tasks given 

to them.339 Despite the changes that have occurred to the Switzerland federalism, the 

basic principle of the distribution of powers is the subsidiarity which means that 

giving powers to the federal government can do many tasks due to the fact that it is 

the most capable body compared to Cantons. The federal government only uses its 

                                                           
337 Malcolm M. Feeley, The Political Theory of Federalism, n 329, 11-12. 
338 Articles 42, 43, 44 of the Switzerland Constitution of 1999. 
339 Article 42 stipulates on tasks of the Confederation “1. The Confederation shall accomplish the tasks which are 
attributed to it by the Constitution. 2. It shall assume the tasks which require uniform regulation.”; Article 43 
stipulates on tasks of the Cantons “The Cantons shall define the tasks which they shall accomplish within the 
framework of their powers.”; Article 43 stipulates on “1. The Confederation and the Cantons shall collaborate, 
and shall support each other in the fulfillment of their tasks. 2. They owe each other mutual consideration and 
support. They shall grant each other administrative and judicial assistance. 3. Disputes between Cantons, or 
between Cantons, and the Confederation shall, to the extent possible, be resolved through negotiation or 
mediation.” 
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powers if such use is more effective than its use of the Cantons as well. The remains 

will be left to the Cantons.340 Cantons are in fact effective partners in the area of 

federal decision-making. The principle of Cantons participation in federal affairs is 

reflected in the form of the federal government, so the Switzerland federalism has 

departed again the American model which was adopted as the main reference for a 

long time.341 

 

Also, Cantons reserve the right to put its own Constitution on the condition that it 

does not contradict with the Federal Constitution. They have the legislative, 

executive and judicial authorities. They apply their authorities within limits of its 

Canton and its people only.342 

 

Moreover, the distribution of responsibilities at different levels of the government is 

based on the fact that each level plays a role independently and that is what prevents 

the centralization of powers in the hands of a single organization. The division of 

responsibilities is called the autonomy.343 Although the autonomy alone is usually 

inadequate due to the central influence in many policy areas such as foreign policy, 

security and environmental protection, the cantons have another tool through which 

they can control the central authority which is the common rule.  

 

Hence, concerning taking some political decisions, the central government depends 

on the approval of the Cantons whether it is through direct approval from the 

governments of the Cantons or through a referendum or through other methods of 
                                                           
340 Sarah Byrne and Thomas Fleiner, Switzerland: Find a Balance between Shared Governance and Autonomy, n 
336, 39. 
341 Peter Schweizer, "Federalism in Switzerland," India International Centre Quarterly 18, no. 4 (1991): 165. 
342 Hamid Al-Saadi, Constitutional Law and Political System in Iraq (Mosul: Dar Al Hikma for printing and 
publishing, 1990), 48. 
343 Ronald L. Watts, Federal Systems, n 68, 29. 
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representation. For example, the foreign policy is considered as a federal 

responsibility in Switzerland. The federal government has to consult the governments 

of the Cantons and take their opinion into account before signing some important 

treaties.344 Based on the aforementioned, the Switzerland Constitution grants many 

of the powers to the federation, but at the same time it makes the federal government 

to a large extent depend on the cantons in the making flexible and effective decisions 

in the light of mutual cooperation between the two parties.345 Generally, the elements 

of the Switzerland federalism are:346 

1) the autonomy and sovereignty of the cantons; 

2) the distribution of responsibilities between federal government and cantons 

according to the Federal Constitution, the federal government capable for exercise 

the matters which are determined to it by the Constitution; 

3) federalism based on partnership, consisting of cooperation between them, in 

addition, participative federalism, where the cantons cooperate in shaping the will of 

the Confederation; 

4) Financial federalism, where the taxing powers are divided between the federal 

government and the Cantons which provided sufficient sources of financing to the 

Cantons. 

 

2.6.2.2 Federal Institutions in the Switzerland  

The federal authorities contain the legislative, executive and judicial authority. They 

are as follows: 

 
                                                           
344 Sarah Byrne and Thomas Fleiner, Switzerland: Find a Balance between Shared Governance and Autonomy, n 
336, 40; Wolf Linder, and Adrian Vatter, "Institutions and Outcomes of Swiss Federalism: The Role of the 
Cantons in Swiss Politics," West European Politics 24, no. 2 (2001): 95. 
345  Ronald L. Watts, Federal Systems, n 68, 29-30. 
346 Arnold Koller, "Introduction to the Swiss Model of Federalism," In a paper presented at International 
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a.  The Legislative Branch  

It is called the Federal Assembly which consists of a bicameral legislature, namely 

the Council of States and the National Council in which they have equal 

authorities.347 The number of the members of the National Council is 200 

representatives who are elected directly in accordance with the system of 

proportional representation every four years in which each canton has at least one 

representative.348 On the other hand, the Council of States consists of 46 members, 

two members from each canton and one member from each half Canton.349 

Furthermore, the federal assembly practices a set of legislative powers and the 

ratification of international treaties except those that are ruled by law or a provision 

of an international treaty. It also practices the election of the members of the Federal 

Council, Federal Chancellor, the judges of the Federal Supreme Court, and the 

commander of the armed forces.350 

 

It is crucial to note that both chambers meet together in shared sessions under the 

chairmanship of the chairman of the Cantons or the chairman of the House of the 

National for certain purposes. These purposes include the election or taking decisions 

concerning the dispute of jurisdiction among the federal higher authorities as well as 

declaring an amnesty.351 In addition, the decisions that are made by members of the 

federal assembly are considered as political solutions that should be appropriate for 

                                                           
347 Article 148 of the Switzerland Constitution of 1999. 
348 Article 149 of the Switzerland Constitution of 1999. 
349 Article150/2 stipulates that: “The Cantons of Obwald, Nidwald, Basel City, Basel Land, Appenzell Outer 
Rhodes and Appenzell Inner Rhodes shall elect one Senator each; the other Cantons shall elect two Senators”; 
Bernard Dafflon, and Steve Perritaz, Federal-Cantonal Equalisation in Switzerland: An Overview of the Present 
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350 Article 168 of the Switzerland Constitution of 1999. 
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the position of the political parties they represent, the interests of the Cantons and 

achieving the public interest.352  

 

b. The Executive Branch 

The executive authority represents The Federal Government described as the highest 

executive authority in the state. The Federal Government is composed of seven 

members elected by the Federal Assembly from its members for a period of four 

years.353 It should be indicated that each party represents one member. Moreover, the 

Federal Government implements the laws, prepares new projects of laws, administers 

the foreign affairs, and implements the ratification of the troop movements. The 

Federal Assembly also elects a President and Vice-President from the members of 

the Federal Government for a term of one year. This position is considered as 

honorary so that a President holds the task of chairing sessions,354 in addition, the 

council exercises power as a single group together; it has no political program as it is 

a part of the policy of the Federal Assembly.355 

 

c.  The Judicial Branch 

The Federal Supreme Court is considered as the highest judicial authority in 

Switzerland.356 It considers the complaints regarding violation of federal law, the 

international law, the law among regions, the constitutional rights of Cantons, the 

complaints with respect to the violation of the independence of municipalities, the 

                                                           
352 Article 157 of the Switzerland Constitution of 1999. 
353 Ute Wachendorfer-Schmidt, ed. Federalism and Political Performance (Routledge, 2005), 115. 
354 Article 175 of the Switzerland Constitution of 1999. 
355 Article 177 of the Switzerland Constitution of 1999. 
356 Amjad Zine El Abidine Toama, Future of Federal System in Iraq-Study International Experiences, n 2, 11. 
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guarantees of the regions in favor of the General Commission and the provisions of 

the Confederation and the Cantons related to the political rights.357  

 

2.6.3 The Malaysian Federalism 

The Malaysian federation has a special and important characteristic due to the fact 

that it forms a precise balance between diversity and pluralism in addition to its 

achievements of rapid economic development during the last period.358 This actually 

helps the federal continuity and stability of its political system.359 Furthermore, 

Malaysian and Iraqi communities are similar in terms of the plurality of nationalities, 

religions, sects, which have not prevented Malaysia, after many years of conflicts 

from taking its place in the forefront of democratic and prosperous countries.360 

 

The roots of the Malaysian federalism went back to 1948 when the Federation of 

Malaya was formed under two conventions known as the convention of the states and 

the convention of the Federation of Malaya. The convention of the states had a great 

importance in the constitutional development of Malaysia. Under this convention, 

Constitutions for each state were developed after the approval of the heads and 

senators of the states. The legislative authority was distinguished from the executive 

                                                           
357 Articles 188, 189 of the Switzerland Constitution of 1999. 
358 Ronald L. Watts, Federal Systems, n 68, 38; Mohsen Saleh, "Malaysian Political Model and Management of 
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authority in those states through the establishment of a legislative body called the 

State Council in addition to the Executive Council in the state.361  

 

The Federation of Malaya convention was the basis of the federal system in Malaysia 

where the federal government was formed from the UK High Commissioner, the 

Executive Council, and the Legislative Council. The convention included the 

establishment of the Board of Governors with an elected president, and each state 

had its own executive council as well as the Council of States in order to deal with 

issues that were not linked directly with the federation.362 The Constitution of 1948 

had been continued until 1957 when Malaysia gained its independence,363 followed 

by the establishment of the Malaysian federation in September 16, 1963. The 

Constitution was amended to accommodate the accession states such as Sabah, 

Sarawak and Singapore to this federation. Although Singapore was out of the 

Federation in 1965,364 this led to increase the fears of a lack of stability, which in 

turn led to the failure of the federation. On the contrary, this matter helped to 

strengthen the authorities in the hands of the federal government to prevent the 

disintegration of the federation.365 
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 Thus, Malaysia officially becomes a federation which is currently composed of 13 

states and three federal territories of Kuala Lumpur, Labuan, and Putrajaya.366 Also, 

the Malaysian political and administration system was affected to a large extent by 

the UK system where the Malaysian government inherited from UK the principles of 

parliamentary democracy and incorporated into its administration.367 

 

2.6.3.1 The Distribution of Powers between the Federal Government and the 

Government of the States in Malaysia 

Malaysian Constitution is characterized as the lack of uniformity in the autonomous 

legislative, executive and financial rule granted to the states. The states of the Malay 

Peninsula, including 11 states, which are the original states that founded the 

Federation of Malaya Union, enjoy similar relationship with the federal government, 

whereas the states of Borneo Sarawak and Sabah have been granted a larger 

autonomy in order to protect their own interests which are not related to Malaya.368  

 

Thus, the Malaysian Constitution includes three comprehensive lists of the federal 

powers. These are as follows: The states powers, shared powers, and federal powers. 

The federal powers include foreign affairs, defense and security, foreign trade, 

industry, navigation, communication, transportation, water supply channels, finance, 

taxation, education, health, social need and the nationalization and public works. The 

powers of the states includes the Islamic legislation, land and real estate, farming and 

forestry, the works in the region, non-federal water supply, local development, the 
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affairs of the Malay and local government. As for the shared powers, these powers 

are between the federal government and the regions represented by the social 

security, public health, urban planning, readiness of the surroundings, public gardens 

and corrals and wildlife.369 Thus, the Malaysian Constitution specifies the respective 

powers of the federal government and the states. Also, it makes an inclusion of a list 

of shared powers between them. In addition, there is a list of special powers to the 

states of Sabah and Sarawak370 and a set of shared powers for these states.371 The 

federal government enjoys broad powers compared to the powers entrusted to the 

states372 as the Malaysian federalism tends toward the centralization and this helps in 

mitigating the tensions and deterring the separatist challenges.373  

 

2.6.3.2 Malaysian Federal Institutions 

The federal authorities contain the legislative, executive and judicial authority. They 

are as follows: 

 

a. The Legislative Branch 

The legislative authority is represented by the Parliament which consists of two 

councils, namely the House of Representatives (Dewan Rakyat) and the Senate 

(Dewan Negara). The House of Representatives has 222 elected members,374 

whereas the Senate consists of 26 senators elected by the legislative council and 44 

members appointed by the governor based on the advice of the prime minister. The 

period of their membership lasts three years and that period is not affected when the 
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Parliament has been dissolved.375 The House of Representatives specializes in 

legislative powers, while the role of the Senate is limited so as to examine the details 

of the legislative activities of the House of Representatives to provide a point of view 

related to improving the scheduled legislation in the House of Representatives as 

well as the financial powers.376  

 

b. The Executive Branch 

Malaysia adopts the Parliamentary System in which the executive authority is made 

up of Supreme Head of the Federation (called the Yang di-Pertuan Agong) and the 

Cabinet. The ruler is elected by the Conference of Rulers (Raja Raja) for a period of 

five years. He is also entitled to appoint the Prime Minister, to give no approval for 

any request to dissolve parliament and to request a meeting of the Conference of 

Rulers.377 As for the Cabinet, The ruler appoints the Prime Minister in order to 

provide advice to him during practicing his tasks. The Cabinet consists of the Prime 

Minister and an unspecified number of ministers who are selected from the 

parliament.378 The primary task of the Prime Minister is the presidency of the 

Cabinet in addition to the coordination of the policy related to the government. The 

Prime Minister provides advice to the ruler regarding the appointment of the judges, 

the committees of services and the elections. In terms of practicality, the tasks of the 

ruler are ceremonial duties which are limited to appoint the Prime Minister, the 

ministers, the governors of the states and the judges. It is important to note that the 

                                                           
375 Article 45 of the Malaysian Constitution of 1957. 
376 Article 66, 67, 68 of the Malaysian Constitution of 1957. 
377 Articles 39, 40 of the Malaysian Constitution of 1957. 
378 Article 43 of the Malaysian Constitution of 1957. 



 

124 
 

ruler is Commander-in-chief of the Armed Forces. The Cabinet actually deals with 

the political level.379  

 

With regard to the circulation of rulers in Negeri Sembilan, the state's Constitution 

proclaims the Yang di-Pertuan Besar, Undang of Sungei Ujong, Undang of Jelebu, 

Undang of Johol, Undang of Rembau and Tengku Besar Tampin are vested with the 

Executive Power of the state are the Head of the Religion of Islam in the state and 

are the fountain of all honour and dignity for the state.380 Unlike Malaysia's eight 

other Royal Malay states, the Ruler of Negeri Sembilan is elected to his office by the 

territorial chiefs or Ruling Chiefs of the state. These Ruling Chiefs are titled Undang. 

Only four of the Undangs have the right to vote in the election for the Ruler of the 

State. They are:  

The Undang of Sungai Ujong, The Undang of Jelebu, The Undang of Johol, The 

Undang of Rembau. The Undang themselves cannot stand for election and their 

choice of the ruler is limited to a male Muslim who is Malay and also a “lawfully 

begotten descendant of Raja Radin ibni Raja Lenggang”.381 

 

c.  The Judicial Branch 

 The judicial authority consists of a Federal Court and two Supreme Courts; one of 

these courts is in the Malaysian states and the other is in the states of Sabah and 

Sarawak.382 The federal court considers and decides the legitimacy of any law 

drafted by the Parliament or legislative council for each state. It also has the right to 
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consider any conflict created by any state and the federal government or between that 

state and another. Thus, the Federal Court is to consider the exceptional cases from 

the high court of the states.383 The higher courts have an authority represented by 

monitoring the provisions issued from of its affiliated courts and the having 

possibility of its amendments. The appeal can be presented from the ordinary courts 

to the Supreme Court in any civilian or criminal affair.384  

 

2.7 The Emergence of Federalism in Iraq 

This part of the current chapter discusses the emergence and implementation of 

federalism in Iraq in terms of the implementation in the Kurdistan region before 2003 

and the establishment and implementation of federalism in Iraq after 2003 following 

the fall of the previous political system. 

 

2.7.1 The Emergence of Federalism in Iraq before 2003 

The previous Iraqi Constitutions did not imply or indicate the federal system to be 

considered as a principle to run Iraq. However, they stressed the right of all 

minorities in Iraq to live in peace within the national unity. The Iraqi basic law in 

1925 in Article 109 and beyond that Article postulated that administrative areas, its 

types and the competence of its staff were determined by a law. In addition, the 

administration of municipal affairs would be in accordance with a special law under 

which it determined the functions of the municipal council. Thus, several laws had 

been already issued to administer the brigades-governorates-in the thirties and forties 

of the last century.385  
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Regarding the first Constitution under the Republican regime (1958-1963), this 

Constitution pointed out that the Arabs and the Kurds are partners in this country in 

accordance with Article 3 of the Constitution of 1958 which stipulates that: 

 
 “The Iraqi entity is based on the cooperation among 
all citizens by respecting their rights and maintaining 
their freedoms. The Arabs and the Kurds are partners 
in this country and the Constitution decided their 
national rights within the Iraqi unity”. 

 

On the other hand, the second Constitution of the Republic of Iraq (1963-1966) did 

not discuss the topic of the division and the administration. It however went in the 

same direction of the third Constitution of the Republic of Iraq (1966-1968) with the 

exception of its Article 77 which stressed that Iraq is divided into administrative 

units organized and managed according to law. 

 

The fourth Constitution in Iraq for the period from (1968-2003) was issued in 1970 

and lasted valid until April 9, 2003. Under this Constitution of the fourth Republic, 

the convention of March11, 1970 granted the Kurds the autonomy. In its tenth item, 

the convention pointed out that the Iraqi people consist of two main ethnic groups. 

They are the Arab and the Kurdish nationalism with the promise of establishing 

autonomous rule in the Kurdish areas, considering Kurdish as an official language 

along with the Arabic language in those areas.386 Then, the Revolutionary Command 

Council (RCC) issued the resolution No. 247 on March 11, 1974. Article 8 of that 

resolution stipulates that “Iraq is divided into administrative units organized on the 

basis of decentralization and areas with predominantly Kurdish populations enjoy 

self-governance as determined by the law”. 

                                                           
386 Mohammed Nur Al-Din, "Iraq between Political Unity and Federalism," Journal of Middle East (2007): 55. 
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According to this amendment, the Autonomy Law No. 33 of 1974 was issued and 

stressed the enjoyment of the Kurdistan in autonomous rule. The aforementioned law 

included the organization of the authority in the Kurdistan area and postulated the 

formation of its local bodies. Thus, the signs of administrative decentralization 

clearly emerged in the Kurdistan region of Iraq to grant autonomy which created a 

fundamental adjustment in the temporary Iraqi Constitution of 1970 according to the 

decision by the dissolved RCC No. 247 March 11, 1974. The most important 

foundations of the autonomous regime in Iraq can be summed up in three points:387 

a) The autonomous region is considered as an administrative unit that enjoys 

juristic personality and holds administration of its local affairs by itself within 

the limits specified in the law of self-governance. It has its financial 

autonomy and its own budget within the consolidated state budget. Granting 

the region autonomy does not affect the unity of the political and legal state. 

Authority of the central state extends over every part of the state, without 

exception, including the autonomous region. 

b) In order for the autonomous region to manage its affairs, the law recognizes 

that it shall have local bodies that are independent of the central bodies of the 

state represented by the Legislative and the Executive Councils. 

c) It organizes the framework of the relationship between the central authority 

and the bodies of self-government in order to preserve the unity of the 

political and legal state. It also ensures that autonomous bodies do not exceed 

their authorities when exercising them. The central government takes over 

control of the local bodies of the autonomous region from the point of 

authority and control over its business on the other. 

                                                           
387 Azhar Hashim Ahmed, Regulate the Relationship between the Central Authority and the Powers of the 
Regions in the Federal System (Cairo: the National Center for Legal Publications, 2014), 195. 
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After the Second Gulf War in 1991, a popular uprising against the regime took place. 

This caused the Kurdistan area to be out of the control of the central government in 

Baghdad.388
 The US, UK, and France initiated a no-fly zone above the 36th line of 

latitude which cuts across Kurdistan, and a security zone was established by military 

forces from eleven countries to protect civilians from attacks by Iraqi military forces 

following the Second Gulf War in 1991.389 The Kurdish parties and leaders were able 

to construct the institutions away from the interference of the central government 

under the international protection. Thus, the first parliamentary elections in May 

1992 were regulated, and the Kurdistan National Assembly (KNA) was established 

in 1992 in the first free elections ever held in the Kurdistan region or in any part of 

Iraq.390 

 

Additionally, the first government was formulated in the region in July 1992 to fill 

the administrative void in the region in order to make a federal region become a 

reality after the KNA October 1992 issued a decision to adopt a federal system from 

one side in which it determined the relationship of the region with the center under 

the recognition and support of the Iraqi opposition parties.391 Moreover, the federal 

idea began to rise recently by the Kurdish forces, especially the Kurdistan 

Democratic Party (KDP), and the Patriotic Union of Kurdistan Party (PUK) at the 

conferences and seminars, which were conducted by the opposition forces out of 

Iraq, such as London conference in 2002. In the latter conference, the construction of 

                                                           
388 Marina Ottaway and Danial Kaysi, The State of Iraq (Carnegie Endowment for International Peace, 2012), 3. 
389 The Kurdistan Parliament, Kurdistan Regional Government,     
http://cabinet.gov.krd/p/p.aspx?l=12&s=030000&r=319&p=229 (accessed February, 16 2017). 
390 Carole A. O‟Leary, The Kurds of Iraq, n 10, 18; Michael M. Gunter, "A de Facto Kurdish State in Northern 
Iraq," Third World Quarterly 14, no. 2 (1993): 295; Peter Sluglett, "Institutional History of Iraq," Constitutional 
Options for Post-War Iraq, ed. Céline Auclair (Canada: Forum of Federations, 2003), 16. 
391 Srhnk Hamid Al-Barzanji, Elections of the Kurdistan Region between Theory and Practice (Arbil: Ministry of 
Education Press, 2003), 287-289; Fred Assrd, Kurdish Situation after Law of Iraqi State Administration, n 10, 47-
49. 
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Iraq‟s post-Saddam Hussein was emphasized on the basis of pluralism, democracy, 

and federalism.392 It should be noted that Chapter Five will address these conferences 

with more details. 

 

The researcher pointed out that all Iraqi Constitutions which issued before 2003 

mentioned to the administrative decentralization system to managed the 

governorates, while the practical application shows that the central government 

applied the administrative centralization system in managed the governorates. In 

other words, the central government has all powers. In sum, the most important 

problems that faced Iraq during the history of its Constitutions was that most powers 

were controlled by the central government and deprived the rest of the governorates 

from the power in order to apply a lot of powers to manage local affairs, except the 

Kurdistan region which enjoyed autonomy. Then, the Kurdistan Regional 

Government (KRG) had its political institutions outside the authority and the 

sovereignty of the Iraqi state since 1991. In 1992, the regional parliament announced 

that it was committed to be staying within the federal Iraq as a region. 

 

2.7.2 The Federalism in Iraq after 2003 

Iraq was exposed to the US-UK aggression in March 20, 2003. It ended with a 

military occupation of the country and the fall of political power in April 9, 2003.393 

The occupation authority represented by the American civil governor Paul Bremer, 

who headed the Coalition Provisional Authority (CPA) which took over the rule of 

Iraq, issued order of the Coalition Provisional No. 1 of 2003. The order was to give 

                                                           
392 Esraa Aladdin Nuri, "Federalism in the Iraqi Constitution-Reality and Future after the US Withdrawal," 
Journal Message of Rights (2012): 226; Dawn Brancati, "Can Federalism Stabilize Iraq?." Washington Quarterly 
27, no. 2 (2004): 11. 
393 Amer Ayash, "The Nature of the Parliamentary System in Iraq under the Constitution of the Republic of Iraq 
in 2005," Al Hiqouq Journal (2011): 16. 
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the government authorities to the CPA and entrusted them to exercise all legislative, 

executive and judicial powers based on the United Nations Security Council 

Resolution (UNSC) 1483 of 2003. The UNSC legitimized the occupation of Iraq and 

called on the CPA to work with the UNSC representative to form an interim Iraqi 

transitional administration run by the Iraqis until they could create an Iraqi 

government that managed and assumed the responsibilities of authorities.394  

 

On July 7, 2003, the Iraqi Governing Council (IGC)395 was formed with 25 members 

representing parties and Iraqi figures under Regulation No. 6 for the year 2003. It 

was more regarded as advisory council than legal one because the issue of legislation 

was practiced by the civil administrator of Iraq, Paul Bremer.396 IGC constituted the 

CDC that issued TAL. This law approved the principle of federalism as the basis for 

the form of the new Iraqi state in that this law was referred to the IGC to be declared 

as a temporary Constitution for the country without reference to the Iraqi people for 

the purpose of the referendum.397  

 

2.7.2.1 The Transitional Administrative Law of 2004 

This law is the first constitutional document issued to regulate the affairs of Iraq in 

the occupation stage and the following stages. It is also a turning point in the history 

of Iraq's political and constitutional stages. Under this law, Iraq turns from a unitary 

state to a federal state in which Article 4 of that law stipulates that:  
                                                           
394 Ayash, 21. 
395 Gareth Stansfield, Iraq: The People, History and Politics (Emirates Center for Strategic Studies and Research, 
2009), 186. 
396 Wael Abdul Latif, The Possibility of Applying Federalism in Iraq-A Comparative Study (Baghdad, 2007), 142. 
397 Law of the State Administration for the Transitional Period in the Iraqi Fact Journal in the number 3981 in 
January 31, 2003 was published. It is well known that this law was written by American legal experts and it was 
approved by the appointed Governing Council by Paul Bremer, the Civil Governor, in March 8, 2004. 
Tawfiq Najmuddin Al-Anbari, "States and Regions in the Federal State-Terms of Reference in Held the 
International Treaties and Conventions," Journal of the College of Law (2012): 6; Saad Naji Jawad and Sawsan 
Ismail Al-Assaf, "Federal Iraqi: Strengthening the Regions to Weaken the State," Aljazeera Center for Studies, 
http://studies.aljazeera.net/ar/reports/2012/06/2012616121337228231.html (accessed February 18, 2015). 
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“The system of government in Iraq shall be republican, 
federal, democratic, and pluralistic, and powers shall 
be shared between the federal government and the 
regional governments, governorates, municipalities, 
and local administrations. The federal system shall be 
based upon geographic and historical realities and the 
separation of powers, and not upon origin, race, 
ethnicity, nationality, or confession” 
 
 

The TAL in its Article 52 also affirmed that the design of the federal system in Iraq 

should prevent the centralization of the authority in the hands of the central 

government due to the difficulties and challenges faced by Iraq in the past years.398 

This proved that any system is not able to secure stability unless the participation of 

all components of Iraqi society is included in practicing the authority.399  

 

Furthermore, Article 53/A indicated the recognition of the KRG as being the official 

government of the region which was administered by the Kurdistan area before 

March 19, 2003,400 in order to retain control of the internal security, the police and 

the right to impose taxes and fees within the region.401 Paragraph (c) of the same 

                                                           
398 Salar Mohammed Faraj, "Potential Political Systems of Iraq's Future," Journal of Arab Academy Open, no. 16 
(2015): 108; Liam Anderson, and Gareth Stansfield, "The Implications of Elections for Federalism in Iraq: 
Toward a Five-Region Model," The Journal of Federalism 35, no. 3 (2005): 361; Jamal Benomar, "Constitution-
Making after Conflict: Lessons for Iraq," Journal of Democracy 15, no. 2 (2004): 91. 
399 There is some who opposes the implementation of the federalism and democracy in Iraq during that stage on 
the grounds that the Iraqi people have been out from the control of a totalitarian regime and a single party; they 
were suffering from the effects of war, comprehensive siege, and the fall of its political system as a result of the 
invasion of the country and then the occupation of Iraq. Before the occupation, the people were suffering from 
division and partition in which Kurdistan was semi-detached area in Iraq. After the occupation, the division has 
been increased. Thus, there are forces support and the occupation and called it liberation, whereas there are forces 
rejecting and resisting the occupation. Hence, Iraq is not ready for democracy and there is the lack of knowledge 
of most of the citizens concerning the new political system implemented in Iraq.  
Hameed Hannoun Khalid, The Principles of Constitutional Law and Evolution of the Political System in Iraq 
(Baghdad, 2012), 214-215; Gareth Stansfiled and Hassan Abdulrazak, "A Survey of Possible Political 
Arrangements for Iraq," Constitutional Options for Post-War Iraq, ed. Céline Auclair (Canada: Forum of 
Federations, 2003), 19; Daniel L. Byman, and Kenneth M. Pollack. "Democracy in Iraq?," Washington Quarterly 
26, no. 3 (2003): 119-120. 
400 Article 53/A of Law of the State Administration for the Transitional Period 2004 stipulates that: “The 
Kurdistan Regional Government is recognized as the official government of the territories that were administered 
by the that government on 19 March 2003 in the governorates of Dohuk, Arbil, Sulaimaniya, Kirkuk, Diyala and 
Neneveh. The term “Kurdistan Regional Government” shall refer to the Kurdistan National Assembly, the 
Kurdistan Council of Ministers, and the regional judicial authority in the Kurdistan region.” 
401 Article 54/A of Law of the State Administration for the Transitional Period 2004 stipulates that: “The 
Kurdistan Regional Government shall continue to perform its current functions throughout the transitional period, 
except with regard to those issues which fall within the exclusive competence of the federal government as 
specified in this Law. Financing for these functions shall come from the federal government, consistent with 
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Article mentioned above included that it is entitled to the governorates that shall not 

be exceeded over three governorates except Baghdad and Kirkuk outside the 

Kurdistan region to formulate a region. The interim government has to develop a 

mechanism for the formation of regions provided that this mechanism should be 

given to the elected national association for consideration and approval. Although the 

TAL organizes the affairs of the transitional period, this law has been largely 

reflected in the Constitution of 2005, meaning that this law is the one that founds the 

form of the State of Iraq after the occupation. 

 

2.7.2.2 The Iraqi Constitution of 2005 

The CDC402 prepared and formulated the Constitution. Under the direct supervision 

of the Transitional National Assembly (TNA), the Constitution was prepared, 

formulated, and approved after presenting the Constitution to a popular 

referendum.403 The first Article of the Constitution of Iraq in 2005 determined the 

form of the state of Iraq, considering Iraq as a federal state, Article 1 stipulates that: 

 
“The Republic of Iraq is a single federal, independent 
and fully sovereign state in which the system of 
government is republican, representative, 

                                                                                                                                                                     
current practice and in accordance with Article 25(E) of this Law. The Kurdistan Regional Government shall 
retain regional control over police forces and internal security, and it will have the right to impose taxes and fees 
within the Kurdistan region.” 
402 A committee of 55 members of the National Assembly was formed for the purpose of writing a draft of the 
permanent constitution. Then, 25 members of the non-elected members in the National Assembly were added in 
order to achieve the required balance in the committee. The committee distributed the sections of the constitution 
to six sub-committees in which they held the preparation of constitutional texts and then forwarded these texts to 
the main committee. This procedure added the political feature on each section of the constitution due to the 
different political views of those sub-committees as well as the urgency in writing the draft in a way that reflected 
negatively on its provisions. There are also controversial essential points began with Law of the State 
Administration for the Transitional Period 2004 and continued until writing the permanent draft of the 
constitution. These points represented the federal principle in terms of its nature and its applicability in Iraq, the 
name of the Iraqi state, the identity of Iraq, the division of resources and its revenues, the way how to distribute 
the powers among the federal government, the regions and the governorates and normalizing the situation in 
Kirkuk. 
Munther Al-Fadl, The Problems of the Iraqi Constitution (Arbil: Arras Press, 2010), 66-69; Noah Feldman and 
Roman Martinez, "Constitutional Politics and Text in the New Iraq: An Experiment in Islamic 
Democracy," Fordham Law Review 75, no. 2 (2006): 897. 
403 Edward Chaplin, "Iraq's New Constitution: Recipe for Stability or Chaos?" Cambridge Review of 
International Affairs 19, no. 2 (2006): 272. 
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parliamentary, and democratic, and this Constitution is 
a guarantor of the unity of Iraq” 
 

In the same vein, Article 117/First stipulates that: “This Constitution, upon coming 

into force, shall recognize the region of Kurdistan, along with its existing authorities, 

as a federal region”. In addition, the Constitution used the term “governorates that 

are not organized in a region” as a reference to the Iraqi governorates except the 

Kurdistan region. It is important to note that these governorates are subject to an 

administrative decentralization.404 The Iraqi Constitution of 2005 was characterized 

as a Constitution that combined the two systems of federalism and administrative 

decentralization in one time. Regions in Iraq are only represented by the KRG which 

is subject to the federal system. On the other hand, the governorates that are not 

organized in a region work in accordance with administrative decentralization system 

and practice broad administrative and financial powers. Also, they are not subject to 

the supervision or control of any ministerial body.405  

 

The Iraqi Constitution of 2005 exclusively determined the powers of the federal 

government; otherwise it would be related to the powers of the regions and 

governorates that are not organized in a region.406 

                                                           
404 Article 122 of the Iraqi Constitution of 2005. 
405 Article 122/First/Second/Fifth of the Iraqi Constitution of 2005 stipulates that: “First: The governorates shall 
be made up of a number of districts, sub-districts, and villages. 
Second: Governorates that are not incorporated in a region shall be granted broad administrative and financial 
authorities to enable them to manage their affairs in accordance with the principle of decentralized administration, 
and this shall be regulated by law. 
Fifth: The Governorate Council shall not be subject to the control or supervision of any ministry or any institution 
not linked to a ministry. The Governorate Council shall have independent finances”. 
406 Article 110 stipulates that: “The federal government shall have exclusive authorities in the following matters: 
First: Formulating foreign policy and diplomatic representation; negotiating, signing, and ratifying international 
treaties and agreements; negotiating, signing, and ratifying debt policies and formulating foreign sovereign 
economic and trade policy.  
Second: Formulating and executing national security policy, including establishing and managing armed forces to 
secure the protection and guarantee the security of Iraq‟s borders and to defend Iraq.  
Third: Formulating fiscal and customs policy; issuing currency; regulating commercial policy across regional and 
governorate boundaries in Iraq; drawing up the national budget of the State; formulating monetary policy; and 
establishing and administering a central bank.  
Fourth: Regulating standards, weights, and measures.  
Fifth: Regulating issues of citizenship, naturalization, residency, and the right to apply for political asylum.  
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Although Iraq is a state which has recent federalism and has recently moved from a 

highly centralized system, the researcher pointed that it is better if the Constitution 

drafters adopts the centralization in the distribution of powers through defining the 

powers of the region and leaves the rest of the powers that have not been stipulated 

to the federal government. The Iraqi Constitution involves regions and governorates 

with the same powers granted to the regions despite the differences in the legal status 

for both. These powers will be more broadly discussed in the Third Chapter. 

 

The researcher observed that the Iraqi Constitution of 2005 included three levels of 

governments. These encompass the federal government, the government of the 

region, and the governments of governorates that are not organized in a region. At 

the same time, the Constitution of 2005 equalized between the region and 

governorates despite differences of the legal status for both of them. This situation in 

Iraq is different from other countries following the federalism arrangement under the 

TAL. 

 

Then, the federal system in Iraq had flaws, lacked clarity, and went against what is 

being known in federal applications. This led to many problems that affected the 

future of Iraq. This issue was addressed by the respondents 1, 4, 6, according to 

respondent 1 he confirmed: 

“According to the Constitution, the Iraqi federalism is 
undisciplined, loose and without clear boundaries and 

                                                                                                                                                                     
Sixth: Regulating the policies of broadcast frequencies and mail.  
Seventh: Drawing up the general and investment budget bill.  
Eighth: Planning policies relating to water sources from outside Iraq and guaranteeing the rate of water flow to 
Iraq and it's just distribution inside Iraq in accordance with international laws and conventions.  
 Ninth: General population statistics and census.” 
Article 115 stipulates that: “All powers not stipulated in the exclusive powers of the federal government belong to 
the authorities of the regions and governorates that are not organized in a region. With regard to other powers 
shared between the federal government and the regional government, priority shall be given to the law of the 
regions and governorates not organized in a region in case of dispute.” 
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features. So if it continues in this current form, this may 
lead to the partition of Iraq”.407 
 

Respondent 4 had the same view by stating that: 

 “The federal system applied in Iraq is still not clear; 
the existing model which is Kurdistan region has not 
given an example of the clear relationship with the 
federal government. Also, the powers and its exercises 
by the federal government is still not clear, especially 
with regard to the exclusive powers provided in Article 
110 of the Constitution for the year 2005”.408 
 

Also, the respondent 6 added that: 

 “The federal system in Iraq is regarded as distorted 
and its foundations and fundamentals are 
incomplete”.409 
 

It is necessary to note that the federalism in Iraq varies compared to the rest of the 

federal systems in terms of its inception, lack of clarity, and the overlap in the 

distribution of powers among the federal government, the regions, and governorates 

that are not organized in a region. This led to many of the dilemmas in the 

application of constitutional provisions. To support such claim, the respondent 4 

argued that: 

“The federal system originated in the countries of the 
world by the disintegration of the unitary state into a 
number of countries with a desire for the link in a 
federal union form as the case occurred in Mexico and 
Brazil. It emerged by having several independent states 
joined a form of a federation like the US and the 
Switzerland Union. As for the Iraqi context, the issues 
mentioned above is not applicable except the Kurdistan 
region which is out of the authority of the centralized 
government in 1991. After the declaration of a federal 
system in Iraq, the region of Kurdistan became the only 
region and any other region has not been formed based 
on the Constitution and the executive procedures law 
related to the formation of the regions. In addition, the 

                                                           
407 R 1 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 2016. 
408 R 4 (Academic), Interview by using email, July 2, 2016. 
409 R 6 (Academic), Interview by using email, July 18, 2016. 
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distribution of powers between the federal government 
and the only region-Kurdistan region- is not clear”.410 
 

Respondent 5 determined that:   

“Each country has its own privacy and variations. Most 
of the federations in the world were based on ethnic 
diversity and not sectarian or doctrinal diversity. In 
addition, many federal countries emerged in the world 
and they put federal respectable Constitutions, but 
these Constitutions were clear and not ambiguous. The 
Constitutions of the world did not leave many issues for 
the future. Instead, these Constitutions stipulated and 
clarified those issues to know the powers, boundaries, 
and functions of the region. The center has to know its 
responsibilities and powers as well. However, in Iraq 
there is an overlap in the powers and many of the laws, 
that were supposed to proceed and put an end to the 
conflict between Arabs and Kurds on one side and the 
region and the center on the other, have been 
evacuated. It was supposed to provide solutions, but 
unfortunately, the Constitution and the Iraqis have 
failed to explain these issues in the Constitution of 
2005”.411 
 

Furthermore, in an interview with the respondent 12, he stressed that the Constitution 

has failed to complete the foundations of the federal system in Iraq; these 

foundations mounted six levels. These have not been completed except the 

governorates that are not organized in a region. In addition, the real application of 

federalism is only confined to the Kurdistan region. According to the same 

respondent, he mentioned that: 

“The federal system in Iraq was based on six levels, 
namely: 
a. The Federal Government. 
b. The Capital Baghdad. 
c. The Regions. 
d. The Governorates that are not organized in a 
Region. 
e. The Local Administrations. 
f. The Independent Bodies. 

                                                           
410 R 4 (Academic), Interview by using email, July 2, 2016. 
411 R 5 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 
2016. 
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The construction of these six levels was only completed 
by governorates that are not organized in a region and 
the independent bodies because the first level includes a 
shortage due to the lack of the Federation Council 
legislation. Also, the capital Baghdad law was not 
prescribed under Article 124 (Baghdad within its 
municipal borders is the capital of the Republic of Iraq, 
and its administrative borders represent the 
governorate of Baghdad). This law did not organize the 
situation of the capital based on a law and it is 
impermissible for the capital to organize a region. In 
addition, the actual application of the federal system 
has been only applied to the region of Kurdistan”.412 
 
 

Based on the aforementioned, there was a consensus from the respondents that the 

federal system in Iraq is very different from the rest of the comparative federal 

regulations in which its provisions are ambiguous and shortage. Moreover, there is 

just one region adopting the federalism in Iraq which is the region of Kurdistan. 

However, at the same time federalism is considered as the best solution to the 

problems suffered by Iraq after 2003 and this system must be properly and correctly 

applied to maintain the stability of the country.413 

 

2.7.2.2.1 The Federal Institutions in Iraq 

Federal authorities in the Iraqi Constitution of 2005 consist of the legislature, 

executive, and judiciary authority. They practice their powers on the basis of the 

principle of separation of powers. 

 

                                                           
412 R 12 (CDC), interviewed by using email, September 8, 2016. 
413 R 1 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 2016; R 2 
(Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, July 14, 2016; R 3 
(Academic), interviewed by using email, July 17, 2016; R 4 (Academic), interviewed by using email, July 2, 
2016; R 5 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 
2016; R 6 (Academic), interviewed by using email, July 18, 2016; R 7 (CDC), interviewed by the researcher, in 
the Iraqi Parliament, Baghdad, Iraq, September 8, 2016; R 8 (Academic), interviewed by the researcher, in 
Baghdad University, Baghdad, Iraq, August 31, 2016;R 9 (Parliamentarian), interviewed by the researcher, in the 
Iraqi Parliament, Baghdad, Iraq, September 8, 2016; R 10 (Academic), interviewed by using email, August 29, 
2016; R 11 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, August 4, 
2016;  R 12 (CDC), interviewed by using email, September 8, 2016. 
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a. The legislative Branch 

The legislative authority is composed of the Council of Representatives and the 

Federation Council. The Council of Representatives consists of a number of 

members representing the entire Iraqi people and they are elected by a direct secret 

ballot by one seat per hundred thousand people from the population of Iraq for four 

years. The Council of Representatives specializes in the enactment of federal laws, 

monitoring the performance of the executive authority, electing the President of the 

Republic, and organizing the ratification of international treaties and conventions by 

enacting a law with the majority of two-third members of the Council of 

Representatives.414  

                                                           
414 Article 61 stipulates that: “The Council of Representatives shall be competent in the following:  
First: Enacting federal laws.  
Second: Monitoring the performance of the executive authority.  
Third: Electing the President of the Republic.  
Fourth: Regulating the ratification process of international treaties and agreements by a law, to be enacted by a 
two-thirds majority of the members of the Council of Representatives.  
Fifth: Approving the appointment of the following:  
A. The President and members of the Federal Court of Cassation, the Chief Public Prosecutor, and the President 
of Judicial Oversight Commission by an absolute majority, based on a proposal from the Higher Juridical 
Council.  
B. Ambassadors and those with special grades, based on a proposal from the Council of Ministers.  
C. The Iraqi Army Chief of Staff, his assistants, those of the rank of division commander and above, and the 
director of the intelligence service, based on a proposal from the Council of Ministers.  
Sixth:  
A. Questioning the President of the Republic, based on a petition with cause, by an absolute majority of the 
members of the Council of Representatives.  
B. Relieving the President of the Republic by an absolute majority of the Council of Representatives after being 
convicted by the Federal Supreme Court in one of the following cases:  
1-Perjury of the constitutional oath. 2-Violating the Constitution. 3-High treason.  
Seventh:  
A. A member of the Council of Representatives may direct questions to the Prime Minister and the Ministers on 
any subject within their specialty and each of them shall answer the members‟ questions. Only the member who 
has asked the question shall have the right to comment on the answer.  
B. At least twenty-five members of the Council of Representatives may raise a general issue for discussion in 
order to inquire about a policy and the performance of the Council of Ministers or one of the Ministries and it 
shall be submitted to the Speaker of the Council of Representatives, and the Prime Minister or the Ministers shall 
specify a date to come before the Council of Representatives to discuss it.  
C. A member of the Council of Representatives, with the agreement of twenty-five members, may direct an 
inquiry to the Prime Minister or the Ministers to call them to account on the issues within their authority. The 
debate shall not be held on the inquiry except after at least seven days from the date of submission of the inquiry.  
Eighth:  
A. The Council of Representatives may withdraw confidence from one of the Ministers by an absolute majority 
and he shall be considered resigned from the date of the decision of withdrawal of confidence. A vote of no 
confidence in a Minister may not be held except upon his request or on the basis of a request signed by fifty 
members after the Minister has appeared for questioning before the Council. The Council shall not issue its 
decision regarding the request except after at least seven days from the date of its submission.  
B. 1-The President of the Republic may submit a request to the Council of Representatives to withdraw 
confidence from the Prime Minister.  
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It has been noted that the competences given to the Council of Representatives are 

incompatible with the principle of separation of powers as well as with the features 

of the Parliamentary System. It is crucial to note that the Constitution gives priority 

to the legislative authority over all other constitutional institutions. The Constitution 

does not include the principle of monitoring and balance known in the Parliamentary 

System in which the Council of Representatives is given the monitoring authority 

over the actions of the executive authority. The authority is given to grant or 

withdraw confidence from the Prime Minister or a minister. It does not give the 

executive authority the authority to dissolve the Council of Representatives like what 

is known in the Parliamentary System.  

 

As for the Federation Council, it was pointed out by the Iraqi Constitution of 2005 in 

Article 65 which stipulates that:  

 
“A legislative council shall be established named the 
Federation Council, to include representatives from the 
regions and the governorates that are not organized in 
a region. A law, enacted by a two-thirds majority of the 
members of the Council of Representatives, shall 
regulate the formation of the Federation Council, its 

                                                                                                                                                                     
2-The Council of Representatives may withdraw confidence from the Prime Minister based on the request of one-
fifth of its members. This request shall not be submitted except after an inquiry directed at the Prime Minister and 
after at least seven days from the date of submitting the request.  
3- The Council of Representatives may decide to withdraw confidence from the Prime Minister by an absolute 
majority of the number of its members.  
C. The Government is deemed resigned in case of withdrawal of confidence from the Prime Minister.  
D. In case of a vote of withdrawal of confidence in the Council of Ministers as a whole, the Prime Minister and 
the Ministers continue in their positions to run everyday business for a period not to exceed thirty days until a 
new Council of Ministers is formed in accordance with the provisions of Article 76 of this Constitution.  
E. The Council of Representatives may question independent commission heads in accordance with the same 
procedures related to the Ministers. The Council shall have the right to relieve them by absolute majority.  
Ninth:  
A. To consent to the declaration of war and the state of emergency by a two-thirds majority based on a joint 
request from the President of the Republic and the Prime Minister.  
B. The state of emergency shall be declared for a period of thirty days, which can be extended after approval each 
time.  
C. The Prime Minister shall be delegated the necessary powers which enable him to manage the affairs of the 
country during the period of the declaration of war and the state of emergency. These powers shall be regulated 
by a law in a way that does not contradict the Constitution.  
D. The Prime Minister shall present to the Council of Representatives the measures taken and the results during 
the period of the declaration of war and the state of emergency within 15 days from the date of its end.” 
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membership conditions, its competencies, and all that is 
connected with it”. 
 

In addition, Article 137 stipulates that:  

 
“Application of the provisions of the articles related to 
the Federation Council, wherever it may be cited in this 
Constitution, shall be postponed until the Council of 
Representatives issues a decision by a two-thirds 
majority vote in its second electoral term that is held 
after this Constitution comes into force.” 
 
 

It should be noted that the Constitution leaves the issue of the formation of the 

Federation Council and identification of its powers and membership conditions for a 

law issued by the Council of Representatives. Therefore, this issue is under the 

mercy of the Council of Representatives in terms of presence, modification or even 

cancelation. This leads to an imbalance in achieving the balance within the 

legislative authority; especially the Federation Council is composed of the 

representatives of the regions and the governorates.415 In addition, the work 

concerning the Federation Council for four years has been deferred. In the second 

electoral cycle, the mechanism of its formation and competences has not been 

postulated.416 The Federation Council has formulated neither ordinary legislation nor 

constitutional legislation so far. Hence, Iraq is different from the rest of the countries 

that have adopted the federal system. In addition, the researcher believed that the 

Federation Council has not been formed so far. It leaves the composition of this 

council, determining its powers, and the membership conditions for a law issued by 

the Council of Representatives. This matter leads to an imbalance in the work of the 

                                                           
415 Article 65 of the Iraqi Constitution of 2005. 
416 Ersin KalaycIolu, "Iraqi Constitution: A Federal Democratic Heaven or Hell?," http://sam.gov.tr/wp-
content/uploads/2012/02/ErsinKalaycioglu.pdf (accessed November 13, 2014); Sahar Kamel Khalil, "The 
Legislative Power in Iraq under the 2005 Constitution- Actually, prospects and future," Political Issues (2014): 
386. 
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Federal Parliament because there is a lack of justice in decision-making if it only 

issued from one side. 

 

b. The Executive Branch 

Iraqi Constitution of 2005 adopts the Parliamentary System where the executive 

authority is composed of the President and Cabinet. The President is elected by the 

majority of two-thirds of the members of the Council of Representative for a period 

of four years. This period is only renewable for two times. The President is in charge 

of issuing the special amnesty on the basis of a recommendation from the Prime 

Minister, the ratification of international treaties and conventions after having the 

approval of the Council of Representatives, the ratification of the laws issued by the 

Council of Representatives, the task of the Supreme Command of the Armed Forces 

for the ceremonial and honorable purposes. Thus, the powers exercised by the 

President weaken his role in the political process because he is not granted influential 

powers. However, the president of the Iraqi republic has at the same time three 

deputies to apply the powers conferred upon them by the president.417 

 

The researcher pointed out that in order to preserve public money from unnecessary 

wastage, it is better to have one deputy president especially in the light of the 

deterioration of the economic conditions in the country. Article 1/I of Law No. 26 of 

2011 determined the salaries of the Vice-Presidents of the Republic and their 

allocations are as follows:  

a. 7,000,000 seven million dinars as a nominal salary.  

b. 3,000,000 three million dinars as presidential allocations. 

                                                           
417 Article 5/First Vice-President of the Republic Act No. 1 of 2011, the Iraqi Al–Waqaa Journal, No. 4174,  
2011,  1. 
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As for the Cabinet, the President commissions the candidate of parliamentary bloc 

that has large numbers in order to form the Cabinet within fifteen days from the date 

of the presidential election. The Prime Minister is considered as the direct executive 

responsible for public policy of the State and the Commander in Chief of the Armed 

Forces.418 Moreover, the Cabinet practices a number of powers such as proposing 

draft laws, preparing the general budget, final accounts and development plans, and 

issuing regulations, instructions and decisions to implement the laws.419  

 

c.  The Judicial Branch 

The judicial authority is made up of the Higher Juridical Council, the Federal 

Supreme Court, the Federal Court of Cassation, the Public Prosecution Department, 

the Judiciary Oversight Commission, and other federal courts that are regulated in 

accordance with the law. The Higher Juridical Council administers judicial bodies‟ 

affairs and the supervision on the administrative judiciary. The law regulates the 

method of its composition and competences. Additionally, the Higher Juridical 

Council nominates the members of the Federal Court of Cassation, the head of the 

Public Prosecution, and head of the Judiciary Oversight Commission and then 

presents the nominations to parliament to get the approval for their appointment. As 

for the Federal Supreme Court, it consists of a number of judges, experts in Islamic 

jurisprudence, and jurists and scholars of law. Their numbers as well as the way the 

court works are determined by a law enacted by a two-third majority.  

                                                           
418 Articles 76, 78 of the Iraqi Constitution of 2005. 
419 Article 80 stipulates that: “The Council of Ministers shall exercise the following powers: First: To plan and 
execute the general policy and general plans of the State and oversee the work of the ministries and departments 
not associated with a ministry. Second: To propose bills.  
Third: To issue rules, instructions, and decisions for the purpose of implementing the law.  
Fourth: To prepare the draft of the general budget, the closing account, and the development plans.  
Fifth: To recommend to the Council of Representatives that it approve the appointment of undersecretaries, 
ambassadors, state senior officials, the Chief of Staff of the Armed Forces and his deputies, division commanders 
or higher, the Director of the National Intelligence Service, and heads of security institutions.  
Sixth: To negotiate and sign international agreements and treaties, or designate any person to do so.” 
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The constitutional provisions should identify a number of judges of the Federal 

Supreme Court and the method of their choice in the Constitution. Also, one of the 

flaws of the constitutional provision that addressed the Federal High Court is that it 

mentioned the phrase experts in Islamic jurisprudence even though this Court is the 

judicial body purely with a legal mission. In addition, there are widespread doctrinal 

differences among different sects. This, in turn, leads to the development of many 

obstacles before the court. Hence, it is supposed that the courts should work with 

experienced judges who should be guaranteed, immunized, and insulated from the 

intervention of any other authority. They should be enabled to issue sentences and 

provisions without having influences from political pressures; this will enable them 

to sentence any convicted person impartially without fear or favor. 

 

The competences of the federal court include the control of the constitutionality of 

laws, the valid regulations, and the interpretation of provisions of the Constitution, 

the determination in the issues that arise from the application of federal laws, 

decisions, regulations, instructions and the procedures issued by the federal 

authority.420  

 

They also include the determination of the conflict among the federal government, 

government of regions, governorates, municipalities, and local administrations. In 

addition, they include the determination in the accusations against the President and 

the Prime Minister, the determination of the conflict of jurisdiction between the 

                                                           
420 The administrative procedures and decisions are considered as the core of the work of the administrative 
judiciary and not the constitutional judiciary; it is not right that the Federal Supreme Court would consider that 
work especially it has been organized through the State Consultative Council Law No. 65 of 1979 as amended. 
Hameed Hannoun Khalid, Federal Authorities in Iraqi Constitution of 2005, n 158, 60. 
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judicial institutions of the regions and governorates that are not organized in a 

region.421  

 

Finally, federalism in Iraq is very important because it is an opportunity to develop 

and demonstrate local leaderships that are able to understand the suffering and needs 

of the regional units; it is the guarantee for the survival of the unity and stability of 

Iraq. In addition, federalism should be applied in accordance with the legal and 

scientific frameworks away from the political vision that adversely affects the 

interest of Iraq.422 

 

2.7.3 Forming Regions in Iraq 

The Iraqi federalism consists of the capital, regions, decentralized governorates, and 

local administrations.423 Moreover, the Constitution recognizes and considers the 

Kurdistan region as a federal region with the possibility of forming an unspecified 

number of governorates. However, it stressed the need for the availability of the 

conditions for the establishment of these regions through the process of a referendum 

in accordance with what has been postulated by the Federal Constitution in the two 

methods.424  

 

In the case of attaining those conditions, the topic of the establishment of the region 

arises due to a referendum in which voters in the concerned governorates determine 

                                                           
421 Articles 87-93 of the Iraqi Constitution of 2005. 
422 R 1(CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 2016; R 2 
(Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, July 14, 2016; R 3 
(Academic), interviewed by using email, July 17, 2016; R 4 (Academic), interviewed by using email, July 2, 
2016; R 5 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 
2016; R 6 (Academic), interviewed by using email, July 18, 2016; R 8 (Academic), interviewed by the researcher, 
in Baghdad University, Baghdad, Iraq, August 31, 2016; R 11(Parliamentarian), interviewed by the researcher, in 
the Iraqi Parliament, Baghdad, Iraq, August 4, 2016. 
423 Article 116 stipulates that: “The federal system in the Republic of Iraq is made up of a decentralized capital, 
regions, and governorates, as well as local administrations”. 
424 Article 119 of the Iraqi Constitution of 2005. 
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the shift toward the formation of regions. Furthermore, the Constitution grants the 

Council of Representatives the power in order to determine the executive procedures 

concerning the formation of the regions through a law passed by a simple majority of 

the attending members. To fulfill this issue, executive procedures concerning the 

formation of regions No. 13 in 2008 has been issued.425 On the other hand, the 

Constitution approves that when a region has been established, this region has a right 

to found and develop its Constitution in which the authorities of the region and the 

mechanism to exercise those powers should be determined in a way that does not go 

against the Federal Constitution of the state.426 In addition, the Federal Constitution 

grants the regional authorities the right to exercise the legislative, executive and 

judicial powers according to its provisions, except those that fall within the exclusive 

powers of the federal government.427  

 

It is important to note that the Iraqi Constitution of 2005 does not specify the number 

of governorates that form the federal regions. The lack of this issue leads to the 

demand for the formation of the regions for political and economic reasons. It can be 

due to poor distribution of resources among the governorates since the Iraqi economy 

suffers from the developmental disparity in the levels of the development among the 

governorates and inequality in the distribution of investments, or as a reaction to the 

policy of the central government toward those governorates.428  

 

                                                           
425 Areej Taleb Kazim, The Powers of the Local Authorities in Iraqi Legislation in Light of the Constitution and 
the Law of Governorates that are not organized in a region No. 21 of 2008, n 161, 137-139. 
426 Article 120 stipulates that: “Each region shall adopt a constitution of its own that defines the structure of 
powers of the region, its authorities, and the mechanisms for exercising such authorities, provided that it does not 
contradict this Constitution”. 
427 Article 121/First of the Iraqi Constitution of 2005 stipulates that: “The regional powers shall have the right to 
exercise executive, legislative, and judicial powers in accordance with this Constitution, except for those 
authorities stipulated in the exclusive authorities of the federal government”. 
428 Mohammed Al-Hmaondi, Federalism and Democratic in Iraq (Arbil: Arras Press, 2002), 71-77. 
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In terms of the implementation, Iraq has not so far witnessed the establishment of a 

new region with the exception of the Kurdistan region which was recognized by the 

Constitution as a federal region. This region has not been included in the legal and 

constitutional procedures regarding the formation of the regions due to its privacy, 

which deals with Kurdistan situation in reality. Hence, attempts were made in the 

governorate of Basra to form a region, but it failed to get a tenth of the voters. 

Salahuddin Provincial Council also offered a request to the Cabinet to form the 

region of Salahuddin. Similarly, Diyala Provincial Council decided to form the 

region of Diyala. Other governorates threatened in case of the lack of response from 

the central government to their demands represented by taking a decision to vote 

concerning the formation of the region in their governorates.429 

 

Hence, the federal system in Iraq is not well clear and it only has one application in 

the Kurdistan region. New regions have not been formed so far. This issue was 

mentioned by the respondents 4, 6, 8, 9, and 10. According to respondent 8, she 

stated that: 

 “The fact is that there is now one region recognized by 
the Constitution. This region is the Kurdistan region, 
whereas the rest of the regions have not been formed 
yet ".430 
 

Respondent 9 mentioned: 

 “We have not adopted clearly the federalism yet in all 
its features and in Iraq, there is one region which is the 
region of Kurdistan".431 
 

In this respect, the reason for not forming regions until now is due to political 

conflicts and the unclear vision concerning the federal system as well as the 

                                                           
429 Al-Hmaondi, 75-77. 
430 R 8 (Academic), interviewed by the researcher, in Baghdad University, Baghdad, Iraq, August 31, 2016. 
431 R 9 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 8, 
2016. 
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objectives to be achieved as a result of its application in Iraq. According to the 

respondent 8, she pointed out: 

 “As a result of political conflicts and possibly unclear 
vision of the federal system and its goals, if the federal 
system is adopted as a legal vision, it is probably 
system that fits Iraqi context, but if it is still seen as a 
political vision, in fact, this may lead to the 
fragmentation of Iraq”.432  
 
 

In this chapter, the researcher points out that the adoption of the federalism by 

countries is generally done according to the circumstances of those countries in line 

with the motives that led to the adoption of federalism. Therefore, there are 

federations that arose as a solution to ethnic, cultural and national diversity or to face 

external threats. As for Iraq, the federalism has been adopted to address the national, 

religious and sectarian diversity as well as addressing the situation of the Kurdistan 

region before 2003. 

 

Since Iraq was subjected to the US occupation in 2003, the Iraq Constitution of 2005 

was affected by the US Constitution in the organization of public authorities and the 

distribution of powers. However, the Iraqi Constitution of 2005 created a hybrid 

system combining federalism and administrative decentralization together in addition 

to its inclusion of constitutional provisions characterized as being legally unclear 

language. This led to raising a number of issues regarding the application of 

federalism in Iraq. 

 

Thus, in terms of distribution of federal powers, the US Constitution granted the 

federal government wide powers through the use of general and comprehensive 

                                                           
432 R 8 (Academic), interviewed by the researcher, in Baghdad University, Baghdad, Iraq, August 31, 2016. 
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terms. It should be noted that the interpretation of these powers by the Federal 

Supreme Court was expanded in accordance with the concentration of powers in the 

hands of the federal government in addition to the resort to constitutional 

amendments to grant the federal government more powers. 

 

Hence, the researcher is of a view that it is necessary to activate the role of the 

Federal Court in Iraq to interpret the constitutional provisions in a manner that leads 

to the concentration of most of the powers in the federal government during the first 

phase of the formation of federalism in Iraq. This would limit the security and 

political chaos experienced by Iraq. Consequently, after a period of the application of 

federalism and the stability of the situation in the country, the powers of the regions 

can be expanded. 

 

Furthermore, federalism in Iraq depends on Kurdistan region only. This is considered 

as a unique case enjoyed by the Iraqi federalism compared to other federalism in the 

world. It is important to note that there is no federal state consisting of one federal 

region. Therefore, the 15 Iraqi governorates must be transformed into federal 

regions. This means that the application of federalism on geographical base away 

from the formation of sectarian or ethnic regions since this leads to the threat of the 

unity and stability of the country. 

 

2.8 Conclusion 

This chapter deals with the federalism represented by a political system and 

supported by a written Constitution based on the distribution of powers between the 

federal government and the government of the regions or states. The implementation 
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of federalism also varies from one state to another according to its social, economic, 

and political affairs. Federalism includes very big states and small states, and states 

that have homogeneous population and diverse population. In addition, the states 

move towards federalism to deter external dangers and threats and to achieve the 

goals and interests that cannot be attained without doing the unification. 

 

 Every federal model compared to other models under consideration is characterized 

by certain features and attributes. For example, at the beginning of its 

implementation of federalism, the US was a decentralized federal state but over time 

it headed towards the central federalism in which the federal government had many 

implied powers. As for the Switzerland Federalism, it has lately relied on the 

principle of shared rule rather than autonomy and cooperation and mutual support 

between the federal government and cantons. The Malaysian Federation is based on 

the central federal system in which the federal government has many powers since 

the beginning of its establishment without constitutional parity in the distribution of 

powers with respect to the states of Sarawak and Sabah since joining the federation 

in 1963. 

 

Iraq was a unitary state based on central administrations since its founding in 1921 

until the fall of the political system in 2003. After 2003, there was the federal 

adoption under the TAL and was reaffirmed in the Constitution of 2005. The 

motivation for the adoption of federalism has been to address the status of Kurdistan 

semi-autonomous region from the central government since 1991 to 2003 and 

prevent the return to centralization to which they are applying under the former 
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political system. It has been also to address the national and religious diversity 

among the Iraqi people despite the opposition of the federal trend. 

 

Constitutionally, Iraq is a federal state. However, the spirit federalism has not been 

fully implemented. Therefore, federalism in Iraq is characterized as being different 

from the other federal countries in regulating the federalism and the relationship 

among the federal government, regions, governorates, dealing with governorates like 

regions despite the difference between the political unit and administrative units. 

Furthermore, the Constitution of 2005 included distribution of powers between the 

federal government and the regions. However, it shared the governorates that relied 

on administrative decentralization in the same powers despite differences in legal 

status between them. The Constitution determined the exclusive powers of the 

federal government and left the rest of the powers for the regions and the 

governorates in the recent federal state. Also, Iraq is unique from the rest of the 

federal countries in that there is only one federal region the „Kurdistan region‟ with 

the presence of other 15 governorates that follow the administrative decentralization. 

 

Moreover, what was included by the Iraqi Constitution of 2005 concerning the 

organization of the work of institutions went against what was mentioned in most 

Federal Constitutions. This Constitution stipulated the bilateral legislative authority. 

However, the Council of Representatives has been only formed and the Federation 

Council has not been formed so far.  

 

Thus, the issues of the composition of this council, determining its powers, and its 

membership conditions were left to a law issued by the Council of Representatives. 



 

151 
 

This issue led to an imbalance in the work of the Federal Parliament. On the other 

hand, the Constitution drafters weakened the role of the executive authority; he went 

against the principle of control and balance known in the Parliamentary System 

where the Constitution granted the Council of Representatives the control over the 

actions of the executive authority and at the same time the executive authority had 

not been granted the right to dissolve the parliament. In addition, the role of the 

Federal Supreme Court in the separation of conflicts was weakened and the political 

and partisan pressures on its resolutions were affected. The previous issues helped 

weaken the work of these federal institutions. 

 

Hence, many constitutional provisions relating to the institutions and the distribution 

of powers are marred by shortages and lack of clarity. This in turn affects the 

implementation of the federalism in Iraq. Thus, there is a need to amend these 

provisions, to clarify the ambiguities and to replenish the gaps to ensure the proper 

function of the constitutional institutions. 

 

 



 

152 

CHAPTER THREE 

THE DISTRIBUTION OF POWERS BETWEEN THE FEDERAL 

GOVERNMENT AND LOCAL GOVERNMENTS 
 

3.1 Introduction 

The distribution of powers between the federal government and the regions is 

considered one of the most important features of the federal system. A federal state 

cannot exist unless its powers are distributed between these two governments. The 

issue of the distribution of powers also forms the essence of every Federal 

Constitution; the distribution of powers should be consistently distributed between 

the two governments in a way that both of them enjoy the necessary powers. Thus, 

the federal government discharges its duties independently. Similarly, the regions 

exercising powers scheduled by the Federal Constitution should independently 

discharge its duties as well. This chapter discusses the distribution of powers 

between the federal government and local governments as well as the methods of 

distributing these powers.  The distribution of powers will be then clarified under the 

TAL of 2004 since this law is the basis of the formation of the Iraqi state after 2003. 

In addition, the distribution of powers will be discussed under the Constitution of 

2005. The overlap and confusion in the distribution of legislative and executive 

powers among the federal government, the regions and the governorates that are not 

organized in a region will be highlighted as well. Under this chapter, the researcher 

answered the second research question and achieved the second research objective.
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3.2 The Distribution of Powers between the Federal Government and Local 

Governments 

The distribution of the constitutional powers distinguished the federal system from 

administrative decentralization in a unitary state. The Constitution of the unitary state 

did not point out the authorities and powers of the governorates. On the contrary, it 

was delegated by the central authority of ordinary laws. Also, there was no Federal 

Constitution without the distribution of powers even though some Constitutions 

addressed in detail these powers, as the case in the Indian Constitution in 1950 and 

the German basic law of 1949. In addition, the federal states were based on the 

principles of autonomy and participation in governance. Therefore, these two 

principles resulted in federal government and the regional government in the state.433 

In other words, the federal states were based on the principles of autonomy and 

participation in governance by which a federal government and a regional 

government are resulted from these two principles within this state. 

 

Thus, the federal government tried to maintain the common interests for which the 

federation was initiated and enjoyed sufficient powers to exercise its competence at 

the federation level. On the other hand, the regional governments maintained their 

autonomy in order to protect the various interests of the regions of which the 

federation is composed. Thus, the process of the distribution of powers between the 

federal government and local governments is subject to large influences and 

pressures such as the political, economic, cultural, and social factors that 

accompanied the emergence of the state in addition to the circumstances that lead to 

create the idea of the formation of the federal state. Regional and international 

                                                           
433 Ahmed Ibrahim Alortay, Federal System between Theory and Practice (Arbil: Altfsear of Publishing and 
Advertising, 2007), 187. 
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conditions and factors may affect the formation process.434 Therefore, the 

Constitution drafters in the federal states face a number of challenges regarding the 

distribution of powers between the federal government and local governments in the 

regions or the states.435 Hence, the Constitutions in such states do not follow a single 

path; it varies according to the political, economic and social circumstances by which 

the federal state was built. As a result, the legislator is restricted to a large extent to 

the conditions and special political circumstances that accompanied the stage of 

writing the Federal Constitution in particular.436  

 

Thus, the distribution of powers between the federal government and the regional 

governments is one of the most important issues addressed by the Federal 

Constitutions despite the difference that exists between the states in the method of 

the distribution of powers and the content of these powers. There are several methods 

of the distribution of powers between the federal government and the government of 

regions. Thus, the constitutional jurisprudence determines the methods of the 

distribution of powers between the federal government and the regions adopted by 

the Federal Constitutions in generally. These methods are as follows:  

 

 

                                                           
434 Saadi Ibrahim Hassan, Federalism: Federal System and Iraqi National Identity ..... Who will Stop the Fire 
before it burns Iraq? (Baghdad: House of Scientific Books), 28. 
435 The local governments in the federal states have many different labels such as the term “states” which is the 
most common labels. Such labels are given to the units that are composed the federal state in the United States, 
India, Mexico, Ethiopia, Nigeria, Malaysia, Brazil and Australia. In Iraq and Belgium, it is called the regions; the 
districts in Canada, South Africa, Argentina, and Pakistan; Cantons in Switzerland; the Länder in Germany and 
Austria; the Republics in Russia; the independent groups in Spain; and the Emirates in the United Arab Emirates. 
The researcher will use the label of the regions since the units that are composed of the Federal State of Iraq are 
called the regions in addition to governorates that are not organized in a region stipulated by the Iraqi 
Constitution of 2005. 
Hekr A. Kareem Findi, Federalism Concept and Practice, n 56, 17. 
436 Anthony Harold Birch, Approaches to the Study of Federalism, n 296, 17; Hameed Hannoun Khalid, Federal 
Authorities in Iraqi Constitution of 2005, n 158, 32-33. 
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a.  Determine the Powers of the Federal Government and the Governments of the 

Regions 

 Under this method, the Federal Constitution exclusively determines the topics that 

fall within the jurisdiction of the federal government and the governments of the 

regions.437 Hence, the activity of both of the federal government and the regions is 

specific to issues exclusively mentioned in the Federal Constitution. 

 

In addition, the jurisprudence criticizes this method since it includes risks and 

difficulties that it raises. As long as the determination of powers is detailed and 

accurate when developing the Constitution, it cannot be comprehensive to all issues 

and topics.  What should be modernized with the passage of time and the evolution 

of life is a number of new issues that are not organized by the Constitution. This in 

turn leads to raising the problem of identifying which government that can exercise 

these new powers. This may be also a reason pose the disputes that would affect the 

unity and stability of the state.438  

 

Additionally, determining the Federal Constitution of the powers of the federal 

government and the regions exclusively leads to mention the details of these powers 

which in turn are incompatible with the nature of Constitutions that only handle the 

statement of general principles and foundations of the state. This method does not 

solve the problem of the powers which are practically and finally distributed. 

Therefore, it is rare that the Federal Constitutions resort to this method regarding the 

distribution of powers because it is difficult to cover all powers.439  

                                                           
437 Nawaf Canaan, Administrative Law (Amman: House of Culture for Publishing and Distribution, 2002), 157. 
438 Zuhdi Yakn, Constitutional Law and Political Systems, n 143, 127. 
439 Said Rashid Abdul Nabi, The Relationship between the Federal and Regional Authorities in the Permanent 
Iraqi Constitution, n 152, 259. 
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b. Determine the Powers of the Regions as well as Leaving the Rest of Powers to 

the Federal Government 

Under this method, the Federal Constitution exclusively determines the powers of the 

regions. With the exception of these powers, the decision belongs to the federal 

government. This method leads to the expansion of the powers of the federal 

government as well as strengthening its legal status. All powers that are not within 

the jurisdiction of the regions shall be then practiced. In contrast, the powers of the 

regions are very limited. Due to the increase of powers with the passage of time, it is 

possible that the federal state moves toward turning into a unitary state. This method 

was adopted in the distribution of powers in a few Federal Constitutions such as the 

Canadian Constitution of 1867 and the amended one in 1951, the Constitution of 

India in 1949, and the Constitution of Venezuela in 1953.440 

 

c. Determine the Powers of the Federal Government as well as Leaving the Rest of 

Powers to the Government of Regions 

Under this method, the powers of the federal government are exclusively determined 

and the rest of the powers are left in favor of the regions. This method leads to the 

expansion of the powers of the regions against the federal government's powers. 

Hence, due to the change of the circumstances in the future, the emerging issues shall 

be within the jurisdiction of the regions. In addition, the distribution of powers under 

this method is placed in the interest of the regions and limits the growing strength 

and the dominance of the federal government.441 

  

                                                           
440 Ariane Muhammad Ali, The Federal Constitution-Comparative Study (Sulaymaniyah: Kurdistan Center for 
Strategic Studies, 2009), 81. 
441 Abdul Ghani Bassiouni Abdullah, Mediator in the Political Systems and Constitutional Law, n 187, 181. 
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Following this method leads to the strength of the authorities of the regions as well as 

weakening the federal government‟s authority. With respect to the regions, this 

method also guarantees a great deal of freedom to manage and organize its internal 

affairs. Although the Constitution exclusively determines the powers of the federal 

government in order to ensure the independence of the regions and to maintain its 

political entity, the Constitution drafters gives the federal government a number of 

powers so that the regions can have a specified number of powers.442 Some states 

gradually expand the powers of the federal government against the government of 

regions.443 

 

It is important to note that most Federal Constitutions adopt this method. Examples 

of these Constitutions include the Switzerland Constitution of 1874, the Constitution 

of the US in 1789, the Soviet Constitution of 1936, the Basic Law for the Federal 

Republic of Germany in 1949, the TAL of  2004, and the Iraqi Constitution of 2005. 

 

d.  Sharing Powers between the Federal Government and Government of Regions 

Some Constitutions follow the method of limiting the powers both the federal 

government and the regions or one of them.  A list of shared powers is then drawn up 

between the federal government and the regions; both of them cooperate in its 

organization. This method has several images such as giving the regions the right to 

conduct these powers in which it should be subject to a certain type of federal control 

                                                           
442 Tharwat Badawi, Political Systems, n 141, 76; Abdel Moneim Mahfouz and Noman Ahmed Al-Khatib, The 
Principles of Political Systems-A comparative Study (Amman: Dar Al-Furqan for Publication and Distribution, 
1987), 98; Ismail Al-Ghazal, Constitutional Law and Political Systems (Beirut: University Corporation for 
Studies and Publishing and Distribution, 1982), 104. 
443  In the United States, the US Congress extremely enjoys wide powers. The Supreme Court tends to adopt the 
slogan of the implied powers which lead to a significant expansion in the powers of Congress without having the 
foundation in the code of constitutional provisions. In Canada, for example, the expansion of the Canadian 
judiciary concerning the interpretation of the exclusive powers of the states leads to create a political 
decentralization in a way that exceeds what is provided in the Federal Constitution. 
Abdul Ghani Bassiouni Abdullah, Mediator in the Political Systems and Constitutional Law, n 187, 187; Dawood 
Al-Baz, Political Decentralization Constitutional in United Arab Emirates, n 101, 84. 
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represented by the need to obtain the approval of the federal government as the case 

in the US Constitution which requires the states to take permission of Congress 

before the imposition of indirect taxes or conclusion of external conventions.444 On 

the other hand, the federal government shall develop the public foundations or the 

main principles, whereas the regions should develop the elaboration and 

implementation procedures.445 According to this trend, the exercise of these powers 

is not confined within the range of the federal government alone; the regions have 

the right to participate with the federal government in its practices.446 

 

In addition, the powers of the federal government are optional and represented by a 

range of powers in which it has the right of legislation. Thus, if the federal 

government embarks on its right to exercise this authority, the regions do not have 

the right of legislation in the future. All local provisions opposing the federal 

legislation at the time of its issuance shall be invalid as well. The local legislator in 

the region can proceed with such power concerning the points that are not regulated 

by federal law. The local legislator can also add new provisions in the local range, 

provided that these provisions do not contrast with federal law as the case in the 

US.447  

 

Furthermore, the examples of the Constitutions that adopt the shared powers between 

the federal government and the government of the regions include the German Basic 

Law in 1949 and the Iraqi Constitution of 2005 which is considered as unique since it 

                                                           
444 Article 1 Section 10 of the American Constitution. 
445 Mohamed Kamel Leila, Political Systems, n 197, 132. 
446 Robert Bowie and Carl Frederick, Studies in the Federal State (Beirut: House of East Printing and Publishing, 
1966), 356. 
447 Jamal Nasser Al-Zehedai, "Distribution of Powers in Federal State," http://www.hamoudi.org/dialogue-of-
intellenct/03/06.htm (accessed February 18, 2015). 
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gives priority to the regional law over the federal law. This issue will be discussed 

later. 

 

3.3 The Distribution of Powers between the Federal Government and Local 

Governments in Iraq 

The distribution of powers under the TAL of 2004 and the Iraqi Constitution of 2005 

are discussed in this section. 

 

3.3.1 The Distribution of Powers in the Transitional Administrative Law of 2004 

After the changes in the political system in 2003 and the issuance of the TAL in 

2004, the Iraqi state turned from a unitary state to federal state based on the basis of 

federalism and administrative decentralization. It should be noted that Article 4 

included the adoption of the federal system and determines its powers. It stipulates 

that:  

"The system of government in Iraq shall be republican, 
federal, democratic, and pluralistic, and powers shall 
be shared between the federal government and the 
regional governments, governorates, municipalities, 
and local administrations. The federal system shall be 
based upon geographic and historical realities and the 
separation of powers, and not upon origin, race, 
ethnicity, nationality, or confession" 
 
 

The researcher noted, in this context, that the legislator mixes between the 

governments of the regions and the governments of the governorates on the one 

hand, and the local administrations and municipalities on the other hand. When 

referring to the federal political systems in general, there is no relationship between 

the municipalities and local administrations and the federal system; they are linked 

with administrative features without having the political features. 
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The TAL in 2004 adopted the method of limiting the powers of the federal 

government as well as giving the government of regions the remaining authorities. 

This law stipulates that: 

 “All authorities not exclusively reserved to the Iraqi 
Transitional Government may be exercised by the 
regional governments and governorates as soon as 
possible following the establishment of appropriate 
governmental institutions”.448  
 
 

As explained earlier that the distribution of powers between the federal government 

and the regions differs from Federal Constitutions. The powers of both parties may 

be confined or the powers of the region may be confined and the remaining powers 

may be left for the federal government. Alternatively, the powers of the federal 

government may be confined and the rest of the powers may be left for the regions. 

The method above has been adopted by most Federal Constitutions including the 

TAL in 2004 in which it limited the powers of the federal government. It also gives 

the regions and the governorates the remaining powers. This law determines the 

exclusive powers of the federal government provided in Article 25 in which it 

stipulates the following:  

“(A)Formulating foreign policy and diplomatic 
representation; negotiating, signing, and ratifying 
international treaties and agreements; formulating 
foreign economic and trade policy and sovereign debt 
policies; (B) Formulating and executing national 
security policy, including creating and maintaining 
armed forces to secure, protect, and guarantee the 
security of the country’s borders and to defend Iraq; 
(C) Formulating fiscal policy, issuing currency, 
regulating customs, regulating commercial policy 
across regional and governorate boundaries in Iraq, 
drawing up the national budget of the State, 
formulating monetary policy, and establishing and 
administering a central bank; (D) Regulating weights 
and measures and formulating a general policy on 

                                                           
448 Article 57/A of Law of the State Administration for the Transitional Period of 2004. 
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wages; (E) Managing the natural resources of Iraq, 
which belongs to all the people of all the regions and 
governorates of Iraq, in consultation with the 
governments of the regions and the administrations of 
the governorates, and distributing the revenues 
resulting from their sale through the national budget in 
an equitable manner proportional to the distribution of 
population throughout the country, and with due regard 
for areas that were unjustly deprived of these revenues 
by the previous regime, for dealing with their situations 
in a positive way, for their needs, and for the degree of 
development of the different areas of the country; (F) 
Regulating Iraqi citizenship, immigration, and 
asylum;(G)Regulating telecommunications policy”. 
 
 

The law determines the powers of the federal government in specific fields. The 

regions also exercise the remaining powers in many fields such as the internal trade, 

civil laws, criminal court, personal status, education, health, culture, environment, 

tourism and industry. The method of distribution of powers in the TAL is similar to 

the distribution of powers in the Constitution of the US.449 The Constitution of the 

US reaches a degree of political growth and maturity, whereas Iraq has not reached 

that degree yet.  

 

This law adopts the federalism in a way that prevents the centralization of authority 

from the hand of the federal government;450 In addition, it adopts the administrative 

decentralization in administering the governorates. It should be noted that there is a 

lack of clarity in the articles of the law related to the organization of the regions and 
                                                           
449 This law has been written by American legal experts, and it has been subject to lengthy discussion that is 
confidentially exclusive between the occupation forces and members of the Interim Governing Council without 
being presented to media or the specialists in the field of Iraqi law and politics. Therefore, this law was unknown 
by the Iraqi people and only expresses the views and goals of the members of the interim Governing Council and 
the occupation forces. 
George MaKafroun and William Polk, Exit from Iraq, Plan to Withdraw from Iraq Now (Beirut: Center for Arab 
Unity Studies, 2006), 66; Ihsan Al-Kayali, "Law of the State Administration for the Transitional Period-View and 
Analyze," the Arab Orient Newspaper, http://www.asharqalarabi.org.uk/paper/s-akhbar-q-i.htm (accessed April 3, 
2016). 
450 Neglecting some Iraqi governorates that opposed the former political regime is one of the reasons of adopting 
the federal system in Iraq. Therefore, the constitution drafters offers the regions a greater role in the achievement 
of its interests as well as increasing the economic and social level. It is important to indicate that broad powers 
have been granted compared to the powers exercised by the federal government. 
Jamal Nasser Al-Zehedai, Distribution of Powers in Federal State, n 447. 
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governorates on one hand, and the organization of the distribution of powers between 

the federal government and the regions that gives the governorates the same powers 

with the regions despite the differences of both legal status between the governorates 

and the regions. 

 

In addition, the governorates have been granted wide powers since each governorate 

has the right to form the governorates council and has the right of naming the 

governor. The governorates councils enjoy legal guarantees that prevent any 

violation with respect to their autonomy. It is not permissible to oust the governor or 

one of the members of the governorates council by the federal government. On the 

other hand, the law considers the governorates as administrative units which enjoy a 

kind of financial and administrative independence in accordance with the system of 

administrative decentralization. Thus, problems in the relationship between the 

federal government and the governorates have emerged through the involvement of 

the governorates with the regions in the exercise of powers which are not within the 

exclusive powers of the federal government. Consequently, this law gives the 

governorates a legal status that is equal to the regions in the exercise of powers. This 

issue is thus contrary to the system of administrative decentralization.451 

Consequently, the TAL has made the governorates political units enjoying little 

federalism although the governorates are organized under the law No. 159 of 1969. 

This is a clear contradiction in that the law deals with the governorates as 

administrative and political units at the same time.452 

                                                           
451 Articles 55, 56 of Law of the State Administration for the Transitional Period of 2004. 
452 Articles 55, 56 of Law of the State Administration for the Transitional Period of 2004  
 Article 55 stipulates that: “(A) Each governorate shall have the right to form a Governorate Council, name a 
Governor, and form municipal and local councils. No member of any regional government, governor, or member 
of any governorate, municipal, or local council may be dismissed by the federal government or any official 
thereof, except upon conviction of a crime by a court of competent jurisdiction as provided by law. No regional 
government may dismiss a Governor or member or members of any governorate, municipal, or local council. No 
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Furthermore, in this law, it would have been better to increase the powers of the 

federal government in order to face the security and economic problems in order to 

maintain the stability of the country. 453 

 

Furthermore, Saad Iskander pointed out that federalism in Iraq did not arise under a 

prior agreement among the components of the Iraqi people. On the contrary, it 

emerged as a result of the circumstances experienced by Iraq, the presence of the 

Kurdistan region and its institutions, and the attempts provided by the KRG to 

transform the federalism applicable in the Kurdistan region to a federalism stipulated 

by the Constitution of 2005.454 

 

                                                                                                                                                                     
Governor or member of any Governorate, municipal, or local council shall be subject to the control of the federal 
government except to the extent that the matter relates to the competences set forth in Article 25 and 43(D), 
above. 
(B) Each Governor and member of each Governorate Council who holds office as of 1 July 2004, in accordance 
with the law on local government that shall be issued, shall remain in place until such time as free, direct, and full 
elections, conducted pursuant to law, are held, or, unless, prior to that time, he voluntarily gives up his position, is 
removed upon his conviction for a crime involving moral turpitude or related to corruption, or upon being 
stricken with permanent incapacity, or is dismissed in accordance with the law cited above. When a governor, 
mayor, or member of a council is dismissed, the relevant council may receive applications from any eligible 
resident of the governorate to fill the position. Eligibility requirements shall be the same as those set forth in 
Article 31 for membership in the National Assembly. The new candidate must receive a majority vote of the 
council to assume the vacant seat.” 
Article 56 stipulates that: “(A) The Governorate Councils shall assist the federal government in the coordination 
of federal ministry operations within the governorate, including the review of annual ministry plans and budgets 
with regard to activities in the governorate. Governorate Councils shall be funded from the general budget of the 
State, and these Councils shall also have the authority to increase their revenues independently by imposing taxes 
and fees; to organize the operations of the Governorate administration; to initiate and implement province-level 
projects alone or in partnership with international, and non-governmental organizations; and to conduct other 
activities insofar as is consistent with federal laws. 
(B) The Qada‟ and Nahiya councils and other relevant councils shall assist in the performance of federal 
responsibilities and the delivery of public services by reviewing local ministry plans in the afore-mentioned 
places; ensuring that they respond properly to local needs and interests; identifying local budgetary requirements 
through the national budgeting procedures; and collecting and retaining local revenues, taxes, and fees; 
organizing the operations of the local administration; initiating and implementing local projects alone or in 
conjunction with international, and non-governmental organizations; and conducting other activities consistent 
with applicable law. 
(C) Where practicable, the federal government shall take measures to devolve additional functions to local, 
governorate, and regional administrations, in a methodical way. Regional units and governorate administrations, 
including the Kurdistan Regional Government, shall be organized on the basis of the principle of de-
centralization and the devolution of authorities to municipal and local governments.” 
453 Reda Abdel Jabbar Al-Shammari and Iyad Abed Al-Dairi, Possibility of Applied Federalism in Iraq, n 115, 
136. 
454 Saad Basher Iskander, A policy Review of Federalism and Federal Solution to the Kurdish Question in Iraq's 
Modern History 1921-1992 (Sulaymaniyah: Publications Office of the Central Media Patriotic Union of 
Kurdistan, 2004), 98. 
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Hence, the researcher believed that it is better for the TAL to go in line with those 

adopted by most Federal Constitutions such as the Indian and Canadian 

Constitutions. This is because the emergence of the federal state in Iraq after 2003 

did not result from an agreement of governorates or independent states and did not 

result from the disintegration of a unitary state. The law should determine the powers 

of the regions and leave the rest of the powers for the federal government or should 

increase powers of the federal government since Iraq has just adopted the federal 

system recently. The law should consider the change in the form of the state and the 

inability of local authorities to carry out their duties due to the lack of sufficient 

expertise leading to the level of services and obligations for citizens. In addition, the 

number of economic problems after the fall of the political system and the collapse 

of infrastructure has been so enormous. Also, the natural resources and energy such 

as oil and gas should be under the control of the federal government to ensure the 

interests of all people. 

 

Moreover, the reality of the federal system in Iraq is embodied in the constitutional 

relationship between the federal government and the Kurdistan region since it is the 

only region in Iraq. This law regulates the constitutional framework in order to form 

the regions in the future. Therefore, the governorates have a right outside the 

Kurdistan region to form regions among these governorates.455 In conclusion, the 

distribution of powers which is adopted in the TAL leads to give more strength to the 

regional and governorates powers than the federal government. 

                                                           
455 Article 53/C of Law of the State Administration for the Transitional Period of 2004 stipulates that: “Any group 
of no more than three governorates outside the Kurdistan region, with the exception of Baghdad and Kirkuk, shall 
have the right to form regions from amongst themselves. The mechanisms for forming such regions may be 
proposed by the Iraqi Interim Government, and shall be presented and considered by the elected National 
Assembly for enactment into law. In addition to being approved by the National Assembly, any legislation 
proposing the formation of a particular region must be approved in a referendum of the people of the relevant 
governorates.” 
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3.3.2 The Distribution of Powers in the Constitution of 2005 

The Constitution of 2005 regulates the issue of the distribution of powers among the 

federal government, the authorities of the regions, and governorates that are not 

organized in a region in Section Four and Five.456 Additionally, the Constitution of 

2005 follows the same approach of TAL 2004 when it adopts the method of 

determining the powers of the federal government exclusively, except for those 

powers which belong to the powers of the regions and governorates. Some of the 

shared powers among the federal government, the regions, and the governorates 

should be determined. It is important to note that all the emerging issues that will 

arise in the future fall within the powers of the regions and the governorates.  

 

However, these emerging issues do not fall within the exclusive powers of the 

federal government. Furthermore, the Iraqi Constitution of 2005 is different from 

other Constitutions of the federal states in which it involves the governorates that are 

not organized in a region in practicing the powers exercised by the federal regions. It 

is necessary to indicate that these powers and confusion exist in the constitutional 

provisions which organize these powers because the Iraqi Constitution does not 

distinguish between federalism and administrative decentralization in the distribution 

of powers. 

 

Thus, the Iraqi Constitution adopted the administrative decentralization and 

federalism in managing the country but it did not distinguish at the same time 

between the administrative aspect and the political aspect in the distribution of these 

powers. Most of the respondents agreed upon this issue that the Iraqi Constitution of 

                                                           
456 Although the title of Section Five of the Constitution is the authorities of the regions, but in fact it deals with 
other levels in the state represented by governorates, the capital, and the local administrations. 
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2005 mixed between the concept of administrative decentralization and federalism in 

the distribution of powers among the federal government, regions, and governorates 

that are not organized in a region. Thus, all the respondents agreed that the 

Constitution did not differentiate between administrative decentralization and 

federalism despite the differences between them.457 This resulted in the conflict in 

powers between the federal government and the regions on the one hand and the 

governorates on the other. With respect to the respondent 6, he mentioned that: 

 
“We believe that there is an overlap between the two 
terms. Its impact can be felt in the conflict in the powers 
between ministries and their affiliated units and 
departments, and the powers of the governors on the 
one hand and the councils of the governorates on the 
other and the districts and areas as well”.458 
 

Similarly, the respondent 8 stated that:  

“When the constitutional legislator equated the 
governorates that are not organized in a region to the 
regions, he has already equated the political 
decentralization to the administrative decentralization, 
whereas there is essential and centralized separation 
and there is different meaning between political 
decentralization and administrative 
decentralization”.459 
 
 

Thus, the Iraqi Constitution of 2005 granted the governorates that are not organized 

in a region, which adopted the administrative decentralization, the same powers 

                                                           
457 R 2 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, July 14, 2016; R 
3 (Academic), interviewed by using email, July 17, 2016; R 4 (Academic), interviewed by using email, July 2, 
2016;  R 5 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 
2016; R 6 (Academic), interviewed by using email, July 18, 2016; R 7 (CDC), interviewed by the researcher, in 
the Iraqi Parliament, Baghdad, Iraq, September 8, 2016; R 8 (Academic), interviewed by the researcher, in 
Baghdad University, Baghdad, Iraq, August 31, 2016; R 9 (Parliamentarian), interviewed by the researcher, in the 
Iraqi Parliament, Baghdad, Iraq, September 8, 2016; R 10 (Academic), interviewed by using email, August 29, 
2016; R 11 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, August 4, 
2016. 
458 R 6 (Academic), interviewed by using email, July 18, 2016. 
459 R 8 (Academic), interviewed by the researcher, in Baghdad University, Baghdad, Iraq, August 31, 2016. 
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enjoyed by the regions that adopted the federalism. This issue is considered as a flaw 

in the administration of the Iraqi state.460 

 

In addition, granting the governorates that are not organized in a region the same 

powers given to the regions may be due to the situation experienced by Iraq before 

the fall of the political regime and for the purpose of achieving equality between 

them, According to the respondent 2, he stated that: 

 
“The reason of the interference is the Constitution 
conditions represented by the Kurdistan region that 
adopted the federalism. Now the federalism is open to 
any governorate or more can form a region. This 
situation also made us reaffirm the issue of federalism 
and reject the centralization. The trend is towards 
granting the governorates the decentralized system, so 
these two trends emerge in the Constitution. Therefore, 
there has been interference and overlap in the 
powers”.461 
 
 

In addition, the respondent 8 mentioned that: 

 
“Although it is contrary to the federal system that is 
globally known according to the countries that have 
adopted the federal system such as America, 
Switzerland, Belgium and other countries. These 
countries may not resemble in this issue, but the 
legislator wanted that too takes into account the reality 
that exists in Iraq. There is one region and a group of 
governorates. If he did not give the governorates these 
powers and equated them with the regions, questions 
could be raised: how can these governorates exercise 
their powers? How can he give the region of Kurdistan 
legislative, executive and judicial powers and only give 
the rest of the governorates administrative powers? 
This issue is not possible”.462 
 
 

                                                           
460 R 11 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, August 4, 2016. 
461 R 2 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, July 14, 2016. 
462 R 8 (Academic), interviewed by the researcher, in Baghdad University, Baghdad, Iraq, August 31, 2016. 
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Furthermore, the misunderstanding, experienced by the framers of the Constitution, 

is the cause of the confusion between the concepts of administrative decentralization 

and federalism. This then creates the overlap in the distribution of powers. As for the 

respondent 12, he affirmed that: 

 
“I firmly believe that most politicians in Iraq and 
among them those who contributed in the writing of the 
Constitution of 2005 do not have a full understanding 
to distinguish between the administrative 
decentralization and the federalism”.463 
 
 

Moreover, the modernity of the application of federalism in Iraq is considered as 

another reason concerning the overlap in the distribution of powers.464 The 

respondent 7 clarified that the overlap in powers in Iraqi Constitution of 2005 is due 

to the lack of legislation that outlines the powers exercised by the federal government 

and the local governments. According to the same respondent, he explained that:  

 
“The Iraqi Constitution gave broad powers. In fact, we 
could not proceed many laws that define the federal 
concept and develop an outline of the issue of the 
powers and the concept of decentralization, what the 
aspects that should be within the auspices of the federal 
government are, and what aspects and other matters 
that are within the powers entitled to the governorates 
that are not organized in a region with regard to the 
implementation of these matters such as the issue of 
agriculture, roads and internal streets, municipality, 
and education. As for the other issues, they remain in 
the hand of the federal government”.465 

 

The respondent 4 also stressed that the Federal Supreme Court did not play an 

important role in resolving the conflicts that arose between the federal government 

and the government of the regions because of the lack of clarity of the constitutional 

                                                           
463 R 12 (CDC), interviewed by using email, September 8, 2016. 
464 R 6 (Academic), interviewed by using email, July 18, 2016; R.9 (Parliamentarian), interviewed by the 
researcher, in the Iraqi parliament, Baghdad, Iraq, September 8, 2016. 
465 R 7 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 8, 2016. 
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provisions related to the distribution of powers between the federal government and 

the regions. He affirmed that: 

 
 “The distribution of powers is not clear between the 
federal government and the region. It is also unclear 
concerning the governorates that are not organized in a 
region. In addition, the Federal Court did not play a 
positive role in the conflicts that occur between the 
federal government and the government of the 
region”.466 

 
 

Finally, in an interview with respondent 7, he stated that the federal system in Iraq is 

considered as an extremist to the maximum extent on the issue of the distribution of 

powers between the federal government and local governments. He mentioned that: 

 
“In fact, there are many federal models in the world. 
There are German and American models and there are 
models in Asia such as India, Pakistan, and South 
Africa. As for the Iraqi federal model, it actually differs 
from these models in terms of the distribution of powers 
and the issue of shared powers. Therefore, in my view, 
the Iraqi model is considered as extremist model 
largely through giving wide powers to the regions, as 
well as giving wide powers even to the governorates 
that are not organized in a region. Thus, the Iraqi 
model is unique, special and extremist from my point of 
view”.467 
 
 

The federal powers are distributed under the Constitution of 2005 as follows: 

1. The Exclusive Powers of the Federal Government 

The exclusive powers mean that the exclusive powers should be exercised by the 

authority determined by the Federal Constitution. It is not permissible to any other 

authority to exercise these powers; otherwise this matter exceeds the Federal 

                                                           
466 R 4 (Academic), interviewed by using email, July 2, 2016. 
467 R 7 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 8, 2016. 
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Constitution and the judiciary should intervene to deter such act.468 Referring to the 

Iraqi Constitution of 2005, it has been found that the Iraqi Constitution of 2005 

determines the exclusive powers of the federal government. These exclusive powers 

are as follows: 

 

i. The federal government maintains the unity of Iraq, its integrity, its 

independence, its sovereignty, and its democratic federal system.469 This provision is 

considered as a reflection of what has been stated in the last paragraph of the first 

article of the Constitution. It stipulates that “This Constitution is the guarantor of the 

unity of Iraq”. The guarantee of Iraq's unity actually stems from the provision of 

Article 109 of the Constitution that stipulates that “The federal authorities shall 

preserve the unity, integrity, independence, and sovereignty of Iraq and its federal 

democratic system”. Therefore, those authorities should take all measures to maintain 

the unity of Iraq in accordance with the provisions of the Constitution. Thus, any 

authority or party that has dreams of separation should be restrained because it is 

forbidden by the Constitution.470  

 

ii. The federal government shall have exclusive authorities in the following 

issues:471 

“First: Formulating foreign policy and diplomatic 
representation; negotiating, signing, and ratifying 
international treaties and agreements; negotiating, 
signing, and ratifying debt policies and formulating 
foreign sovereign economic and trade policy.  

                                                           
468 Hanan Mohammed Al-Qaisi, The Brief in Explaining Law of Governorates that are not organized in a region 
No. 21 of 2008 (Baghdad: Sanhouri Library, 2012), 56. 
469 Article 109 of the Iraqi Constitution of 2005. 
470 Salah Jubair Al-Basisy, "Secession of the Units in the Federal States," AL-Mouhakiq Al-Hilly Journal for 
Legal and Political Science 5, no. 2 (2013): 369. 
471 Article 110 of the Iraqi Constitution of 2005. 
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Second: Formulating and executing national security 
policy, including establishing and managing armed 
forces to secure the protection and guarantee the 
security of Iraq’s borders and to defend Iraq.  
Third: Formulating fiscal and customs policy; issuing 
currency; regulating commercial policy across regional 
and governorate boundaries in Iraq; drawing up the 
national budget of the State; formulating monetary 
policy; and establishing and administering a central 
bank.  
Fourth: Regulating standards, weights, and measures.  
Fifth: Regulating issues of citizenship, naturalization, 
residency, and the right to apply for political asylum.  
Six: Regulating the policies of broadcast frequencies 
and mail.  
Seventh: Drawing up the general and investment 
budget bill.  
Eighth: Planning policies relating to water sources 
from outside Iraq and guaranteeing the rate of water 
flow to Iraq and it's just distribution inside Iraq in 
accordance with international laws and conventions.  
Ninth: General population statistics and census”. 

 

It is worthy to note that the Constitution has given the regions and governorates the 

right to establish offices in embassies and diplomatic missions to follow up on 

cultural, social and local development affairs in spite of its reference that the 

diplomatic representation falls within the exclusive powers of the federal 

government.472 

 

2. The Shared Powers among the Federal Government, the Regions, and 

Governorates that are not organized in a region 

The shared powers mean the authorities shared between the federal authority and the 

regions. Both governments collaborate with its regulation; the federal authority 

establishes the general principles and the main rules, whereas the regions have to 

                                                           
472 Article 121/Fourth of the Iraqi Constitution of 2005 stipulates that: “Offices for the regions and governorates 
shall be established in embassies and diplomatic missions, in order to follow cultural, social, and developmental 
affairs.” 
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deal with the elaborations and implementation.473 In addition, the Iraqi Constitution 

identifies a set of shared powers between the federal government and the authority of 

the regions and governorates as provided in Article 114 stipulating that: 

 
“The following competencies shall be shared between 
the federal authorities and regional authorities: First: 
To manage customs, in coordination with the 
governments of the regions and governorates that are 
not organized in a region, and this shall be regulated 
by a law. 
Second: To regulate the main sources of electric energy 
and its distribution. 
Third: To formulate environmental policy to ensure the 
protection of the environment from pollution and to 
preserve its cleanliness, in cooperation with the regions 
and governorates that are not organized in a region. 
Fourth: To formulate development and general 
planning policies. 
Fifth: To formulate public health policy, in cooperation 
with the regions and governorates that are not 
organized in a region. 
Sixth: To formulate the public educational and 
instructional policy, in consultation with the regions 
and governorates that are not organized in a region. 
Seventh: To formulate and regulate the internal water 
resources policy in a way that guarantees their just 
distribution and this shall be regulated by a law”. 
 
 

It is also worthy to note that the Constitution in the Article above has granted the 

governorates the shared powers with the region. As such, it is considered a precedent 

which has not been a pledge in Federal Constitutions in the world. Sharing the 

governorates with the regions in these powers has dropped the differences between 

federalism and administrative decentralization. 

 

 

 

                                                           
473 Aven Omar Ahmed, "Sharing of Financial Resources in Federal State" (master's thesis University of Salah Al-
Din-Arbil, 2009), 126. 
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3. The Powers Exercised by the Regions 

The Iraq's Constitution of 2005 shows the exclusive powers of the federal 

government, except for those powers that belong to the powers of the regions and 

governorates that are not organized in a region as stipulated by Article 115. It 

stipulates that:  

“All powers not stipulated in the exclusive powers of 
the federal government belong to the authorities of the 
regions and governorates that are not organized in a 
region. With regard to other powers shared between the 
federal government and the regional government, 
priority shall be given to the law of the regions and 
governorates that are not organized in a region in case 
of dispute”. 

 

It is important to indicate that the distribution of powers in the Iraqi Constitution is 

based on expanding the powers of the regions substantially against the federal 

government. This is contrary to what is familiar in the federal states that emerge from 

a unitary state and they often tend to strengthen the powers of the federal government 

against the government of regions.474  

 

3.3.3 Overlap and Confusion in the Legislative Powers 

This part of the chapter discusses the overlap in the distribution of powers among the 

federal government, the regions, and governorates in the Iraq Constitution of 2005 as 

follows: 

 

3.3.3.1 The Legislative Shared Powers  

In Article 114, the Constitution determines the legislative power and makes it one of 

the shared powers among the federal government, the regions and the governorates. 

                                                           
474 Jamal Nasser Al-Zehedai, Distribution of Powers in Federal State, n 447. 
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The Constitution drafters uses flexible phrases that leads to the appearance of many 

problems and disputes between the federal government and the authorities of the 

regions and governorates by using certain phrases such as “in coordination with the 

government of the regions and governorates that are not organized in a region”, “in 

cooperation with the regions and governorates, or in consultation with the regions 

and the governorates ....”. If the powers mentioned in this article are shared between 

these parties, one can raise a question: why is the Constitution refers at the beginning 

each article to the federal government? For example, one may state that the Customs 

Administration in coordination with the regions..... etc., that the federal government 

holds the administration of or planning the environmental policy in cooperation with 

the regions, or planning the educational policy in consultation with the regions... etc. 

 

 The researcher believed that the federal government is responsible for the drawing 

and formulating the general policy of the country. Therefore, it would be better that 

participation of the regions should be in the implementation not in the legislation. 

Then, the governorates should be deleted from the text of this Article because they 

are considered as administrative units. 

 

Therefore, the federal government is the one that plans and determines the policies. It 

is then better to have the participation of the regions or governorates in the 

implementation and not in the legislation.475 In addition, the issues mentioned in 

Article 114 should be regulated by the federal government due to the importance of 

these issues. The topics of the issues also have a general feature and interest all 
                                                           
475 The Constitutional drafters could have taken the advantage of other federal experiences such as the 
Constitution of the United Arab Emirates of 1971. It stipulates that the federal authorities only have the right to 
implement and legislate for all sovereign exclusive issues mentioned in Article 120 of that Constitution, whereas 
the Article 121 stipulates that the federal authorities have the right to legislate for other issues. 
Hameed Hannoun Khalid, The Principles of Constitutional Law and Evolution of the Political System in Iraq, n 
399, 78. 
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citizens of the state; especially the regions and governorates are represented in both 

houses of parliament, the Council of Representatives and the Federation Council. 

 

Additionally, the Article mentioned above stipulated at the beginning that these 

powers are shared between the federal government and the authorities of the regions. 

However, the same Article shares governorates that are not organized in a region 

with these powers. This situation is considered as incorrect because the governorates 

cannot exercise the same powers exercised by the regions due to the different legal 

status between them. The regions follow the federal system, whereas governorates 

that are not organized in a region function according to the system of administrative 

decentralization in which the powers exercised by the governorates are considered as 

administrative powers. These powers are determined by the ordinary law and not the 

Constitution. Thus, the Constitution pointed out this matter in Article 122/Second, in 

which the governorates followed administrative decentralization. 

 

Hence, the involvement of the governorates in the exercise of the same powers of the 

region is considered as confusion occurring between the federal system and system 

of the administrative decentralization.  

 

On the other hand, one may pose these questions. Will these powers be exercised 

equally if they are jointly exercised? Does the Supreme Court rule concerning those 

issues in case of an existing difference? And how does it rule under vague and 

unclear legal provisions? 
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Therefore, there is an overlap in Article 114 in which the governorates that are not 

organized in a region shared in the same shared powers between the federal 

government and the government of the region. Thus, the governorates that are not 

organized in a region become equal to the regions in the exercise of these powers. 

According to the respondent 8, she argued: 

 
 “When the Article 114 gave the shared powers between 
the federal authority and the authorities of the regions 
and the governorates that are not organized in a region 
and equated with these shared powers between the 
regions and the governorates that are not organized in 
a region, it seems that the governorates that are not 
organized in a region have been equated with the 
regions in terms of the distribution of powers. This is 
probably the flaw taken against the Constitution of 
2005”.476 
 
 

With respect to the Respondent 6, he mentioned: 
 
 

“The Article 114 included shared powers among the 
federal government, the governments of the regions, 
and the governorates that are not organized in a 
region. This is seen as an enhancement for the overlap 
in the powers and the competition among them in terms 
of privileges and acceleration to deny the responsibility 
when there is a failure and mistakes in one of the fields 
of these authorities. It was appropriate to divide the 
shared powers between the centralized government and 
governments of the regions”.477 
 
 

As for the Respondent 7, he affirmed that:  

 
“Through mentioning the common competences 
between the federal government and the regions, Article 
114, in fact trying to confiscate the will of the federal 
government concerning the issue of situation of the 
strategies and policies related to specific areas such as 
the issue of electric power sources, policy environment, 
and development and planning, or concerning the issue 

                                                           
476 R 8 (Academic), interviewed by the researcher, in Baghdad University, Baghdad, Iraq, August 31, 2016. 
477 R 6 (Academic), interviewed by using email, July 18, 2016. 
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of public health policy, the issue of education, and the 
issue of water resources. if we noticed through the 
conducts of the government of Kurdistan region as a 
model for regions that may arise in the future, these 
conducts are dominant to manage all these files and 
without consulting the federal government. I think there 
is considerable overlap and this overlap is in favor of 
the regions. It is also in favor of governorates that are 
not organized in a region”.478 
 
 

3.3.3.2 Preferring the Laws of Regions and Governorates to Federal Laws  

In any federal system, there are two sets of legal rules, namely the federal laws and 

local laws. However, they differ in terms of obligation. Usually, federal laws take 

precedence over local law. Therefore, if there is a conflict between them, the federal 

laws are to be applied provided they do not contravene the Federal Constitution.479  

 

The situation in Iraq however is different since the Constitution grants the priority to 

the laws of the regions and governorates over the federal laws in the case of the 

occurrence of a dispute between them in the exercise of shared powers.480 This trend 

is unfamiliar to the federal systems whereby the federal rule outweighs on the lowes 

legal rule. Since the Constitution gives the lowest legal rule a power which makes it 

superior to the supreme legal rule in terms of priority in the application, the powerful 

influence will be for the domestic legislation issued by the regions and governorates 

in the application. In terms of the legal rule, the priority should be in the application 

of the Constitution and federal law in order to achieve the goals by which the federal 

state was established. Therefore, Article 11, however, against the principle of 

gradation in legislation and makes the authority of the regions and governorates 

higher than the authority of the federal government.  

                                                           
478 R 7 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 8, 2016. 
479 Ahmed Ahmed Muwafi, A vision of Federalism in Light of the New Constitution (Egypt: the Arab Renaissance 
Publishing House, 2008), 28. 
480Article115 of the Iraqi Constitution of 2005.  



 

178 
 

Additionally, the Article mentioned above equates the regions with the governorates 

in the exercise of powers.481 Therefore, the governorates have no authority to issue 

the laws because they function in accordance with the system of administrative 

decentralization, as mentioned earlier, in which the distribution of administrative 

function between the central authority and local bodies has been only done in the 

light of that system. Thus, this Constitution contrasted with federal Constitutions that 

give priority to the federal laws over regional laws.482 

 

Consequently, the question that may be posed is that: How is the local law preferred 

to the federal law in case of dispute? It is not permissible to give priority to the law 

issued by the Parliament of the region or the council of the governorate over the law 

of the federal parliament representing the Iraqi people. 

 

Thus, there is an overlap in Article 115; it gives the priority to the law of the regions 

and governorates that are not organized in a region over the federal law in the case of 

disagreement between them. This issue is not mentioned in the comparative federal 

systems known in the world. It contrasted with the principle of the gradation of the 

laws. This was affirmed by the respondents 2, 3, 6, 8, 9, 10, and 11. With respect to 

the respond 2, he stated: 

“According to Article 115, those that are not stipulated 
concerning the exclusive powers of the federal 
government shall be for the region and the 
governorates that are not organized in a region. The 
governorates are possible to act and legislate just as 
the case in the regions. Regarding the shared powers 

                                                           
481 Yanal Abul Failat, "The Iraqi Federal Oil and Gas Law 2011: Exploration, Exploitation and Expropriation," 
International Energy Law Review 4 (2013): 142. 
482 Article 75 of Malaysian Constitution of 1957 stipulates that: “If any State law is inconsistent with a federal 
law, the federal law shall prevail and the State law shall, to the extent of the inconsistency, be void”; Article 49 of 
the Switzerland Constitution of 1999 stipulates that: “Supremacy of and Respect for Federal Law: 1. Federal law 
takes precedence over contrary cantonal law. 2. The Confederation shall ensure that the Cantons respect federal 
law.” 
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between the federal government and the region, the 
governorates became a third party. In this case, 
conflicts and overlaps occur in the powers between the 
governorates that are not organized in a region with 
the region and the federal government. Therefore, its 
involvement in Article 115 was not accurate”.483 
 

Also, the respondent 9 stated that:  

“With respect to the priority of the law, there is an 
extraordinary problem that is not included in any 
federal state it is not mentioned in the Constitution of 
any federal state. As for Iraq, there is a strange 
provision giving the priority of the laws of the regions 
and governorates over the federal law. This is offbeat 
provision because in the whole federal states the 
priority is usually for the federal law and federal 
Constitution”.484 
 
 

3.3.3.3 The Amendment of the Federal Law 

Article 121/Second stipulates that:  

 
 “In case of a contradiction between regional and 
national legislation in respect to a matter outside the 
exclusive authorities of the federal government, the 
regional power shall have the right to amend the 
application of the national legislation within that 
region”.   

 

The authority of the region has the right to amend the application of federal law in 

the case of the existence of an opposition or contradiction between the federal law 

and the law of the region with respect to an issue that does fall within the exclusive 

powers of the federal government. Thus, the meaning of the amendment of the 

application of the law in this constitutional provision is the preference of the law of 

the region to the federal law.  

 

                                                           
483 R 2 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, July 14, 2016. 
484 R 9 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 8, 
2016. 
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In other words, concerning the issue in dispute, the law of the region should be 

implemented and the federal law should be neglected. This is considered as a 

violation of the principles of the federal system because the constitutional 

jurisprudence agrees that the Parliament of the region is able to issue legislation in 

the local issues which is currently only impact the limits of the region provided that 

they do not violate the federal legislation. Also, in case of dispute, the priority is 

given to the federal legislation.485  

 

Therefore, there is an overlap in Article 121 in paragraph second. This leads to a 

conflict between the laws at the level of the federation and the region. This issue was 

indicated by the respondents 1, 3, 6, 7, 8, and 11. According to the respondent 1, he 

mentioned that: 

“As for the amendment of the laws, there is no federal 
law that unites the Iraqis. The question is that how is 
the unity of the community confirm if the law itself is 
not united? If the governorates and the regions 
appropriately amend this law, then the legal basis for 
national and unity of the community will be lost. In 
addition, the legislation of unified federal laws will be 
ended because any federal law will be adjustable”.486 
 

Respondent 7 mentioned that:  

“Concerning the Article 121/2, this Article is a very 
abnormal case; it gives the authorities of the regions, 
especially the parliament of the region, a right to 
amend the application of federal law and it gives the 
priority to the law enacted by the councils of the 
regions over the laws enacted by the federal 
government. Therefore, the governments of the regions 
and the governorates have the right to contradict and 
ignore such laws”.487 
 
 

                                                           
485 Ghazi Faisal Mahdi, Provisions of the Iraqi Constitution of 2005 in the Balance (Encyclopedia of Legal 
Culture, 2008), 46; Noman Ahmed Al-Khatib, Brief in Constitutional Law, n 139, 93. 
486 R 1 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 2016. 
487 R 7 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 8, 2016. 
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Respondent 8, she mentioned that:  

“In Article 121/2, when there is a contradiction 
between the region and the federal law, the authority of 
the region can amend the federal law. This is regarded 
as a very serious issue; there is a kind of contradiction 
between the laws at the level of federation and the laws 
at the level of the regions or among regions”.488 

 

The existence of such constitutional provision would weaken the federal state. It 

leads to legislative chaos within various regions of the federation. According to 

Article 121 of the Iraqi Constitution, the draft of Kurdistan Constitution included in 

Article 4 confirmed the sovereignty and supremacy of all laws of the regions against 

the federal government laws that are away from their exclusive competences.489 

Thereby, the interests of their people can be achieved rather than achieving the 

interest of the federation. At the same time, the vote on the draft of Kurdistan 

Constitution has not been made in a referendum so far because it includes a number 

of disputed issues between the federal government and the KRG.490 

 

Thus, this constitutional provision gives preference to the laws issued by the region 

against the federal laws. This raises the question of how the federal government 

shares the power with the governments of the regions in the issues in which the 

priority is given to the laws of the regions. This matter converts these powers to the 

                                                           
488 R 8 (Academic), interviewed by the researcher, in Baghdad University, Baghdad, Iraq, August 31, 2016. 
489 Article 4/First of the draft of Kurdistan Constitution stipulates that: “The People are the source of authority 
and the base of their legitimacy is practiced through the constitutional institutions. The constitution and laws of 
the Kurdistan Region are more sovereign and supreme than those passed by the Iraqi Government except for 
those fields related to the authority of the Iraqi Government mentioned in Article 110 of the Iraqi Federal 
Constitution.” 
http://www.pennstatelawreview.org/articles/114/114%20Penn%20St.%20L.%20Rev.%20707.pdf (accessed 
February 24, 2017). 
490 Michael J Kelly, "The Kurdish Regional Constitutional within the Framework of the Iraqi Federal 
Constitution: A Struggle for Sovereignty, Oil, Ethnic Identity, and the Prospects for a Reverse Supremacy 
Clause," Penn St. L. Rev, 114 (2009): 709. 
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exclusive competence of the regions unless the regions prefer to cooperate with the 

federal government in the exercise of these powers.491 

 

It is important to indicate that the Constitutions of the federal states are keen to 

achieve harmony and consistency between the federal and regional legislation 

through the submission of the laws in the region to the laws of the federal 

government in case of disagreement with the idea of the submission of the federal 

and regional legislation to the Federal Constitution.492 The German Constitution in 

1949 is an example of such case in which its Article 31stipulates that “The federal 

law has the priority over the law of the states”. Its Article 48 also offered the federal 

government the competence of the supervision in which the states implement the 

federal laws. Additionally, the Switzerland Constitution of 1999 in Article 49 

stipulates that: 

 “Supremacy of and Respect for Federal Law: 1. 
Federal law takes precedence over contrary cantonal 
law. 2. The Confederation shall ensure that the Cantons 
respect federal law”. 
  

The Canadian Constitution grants the federal parliament broad powers to an extent 

that can stop any legislation issued by the legislative authority of the region.493 

Accordingly, the researcher was of a view that trend adopted by the Iraqi 

Constitution is unsuitable since it reduces the importance of the federal law and 

disagrees with the legal rule which considers the federal legislation as higher than the 

domestic legislation. This leads to preferring the law of the region to the federal laws 

and its application and neglecting the federal law. This issue is inconsistent with the 

                                                           
491 Alexander Dawoody, The Kurdish Quest for Autonomy and Iraq's Statehood, n 13, 494. 
492 Hani Ali Al-Tahrawi, Political Systems and Constitutional Law (Amman: House of Culture for Publishing and 
Distribution, 2007), 82. 
493 Mohamed Abdel Moaz Nasr, Theories in Political Systems, n 131, 488. 
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origins of the federal systems because the effects of the laws issued by the regions do 

not exceed the borders of the region provided that they should not go against the 

federal laws. Thus, there is no Constitution of any federal state that includes such a 

text. The Iraqi Constitution is unique in referring to such article which is the subject 

of dispute and interpretation. 

 

3.3.4 Overlap and Confusion in the Executive Powers 

There are confusion and overlapping in some executive powers between the federal 

government and the government of the regions in addition to the involvement of the 

governorates in these powers in spite of being administrative units by the provision 

of the Constitution. This confusion in the executive powers is discussed as follows: 

 

3.3.4.1 The Exercise of External Sovereignty 

The Iraqi Constitution of 2005 in Article 110/First grants the federal government the 

plan of the foreign policy and diplomatic representation.494 This can be achieved by 

the following items: 

a) Regulating the ratification process of international treaties and agreements by 

law, to be enacted by a two-third majority of the members of the Council of 

Representatives.495   

b) The Council of Representatives shall be approving the appointment of 

ambassadors and those with special grades, based on a proposal from the 

Council of Ministers.496  

                                                           
494 Article 110/First of the Iraqi Constitution of 2005 stipulates that: “Formulating foreign policy and diplomatic 
representation; negotiating, signing, and ratifying international treaties and agreements; negotiating, signing, and 
ratifying debt policies and formulating foreign sovereign economic and trade policy.” 
495 Article 61/Fourth of the Iraqi Constitution of 2005. 
496 Article 61/Fifth/B of the Iraqi Constitution of 2005. 
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c) The Council of Ministers shall exercise to negotiate and sign international 

agreements and treaties, or designate any person to do so.497  

d) The President of the Republic shall assume the ratification of the international 

treaties and agreements after the approval by the Council of Representatives. 

Such international treaties and agreements are considered as ratified after 

fifteen days from the date of receipt by the President.498  

e) The President of the Republic shall assume the accreditation of 

ambassadors.499  

 

In the federal system, there is only a personality of the federal state in the 

international arena. Therefore, the external representation is to the state of the 

federation which is based on international personality unit of the federal state. As a 

result, the federal government has the authority to send and receive the diplomatic 

representatives, to participate in international bodies and conferences. The diplomatic 

representation as well foreign relations are considered as issues pertaining to the 

federal government alone. In Article 110/First, it stipulates that:  

 
“Formulating foreign policy and diplomatic 
representation; negotiating, signing, and ratifying 
international treaties and agreements; negotiating, 
signing, and ratifying debt policies and formulating 
foreign sovereign economic and trade policy”. 
 
 

Whereas the Constitution of 2005 in article 121/Fourth stipulates that: 

 “Offices for the regions and governorates shall be 
established in embassies and diplomatic missions, in 
order to follow cultural, social, and developmental 
affairs”. 
 

                                                           
497 Article 80/Sixth of the Iraqi Constitution of 2005. 
498 Article 73/Second of the Iraqi Constitution of 2005. 
499 Article 73/Sixth of the Iraqi Constitution of 2005. 
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Then, joining the international and regional organizations and opening any offices 

for diplomatic missions is supposed to be confined to the federation. It should not fall 

within the powers of the regions and governorates at all. So, the federal government 

alone has the right to organize and exercise foreign trade outside the borders of the 

region. Also, it has the right to conclude treaties with organizations and other 

countries, whether they are cultural, economic or social. 

 

The researcher believed that this constitutional provision indicates that there is an 

excess in the exclusive powers of the federal government. In addition, the application 

of this provision leads to the existence of offices that have the same numbers of the 

regions and the governorates that are not organized in a region. This issue confuses 

the work of embassies and costs the state exorbitant expenses. In addition, this 

provision is not free from the intervention of the local interest of the regions and the 

governorates in the foreign affairs even though it is related to follow the cultural, 

social and developmental affairs in favor of the national interests. 

 

Furthermore, there is an overlap in Article mentioned previously in paragraph 

Fourth. This paragraph includes granting the regions and the governorates the right to 

open offices in the embassies and consulates in the countries of the world. This is 

contrary to Article 110; the diplomatic representation is considered as one of the 

exclusive powers of the federal government and it is impermissible for the regions 

and governorates to exercise this power. This issue is discussed by the respondents 1, 

2, 3, 5, 6, 7, and 11. According to the respondent 1, he pointed out that: 

 
“The opening of offices and representations means that 
there is something which is parallel to the embassies 
even if the role of these representations is to carry out 
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cultural acts, investment and tourism. However, this 
resulted in giving legal persons, external and, a 
diplomatic feature to the regions and the governorates. 
For example, we have 18 governorates, meaning there 
are 18 representative offices. We did not hear at the US 
embassy in Baghdad they had 50 Representations and 
50 missions that had the same number of states. This 
leads to the overcrowding with embassies and 
burdening the budget”.500 
 
 

Similarly, the respondent 2 pointed out that:  

“In a federal state in the world there are four rules that 
must be unified such as defense, security, economy and 
foreign affairs. Thus, granting representations in the 
embassies to the region is considered as a breach and 
this issue is not true. Therefore, it is considered as a 
cause for the division and it gives an impression to 
others that Iraq is fragmented”.501 
 
 

Respondent 6 pointed out that:  

“Article 121/Fourth overlaps with the Article 110/First 
concerning the exclusive powers of the federal 
government. It was best for the constitutional project to 
suffice with the provision of Article 110 and not to 
include the provision of Article 121/Fourth. The 
embassies and diplomatic representation are 
considered as one of the issues of the Ministry of 
Foreign Affairs which is a sovereign ministry. It is 
supposed not to authorize its tasks to the authorities of 
the regions and governorates that are not organized in 
a region”.502 
 
 

This could have reflected the international interests of Iraq through achieving the 

interests of a particular region or governorates as an advance against the whole 

national interest. Thus, Article 121/Fourth is inconsistent with Article 110/First of 

the Constitution and leads to the rise of a number of problems when it is applied. It is 

important to note that the constitutional provisions included in the Iraqi Constitution 

                                                           
500 R 1 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 2016. 
501 R 2 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, July 14, 2016. 
502 R 6 (Academic), interviewed by using email, July 18, 2016. 



 

187 
 

of 2005 have not been familiar with other Federal Constitutions. Additionally, the 

Constitution in Article 105 stipulates that:  

 
“A public commission shall be established to guarantee 
the rights of the regions and governorates that are not 
organized in a region to ensure their fair participation 
in managing the various state federal institutions, 
missions, fellowships, delegations, and regional and 
international conferences. The commission shall be 
comprised of representatives of the federal government 
and representatives of the regions and governorates 
that are not organized in a region, and shall be 
regulated by a law”. 
 
 

Hence, the researcher believed that this constitutional provision opens the door for 

the Jurisprudence due to its lack of clarity. It raises many questions, including how 

the public commission ensures the rights of the regions and governorates concerning 

the external aspect to participate in the administration institutions of the federal state 

of foreign affairs. In addition, organizing the missions, fellowships, and the regional 

and international conferences are considered as the exclusive powers of the federal 

government. Thus, Article 105 is also inconsistent with Article 110 of the Iraqi 

Constitution and it needs to be amended through deleting the participation of the 

regions and governorates in this power. 

 

3.3.4.2 The Power Pertaining to the Defense Affairs 

At the outset, the states try to achieve security of the citizen and his safety. The issue 

of national security and the national safety occupies a noticeable position of the 

concern of the states in which the federal government is responsible for the defense 

of the sovereignty of the federal state and the regions. 
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The Federal Constitutions usually provide these powers because the federal 

government is in a better position to maintain the country's security rather than the 

regions. This is confirmed by Article 110/Second of the Iraqi Constitution of 2005 

which stipulates that:  

“Formulating and executing national security policy, 
including establishing and managing armed forces to 
secure the protection and guarantee the security of 
Iraq’s borders and to defend Iraq”.  
 
 

Thus, one of the exclusive powers of the federal government is to develop and 

implement the national security policy, including establishing and managing armed 

forces to secure the protection and to ensure the security and the borders in order to 

defend Iraq.503  

 

The region usually specializes in keeping the internal security. However, the federal 

systems tend to authorize the federal government to have the ultimate responsibility 

in this field through which the security forces which belong to the regions are subject 

to the provisions and rules regarding the functions, arming, and training in 

accordance with the contents of the federal laws. However, the provision of the Iraqi 

Constitution in Article 121/Fifth stipulates that: 

 
 “The regional government shall be responsible for all 
the administrative requirements of the region, 
particularly the establishment and organization of the 
internal security forces for the region such as police, 
security forces, and guards of the region”. 
 
 

                                                           
503 The armed forces and the Iraqi security services must include all components of Iraqi society in order to 
achieve ethnic and sectarian balance in the formations of the armed forces. Therefore, it is not allowed to form 
Special Forces outside the framework of the armed forces since this may provoke the ethnic conflicts and 
separatist ideas. 
Larry Diamond, "Can Iraq Become a Democracy?" Hoover Digest 2 (2003): 5; , Dawn Brancati, "Can Federalism 
Stabilize Iraq?," Washington Quarterly 27, no. 2 (2004): 14; Denise Natali, Can Federalism Work in Iraq?, 
Retrieved 1/11/2011 from: www. ndu. edu/inss, 2011, 6. 
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The researcher believed that this Article is surprising because it mentione “The 

guards of the region” after the phrase “police and security forces”. According to this 

formulation, the guards of the region cannot be from the police or the security; 

therefore it would fall within the meaning of the armed forces. This is inconsistent 

with Article 110/Second of the Constitution in that the powers of the federal 

government are made in addition to developing the national security policy, and the 

establishment and management of the armed forces to ensure the protection and 

security of the borders of the country. This was also indicated by Respondents 1, 2, 

3, 5, 6, 7, and 11. As for Respondent 2, he pointed out that: 

 
“In addition to the internal security related to the 
region, meaning that it is a secluded region. The 
security of Iraq is supposed to be unified. In the US, for 
example, there are federal streets. In each state there is 
a federal street which is the backbone of the federal 
state in addition to the control and monitor of the street 
and the police street is not related to the region. It is 
related to the federal state based in Washington. The 
preservation of the security of the region shall be in the 
hands of the federal state further from the powers of the 
region and the governorates that are not organized in a 
region”.504 
 

In the same vein, Respondent 5 stated that: 

 “The Kurds have military forces and conclude arms 
dealing on the grounds that they want to protect the 
country, whereas defending the homeland is the 
responsibility of the whole Iraq, and the responsibility 
of the centralized authority and not the region. This 
issue causes a lot of problems; sometimes when there is 
an attack on the region, the Kurds say that the 
centralized government did not defend us”.505 
 

 
Furthermore, Respondent 7 also argued that the enjoyment of the regions in Iraq 

exceeded what exists in the rest of the federal regulations by allowing the Kurdistan 

                                                           
504 R 2 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, July 14, 2016. 
505 R 5 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 
2016. 



 

190 
 

region to conclude military conventions to equip the Peshmerga forces with arms 

without reference to the centralized government. Additionally, the Iraqi army is not 

allowed to enter the Kurdistan region. This significantly affected the stability of the 

country. According to the same respondent, he explained that: 

 
“Hence, the government will be unable to direct the 
foreign policy and stop the policy of the federal 
government. There will be different policies and this is 
what really exists now. The region of Kurdistan 
concludes conventions with many countries. Also, there 
is a convention currently concluded with the US. In this 
convention, the US government pays $ 416 million for 
the favor of the KRG to directly support the Peshmerga 
and without reference to the Iraqi government. Besides, 
the German government directly sends arms to the 
Peshmerga and Kurdistan government in a way that is 
outside the official and diplomatic frameworks. Thus, I 
think that the federal model in Iraq is distinct from all 
existing models and this is in turn and without any 
doubt considered as an abnormal and serious case with 
respect to the unity of the country”.506 
 

 
Therefore, allowing the formation of armed forces within the regions lead to the 

bilateral existence in the armed forces within the state. For example, the text 

mentioned previously would increase these forces in the state, and this is unusual for 

Federal Constitutions. There is no doubt that the establishment and composition of 

guards in the region for protecting and defending would promote separatism and lit 

the fire of strife between different regions within the state. In addition, this 

constitutional provision is unfamiliar in the Constitutions of the federal states. 

 

This Article pointed to the presence of guards of the region represented by the 

Peshmerga forces which existed in the Kurdistan region before 2003. Thus, the 

                                                           
506 R 7 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 8, 2016. 
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Parliament of the region in the first year of its inception issued the Peshmerga Law 

No. 5 of 1992 in order to organize it.  

 

After the fall of the political regime in Iraq in 2003, it was replaced by the law of the 

Ministry of Peshmerga relating to the Kurdistan region of Iraq No. 19 of 2007 issued 

by the Parliament of the region. Therefore, having military forces in the KRG is 

considered as a new situation that is unique to the Iraqi federalism.507 Therefore, 

there are no federal military forces in the Kurdistan region on the grounds that the 

Peshmerga forces are the alternative to the Federal forces in the region. These forces 

are driven and subject to the authority of the region and they receive orders from the 

government of the region, not from the federal government. 

 

Moreover, the federal government cannot deploy its troops within the region to cope 

with emergency situations and defend the Iraqi borders without having the approval 

of the Parliament of the region. Thus, if the federal government cannot deploy its 

national forces in the region, this means that a case of undeclared secession affects 

the future of the federal Iraq.  This constitutional provision leads to a question that 

could be posed concerning the purpose of the existence of this type of forces in the 

light of the presence of the federal armed forces in which the protection of the 

borders of the state falls within its powers. 

 

Hence, the regional armed forces are best to be under the supervision and control of 

the federal government in order to preserve the unity and stability of the country. 

According to Article 58/3 of the Switzerland Constitution of 1999, it stipulates that 

                                                           
507 Shoresh Hassan Omar, Characteristics of Federal System in Iraq, n 13, 299. 
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“the use of the army is a federal matter”, and Article 60/1 from the same Constitution 

stipulates that: 

 “Legislation on the military and on the organization, 
the instruction, and the equipment of the army, is a 
federal matter”. 
 
 

As for the Ninth Schedule of the Malaysian Constitution of 1957, it stipulates that: 

 
“2. Defence of the Federation or any part thereof, 
including  
(a) Naval, military and air forces and other armed 
forces;  (b) Any armed forces attached to or operating 
with any of the armed forces of the Federation; visiting 
forces; (c) Defence works; military and protected 
areas; naval, military and air force bases; barracks, 
aerodromes and other works; (d) Manoeuvres; (e) War 
and peace; alien enemies and enemy aliens; enemy 
property; trading with an enemy; war damage; war risk 
insurance; (f) Arms, fire-arms, ammunition and 
explosives; (g) National service; and (h) Civil defence”. 
 
 

In addition, the provisions of Article 9/First/A of the Constitution dealt with the 

security services and armed forces in one article, while the nature and the role 

assigned to them were different. The Constitution in this text that has to be taken into 

account to ensure that the Iraqi armed forces and security services would be 

composed of the components of the Iraqi people to achieve the fairness for the 

different components of the Iraqi people.  

 

Thus, there must be a balance within the armed forces, without exclusion of any 

category, while the army‟s sole task should be limited to protecting the homeland, 

keeping its unity and regional integrity. Therefore, it should be subject to one 

standard which is the sense of belonging and loyalty to the homeland. Their army 
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should have nothing to do with its composition concerning the aspects of 

confessional or the sectarian component.  

 

With regards to the case for the Security forces which limits its job in keeping 

internal security, public order, and the protection of members of the public and their 

money. There should not be leak of abhorrent sectarianism within the security forces. 

It should be governed by the armed forces by the spirit of citizenship and should not 

interfere with the sectarian or denominational blocs that serve political purposes and 

threaten the country's unity. 

 

It can also noted that the Armed Forces in Article 61/Fifth/C of the Iraqi Constitution 

gave parliament the power to appoint the army chief of staff and his assistants and to 

appoint those who are in the position of a commander and above, as well as the 

director of the intelligence service based on a suggestion from the Council of 

Ministers. 

 

 There is no doubt that this Constitutes an interference by the legislature in the work 

of the executive authority. Despite this fact, Article 47 stipulated that the federal 

authorities exercise its functions on the basis of the principle of separation of powers. 

It is known that the Council of Representatives is governed by political parties which 

are dominated by the sectarian divide. The appointment of these officers is usually 

done by the Minister of Defense in consultation with the Council of Ministers. This 

undoubtedly upset the concept of national unity and it cannot be a substitute for 

standards of citizenship and equality. 
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On the other hand, Article 9/First/B of the Constitution included the prohibition of 

military formation of militias outside the framework of the armed forces. Hence, it is 

noted in this text that it prohibits the formation of military militias outside the 

framework of the armed forces. This is a reference that it is possible to formulate 

these militias within the armed forces. The researcher believed this Article needs to 

be amended since it gives the impression of the permissibility of the formation of 

militias within the Iraqi Armed Forces.  

 

Thus, this interpretation strengthens the previous argument in Article 9/First/A of the 

Constitution that addressed the security agencies and armed forces in one Article. 

The Constitution affirmed in this text that in forming the armed forces and the 

security agencies the different balances of the components of the Iraqi people should 

be taken into account without exclusion or discrimination for any component or 

making differentiation among them. There is no doubt that the army, which is the 

shield of the nation and the protector, would be involved in the abhorrent of the 

sectarian that affect the country's unity and security. 

 

Realistically, one can find the impact of these militias on the situation inside Iraq 

such as, the murder and the unidentified corpses which were found daily. All the 

charges were against some of the militias that used military uniforms.508 

 

Based on the aforementioned, one can conclude that there is a consensus among the 

respondents that the Iraqi Constitution of 2005 is a mixed between administrative 

decentralization and the federalism in the power distribution. There is also an overlap 

                                                           
508 Ahmed Ahmed Muwafi, A vision of Federalism in Light of the New Constitution, n 479, 54. 
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in the constitutional provisions that stipulated the distribution of powers among the 

federal government, the regions and the governorates that are not organized in a 

region. This overlap would affect the correctness and the safety of the federal 

application. 

 

3.4 Conclusion 

The federal systems vary in accordance with the method of distribution of powers 

between the federal government and the regions. The distribution of powers is 

influenced by the political, social and economic conditions that accompanied the 

emergence of the federation. It has been noted that TAL in 2004 determines the 

powers of the federal government and leaves the rest of the powers for the 

government of the region except those belong to the powers of the federal 

government. The Constitution of 2005 adopted the same trend adopted by TAL in 

addition to a set of shared powers among the federal government, regions and 

governorates in which the priority shall be given to the law of the regions in case of 

existed dispute with the federal government.  

 

The Constitution 2005 granted the regions broad powers as an advance against the 

federal government, leading to strengthen the influence and powers of the regions 

toward the federal government. Furthermore, the Constitution of 2005 included 

confusion between the concepts of federalism and administrative decentralization. It 

equated the regions and governorates concerning the distribution of powers despite 

the differences in the legal status of the regions and governorates on the grounds that 

the region adopted the federal system and the governorates were administrative units 
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that adopted the administrative decentralization. Thus, there is a fundamental 

difference between them. 

 

Iraqi Constitution isolated itself from other federal Constitutions. It granted 

preferring the laws of the regions and governorates to the federal law. In addition, it 

involved the governorates that relied on administrative decentralization of the same 

powers granted to the regions. Also, it granted the Constitution of 2005 the power to 

amend the application of federal law in the region in the case of a conflict or a 

difference between the federal law and the law of the region. Also, it granted the 

regions and governorates the powers of exercising and relating to foreign affairs by 

opening offices in the embassies to follow up cultural affairs and social development 

in spite of the fact that these powers fall within the exclusive powers of the federal 

government. According to the Constitution, the regions can regulate guards for the 

region and form armed forces within the federal state. The protection of the region 

and its borders from acts of the armed forces should be left to the federal government 

so as not to enhance separatist problems from arising among regions. 

 

Based on the foregoing, the 2005 Constitution grants broad powers to the regions and 

strengthens the influence and powers of the regions against the federal government. 

Also, the Constitution of 2005 includes a clear confusion between the concepts of 

federalism and administrative decentralization. It equated the regions and 

governorates in the distribution of powers despite the differences in the legal status 

of the two, considering that the region adopted the federal system and the 

governorates are administrative units relying on administrative decentralization. 

There is thus a fundamental difference between them.  
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CHAPTER FOUR  

ADMINISTRATIVE ORGANIZATION IN IRAQ 
 

4.1 Introduction 

Administrative organization in the countries is divided into two types, namely 

administrative centralization and administrative decentralization. One of the most 

important factors in choosing technical type is the political factors. The system of 

administrative centralization accompanies the emergence of modern states that work 

on the centralization of all authorities in the hand of the centralized government. 

However, an increase in the tasks of the state as a result of the continuing evolution 

of life leads to the need for the distribution of powers between the central 

government and the regions.  

 

With regard to Iraqi since its inception and until the political regime change in 2003, 

the system of the administrative centralization was applied. The local councils were 

unable to carry out their duties in a way that went further away from the system of 

the administrative decentralization organized earlier through the legal and 

constitutional provisions. which have not been effectively applied since that time. 

After 2003, Iraq experienced a fundamental shift at the level of administrative 

organization by adopting the principle of administrative decentralization to give wide 

powers to the governorates that are not organized in a region. This chapter shed light 

on the concept of administrative decentralization and the elements of its existence. It 

discussed the administrative decentralization in Iraq and shed light on the 
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administrative organization in Iraq before 2003. It also shed light on the 

developments which passed by the administrative decentralization system in the 

constitutional and legal legislations after 2003. In this chapter, the researcher 

answered the third research question and achieved the third research objective. 

 

4.2 The Concept of the Administrative Decentralization and its Types 

This section deals with the concept of administrative decentralization and its types 

which are as follows: 

 

4.2.1 The Concept of the Administrative 

The administrative centralization means gathering various aspects of administrative 

function in the state in the hand of one body which is usually located in the capital in 

a way that leads to the unification of administrative style and its homogeneity all 

over the state.509 

 

 On the other hand, the administrative decentralization means the distribution of the 

administrative function in the state between the centralized government in the capital 

and the regional or attached bodies that enjoy juristic personality.510 

 

The administrative decentralization is based on the distribution of powers between 

the central government and administrative bodies. Thus, Bilouseac defined the 

administrative decentralization as the division of administrative function between the 

centralized authority in the capital and the independent administrative bodies that 

                                                           
509 Paul D Hutchcroft, "Centralization and Decentralization in Administration and Politics: Assessing Territorial 
Dimensions of Authority and Power." Governance14, no. 1 (2001): 31; Stephen Cummings, Centralization and 
Decentralization, n 59, 113. 
510 Muhammad Ali Khalayleh, The Administrative Law (Jordan: Ethraa for Publication and Distribution, 2010), 
106-112. 
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commence working under the supervision and control of the centralized authority.511 

Treisman also defined the administrative decentralization as the division of powers 

between the centralized authority and the different levels of government.512 In 

addition, Qabbani pointed out that the administrative decentralization can be defined 

as the distribution between the administrative functions of the state and the regional 

decentralization and a decentralized facility which enjoys the juristic personality.513  

 

On the other hand, Schneider and Neven noted that administrative decentralization is 

based on the distribution of powers between the centralized government and 

administrative units. Hence, it takes three forms: the first form includes the lack of 

centralization of authorities while retaining the administrative units to a greater 

autonomy. The second includes the devolution of powers represented by the 

administrative units exercising its functions. These administrative units are 

responsible for their actions before the government. Finally, the third form involves 

the transfer of powers under which the administrative units exercise their powers 

with their enjoyment of a degree of autonomy and their submission to the supervision 

of the centralized government.514 Furthermore, under the administrative 

decentralization, the central government should exercise supervision and control of 

the local bodies. One aspect of the jurisprudence showed that the administrative 

decentralization can be defined as the distribution of administrative function between 

                                                           
511 Irina Bilouseac and Petronela Zaharia, "The Distinction between Decentralization and Deconcentration of 
Public Services," The USV Annals of Economics and Public Administration 9, no. 2 (2009): 315. 
512 Daniel Treisman, "Defining and Measuring Decentralization: a Global Perspective," Unpublished Manuscript 
(2002): 5. 
513 Khaled Qabbani, Decentralization and the Question of Application in Lebanon (Beirut: Mediterranean Sea-
Owaidat publications, 1981), 440-442. 
514 Aaron Schneider, "Decentralization: Conceptualization and Measurement," Studies in Comparative 
International Development 38, no. 3 (2003): 38; Ine Neven, Background paper on Decentralization, Institute 
Alterra–Green World Research, Wageningen, The Netherland, www.metla.fi/eu/cost/e19/neven.pdf (accessed 
November 8, 2015); Md. Awal Hossain, "Administrative Decentralization: A framework for Discussion and its 
Practices in Bangladesh," Department of Public Administration University of Rajshahi, Rajshahi-6205, 
Bangladesh (2004): 2-4. unpan1.un.org/intradoc/groups/public/documents/.../unpan019445.pdf (accessed 
November 8, 2015). 
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the centralized government and the local bodies or elected facilities so that these 

bodies can be under the supervision and control of the central government in the 

exercise of their administrative function.515 

 

In the same context, the researcher pointed out that the administrative 

decentralization is one of the methods of organizing the administrative work and its 

distribution between the centralized government and local administration represented 

by the local decentralization bodies that enjoy the autonomy needed for the exercise 

of their administrative functions with their submission to the control and supervision 

of the centralized government. 

 

Thus, the administrative decentralization specializes in the administrative aspect and 

it has nothing to do with the political aspect of the country. This was confirmed by 

Respondents 3, 4, 6, 8, and 10. As for Respondent 3, he pointed out that: 

 
“The administrative decentralization is regarded as the 
sharing of the administrative function between the 
capital and the governorates”.516 
 

Respondent 6 also confirmed that: 

 “Administrative decentralization system is considered 
as an administrative system based on the distribution of 
the executive function between the Capital of the state 
on the one hand and regional units on the other. It 
corresponds to the centralized system which focuses on 
the executive powers in the capital regardless of the 
regional units. Thus, the system is concentrated on the 
executive function regardless of the legislative and 
judicial function. This feature probably distinguishes 
this system from the federal system”.517 

                                                           
515 Suleiman Mohammed Al-Tamawi, The Principles of Administrative Law-Comparative Study (Cairo: House of 
Arab Thought, 1977), 78; Shab Toma Mansour, Administrative Law (Baghdad: Iraq House for Printing and 
Publishing, 1979-1980), 86. 
516 R 3 (Academic), interviewed by using email, July 17, 2016. 
517 R 6 (Academic) interviewed by using email, July 18, 2016. 
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Similarly, Respondent 8 stated that: 
 

“The administrative decentralization is the distribution 
of purely administrative powers. It often exists in the 
administrative decentralization and it can be expected 
and presented in the unitary state. The administrative 
decentralization only requires the distribution of 
administrative powers and not constitutional 
powers”.518 
 
 

4.2.2 Types of Administrative Decentralization 

The administrative decentralization is divided into two types. The first type is the 

regional or local decentralization and the other is the decentralized facility. These 

two types are discussed as follows:519 

 

a.  The Regional or Local Decentralization  

 It means that the independent juristic personality of some local units is recognized 

by the law according to the legal recognized administrative divisions. These units 

have independent bodies to administere it and these bodies are subject to the 

supervision and control of the centralized government in provided limits according to 

the law.520  

 

b. The Decentralized Facility 

It means that one of the public facilities such as the post or electricity utilities. This 

public facility shall be granted the juristic personality in order to ensure the technical 

competence of its administration.521  

 

                                                           
518 R 8 (Academic), interviewed by the researcher, in Baghdad University, Baghdad, Iraq, August 31, 2016. 
519 Majid Ragheb Alhelo, Administrative Law (Alexandria: House for Publications and Academic Knowledge, 
1983), 98. 
520 Khaled Qabbani, General Administrative Law (Beirut, 2004), 62. 
521 Mohamed Refaat Abdel-Wahab, The Principles and Provisions of Administrative Law (Beirut: Al-Halabi for 
Publication Rights, 2005), 133-134. 



 

202 
 

It is important to note that the first type is the focus of this chapter. Therefore, the 

interest will be on the regional administrative decentralization which is considered as 

one of the methods of the administrative work based on the distribution of 

administrative function between the centralized authority and the bodies or councils 

that are elected and independent of the centralized authority. The regional 

administrative decentralization, however, exercises its powers under the supervision 

and control of the centralized authority.522 Moreover, it is based on the idea of 

democracy which is based on giving the population of local units the right to elect 

and manage their affairs and public facilities by themselves.523 It can be also defined 

as the distribution of administrative function between the centralized authority of the 

state and the local bodies on a regional basis.524  

 

To sum up, there is a part of the administrative function assigned to regional bodies 

to be exercised within the limits of the regional unity due to the presence of local 

interests of these units. The scholars of the public law pointed out that there are two 

types of the interests in the state. The first kind is general national interests. All 

residents of the state are concerned in this kind. Another kind is special local 

interests that concern one or more regions in a single state. Thus, the centralized 

authority takes the responsibility for the task of achieving the national interests and 

needs so that all people can have the benefit in different parts of the state. On the 

other hand, the local bodies have the task of achieving the local interests and needs. 

                                                           
522 Michal Illner, "Territorial Decentralization-a Stumbling Block of Democratic Reforms in East-Central 
Europe?," Polish Sociological Review 17 (1997): 24. 
523 Dennis A. Rondinelli, "Decentralization, Territorial Power and the State: a Critical Response." Development 
and Change 21, no. 3 (1990): 493. 
524 Abdul-Qader Al-Sheikhli, the Theory of Local Administration and the Experience of Jordan (Beirut: The Arab 
Foundation for Studies and Publishing, 1983), 13. 
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The benefit of these interests is limited to the individuals of a particular single 

geographic area.525  

 

4.3 The Elements of Administrative Decentralization 

The administrative decentralization is based on three elements. These elements are: 

1. The presence of local interests which are distinguished from the national interests. 

2. The presence of local bodies sponsoring those interests. 

3. The control of the centralized authority over decentralized bodies. 

 

4.3.1 The Presence of Local Interests Which are Distinguished from the 

National Interests 

This element means that there are local interests which are distinct from the national 

interests, in the sense that although the centralized authority undertakes the 

administration of national interests and facilities under which it provides the services 

to satisfy the needs of all citizens in the state, the local interests provide the local 

needs.526 However, the difficulty lies in developing a standard to distinguish between 

the local tasks in which the local bodies undertake these tasks on the one hand and 

the national tasks in which the centralized bodies undertake these tasks on the other. 

There are tasks considered to be national by its nature and they cannot be local such 

as the relations of a state with other states, home defense affairs, planning the 

educational and economic policies, etc. There are local tasks by nature because they 

are limited to a specific local geographical scope such as the water and electricity 

                                                           
525 Mohamed Salah Abdul-Badi Alsid, Mediator in Administrative Law (Cairo: House of Arab Renaissance and 
Publishing, 2003), 300; Toima Jorf, Administrative Law (Cairo: Cairo Modern Library, 1963), 89. 
526 Adrian Nicolescu, "The Role of Decentralization in the Romanian Public Administration System: Analysis, 
Theory and Models," Revista de Ştiinţe Politice. Revue des Sciences Politiques 34 (2014): 36-37. 
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services, housing, transportation, health maintenance, schools, public parks and other 

local affairs.527  

 

There are, however, tasks that are difficult to distinguish its nature whether they are 

national or local because of the comprehensive nature of these tasks since they relate 

to a particular region and they also relate to the state as a whole. The issue of the 

distinction between local and national interests is a relative one that varies from state 

to another. It may be considered as a national facility in a state and it may not be 

considered as such in another state. For example, the security facility that serves the 

community and the state is considered as a general national facility run by using the 

method of centralization, whereas the same facility in the UK is considered as a local 

facility that belongs to the local administrative bodies.528 In fact, there is difficulty in 

finding a common standard to distinguish these interests and the reason is due to the 

flexibility of national and local interests. Hence, the choice of any party to perform 

this interest can be determined in accordance with the economic and political 

conditions of the state. Furthermore, the local interests carried out by local bodies 

(Council of Governorates) are determined by the law.  

 

Also, the national interests concern the people as a whole. The law usually follows 

one of the two methods in this respect. In the first method, the legislator develops a 

general rule or a standard showing what is considered as a local power and leaves the 

initiative for the local bodies in determining these powers under the supervision and 

control of the centralized authority, meaning that the local body shall exercise its 

                                                           
527 Nawaf Canaan, Administrative Law, n 437, 158-159. 
528 Hussein Osman Mohamed Osman, The Origins of Administrative Law (Beirut: Al-Halabi for Publication 
Rights, 2010), 358; Mohammed Bakr Hussein, The Mediator in Administrative Law (Alexandria: House of Arab 
Thought, 2007), 76-77. 
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powers in the affairs that are viewed as local under the supervision of the centralized 

authority. This method is applied in France. As for the second method, the law 

determines the powers of decentralized bodies limited to a list provided by the 

legislator in the texts of the laws of the local administration. According to this 

standard, all what is provided within the list of powers enshrined in the law is 

considered as local interest and in return the interests which are not mentioned within 

the list are considered as national interests. Thus, the powers of decentralized bodies 

are limited to the issues listed within the provisions of the law only and it is 

impermissible to be exceeded to other issues not listed. Otherwise, the conduct of the 

local bodies is considered as illegal and contrary to the rules of jurisdiction. This 

method is applied in the UK and the US.529 It is important to indicate that Iraq adopts 

this standard. 

 

4.3.2 The Presence of Local Bodies Sponsoring those Interests  

It is insufficient for the legislation to recognize the local interests which are distinct 

from national ones. There must be the existence of local bodies. It should be granted 

the authority to decide in some issues and the administration of some interests. It 

should also have financial and administrative independence. However, the 

administration and implementation of these interests depend on the recognition of the 

regional units of the juristic personality in order to have the sufficient capacity to 

achieve these interests through legal acts and conducts. To achieve this purpose, the 

legislation adopts the theory of juristic personality530 by which regional units are 

                                                           
529 Nawaf Canaan, Administrative Law, n 437, 159-160. 
530 The juristic personality means a set of persons and money that aims at achieving particular purpose. It is 
recognized as juristic personality by law to the extent required to achieve that purpose. It is given the right in 
practicing the whole types of legal acts in dealing as well as gaining the rights and undertaking the obligations. It 
should have independent financial disclosure. 
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granted this personality to achieve their autonomy by the increase of the local 

participation. This personality is represented by the establishment of a new juristic 

personality other than the state even that was inside its borders.531 The local body 

recognizes the juristic personality. This recognition leads to the emergence of its own 

financial disclosure, employees, and financial administration expressed by its own 

budget. This means that there is financial and administrative independence related to 

the local body. To apply this idea, in Article 22 of the amended Law of governorates 

that are not organized in a region No. 21 of 2008 stipulates that: 

 
 “Each administrative unit has juristic personality and 
financial and administrative independence. It has the 
following actions in order to exercise its acts. First, the 
taxes, fees and wages are fulfilled according to the 
valid provisions of federal laws. Second, practicing the 
powers granted under the Constitution. Third, doing the 
duties and tasks entrusted under the law in a way that 
does not contradict the Constitution”. 

 

The recognition of the juristic personality of a part or more of the state enjoys a 

degree of autonomy. However, it is necessary to achieve this independence 

practically; a council or a local body representing the residents of the regional units 

should be established in order to undertake the administration and the supervision of 

local affairs in the unit. Thus, the administrative decentralization cannot be achieved 

just through the recognition of the presence of distinct interests. The administration 

and achieving these interests must be entrusted to the people of the local unit. 

                                                                                                                                                                     
John Dewey, "The Historic Background of Corporate Legal Personality," The Yale Law Journal 35, no. 6 (1926): 
655-657; E. Hilton Young, "The Nationality of a Juristic Person," Harvard Law Review 22, no. 1 (1908): 2. 
531 Derick W. Brinkerhoff, and Ronald W. Johnson, "Decentralized Local Governance in Fragile States: Learning 
from Iraq," International Review of Administrative Sciences 75, no. 4 (2009): 588. 
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Therefore, each unit shall have independent local authority with jurisdiction in the 

administrative function undertaken by this independent local authority itself.532  

 

As for the composition of these local bodies and the way how to choose its members, 

scholars differ in the way that is conducted whether it is conducted by election, 

appointment, or the way how to combine them. 

 

Some legal scholars believe that the independence of the local units cannot be 

achieved unless the selection of its members of bodies has been through the election 

carried out by the people of local unit. This act is considered as a fundamental 

requirement for the composition of these bodies. In addition, there is no 

administrative decentralization without following the method of the election.533  

 

Another view thinks that supporting the way of the appointment of members of local 

bodies by the centralized authority does not preclude administrative decentralization 

through the appointment of these members by the executive authority among the 

population of the region. This act is to ensure administrative efficiency as well as 

raising the level of services provided to the population on the grounds that some 

communities do not reach to the level that qualifies them to elect their representatives 

properly in local councils as a result of the lack of the cultural and political 

awareness among these communities.534  

 

                                                           
532 Mohammed Alhmaondi, Autonomous Systems and Administrative and Political Decentralization-A 
Comparison Study (Egypt: the future of Arab House, 1990), 209-211. 
533 Khaled Qabbani, Decentralization and the Question of Application in Lebanon, n 513, 111; Kwame Antwi-
Boasiako, Administrative Decentralization: Should Districts and Regions elect their own Leaders in Ghana?, n 
58: 46; Merilee S. Grindle, "Local Governments That Perform Well: Four  Explanations," Decentralizing 
Governance, Emerging Concepts and Practices, ed. G. Shabbir Cheema and Dennis A. Rondinelli (Washington, 
D.C: Brookings Institution Press, 2007), 61-62. 
534 Hamdi Alaqbilat, Administrative Law (Jordan: Dar Wael for Publication, 2008), 110.  
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Other legal scholars tend to choose the way of combining the election and 

appointment in composing local bodies. This means that there should be members 

appointed by the centralized authority among the members of the local bodies. The 

combination of election and appointment of the members of the local bodies leads to 

the provision of the element of the administrative efficiency element as well as 

providing the independence of the council at the same time.535  

 

The researcher tends to adopt the combination between the appointment and the 

election. The lesson is not only in the method of the composition of the local 

councils, but it is also in providing the elements of its independence and the 

existence of guarantees that ensure its independence. This independence could be 

achieved even when adopting the method of the appointment through the inability of 

dismissing the members of local bodies by the centralized government. 

 

Thus, in many states of the world, the members of the judicial bodies are appointed 

by the centralized government. However, they practice their work independently 

because they could not be dismissed by the centralized government. Hence, it is not 

necessary that the election is the only guarantee of the independence of the members 

of the local units. For example, in the context of Iraq, the election loses its content 

and the desired result, especially if the people have not yet reached the sufficient 

political awareness and maturity from which they can choose qualified persons to 

represent them as appropriate representatives and to attain their interests.  

 

                                                           
535 Mohammed Bakr Hussein, The Mediator in Administrative Law, n 528, 78. 
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Those persons should also have full experience and competence in the field of 

administration.  The method of election has lost its importance if the elected person 

does not have the required experience to administer or lead the local units. It is 

crucial to note that administrative decentralization cannot be succeeded in a state not 

having a sufficient number of experienced people to undertake the administrative 

functions at the local units. This is because the members of these councils have to 

lead and administer these units. Thus, the leadership in general and administrative 

leadership in particular are considered as an important issue at the present time in 

Iraq since it is the basis of each activity and the efficiency of the units as well as the 

efficiency of their workers depending on this issue. 

 

Therefore, the presence of the political maturity on the part of the people leads to fill 

the gap in the legislation and avoids its limitations through their right choices; 

otherwise there are chaos and corruption in administrative units. In the law of the 

governorates that are not organized in a region, a member of the governorate council 

is required to have the primary school certificate or its equivalent.536 In addition, the 

head of the administrative unit is not required to be experienced in the field of 

administration. He is required only to hold a university degree or its equivalent 

instead.537 The current legislation does not require the availability of certain 

administrative qualifications of the candidate for the post of the head of the 

administrative unit.   

 

As a result, a number of people who are not qualified fill these administrative 

positions for many reasons, including partisan, sectarian, and tribal reasons. The lack 

                                                           
536 Article 5/Second of Law of governorates that are not organized in a region No. 21 of 2008. 
537 Article 25/First of Law of governorates that are not organized in a region No. 21 of 2008. 
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of their knowledge of the acts of the administration that is required to run the affairs 

of the administrative units has been prove. Their ignorance of the competences that is 

granted to them in a way that makes them confuse taking the simplest decisions has 

been also prove. Hence, the administrative corruption and chaos in the local bodies 

are spread. Hence, the respondents who are interviewed pointed out that the 

proliferation of administrative and financial corruption in the council of governorates 

impact on the performance of these councils in the provision of services to 

citizens.538 

 

 Thus, the experience and the efficiency of those who are in charge of administrative 

acts, the governors in particular and the heads of local administrations must be 

emphasized. The researcher suggests that the problem can be addressed through 

establishing the institutions to train them such as the administrative institute which 

qualified the men of administration in Iraq through the study and practice to be able 

to worthily run the administrative units. 

 

4.3.3 The Control of the Centralized Authority over Decentralized Bodies 

The independence enjoyed by the local units is not absolute. The centralized 

authority still has the right of control and supervision of these units in order to ensure 

the unity of the public policy of the state and to make sure that the services are 

efficiently and equally performed.539 Under the administrative decentralization as 

being a general rule, the state should enjoy its legal and political unity. When the 

units enjoy the financial and administrative independence whatever its degree and 

                                                           
538 R 5 (Parliamentarian), interviewed by researcher, Iraq, Baghdad, the Iraqi Parliament, September 6, 2016; R 7 
(CDC), interviewed by researcher, Iraq, Baghdad, the Iraqi Parliament, September 8, 2016 .  
539 Majid Ragheb Alhelo, Science of Public Administration (Alexandria: House of University Publications, 1987), 
393. 
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extent, this enjoyment is not absolute. Instead, these units are subject to some of 

administrative control by the centralized bodies in the state540 to ensure the survival 

of its local policy within the scope of the general policy of the state and to ensure that 

it will not lead to the independence or secession. In addition, the legitimacy of 

decisions and actions of decentralized bodies should be guaranteed as well as 

achieving the coordination among its various actions.541  

 

If the presence of elected local councils is a need required to meet the local needs in 

the governorate, it is necessary that these councils should act away from the 

intervention of the centralized administrative bodies. This independence is 

considered as one of the elements of administrative decentralization and its constants 

in addition to the recognition of its juristic personality in order to conduct its local 

affairs and interests. These councils however remain part of the state and its public 

authority. Therefore, they should be subject to the control of the centralized 

government with certain limits.  It does not only require the need to have the control 

on this justification, but the jurisprudence also offers a set of justifications. These 

justifications are as follows:542  

 

a) The presence of administrative control ensures the commitment of elected local 

councils to the policy of the state. It also ensures its political, legal and 

administrative unity. 

b) The presence of administrative control protects individuals from the possibility of 

abuse, negligence, and deceleration of the local councils in addressing public needs 
                                                           
540 Elsageer A. Ahmed and Jonathan Stephen Mbwambo, "Does Decentralization have a Positive Impact on the 
Use of Natural Resources," Term Paper for the Interdisciplinary Course, International Doctoral Studies (2004): 
3. 
541 Hamdi Alaqbilat, Administrative Law, n 534, 112. 
542 Khaled Khalil Al-Zahir, Administrative Law (Amman: Dar Mesra for Publishing and Printing, 1998), 136; 
Osman Khalil Osman, Administrative Law (Baghdad: Residents Press, 1939), 205. 
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which in turn would influence the level of services provided to the local population. 

If the administrative control is exercised by the management of the center of local 

councils that are based on multiple justifications, the forms of these controls vary 

according to the legal systems of states.543  

 

To summarize, the exercise of the centralized government of the administrative 

control over local bodies should be restricted. Otherwise, this leads to the influence 

of the powers granted to the decentralized local bodies. Moreover, the bodies of the 

local units enjoy the authorities and powers on the basis of autonomy on which the 

administrative decentralized system depends on the remaining part of the state and 

they are associated in some way or another with the centralized authorities. In other 

cases, the determination of administrative control varies from one state to another in 

terms of stressing or mitigating the administrative control over the local units 

according to the circumstances of the state. Hence, there must be some kind of 

control. This issue will be actually addressed later to identify the extent of the 

commitment of the Iraqi legislator to this control when having his approval of the 

principle of administrative decentralization. 

                                                           
543 However, there are generally two forms of these controls. The first form is the English control system and the 
other is the French control system.  The control will be for the parliament under the English system. The 
parliament can adjust the powers of local councils by deletion and addition. The judiciary will also have the role 
of exercising its control. In addition, the government exercises simple forms of control by resorting to the courts 
in case of violation of the law by the local councils. The centralized administration has the right of inspection and 
providing advice and guidance. Thus, under the English method, the local bodies enjoy a great deal of 
independence in confronting the centralized government. In this way, the bodies can exercise their powers in 
complete freedom. As for the French system, its control is wider and more influential; the governmental, judicial 
and parliamentary control is exercised. It is important to note that the governmental control is highlighted as 
being powerful and broad, including granting the centralized administrative bodies the power to issue regulations 
committed by the local bodies. It has the right of control over these bodies through the appointment of some 
people, the right to dismiss its members and to dissolve or cancel the local council. It has also the right to control 
the works of the local bodies through the vacation system prior to its legal acts and its subsequent ratification or 
its cancelation. 
Abdul Ghani Bassiouni Abdullah, Mediator in Administrative Law (Alexandria: Saadani Press, 2007), 150-153; 
Mohiuddin Al Qubaisi, Administrative Law (Beirut: Al-Halabi for Publication Rights, 2007), 29-30. 
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4.4 Administrative Situation in Iraq 

Since its inception in 1921 as a unitary state, Iraq has witnessed the application of 

decentralization in different forms. Most of those applications, whether during the 

monarchy or the Republican era, were formal rather than real in the light of the 

Constitutions described as temporary in which most its items and paragraphs were 

not applied properly under laws that were just ink on paper and they were not 

practically applied. However, the turning point was after the fall of the political 

regime in 2003 after the coalition forces led by the US occupied Iraq. After that 

period, several legislations were issued such as the TAL 2004 and the Iraqi 

Constitution of 2005 which combined the systems of administrative decentralization 

and federalism at one time. This section addresses the administrative decentralization 

in Iraq before and after 2003. 

 

4.4.1 Administrative Decentralization before 2003 

It has been mentioned earlier that the administrative centralization is represented by 

the submission of all public bodies in the state to the centralized government in the 

capital. These bodies are financed from a single budget and the authority to make 

final decisions that will be in the hand of the centralized government. There is no 

difference in the system of administrative centralization between the national 

facilities and local facilities. In addition, there are no local councils or an elected 

municipality. Also, the subordinates should implement the orders and instructions of 

the president with precision and respect. Thus, the minister shall be responsible for 

the acts of his ministry before the parliament in the Parliamentary System and before 

the president of the republic in the presidential system.544 In the framework of the 

                                                           
544 Muhammad Ali Khalayleh, The Administrative Law, n 510, 106-107. 
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modern states, although there is no absolute administrative centralization, there is the 

distribution of powers between the centralized authority and the local authorities. For 

example, it is impossible that the Minister does all the administrative work but some 

powers shall be authorized to each subordinate according to the scope of his job 

performed in a way that ensures controlling the issues quickly in less effort for the 

benefit of the people.545  

 

As for the Iraqi context, the Constitution of 1970 adopted the administrative 

decentralization in the administration of Iraqi governorates.546 This was confirmed by 

the governorates law No. 159 of 1969. However, the reality and the practical 

application showed that the political system adopted the administrative centralization 

in administering the governorates‟ affairs and did not adopt the administrative 

decentralization that was just ink on paper. Figure 4.1 illustrates the composition of 

the Iraqi governorates.  

                                                           
545 Keith L. Miller, "Advantages and Disadvantages of Local Government Decentralization," Decentralization 
and Local Government in the Caribbean, ed. Patricia Persud (National Demeratic Institue for International 
Affairs (NDI), 2004), 37. 
546 Article 8/b of the Iraqi Constitution of 1970 stipulates: “the division of the Republic of Iraq to administrative 
units that should be organized on the basis of decentralization”. 
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Figure 4.1. Map of Iraqi Governorates 

Source: Maps of World, Map of Iraqi Governorates, under 
http://www.mapsofworld.com/iraq/iraq-political-map.html (accessed December 27, 
2016). 

 

 
4.4.1.1 Law of Governorates No. 159 of 1969 

This law adopted the principles of administrative decentralization, dividing Iraq into 

governorates, districts, and sub-districts. Each division has a juristic personality 

within the scope of its exercised functions.547 Each administrative unit is headed by 

an executive officer. Article 20 of this law stipulates that: 

 

 “The governor heads the governorate, the deputy 
heads to the district and sub-district.  Each one of them 
represented the president of the state in their 

                                                           
547 Article 2 of the Law Governorates No. 159 of 1969. 

http://www.mapsofworld.com/iraq/iraq-political-map.html


 

216 
 

administrative units in the burdens, celebrations and 
official events”. 
 

Through this provision, one can find that the governor is regarded as the highest 

executive officer in the governorate. He has to implement the laws, regulations, 

instructions and orders issued by the Council of Ministers.  

 

With respect to the issues of decentralization adopted by this law, these issues 

include the power of the governor in the officers‟ appointment, installation, and 

retirement. All police departments are under the command of the governor who has 

the authority to order the formation of new police stations. He also has the right to 

issue a written order to the commander of the military unit to do what is necessary 

concerning his responsibility when a disturbance occurs. The commander has to 

immediately implement these orders.548 The governor can also give orders in 

conducting an investigation with the accused and he has the right to release them.549  

 

Concerning the specializations of the boards of administrative units, they have been 

stipulated in the Articles 90 and 100 of the Law of the Governorates. These 

specializations have been provided, transferring from the powers of the centralized 

government ministries to the boards of the administrative units. This act has been to 

consolidate the principle of administrative decentralization adopted in the repealed 

Law of Governorates No. 159 of 1969.550 Although the governorate authorizes broad 

                                                           
548 Article 30 of the Law Governorates No. 159 of 1969. 
549 Article 19 of the Law Governorates No. 159 of 1969. 
550 The powers of the boards of administrative units are represented as follows: 
1. Opening and constructing feeder roads; 
2. Constructing crossings, small bridges and police stations; 
3. Constructing and opening of all kinds of schools and the housing for employees; 
4. Constructing, providing and managing the public libraries; 
5. The maintenance of buildings and property belonging to the local administration; 
6. Implementing the projects and actions approved by the budget; 
7. Constructing and managing the interests of passengers‟ transport, sports and meeting rooms; 
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powers to implement their servicing, industrial, and agricultural projects depending 

on its financial independence through clear and explicit provisions in the law, it is 

authorized by law to carry out shared projects with the ministries. Article 120 of the 

law indicated that the concerned minister is permissible to authorize conducting the 

projects that concern his ministry to one of the boards of administrative units 

immediately at the request of the governorate regarding projects that independently 

benefit it.  

 

The council of the governorate determines the number of members who are elected 

by the council in addition to the permanent members relevant to the project with the 

right of the governorate to conclude the contracts and implement the projects.551 The 

law of governorate also determines the budget of the governorate that shall be 

approved by the supreme body of the local administration. This budget has a legal 

                                                                                                                                                                     
8. The establishment, construction and maintenance of forests, jungle, nurseries, hotels, galleries and presses; 
9. Constructing all kinds of clinics, the internal departments and hospitals; 
10. Managing the real estate and the movable property belonging to the local administration; 
11. Establishing scientific institutes and colleges in the governorate; 
12. Implementing the policy of combating illiteracy and conducting health care and places for storing the 
medicines and medical equipment; 
13. Granting the license to open pharmacies, bakeries and ovens, and medical clinics; 
14. The admissibility given to cooperative societies, entertainment and cinemas; 
15. Constructing and managing offices for labor, the old and the infirm, schools for displaced persons, delinquent 
and abandoned kids and orphanage; 
16. Constructing and providing agricultural rooms, farms, typical fields and animals‟ stables, improving the 
offspring, apiary and frankincense plants, machinery and agricultural machines, marketing local agricultural 
products and manufactures, constructing political facilities, preserving the relics and encouraging authors; 
17. The construction and maintenance of dams as well as opening and clearing the streams; 
18. The implementation of the agrarian reform law; 
19. Constructing the government buildings and purchasing and crushing the grain;  
20. The restoration of security and order and the application of the principles of freedom and equality among 
people;  
21. The protection of property rights of natural persons as well as juristic persons; 
22. Taking care of the mosques and the management of Waqf properties; 
23. The maintenance of public health and livestock; 
24. Controlling the borders and the implementing the laws and conventions that have a legal force; 
25. Collecting state funds, taxation, and the preservation of the rights of the Treasury; 
26. Raising the people‟s social and economic level and the fight against unemployment; 
27. Protecting the personal rights of individuals and the maintaining their freedoms. 
551 Article 105 of the Law Governorates No. 159 of 1969. 
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force from the date of its notification or after 60 days from the date of its arrival if 

the supreme body of the local administration does not ratify it.552 

 

To sum up the aforementioned, the administrative decentralization followed in the 

repealed law of the governorates from the theoretical aspect was correct and balanced 

in terms of formulating the legal provisions. However, in terms of the practical 

application, there were not elected bodies from the people of the governorate because 

of the cessation of the elections of the councils of the governorates by the dissolved 

RCC.553  

 

The researcher mentioned that the membership of the governorates‟ councils is only 

limited to governmental employees. The appointment of the members of the 

governorates‟ councils is given a priority over the elections stipulated in the law in a 

way that loses its financial and administrative independence and make it affiliated to 

the centralized authority. In addition, there is an excess of the control by the 

centralized authority over local administrations. It is supposed that the control should 

not overwhelm the right of the local authority in exercising its powers; especially this 

control is derived from the independence of local bodies. Thus, the system which 

was run by the governorates was decentralized in terms of legislation and 

centralization in terms of the actual application. 

 

                                                           
552 Articles 117-126 of the Law Governorates No. 159 of 1969. 
553 Ahmed Maher Saleh, Mediator in Administrative Law (Dar Ibn Al Atheer Printing and Publishing, 2009), 125. 
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4.4.2 Administrative Decentralization after 2003 

This section addresses the administrative decentralization before the issuance of the 

governorates that are not organized in a region law No. 21 of 2008. Hence, it will be 

addressed in three sections. These are as follows: 

1. The administrative decentralization in the Transitional Administrative Law 

2004. 

2. The administrative decentralization in Coalition Provisional Authority No. 71 

of 2004. 

3. The administrative decentralization in the Constitution of 2005. 

Then, the administrative decentralization in Iraq will be discussed after the issuance 

of the governorates that are not organized in a region law No. 21 of 2008. 

 

4.4.2.1 The Administrative Decentralization in the Transitional Administrative 

Law 2004 

After the fall of the political regime in Iraq on April 9, 2003, there was a 

constitutional and political void and the vision was not clear with respect to the 

occupation forces in order to make the right decision. In the beginning of the 

occupation, these occupation forces declared that they came to free and save the Iraqi 

people. Then, they admitted that they were the occupation forces. Thus, great 

responsibilities would be the result of this recognition in accordance with the 

principles of international law. Given the complexity of the situation in Iraq, the 

occupation authority directly developed a law called the TAL554 issued to be the 

Constitution of the state for the transitional period even though it was not called the 

interim Constitution or constitutional proclamation despite its inclusion to all issues 

                                                           
554 Nathan J. Brown, "Constitutionalism, Authoritarianism, and Imperialism in Iraq," Drake Law Review 53 
(2004): 931. 
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that had a constitutional nature or those having constitutional theme and essence.555 

The law mentioned above adopted the system of federal rule. It ruled on the 

distribution of authorities among the federal government and regional governments, 

governorates, municipalities, and local administrations. It ruled that the federal 

system shall be based on the geographical and historical realities and the separation 

of authorities and it shall not be based on the origin, race, ethnicity or nationality or 

sectarianism.556 It admitted the government of Kurdistan as the official government 

of the region, which was managed by the KRG on March 19, 2003, and located in the 

governorates of Dohuk, Arbil, Sulaimaniya, Kirkuk, Diyala, and Nineveh.557  

 

Hence, the law determined the administrative structure on which the state of Iraq was 

based and it stressed its shape in the future. It also showed the division of authorities 

between the centralized government and administrative units which were the 

constituent of Iraq and it adopted the decentralized system in its administration. 

 

Furthermore, the law mentioned above was allocated in chapter eighth regarding 

organizing the administrative status of the governorates that are not organized in a 

region, municipalities, and local bodies. In this chapter, the law adopted the 

administrative decentralization system through the formation of governorates‟ 

councils which in turn nominated the governors. Additionally, it adopted the system 

of the administrative decentralization through the formation of municipal and local 

councils and these included its functions. This law included that the federal 

                                                           
555 Hameed Hanoon, "Read in the Law of the State Administration of Iraq for the Transitional Period," Journal of 
Science for Law (2005): 7-8. 
556 Article 4 of Law of Administration for the State of Iraq for the Transitional Period of 2004. 
557 Article 53/A of Law of Administration for the State of Iraq for the Transitional Period of 2004. 
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government was to grant additional and systematic powers.558 It should be noted that 

this law was the one that founded the federal system, forming the first 

commencement after the occupation to organize the work of administrative 

decentralization. This was because it granted the governorates wide powers, but it 

represented the rule from which one could start to build a legal system of 

decentralized administration in Iraq. 

 

4.4.2.2 The Administrative Decentralization in Coalition Provisional Authority 

No. 71 of 2004 

The CPA Order No. 71 was issued on April 6,559 2004 to organize the local 

governmental authorities after the occupation. Its first section showed the purpose of 

the legislation, which is the application of administrative decentralization in order to 

improve the delivery of public services to the Iraqi people. It stipulated the formation 

of councils of the governorates in which these councils were independent in the 

performance of their responsibility for the control or supervision of any ministry. It 

granted the governorate‟s council wide powers, including the imposition of taxes and 

fees. The CPA was confirmed in that Iraq will be a federal republic and the 

authorities will be divided among the federal government, regional governments, 

governorates, municipalities, and local administrations. Moreover, the regions and 

governorates will be organized on the basis of the decentralization whether they are 

administrative or political. The authorities are authorized to the local government. It 

also stressed that the regions and governorates can form councils, choose governors, 

have the authority to impose taxes, and manage and spend taxes and fees.560  

                                                           
558 Articles 55/56 of Law of Administration for the State of Iraq for the Transitional Period of 2004. 
559 Andrew Rathmell,"Planning Post‐Conflict Reconstruction in Iraq: What can We Learn?," International Affairs 
81, no. 5 (2005): 1015. 
560 Wael Abdul Latif, The Possibility of Applying Federalism in Iraq, n 396, 140-141. 
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As mentioned above, it is clear that the CPA confirmed that Iraq will be a federal 

republic and the authorities are distributed between the centralized government and 

the governments of the regions and the governorates. This means that it will follow 

decentralization in its future dealings within the state instead of the centralized 

system which was practiced in Iraq. It pointed out that the local governments shall 

authorize some authorities in order to achieve the development in the regions, 

governorates, and smaller administrative units through the given powers. It is 

important to note that the division of powers is to emphasize the non-interference 

between the work of the councils which are held in the regions and governorates on 

the one hand and the federal government on the other hand to ensure the ease of the 

work and do what it is necessary for the development of the regions and governorates 

in a way that serves the public interest.  

 

In addition, the CPA authorized regions and governorates to work on forming their 

own councils and selecting the governors in order to carry out the functions of these 

councils. It gave these councils the power to impose taxes, fees and its levy in order 

to retain, manage, and spend these taxes for the development process within the 

region, the governorate, or the smaller administrative units. 

 

The CPA No.71 stipulated that councils of governorates elections should be 

conducted no later than May 31, 2005. Indeed, the councils of governorates elections 

have been conducted before that date. The elected governorates‟ councils acted in its 

first session under the CPA No.71 mentioned earlier in spite of the lack of clarity in 

many provisions.561  

                                                           
561 Lamar Cravens and Derick W. Brinkerhoff, Provincial Governance in Iraq: Councils, Contestation, and 
Capacity Building (NC: RTI Press, 2013), 3-5. 
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4.4.2.3 The Administrative Decentralization in the Constitution of 2005 

After the political change in Iraq in 2003, the administrative decentralization and 

governorates‟ councils started to have a growing interest. There are several reasons 

for the establishment of administrative decentralization in Iraq. These reasons are as 

follows:562  

 

The first reason is the management of the country after the fall of the political regime 

in a military manner and governed by foreign forces. This leads to the formation of 

local councils working with those forces on the basis of conducting actions and daily 

services which lead to the administrative-regional division in a way that works alone. 

 

The second is an attempt to escape from the grip of the center and to fortify the 

power from being devoted to a certain party or a specific person. It should be 

distributed among more than one party as well as giving broad power to manage the 

local authority in order not to get the tyranny back.  

 

The third is the large administrative expansion resulting from the opening to the 

world after the political change which is difficult for the centralized government 

unilaterally to confront it. The general trend began to prevail in many parts of the 

country and the demands of the need to participate in the management of the country. 

 

                                                           
562 Derick W. Brinkerhoff and Ronald W. Johnson, Decentralized Local Governance in Fragile States, n 531, 588; 
Ine Neven, Background Paper on Decentralization, n 514, 4-5; Abdul Jabbar Ahmed, Decentralization and 
Federalism in Iraq, n 17, 8-9; Duco Bannink and Ringo Ossewaarde, "Decentralization: New Modes of 
Governance and Administrative Responsibility," Administration & Society (2011): 600-602; Yossef, Ben-Meir, 
"National Sovereignty Through Decentralization: A community-Level Approach to Conflict Management in Iraq 
and the Palestinian Occupied Territories," International Journal of Sociology and Social Policy 29, no. 5/6 
(2009): 241. 
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The fourth is an attempt to evade applying the federalism by some political parties 

due to their fear that federalism would lead to dividing Iraq. This leads to the great 

support of the administrative decentralization and its continuing application and the 

postponement of having a decision on the application of the federal system in the 

governorates to another time. 

 

The fifth is an attempt to accelerate the development of the governorates and their 

reconstruction and raising their working level. This cannot be individually made by 

the central government to get the success in a time that requires a new political and 

administrative construction in Iraq in addition to the comprehensive construction all 

the country again. 

 

Thus, Iraq has passed different historical stages. Therefore, the new construction 

includes a realistic possibility to change the mistakes of the past and replace them 

with the correct approach in accordance with integrated administrative and political 

program in which everyone could participate without exception. It is interesting to 

note that the Constitution of 2005 adopted the administrative decentralization system, 

inspiring the principles of the federalism and administrative decentralization from the 

TAL of 2004.563 For example, in part fifth under the title of the regional authorities in 

the First Chapter under the title of the regions in Article 116 of the law, it was stated 

that:  

"The federal system in the Republic of Iraq is made up 
of a decentralized capital, regions, and governorates, 
as well as local administrations”. 
 

                                                           
563 Andrew Arato, Constitution Making under Occupation: The Politics of Imposed Revolution in Iraq (Columbia 
University Press, 2009), 102-104; Lamar Cravens, Analyzing Decentralization in Iraq, Paper Presented Under the 
Sponsorship of UN Habitat, Amman, 2011, www.stabilizationandtransition.org/pdfs/IST-1380022619.pdf 
(accessed November 8, 2015). 
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Consequently, this Constitution showed the shape of the Iraqi state and its 

administrative divisions where the administrative decentralization was emphasized in 

managing the areas of Iraq for its promotion and in giving more powers to the 

regions and governorates that are not organized in a region. It was also confirmed 

that the federal government delegated some of its powers to governorates and vice 

versa. 

  

Hence, the position of the state is based on two different forms. These are the federal 

and decentralized forms. This is a defect in the Iraqi Constitution when the two 

different forms adopted to manage the country as mentioned earlier despite the fact 

that the effective federal application and administrative decentralization is recent in 

Iraq. Iraq has no expertise and competencies that contribute to find a solution to this 

situation.  

 

However, the researcher thinks that it is possible to benefit from the experiences of 

countries that have a long experience in the application of federalism as well as the 

support of the global and regional organizations. This helps Iraq to get rid of many 

mistakes over the passage of time to accommodate the Iraqis‟ understanding of the 

federalism in Iraq. Moreover, the Iraqi Constitution of 2005 granted governorates 

that are not organized in a region very broad powers that are not commensurate with 

the principle of administrative decentralization and these powers exceed what is 

common in the federal systems. The governorates enjoy broad administrative and 

financial powers in addition to the legislative powers enacted by the law of the 

governorates that are not organized in a region 2008. This leads to creating many 

problems when applying the constitutional provisions due to the overlap in the 
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distribution of powers between the federal government, the regions and the 

governorates. This was confirmed by Respondents 2, 3, 4, 5, 7, 9, 11, 8, 10, and 12. 

Respondent 2 pointed out that: 

“There are many overlaps in the powers granted by the 
Constitution to the governorates with the region and 
through the application of these provisions, many 
problems emerged”.564 
 
 

As for the respondent 7, he stated that: 

 “I think that the governorates have powers broader 
than what exists in accordance with the concepts 
relevant to the decentralization”.565 
 

Respondent 12 confirmed that: 

“Governorates that are not organized in a region are 
not allowed to enact laws on the grounds that this is 
only available for the region. Also, the administrative 
decentralization is that the administrative unit exercises 
its works on behalf of the center”.566 
 

 
In the Second Chapter of the same part mentioned above entitled governorates that 

are not organized in a region, there are Articles 122 and 123. Article 122 stipulates 

that: 

 “First: The governorates shall be made up of a number 
of districts, sub-districts, and villages. 
Second: Governorates that are not incorporated in a 
region shall be granted broad administrative and 
financial authorities to enable them to manage their 
affairs in accordance with the principle of 
decentralized administration, and this shall be 
regulated by law. 
Third: The governor, who is elected by the Governorate 
Council, is deemed the highest executive official in the 
governorate to practice his powers authorized by the 
Council. 

                                                           
564 R 2 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, July 14, 2016. 
565 R 7 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 8, 2016. 
566 R 12 (CDC), interviewed by using email, September 8, 2016. 
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Fourth: A law shall regulate the election of the 
Governorate Council, the governor, and their powers. 
Fifth: The Governorate Council shall not be subject to 
the control or supervision of any ministry or any 
institution not linked to a ministry. The Governorate 
Council shall have independent finances”. 
 
 

In the fifth paragraph of this Article, it stipulated that the governorate‟s council shall 

not be subjected to any authority or supervision of the centralized government. 

Therefore, the drafters of the Constitution introduced the provisions of the 

Constitution to the contradictions; the administrative decentralization system cannot 

be straightened unless it is subject to the control or supervision of the centralized 

authority. The decentralized bodies enjoyed relative independence and not absolute 

one because it must be subjected to the control and supervision of the authority as 

mentioned earlier in the elements of the administrative decentralization in order to 

ensure that these bodies shall not be out of the boundaries of powers that have been 

granted in order to preserve the unity of the state from the administrative aspect. 

Although the legislator does not subject the governorates to the control or 

supervision of any ministry or institution that is not linked to the ministry, he does 

not elaborate or determine the entity that coordinates the authorities in the 

governorate at least.   

 

In the same context, the respondents 3, 6, 8, 10, and 12 confirmed that Article 

122/Fifth of the Iraqi Constitution of 2005 is incompatible with one of the key 

elements of the administrative decentralization, represented by the subordination of 

local units on the control and supervision of the centralized government. According 

to Respondent 6, he mentioned that: 

 “This paragraph is considered as a breach of a 
fundamental pillar of the decentralized system; the 
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centralized authority is able to control over the local 
units. If this control is absent, the decentralized system 
will then lose one of its pillars and its application and 
existence are ended”.567 
 

Respondent 10 stated that:  
 

“There is a contradiction because the control of the 
centralized government over the regional decentralized 
bodies is one of the pillars of administrative 
decentralization which is universally agreed upon”.568 

 

Additionally, the governorates shall be granted an independent finance. This Article, 

in fact, boggled in terms of its method and content. It caused confusion to all entities 

and even to the same authorities of the governorates. Therefore, these authorities did 

not know how to act and did not know the entity to which it was subject. A number 

of problems occurred in the governorates due to that confusion. The federal 

authorities sometimes did not know how to act towards that issue. The executive 

authority is one of the federal authorities that avoid the interference in the 

governorate‟s council decisions because it is not subject to the governorate‟s council 

according to provision mentioned above. The governorate‟s council rejects the 

interference through its decisions on the basis that this council is not subject to the 

control or supervision of any entity. Thus, it is essential that there should be a control 

from the centralized government over the governorates to curb the arbitrariness of 

the councils of the governorates in exercising its powers as well as preventing the 

spread of financial and administrative corruption which leads to the failure of the 

councils of the governorates in the exercise of its tasks. This issue was confirmed by 

Respondents 2, 5, 7, and 9. According to Respondent 2, he mentioned that:  

 

                                                           
567 R 6 (Academic), interviewed by using email, July 18, 2016. 
568 R 10 (Academic), interviewed by using email, August 29, 2016. 
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“The governorates should be subject to the control of 
the federal government and the provision of this Article 
needs to amendment”.569 
 
 

Respondent 9 argued that: 

 “Concerning the Article122/Fifth, how do we regain 
some sort of the link and supervision of the council of 
the governorate to the government? In my view, we feel 
that the issue of the councils of the governorates has 
been critically failed. We should have the courage to 
admit it and rebuild this experience”.570 
 
 

For example, in 2009 the council of Salahuddin governorate had a meeting; they 

issued a resolution in which it rejected the resolution of the President of the Council 

of Representatives, who was the head of the highest federal legislative authority. 

That resolution was to dismiss the President of the Council of Salahuddin 

governorate after it had been showed that he lacked the terms of membership of the 

governorate‟s council.571 Thus, the governorate remained without a governor for a 

long time after the dismissal of former governor by the governorate‟s council due to 

the non-interference made by any entity to resolve this conflict. This indicated the 

ambiguity of these provisions and their implications could not be unequivocally 

inferred.572  

 

Furthermore, the absence of clear laws regulating the relationship of the federal 

government with the councils of the governorates has led to an excess of the councils 

                                                           
569 R 2 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, July 14, 2016. 
570 R 9 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 8, 
2016. 
571 Legal Controversy between Salaheddin Governorate Council and The Presidency of The Cabinet, the Judiciary 
on The Governor Deposition, The Middle East Newspaper, 2009, 
http://archive.aawsat.com/details.asp?issueno=10992&article=542400#.WLKeg2996M8 (accessed February 22, 
2017). 
572 Ghazi Faisal Mahdi, The Federal System and Decentralization in the Constitution of Iraqi Republic 2005, n 
127. 



 

230 
 

of the governorates in a way that went too far in their acts. This was discussed by 

Respondents 1 and 7. According to Respondent 1, he argued that:  

 
“I think there is a void in this situation. The void should 
be addressed. This void is represented by these 
questions. Shall the local councils of the governorates 
have a relationship with the federal parliament? What 
kind of relationship should it be? Is it a relationship of 
supervision, control, interference, cooperation or 
integration?”.573 
 

Respondent 7 also confirmed that:  
 
 

 “There are no clear laws enacted by the legislative 
authority concerning the issue of the supervision of the 
Iraqi Council of Representatives on the councils of the 
governorates. Thus, these laws mostly contradict the 
directives of the Council of Representatives. There is no 
clear and specific relationship and supervision made by 
the federal government; the council of a governorate 
acts regardless of the directives and the capacity of the 
Council of Representatives to take control. We tried to 
dismiss some of the chiefs of the councils of the 
governorates or some governors, but in fact we failed in 
that action and the reason is that there is no law or 
legislation that determines the relationship and gives 
the power to the Iraqi Council of Representatives 
concerning the issue of exercising the control over the 
performance and the role of the councils of the 
governorates”.574 
 
 

Hence, Respondent 11 pointed out that in order to achieve the control of the 

centralized government over the governorates, an entity that coordinates between the 

centralized government and the governorates should be established. This entity shall 

follow up the actions issued by the councils of the governorates. According to the 

same respondent, he stated that: 

 “Concerning Article 122, the government of the center 
has no relation to control the local government and to 
form an entity to coordinate between the centralized 

                                                           
573 R 1 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 2016. 
574 R 7 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 8, 2016. 
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government and the local government. I think that there 
are no such entities to coordinate”.575 
 

As for Article 123, it stipulates that: 

 "Powers exercised by the federal government can be 
delegated to the governorates or vice versa, with the 
consent of both governments, and this shall be 
regulated by law".  

 

This Article pointed out that the federal government delegates576 its powers to the 

governorates or vice versa with mutual consent and under a law that regulates it. 

Thus, Respondents 2, 3, 5, 6, 7, 8, and 10 agreed that the Article 123 of the Iraqi 

Constitution of 2005 violates the constitutional and legal principles. The devolution 

of powers should be made from the highest to the lowest, and not vice versa.  

 

In addition, it is impermissible for the federal government to delegate its exclusive 

powers to the governorates or the governorates delegate their powers to the federal 

government. This is considered as contrary to the constitutional logic. According to 

Respondent 8, she mentioned that: 

 
 “We should stop and consider this Article because the 
devolution should be from the upper body to the lower 
one. Also, the federal authorities could delegate its 
competences to the regions but not vice versa. The 
question is how the authorities of the federal 
government shall be delegated to the governorates or 
vice versa. This means that the governorates that are 
not organized in a region shall delegate its 
competences to the federal authority. This is against the 
constitutional principles and the legal principles in 
general”.577 

                                                           
575 R 11 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, August 4, 2016. 
576 Delegation is a procedure in which an authority pledges to give part of its power to another authority based on 
a permissible legal provision. It is important to note that it is impermissible for the entity allocated by law in 
exercising certain power to waive or authorize that power unless this has been permitted by law because 
practicing the power would then be a legal obligation. 
Aaron Schneider, Decentralization, n 514, 38; Elizabeth Linda Yuliani, Deconcentration and Devolution: What 
do They Mean?, Center for International Forestry Research (CIFOR), 2004. 
577 R 8 (Academic), interviewed by the researcher, in Baghdad University, Baghdad, Iraq, August 31, 2016. 
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Respondent 10 also mentioned that: 

 “As stated in Article 123 of the Constitution, there are 
some legal irregularities. There are exclusive powers of 
the federal authorities in Article 110 that cannot be 
delegated to the regions and the governorates because 
this is regarded as a violation of constitutional logic. It 
is appropriate for the legislator to limit the devolution 
of the shared powers as well as avoiding noting that the 
devolution is conducted by mutual consent”.578 
 
 

Also, Respondent 7 pointed out that: 

 “According to Article 123, the federal government can 
delegate the powers to the local governments. But these 
powers are vested in the regions and the governorates 
within the Articles mentioned earlier. This is an extra 
Article because I do not think that the government of 
the regions or the governorates that are not organized 
in a region authorizes their powers to the federal 
government. On the contrary, it is trying as much as 
possible to get more powers”.579 
 
 

Then, it is better to cancel this provision for several reasons. These reasons include 

the following points:580  

a) The delegation of powers is permissible in the field of public law based on 

an explicit provision. This is usually conducted from the highest 

administrative chief to the subordinate employee. It is also conducted from 

the bodies or the council to the chief of any of these bodies. However, the 

Iraq Constitution allowed the delegation of powers based on the agreement 

of two administrative entities (the federal government and governorates) in 

that it rarely occurs in practice. 

b) One of the delegating powers does not need the consent of the other party. 

Legally, he is not obliged to get the approval in order to delegate what he 

                                                           
578 R 10 (Academic), interviewed by using email, August 29, 2016. 
579 R 7 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 8, 2016. 
580 Anwar Ahmed Raslan, a Brief of Administrative Law (Egypt, 2002), 98-99; Ghazi Faisal Mahdi, The Federal 
System and Decentralization in the Constitution of Iraqi Republic 2005, n 127. 
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owns. If one assumes that the meaning goes in the sense that the 

governorate‟s council delegates its powers to the federal government, this 

contradicts with the general trend of the Constitution and it will expand the 

powers of the council of governorate. 

c) The delegation of powers shall be partial and not complete. If it is complete, 

it is then considered as a waiver of the exercise of the powers because the 

Iraq Constitution included the delegation of powers from the federal 

government and governorates without determining these powers. 

c) Article 110 of the Constitution determines the exclusive powers of the federal 

government. The exception of these powers falls within the powers of the 

regions and governorates.  

 

Additionally, one may pose a question that is how can the federal government 

delegate exclusive powers to the governorates that are not organized in a region and 

at the same time these governorates apply the administrative decentralization? 

Therefore, there is a difference between the federal government and governorates. 

 

Furthermore, Respondent 2 asserted that there is no need for the existence of Article 

123 of the Iraqi Constitution because it causes an overlap in the distribution of 

powers between the federal government and the governorates that are not organized 

in a region. According to the same respondent, he confirmed that: 

 
 “This article should not exist in the Constitution 
because the Constitution determines the shared powers 
and the powers of the region and the governorates, 
giving the public a mandate from the federal 
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government to the governorates and vice versa leads to 
overlaps and intersections”.581 
 

 
Moreover, the delegation of powers of the federal government to the governorates 

has negatively affected the public interest of the citizens because these governorates 

are unable to exercise its tasks in a way that serves the interest of citizen due to the 

small number of laws which clarify the powers of the federal government and the 

governorates that are not organized in a region. Respondent 5 gave examples to 

enhance his answer. According to this respondent, he stated that: 

 
“The governorates enjoy wider powers than they 
deserve. It is supposed that they should not have been 
given more powers and the ministries should not 
abandon a lot of powers such as the Ministry of Health, 
there is a resolution came from the government. This 
resolution is that in each governorate a German 
hospital has to be constructed and should include 400 
beds. When the Ministry of Health started giving its 
powers to the governorates, these hospitals’ 
construction stopped. The state did not complete the 
construction and introduced them to the governorates 
so that the patients can have treatment. The councils of 
governorates did complete the construction to let the 
patients treat in those hospitals, either. An example of 
such cases is that in one of the southern governorates, 
the completion rate in the German hospital reached 
92% and 8% is still to be completed. The governorate is 
seeking $ 15 million in order to complete the 
construction. Since three years, the hospitals have not 
been completed so far because when the governorates 
got these powers from the center, they have not been 
able to complete the construction of these hospitals. 
The governorates claim that they have no financial 
allocations and at the same time they cannot present 
these hospitals to the investment because the ministry 
does not agree on the investment of the hospitals. Thus, 
the hospitals have been incomplete; they have problems 
as the German maintenance on the equipment shall be 
for a period of 5 years. Three years passed from now 
and these hospitals are incomplete. What I mean is that 
the overlap of powers and waive between the center 

                                                           
581 R 2 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, July 14, 2016. 
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and the region often harm the governorates because 
they cannot afford to invest the correct investment”.582 
 
 

 
4.4.2.4 Administrative Decentralization after the Issuance of the Governorates 

That are not Organized in a Region Law No. 21 of 2008 

In this section, the powers granted by the Constitution of the Iraqi governorates will 

be discussed. The Constitution pointed out that each provision that does not stipulate 

exclusive powers of the federal authorities will be within the powers of the regions 

and governorates that are not organized in a region. In addition, the priority of the 

other shared powers shall be given to the law of the regions and governorates that are 

not organized in a region. The Constitution does not only suffice with this expanded 

trend of the powers of the governorates to this limit, but it also tries to confirm this 

trend in sporadic provisions, including the emphasis that governorates shall grant the 

financial and administrative broad powers in a way that enables them to manage their 

affairs according to the principal of administrative decentralization so what these 

financial and administrative broad powers are and what its scope is to exercise it. 

 

Furthermore, the Constitution does not provide examples of the administrative and 

financial broad powers. Instead, organizing these powers is left to a law enacted by 

the authority of federal legislature. Indeed, on March 19, 2008, Law of Governorates 

No. 21 of 2008 was issued and this law was called the law of the governorates that 

are not organized in a region.583 This law came to replace the CPA Order No. 71 of 

2004. The reasons why this law was enacted include the powers granted by the 

Constitution for the governorates and the purpose of organizing these powers that are 

                                                           
582 R 5 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 
2016. 
583 Matthew S. Mingus, "Progress and Challenges with Iraq's Multilevel Governance," Public Administration 
Review 72, no. 5 (2012):4. 
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consistent with the form of the new state based on federalism and administrative 

decentralization. 

 

When studying the administrative decentralization addressed in the beginning of this 

chapter, it has been found that the administrative decentralization is based on 

elements that should be available in order to complete its image and success as an 

administrative system. These elements should be also interrelated and should 

complement each other. Therefore, if the Law of Governorates dealt with 

administrative decentralization and elements of this system, then the distribution of 

the administrative function would be between the federal government and the 

governorates that are not organized in a region. One may pose a question! Does it 

create a system that is different from the administrative decentralization? Hence, in 

order to answer the above question, the following issues should be addressed as 

follows:  

 

4.4.2.4.1 The Powers of the Governorates  

The Law of Governorates No. 21 of 2008 pointed out that the governorate has two 

authorities: The first is known as the governorate‟s council which is the highest 

legislative controlling authority within the governorate;584 while the second is the 

highest executive head authority in the governorate and it is known as the 

governor.585 The Law of Governorate grants council of governorates and governor 

the powers in accordance with the principle of administrative decentralization. Thus, 

Article 7 of the Law of Governorates includes the powers of the governorate‟s 

council; these powers are very wide and they reach 17 paragraphs. In addition, 

                                                           
584 Article 2 of Law of governorates that are not organized in a region No. 21 of 2008. 
585 Article 24 of Law of governorates that are not organized in a region No. 21 of 2008. 
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Article 31 of the law stipulated that the powers of the governor are wide and reach 11 

paragraphs. It is worth mentioning that the provisions of this law shall not apply to 

Baghdad governorate because the Constitution of 2005 shall be regulated the status 

of the capital by a law. From the name of the law, it is evident that its provisions 

shall not apply to the governorates in a region. Therefore, the provisions of this law 

shall not apply to the governorates such as Sulaimaniyah, Arbil, and Dohuk because 

they constitute the KRG. The power of regulating the matters of these three 

governorates falls within the purview of the region. It is crucial to note that a law for 

the governorates of the Kurdistan region has been already issued.586 Hence, this 

section dealt with the powers exercised by the governorates as follows: 

 

a) Legislating of Laws 

The Law of Governorates considers the governorate‟s council as the highest 

legislative authority at the level of the governorate. This Law grants power to the 

council to make local legislations within the governorate. The issuance of the 

legislation is considered as the last stage in the process of making of the legislation. 

The Law of Governorates does not show the role of the governorate‟s council in the 

previous phases of the issuance of the laws stages represented by the stages of 

proposing the law in a way that discusses and votes on the law. This means that the 

law does not include organizing legislative stages that precede the issuance of the 

stage and determine the role of both of the governor and the governorate‟s council. 

This will generate practical difficulty when applying the legal provisions and put 

them into practice because the Law of Governorates does not determine the role of 

the governor and the governorate‟s council in stages of legislation. Thus, enacting 

                                                           
586 Law No.3 of 2009 for Governorates of Kurdistan, the Iraqi journal Al–Waqaa in Kurdistan, No.100, 1/6/2009, 
37, wiki.dorar-aliraq.net/iraqilaws/law/21204.html (accessed October 30, 2016). 
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the local legislation and the extent of the contribution of the governor as a 

representative for the local executive authority in the process of legislation has not 

mentioned in the Law. 

 

In addition, this matter departs from the provisions of Article 122 of the Constitution, 

which only gives the governorates the practice of administrative and financial powers 

in a way that enables them to manage their affairs according to the elements of 

administrative decentralization system. It has been found that the above Article does 

not include the authorization of legislative authority to the local bodies. This issue is 

only mentioned in the states that adopt the federalism because legislating laws at the 

regions of a federal state is considered as one of the fixed rights; the parliament of 

the region adopts this task provided that it does not contradict these laws of regions 

with the Federal Constitution and the Constitution of the region.587  

 

Thus, it is impermissible to grant the governorates‟ councils the authority to issue 

laws because this act belongs to the federal legislative authority and legislative 

councils in the regions. In the same context, Respondent 9 pointed out that: 

 
 “The governorate has the right to legislate. 
Unfortunately, this was mentioned in the law of the 
governorates and it is wrong because once the 
governorate is given the right to legislate, it became a 
region. What distinguishes decentralization from 
federalism is the right to legislate. Therefore, under the 
governorates law, the governorates will become like a 
region by the passage of time”.588 
 

Furthermore, Article 28 of the Constitution pointed out that it is impermissible to 

impose taxes and fees except by law. Therefore, the Law of the Governorates in 

                                                           
587 Abdul Ghani Bassiouni Abdullah, Mediator in the Political Systems and Constitutional Law, n 187, 112-115. 
588 R 9 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 8, 
2016. 
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Article 22/First stipulates that "Collect taxes, fees and wages pursuant to the federal 

laws in force" which is regarded as an unequivocal matter. However, the 

governorates‟ councils headed questions to the Federal Supreme Court, requesting a 

statement of opinion from the court about the possibility of enacting laws relating to 

imposing and collecting local taxes.  

 

The Federal Supreme Court has shown its opinion on the possibility of enacting laws 

relating to imposing and collecting local taxes by stating that:  

“The councils of the governorates that are not 
organized in a region have right to enact the laws 
pertaining to imposing, collecting and spending local 
taxes and to enact the laws relating to imposing, 
collecting, and spending the fees and fines in a way that 
enables them to manage their affairs according to the 
principle of administrative decentralization granted by 
Article 115 of the Constitution”.589  

 

In the same thread, a resolution was issued by the Federal Supreme Court at the 

request of the Legal Department of the Council of Representatives about the power 

of councils of governorates that are not organized in a region. It stated that the 

governorate‟s council does not have the legislative feature to enact local laws, but it 

exercises its administrative and financial broad powers based on Article 122/Third of 

the Constitution.590  

 

Accordingly, it has been found that there is a contradiction found in the Federal 

Supreme Court. The Constitution obliges giving the governorates that are not 

organized in a region the administrative and financial broad powers. It does not 

stipulate granting these governorates legislative powers due to a simple reason; they 

                                                           
589 The Federal Supreme Court decision No. 16 of 2008, www.iraqja.iq/t.2008/ (accessed November 1, 2016). 
590 The Federal Supreme Court decision No. 9 of 2007, www.iraqja.iq/t.2008/ (accessed November 1, 2016). 
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act according to the principle of administrative decentralization which only relates to 

the administrative function. The exercise of legislative powers shall also be under the 

Constitution.591  

 

Therefore, the researcher concludes that what is stated in Article 2/First of the Law 

of Governorates on granting the governorates the issuance of local legislation is 

considered as unconstitutional and contrary to the provisions of Article 122 of the 

Constitution. The opinion of the Federal Court No. 16 of 2008 is contrary to its 

Resolution No. 9 of 2007, besides the resolution of the Federal Court has more 

obligated than its opinion. 

 

b) Other Powers 

The Constitution granted the governorates that are not organized in a region the 

participation in the field of administration of various institutions of the federal state, 

in missions, in studies fellowships, and in regional and international conferences. 

Also, the Constitution referred to the establishment of a public body to ensure these 

rights. It allowed the representatives of the governorates to join the membership of 

the public body.592 

  

Additionally, the Constitution granted the representatives of the governorates that are 

not organized in a region the right to the membership of a public commission. The 

purpose of this act is to monitor the allocation of federal revenues to verify the 

fairness of the distribution of grants, aids, and international loans to be given to the 

regions and governorates that are not organized in a region. These are granted the 

                                                           
591 Zuhair Al-Hassani, Administrative Decentralization in the Legal System of Governorates That are not 
Organized in a Region, Conference of Administrative Decentralization in Iraq, (2012): 22. 
592 Article 105 of the Iraqi Constitution of 2005. 
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power to check the optimal use of federal resources and their sharing in addition to 

ensuring transparency and equity when allocating these funds.593 As for the 

representation of the governorates at embassies and diplomatic missions, it has been 

addressed earlier when discussing Chapter Three to avoid the repetition.  

 

Thus, the Constitution treated the governorates the same way like the regions despite 

the difference between them. The region represented by the political unit adopts the 

federal system while the governorates represented by administrative units adopt 

administrative decentralization system. In the same context, Respondent 10 pointed 

out that:  

“The overlap in the distribution of powers included in 
the mentioned Articles, 114, 115, 
121/Second/Fourth/Fifth incorrect because it leads to 
raise the level of the governorate that are not organized 
in a region to the level of the region. The governorates 
should exercise their powers in accordance with the 
principle of administrative decentralization, whereas 
the regions shared all the three legislative, executive 
and judicial authorities with the centralized 
government”.594 

 

Concerning the governor, the law stipulated that it is not permissible to exempt the 

governor from his post, i.e. his dismissal, unless the absolute majority of the 

members of the governorate‟s council agree. This dismissal is based on exclusive and 

specific reasons such as the lack of integrity, exploiting his career post, causing the 

waste of public money, the loss of one of the conditions for membership, negligence 

or intentional dereliction of duty and responsibility. The law gives the Parliament the 

right to dismiss the governor by absolute majority upon a proposal from the Prime 

                                                           
593 Article 106 of the Iraqi Constitution of 2005. 
594 R10 (Academic), interviewed by using email, August 29, 2016. 
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Minister due to the same reasons mentioned above.595 Additionally, the Law of 

Governorates requires the issuance of a republican decree to appoint a governor.596 

The researcher mentioned that issuance of a republican decree to appoint a governor 

is not allowed because it is not the prerogative of the President that is constitutionally 

prescribed. Therefore, it is better for the governor to exercise his powers after 

gaining the approval of the governorate‟s council and taking an oath. Also, this issue 

does not require a republican decree. 

 

To summarize the aforementioned, the Constitution admitted the governorates with 

federal powers like regions. Hence, federalism in Iraq contrasts with other federal 

states because the stage of writing the Iraqi Constitution was difficult under the 

circumstances which were contemporary with its writing process. This process was 

represented in the failure to reach a political consensus on many of the issues, 

including the regions that formed the federal state except the Kurdistan region. This 

led to the fact that the Iraqi Constitution adopted a system combining federalism and 

administrative decentralization.597 

 

 In addition, the grant of powers mentioned above and others came as a result of the 

drafters of the Constitution to weaken the federal government against the expansion 

of the powers of the decentralized administration through the equality between 

regions and governorates that are not organized in a region on the belief that the 

Constitution sought to achieve the principle of equality in various means. However, 

the access to this goal is impossible to be achieved with the adoption of decentralized 

administration method for these governorates. 

                                                           
595 Article 7/Eighth/2 of Law of governorates that are not organized in a region No. 21 of 2008. 
596 Article 26/First of Law of governorates that are not organized in a region No. 21 of 2008. 
597 Article 116 of the Iraqi Constitution of 2005. 
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Thus, the Constitution in this aspect includes clear confusion in clarifying the 

regulatory framework governing the powers and rights of governorates. On the one 

hand, the Constitution adopts administrative decentralization system for them. On the 

other hand, it gives them the powers and similar rights to those given to the regions 

in the framework of the federal state. It stipulated that the governorate shall have the 

right to have its own Constitution. Concerning the law of the governorates that are 

not organized in a region No. 21 of 2008, the absence of clear and comprehensive 

vision of the role of administrative decentralization which should be done by the 

local authorities has been noted. This is evident that the legislator mixes between the 

administrative decentralization and federalism in terms of determining the powers 

despite the explicit differences between them. 

 
 
4.4.2.4.2 The Control Over the Governorates  

Despite the independence of local bodies, they are under the control of the federal 

government in order to emphasize the unity of the political and administrative state 

and to ensure the legality of the acts of those councils.  It also aims to make sure that 

these councils act on a certain degree of efficiency and at the various levels of 

administrative units within the scope of the state.598 The control leads to ensure the 

achievement of the objectives of public policy of the state as well as checking the 

commitment of these bodies to respect this policy and doing what has been vested 

                                                           
598

 It means that the local councils are subject to a certain amount of administrative control by the central bodies 
in order to ensure the survival of its local policy within the scope of the general policy of the state and to ensure 
that it will not lean to the independence or secession. In addition, the legitimacy of decisions and actions of 
decentralized bodies should be guaranteed as well as achieving the coordination among its various actions. The 
scholars of law differed concerning its naming; there are those who call it the administrative controlling and those 
who prefer to call it administrative guardianship. The first team objects to name it as administrative guardianship 
since guardianship is associated with the lack of eligibility, whereas the local councils have full eligibility 
because they should start their acts. However, there is another team preferring to name it as the administrative 
guardianship because the administrative law, according to its point view, borrowed some of the terms from the 
private law, gaining a certain meaning such as administrative contracts and responsibility, etc. 
Hamdi Alaqbilat, Administrative Law, n 534, 112-113; Mohiuddin Al Qubaisi, Administrative Law, n 543, 31. 



 

244 
 

with the powers to be implemented.599 The control of the central government consists 

of many types of control of bodies such as the right of the central government to 

appoint members of the local councils (Governorate Councils), the right to dissolve 

or cancel these councils, the right to dismiss its members. Therefore, the central 

government control over the work of the local councils, such as the right of the 

central government to ratify or nullify the decisions taken by these local councils.600 

In the chart below, it shows the types of the control of the central authorities over 

local councils. 

 

Figure 4.2. Types of the Control of the Central Authorities over Local Councils 

 

                                                           
599 Khaled Samara Al-Zoubi, the Formation of Local Councils and its Impact on Efficiency (Alexandria: 
Knowledge Facility, 1984), 268-269. 
600 Iraqi Organization for Human Rights Coordination, Administrative Decentralization and Governorates 
Council in Iraq, 2006, 5. 
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The constitutional and legislative changes witnessed by Iraq after 2003 led to deny 

the whole control from the center to the governorates‟ councils. Thus, the TAL of 

2004 has been founded for the principle of weakening the control of the centralized 

administration. This law referred to the enjoyment of the governorates‟ councils with 

absolute independence from the federal government.601 It strengthened the issuance 

of CPA Order No. 71 of 2004. This trend stressed the idea of independence of the 

governorates‟ councils with the cancellation of the whole control or supervision from 

any ministry or institution not linked to the ministry.602 

  

Additionally, the Constitution of 2005 went in the same direction as it stressed that 

the governorate‟s council shall not subject to the control or supervision of any 

ministry or any institution not linked to the ministry though this council had 

independent funds.603  

 

Then, the intention of the Constitution is clear in making the governorate‟s council a 

substitute for the centralized administration within the governorate. It is also clear in 

building the series of its independence by using the phrases „control and supervision‟ 

with respect to the expression of controlling all its forms. Thus, the Iraqi Constitution 

has ignored a key element of administrative decentralization. However, there are 

other forms of control over local councils. These forms are represented as follows: 

 

a) Legislative Control 

The Law of Governorate No. 21 of 2008 in Article 2/Third stipulates that “The 

councils shall be subject to the control of the Council of Representatives”. This 

                                                           
601 Article 55/A of Law of Administration for the State of Iraq for the Transitional Period of 2004. 
602 Paragraph 3 of the Second Section of the CPA Order No. 71 of 2004. 
603 Article 122/Fifth of the Iraqi Constitution of 2005. 
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means that the Council of Representatives can more or less determine the powers of 

these councils as well as the right of dissolving the governorate council through 

enacting new legal provisions or modifying valid legal provisions. However, this 

provision contradicts the provisions of the Constitution and violates the principle of 

administrative decentralization. The Constitution determined the powers of the 

Council of Representatives under Article 61 thereof exclusively. It did not point out 

that one of the powers of the council is the control over the governorates‟ councils. 

Hence, it is impermissible for them to add new powers by the law of governorates. 

As for the violation of the provision of the principle of administrative 

decentralization, the decentralized bodies are subject to the control of the federal 

executive power in the capital. Involving the legislative authority in this matter and 

giving it the authority of controlling local councils is regarded as a clear violation of 

one of the elements of administrative decentralization.  

 

Therefore, it would be better if the local councils are subject to the federal executive 

authority by the Constitution. Consequently, the Council of Representatives is able to 

control these councils automatically through the process of the parliamentary 

controlling over the whole executive authority according to the foundations of the 

Parliamentary System under which the government will be responsible for their 

actions as well as implementing its functions before the parliament. 

 

Furthermore, the controlling power granted to the Council of Representatives gives a 

number of rights. The most prominent one of these rights is probably the dismissal of 

the governor with the absolute majority of the Council of Representatives based on a 

proposal provided by the prime minister due to some reasons such as dishonesty, 
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exploitation of job position, wasting of public money, loss of membership 

requirements, negligence or deliberate dereliction of duty and responsibility.604  

 

However, in its provision of this regulation of the controlling power, the law of the 

governorates that are not organized in a region No. 21 of 2008 created a new power 

for the Council of Representatives with a legal tool that is lower than the 

Constitution. This new power is the law. This is impermissible since the powers of 

the Council of Representatives are determined by the Constitution exclusively. On 

the other hand, the dismissal of the governor is supposed to be related to the power of 

the centralized executive authority as long as the governorates that are not organized 

in a region are operating according to the principle of administrative decentralization. 

This means that he represents the centralized executive authority in his governorate.  

 

Thus, the Council of Representatives has no interference in this regard. If one 

assumes that the Council of Representatives constitutionally has such power, its 

distribution to two entities is unacceptable because the governorate‟s council 

specializes in the dismissal of the governor according to item Eighth/First of the 

same Article, meaning that those who own the authority of appointment own the 

authority of the dismissal even though it is not stipulated in the law. Consequently, 

there is no logical justification for the involvement of the Council of Representatives 

in the exercise of this administrative power since it is far from its powers. 

 

The other controlling power granted to the Council of Representatives is the 

dissolving of the governorate‟s council according to the provisions mentioned in the 

                                                           
604 Articles 7/Eighth/2 of Law of governorates that are not organized in a region No. 21 of 2008. 
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Article 20/Second of the law of the governorates that are not organized in a region. It 

stipulates that:  

“The Council of Representatives may dissolve the 
Council by absolute majority upon the request of the 
Governor or one-third of the members of the 
Governorate Council in the event that one of the 
reasons mentioned above is met”. 

 

 It has been noted that the aforementioned provision contradicted the Article 61 of 

the Constitution. This Article determined the powers of the Council of 

Representatives exclusively. In addition, the mentioned power is regarded as an 

administrative power, and then there is no need to involve the Council of 

Representatives in its practice. Additionally, the aforementioned contradicted the 

elements of administrative decentralization which have already been discussed, 

posing a legislative challenge in which its removal requires an amendment to this 

law. 

 

b) Popular Control  

The Popular Control is exercised by the various political parties. These parties may 

be involved in planning the public policy of the state. They may interfere in the 

selection of members of local bodies; they either nominate some of their members 

and make the required publicity or they recommend some members in order to gain 

the members‟ approval or disapproval concerning the nomination like what happened 

in the elections of the councils of the governorates that are not organized in a region 

in Iraq which took place on December 31, 2008.605   

 

                                                           
605 Saad Hamid Al-Saadi, "The Role of Universities in Strengthening the Relationship between the Civil Society 
and Democracy in Iraq," The International and Political Journal (2010): 93. 
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In Iraq, the popular control is regarded as another form of control over the 

governorates‟ councils that are not organized in a region due to the fact that the 

Constitution prevents the control and dependency by the central government over 

these councils. However, the Constitution gives the control of these councils to the 

people in the governorate. This can be done through civil society organizations, the 

institutions of media and the press. This issue was included in Article 38 of Iraqi 

Constitution. It stipulates that:  

 
“The State shall guarantee in a way that does not 
violate public order and morality: 
A. Freedom of expression using all means. 
B. Freedom of press, printing, advertisement, media 
and publication. 
C. Freedom of assembly and peaceful demonstration, 
and this shall be regulated by law”. 
 
 

Despite the importance of this type of control, it cannot lead to impressive results 

under the circumstances experienced by Iraq, making it almost incapable of 

achieving the requirements of the local development. 

 

c) The Control of Independent Bodies 

Iraq adopted the control of independent bodies and organizations instead of the 

government control adopted by most states. The Constitution prevents any type of 

control offered by the centralized government over local councils, but it stipulates the 

establishment of independent bodies. It also entrusts these bodies with the task of the 

control over the matters including the public sanitation, the preservation of public 

money from waste and loss, and financial and administrative corruption. The 

examples of the control of independent bodies include the integrity commission and 
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the office of financial control.606 The aforementioned was confirmed by the law of 

the governorate. This law stipulates that:  

 
“The Governorate departments and councils shall be 
subject to the monitoring and auditing of the Board of 
Supreme Audit of Iraq and the branches of the 
independent bodies formed in accordance with the 
Constitution”. 607 
 
 

The exclusion of the control of centralized authority over the governorates‟ councils 

caused distortion and keeping away from the elements of administrative 

decentralization. Then, the powers of these councils approach from the legislative 

authorities in the federal state. This indicates the confusion between the 

administrative decentralization and the political decentralization in which the 

Constitution drafters has fallen.608  

 

d) Judicial Control 

The supervision of the judicial authority on the acts and deeds of the members of the 

governorate councils in which these actions are considered as crimes in the law. 

These deeds and actions include bribery, embezzlement, etc. They are also 

represented by the administrative judiciary control. The administrative judiciary 

specializes in considering the conflicts relating to the actions of the decentralized 

bodies. It cancels the resolutions that are contrary to the law. This means that its role 

                                                           
606 Article 102 of the Iraqi Constitution of 2005 stipulates that: “The High Commission for Human Rights, the 
Independent Electoral Commission, and the Commission on Public Integrity are considered independent 
commissions subject to monitoring by the Council of Representatives, and their functions shall be regulated by 
law.” 
Article 103 stipulates that: “First: The Central Bank of Iraq, the Board of Supreme Audit, the Communication and 
Media Commission, and the Endowment Commissions are financially and administratively independent 
institutions, and the work of each of these institutions shall be regulated by law. 
Second: The Central Bank of Iraq is responsible before the Council of Representatives. The Board of Supreme 
Audit and the Communication and Media Commission shall be attached to the Council of Representatives. 
Third: The Endowment Commissions shall be attached to the Council of Ministers.” 
607 Articles 47 of Law of governorates that are not organized in a region No. 21 of 2008. 
608 Ismail Alwan Al-Tamimi, "Conflict in the Terms of Reference of the Provinces in the Constitution of 2005 
and the Law of Provinces," Thought Dialogue, no. 24 (2013): 178. 
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is involved in the control over the verification of orders and administrative decisions 

that may be issued in a way that violates the law. Hence, Article 6/Third of Law of 

governorates that are not organized in a region stipulates that: 

 
 “A Council member may appeal the decision of 
removal to the Administrative Judiciary Court during 
thirty (30) days of notification of the decision”. 
however, the law of the Federal Supreme Court 
included contrary to the Law of Governorates; it is also 
stipulated that the power of the Federal Supreme Court 
“is to settle the conflicts relating to the legitimacy of 
laws, resolutions, regulations, instructions and the 
orders issued by any party that has the right of its 
issuance and cancels those that contradict them....”609  

 

To sum up, the control of the centralized authority over the local bodies is not 

absolute but it is limited by restrictions derived from the principle of the 

independence of the decentralized bodies so that the centralized authority cannot 

exceed the limits of its control. On the other hand, adopting the method of 

administrative control depends on the depth of the application of administrative 

decentralization system. The control might be graded in terms of severity according 

to the application of administrative decentralization and the accumulation of 

experiences of the local councils and the local population at the same time. The 

control reaches its highest seriousness when the application of administrative 

decentralization is recent. Thus, the control shrinks gradually with the passage of 

time and the accumulation of experiences. 

 

In conclusion, there is a general consensus among the respondents. The governorates 

that are not organized in a region enjoy very wide powers in a way that enable them 

to get out from the scope of administrative decentralization to get to the level of the 

                                                           
609 Article 4/Second of Law of the Federal Supreme Court No. 30 of 2005. 
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regions that adopt the federalism. This leads to an overlap. This overlap occurs in the 

exercise of powers among the federal government, the governorates, and the 

regions.610 

 

4.5 Conclusion 

In this chapter, the administrative decentralization based on the division of 

administrative function between the centralized government and the local bodies has 

been discussed. The administrative decentralization is divided into two types. These 

are the regional decentralization and the decentralized facilities. In addition, the 

establishment and the success of administrative decentralization depend on the 

availability of a set of elements, namely the existence of local interests that 

distinguish them from the national interests and the existence of local entities 

sponsoring those interests with the presence of a control exercised by the centralized 

government over the local bodies in the state. 

 

As for Iraqi context, it experienced constitutional and legislative changes after the 

fall of the political regime in 2003. Hence, the administrative organization in Iraq 

moved from the administrative centralization exercised by the centralized 

government to the administrative decentralization system in managing the Iraqi 

governorates. 

 

                                                           
610 R 1 (CDC), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 2016; R 2 
(Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, July 14, 2016; R 3 
(Academic), interviewed by using email, July 17, 2016; R 4 (Academic), interviewed by using email, July 2, 
2016; R 5 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 
2016; R 6 (Academic), interviewed by using email, July 18, 2016; R 7 (CDC), interviewed by the researcher, in 
the Iraqi Parliament, Baghdad, Iraq, September 8, 2016; R 8 (Academic), interviewed by the researcher, in 
Baghdad University, Baghdad, Iraq, August 31, 2016;R 9 (Parliamentarian), interviewed by the researcher, in the 
Iraqi Parliament, Baghdad, Iraq, September 8, 2016; R 10 (Academic), interviewed by using email, August 29, 
2016; R 11 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, August 4, 
2016;  R 12 (CDC), interviewed by using email, September 8, 2016. 
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Thus, the governorates that are not organized in a region enjoys legislative, 

executive, financial wide powers, exceeding what is adopted in accordance with the 

principle of administrative decentralization and approaching from the legal status of 

the regions that adopt federalism. The Iraqi Constitution made the governorates 

become at the same level of the regions. This is regarded as a feature characterized 

by Iraqi federation away from the other federations. Moreover, there is contradiction 

in the provisions of the Constitution governing the governorates. It is important to 

note that this contradiction may sometimes appear in the paragraphs of the same 

Article governing the position of the governorates. 

 

Additionally, the Constitution of 2005 prevented any control from the centralized 

government over the local bodies. Therefore, it violated the elements of 

administrative decentralization. The amending law of the governorates that are not 

organized in a region No. 21 of 2008 subjected the governorates‟ councils to the 

control of the Council of Representatives. Hence, this is considered as a violation of 

the provisions of the Constitution as well as the elements of administrative 

decentralization. Accordingly, there is a clear confusion between the concepts of 

administrative decentralization and the federalism in the provisions of the 

Constitution which organized the relationship among the federal government in the 

capital, the governments of the regions, the governorates that are not organized in a 

region, and the powers exercised by all of them. 

 

Consequently, this situation causes several problems between the political units and 

the administrative units that form the Iraqi federalism concerning the effective 

exercise of the powers for each of them as well as regulating their relationship with 
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the federal government or between each other. As for the governorates, this situation 

may form a step towards the formation of federal regions. 
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CHAPTER FIVE 

CONSTITUTIONAL ORGANIZATION OF KURDISTAN 

REGION 
5.1 Introduction 

The federal states differed in the ways of its formation according to the political, 

social, cultural and economic conditions that led to its establishment. Federal states 

usually include a number of regions. All countries that followed the federal system 

consist of two or more regions. As for the Iraqi federalism, it is based on the 

existence of one region which is the Kurdistan region and this issue unique in the 

Iraqi Constitution of 2005. In this chapter, the legal status of the Kurdistan region 

before 2003 and the legal status of the Kurdistan region under the Constitution of 

2005 will be addressed. Under this chapter, the researcher answered the fourth 

research question and achieved the fourth research objective. 

 

5.2 The Legal Status of Kurdistan Region before 2003 

This chapter discusses the legal recognition of the Kurdistan region under the 

Resolution of the Iraqi RCC of 1970, the role of the UNSC Resolution No. 688 of 

1991 in the emergence of the Kurdistan region and its constitutional institutions, and 

the declaration of federalism by the KNA. 

 

5.2.1 Legal Recognition of Kurdistan Region 

On March 11, 1970, the Iraqi RCC issued two resolutions relating to the Kurdish 

issue. The first Resolution No. 247 includes amending the interim Constitution of 
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1970 under which the following paragraph was added to Article 8 of the mentioned 

Constitution. It stipulated that: 

 “The region where most of their populations are from 
Kurds enjoys the autonomy based on what is 
determined by law”. 
 
 

As for the second Resolution No. 248, it includes the promulgation of the Law of 

Autonomy No. 33 of 1974.611 After the amendment referred to above, the interim 

Constitution of 1970 approved granting the autonomy to the Kurdistan region.612  

 

The researcher pointed out that the Constitution of 1970 did not specify the 

framework of the Kurdistan region or the autonomy it enjoyed. The Constitution 

referred only to the autonomous region which had Kurdish majority. It would have 

been better if the Constitution of 1970 specified the general framework of the 

autonomy and it did not leave the important issues to the law that is to be issued 

thereafter. 

 

 Consequently, the autonomy is not only a national demand to obtain part of the 

powers of the public authority, but it is also an exercise of power in a particular 

national region within the state.613 The Constitution of 1970 gave the issue of 

regulating the way how to grant autonomy to the Kurdistan region to the Law of 

Autonomy No.33. The Law of Autonomy did not include any practical content to 

achieve this regulation because it contained many shortcomings in which it only 

                                                           
611 The Autonomy Law No. 33 of 1974, the Base of the Legal Legislation, 
http://www.iraqld.iq/LoadLawBook.aspx?SC=130320132730375 (accessed March, 4 2017). 
612 Autonomy is a decentralized system based on recognition of a region that is ethnically and nationally distinct 
within the state of by the independence in administering its affairs under the supervision and control of the 
centralized authority. 
Mohammed Alhmaondi, Autonomous Systems and Administrative Decentralization and Political (Cairo: the 
Future of the Arab House, 1990), 223. 
613 Fred Assrd, Kurdish Situation after Law of Iraqi State Administration, n 10, 12. 
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included administrative decentralization and did not address the political 

decentralization as the case in other countries that applied the autonomy like Italy 

and Spain.614  

 

In addition, this law did not include the distribution of legislative, executive and 

judicial powers. The internal sovereignty was not distributed in Iraq under the 

autonomy law between the centralized government and the institutions of the 

autonomy whether it has been in the field of legislation, implementation or judiciary. 

Paragraph C of Article 1 of the Law of Autonomy indicated that the Autonomous 

region is considered as an administrative unit with juristic personality enjoining 

autonomy. Thus, the “management” is different from the meaning of sovereignty. 

The management means to implement the law and conduct daily affairs, whereas 

governance usually includes the meaning of sovereignty. Therefore, Kurdistan did 

not even enjoy autonomous management.615  

 

The researcher also explained that despite the shortcomings included by the Law of 

Autonomy and the negative aspects accompanied its application on the ground, the 

Law of Autonomy No. 33 and Article 8 of interim Constitution of 1970 constituted 

the legal basis that led to the official recognition of Kurdistan region by the Iraqi 

government at the time as a distinct and different region within the Iraqi state. It is 

the basis that laid the foundation for independence against the regime at that time. 

This issue will be then addressed later. 

                                                           
614 Shoresh Hassan Omar, Characteristics of Federal System in Iraq, n 13, 69. 
615 Mohammed Alhmaondi, Autonomous Systems and Administrative Decentralization and Political, n 612, 92. 
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5.2.2 The Role of the United Nations Security Council Resolution No.688 of 1991 

in the Emergence of the Kurdistan Region and its Constitutional Institutions 

The UNSC Resolution No. 688 of 1991 was issued due to the Kurdish migration in 

late March in 1991 towards the Turkish and Iranian borders to protect the Kurdish 

people in particular and the people of Iraq in general from the oppression of the 

political system at the time. This Resolution is considered as the first legal document 

after the Treaty of Sevres,616 which cares about the Kurds and mentions them by 

name. Therefore, this Resolution was of legal and political importance to protect the 

rights of the Kurds. It was also a reason for the emergence of Kurdistan region as a 

federal region within the framework of the Iraqi state and the establishment of its 

own institutions. Hence, this part of this chapter discusses the circumstances and 

reasons that lead to the issuance, the content and legal importance of the Resolution 

No. 688 as well as the legal and political implications thereof. 

 

5.2.3 Circumstances and Reasons Leading to the Issuance of Resolution No. 688 

After the end of the Second Gulf War in 1991, and the defeat of Iraqi forces in front 

of the coalition forces, and the announcement made by President George W. Bush, 

that the Operation Desert Storm ended on February 27, 1991,617 the Kurdish seized 

the chance to get rid of the control of the political system. A popular uprising arose 

in most of the cities of Kurdistan at the beginning of March in 1991 in response to 
                                                           
616 The Treaty was signed on August 10, 1920 between the Allies and Turkey. The ratification made by the 
Ottoman state on this Treaty was a reason for its disintegration and collapse. This treaty included the 
abandonment of the Ottoman Empire from all its lands inhabited by non-Turkish speakers. In addition, the treaty 
referred to the right of the people of Kurdistan to hold a referendum to determine the fate of the region which also 
included the area of Mosul. However, this treaty was not implemented as it was replaced by the Treaty of 
Lausanne 1923 which ruled out any hope that the Kurds would have an independent state or an international 
recognition about them. 
Hakan Ozoglu, Kurdish Notables and the Ottoman State: Evolving Identities, Competing Loyalties, and Shifting 
Boundaries (SUNY press, 2004), 83-84; Philip Marshall Brown, "From Sevres to Lausanne," The American 
Journal of International Law 18, no. 1 (1924): 113; A. E. Montgomery, "The Making of the Treaty of Sèvres of 
10 August 1920," The Historical Journal 15, no. 4 (1972):775. 
617 Adam Roberts, "Humanitarian War: Military Intervention and Human Rights," International Affairs (Royal 
Institute of International Affairs 1944- ) (1993): 436; Michael M. Gunter, "The Kurdish Question in Perspective," 
World Affairs 166, no. 4 (2004): 197. 
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the policy of repression and annihilation practiced by the Iraqi government against 

the Kurds. As a result, most of the cities of Kurdistan were not controlled by the 

central government in Baghdad.618 

 

Then, the uprising moved to the southern and central of Iraq, leading to the loss of 

the political system control of fourteen governorates of the Iraq's eighteen 

governorates. This was considered as a public explicit expression towards the 

rejection of the Iraqi people to the regime at the time.619 After the Iraqi signing of the 

document of surrender to the coalition in the Safwan Tent, the Iraqi army was able to 

regain control of the cities of central and southern Iraq. Meanwhile, the Iraqi army 

headed towards Kurdistan, but the Kurds left their homes and headed towards the 

Turkish and Iranian borders because they got feared of the Iraqi army.620  

 

This migration resulted in the death of thousands of children, women and the elderly 

as a result of the cold and hunger, leading to the intervention of some countries, 

especially France and Turkey. This migration is considered by these countries as 

mass and the Iraqi government's treatment with them pose a threat to international 

peace and security. These countries requested the Security Council to intervene and 

put an end to this tragedy. The US and UK joined those countries, leading to the 

issuance of Resolution No. 688621 despite the opposition of the representative of Iraq 

in the Security Council that considered this Resolution as interference in the affairs 

                                                           
618 Eric Goldstein, Endless Torment: The 1991 Uprising in Iraq and its Aftermath (Human Rights Watch, 1992), 
1. 
619 Abdul Hussein Shaaban, Sovereignty and the Principle of Humanitarian Intervention (Arbil: Salahuddin 
University Press, 2000), 29. 
620 Shoresh Hassan Omar, Characteristics of Federal System in Iraq, n 13, 74. 
621 Thomas G. Weiss and Kurt M. Campbell, "Military Humanitarianism," Survival 33, no. 5 (1991): 456-457.   
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of Iraq and an attempt to sabotage the internal life as well as dividing Iraq into 

multiple states.622  

 

After the issuance of Resolution No. 688, the coalition countries led by US, UK, and 

France took military and political measures to protect the Kurds and Shiites in Iraq 

on the basis of an international mandate supported by Resolution No. 688. Also, the 

United Nations (UN) carried out a peacekeeping operation, sending international 

police to protect its personnel supervising the humanitarian operation. As a result, 

humanitarian organizations entered Kurdistan.623 The coalition countries then 

imposed a safe zone that was the north of the 36th parallel and a no-fly zone that was 

south of 32 latitude.624 As a result of these measures, the Kurds returned to their 

areas after the withdrawal of the Iraqi army from Kurdistan, while the Kurdistan 

Front managed the affairs of the region during this period. 625  

 

This Resolution was the first initiative issued from the UN after the end of the Cold 

War to intervene in the internal affairs of countries, followed by other Resolutions 

under which the UN intervened in the affairs of other countries such as Somalia, 

Rwanda, etc.626 

 

                                                           
622 Abdul Hussein Shaaban, Sovereignty and the Principle of Humanitarian Intervention, n 619, 30. 
623 Adam Roberts, Humanitarian War, n 617, 436. 
624 No-Fly Zone: The legal Position, BBC News, February 19, 2001, 
http://news.bbc.co.uk/2/hi/middle_east/1175950.stm (accessed March 4, 2017). 
625 The Kurdistan Front was formed in 1988 from the alliance of several Kurdish parties seeking to achieve self-
determination of the Kurdish people within the framework of the Iraqi state. 
Brief on the Kurdistan Region, The Kurdistan Democratic Party, 
http://www.kdp.info/p/p.aspx?p=29&l=14&s=000000&r=389 (accessed March 4, 2017). 
626 Shoresh Hassan Omar, Characteristics of Federal System in Iraq, n 13, 75. 
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5.2.4 The Content of Resolution No. 688 and its Legal Significance 

Resolution No.688 consists of an introduction and 8 paragraphs. It deals with an 

international problem that threatens the international peace and security due to the 

repression experienced by the Iraqi civilian population in general and the population 

of the Kurdish region in particular. Therefore, most paragraphs of the Resolution are 

humanitarian in nature; it stipulates the actions that should be adopted by the UN 

agencies to address the humanitarian situation in Iraq.627  

 

However, this Resolution carried with it an international political and legal character 

since the humanitarian situation suffered by the Kurds was due to political reasons, 

mainly due to the ignorance of the national rights of the Kurds by successive Iraqi 

governments. Also, the actions adopted by the UN and the coalition countries after 

the issuance of the Resolution in the Kurdish region confirmed the international 

political and legal aspect of the Resolution.628 The paragraph 1 of the Resolution 

stipulated condemning the repression suffered by the Iraqi civilian population in 

many parts of Iraq, including the Kurdish region,629 because the main reason for this 

Resolution was the mass migration of the Kurds towards Iran and Turkey due to the 

fear caused by the Iraqi government. 

 

The Resolution also included a reference to Iraq's contribution to resolve and stop the 

international problem through dialogue in order to solve the political problems in 

Iraq regarding democratically making political changes in the regime and respecting 

                                                           
627 S/RES/688 (1991), United Nation Security Council, 
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/688(1991) (accessed March 4, 2017). 
628 Abdul Fattah Abdul Razzaq Mahmoud, The Principle of Non-Interference and Intervention in Public 
International Law (Arbil: Mukrayani Foundation Publishing, 2002), 418-420. 
629 Paragraph 1 of S/RES/688 (1991) stipulates that: "Condemns the repression of the Iraqi civilian population in 
many parts of Iraq, including most recently in Kurdish-populated areas, the consequences of which threaten 
international peace and security in the region".http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/688 
(1991) (accessed March 4, 2017). 
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human rights, or it can be through dialogue with the Kurdish representatives to end 

the Kurdish crisis.630  

 

As for the other paragraphs included in Resolution No. 688, they were related to the 

necessary measures that should be taken by the UN agencies. Iraq should therefore 

comply with these measures in order to stop the humanitarian catastrophe that 

afflicted the Kurds in particular and the Iraqis in general. These measures were 

represented by sending relief teams to the affected areas and opening the borders of 

Iraq in front of the intergovernmental and non-governmental organizations.631  

 

With respect to the international legal aspect of the Resolution No. 688, it was issued 

on the basis of the existence of an international problem that threatened international 

peace and security. This issue was stipulated in Chapter VII of the UN Charter. In its 

preamble, the Resolution pointed out there was a serious problem that threatened 

international peace and security and the same Resolution did not explicitly refer to 

Chapter VII. Hence, Chapter VII could be considered the legal basis for Resolution 

No. 688.632  

 

5.2.4.1 Legal and Political Implications of Resolution No. 688 

Resolution No. 688 resulted in the establishment of a security zone safe havens for 

the Kurds in April 1991. Following that action, the Iraqi forces retreated to the south 

                                                           
630 Paragraph 2 of S/RES/688 (1991) stipulates that: "Demands that Iraq, as a contribution to removing the threat 
to international peace and security in the region, immediately end this repression, and in the same context 
expresses the hope that an open dialogue will take place to ensure that the human and political rights of all Iraqi 
citizens are respected". http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/688 (1991) (accessed 
March 4, 2017). 
631 Paragraph 3 of S/RES/688 (1991) stipulates that: "Insists that Iraq allow immediate access by international 
humanitarian organizations to all those in need of assistance in all parts of Iraq and make available all necessary 
facilities for their operations". http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/688 (1991) 
(accessed March 4, 2017). 
632 Abdul Hussein Shaaban, Sovereignty and the Principle of Humanitarian Intervention, n 619, 33. 
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of the 36th parallel. A no-fly zone was imposed to the north of the same parallel. The 

no-fly zone was protected by US, French, UK and Dutch forces during Operation 

named Provide Comfort, that can be seen the no-fly zone in figure 5.1 below.633  

 

Figure 5.1 The No-Fly Zone in Iraq634 

 
Furthermore, the UN sent a team of international police to protect the humanitarian 

agencies that were directed to help the people of the Kurdish region and to rebuild 

the destroyed infrastructure in Kurdistan. The memorandum of understanding which 

was signed between the UN representative and the Iraqi Foreign Minister on April 8, 

1991 was applied for the purpose of imposing a mechanism through which they 

protected and provided assistance to the whole civilian population of Iraq. However, 

it was effectively applied in Kurdistan only.635  

 

                                                           
633 Saadi Ibrahim Hassan, Federalism, n 434, 85. 
634 Kathryn Westcott, "Iraq's Rich Mosaic of People," BBC News Online, 
http://news.bbc.co.uk/2/hi/middle_east/2783989.stm, (accessed February 20, 2016). 
635 Abdul Fattah Abdul Razzaq Mahmoud, The Principle of non-Interference and Intervention in Public 
International Law, n 628, 406. 

http://news.bbc.co.uk/2/hi/middle_east/2783989.stm
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Kurdish parties were able to carry weapons against the Iraqi government. This led to 

the withdrawal of the centralized government, all government employees, Iraqi 

forces represented by the army and police. They withdrew from the north of Iraq.636 

This also led to the creation of a political, legal and administrative void in Kurdistan 

in a way that helped in forming an independent Kurdish administration handling the 

affairs of the region by the Kurdistan Front.637 The first parliamentary elections were 

held in Kurdistan. As a result, the KNA was elected and the first government in 

Kurdistan was formed to fill the administrative void in the region. The judicial 

authority of the region was also organized accordingly.638  

 

Thus, formal legal institutions were formed in the region. Therefore, the affairs of the 

Kurdistan region became independent and outside the authority of the centralized 

government in Baghdad. After five months regarding the formation of the KNA as 

being the competent authority to resolve crucial issues, this Council approved 

Federalism as an appropriate solution to determine the fate of Kurdistan in that 

period.639 

 

Hence, the researcher concluded that the process of constructing legal institutions in 

the region was unilateral as a result of exceptional circumstances created by the 

former regime at that time. Also, the institutions in Kurdistan began to exercise their 

powers without authorization of the centralized government. It is interesting to note 

that the formation of these institutions to manage the affairs of the region went 

against the federalism applied in the countries of the world in which most of these 
                                                           
636 Shoresh Hassan Omar, Characteristics of Federal System in Iraq, n 13, 83. 
637 Srhnk Hamid Al-Barzanji, Elections of the Kurdistan Region between Theory and Practice, n 391, 283-285. 
638 Abdul Rahman Sulaiman Al-Zebari, Legal Status of the Kurdistan Region of Iraq (Arbil: Mukrayani 
Foundation Publishing, 2002), 307-309. 
639 Article 56/2 of Kurdistan National Assembly Law No. 1 of 1992, 
http://www.betnahrain.net/Arabic/Documents/1992.htm (accessed March 4, 2017). 
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federations depended on the existence of an agreement among the components of the 

federation. This was confirmed in the preamble of the Constitutions of federal states 

such as the US Constitution and the Constitution of Switzerland in 1999. 

 

Therefore, the adoption of federalism in Iraq went back to the situations experienced 

by Iraq before 2003. It was adopted to address the status of Kurdistan. This issue was 

addressed by Respondents 2, 5, 9, and 11. As for Respondent 2, he confirmed that:  

 
“Through the application of the federal system, the 
Constitution makers wanted to gather the parts into a 
unified society and therefore our acceptance of 
federalism of the region is a natural eligibility 
consistent with the conditions of the region of 
Kurdistan. The region of Kurdistan had their autonomy 
and privacy under the previous regime. After the 
invasion of Kuwait, there was an isolation of the region 
through the latitudes where the Kurds became out of 
the administration of the centralized government and 
they tried to build up themselves in isolation from the 
state at that time”.640 
 
 
 

5.2.4.2 Declaration and Adoption of Federalism in the Kurdistan Region 

Federalism was declared by the KNA to regulate the relations with the centralized 

government. In this part of this chapter discusses the declaration of federalism by the 

KNA and the legal status of the Kurdistan region after the unilateral declaration of 

federalism as follows: 

 

                                                           
640 R 2 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, July 14, 2016. 
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5.2.4.2.1 Declaration of Federalism by the Kurdistan National Assembly 

Following the elections that took place in the Kurdistan region on May 19, 1992,641 

legal institutions were established in the region. These institutions included 

legislative, executive and judicial powers. The KNA became the competent authority 

to legislate laws and decide the fateful issues of the Kurdish people as well as 

determining the legal relation of the region with the center. This can be acted under 

the law of the KNA No. 1 of 1992.642 After the issue of federalism has turned from 

an idea into a reality as a suitable formula for the status of Kurdistan in Iraq, the 

KNA issued a Resolution No. 22 on 4 October 1992. This Resolution included two 

paragraphs; the first paragraph included the Assembly's approval of the statement of 

the federal union including historical, political and legal facts. This statement was 

considered as the legal basis for the Resolution. As for the second paragraph of the 

Resolution, it determined the legal relationship of the region with the centralized 

authority on the basis of federalism within a parliamentary and democratic Iraq in 

which it believed in pluralism and respected human rights.  This Resolution was 

issued by one side because of the nature of the regime at that time that rejected the 

situation in the region.643  

 

Consequently, the legitimacy of the Resolution stemmed from the legitimacy of the 

KNA which was the result of free elections. Thus, this Assembly found its legitimacy 

from the will of the Kurdish people and from the recognition and support of most 

Iraqi political and intellectual organizations that supported the legitimacy of the 

elections in a way that created this Assembly as being a positive step towards 

                                                           
641 Michael M. Gunter, "The KDP-PUK Conflict in Northern Iraq," The Middle East Journal (1996): 226; 
Michael M. Gunter, A de facto Kurdish State in Northern Iraq, n 390,  295. 
642Article 56 of the Kurdistan National Assembly Law No. 1 of 1992,    
http://www.betnahrain.net/Arabic/Documents/1992.htm (accessed March 4, 2017). 
643 Shoresh Hassan Omar, Characteristics of Federal System in Iraq, n 13, 93. 
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building a democratic Iraq.644 In addition, the KNA also regulated its powers under a 

law of its own, issued by the political leadership of the Kurdistan Front, which 

proved its legitimacy as an authority to manage the affairs of the region after the 

Iraqi government withdrew all its institutions from the region.645  

 

In its recognition of the federal declaration, the KNA adopted paragraph 2 of the 

Article 56 of the Law of the KNA No. 1 of 1992. Thus, the federal declaration was 

regarded as a historic and political document because it marked a historic change in 

the lives of the Iraqi people and determined the new type of relationship between the 

Kurds and the regime in Baghdad on one hand and the Kurds, Arabs, and other 

nationalities and religions in Iraq on the other.  As for being a political document, 

this was due to the declaration of rights and a political action program assumed by 

the unified Kurdistan Front and endorsed by the KNA.646 Thus, the federal 

declaration shaped the relationship with the centralized government described as 

being a kind of exercise of the right of self-determination for the people of Kurdistan 

within the framework of the Iraqi state.647  

 

Therefore, the KNA adopted the federal solution to the Kurdish issue in Iraq as well 

as determining the relationship of the region with the center. This can be done 

through its announcement to the federal declaration on October 4, 1992. This means 

that the people refuse to return and be subject to the rule of centralized authority. 

Additionally, this declaration confirmed that the federal solution in Iraq is linked to 

                                                           
644 Saad Basher Iskander, A policy Review of Federalism and Federal Solution to the Kurdish Question in Iraq's 
Modern History 1921-1992, n 454, 99. 
645 Michael M. Gunter, A de facto Kurdish State in Northern Iraq, n 390, 297. 
646 Saad Basher Iskander, A policy Review of Federalism and Federal Solution to the Kurdish Question in Iraq's 
Modern History 1921-1992, n 454, 120. 
647 Shoresh Hassan Omar, Characteristics of Federal System in Iraq, n 13, 94. 
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the existence of a democratic system based on constitutional institutions.648 On the 

other hand, the Iraqi opposition parties played an important role in the Kurdish issue 

and the implementation of federalism in Iraq. Hence, Respondent 5 in the interview 

stated that:  

 “This system was an option of the Iraqi politicians 
from the days of the Iraqi opposition. There was an 
agreement from the days of the Iraqi opposition based 
on the fact that a future of adopting the federal system 
should be provided when the fall of Saddam's regime. 
Indeed when the regime fell, a federal system was 
established. But this federal system has only involved 
with the region of Kurdistan. So the federation in Iraq 
did not vary and expand; there was no federation for 
the Southern governorates or the central governorates. 
The federal relationship is only limited between the 
Kurdistan and the federal government. It was supposed 
that there should be multiple regions in Iraq. However, 
it was only limited to the application of federalism in 
Kurdistan”.649 
 
 

The most important conferences held by the opposition forces that made the 

federalism its main issue are as follows: 

a) The Conference of Vienna in 1992 

This conference was held from 16 to June 17, 1992 with the presence of several 

political parties. It was called the Iraqi National Congress; the Public Authority for 

the Conference, consisting of 87 members and an executive body made up of 17 

members emerged. During this conference, the right of Iraqi Kurds to self-

determination was emphasized in the form they considered as being appropriate to 

their interests. However, this right was not absolute; it was restrained on the 

condition that they should stay within the Iraqi state in addition to the confirmation 

                                                           
648 Saad Basher Iskander, A policy Review of Federalism and Federal Solution to the Kurdish Question in Iraq's 
Modern History 1921-1992, n 454, 142. 
649 5 (Parliamentarian), interviewed by the researcher, in the Iraqi Parliament, Baghdad, Iraq, September 6, 2016. 
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that the US continued to isolate the center of Iraq from its north and south through its 

imposition of no-fly zones.650 

 

b) Salahuddin Conference of 1992 

Salahuddin Conference was the first political meeting of the Iraqi opposition which 

was held in Iraq on October 27, 1992. A number of the opposition parties 

participated in this conference. Many important issues such as the issue of the 

application of the federal system in the north of Iraq by the Iraqi Kurdish parties 

were discussed. This federal system was previously announced by the Parliament and 

the KRG which was formed a few weeks before holding this conference.651 

 

The conference also witnessed a great insistence of the Kurdish parties on 

recognizing their demand in federalism to the extent that they threatened the 

attendants that they should not be able to work with the rest of the other opposition 

parties if they did not respond to their demands.652 At the end of the conference, it 

issued several recommendations. One of the most important recommendations was 

the recognition of the respect of the will of the Kurdish parties in determining the 

shape of the relationship between them and the Iraqi state, meaning that the unilateral 

decision taken by the parties to apply federalism in the north of Iraq should be 

respected. In addition, as stated in the Vienna Conference, the need to continue to the 

application of the US to no-fly zones and its expansion was confirmed.653  

 

 
                                                           
650 Robert G. Rabil, The Iraqi Opposition‟s Evolution: From Conflict to Unity, Middle East Review Of 
International Affairs, Vol. 6, no. 4 (2002):9. 
651 Saad Iskander, Iraqi Kurdistan Historical Roots of the Federal Project (Baghdad: Strategic Studies Institute, 
2007), 5. 
652 Michael M. Gunter, The KDP-PUK Conflict in Northern Iraq, n 641, 239. 
653 Robert G. Rabil, The Iraqi Opposition‟s Evolution, n 650, 10.  
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c) The London Conference in 2002 

This conference was held from December 14 to 15, 2002. The conference was 

attended by large numbers of Iraqi opposition figures. At this conference, many great 

important issues were discussed. One of the most important issues was the 

generalization of the application of the federal system to include all of Iraq after its 

application was only confined to the north part in addition to the determination of the 

future of Iraq.654  

 

In the same context, these conferences addressed above were not the only 

conferences held by the parties of the Iraqi opposition abroad. They adopted the 

federal system and the call to continue in imposing no-fly zones that separated the 

cities of Iraq, and made it its basic issue. However, there were other conferences such 

as the New York conference, which was held for the period from October 29 to 

November 1, 1999. In that conference, the federalism was recognized in the north of 

Iraq without any conditions or restrictions.655 

  

Based on the aforementioned, the researcher concluded that federalism has gradually 

emerged after the Second Gulf War and following the uprising of March 1991, 

followed by the construction of a safe zone for the Kurds under the no-fly zones with 

the assistance and support from the US. This has made the Iraqi opposition recognize 

the reality of the application of the federalism in the Kurdistan region through their 

conferences since 1991 to the period before the fall of the political regime on April 9, 

2003. 

 

                                                           
654 Saadi Ibrahim Hassan, Federalism, n 434, 92. 
655 Hadi Hussein Alioui, Opposition Parties In Iraq 1968-2003 (Beirut: Dar Scientific Books), 182-183. 
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5.2.4.2.2 The Legal Status of the Kurdistan Region after the Declaration of 

Federalism Unilaterally 

As a result of the political developments that took place in Kurdistan in the wake of 

the Second Gulf War and after the implementation of the UNSC Resolution No. 688, 

the Kurdistan Front took the initiative to manage the affairs of the region and got its 

legitimacy by the Kurdish people as an authority, especially after the Iraqi 

government withdrew all its departments and employees from Kurdistan in 1991.656  

 

In order to transfer the authority of the political parties represented by the Kurdistan 

Front to a legitimate authority based on the popular will, the political leadership of 

the Kurdistan Front issued the law of the KNA No.1 of 1991 to elect the mentioned 

Assembly and to hold elections in the region resulting in the formation of 

constitutional and democratic institutions.657 

 

After the Kurdish people expressed their will to elect the members of the KNA 

through free and fair elections on May 19, 1992, the formation of the first KNA was 

announced. It began to exercise its functions as a legislative authority according to 

the powers determined by the law of the KNA. The most important powers of the 

KNA included enacting laws, approval of conventions, deciding the important issues 

of the Kurdish people, determining the legal relationship of the region with the 

centralized government, and determining the executive authority of the region by the 

KNA.658  

 

                                                           
656 Saadi Ibrahim Hassan, Federalism, n 434, 85. 
657 Robert G. Rabil, The Iraqi Opposition‟s Evolution, n 650, 10.  
658Article 56 of the Kurdistan National Assembly Law No. 1 of 1992, 
http://www.betnahrain.net/Arabic/Documents/1992.htm (accessed March 4, 2017). 
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Additionally, the KNA issued a number of Acts and Resolutions to reorganize the 

official institutions such as the Kurdistan Region Council of Ministers Law No. 3 of 

1992 under which the first cabinet of the Kurdistan region was formed, including the 

President of the Council and his deputy and fifteen ministers.659 Its powers included 

the formulation of the general policy of the region and the supervision of its 

implementation, the proposal and preparation of laws, the preparation of the general 

budget of the region to be submitted to the KNA for approval, holding loans and its 

grants with the approval of the KNA.660 

 

Moreover, the Ministry of Justice should be updated in the region as well as enacting 

a law No. 12 of 1992 to regulate it. It is necessary to have a law regulating the 

judicial authority and its courts in order to develop a judicial system capable of 

carrying the burden and to play its role in implementing laws, achieving justice, and 

maintaining the principles of the sovereignty of law and the independence of the 

judiciary.661 Therefore, the KNA issued the Judicial Authority Law No. 14 of 1992, 

which regulated the courts in the region, its powers, and the way how to appoint and 

promote judges in a way that guaranteed the independence of this authority in order 

that the legislative and executive authorities could not interfere.662 

 

The researcher pointed out that Kurdistan has legitimately become a legislative, 

executive and judicial authority based on the will of the people of Kurdistan. Hence, 

the Kurds have a legitimately elected government; this means that Kurdistan has a 

                                                           
659 Articles 2, 9 of the Council of Ministers of the Kurdistan Region Law No. 3 in1992, the Base of the Legal 
Legislation, http://www.iraqld.iq/LoadLawBook.aspx?SC=130320132730375 (accessed March, 4 2017). 
660 Article 8 of the Council of Ministers of the Kurdistan Region Law No. 3 in1992, the Base of the Legal 
Legislation, http://www.iraqld.iq/LoadLawBook.aspx?SC=130320132730375 (accessed March, 4 2017). 
661 Shoresh Hassan Omar, Characteristics of Federal System in Iraq, n 13, 101. 
662Article 1 of the Judiciary Law No. 14 of 1992, the Base of the Legal Legislation, 
http://www.iraqld.iq/LoadLawBook.aspx?SC=161020077563944 (accessed March 4, 2017). 
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political system for the administration of the region, including an elected parliament 

and constitutional institutions, meaning that the Kurdish people have managed their 

affairs independently since 1992.  

 

The KNA also issued the Resolution No. 23 of 1992. In this Resolution, the KNA 

confirmed that the competent authorities in the Kurdistan region exercised and 

continued with federal powers till the centralized government recognized the federal 

formula to determine the relationship between them.663 

 

In addition, since its inception, the KNA has worked on organizing the affairs of the 

region in all political, economic and social fields through issuing a number of laws 

and resolutions pertaining to the mentioned fields. For example, the KNA passed the 

Parties Law No. 17, the Associations Law No. 18 of 1993,664 and the law of the flag 

of the Kurdistan region, No. 14 of 1999. Being as a federal region, it has the right to 

have its own flag as the case in the regions of other federal states along with the 

federal-state flag.665 Moreover, the KNA issued two constitutional projects; one of 

them was for the Constitution of the Kurdistan region and the other was presented to 

the Constitution of the Federal Republic of Iraq under Resolutions No. 26 and No.27 

issued on November 7th, 2002.666 

 

In addition, through its constitutional and political institutions, the government of 

Kurdistan region established various political, economic and cultural relations with 

                                                           
663 Shoresh Hassan Omar, Characteristics of Federal System in Iraq, n 13, 102. 
664 Omar, 103. 
665 Brief on the Kurdistan Region, The Kurdistan Democratic Party, n 625. 
666 Laws and Resolutions issued by the National Assembly of Iraqi Kurdistan 8 (Arbil: Salah Al-Din University 
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many countries in the world.667 It is important to note that a number of countries 

received delegations of the political parties in the region.  For example, Mr. Jalal 

Talabani, who has the post of secretary of the PUK, and Mr. Massoud Barzani, who 

has the post of the Head of KDP were met by Ministers of Foreign Affairs 

representing countries such as Turkey, Syria, Kuwait, Saudi Arabia, Iran, France, 

Italy, the US, UK and Russia. They were also met by a number of international and 

regional organizations. For example, they were received by Mr. Boutros-Ghali and 

Mr. Kofi Annan at the headquarters of the UN. They were also received by Mr. 

Omar Moussa, who had the post of Secretary General of the Arab States League.668 

Additionally, a delegation of the KNA visited a number of European countries in 

1992 through which they held a number of official and informal meetings. The 

delegation started from Ankara and met with a number of Turkish deputies. They 

then went to Germany, Sweden, Austria, Denmark, France, and UK. Besides, 

delegations from a number of Parliaments of some countries visited the Kurdistan 

region and met with the KNA, such as the visit of the Spanish Parliament delegation 

to Kurdistan region on August 26, 1998.669  

 

The Council of Ministers of the Kurdistan region also maintained close relations with 

the governments of other countries through visits and official letters exchanged with 

those governments. Such relations included exchanged letters between John Major, 

the former UK Prime Minister, and Kosrat Rasul Ali, the former Prime Minister of 

                                                           
667 Jalal Talabani, The History, and Struggle (Publications of the Office of the Central Media Patriotic Union of 
Kurdistan, 2005), 32-48. 
668 Talabani, 48. 
669 Shoresh Hassan Omar, Characteristics of Federal System in Iraq, n 13, 104. 
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the region in January 1992. Also, the official delegation of the US government 

headed by David Welch visited the Kurdistan region on July 20, 1998.670  

 

Furthermore, the KRG opened official offices in several countries to facilitate the 

process of cooperation and strengthen international relations between the region and 

other countries. Many countries directly dealt with these offices, meaning that a real 

recognition of the institutions represented by those offices as federal regional 

institutions was made.671 

 

As for the position of the UN in its dealings with the KRG, it was independent of the 

Iraqi government since the implementation of the UNSC Resolution No. 688, 

whether it was in the form of receiving party officials and government officials in the 

region, or in the form of its implementation of the UNSC Resolution No. 986 and the 

Memorandum of Understanding of 1996 in Iraq. The UN established special 

coordination between its bodies and institutions of the region so that the organization 

could deal with the government of the region independently and separately away 

from the rest of the Iraqi regions. This represented a realistic recognition by the 

international organization towards the existing authorities in the region.672 

 

Consequently, the researcher pointed out that the KRG was a semi-independent 

government. There were no internal relations between the centralized government 

and the region; this actually went against all applications in federal countries where 

there were cooperation and agreement between the federal government and the 
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regions. However, this situation continued until the fall of the political regime in 

2003. 

 

After the fall of the regime on April 9 2003, the Kurdistan region witnessed an 

economic prosperity and security stability unlike other areas of Iraq which were 

dominated by chaos, terrorism and security deterioration. This made some countries 

officially open consulates and their representatives in the Kurdistan region. Such 

countries included Germany, Italy, South Korea, Austria, the US, the Czech 

Republic, Iran, Russia and the Netherlands. It is important to note that the UN 

opened specialized agencies in the region.673   

 

Hence, the researcher deduced that the federal solution to the Kurdish situation in 

Iraq emerged as an alternative to autonomy which has not succeeded for long time. 

Federalism became the legal solution due to the federal declaration of the KNA in 

1992, following the implementation of the UNSC Resolution No. 688. In addition, 

constitutional and legal institutions were established in the region. These institutions 

experienced mutual relations with states and international organizations, meaning 

that those countries and organizations recognized the federalism in the Kurdistan 

region and developed these relations especially after the fall of the political regime in 

2003. However, the legal status of the Kurdistan region was considered as a different 

situation, particularly in the Constitutional and International Law. The Kurdistan 

region consisted of three governorates represented by Arbil, Sulaymaniyah and 

Dohuk. This region was a semi-independent region until the fall of the political 
                                                           
673 Iraq News Network, http://aliraqnews.com/%D9%81%D8%AA%D8%AD-
%D8%A7%D9%84%D9%82%D9%86%D8%B5%D9%84%D9%8A%D8%A9- 
%D8%A7%D9%84%D9%87%D9%88%D9%84%D9%86%D8%AF%D9%8A%D8%A9-%D9%81%D9%8A-
%D8%A7%D8%B1%D8%A8%D9%8A%D9%84/, (accessed March 4, 2017); General Secretariat for the 
Council of Ministers, http://www.cabinet.iq/ArticleShow.aspx?ID=5778 (accessed March 4, 2017); Rudaw News, 
http://www.rudaw.net/arabic/middleeast/iraq/2706201511 (accessed March 4, 2017). 
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regime in 2003 because the former regime did not recognize such region and the 

federalism was only declared by the Parliament of the region. Thus, federalism in 

Iraq was contrary to all federal applications in the world; it emerged because of the 

status of Kurdistan and the recognition of federalism and its unilateral application, 

which went against other federal states that are established by agreement between all 

parties and components of the federal state.  

 

5.3 The Legal Status of Kurdistan Region under the Iraqi Constitution of 2005 

Kurdistan is considered as a federal region in Iraq. Arbil is the capital of Kurdish 

Region. The Kurdistan region includes Arbil, Sulaymaniyah, Dohuk and parts of 

Diyala, Nineveh and Kirkuk governorates, that can be seen in figure in below. 

 

  

Figure 5.2 Map of Iraqi Kurdistan 

Source: Maps of World, Map of Iraqi Kurdistan, under 
http://www.mapsofworld.com/kurdistan-map.html (accessed February 20, 2016). 

 
 

http://www.mapsofworld.com/kurdistan-map.html


 

278 
 

The main institutions of the region involve the Iraqi Kurdistan Parliament (IKP), the 

KRG, the Presidency of the region, and the judicial authority as stipulated in the Iraqi 

Constitution of 2005.674 This means that the Kurdish institutions exercise legislative, 

executive and judicial powers, including developing the budget of the region in 

accordance with the Iraqi Constitution of 2005.675 Also, the region has police forces, 

internal security and the guards of the region, i.e. those who are known as 

“Peshmerga”.676 The institutions still worked independently away from the 

centralized government in Baghdad until the fall of the political regime in 2003. 

Hence, the TAL of 2004 and the Constitution of 2005, constitutionally and legally 

adopted the federal system.677 This issue was mentioned by Respondent 6 in the 

interview who pointed out that: 

 
“The regime in Iraq had the federal feature following 
the fall of Baghdad in 2003 and its consequent 
legislations with constitutional feature such as the Iraqi 
State Administration Law for the Transitional Period in 
2004, and the Constitution of the Republic of Iraq in 
2005. When considering the reality of the federal 
system in Iraq, it is evident that the divisions of the 
federal state are neither on the same level of the 
eligibility and powers nor on the level of its 
constitutional existence. The features and the 
foundations of the federal state only emerge between 
the centralized government on the one hand and the 
Kurdistan region on the other”.678 

 

                                                           
674 Article 117/First of the Iraqi Constitution of 2005 stipulates that: “This Constitution, upon coming into force, 
shall recognize the region of Kurdistan, along with its existing authorities, as a federal region.” 
675 Article 121/First of the Iraqi Constitution of 2005 stipulates that: “The regional powers shall have the right to 
exercise executive, legislative, and judicial powers in accordance with this Constitution, except for those 
authorities stipulated in the exclusive authorities of the federal government.”  

676 The Kurdistan Region in Brief, Kurdistan Regional Government, 
http://cabinet.gov.krd/p/page.aspx?l=12&s=050000&r=300&p=210 (accessed March 4, 2017). 

677 Article 4 of Law of Administration for The State of Iraq for The Transitional Period stipulates that: “The 
system of government in Iraq shall be republican, federal, democratic, and pluralistic, and powers shall be shared 
between the federal government and the regional governments, governorates, municipalities, and local 
administrations. The federal system shall be based upon geographic and historical realities and the separation of 
powers, and not upon origin, race, ethnicity, nationality, or confession.” 

678 R 6 (Academic), interviewed by using email, July 18, 2016; R.9 (Parliamentarian), interviewed by the 
researcher, in the Iraqi parliament, Baghdad, Iraq, September 8, 2016. 
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Thus, this part of this chapter dealt with the federal institutions in the Kurdistan 

region under the Iraqi Constitution of 2005. 

 

5.3.1 Legislative Authority of the Kurdistan Region 

The legislative authority of the region consists of one council, which is the IKP with 

a membership of 111 members. The election of the members of the legislative 

authority held every four years through direct secret universal suffrage.679 It is 

important to note that the IKP exercises a number of powers. These powers involve 

legislating laws in many areas, including health services, education security, Police, 

environment, natural resources, agriculture, housing, trade, industry, investment, 

services and social affairs, transport and roads, culture, tourism, sports, monuments 

and archeological buildings, and the audit in the policy and supervision of the 

government of the region. The IKP also shares legislative power with federal 

institutions with priority given to the laws of the IKP in the areas including customs, 

electric power and its distribution, general planning, internal water resources.680 The 

IKP also has the right to amend the application of the federal law in the issues that do 

not fall under the exclusive powers of the federal authorities.681  

 

5.3.2 The Executive Authority of the Kurdistan Region 

The executive authority consists of the Presidency of the Region and the Council of 

Ministers of the Region as follows: 

 

                                                           
679 Article 2 of the Kurdistan National Assembly No. 1 of 1992. 
680 The Kurdistan Parliament, Kurdistan Regional Government, 
http://cabinet.gov.krd/p/page.aspx?l=12&s=030000&r=317&p=229&h=1(accessed March 4, 2017). 
681 Article 121/Second of the Iraq Constitution of 2005 stipulates that: “In case of a contradiction between 
regional and national legislation in respect to a matter outside the exclusive authorities of the federal government, 
the regional power shall have the right to amend the application of the national legislation within that region.” 
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5.3.2.1 Presidency of the Region 

The Presidency of the Kurdistan region was established as an official institution of 

the IKP in 2005. The President of the Kurdistan region is considered as the highest 

executive authority in the region and he is elected by the citizens of Kurdistan by 

direct secret ballot every four years. The President of Kurdistan represents the people 

of Kurdistan at the national and international levels. He also supervises the relations 

and coordination between the region and the Iraqi federal authorities.682 

 

Moreover, the President of the region shall represent Kurdistan in the negotiations 

and consultations with the other parties in Iraq. He shall approve the special 

appointments and promotions issued by the Prime Minister of the region. The 

President of the region shall also have the authority to restore any law issued by the 

IKP to the same council for only one time. He has the authority to declare a state of 

emergency and to allow the entry of federal forces to the region as well as moving 

the Peshmerga forces beyond the borders of the region after the approval of the 

IKP.683 However, the powers of the president of the region and other legislative, 

executive and judicial powers have not been regulated in a written Constitution yet. 

Although the region has been supposed to have its own Constitution for years due to 

disputes between the ruling parties and the opposition in the region, the opportunity 

to present the Constitution to the referendum was not available after it has been 

ratified by the IKP in 2009.684 For example, in an interview conducted on January 22, 

2013 with Mintor News, Adnan Othman, a member of the opposition Movement for 

Change, he mentioned that: 
                                                           
682 Presidency, Kurdistan Regional Government, 
http://cabinet.gov.krd/p/page.aspx?l=12&s=030000&r=316&p=392&h=1 (accessed March 4, 2017). 
683 Article 10 of the Kurdistan Region Presidency Law, http://cabinet.gov.krd/a/d.aspx?a=3633&l=14 (accessed 
March 4, 2017). 
684 Hustaar Kader, "Differences Threaten the Draft Constitution of the Kurdistan Region," Al-Akhbar Newspaper, 
http://www.al-akhbar.com/node/234605 (accessed March 3, 2017). 
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“The current draft cannot be approved because it would 
return the Kurdistan region to the dark ages and pave 
the way for authoritarian rule.”685  
 
 

The disputes concerning the draft of the Constitution are due to the fact that the 

opposition parties demand that the Constitution of the region shall adopt the 

Parliamentary System and the President of the region shall be elected by parliament 

instead of being directly elected by the people as the case which is followed in the 

Constitution of 2005. Thus, the election of the President of the region by the IKP 

helps to question the President or withdraw the confidence when he violates his 

obligations,686 and reduces his powers mentioned in the draft of the Constitution of 

the region. However, the KDP, which has controlled the post of President of the 

region since 2005687 and so far, has another opinion regarding the Parliamentary 

System and the mechanism of electing the President.  In an interview with Al-Khabar 

newspaper688 issued on June 3, 2015, the representative of the party in the 

Constitution Committee, Farsat Sofi, pointed out that:  

 
“The Parliamentary System in the Iraqi Constitution of 
2005 allowed the Iraqi Prime Minister to collect the 
majority of the authorities in his hand, whereas the 
KDP seeks to distribute the powers between the 
President of the region and the Prime Minister”.  
 
 

                                                           
685 Abdul Hamid Zebari, "Iraqi Kurds Endure Seven-Year Wait for New Constitution," Al-Monitor Newspaper, 
http://www.al-monitor.com/pulse/ar/originals/2013/01/iraqi-kurdistan-constitution.html (accessed March 3, 
2017). 
686 Hustaar Kader, "Differences Threaten the Draft Constitution of the Kurdistan Region," Al-Akhbar Newspaper, 
n 684. 
687 "Osman: Kurdistan Regional Constitution Victim of Partisan Differences," Almasalah Newspaper,  
http://almasalah.com/ar/news/13021/%D8%B9%D8%AB%D9%85%D8%A7%D9%86-
%D8%AF%D8%B3%D8%AA%D9%88%D8%B1- %D8%A7%D9%82%D9%84%D9%8A%D9%85-
%D9%83%D8%B1%D8%AF%D8%B3%D8%AA%D8%A7%D9%86-
%D8%B6%D8%AD%D9%8A%D8%A9-
%D8%A7%D9%84%D8%AE%D9%84%D8%A7%D9%81%D8%A7%D8%AA-
%D8%A7%D9%84%D8%AD%D8%B2%D8%A8%D9%8A%D8%A9(accessed March 3, 2017). 
688 Hustaar Kader, "Differences Threaten the Draft Constitution of the Kurdistan Region," Al-Akhbar Newspaper, 
n 684. 
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He also added that:  “The President of the region shall be elected by the people and 

not by the parliament”. Furthermore, in an interview with the Middle East newspaper 

conducted on December 17, 2014, Farhan Jawhar, who is the deputy in the IKP, 

explained that: 

 “Although the region does not have its own 
Constitution, there is the law of the presidency of 
the region, which is often considered as the 
Constitution of the region.”689 

 
 

5.3.2.2 Council of Ministers of the Region 

The Council of Ministers exercise executive powers in accordance with the regional 

laws enacted by the IKP. The Council consists of the Prime Minister, one deputy and 

an adequate number of Ministers, each of whom shall head one of the Ministries. The 

present government includes 19 Ministries, namely Ministry of the Interior, Ministry 

of Peshmerga, Ministry of Finance, Ministry of Natural Resources and other 

ministries including Education, Construction, Housing, Municipalities, Tourism, 

Higher Education and Scientific Research, Labor and Social Affairs, Culture, 

Martyrs' Affairs, Agriculture, Industry, Commerce, Telecommunications, Awqaf, 

and Electricity.690 The current coalition government consists of a number of political 

parties. These parties include the KDP, the PUK, the Islamic Brotherhood of 

Kurdistan, the Change List, Islamic Movement, Communist Party (Freedom List), 

Kurdistan Communist Party, and the Kurdistan Islamic Union. It also consists of 

representatives of Turkmen, Communists, and Socialists. This reflects the diversity 

                                                           
689 Dilshad Abdullah, "The Political Parties are Preparing to write a New Constitution for the Region," the Middle 
East Newspaper, http://www.center-lcrc.com/index.php?s=news&id=10600 (accessed March 3, 2017). 
690 Ministries and Departments, Kurdistan Regional Government, 
http://cabinet.gov.krd/p/page.aspx?l=12&s=030000&r=315&p=228&h=1 (accessed March 4, 2017). 
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of the population of the region including the Kurds, Turkmen (Christians), Chaldean, 

Assyrian, Syriac (Christians) and Ezidis.691  

 

5.3.3 The Judicial Authority of the Kurdistan Region 

After the election of the KNA as well as the formation of the KRG in 1992, the KNA 

began acting the law of the Judicial Authority No. 14 of 1992, under which the 

Presidency of the Court of Cassation of the Kurdistan region was established. Also, 

the Judicial Council was formed and was subordinate to the Ministry of Justice in the 

KRG at the time.692 

 

On November 5, 2007, the Judicial Authority was formed according to the Judicial 

Authority Law No. 23 of 2007, which was legislated by the IKP. Under this law, the 

Judiciary Council was considered as the highest judicial authority in the region and it 

consisted of the President of the Court of Cassation, his deputies, the presidents of 

the Courts of Appeal, the head of the Judicial Supervisory Authority, and the Chief 

Prosecutor.693 

 

It is necessary to indicate that the judicial authority in the region consists of all types 

of civil courts, namely the Court of Cassation, the Court of Appeal, the Criminal 

Courts, the Juvenile Courts, the Personal Status Courts, the Misdemeanors Courts, 

the Labor Courts, the Courts of Inquiry, the Courts of Personal materials for 

Christians, Ezidians and other religions.694 The Court of Cassation is considered as 

                                                           
691 The Kurdistan Parliament, Kurdistan Regional Government, n 680. 
692 Law No. 14 of 1992, the Base of the Iraqi Legislation, 
http://www.iraqld.iq/LoadLawBook.aspx?SC=161020077563944 (accessed March 4, 2017). 
693 Article 2 of the Rules of Procedure of the judicial council of Kurdistan Region No. 1 of 2008, the Base of the 
Iraqi legislation, http://wiki.dorar-aliraq.net/iraqilaws/law/21026.html (accessed March 5, 2017). 
694 Article 9 of the Judicial Authority of Kurdistan No. 23 of 2007, the Laws and Legislation of Iraq, 
http://wiki.dorar-aliraq.net/iraqilaws/law/20982.html (accessed March 5, 2017). 
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the supreme judicial body which exercises judicial control over all civil courts in the 

region. It consists of at least nine judges, including the president and his deputies. 

The site of the Court is in Arbil, the capital of the region.695 

 

5.3.4 Councils of the Governorates in Kurdistan Region 

In order to facilitate providing services to citizens, to promote the level of the 

governorates, to implement the service projects that interest citizens, to preserve the 

rights and interests of the community, and to develop the management of 

administrative units, the IKP issued the governorates law of the Kurdistan region.696 

Hence, the region is administratively divided into governorates, districts, and sub-

districts. Each administrative unit has a juristic personality and independent financial 

disclosure within the budget of the governorate.697 

 

Moreover, each governorate has a “Council of the Governorate”. It is considered as 

the supervisory authority over the performance of the executive agency in the 

governorate. It aims to organize administrative and financial affairs in the 

governorate in accordance with the principle of administrative decentralization.698 In 

addition, in accordance with the governorates of the region law, the Council of the 

Governorate specializes in electing the president of the council of the governorate, 

his deputy, and the governor among the members of the council. It also specializes in 

approving the draft budget of the governorate, drawing up the general policy of the 

governorate in coordination with the ministries, drawing up strategic plans for the 

                                                           
695 Article 10 of the Judicial Authority of Kurdistan No. 23 of 2007, the Laws and Legislation of Iraq, 
http://wiki.dorar-aliraq.net/iraqilaws/law/20982.html (accessed March 5, 2017). 
696 Article 2 of the Kurdistan Region Law No. 3 of 2009, the Laws and Legislation of Iraq, http://wiki.dorar-
aliraq.net/iraqilaws/law/21264.html (accessed March 5, 2017). 
697 Article 3 of the Kurdistan Region Law No. 3 of 2009, the Laws and Legislation of Iraq, http://wiki.dorar-
aliraq.net/iraqilaws/law/21264.html (accessed March 5, 2017). 
698 Article 5 of the Kurdistan Region Law No. 3 of 2009, the Laws and Legislation of Iraq, http://wiki.dorar-
aliraq.net/iraqilaws/law/21264.html (accessed March 5, 2017). 
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development and development of the governorate, and determining the priorities of 

the governorate including the projects. The Council has the power to amend any 

local project contained in the annual budget of any ministry in coordination with that 

particular ministry. Also, the Council has the power to issue resolutions, regulations 

and instructions in a way that does not go against the Constitution and the valid laws 

in force in the region. The Council of the Governorate shall provide the 

recommendations for organizing the administrative and financial affairs of the 

governorate.699 

 

As for the governor, he is considered as the chief responsible executive in the 

governorate and is responsible before the council of the governorate. He is 

administratively associated with the Ministry of the Interior. The most important 

tasks of the governor include the preparation of the draft budget of the governorate in 

conjunction with the heads of departments, the implementation of public policy of 

the government of the region within the governorate borders in coordination with the 

relevant ministries, and the implementation of resolutions issued by the council of 

the governorate. The governor has the right to object to the resolutions of the council 

of the governorate if they go against the Constitution or the laws or if they go against 

the general plan of the government of the region or the budget.700 

 

Finally, federalism in Iraq depends on Kurdistan region only. This is considered as a 

unique case enjoyed by the Iraqi federalism compared to other federalism in the 

world. It is important to note that there is no federal state consisting of one federal 

                                                           
699 Article 6 of the Kurdistan Region Law No. 3 of 2009, the Laws and Legislation of Iraq, http://wiki.dorar-
aliraq.net/iraqilaws/law/21264.html (accessed March 5, 2017). 
700 Article 19 of the Kurdistan Region Law No. 3 of 2009, the Laws and Legislation of Iraq, http://wiki.dorar-
aliraq.net/iraqilaws/law/21264.html (accessed March 5, 2017). 
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region. Therefore, the 15 Iraqi governorates must be transformed into federal 

regions. This means that the application of federalism on geographical base away 

from the formation of sectarian or ethnic regions since this leads to the threat of the 

unity and stability of the country. 

 

Furthermore, Kurdistan region did not have its own Constitution to regulate the 

affairs of the region and determine the legislative, executive and judicial powers. 

Despite the ratification of the IKP on the draft Constitution in 2009, it was not 

offered to the referendum due to disputes among the political parties in the region on 

some issues contained in the draft Constitution such as the nature of the political 

system and the mechanism of electing the president of the region. 

 

5.4 Conclusion 

This chapter addressed the legal status of the Kurdistan region before 2003 through 

referring to the RCC Resolution No. 247 of 1970. This Resolution granted autonomy 

to Kurdistan. This Resolution also included some of the shortcomings in the text and 

application in a way that led to the failure of the application of autonomy in 

Kurdistan. However, it was considered as an official recognition from the centralized 

government by the distinction and difference of Kurdistan contrasted with the rest of 

Iraqi areas. Then, Kurdistan became an independent area away from the rest of the 

Iraqi governorates and outside the control of the centralized government in Baghdad 

after the Second Gulf War 1991 and the popular uprising. Following the issuance of 

Resolution No. 688 of 1991 which was motivated in the declaration of federalism by 

the Kurdistan region only with the consent of the Iraqi opposition parties, during that 

period Kurdistan had the ability to form its constitutional institutions in a separate 
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way that was away from the centralized government in contrast with the federal 

applications. It is important to note that Iraqi federalism did not develop under a prior 

agreement among all the constituent parts of the federal state or under an agreement 

between the centralized government and the regions. Hence, the application of the 

federalism was only from one side. In addition, the powers exercised by the 

government of the Kurdistan region were against the will and consent of the 

centralized government. This situation continued in Kurdistan until the fall of the 

political regime in 2003. 

 

After 2003, federalism and the Kurdistan region were effectively and legally 

recognized under the Constitution of 2005. The KRG was able to form its 

constitutional institutions under the Constitution of 2005. However, the Kurdistan 

region did not have its own Constitution just like the Constitutions of the regions in 

the countries that deployed the federalism due to the ongoing disputes among the 

political parties in the region regarding some issues included in the draft of the 

Constitution of the region. 
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CHAPTER SIX 

CONCLUSION AND RECOMMENDATIONS 
 
6.1 Introduction 

In this chapter, the conclusion and recommendations that have been addressed in the 

chapters of this research will be discussed. The researcher discussed certain issues 

such as the federalism and its application in some countries and Iraq, the distribution 

of powers between the federal government and local governments, constitutional 

organization of the Kurdistan region and the administrative organization in Iraq. 

Moreover, in this chapter the researcher answered the fifth research question and 

achieved the fifth research objective. 

 

6.2 Conclusion 

The subject of this study is concerned with the distribution of powers among the 

federal government, the regions and governorates that are not organized in a region 

and the extent of overlap and confusion in the distribution of these powers under the 

Constitution of 2005. This study consists of six chapters and the researcher has 

achieved the five research objectives of this study. 

 

The first chapter discussed the background of the study ranging from several issues 

such as the problem statement, research questions and objectives, significance of the 

study, research methodology, limitations of the study and literature review. 
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Chapter two addressed the definition of federalism and the features characterized by 

this system. Each federal model was the subject of the study in a way that differed 

from some other model in some features, but at the same time, the Constitutions of 

these countries were committed to the concept and the characteristics of the federal 

system that distinguished from the rest of the other systems. As for Iraq, it adopted 

federalism after the fall of a political system in 2003 at the hands of the coalition 

forces. The TAL of 2004 put the foundation of the state of Iraq after the occupation 

in which Constitution of 2005 followed its footsteps. 

 

Also, federalism in Iraq is different from the rest of the federal states in general in 

terms of the way of its emergence. The federal states are established by prior 

agreement among the units or its constituent parties. This agreement is embodied in 

the Federal Constitution which regulates the relationship between the federal 

government and the constituent units of the Federation. Concerning the Iraqi 

federalism, it does not emerge in this way; it emerges because of the circumstances 

that prevailed in Iraq and the presence of the Kurdistan region in addition to its 

institutions as a real fact without the existence of any prior agreement between the 

Iraqi components with respect to the adoption of federalism. 

 

In addition, the presence of one region, which is Kurdistan region in Iraq, is 

considered as a unique case characterized by the Iraqi federalism. It is considered as 

a negative feature; it is not possible for a federal state to be established on the basis 

of the existence of one region alone since most of the countries that are composed of 

two or three regions face many problems. These problems cause failure and collapse 

due to the failure in achieving a balance among its constituent units. Therefore, the 
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existence of one region in Iraq affects the success of the federalism and the stability 

of the country. Finally, the contents of the Constitution of 2005, that had 

constitutional provisions to regulate the federalism and the relationship among the 

levels of the federal government, were contrary to the concept of federalism, its 

features, and its recognition by the other federal countries. 

 

Chapter two also addressed the federal institutions in Iraq. The Constitution of 2005 

did not clearly and explicitly organize the work of federal institutions, but it had a 

shortcoming in some of its provisions in a way that affected the work of these 

institutions. The Constitution stipulated that the Federal Parliament consists of two 

councils; these councils are the Federation Council and the Council of 

Representatives. However, the Federation Council has not formulated so far. This led 

to the enjoyment of the Council of Representatives with wide powers that were 

contrary to the principle of separation of powers and the Parliamentary System 

adopted by the Iraqi Constitution. The Constitution had the issue of the formation of 

the Federation Council, determining its powers, and the membership conditions to 

the law passed by the Council of Representatives. This issue led to create an 

imbalance in achieving the balance in the work of the Federal Parliament. 

 

On the other hand, the Constitution weakened the role of the executive authority in a 

way that violated the principle of control and balance known in the Parliamentary 

System. The Constitution granted the Council of Representatives the control over the 

actions of the executive authority; at the same time it did not grant the executive 

authority the right to dissolve the parliament. In addition, the role of the president of 

the state that had not been granted influential powers was weakened. This led to the 
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marginalization of his role and his position before the local public view. In addition, 

the role of the Federal Supreme Court in adjudicating the conflicts was weakened 

and the political and partisan pressures on its decisions were affected. This led to the 

weakness of the work of these federal institutions in Iraq. 

 

As for chapter three, it focused on the distribution of powers between the federal 

government and the local governments in Iraq in the light of the constitutional 

provisions. This chapter first dealt with the ways of distributing the powers between 

the federal government and the regions. These ways were represented by determining 

the powers of the federal government and leaving the rest of the powers to the 

regions or by determining the powers of the regions and leaving the rest of the 

powers to the federal government or the Constitution stipulated the powers of the 

federal government and the regions together. 

  

Concerning the organization of the distribution of powers under the Iraqi 

Constitution of 2005, it was on the basis of determining the powers of the federal 

government and leaving the rest of the powers to the regions and governorates that 

are not organized in a region. It was then based on determining a set of shared 

powers among the federal government, the regions, and governorates that are not 

organized in a region. All new issues that will appear in the future fall within the 

powers of the regions and governorates that are not organized in a region and they do 

not fall within the exclusive powers of the federal government. Thus, the regions and 

governorates that are not organized in a region enjoyed very wide powers. The 

Constitution of 2005 in Iraq differed from the Federal Constitutions in general; the 

governorates that are not organized in a region shared in the same powers in which 
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the federal regions enjoyed despite the fundamental difference between the political 

units represented by the regions and the administrative units represented by the 

governorates. It should be noted that the Constitution equated the regions with the 

governorates in the exercise of these powers. 

 

Furthermore, the distribution of powers under this Constitution went against the 

principle of the gradation in legislation and led to strengthening the sentiment of the 

separatism. This led to establishing an incorrect federalism threatening the security 

and stability of the country. It is important to note that under the Constitution of 2005 

the regions enjoyed wide powers compared to the powers granted to the federal 

government. This led to strengthening the influence of the regions towards the 

government of the center in a way that went against what was recognized in the 

federal states which emerged from a unified state. This state often tended to 

strengthen the powers of the federal government compared to the powers granted to 

the regions. 

 

In that chapter, the researcher also discussed the constitutional provisions that 

organized the distribution of powers. It should be noted that there are an overlap and 

variation in the distribution of these powers under the Constitution of 2005. This 

Constitution went against the rest of the Federal Constitutions by giving the 

preference to the laws of the regions and the governorates that are not organized in a 

region on the account of the federal law in the case of existing disagreement between 

them. The question one can pose is that how can the law of the region which 

represents part of the state be preferable to the federal law which represents the 
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whole state in addition to the involvement of the regions in this power despite being 

an administrative unit. 

 

The regions are granted the power of amending the federal law in the case of existing 

contradiction between the federal law and the law of the region. This is considered as 

a violation to the federal system and goes against the principle of the gradation in 

legislation in which the lowest law should not be contrary to the supreme law. 

 

In addition, the regions and governorates that are not organized in a region are 

granted the exercise of powers relating to foreign affairs by opening offices in 

embassies and diplomatic missions. This goes against the unity of diplomatic 

representation, which is previously indicated by the Constitution in another Article, 

besides the problems emerge when practicing the application. 

 

It is crucial to note in the Constitution of 2005 the regions enjoy the right to form 

armed forces pertaining to the region within the federal state although the duties of 

the centralized government and the Federal Armed Forces are to protect the region 

and its borders. It is better to leave this issue to the federal government so as not to 

enhance sentiment of separatism within the federal state. Thus, the Constitution 

drafters have not been successful in organizing the constitutional provisions 

described as being divergent and unclear. Finally, the Constitution included many 

mistakes; it mixed between administrative decentralization system and federalism. 

With respect to the governorates that are not organized in a region, the Iraqi 

Constitution of 2005 adopted two different organizational frameworks. They are 

granted the powers under the administrative decentralization system in one time, and 
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in another time they are granted the powers under the federal system. This method in 

organizing the powers led to creating a state of turmoil and chaos in exercising the 

powers among the levels of government. 

 

In chapter four, the study dealt with the administrative decentralization which is 

regarded as a way in distributing the powers of the administrative function between 

the federal government and the elected local councils that represent the population of 

the local units. These councils have to exercise their works under the control and 

supervision of the centralized authority in order to preserve the unity of the state and 

to ensure the legal acts practiced by those units. Also, the correct application of 

administrative decentralization brings many benefits to local units and the federal 

state. As for the bad application, it will undoubtedly lead to serious consequences 

affecting the national unity in a way that leads to the disintegration of the federal 

state. 

 

Moreover, this chapter reviewed the elements of administrative decentralization 

where the state is divided into administrative units. These units should enjoy the 

juristic personality to run their affairs and their various local interests compared to 

the national interests which are determined by a law regulating the work of the 

councils that represent these local units. To achieve this act, the members of these 

councils should be elected to ensure their independence and localization. However, 

this independence does not negate the role of the centralized authority in the 

supervision and control over these councils in order to preserve the unity of the 

country. 
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Although the Constitution of Iraq in 2005 explicitly adopted administrative 

decentralization system, it destroyed an essential element of the elements of this 

principle when it stipulated the non-subordination of the governorate council to the 

control or supervision of the centralized government. This matter leads to many 

problems between the political and administrative units when doing the actual 

practice of the powers organized by the Constitution. The law of the governorates 

No. 21 of 2008 pointed to subdue the governorate council to the control of the 

Council of Representatives in addition to the right of the solution in a way that goes 

against the provisions of the Constitution and the elements of the recognized 

administrative decentralization. The Iraqi Constitution of 2005 delegated powers 

between the federal government and the governorates that are not organized in a 

region or vice versa, despite the differences of their legal status for both. Also, this 

Article in the Constitution was a violation of the constitutional logic. 

 

This chapter also pointed out that the governorates that are not organized in a region 

under the Iraqi Constitution of 2005 enjoyed a great independence and wide financial 

and executive powers that exceeded what is recognized in the principle of 

administrative decentralization. In addition, it enjoyed legislative powers confirmed 

by the law of the governorates No. 21 of 2008, exceeding the scope of administrative 

and financial powers granted by the Constitution to the governorates. 

 

Chapter five focused on the constitutional organization of the Kurdistan region 

through addressing the legal status of the region before 2003 in terms of the 

implementation of the law of autonomy. This law succeeded and was not sustained 

since it did not determine the areas covering the autonomy. Also, it did not organize 
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the legislative, executive, and judicial powers which should be exercised by official 

institutions in Kurdistan. That chapter also dealt with the UNSC Resolution No. 688 

of 1991 which was issued after the end of the Second Gulf War and following the 

popular uprising that took place in Iraq. 

 

The motives of Resolution No. 688 were humanitarian represented by the protection 

of Kurdish citizens in particular and the Iraqis in general from the persecution of the 

political regime at that time. This Resolution resulted in establishing a no-fly zone 

and the safe zone that helped Kurdistan to be liberated from the control of the Iraqi 

government as well as establishing independent constitutional institutions related to 

the region. The federalism was only declared by Kurdistan before 2003, without the 

consent of the Iraqi government and without prior agreement on the adoption of 

federalism in contrast with the federal states in the world that emerged from the 

agreement among all its components. 

 

The application of federalism unilaterally continued until the fall of the political 

regime on April 9th, 2003. Federalism and the Kurdistan region were recognized 

under the Iraqi Constitution of 2005. This chapter also dealt with the legal status of 

the Kurdistan region under the Constitution of 2005 in Iraq. Thus, the region 

established and developed its legal institutions, but at the same time Kurdistan region 

did not have its own Constitution to regulate the affairs of the region and determine 

the legislative, executive and judicial powers. Despite the ratification of the IKP on 

the draft Constitution in 2009, it was not offered to the referendum due to disputes 

among the political parties in the region on some issues contained in the draft 
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Constitution such as the nature of the political system and the mechanism of electing 

the president of the region. 

 

6.3 Recommendations 

The researcher has come out with several recommendations. The subject of 

confusion and overlap in the constitutional provisions that deal with the distribution 

of powers could be addressed on the basis of the legal recommendations as follows: 

1. In spite of the efforts made concerning the federal organization in Iraq, there 

are big problems forming an obstacle in front of this organization. Therefore, 

the Iraqi legislator has to amend the constitutional organization of the 

federalism and to correct its track by amending the way of the distribution of 

powers between the federal government and the regions. The power of the 

federal government should be given a priority in case of the contradiction 

between the federal and regional laws and not vice versa; this contradicts the 

Iraqi Constitution because Iraq needs to strengthen the powers of the 

centralized government to maintain its unity away from sectarianism and 

division. This matter can be achieved by activating the role of the Federal 

Supreme Court in interpreting the constitutional texts in the interest of the 

federal government, as the situation in the US.   

2. The powers of the levels of federal and regional governments should be 

accurately and clearly determined in order to avoid problems when doing the 

actual exercise of the powers due to the ambiguity and the lack of clarity of 

relevant constitutional provisions. These provisions should not be subject to 

different interpretations due their ambiguity and lack of clarity through 

activating the role of the Federal Supreme Court as a constitutional court and 
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removing the political pressure in order to play its role effectively in the 

interpretation of the constitutional provisions and the adjudication of disputes 

occurred between the levels of the federal government, through determining 

the number of the judges of the Federal Supreme Court and the method of 

their selection under the Iraqi Constitution of 2005. As well as, there is a need 

to have laws that clearly and explicitly determine the powers that  are vested 

to the governorates in a way that is appropriate for the concept of the 

administrative decentralization. Laws organizing the relationship between the 

federal government and the governorates that are not organized in a region 

should be developed in order to reduce overlapping powers between the 

different levels of government. 

3. In order to develop the federal system in Iraq, a set of important laws should 

be enacted such as the law of the capital Baghdad and the law of local 

administrations to fill the gaps and lack of clarity in the application of the 

federalism in Iraq. Furthermore, there is a need to establish a constitutional 

body working on following the laws issued by the regions and ensuring that 

they are consistent as well as not violating the federal laws.  The 

implementation of the regions of the federal resolutions on exclusive powers 

of the federal government and the shared powers should be continued just 

like the comparative federal systems such as the US. 

4. The governorates that are not organized in a region should be excluded from 

exercising the powers granted to the regions and the shared powers between 

the regions and the federal government. With respect to these powers, their 

presence with the regions poses an essential imbalance in the Iraqi federal 

system and leads to many problems. Thus, whatever the powers granted to 
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the governorates, they should be administrative units in a way that does not 

reach the level of the regions since this level is considered as a political unit. 

5. Formation of a committee to amendment of the Constitution. In order to 

organize the relationship between the federal government and the regions and 

to address the problem of the distribution of powers, this committee should be 

composed of members of the academics with expertise in the field of law and 

political science, amending and canceling the constitutional provisions that 

are in dispute. The constitutional provisions should be re-formulated in the 

light of federalism and its importance is to unify and not to divide Iraq. In 

addition, this committee needs to view the Constitutions of other federal 

states to benefit from the experiences of those countries in the application of 

federalism in a way that works and fits with situation in Iraq as well as 

serving its interests.  The selection of the members of this committee and the 

way how to exercise its actions should be away from the influence of political 

parties and sectarianism; the selection should be independent and impartial in 

the sense that the committee should be formed from members who do not 

belong or have loyalty to any political or religious party so that there will not 

be any political influence upon them when formulating the provisions of the 

Constitution. Also, an integrated legal system should be established. This 

system is based on democracy and is able to meet the challenges and 

problems that could encounter its existence. 

6. Amending some of the provisions in the Iraqi Constitution of 2005 as 

follows: 

a) Amending the provision of Article 9 of the Constitution relating to the 

Iraqi armed forces in a way that goes in line with the principle of 
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citizenship because the forming the armed forces should include all the 

Iraqis regardless of their religious, national or sectarian. 

b) Amending the provision of Article 115 of the Constitution to ensure 

that the priority should be given to the federal laws in disagreement exists 

between federal laws and the laws of the regions. The governorates that 

are not organized in a region should be excluded because they do not 

completely have any relations with these powers as applied in all federal 

countries. 

c) Amending the provision of paragraph Second of Article 121 of the 

Constitution and making it consistent with the principles of federalism. It 

should maintain the harmony of the federal system by canceling the right 

of the regions to amend the federal laws applicable in case of existing 

contradiction between them such as in other Federal Constitutions which 

give the federal laws has the priority over the regional laws. 

d) The provision of paragraph Fourth of Article 121 of the Constitution 

should be canceled because this provision leads to the establishment of 

offices that equal to the number of the regions and governorates that are 

not organized in a region in embassies and diplomatic missions. This 

leads to the inflation in the embassy staffs as well as extravagant expenses 

burdened by the state, and this power is considered as one of the 

exclusive powers of the federal government. 

e) Paragraph Fifth of Article 121 of the Constitution should be 

reconsidered in which the internal security forces of the regions such as 

the police and the security are subject to the control of the federal 

government. The phrase “the guards of the region” should be also 
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amended from this constitutional provision in order to preserve the unity 

of the Iraqi armed forces. On the other hand, in order to address the status 

of the Peshmerga, it is better to make it within the military formation 

affiliated to the federal armed forces and not to be affiliated to the region 

in order to limit the formation of military forces outside the framework of 

the federal forces in the future when forming new regions. Furthermore, 

the Constitution should explicitly stipulate that the federal government 

has to intervene if the order and security are disturbed or threatened in a 

particular region and this region is not able to protect the security alone. 

f) The provision of paragraph Fifth of the Article 122 should be canceled 

due to its contradiction with the elements of administrative 

decentralization adopted by the Constitution provided explicitly in 

paragraph Second of the same Article. 

7. Article 123, which approved the delegation of powers of the federal 

government to the governorates or vice versa, should be reconsidered. The 

question that can be posed is that how the federal government can delegate its 

powers to the governorates and the latter is subject to the system of 

administrative decentralization. 

8. The Constitution should stipulate the right of the federal government in 

exercise the powers of the regions if the latter failed in the exercise of its 

powers to attain the public interest. 

9. The need to accelerate on issuing a Constitution for the Kurdistan region 

suitable for all components of the Kurdish people and it goes in line with the 

Iraqi Constitution of 2005. 
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10. The issuance of laws that regulate the distribution of powers in the federalism 

in a way that achieves the correct application to the federalism and helps its 

success. 

11. Activating the role of the Federation Council by providing its formation, its 

powers and its conditions of the membership in the Iraqi Constitution without 

waiting for an ordinary law issued by the Council of Representatives to be 

formed. This is because of the importance of this council and its controlling 

and legislative role in preserving the rights of all Iraqi components in order to 

complete the construction of the Federal Parliament which has already 

stipulated by the Constitution of 2005. 

12. The geographical federalism should be adopted in the sense that the existing 

governorates have to be converted into regions enjoying internal autonomy 

with its association with the federal government that is responsible for the 

issues of the defense and foreign, financial, and economic policy. This 

solution helps the regions to be formed away from sectarianism and ethnicity. 

This also leads to the success of the federalism in Iraq and maintaining the 

national unity on the one hand and it is considered as an appropriate solution 

to address the overlap in the distribution of powers on the other. 

13. The mechanism of the formation of regions in Iraq should be organized under 

the Constitution like the Constitutions of Switzerland and Canada. It should 

not be organized by an ordinary law enacted by the legislative authority that 

is only formed by the Council of Representatives. In addition, the formation 

of new regions should be accelerated under the Constitution. The Executive 

Procedure Code to form the regions should be also abolished due to the lack 

of its effectiveness.   
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14. The law of the governorates that are not organized in a region No. 21 of 

2008 should be reconsidered in a way that enhances the authority of 

centralized government on the control of the councils of the governorates in 

accordance with the principle of administrative decentralization. in fact, this 

law accurately organizes the rules of election, conditions of service, and the 

retirement of the President and members of the council of the governorate, 

district, and sub-district more than organized of the work of these councils and 

their powers in accordance with the principle of administrative 

decentralization in a way that serves the interest of the people. In addition, this 

law should not contradict with the provisions of the Iraqi Constitution, which 

is superior to the rest of the laws in the state 

  

Table 6-2 shows the summary of the findings of this study and suggested the 

mechanisms for implementing the recommendations. 

Table 6.1 

Summary of Findings and Recommendations 

No. Findings Recommendations How 
(Mechanisms) 

 
1. 

 
Ambiguity in 
some of the 
constitutional 
provisions 
relating to the 
work of federal 
institutions 
 

 
Address the confusing in 
the constitutional 
provisions 
 

 
- It should activate the 

role of the Federal 
Supreme Court as a  
constitutional court to 
exercise its powers and 
interpretation the 
constitutional 
provisions to promote 
the federal government 
role. 
 

- Iraqi Constitution of 
2005 should be 
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stipulated on the 
organizing the 
formation of the 
Federation Council, its 
powers and its 
conditions of the 
membership. 
 

- It should be identify a 
number of judges of 
the Federal Supreme 
Court and the method 
of their choices under 
the Iraqi Constitution 
of 2005. 

 
2. 
 
 
 

 
Overlapping and 
confusion in the 
distribution of  
powers under 
the Iraqi 
Constitution of 
2005 
 

 
Form, modify and issue 
new laws 
 

 
- It should form a 

committee to 
amendment  of the 
Constitution in order to 
be  far from the political 
and partisan pressures 
on its decisions. 
 

- It should be a 
reconsideration of 
constitutional 
provisions relating to 
the distribution of 
powers among the 
federal government, 
regions, and 
governorates to 
become more clear 
 

- The governorates 
should exclude from 
exercising the powers 
of the regions as well 
as the shared powers 
between the regions 
and the federal 
government. 
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- It should be also issued 
laws to organize the 
relationship between 
the federal government 
and the governorates 
that are not organized 
in a region. 

 
- A constitutional body 

should be established 
to follow the laws 
issued by regions and 
ensure that the laws are  
suitable with the Iraqi 
Constitution of 2005. 

 
 

 
3. 

 
The federalism 
in Iraq is applied 
in Kurdistan 
region only 

 
Reform of the federal 
system in Iraq 
 

 
- It should be applied the 

federalism on all Iraqi 
governorates by 
converted them into 
regions on 
geographical bases 
away from the 
sectarian or ethnic 
formation of the 
regions. 
 

- It should issue a 
Constitution for the 
Kurdistan region 
proportionate with the 
Iraqi Constitution of 
2005 and regulate the 
internal affairs of 
Kurdistan Region. 
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4. 

 
Contradiction to 
the foundations 
of administrative 
decentralization 
 
 
 
 
 
 

 
Reform of the 
administrative 
decentralization system in 
Iraq 
 

 
- Some Constitutional 

provisions should 
beamended  according 
to concept and 
elements of  the 
administrative 
decentralization system 
by subjecting the 
governorates to the 
supervision and control 
of the federal 
government. 

 
- It should be 

consideration that the 
law of the governorates 
that are not organized 
in a region No. 21 of 
2008 must suitable 
with the  concept of the 
administrative 
decentralization 

 
 

- it should elect a 
governor only instead 
of electing the council 
of the governorate that  
includes a large number 
of members which costs 
the state large amounts 
of money. 

 
 
 

 

6.4 Recommendations for Future Research 

This study provides a number of suggestions that could be adopted or utilized in 

future studies. It would be useful to make sure of the results obtained in the study 

with a possible larger sample. In addition, it would be useful to conduct future 

studies based on the comparison between federalism in Iraq and other federal 
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countries implementing this system and successfully meeting their experienced 

challenges such as Germany. Future studies should be conducted to demonstrate the 

appropriate conditions to implement the federalism in order to provide a range of 

ideas and guidance for countries wishing to implement the federalism in future.  

 

Finally, this study paves the way for further prospective studies regarding 

implementing the federalism in Iraq in order to correct the mistakes included by the 

application of the federalism under the Iraqi Constitution of 2005 and to make it 

appropriate for the situation in Iraq in a way that causes the unity of Iraq and not to 

divide it. Future studies are possible to address in details the federal institutions in 

Iraq and to highlight the shortcomings and the lack existing in constitutional 

provisions that are organized and how to address these mistakes. For example, a 

study concerning the legislative authority can be conducted. 

 

 

 

 

 

 

 

 

 

 

 



 

308 
 

BIBLIOGRAPHY 

Abbas, Ali Abdul Rahman. Toward the Arab Federation. Alexandria: Dar 
University Thought, 2014. 

Abbas, Sami. "Types of States." Basra Network. 
http://www.albasrah.net/pages/mod.php?mod=art&lapage=../ar_articles_2013/
1213/sami_231213.htm (accessed February 19, 2015). 

Abdel Wahab, Mohamed Refaat. Political Systems. Alexandria: House of New 
University Publishing, 2007. 

Abdel-Wahab, Mohamed Refaat. The Principles and Provisions of Administrative 
Law .Beirut: Al-Halabi for Publication Rights, 2005. 

Abdul Aziz, Nawzad. "Federalism and the Leading Experience in Kurdistan." 
Conference of Iraq Lawyers (December 2004): 1-20. 

 
Abdul Latif, Wael. The Possibility of Applying Federalism in Iraq-A Comparative 

Study. Baghdad, 2007. 

Abdul Latif, Wael. "Federalism: Practice." Federalism in Iraq, 5-30.the Center for 
Peace and Development Research and Studies. 

Abdul Hadi, Sarmad Riyad. "The Federal System in Iraq and Assess Law of 
Governorates that are not organized in a region." Anbar Journal of Legal and 
Political Science, no. 8 (2013): 143-157. 

Abdul Nabi, Said Rashid. "The Relationship Between the Federal and Regional 
Authorities  in the Permanent Iraqi Constitution. "Journal of Political Science, 
no. 33 (2006): 257-272. 

Abdullah, Abdul Ghani Bassiouni. Mediator in Administrative Law. Alexandria: 
Saadani Press, 2007. 

Abdullah, Abdul Ghani Bassiouni. Mediator in the Political Systems and 
Constitutional Law. Cairo: Saadani Press, 2004. 

 
Abdullah, Abdul Ghani Bassiouni. Political Systems-Study of Theory of State and 

Government, Public Rights and Freedoms in Islamic and European Thought. 
Beirut: House University to Printing and Publishing. 

Abdullah, Dilshad. "The Political Parties are Preparing to Write a New Constitution 
for the Region." the Middle East Newspaper. http://www.center-
lcrc.com/index.php?s=news&id=10600 (accessed March 3, 2017). 

Adam, Asmaa Hussein Mohamed. "Analytical Study on Federalism and Corruption 
in Africa Sudan and Nigeria Model." Arab Journal of Political Science, no. 38 
(2013): 139-148. 

Ahmed, Abdul Jabbar. Decentralization and Federalism in Iraq. Jordan: Friedrich 
Ebert Foundation, 2013. 



 

309 
 

Ahmed, A. Elsageer, and Jonathan Stephen Mbwambo. "Does Decentralization have 
a Positive Impact on the Use of Natural Resources." Term Paper for the 
Interdisciplinary Course, International Doctoral Studies (2004): 1-18. 

Ahmed, Aven Omar. "Sharing of Financial Resources in Federal State." Master's 
thesis, University of Salah Al-Din-Arbil, 2009. 

Ahmed, Azhar Hashim. Regulate the Relationship between the Central Authority 
and the Powers of the Regions in the Federal System. Cairo: the National 
Center for Legal Publications, 2014. 

Ayash, Amer. "The Nature of the Parliamentary System in Iraq under the 
Constitution of the Republic of Iraq in 2005." Al Hiqouq Journal (2011):1-40. 

Al-Abadi, Maitham Enidi Ali. "Iraqi Federal and Partition A Community." Al-
Aalem Iraqi Newspaper. 
http://www.alaalem.com/index.php?aa=news&id22=18154 (accessed March 
01, 2015). 

Al-Aeradawi, Khalid Alioui. "Federal, Consensual Democracy and Iraqi Reality." 
Euphrates Journal. http://fcdrs.com/mag/issue-7-3.html (accessed February 10, 
2015). 

Alaqbilat, Hamdi. Administrative Law. Jordan: Dar Wael for Publication, 2008. 
 
Al-Ahmadi, Riyad. Federalism in Yemen-History of the Idea and Indicators of 

Failure. Sana'a: Nashwan Humairi Center for Studies and Media, 2013. 

Al-Anbari, Tawfiq Najmuddin. "States and Regions in the Federal State-Terms of 
Reference in held the International Treaties and Conventions." Journal of the 
College of Law (2012):1- 18. 

Al-Azzawi, Daham Mohammed. US Occupation of Iraq and the Dimensions of US 
Federal. Beirut: Dar Al-Arabia for Science, 2009. 

Al-Barzanji, Srhnk Hamid. Elections of the Kurdistan Region between Theory and 
Practice. Arbil: Mukrayani Foundation Publishing, 2002. 

Al-Basisy, Salah Jubair. "Secession of the Units in the Federal States." AL-
Mouhakiq Al-Hilly Journal for Legal and Political Science 5, no. 2 (2013): 
356-390. 

Al-Baz, Dawood. Political Decentralization Constitutional in United Arab 
Emirates. Cairo: House of Arab Renaissance, 2000. 

Al-Fadl, Munther. The Problems of the Iraqi Constitution. Arbil: Arras Press, 2010. 
Al-Gali, Kamal. The Principles of Constitutional Law and Political Systems. 

Rawdah Press, University of Damascus, 1990. 
 
Al-Ghazal, Ismail. Constitutional Law and Political Systems. Beirut: University 

Corporation for Studies and Publishing and Distribution, 1982. 

Al-Gemayel, Sayar."The Political System in Iraq: A Comparison between Iraqi and 
Canadian Federalism." 
http://www.sayyaraljamil.com/Arabic/viewarticle.php?id=iraqi_matters-
20091110-1756m (accessed March 7, 2015). 



 

310 
 

Al-Hamdani, Qahtan Ahmed Sulaiman."Federal in Iraq between the Constitution 
and Practical Application." Journal of the Arab Future, no. 360 (February 
2009): 25-47. 

Al-Hmaondi, Mohammed. Federalism and Democratic in Iraq. Arbil: Arras Press, 
2002. 

Alhmaondi, Mohammed. Autonomous Systems and Administrative Decentralization 
and Political. Cairo: The Future of the Arab House, 1990. 

Alhmaondi, Mohammed. Autonomous Systems and Administrative and Political 
Decentralization-A Comparison Study. Egypt: the future of Arab House, 1990. 

Alhelo, Majid Ragheb. Administrative Law. Alexandria: House for Publications and 
Academic Knowledge, 1983. 

Alhelo, Majid Ragheb. Political Systems and Constitutional Law. Alexandria: 
Knowledge Facility, 2005. 

Alhelo, Majid Ragheb. Science of Public Administration. Alexandria: House of 
University Publications, 1987. 

 
Ali, Abdul Ghaffar Kareem and Khader Haji Rasool. "Federalism: Legal and 

Objective Observations." Journal of Kirkuk University Humanity Studies, no. 
4 (2009): 97-118.   

Ali, Amjad. Federal System as a Solution to Conflicts in Pluralistic Societies. 
Alexandria: Knowledge Facility, 2012.  

Ali, Ariane Muhammad. The Federal Constitution-Comparative Study. 
Sulaymaniyah: Kurdistan Center for Strategic Studies, 2009. 

Al-Hassani, Zuhair. Administrative Decentralization in the Legal System of 
Governorates that are not organized in a region. Conference of Administrative 
Decentralization in Iraq, 2012: 1-37. 

Alioui, Hadi Hussein. Opposition Parties in Iraq 1968-2003 Beirut: Dar Scientific 
Books. 

Al-Kayali, Ihsan. "Law of the State Administration for the Transitional Period-View 
and Analyze." the Arab Orient Newspaper. 
http://www.asharqalarabi.org.uk/paper/s-akhbar-q-i.htm (accessed April 3, 
2016). 

Al-Khatib, Noman Ahmed. Brief in Constitutional Law. Amman: Library of House 
Culture for Publication and Distribution, 1999. 

Al-Khatib, Nouman Ahmed.  The Mediator of the Political Systems and 
Constitutional Law. The Culture House for Publishing and Distribution, 2009. 

Al-Mejri, Kareem. "Bosnian Crisis and Constraints of Construction and Reform." 
Aljazeera Center for Studies. 
http://studies.aljazeera.net/ar/reports/2012/03/201231810466854441.html, 
(accessed March 30, 2016). 



 

311 
 

Al-Naeb, Ehsan. "Sovereignty and Methods of Distribution Powers in the Federal 
System." Al- Mada Daily Newspaper. http://almadapaper.net/sub/10-
503/p05.htm (accessed February 22, 2015). 

Al-Omari, Ahmed Suwaylim. Studies-Political Origins of Federal Systems. Cairo: 
Anglo-Egyptian Library-Science Press, 1961. 

 
Allegretti, Umberto, Cecilia Corsi, and Giovanni Allegretti. "Constituent Process 

and Constituent Assembly: the Making of Constitutions Through the Larger 
Involvement of Citizens." In Forum di Quaderni Costituzionali-Rassegna, no. 
8 (2016): 1-25. 

 
Alortay, Ahmed Ibrahim. Federal System between Theory and Practice. Arbil: 

Altfsear of Publishing and Advertising, 2007. 
 
Al-Qadimi, Hammoud."The Concept of the Local Authority and Its Relationship 

with Similar Concepts." http://dralqudaimi.blogspot.com/2010/05/blog-
post_4122.html (accessed March 11, 2015). 

Al-Qaisi, Hanan Mohammed. The Brief in Explaining Law of Governorates that are 
not organized in a region No. 21 of 2008. Baghdad: Sanhouri Library, 2012. 

Al-Qubaisi, Mohiuddin. Administrative Law. Beirut: Al-Halabi for Publication 
Rights, 2007. 

Al-Rubaie, Athmaar Kazem. "The German Federalism and the Proposed Federal 
Project in Iraq- A Comparative Study." Journal of International Studies, no. 
40 (2009): 131-146. 

Al-Saadi, Hamid. Constitutional Law and Political System in Iraq. Mosul: Dar Al 
Hikma for printing and publishing, 1990. 

Al-Saadi, Saad Hamid. "The Role of Universities in Strengthening the Relationship 
between the Civil Society and Democracy in Iraq." The International and 
Political Journal (2010): 89-96. 

Al-Saffar, Farah Zia Hussain. "The Political System of the Swiss Confederation." 
Master's thesis, University of Baghdad, 2001. 

 
Al-Salami, Ali Salman Sayel. "Federalism between Reality and Aspiration-Political 

Reading in the Federal System." Journal of College Islamic University, 211 - 
212. 

Alsid, Mohamed Salah Abdul-Badi. Mediator in Administrative Law. Cairo: House 
of Arab Renaissance and Publishing, 2003. 

Al-Shammari, Reda Abdel Jabbar and Iyad Abed Al-Dairi. "Possibility of Applied 
Federalism in Iraq." Journal Qadisiya in Arts and Educational Science 8, no.4 
(2009): 127-152. 

Al-Sharkawy, Suaad. Political Systems in the Modern World. Cairo: Al-Ahram 
Center for Political and Strategic Studies, 2007. 

 



 

312 
 

Al-Shawi, Munther. Theory of the State. Baghdad: Legal Research Center 
Publications, 1981. 

Al-Sheikhli, Abdul-Qader. The Theory of Local Administration and the Experience 
of Jordan. Beirut: The Arab Foundation for Studies and Publishing, 1983. 

Al-Shukri, Ali Yousef. "The Federation-Study of Legal Aspects under Iraq's 
Constitution of 2005." Research on Federalism, 102-115. Iraq: Afaq 
Foundation of Iraq Studies and Research, 2010. 

Al-Tai, Yusuf Hajim. "Administrative Foundations in the Success of the Federal 
System." Research on Federalism, 32-57. Iraq: Afaq Foundation of Iraq 
Studies and Research, 2010. 

Al-Tahrawi, Hani Ali. Political Systems and Constitutional Law. Amman: House of 
Culture for Publishing and Distribution, 2007. 

Al-Tamawi, Suleiman Mohammed. The Principles of Administrative Law- 
Comparative Study. Cairo: House of Arab Thought, 1977. 

Al-Tamimi, Ismail Alwan. "Conflict in the Terms of Reference of the Provinces in 
the Constitution of 2005 and the Law of Provinces." Thought Dialogue, no. 24 
(2013): 177-189. 

 
Al-Tamimi, Saad Ali Hussein. "Impediments the Federal System in Iraq." AL 

Mustansiriya of Arab and International Studies, no. 42 (2013): 1-26. 
 
Alwits, Larry. System of Government in the United States. Cairo: The Egyptian 

Association for Dissemination and Knowledge of World Culture, 1996. 

Al-Yassin, Muhammad. Constitutional Law. Baghdad: Al-Diwani Printing House, 
2005. 

Al-Zahir, Khaled Khalil.  Administrative Law. Amman: Dar Mesra for Publishing 
and Printing, 1998. 

Al-Zebari, Abdul Rahman Sulaiman. Legal Status of the Kurdistan Region of Iraq. 
Arbil: Mukrayani Foundation Publishing, 2002. 

Al-Zehedai, Jamal Nasser. "Distribution of Powers in Federal State." 
http://www.hamoudi.org/dialogue-of-intellenct/03/06.htm (accessed February 
18, 2015). 

Al-Zoubi, Khaled Samara. The Formation of Local Councils and its Impact on 
Efficiency. Alexandria: Knowledge Facility, 1984. 

Anderson, George. Introduction in Federalism-What is Federalism? And How 
Succeed Around the World. Canada: Forum Federal Regulations, 2007. 

 
Anderson, George. "Nigerian Fiscal Federalism Seen from A Comparative 

Perspective." In Notes for Address to Governors’ Forum Abuja, Nigeria 28th 
October, 2007. 

Anderson, Lawrence M. "Theorizing Federalism in Iraq." Regional and Federal 
Studies 17, no. 2 (2007): 159-171. 



 

313 
 

Anderson, Liam, and Gareth Stansfield. "The Implications of Elections for 
Federalism in Iraq: Toward a Five-Region Model." The Journal of Federalism 
35, no. 3 (2005): 359-382. 

 
Antwi-Boasiako, Kwame. "Administrative Decentralization: Should Districts and 

Regions elect their own Leaders in Ghana?." African Social Science Review 4, 
no. 1 (2010): 35-51. 

Arato, Andrew. Constitution Making under Occupation: The Politics of Imposed 
Revolution in Iraq. Columbia University Press, 2009. 

Asfour, Saad. Constitutional Law-Introduction of Constitutional Law. Alexandria: 
Knowledge Facility, 1954. 

 
Assrd, Fred. Kurdish Situation after Law of Iraqi State Administration. Al-

Sulaymaniyah: Kurdistan Center for Strategic Studies, 2004. 
 
Auclair, Céline. "Federalism: Its Principles, Flexibility and Limitations." 

Federations: What’s New in Federalism Worldwide 5 (2005): 3-5. 
 
Aziz, Fauzia Khuda Karam. "Federalism in Iraq between the Constitutional 

Foundations and Political, Economic Reality." Al-Bahith Journal, no. 9 
(2010): 145-160. 

Aziz, Salah. "The Kurdish Issue in Iraq: Tragedy and Hope." Intellectual Discourse 
6, no. 1 (2013):67-85. 

Baalbaki, Munir. AL-Mawrid Dictionary. Beirut: Dar El-Ilm Lilmalayin, 2006. 

Bacob, Joseph. After Minority-Alternative to Multiplication of the State. Casablanca: 
Arab Cultural Center, 2004. 

Badawi, Ahmed Zaki. Dictionary of Social Science. Beirut: Lebanon Library, 1982.  

Badawi, Tharwat. Political Systems. Cairo: Arab Renaissance Press, 1975. 

Baker, Sarah Elsie and Rosalind Edwards. How Many Qualitative Interviews is 
Enough?. National Center for Research Methods, 2012. 

 Bakvis, Herman, and Douglas Brown. "Policy Coordination in Federal Systems: 
Comparing Intergovernmental Processes and Outcomes in Canada and the 
United States." Publius: The Journal of Federalism 40, no. 3 (2010): 484-507. 

Barakat, Yasser Khalid Abd. "Federalism in Iraq Considered A Method to Ensure 
National Unity." Future Center for Studies and Research. 
http://mcr.net/articals/008.html (accessed February, 2015). 

Barndt, Eric. Entrance to the Constitutional Law. Oxford University Press, 1998. 

Barzanji, Srhnk Hamid. Elections of the Kurdistan Region between Theory and 
Practice. Arbil: Ministry of Education Press, 2003. 

 
Bashir, Shafie Mohammed. The Theory of Union between States and their 

Application in the Arab Countries. Alexandria: Facility Knowledge, 1963. 



 

314 
 

Bannink, Duco, and Ringo Ossewaarde. "Decentralization: New Modes of 
Governance and Administrative Responsibility." Administration & Society 
(2011): 595-624. 

Barrios-Suvelza, Franz Xavier. "The Case for Conceptual Dichotomies in 
Comparative Federalism: Can Political Science Learn from Comparative 
Constitutional Law?." Territory, Politics, Governance 2, no. 1 (2014): 3-29. 

Bednar, Jenna. “An Identity-Based Theory of Federalism.” http://www- 
personal.umich.edu/~jbednar/WIP/identityessay.pdf (accessed October 27, 
2015). 

Ben-Meir, Yossef.  "Iraq 2015: Development and Decentralization (de facto)." 
MEN MIDDLE EAST MONITOR, 
https://www.middleeastmonitor.com/20150623-iraq-2015-development-and-
decentralization-de-facto/(accessed November 8, 2015). 

Ben-Meir, Yossef. "National Sovereignty Through Decentralization: A community-
Level Approach to Conflict Management in Iraq and the Palestinian Occupied 
Territories." International Journal of Sociology and Social Policy 29, no. 5/6 
(2009): 237-251. 

Benomar, Jamal. "Constitution-Making after Conflict: Lessons for Iraq." Journal of 
Democracy 15, no. 2 (2004): 81-95. 

 
Benz, Arthur. "From Unitary to Asymmetric Federalism in Germany: Taking Stock 

after 50 years." The Journal of Federalism 29, no. 4 (1999): 55-78. 
 
Bermeo, Nancy Gina. "The Import of Institutions." Journal of Democracy 13, no. 2 

(2002): 96-110. 

Best, Carol M. and Margie Hwakins, Foundation of Legal Research and Writing, 
4th ed. New York: Delmar, 2010. 

 
Bilouseac, Irina and Petronela Zaharia. "The Distinction between Decentralization 

and Deconcentration of Public Services." The USV Annals of Economics and 
Public Administration 9, no. 2 (2009): 315-320. 

Ben-Meir, Yossef. "National Sovereignty Through Decentralization: A community-
Level Approach to Conflict Management in Iraq and the Palestinian Occupied 
Territories." International Journal of Sociology and Social Policy 29, no. 5/6 
(2009): 237-251. 

Bennett, Walter H. "Early American Theories of Federalism." The Journal of 
Politics 4, no. 03 (1942): 383-395. 

bin Muslim Nazri, Faridah Jalil, Nur hafilah Musa, Khairil Azmin Moktar and 
Rasyikah Md Khalid. The perception of Malaysians on the Concept and 
Implementation of Federal System Initial Findings, In a Paper Presented at 
Asian Law Institute Conference, 2013. 

 
bin Muslim, Nazri, Faridah Jalil, Nurhafilah Musa, Khairil Azmin Mokhtar, and 

Rasyikah Md Khalid. "Malaysian FederaLism–Issues and Acceptance." 



 

315 
 

Australian Journal of Sustainable Business and Society 1, no. 1 (2015): 109-
118. 

 
Birch, Anthony Harold. "Approaches to the Study of Federalism." Political Studies 

14, no. 1 (1966): 15-33. 
 
Blondel Jean. An Introduction to Comparative Government. London: Wieden field 

and Nicolson,1969. 

Blume, Lorenz and Stefan Voigt. "Federalism and Decentralization--a Critical 
Survey of Frequently used Indicators." Constitutional Political Economy 22, 
no. 3 (09, 2011): 238-264, 
http://eserv.uum.edu.my/docview/879757737?accountid=42599 (accessed 
January 10, 2017). 

Bouillon, Markus E. "Iraq‟s State-Building Enterprise: State fragility, State Failure 
and a New Social Contract." International Journal of Contemporary Iraqi 
Studies 6, no. 3 (2012): 281-297. 

Bou Shaer, Saied, Constitutional Law and Political Systems Comparison. Algeria: 
The Office of University Publications. 

Bowie, Robert and Carl Frederick, Studies in the Federal State. Beirut: House of 
East Printing and Publishing, 1966. 

Brancati, Dawn. "Can Federalism Stabilize Iraq?." Washington Quarterly 27, no. 2 
(2004): 5-21. 

Braun, Virginia and Victoria Clarke. "Using Thematic Analysis in Psychology." 
Qualitative Research in Psychology 3, no. 2 (2006):77-101. 
 
Brown, Graham K. "Federalism, Regional Autonomy and Conflict: Introduction and 

Overview." Ethnopolitics 8, no. 1 (2009): 1-4. 
 
Brief on the Kurdistan Region. The Kurdistan Democratic Party. 

http://www.kdp.info/p/p.aspx?p=29&l=14&s=000000&r=389 (accessed 
March 4, 2017). 

Brinkerhoff, Derick W., and Ronald W. Johnson. "Decentralized Local Governance 
in Fragile States: Learning from Iraq." International Review of Administrative 
Sciences 75, no. 4 (2009): 585-607. 

Brinkman, Richard L., and Georgy Bovt. "Russian Federalism: An American and 
West European Comparison." International Journal of Social Economics 21, 
no. 10 (1994): 133-161. 

Britten, Nicky. "Qualitative Research: Qualitative Interviews in Medical Research." 
British Medical Journal 311, no. 6999 (1995):251-253. 

Brown, Nathan J. "Constitutionalism, Authoritarianism, and Imperialism in 
Iraq." Drake Law Review 53 (2004): 923-941. 

Brown, Philip Marshall. "From Sevres to Lausanne." The American Journal of 
International Law 18, no. 1 (1924): 113-116. 



 

316 
 

Bryce, James. The American Commonwealth. 1995. 

Burgss, Micheal. Comparative Federalism Theory and Practice. New York, 2006. 
 
Burgess, Michael. Federalism and European Union: the Building of Europe, 1950-

2000. Taylor & Francis, 2000. 

Burns, James MacGregor, and Jack Walter Peltason. Government by the People: 
The Dynamics of American National, State, and Local Government. Prentice-
Hall, 1963. 

Bulman-Pozen, Jessica, and Heather K. Gerken. "Uncooperative Federalism." Yale 
LJ 118 (2008): 1256-1310. 

Byman, Daniel L., and Kenneth M. Pollack. "Democracy in Iraq?." Washington 
Quarterly 26, no. 3 (2003): 117-136. 

 
Byman, Daniel. "Constructing a Democratic Iraq: Challenges and 

Opportunities." International Security 28, no. 1 (2003): 47-78. 

Byrne, Sarah. Thomas Fleiner. "Switzerland: Find a Balance between Shared 
Governance and Autonomy." Dialogues on Distribution of powers and 
Responsibilities in Federal Countries, edited by Raoul Blindenbacher and 
Abigail Austin, 38-41. Canada: Forum of Federations, 2005. 

Carroll, Alex. Constitutional and Administrative Law. Pearson Education, 2011. 

Cameron, David. "The Federalism Success in Iraq." Iraq: Preventing a New 
Generation of Conflict, edited by David M. Malone, Markus E. Bouillon and 
Ben Rowswell, 1-24.  Forum of Federations. Canada. 
http://www.forumfed.org/pubs/iraqfed-dc-ara.pdf (accessed February 2, 2015). 

Cameron, David. "The Paradox of Federalism: Some Practical Reflections." 
Regional and Federal Studies 19, no. 2 (2009): 309-319. 

Canaan, Nawaf. Administrative Law. Amman: House of Culture for Publishing and 
Distribution, 2002. 

Canaan, Nawaf. Constitutional and Political System of United Arab Emirates. 
University Office-Ethraa for Publication and Distribution.  

 
Chaib, Bashir. "Future of the Federal State in Africa in Light of Conflict Minorities 

Nigeria As A Model." Master's thesis, University of Cassidy Mrabah- Ouargla, 
2010. 

Chandler, William M., and Marsha A. Chandler. "Federalism and Political 
Parties." European Journal of Political Economy 3, no. 1 (1987): 87-109. 

Chaplin, Edward. "Iraq's New Constitution: Recipe for Stability or 
Chaos?."Cambridge Review of International Affairs 19, no. 2 (2006): 271-284. 

 
Chin, James. "Politics of Federal Intervention in Malaysia, with Reference to 

Sarawak, Sabah and Kelantan." Journal of Commonwealth & Comparative 
Politics 35, no. 2 (1997): 96-120. 

 



 

317 
 

Christin, Thomas and Simon Hug. "Federalism, the Geographic Location of Groups, 
and Conflict." Conflict Management and Peace Science 29, no. 1 (2012): 93-
122. 

Chryssochoou, Dimitris N. "Federalism and Democracy Reconsidered." Regional & 
Federal Studies 8, no. 2 (1998): 1- 20. 

Church, Clive and Paolo Dardanelli. "The Dynamics of Confederalism and 
Federalism: Comparing Switzerland and the EU." Regional and Federal 
Studies 15, no. 2 (2005): 163-185. 

Clarke, Victoria and Virginia Braun. Teaching Thematic Analysis: Overcoming 
Challenges and Developing Strategies for Effective Learning. The 
Psychologist 26, no. 2 (2013):120-123. 

 
Cohen, John M., and Stephen B. Peterson. Administrative Decentralization: A new 

Framework for Improved Governance, Accountability, and Performance. Vol. 
582. Harvard Institute for International Development, Harvard University, 
1997. 

 
Congleton, R. "Asymmetric Federalism: Fiscal Exchange, Constitutional Exchange, 

and the Political Economy of Decentralization." Handbook of Mutilevel 
Finance, Elgar  (2015): 1-29. 

 
Cravens, Lamar. Analyzing Decentralization in Iraq, Paper Presented under the 

Sponsorship of UN Habitat, Amman, 2011, 
www.stabilizationandtransition.org/pdfs/IST-1380022619.pdf (accessed 
November 8, 2015). 

Cravens, Lamar and Derick W. Brinkerhoff. Provincial Governance in Iraq: 
Councils, Contestation, and Capacity Building. NC: RTI Press, 2013. 

Creswell, John W. Educational Research: Planning, Conducting, and Evaluating 
Quantitative. Prentice Hall, 2002. 

Creswell, John W. Research Design: Qualitative, Quantitative and Mixed Methods 
Approaches. 3 rd edition. London: SAGE, 2009. 

Cummings, Stephen. "Centralization and Decentralization: The Neverending Story 
of Separation and Betrayal." Scandinavian Journal of Management 11, no. 2 
(1995): 103-117. 

Dafflon, Bernard, and Steve Perritaz. Federal-Cantonal Equalisation in 
Switzerland: An Overview of the Present System and Reform in Progress. 
Faculty of Economic and Social Sciences University of Fribourg, 2002. 

Dawoody, Alexander. "The Kurdish Quest for Autonomy and Iraq's Statehood." 
Journal of Asian and African Studies 41, no. 5-6 (2006): 483-505. 

 
De Kerpel, Gunther. Stabilization and Democratization of Iraq a Strategic Analysis 

of the Constitution-Building Process. No. USACGSC-ATZL-SWD-GD. Army 
Command and General Staff Coll Fort Leavenworth Ks, 2004. 



 

318 
 

De Josselin de Jong, P. E. "The Dynastic Myth of Negri Sembilan (Malaya)." 
Bijdragen tot de Taal-Land-en Volkenkunde 2/3de Afl (1975): 277-308. 

De Smith, Stanley A. Constitutional and Administrative Law. Chaucer press Ltd, 
1973. 

De Vries, Michiel S. "The Rise and Fall of Decentralization: A comparative 
Analysis of Arguments and Practices in European Countries." European 
Journal of Political Research 38, no. 2 (2000): 193-224. 

Deiwert, Brian. "New Trusteeship for World Peace and Security: Can an Old 
League of Nations Idea Be Applied to a Twenty-First Century Iraq, A." Ind. 
Int'l & Comp. L. Rev. 14 (2003): 771-806. 

Deiwiks, Christa, Lars-Erik Cederman, and Kristian Skrede Gleditsch. "Inequality 
and Conflict in Federations." Journal of Peace Research 49, no. 2 (2012): 
289-304. 

 
Denscombe, Martyn. The Good Research Guide: For Small-Scale Social Research 

Projects: For Small-Scale Social Research Projects. Berkshire: McGraw-Hill 
International, 2010. 

 
Denzin, Norman K., and Yvonna S. Lincoln. The Sage Handbook of Qualitative 

Research. California: Sage Publications Press, 2005. 

Dewey, John. "The Historic Background of Corporate Legal Personality." The Yale 
Law Journal 35, no. 6 (1926): 655-673. 

Diamond, Larry. "Can Iraq Become a Democracy?." Hoover Digest 2 (2003): 1-16. 
 
Dicicco-Bloom, Barbara and Benjamin F. Crabtree. "The Qualitative Research 

Interview." Medical Education 40, no. 4 (2006): 314-321. 
 
Dictionary of Law. Egypt: Public Authority of Amiri Printing, 1999. 

Dinan, John, and Dale Krane. "The State of American Federalism, 2005: Federalism 
Resurfaces in the Political Debate." Publius: The Journal of Federalism 36, 
no. 3 (2006): 327-374. 

Dosenrode, Søren. "Federalism. Theory and Neo-Functionalism: Elements for an 
Analytical Framework." Perspectives on Federalism 2, no. 3 (2010): 1-28. 

Drummond, Stuart, and David Hawkins. "The Malaysian Elections of 1969: An 
Analysis of the Campaign and the Results." Asian Survey 10, no. 4 (1970): 
320-335. 

Dumont, Hugues, Sébastien van Drooghenbroeck, Nicolas Lagasse, 
MarcvanderHulst. "Belgium: Continuous Changes in the New Federal 
Structure." Dialogues on Distribution of powers and Responsibilities in 
Federal Countries, edited by Raoul Blindenbacher and Abigail Austin, 7-10. 
Canada: Forum of Federations, 2005. 

 
Elazar, Daniel Judah. Federalism: An Overview. HSRC Publishers, 1995. 



 

319 
 

Elazar, Daniel Judah. "Federal Systems of the World: A Handbook of Federal, 
Confederal and Autonomy Arrangements." Jerusalem Center for Public 
Affairs. http://www.jcpa.org/dje/books/fedsysworld-intro.htm (accessed 
November 9, 2015). 

Elena, Torou, Akrivi Katifori, Costas Vassilakis, George Lepouras, and Constantin 
Halatsis. "Historical research in archives: user Methodology and Supporting 
Tools." International Journal on Digital Libraries 11, no. 1 (2010): 25-36. 

Ethnic Geography, Map of Iraq, under 
https://ethnicgeography.wordpress.com/tag/iraqi-kurdistan(accessed 
November 17, 2015). 

 
Fabbrini, Sergio. Compound Democracies, Why the United States and Europe are 

Becoming Similar. Oxford University Press, 2007. 

Failat, Yanal Abul. "The Iraqi Federal Oil and Gas Law 2011: Exploration, 
Exploitation and Expropriation." International Energy Law Review 4 (2013): 
141-153. 

 
Falleti, Tulia G. Decentralization and Subnational Politics in Latin America. 

Cambridge University Press, 2010. 

Faraj, Salar Mohammed. "Potential Political Systems of Iraq's Future." Journal of 
Arab Academy Open, no. 16 (2015): 104-121. 

Farnsworth, E. Allan. An Introduction to the Legal System of the United States. 
Oxford University Press, 2010. 

Faruqi, Shad Saleem. "The Constitution of A Muslim Majority State: The Example 
of Malaysia." In A Paper Presented at The Constitution-Making forum: A 
Government of Sudan Consultation (2011): 24-25. 

Fayad, Amer Hassan. "Strengthen the Iraqi National Unit between Federalism and 
Centralism and Amending the Constitution." Journal of the International and 
Political, no. 8 (2008): 113-130. 

Federal Options and Other Means of Accommodating Diversity. Forum of 
Federations, Canada. http://www.forumfe.org (accessed February 22, 2015). 

Feeley, Malcolm M. "The Political Theory of Federalism." Flinders Journal of 
History and Politics 28 (2012): 2-15. 

Feldman, Noah and Roman Martinez. "Constitutional Politics and Text in the New 
Iraq: An Experiment in Islamic Democracy." Fordham Law Review 75, no.2 
(2006): 883-920. 

Fenwick, Helen. Constitutional and Administrative Law Q and A. Cavendish 
Publishing, 1993. 

Fereday, Jennifer, and Eimear Muir-Cochrane. "Demonstrating Rigor Using 
Thematic Analysis: A hybrid Approach of Inductive and Deductive Coding 
and Theme Development." International Journal of Qualitative Methods 5, 
no. 1 (2006): 80-92. 

 



 

320 
 

Fernando, Joseph M. "The Position of Islam in the Constitution of 
Malaysia." Journal of Southeast Asian Studies 37, no. 02 (2006): 249-266. 

Filippov, Mikhail, Peter C. Ordeshook, and Olga Shvetsova. Designing Federalism: 
A Theory of Self-Sustainable Federal Institutions. Cambridge University 
Press, 2004. 

Findi, Hekr A. Kareem. Federalism Concept and Practice. Duhok, 2009. 

Findi, Hekar A. Kareem. "Federalism in Iraq between Motives and Data." Journal 
Afak Sperez. (April 2008):10-21. http://www.spirez.org/afaq/3/4.pdf ( accessed 
December 17, 2014). 

Fitzsimmons, Michael F. Centralization or Decentralization in Iraq? In Search of 
the Elusive Sweet Spot. No. IDA-D-NSD-3702. Institute for Defense Analyses 
Alexandria VA, 2008. 

Fleiner, Thomas. "Basic Structure and Value of Switzerland Recent Developments 
In Swiss Federalism." www.thomasfleiner.ch/files/categories/IntensivkursII 
/Switzerland.pdf (accessed November 2, 2015). 

Fleiner-Gerster, Thomas. "The Current Situation of Federalism in Switzerland." 
Revista D'estudis Autonòmics i Federals 9 (2009): 51-90. 

 
Flick, Uwe. An Introduction to Qualitative Research. 4th edition. Londond: Sage, 

2009. 
 
Fossas Espadaler, Enric. "Asymmetry and plurinationality in Spain." (Barcelona,  

The Institut de Ciències Polítiques i Socials (ICPS)1999). 
 
Fouk Alada, Smoha. Public International Law. 

Fugard, Andrew J.B., and Henry W.W. Potts. "Supporting Thinking on Sample 
Sizes for Thematic Analyses: A Quantitative Tool." International Journal of 
Social Research Methodology 18, no. 6 (2015): 669–684. 

Funk, Alixandra. "Asymmetrical Federalism: A Stabilizing or Destabilizing Factor 
in the Multinational Federation? A Comparative Study of Asymmetrical 
Federalism in Canada and Spain." PhD diss., master thesis submitted to the 
Institut Européen des Hautes Etudes Internationales, Centre International de 
Formation Européenne, academic year 2009–10, 2010. 

Garner, James Wilford. Political Science and Government. Calcutta: World Press, 
1951. 

Gary, John Mack. "Management of National and Religious Diversity in Framework 
of the Federalism." Democratic Papers-Coexistence in Light of the Difference, 
edited by Tanya Kelly, Aqil Abbas, Munir Almauri and Minza Hussain, 38-42. 
Iraq Center for Information Democracy, 2005. 

Gerken, Heather K. "Federalism 3.0." CALIFORNIA LAW REVIEW 105 (2017): 
1695- 1724. 

Gerken, Heather K. "Federalism and Nationalism: Time for a Détente." Louis ULJ 
59 (2014): 997. 



 

321 
 

Gerken, Heather K. "Of Sovereigns and Servants." Yale LJ 115 (2005): 2633-2641. 

Gerken, Heather K. "Our Federalism (s)." Wm. & Mary L. Rev. 53 (2011): 1549-
1573. 

Gerston, Larry N. American Federalism. ME Sharpe, 2007. 

Ghai, Yash. "The Role of Constituent Assemblies in Constitution Making." IDEA 
(2006). 

Ghaidan, Ismail Sasaa. "The Regional Administrative Decentralization in Iraq." 
Journal Message of Rights (2012): 20-49. 

 
Giudice, Michael. Wilfrid J. Waluchow, and Maksymilian Del Mar. The 

Methodology of Legal Theory. England: Ashgate Publishing Limited Press, 
2010. 

Go Slow on a Federal Iraq. 2006. Gulf News, Sep 21, 2006. 
http://eserv.uum.edu.my/docview/333142676?accountid=42599 (accessed 
January 10, 2017). 

Gload, Ali Hussein and Majid Eyal Wahib." The Federal System in Iraq-Reality and 
Ambition."  Journal of the International and Political, no.8 (2008): 205-217. 

Goldstein, Eric. Endless Torment: The 1991 Uprising in Iraq and its Aftermath. 
Human Rights Watch, 1992. 

Governorates Law No. 159 in 1969. 

Guest, Greg, Arwen Bunce, and Laura Johnson. "How Many Interviews are 
Enough? An Experiment with Data Saturation and Variability." Field Methods 
18, no. 1 (2006): 59-82. 

Gullick, John Michael. "Law and the Adat Perpateh A Problem From Jelebu." 
Journal of the Malaysian Branch of the Royal Asiatic Society 54, no. 1 (239) 
(1981): 7-20. 

Grindle, Merilee S. "Local Governments That Perform Well: Four Explanations." 
Decentralizing Governance, Emerging Concepts and Practices. edited by G. 
Shabbir Cheema and Dennis A. Rondinelli, 56-74. Washington, D.C: 
Brookings Institution Press, 2007. 

Gunlicks, Arthur. The Länder and German Federalism. Manchester University 
Press, 2003. 

Gunter, Michael M. "A de Facto Kurdish State in Northern Iraq." Third World 
Quarterly 14, no. 2 (1993): 295-319. 

Gunter, Michael M. "The KDP-PUK Conflict in Northern Iraq." The Middle East 
Journal (1996): 224-241. 

Gunter, Michael M. "The Kurdish Question in Perspective." World Affairs 166, no. 
4 (2004): 197-205. 

Gunter, Michael. "The Iraqi National Congress (INC) and the Future of the Iraqi 
Opposition." Journal of South Asian and Middle Eastern Studies 19, No. 3 



 

322 
 

(1996).http://search.proquest.com/openview/ca49cbedfb38b6a92faec354a3326
3a2/1?pq- origsite=gscholar&cbl=1817158. 

Hadi, Hussein Adnan. Federalism and the Future of Iraq, Civilized Dialog. 
http://www.ahewar.org/debat/show.art.asp?aid=271967 (accessed March 12, 
2016). 

Hafez, Mahmood Mohamed. Summary of Constitutional Law-General Principles of 
the Egyptian Constitution. House of Arab Thought-Committee of Arab 
statement Press, 1956. 

 Hafteck, Pierre. "An Introduction to Decentralized Cooperation: Definitions, 
Origins and Conceptual Mapping." Public Administration and Development 
23, no. 4 (2003): 333-345. 

Hail, Michael, and Stephen Lange. "Federalism and Representation in the Theory of 
the Founding Fathers: A Comparative Study of US and Canadian 
Constitutional Thought." The Journal of Federalism 40, no.3 (2010): 366-388. 

 
Hamidi, Ahmad Khurshid. "The Executive Power Under the Constitution of 2005." 

Journal of Kirkuk University Humanity Studies 7, no. 2 (2012): 484-505. 

Hamilton, Alexander. James Madison and John Jay. The Federalist Papers. Jordan: 
Dar Fares for Publication and Distribution, 1996. 

Hamilton, Alexander. James, Mason and John Jay. The Federal State. Beirut: life 
Library publications, 1959. 

Hammadi, Shomran. Political Systems. Baghdad: Company of Copyrights. 

Hanoon, Hameed. "Read in the Law of the State Administration of Iraq for the 
Transitional Period." Journal of Science for Law (2005):1-47. 

Harbo, Florentina. "Secession Right-An Anti-Federal Principle: Comparative Study 
of Federal States and the EU." Journal of Politics and Law 1, on. 3 (2008): 
132-148. 

Hassan, Saadi Ibrahim. Federalism: Federal System and Iraqi National Identity ..... 
Who will Stop the Fire before it Burns Iraq?. Baghdad: House of Scientific 
Books. 

Hausing, Kham Khan Suan. "Asymmetric Federalism and the Question of 
Democratic Justice in Northeast India." India Review 13, no. 2 (2014): 87-111. 

Hayawi, Nabil Abdul Rahman. Decentralization and Federalism. Baghdad: Legal 
Library, 2004. 

 
Hayawi, Nabil Abdul Rahman. Federal State-A Constitutional Amendment in the 

Federal State. Baghdad: Legal Library, 2009. 

He, Baogang, Brian Galligan, and Takashi Inoguchi, eds. Federalism in Asia. 
Edward Elgar Publishing, 2009. 

 
Helmi, Mahmoud. General Constitutional Principles. Cairo: House the Arab 

Thought, 1966. 



 

323 
 

Hicks, Ursula K. Federalism, Failure and Success, A Comparative Study. London: 
The Macmillan Press Ltd, 1978. 

Hidalgo-Redondo, Oscar. "Centralisation and Disgregation and Public Opinion: the 
Future of the Spanish State of Autonomias." Federal Governance 12, no. 1 
(2015): 4-25. 

Hikmat, Mona Hamdy. "Federal between Rejection and Acceptance." Journal of 
Political and International, no. 21 (2012): 100-136. 

Hiway, Nabil Abdul Rahman. Federal States. Baghdad: the Legal Library, 2009. 

Hossain, Md Awal. "Administrative Decentralization: A framework for Discussion 
and its Practices in Bangladesh." Department of Public Administration 
University of Rajshahi, Rajshahi-6205, Bangladesh (2004): 1-43, 
unpan1.un.org/intradoc/groups/public/documents/.../unpan019445.pdf 
(accessed November 8, 2015). 

Hossam, Akram, Marwa Waheed and Shadi Abdel Wahab. "The Federalism and 
Regions Solution to the Crisis or a Step Towards Partition." Baghdad Center 
for Training, Consulting and Media7 (January 2012): 1-25. 
http://www.baghdadcenter.net/print-88.html (accessed January 31, 2015). 

Horio, Andre. Constitutional Law and Political Institutions. Beirut: Ahlia for 
Publishing and Distribution, 1974. 

Hossain, Md Awal. "Administrative decentralization: A Framework for Discussion 
and Its Practices in Bangladesh." Department of Public Administration 
University of Rajshahi, Rajshahi-6205, Bangladesh (2004). 

Huat, Wong Chin, and James Chin. "Malaysia: Centralized Federalism in an 
Electoral One-Party State." In Varieties of Federal Governance: Major 
Contemporary Models, edited by Rekha Saxena, 208-231. New Delhi: 
Cambridge University Press, 2011. 

Hubner, Amil. The Political System in United States. Abu Dhabi: Emirates Center 
for Strategic Studies and Research, 2009. 

Huchinson, Terry and Nigel Duncan. "Defining and Describing What We Do: 
Doctrinal Legal Research." Deakin Law Review 17, no. 1 (2012): 83-119. 

 
Hughes, Christopher. "Federalism and Confederacy: Defined, Compared and 

Analysed." https://www.kent.ac.uk/politics/cfs/csp/pdf/Article_FedCon.pdf 
(accessed November 2, 2015). 

 
Hussein, Luqman Omar. The Principle of Participation in The Federal State. Arbil: 

Al Haj Hashim Press, 2008. 

Hussein, Mohammed Bakr. The Mediator in Administrative Law. Alexandria: House 
of Arab Thought, 2007. 

Hussein, Mohamed Baker. "The Federal Union between Theory and Practice." PhD 
diss., University of Ain Shams, 1977. 

 



 

324 
 

Hutchcroft, Paul D. "Centralization and Decentralization in Administration and 
Politics: Assessing Territorial Dimensions of Authority and 
Power." Governance14, no. 1 (2001): 23-53. 

Hutchinson, Francis E. "Malaysia‟s Federal System: Overt and Covert 
Centralisation." Journal of Contemporary Asia 44, no. 3 (2014): 422-442. 

 
Ibrahim, Hussein Tawfiq. Future of System and State in Iraq and its Implications 

for Security and Stability in the Gulf. United Arab Emirates: The Gulf 
Research Centre, 2005. 

Ibrahim, Yasser Ali and Esraa Aladdin Nuri. "Federalism in Iraq after 2003-Present 
and Future." Journal of Political Issues. (2014): 211-236. 

Illner, Michal. "Territorial Decentralization-a Stumbling Block of Democratic 
Reforms in East-Central Europe?." Polish Sociological Review 17(1997): 23-
45. 

Iraq News Network. http://aliraqnews.com/%D9%81%D8%AA%D8%AD-
%D8%A7%D9%84%D9%82%D9%86%D8%B5%D9%84%D9%8A%D8%A
9- 
%D8%A7%D9%84%D9%87%D9%88%D9%84%D9%86%D8%AF%D9%8
A%D8%A9-%D9%81%D9%8A-
%D8%A7%D8%B1%D8%A8%D9%8A%D9%84/. (accessed March 4, 2017). 

Iraqi Organization for Human Rights Coordination, Administrative Decentralization 
and Governorates Council in Iraq, 2006. 

Iskander, Saad Basher. A policy Review of Federalism and Federal Solution to the 
Kurdish Question in Iraq's Modern History 1921-1992, Sulaymaniyah: 
Publications Office of the Central Media Patriotic Union of Kurdistan, 2004. 

 
Iskander, Saad. Iraqi Kurdistan Historical Roots of the Federal Project. Baghdad: 

Strategic Studies Institute, 2007. 

Jamal Aldin, Sami.  Political Systems and Constitutional Law. Alexandria: 
Knowledge Facility, 2005. 

Jawad, Saad Naji. Iraq and Kurdish Issue 1958-1970. London: House Al Salaam, 
1990. 

 
Jawad, Saad Naji. and Sawsan Ismail Al-Assaf. "Federal Iraqi: Strengthening the 

Regions to Weaken the State." Aljazeera Center for Studies.  
http://studies.aljazeera.net/ar/reports/2012/06/2012616121337228231.html 
(accessed February 18, 2015). 

 
Jones, David Seth. "Resolving the Constitutional Question of the Malaysian King 

and Rulers." Asian Journal of Political Science 3, no. 1 (1995): 13-31. 
 
Jorf, Toima. Administrative Law. Cairo: Cairo Modern Library, 1963. 

Jorf,  Toima. Theory of State. Modern Cairo Library, 1973. 
 



 

325 
 

Kader, Hustaar. "Differences Threaten the Draft Constitution of the Kurdistan 
Region." Al-Akhbar Newspaper. http://www.al-akhbar.com/node/234605 
(accessed March 3, 2017). 

KalaycIolu, Ersin. "Iraqi Constitution: A Federal Democratic Heaven or Hell?." 
http://sam.gov.tr/wp-content/uploads/2012/02/ErsinKalaycioglu.pdf (accessed 
November 13, 2014). 

Kane, Sean, Joost R. Hiltermann, and Raad Alkadiri. "Iraq's Federalism 
Quandary." The National Interest 118 (2012): 20-30. 

Katz, Ellis. "American Federalism, Past, Present and Future." US Information 
Agency Electronic Journals 2, no. 2 (1997): 9-10. 

 
Katz, Ellis. "USA: A Federal Government with Limited Powers." Dialogues on 

Distribution of powers and Responsibilities in Federal Countries, edited by 
Raoul Blindenbacher and Abigail Austin, 42-45. Canada: Forum of 
Federations, 2005.   

Kazim, Areej Taleb. "The Powers of the Local Authorities in Iraqi Legislation in 
Light of the Constitution and Law of Governorates that are not organized in a 
region No. 21 of 2008." Anbar Journal of Legal and Political Science, no.3 
(2011): 135-164. 

Kazim, Hana Abbas. "Federalism in Iraq, Reality and Prospects." Journal of Misan 
Researches no. 14 (2011): 299-317. 

Kelemen, R. Daniel. "The Structure and Dynamics of EU Federalism." Comparative 
Political Studies 36, no. 1-2 (2003): 184-208. 

Kelly, Michael J. "The Kurdish Regional Constitutional within the Framework of 
the Iraqi Federal Constitution: A Struggle for Sovereignty, Oil, Ethnic 
Identity, and the Prospects for a Reverse Supremacy Clause." Penn St. L. Rev. 
114 (2009): 707-808. 

 
Khai Leong, Ho. "Dynamics of Policy-Making in Malaysia: The Formulation of the 

New Economic Policy and the National Development Policy." Asian Journal 
of Public Administration 14, no. 2 (1992): 204-227. 

Khalayleh, Muhammad Ali. The Administrative Law. Jordan: Ethraa for Publication 
and Distribution, 2010. 

Khalid, Hameed Hannoun. "Federal Authorities in Iraqi Constitution of 2005." 
Journal of Science for Law, no. 24 (2009): 65-66. 

Khalid, Hameed Hannoun. The Principles of Constitutional Law and Evolution of 
the Political System in Iraq. Baghdad, 2012. 

Khalil, Mohsen. Political Systems and Constitution of Lebanese. Beirut: Arab 
Renaissance Press, 1976. 

 
Khalil, Sahar Kamel. "The Legislative Power in Iraq under the 2005 Constitution- 

Actually, Prospects and Future." Political Issues (2014): 379-402. 

Khalil, Usman. Constitutional Law. Egypt: Cairo Press, 1956.  



 

326 
 

Khorasan, Basim Ali and Saad Ali Hussein. "Does the federalism Stability to Iraq?." 
Iraq Center for Research no. 1 (2004): 1-23. 

Kincaid, John. "The Eclipse of Dual Federalism by One-Way Cooperative 
Federalism." Ariz. St. LJ 49 (2017): 1061-1089. 

King, Preston. Federalism and Federation. London Y Camberra: Crom Helm 
International Series in Social and Political Thought, 1982. 

Koller, Arnold. "Introduction to the Swiss Model of Federalism." In a Paper 
Presented at International Conference on Federalism in 2002. 

Koller, Arnold. “Introduction to the Swiss Model of Federalism.” In International 
Conference on. 2002. 

kouk, Ali. "Administration of Regions and Experiences Learning in Arab world-
Case Study in Malaysia." Master's thesis, University of Cassidy Mrabah- 
Ouargla, 2010. 

Kremer, Jutta. "Germany: Overlapping Powers and Political Tangles." Dialogues on 
Constitutional Assets, Organizational Structures and Changes in Federal 
Countries, edited by Raoul Blindenbacher and Abigail Austin, 22-25. Canada: 
Forum of Federations, 2007. 

Kurdi, Mohammed Daham. "The Future of Iraqi State between the Federal and 
Division." Anbar Journal of Legal and Political Science, no. 8 (2013): 296-
297. 

Knopff, Rainer and Anthony Sayers. "Constitutional Policies in Canada." Dialogues 
on Constitutional Assets, Organizational Structures and Changes in Federal 
Countries, edited by Raoul   Blindenbacher and Abigail Austin, 18-21. 
Canada: Forum of Federations, 2007. 

Knupfer, Nancy Nelson, and Hilary McLellan. "41. Descriptive Research 
Methodologles." (1996). 

Lane, Jan-Erik, and Svante Ersson. "The Riddle of Federalism: Does Federalism 
Impact on Democracy?." Democratisation 12, no. 2 (2005): 163-182. 

Larsen, Clifford. "States Federal, Financial, Sovereign and Social. A Critical Inquiry 
into an Alternative to American Financial Federalism." The American Journal 
of Comparative Law 47, no. 3 (1999): 429-488. 

Law Autonomy of Kurdistan Region No. 33 of 1974. 
http://www.moqatel.com/openshare/Behoth/Siasia21/Akrad/mol03.doc_cvt.ht
m )accessed February19, 2015). 

 
Law No.3 of 2009 for Governorates of Kurdistan. The Iraqi journal Al–Waqaa in 

Kurdistan, No.100, 1/6/2009, 37. wiki.dorar-
aliraq.net/iraqilaws/law/21204.html (accessed October 30, 2016). 

Law No. 14 of 1992. The Base of the Iraqi Legislation. 
http://www.iraqld.iq/LoadLawBook.aspx?SC=161020077563944 (accessed 
March 4, 2017). 



 

327 
 

Law, John. "How Can We Define Federalism?." The politicization of the European 
Elections and Its Potential Effects on the EU 5, no.3 (2013): 88- 120. 

Laws and Resolutions Issued by the National Assembly of Iraqi Kurdistan 8. Arbil: 
Salah Al-Din University Press, 2005. 

Lecours, André. "The Question of Federalism in Nepal." The Journal of Federalism 
(2013): 609-632. 

 
Leila, Mohamed Kamel. Political Systems: State and Government. House of Arab 

Thought, 1968. 

Legal Controversy between Salaheddin Governorate Council and the Presidency of 
the Cabinet, the Judiciary on the Governor Deposition. The Middle East 
Newspaper.2009,http://archive.aawsat.com/details.asp?issueno=10992&article
=542400#.WLKeg2996M8 (accessed February 22, 2017).     

 
Linder, Wolf and Adrian Vatter. "Institutions and Outcomes of Swiss Federalism: 

The Role of the Cantons in Swiss Politics." West European Politics 24, no. 2 
(2001): 95-122. 

 
Loh, Francis Kok Wah. "Restructuring Federal-State Relations in Malaysia: From 

Centralised to Co-Operative Federalism?." The Round Table 99, no. 407 
(2010): 131-140. 

 
Maddox, William P. "The Political Basis of Federation." American Political Science 

Review 35, no. 06 (1941): 1120-1127. 

Mahdi, Ghazi Faisal. Provisions of the Iraqi Constitution of 2005 in the Balance. 
Encyclopedia of Legal Culture, 2008. 

Mahdi, Ghazi Faisal. "The Federal System and Decentralization in the Constitution 
of Iraqi Republic 2005." Journal of the Legislation and Judiciary. 
http://www.tqmag.net/body.asp?field=news_arabic&id=4 (accessed 
February18, 2015). 

 
Mahfouz, Abdel Moneim and Noman Ahmed Al-Khatib. The Principles of Political 

Systems-A Comparative Study. Amman: Dar Al-Furqan for Publication and 
Distribution, 1987. 

Mahmoud, Abdul Fattah Abdul Razzaq. The Principle of non-Interference and 
Intervention in Public International Law. Arbil: Mukrayani Foundation 
Publishing, 2002. 

Majeed, Akhtar.  "India: Originated of Cooperative Federalism." Dialogues on 
Constitutional Assets, Organizational Structures and Changes in Federal 
Countries, edited by Raoul Blindenbacher and Abigail Austin, 26-29.Canada: 
Forum of Federations, 2007. 

MaKafroun, George and William Polk. Exit from Iraq, Plan to Withdraw from Iraq 
Now. Beirut: Center for Arab Unity Studies, 2006. 

Mansour, Shab Toma. Administrative Law. Baghdad: Iraq House for Printing and 
Publishing, 1979-1980. 



 

328 
 

Maps of World, Map of Iraqi Governorates, under 
http://www.mapsofworld.com/iraq/iraq-political-map.html (accessed 
December 27, 2016). 

Maps of World, Map of Iraqi Kurdistan, under 
http://www.mapsofworld.com/kurdistan-map.html (accessed February 20, 
2016). 

Marshall, Catherine, and Gretchen B. Rossman. Designing Qualitative Research. 
3rd ed. California: SAGE Publication Press, 1995. 

Marston, John, and Richard Ward. Cases and Commentary on Constitutional and 
Administrative Law. Pitman, 1995. 

Martinez-Vazquez, Jorge. Asymmetric Federalism in Russia: Cure or Poison?. 
Edward Elgar Publishing, 2007. 

Matheson-Hooker, Virginia. A Short History of Malaysia-Linking East and West. 
Silkworm Books, 2003. 

 
McGarry, John. "Can Federalism Help to Manage Ethnic and National Diversity?." 

Federations: What’s New in Federalism Worldwide 4 (2004): 3-5. 

Means, Gordon P. "Eastern Malaysia: The Politics of Federalism." Asian Survey 8, 
no. 4 (1968): 289-308. 

Means, Gordon P. "Malaysia-A New Federation in Southeast Asia." Pacific 
Affairs 36, no. 2 (1963): 138-159. 

Meddaugh, Joshua R. Waiting for Federalism: An Empirical Investigation into the 
Rehnquist Court's Federalism Decisions. State University of New York AT 
Buffalo, 2012. 

 
 Michael A. Pagano, "The Challenge of Effectiveness: Local Governance in the 

United States of America." Dialogs on Local Governance and Large Cities in 
the Federal States, edited by Raoul Blindenbacher and Chandra Pasma, 54-58. 
Canada:  Forum of Federations, 2007. 

Milne, R. S. "Malaysia: A New Federation in the Making." Asian Survey (1963): 
76-82. 

 
Miller, Keith L. "Advantages and Disadvantages of Local Government 

Decentralization," Decentralization and Local Government in the Caribbean, 
edited by Patricia Persud.35-48. National Demeratic Institue for International 
Affairs(NDI), 2004. 

Ministries and Departments. Kurdistan Regional Government. 
http://cabinet.gov.krd/p/page.aspx?l=12&s=030000&r=315&p=228&h=1 
(accessed March 4, 2017). 

Mingus, Matthew S. "Progress and Challenges with Iraq's Multilevel Governance." 
Public Administration Review 72, no. 5 (2012): 1-9. 

Mohammed, Abdul Ati. "Federalism is a Solution in Iraq." Al Wotan Al Qatari 
Newspaper. http://www.al-watan.com/viewnews.aspx?n=CDFF607A-E0A5-



 

329 
 

4A11-A955- AEB3B3F75210&d=20140606&writer=0 (accessed March 7, 
2015).  

 
Montgomery, A. E. "The Making of the Treaty of Sèvres of 10 August 1920." The 

Historical Journal 15, no. 4 (1972): 775-787. 

Moradi, Jahanbakhsh."Problematic of Federalism in Iraq." Erudite Journal of Social 
Science Research, 2 (2014): 15-17. 

Murad, Ali Abbas."Federal Regional and Problems applied it in Iraq." Journal of 
Political Science, no. 36 (June 2008): 180-180. 

Musa, Nurhafilah. "Federalism, Constitutionalism and Democratic Society in 
Multicultural Societies–A case Study of Malaysia." Religion 8, no. 2 (2007): 
1-13. 

 
Muwafi, Ahmed Ahmed. A Vision of Federalism in Light of the New Constitution. 

Egypt: the Arab Renaissance Publishing House, 2008. 

Naaman, Mohamed Abdel Rakeb. Federal and the Need for a Civil State in Yemen, 
the National Conference Yemen Where? About Contemporary Vision to Build 
A New Yemen. Cairo: Arab Organization for Human Rights, 2012. 

 
Naamani, Israel T. "The Kurdish Drive for Self-Determination." Middle East 

Journal 20, no. 3 (1966): 279-295. 

Narang, Amarjit Singh. "Federalism in India During the Nehru and Post-Nehru 
Periods. Limitations and Challenges." South Asian Survey, 19, no. 2 (2012): 
189-205. 

Nasr, Mohamed Abdel Moaz. Theories in Political Systems. Beirut: Arab 
Renaissance Press, 1973. 

 
Natali, Denise. Can Federalism Work in Iraq?. Retrieved 1/11/2011 from: www. 

ndu. edu/inss, 2011. 
 
Neuman, Lawrence W. Social Research Methods: Qualitative and Quantitative 

Approaches. 7th ed. Wisconsin: University of Wisconsin-White Press, 2006. 

Nerenberg, Karl. "What's New in Federalism in Worldwide." Forum of Federations 
4, no1, (2004): 4-5. 

Neven, Ine. Background paper on Decentralization, Institute Alterra – Green World 
Research, Wageningen, The Netherland. www.metla.fi/eu/cost/e19/neven.pdf 
(accessed November 8, 2015). 

Nicolescu, Adrian. "The Role of Decentralization in the Romanian Public 
Administration System: Analysis, Theory and Models." Revista de Ştiinţe 
Politice. Revue des Sciences Politiques 34 (2014): 34-45. 

Njoku, Chukwunenye Clifford, "The RoLie of Federalism in Mitigatng Ethnic 
Conflicts in Plural Societies: Nigeria and Malaysia in Comparative 
Perspective." Master's thesis, University of Malaya, 2015. 

 



 

330 
 

No-Fly Zone: The legal Position. BBC News. February 19, 2001. 
http://news.bbc.co.uk/2/hi/middle_east/1175950.stm (accessed March 4, 
2017). 

Nur Al-Din, Mohammed. "Iraq between Political Unity and Federalism." Journal of 
Middle East (2007): 52-61. 

 
Nuri, Aladdin Esraa. "Federalism in the Iraqi Constitution-Reality and Future after 

the US Withdrawal." Journal Message of Rights (2012): 219-239. 
 
Nuruzzaman, Mohammed."Federalism and State Disintegration-United Pakistan, 

1947-1971: Some Historical Lessons for Afghanistan and Iraq." Journal of 
Asian and African Studies 45 (2010): 517-518. 

Nooi, Phang Siew. "Decentralization and Local Governance in Malaysia." Public 
Administration in Southeast Asia: Thailand, Philippines, Malaysia, Hong 
Kong, and Macao, edited by Evan M. Berman 155-169. The United States of 
America: CRC Press, 2011. 

 
Oeter, Stefan.  "Federal Republic of Germany." Forum of Federations 

www.thomasfleiner.ch/files/categories/IntensivkursII/Germanyg3.pdf 
(accessed November 2, 2015). 

Okpanachi, Eyene, and Ali Garba. "Federalism and Constitutional Change in 
Nigeria." Federal Governance 7, no. 1 (2010): 1-14. 

O‟Leary, Carole A. "The Kurds of Iraq: Recent History, Future Prospects." Middle 
East Review of International Affairs 6, no. 4 (2002): 17-29. 

O'Leary, Brendan. "The Federalization of Iraq and the Break‐up of 
Sudan." Government and Opposition 47, no. 4 (2012): 481-516. 

O'Leary, Zina. The Essential Guide to Doing Research. Sage, 2004. 

Omar, Raja Nur Alaini Raja. "A Historical Perspective of Federalism in Malaysia 
and Its Effects on the Current System of Federalism." International Journal of 
Business, Economics, and Law 1 (2012): 125-129. 

Omar, Shoresh Hassan. Characteristics of Federal System in Iraq-Comparative and 
Analysis Study. Al-Sulaymaniyah: Kurdistan Center for Strategic Studies, 
2009. 

Orenstein, Mitchell A. "Malaysia Comparative National Systems." 
http://www.mitchellorenstein.com/wp-content/uploads2012/07/Malaysia.pdf 
(accessed Febraury 24, 2016). 

 
Orluwene, J. P., and B. Ozy. "The Pitfalls in the Nigerian Federalism." Journal of 

Social Policy and Society 2, no. 1 (2007): 119-127. 

Osman, Hussein Osman Mohamed. Political Systems. Beirut: Al-Halabi for 
Publication Rights, 2010. 

Osman, Hussein Osman Mohamed. The Origins of Administrative Law. Beirut: Al-
Halabi for Publication Rights, 2010. 



 

331 
 

"Osman: Kurdistan Regional Constitution Victim of Partisan Differences." 
Almasalah Newspaper. 
http://almasalah.com/ar/news/13021/%D8%B9%D8%AB%D9%85%D8%A7
%D9%86-%D8%AF%D8%B3%D8%AA%D9%88%D8%B1- 
%D8%A7%D9%82%D9%84%D9%8A%D9%85-
%D9%83%D8%B1%D8%AF%D8%B3%D8%AA%D8%A7%D9%86-
%D8%B6%D8%AD%D9%8A%D8%A9-  
%D8%A7%D9%84%D8%AE%D9%84%D8%A7%D9%81%D8%A7%D8%
AA-%D8%A7%D9%84%D8%AD%D8%B2%D8%A8%D9%8A%D8%A9 
(accessed March 3, 2017). 

Osman, Osman Khalil. Administrative Law. Baghdad: Residents Press, 1939. 

Ottaway, Marina, and Danial Kaysi. The State of Iraq. Carnegie Endowment for 
International Peace, 2012. 

 
Ozoglu, Hakan. Kurdish Notables and the Ottoman State: Evolving Identities, 

Competing Loyalties, and Shifting Boundaries. SUNY press, 2004. 

Özpek, Burak Bilgehan. "Democracy or Partition: Future Scenarios for the Kurds of 
Iraq."  Insight Turkey 14, no. 3 (2012): 127-140. 

Papillon, Martin. "Adapting Federalism: Indigenous Multilevel Governance in 
Canada and the United States." The Journal of Federalism (2011): 289- 312. 

  Park, Bill. "Iraqi Scenarios." Adelphi Papers 45, no. 374 (2005): 49-66. 

  Pfiffner, James P. "US Blunders in Iraq: De-Baathification and Disbanding the 
Army." Intelligence and National Security 25, no. 1 (2010): 76-85. 

Pollio, Jim. "Federal Solution in Iraq." Democratic Papers-Coexistence in Light of  
Difference, edited by Tanya Kelly, Aqil Abbas, Munir Almauri and Minza 
Hussain, 43-45. Iraq Center for Information Democracy, 2005. 

Presidency. Kurdistan Regional Government. 
http://cabinet.gov.krd/p/page.aspx?l=12&s=030000&r=316&p=392&h=1 
(accessed March 4, 2017). 

Prince, James M. "A Kurdish state in Iraq?." Current History 92, no. 570 (1993): 17. 
m/fpcache/80546ae72709c500f64dcd8f1f7ead6e.pdf?AWSAccessKeyId=AKI
AJF7V7KNV2KKY2NUQ&Expires=1487256980&Signature=zAi17hT38H1t
v1GSQFhqNQxqlfs%3D.  

Qabbani, Khaled. Decentralization and the Question of Application in Lebanon 
.Beirut: Mediterranean Sea-Owaidat publications, 1981. 

 
Qabbani, Khaled. General Administrative Law. Beirut, 2004. 

Rabil, Robert G. "The Iraqi Opposition‟s Evolution: From Conflict to Unity?." 
Middle East Review of International Affairs 6, no. 4 (2002): 1-17. 

Rao, M. Govinda, and Nirvikar Singh. "10. Asymmetric Federalism in India." 
Fiscal Fragmentation in Decentralized Countries (2014): 295. 



 

332 
 

Rashid, Hzal Ahmed, Ahsan Ahmed Rashid and Solin Haji. Brief Studies on the 
Concept of State and the Kinds, Types of Public Authorities. Dohuk: Zana 
Press, 2006. 

Raslan, Anwar Ahmed. a Brief of Administrative Law. Egypt, 2002. 

Ratislavová, Kateřina, and Jakub Ratislav. "Asynchronous Email Interview as a 
Qualitative Research Method in the Humanities." Human Affairs 24, no. 4 
(2014): 452-460. 

Rathmell, Andrew. "Planning Post‐Conflict Reconstruction In Iraq: What Can We 
Learn?." International Affairs 81, No. 5 (2005): 1013-1038. 

Razak, Adilah Abd. "Understanding Legal Research." Integration & Dissemination 
4 (2009). 

Requejo, Ferran. "National pluralism and federalism. Four potential scenarios for 
Spanish plurinational democracy." Perspectives on European Politics and 
Society 2, no. 2 (2001): 305-327. 

Ribat, Edmond.  The Mediator in Constitutional Law, part 1. Beirut: Dar El-Ilm 
Lilmalayin, 1964. 

 
Richard E. Wagner. "Competitive Federalism in Institutional Perspective." 

Federalist Government in Principle and Practice, edited by Donald P. 
Racheter and  Richard E. Wagner,  2-34. Springer US, 2001. 

Riker, William. "Federalism, Handbook of Political Science: Governmental Institutions and 
Processes, eds. Fred I. Creenstein and Nelson W. Polsby." (1975). 

Roberts, Adam. "Humanitarian War: Military Intervention and Human Rights." 
International Affairs (Royal Institute of International Affairs 1944-) (1993): 
429-449. 

Rodden, Jonathan. "Comparative Federalism and Decentralization: On Meaning and 
Measurement." Comparative Politics (2004): 481-500. 

 
Rudaw News. http://www.rudaw.net/arabic/middleeast/iraq/2706201511 (accessed 

March 4, 2017). 

Rustow, Dankwart A. "Transitions to Democracy: Toward a Dynamic 
Model." Comparative Politics 2, no. 3 (1970): 337-363. 

Rondinelli, Dennis A. "Decentralization, Territorial Power and the State: a Critical 
Response." Development and Change 21, no. 3 (1990): 491-500. 

Saayman, Matthew. "Federalism, Trust, and the Problem of Sectarianism in Iraq." 
(2013). 

Sabri, Alsid. The Principles of Constitutional Law. 1949. 

Saleh, Ahmed Maher. Mediator in Administrative Law. Dar Ibn Al Atheer Printing 
and Publishing, 2009.  

Saleh, Ghanem Mohamed. "Federalism and the Dimensions of Intellectual and 
Decision of Applied in Iraq." Journal of International Studies no. 47 (2011): 
1-16. 



 

333 
 

Saleh, Mohsen. "Malaysian Political Model and Management of the Difference." 
Aljazeera Center for Studies. 
http://studies.aljazeera.net/issues/2012/06/201262111235327448.htm 
(accessed February 24, 2015). 

Saleh, Raad Kassem. "Power Systems in Federal Government and Democracy-
Australia  

A Model." AL Mustansiriya of Arab and International Studies, no. 35 (2011): 37-
68. 

Salikov, Marat. "Russia: Federal Volatile." Dialogues on Constitutional Assets, 
Organizational Structures and Changes in Federal Countries, edited by Raoul   
Blindenbacher and Abigail Austin, 37-40. Canada: Forum of Federations, 
2007. 

Schultze, Ulrike and Michel Avital. "Designing Interviews to Generate Rich Data 
for Information Systems Research." Information and Organization 21 (2011): 
1-16. 

 
Schneider, Aaron. "Decentralization: Conceptualization and Measurement." Studies 

in Comparative International Development 38, no. 3 (2003): 32-56. 

Schweizer, Peter. "Federalism in Switzerland." India International Centre Quarterly 
18, no. 4 (1991): 161-169. 

Scott, Roger. "Imperialist Democracy, Ancient Athenians and the US Presence in 
Iraq." Australian Journal of International Affairs 59, no. 3 (2005): 335-350. 

 Selcen, Aydın. "Decentralization for Peace in Turkey, Iraq and Syria." TurkIish 
Policy Quarterly 14, no. 4 (2015): 39-45. 

 
Serhal, Ahmed. Constitutional Law and Political Systems-General Theory-the Most 

Important Political Systems in the World. Beirut: House of Modernity, 1980. 

Shaaban, Abdul Hussein. Sovereignty and the Principle of Humanitarian 
Intervention. Arbil: Salahuddin University Press, 2000. 

Sharabajee, jameela Muslim. "Federal Union-Application Study on the Arab 
World." PhD diss., University of Cairo, 2003. 

Shiha, Ibrahim Abdulaziz. Brief in Political Organization and Constitutional Law-
Analytical Study of the Lebanese Constitution. Beirut: University House. 

Shiha, Ibrahim Abdulaziz. The Principles of Political Systems-States and 
Governments. Beirut: University House, 1982. 

Shukr, Zuhair. Mediator in the Constitution Law. University Institution for 
Publishing and Distribution, 1992. 

Simeon, Richard. "Canada: Competition within Cooperative Federalism." Dialogues 
on Distribution of Powers and Responsibilities in Federal Countries, edited by 
Raoul Blindenbacher and Abigail Austin, 6-9. Canada: Forum of Federations, 
2005.  

Sirriyeh, Hussein. "Iraq and the Region Since the War of 2003." Civil Wars 9, no. 1 
(2007): 106-125. 



 

334 
 

Sluglett, Peter. "Institutional History of Iraq." Constitutional Options for Post-War 
Iraq, edited by Céline Auclair, 8-17. Canada: Forum of Federations, 2003. 

Smith, Adam M. "Fractured Federalism: Nigeria's Lessons for Today's Nation 
Builders in Iraq." The Round Table: The Commonwealth Journal of 
International Affairs 94, no. 1(January 2005): 129-144. 

Smith, Jennifer. The Case for Asymmetry in Canadian Federalism. Institute of 
Intergovernmental Relations, School of Policy Studies, Queen's University, 2005. 

Smith, Nicholas. "Switzerland Crisis of Confidence." Dialogues on Constitutional 
Assets, Organizational Structures and Changes in Federal Countries, edited 
by Raoul Blindenbacher and Abigail Austin, 44-47. Canada: Forum of 
Federations, 2007. 

S/RES/688 (1991). United Nation Security Council. 
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/688 (1991) 
(accessed March 4, 2017). 

Stansfield, Gareth RV. "5. Politics and Governance in the New Iraq: Reconstruction 
of the New Versus Resurrection of the Old." Whitehall Papers 59, no. 1 
(2003): 67-83. 

Stansfield, Gareth. Iraq: The People, History and Politics . Emirates Center for 
Strategic Studies and Research, 2009.  

Stansfiled, Gareth and Hassan Abdulrazak. "A Survey of Possible Political 
Arrangements for Iraq," Constitutional Options for Post-War Iraq, edited by 
Céline Auclair, 17-26. Canada: Forum of Federations, 2003. 

Stewart, Michelle. Civilian Rule Systems. Dar Arabic Thought. 1962. 

Suberu, Rotimi. "Federalism in Africa: the Nigerian Experience in Comparative 
Perspective." Ethnopolitics 8, no. 1 (2009): 67-86. 

Swenden, Wilfried. "Federalism and Regionalism in Western Europe." 
Houndsmills: Palgrave Macmillan (2006). 

 
Swenden, Wilfried. "Asymmetric Federalism and Coalition-Making in Belgium."  

The Journal of Federalism 32, no. 3 (2002): 67-88. 

Tai, Mohammed. Constitutional Law and Political Institutions. 2009. 

Talabani, Jalal. The History and Struggle. Publications of the Office of the Central 
Media Patriotic Union of Kurdistan, 2005. 

Talabani, Jalal." Kurdistan.... Giant Federalism not to Confront it." Federalism and 
National Unity of Iraq. 8-21. Publications of the Office of the Central Media 
Patriotic Union of Kurdistan, 2004. 

Talabani, Nuri. About the Concept of a Federal System. Arbil: Mukrayani 
Foundation for Printing and Publishing, 2005. 

Tarlton, Charles D. "Symmetry and Asymmetry as Elements of Federalism: A 
Theoretical Speculation." The Journal of Politics 27, no. 04 (1965): 861-874. 



 

335 
 

Tarr, G.Alan. "Legal Reflections." Dialogues on Constitutional Assets, 
Organizational Structures and Changes in Federal Countries, edited by Raoul 
Blindenbacher and Abigail Austin, 48-51.Canada: Forum of Federations, 
2007. 

Tarr, G.Alan. "United States: the Constitution-New Challenges." Dialogues on 
Constitutional Assets, Organizational Structures and Changes in Federal 
Countries, edited by Raoul Blindenbacher and Abigail Austin, 48-51. Canada: 
Forum of Federations, 2007. 

Tarlton, Charles D. "Symmetry and Asymmetry as Elements of Federalism: A 
Theoretical Speculation." The Journal of Politics 27, no. 4 (1965): 861-874. 

Taylor, Brian D. "Force and Federalism: Controlling Coercion in Federal Hybrid 
Regimes." Comparative Politics (2007): 421-440. 

 
The Autonomy Law No.33 of 1974. the Base of the Legal Legislation. 

http://www.iraqld.iq/LoadLawBook.aspx?SC=130320132730375 (accessed 
March, 4 2017). 

The Council of Ministers of the Kurdistan Region Law No. 3 in1992, the Base of 
the Legal Legislation. 
http://www.iraqld.iq/LoadLawBook.aspx?SC=130320132730375 (accessed 
March, 4 2017). 

The Federal Supreme Court decision No. 9 of 2007. www.iraqja.iq/t.2008/ 
(accessed November 1, 2016). 

The Federal Supreme Court decision No. 16 of 2008. www.iraqja.iq/t.2008/ 
(accessed November 1, 2016). 

The Judicial Authority of Kurdistan No. 23 of 2007. The Laws and Legislation of 
Iraq. http://wiki.dorar-aliraq.net/iraqilaws/law/20982.html (accessed March 5, 
2017). 

The Judiciary Law No. 14 of 1992, the Base of the Legal Legislation, 
http://www.iraqld.iq/LoadLawBook.aspx?SC=161020077563944 (accessed 
March 4, 2017). 

The Kurdistan National Assembly Law No. 1 of 1992. 
http://www.betnahrain.net/Arabic/Documents/1992.htm (accessed March 4, 
2017). 

The Kurdistan Parliament, Kurdistan Regional Government.    
http://cabinet.gov.krd/p/p.aspx?l=12&s=030000&r=319&p=229 (accessed 
February, 16 2017). 

The Kurdistan Parliament. Kurdistan Regional Government. 
http://cabinet.gov.krd/p/page.aspx?l=12&s=030000&r=317&p=229&h=1 
(accessed March 4, 2017). 

The Kurdistan Region in Brief. Kurdistan Regional Government. 
http://cabinet.gov.krd/p/page.aspx?l=12&s=050000&r=300&p=210 (accessed 
March 4, 2017). 



 

336 
 

The Kurdistan Region Law No. 3 of 2009. The Laws and Legislation of Iraq. 
http://wiki.dorar-aliraq.net/iraqilaws/law/21264.html (accessed March 5, 
2017). 

The Kurdistan Region Presidency Law. 
http://cabinet.gov.krd/a/d.aspx?a=3633&l=14 (accessed March 4, 2017). 

The Rules of Procedure of the judicial council of Kurdistan Region No. 1 of 2008. 
The Base of the Iraqi legislation. http://wiki.dorar-
aliraq.net/iraqilaws/law/21026.html (accessed March 5, 2017). 

Toama, Amjad Zine El Abidine."Future of Federal Regime in Iraq, Study in 
International Experiences." Al- Mustansiriya Journal for Arab and 
International Studies, no. 47 (2014): 1-35. 

Treisman, Daniel. "Defining and Measuring Decentralization: A global 
Perspective." Unpublished manuscript (2002): 1-38. 

Van der Auweraert, Peter. "Displacement and National Institutions: Reflections on 
the Iraqi Experience." Policy Paper on the Iraqi Refugees and IDPs Prepared 
for the Middle East Institute Project on Refugee Cooperation (2011):1-18. 

Varshney, Ashutosh. "How has Indian Federalism Done?." Studies in Indian 
Politics 1, no. 1 (2013): 43-63. 

Veenendaal, Wouter P. "Origins and Persistence of Federalism and Decentralization 
in Microstates." The Journal of Federalism (2015): 580-604. 

Vibhute, Khushal and Filipos Aynalem. Legal Research Methods Teaching 
Material. Chilot, 2009. 

Von Arb, Christine, and Willi Zimmermann. Federalism: A Characteristic Element 
of Swiss Forest Policy. Chair of Forest Policy and Forest Economics, 2004. 

 
Wachendorfer-Schmidt, Ute, ed. Federalism and Political Performance. Routledge, 

2005. 
Way, Almon Leroy. The American Constitutional System: Principal Characteristics 

Federalism.http://www.proconservative.net/CUNAPolSci201PartSixB.shtml(a
ccessed November 9, 2015) . 

Wagner, Richard E. "Competitive Federalism in Institutional Perspective." 
http://mason.gmu.edu/~rwagner/Federalism.pdf (accessed November 2, 2015). 

Wanna, John, John Phillimore, Alan Fenna, and Jeffrey Harwood. "Common Cause: 
Strengthening Australia's Cooperative Federalism." (2009). 

Watts, Ronald L. "Comparative Reflections." Dialogues on Distribution of Powers 
and Responsibilities in Federal Countries, edited by Raoul Blindenbacher and 
Abigail Austin, 46-48. Canada:  Forum of Federations, 2005. 

Watts, Ronald L. "Comparing Federal Systems in the 1990s." Institute of 
Intergovernmental Relations, Queen’s University, Kingstown (1996). 

 
Watts, Ronald L. Federal Systems. Canada: Forum of Federations, 2006. 
 



 

337 
 

Watts, Ronald L. "Federalism, Federal Political Systems, and Federations." Annual 
Review of Political Science 1, no. 1 (1998): 117-137. 

Watts, Ronald L. "Models of Federal Power Sharing." Institute of National 
Democratic, Beirut. http://www.ForumFed.org/pubs/ModelsofFederal-
PowerSharingArabicVerison-Arabic-Arabe.pdf (accessed March 4, 2015). 

Watts, Ronald L. "Models of Federal Power Sharing." International Social Science 
Journal 53, no. 167 (2001): 23-32. 

 
Watts, Ronald. "The Federal Idea and Its Contemporary Relevance." The Federal 

Idea–Essays in Honour of Ronald L. Watts (2007): 1-21. 

Weinstock, Daniel. "Towards A normative Theory of Federalism." International 
Social Science Journal 53, no. 167 (2001): 75-83. 

Weiss, Thomas G., and Kurt M. Campbell. "Military Humanitarianism." Survival 
33, no. 5 (1991): 451-465. 

Welsh, Bridget. "Malaysia in 2004: Out of Mahathir's Shadow?." Asian Survey 45, 
no. 1 (2005): 153-160. 

Westcott, Kathryn. "Iraq's Rich Mosaic of People." BBC News Online, 
http://news.bbc.co.uk/2/hi/middle_east/2783989.stm, (accessed February 20, 
2016). 

Wheare, Kenneth Clinton. Federal Government. Oxford University Press, 1967. 
 
Wieczorek, Christina C, Hermann Schmied, Thomas E Dorner and Wolfgang Dür. 

"The Bumpy Road to Implementing the Baby-Friendly Hospital Initiative in 
Austria: A Qualitative Study.  " International Breastfeeding Journal 10, no. 1 
(2015): 1-14. 

Williams, Carrie. "Research Methods." Journal of Business & Economics Research 
(JBER) 5, no. 3 (2011):65-72. 

 Wilson, Woodrow. "Bryce's American Commonwealth." Political Science 
Quarterly 4, no. 1 (1889): 153-169. 

 Wimmer, Andreas. "Democracy and Ethno-Religious Conflict in Iraq." Survival 45, 
no. 4 (2003): 111-134. 

Woodward, D. F. "Federal System." http://www.eolss.net/Sample-Chapters/C04/E6-
32-02-04.pdf (accessed November 9, 2015). 

 
Yaqin, Anwarul. Legal Research and Writing. Malaysia: Dolphin Press Sdn Bhd, 

2007. 
 
Yin, Robert. Qualitative Research from Start to Finish. New York: The Guilford 

Press, 2011. 

Yakn, Zuhdi. Constitutional Law and Political Systems. Beirut: Yakn House to 
Publish, 1982. 

Yin, Robert K. Case Study Research: Design and Methods. 2re ed. California: 
SAGE Publication Press, 1994. 



 

338 
 

Young, E. Hilton. "The Nationality of a Juristic Person." Harvard Law Review 22, 
no. 1 (1908): 1-26. 

Young, James T. "Administrative Centralization and Decentralization in France." 
Annals of the American Academy of Political and Social Science 11 (1898): 
24-43. 

Yuliani, Elizabeth Linda. Decentralization, Deconcentration and Devolution: what 
do they mean?. Center for International Forestry Research (CIFOR), 2004. 

Yusoff, Mohammad Agus. Malaysian Federalism: Conflict or Consensus. Penerbit 
Universiti Kebangsaan Malaysia, 2006. 

 
Zaaboub, Adeal. Federal State-Concept-Analysis and the Future. House Masera 

Press. 
 
Zebari, Abdul Hamid. "Iraqi Kurds Endure Seven-Year Wait for New Constitution." 

Al-Monitor Newspaper. http://www.al-
monitor.com/pulse/ar/originals/2013/01/iraqi-kurdistan-constitution.html 
(accessed March 3, 2017). 

Ziblatt, Daniel. "Rethinking the Origins of Federalism: Puzzle, Theory, and 
Evidence from Nineteenth-Century Europe." World Politics 57, no. 01 (2004): 
70-98. 

Zimmerman, Joseph F. "National-State Relations: Cooperative Federalism in the 
Twentieth Century."  The Journal of Federalism 31, no. 2 (2001): 15-30. 

 



 

339 

APPENDIX 1 

THE IRAQI CONSTITUTION OF 2005 
The Preamble 

In the name of God, the Most merciful, the Most compassionate 
{We have honored the sons of Adam} 

We, the people of Mesopotamia, the homeland of the apostles and prophets, resting place of 
the virtuous imams, cradle of civilization, crafters of writing, and home of numeration. Upon 
our land the first law made by man was passed, and the oldest pact of just governance was 
inscribed, and upon our soil the saints and companions of the Prophet prayed, philosophers 
and scientists theorized, and writers and poets excelled; Acknowledging God‟s right over us, 
and in fulfillment of the call of our homeland and citizens, and in a response to the call of 
our religious and national leaderships and the determination of our great authorities and of 
our leaders and politicians, and in the midst of international support from our friends and 
those who love us, marched for the first time in our history towards the ballot boxes by the 
millions, men and women, young and old, on the thirtieth of January 2005, invoking the 
pains of sectarian oppression inflicted by the autocratic clique and inspired by the tragedies 
of Iraq‟s martyrs, Shiite and Sunni, Arabs and Kurds and Turkmen and from all other 
components of the people, and recollecting the darkness of the ravage of the holy cities and 
the South in the Sha‟abaniyya uprising and burnt by the flames of grief of the mass graves, 
the marshes, Al-Dujail and others and articulating the sufferings of racial oppression in the 
massacres of Halabcha, Barzan, Anfal and the Fayli Kurds and inspired by the ordeals of the 
Turkmen in Bashir and the sufferings of the people of the western region, as is the case in the 
remaining areas of Iraq where the people suffered from the liquidation of their leaders, 
symbols, and Sheiks and from the displacement of their skilled individuals and from drying 
out of its cultural and intellectual wells, so we sought hand in hand and shoulder to shoulder 
to create our new Iraq, the Iraq of the future, free from sectarianism, racism, complex of 
regional attachment, discrimination, and exclusion. Accusations of being infidels, and 
terrorism did not stop us from marching forward to build a nation of law. Sectarianism and 
racism have not stopped us from marching together to strengthen our national unity, 
following the path of peaceful transfer of power, adopting the course of just distribution of 
resources, and providing equal opportunity for all. We, the people of Iraq, who have just 
risen from our stumble, and who are looking with confidence to the future through a 
republican, federal, democratic, pluralistic system, have resolved with the determination of 
our men, women, elderly, and youth to respect the rule of law, to establish justice and 
equality, to cast aside the politics of aggression, to pay attention to women and their rights, 
the elderly and their concerns, and children and their affairs, to spread the culture of 
diversity, and to defuse terrorism. We, the people of Iraq, of all components and across the 
spectrum, have taken upon ourselves to decide freely and by choice to unite our future, to 
take lessons from yesterday for tomorrow, and to enact this permanent Constitution, through 
the values and ideals of the heavenly messages and the findings of science and man‟s 
civilization. The adherence to this Constitution preserves for Iraq its free union of people, of 
land, and of sovereignty.  
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Section One 
Fundamental Principles               

Article 1: 

The Republic of Iraq is a single federal, independent and fully sovereign state in 
which the system of government is republican, representative, parliamentary, and 
democratic, and this Constitution is a guarantor of the unity of Iraq.  

Article 2: 

First: Islam is the official religion of the State and is a foundation source of legislation:  
A. No law may be enacted that contradicts the established provisions of Islam  
B. No law may be enacted that contradicts the principles of democracy.  
C. No law may be enacted that contradicts the rights and basic freedoms stipulated in 
this Constitution.  

Second: This Constitution guarantees the Islamic identity of the majority of the Iraqi people 
and guarantees the full religious rights to freedom of religious belief and practice of all 
individuals such as Christians, Yazidis, and Mandean Sabeans.  

Article 3: 

Iraq is a country of multiple nationalities, religions, and sects. It is a founding and 
active member in the Arab League and is committed to its charter, and it is part of the 
Islamic world.  

Article 4: 

First: The Arabic language and the Kurdish language are the two official languages of Iraq. 
The right of Iraqis to educate their children in their mother tongue, such as Turkmen, Syriac, 
and Armenian shall be guaranteed in government educational institutions in accordance with 
educational guidelines, or in any other language in private educational institutions.  
Second: The scope of the term “official language” and the means of applying the provisions 
of this article shall be defined by a law and shall include:  

A. Publication of the Official Gazette, in the two languages;  
           B. Speech, conversation, and expression in official domains, such as the Council 
of Representatives, the Council of Ministers, courts, and official conferences, in either of 
the two languages;  
C. Recognition and publication of official documents and correspondence in the two 
languages;  
         D. Opening schools that teach the two languages, in accordance with the 
educational guidelines;  
         E. Use of both languages in any matter enjoined by the principle of equality such as 
bank notes, passports, and stamps.  

Third: The federal and official institutions and agencies in the Kurdistan region shall use 
both languages.  
Fourth: The Turkomen language and the Syriac language are two other official languages in 
the administrative units in which they constitute density of population.  
Fifth: Each region or governorate may adopt any other local language as an additional 
official language if the majority of its population so decides in a general referendum.  
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Article 5: 

The law is sovereign. The people are the source of authority and legitimacy, which 
they shall exercise in a direct, general, secret ballot and through their constitutional 
institutions.  

Article 6: 

Transfer of authority shall be made peacefully through democratic means as 
stipulated in this Constitution.  

Article 7: 

First: Any entity or program that adopts, incites, facilitates, glorifies, promotes, or justifies 
racism or terrorism or accusations of being an infidel (takfir) or ethnic cleansing, especially 
the Saddamist Ba‟ath in Iraq and its symbols, under any name whatsoever, shall be 
prohibited. Such entities may not be part of political pluralism in Iraq. This shall be regulated 
by law.  
Second: The State shall undertake to combat terrorism in all its forms, and shall work to 
protect its territories from being a base, pathway, or field for terrorist activities.  
 

Article 8: 
 

Iraq shall observe the principles of good neighborliness, adhere to the principle of 
non-interference in the internal affairs of other states, seek to settle disputes by peaceful 
means, establish relations on the basis of mutual interests and reciprocity, and respect its 
international obligations. 

Article 9: 

 First:  
A. The Iraqi armed forces and security services will be composed of the components of the 
Iraqi people with due consideration given to their balance and representation without 
discrimination or exclusion. They shall be subject to the control of the civilian authority, 
shall defend Iraq, shall not be used as an instrument to oppress the Iraqi people, shall not 
interfere in the political affairs, and shall have no role in the transfer of authority.  
B. The formation of military militias outside the framework of the armed forces is 
prohibited.  
C.The Iraqi armed forces and their personnel, including military personnel working in the 
Ministry of Defense or any subordinate departments or organizations, may not stand for 
election to political office, campaign for candidates, or participate in other activities 
prohibited by Ministry of Defense regulations. This ban includes the activities of the 
personnel mentioned above acting in their personal or professional capacities, but shall not 
infringe upon the right of these personnel to cast their vote in the elections.  
D.The Iraqi National Intelligence Service shall collect information, assess threats to national 
security, and advise the Iraqi government. This Service shall be under civilian control, shall 
be subject to legislative oversight, and shall operate in accordance with the law and pursuant 
to the recognized principles of human rights.  
E. The Iraqi Government shall respect and implement Iraq‟s international obligations 
regarding the non-proliferation, non-development, non-production, and non-use of nuclear, 



 

342 
 

chemical, and biological weapons, and shall prohibit associated equipment, materiel, 
technologies, and delivery systems for use in the development, manufacture, production, and 
use of such weapons.  
Second: Military service shall be regulated by law.  
 

Article 10: 
The holy shrines and religious sites in Iraq are religious and civilizational entities. The 

State is committed to assuring and maintaining their sanctity, and to guaranteeing the free 
practice of rituals in them. 
 

Article 11: 
Baghdad is the capital of the Republic of Iraq.  
 

Article 12: 
First: The flag, national anthem, and emblem of Iraq shall be regulated by law in a way that 
symbolizes the components of the Iraqi people. 
Second: A law shall regulate honors, official holidays, religious and national occasions and 
the Hijri and Gregorian calendar.  
 

Article 13: 
First: This Constitution is the preeminent and supreme law in Iraq and shall be binding in all 
parts of Iraq without exception.  
Second: No law that contradicts this Constitution shall be enacted. Any text in any regional 
constitutions or any other legal text that contradicts this Constitution shall be considered 
void. 
 
 

Section Two 

Rights and Freedoms 

Chapter One Rights 

ONE: Civil and Political Rights 

Article 14: 

Iraqis are equal before the law without discrimination based on gender, race, ethnicity, 
nationality, origin, color, religion, sect, belief or opinion, or economic or social status. 

  
Article 15: 

 Every individual has the right to enjoy life, security and liberty. Deprivation or 
restriction of these rights is prohibited except in accordance with the law and based on a 
decision issued by a competent judicial authority.  

 
Article 16: 

 Equal opportunities shall be guaranteed to all Iraqis, and the state shall ensure that the 
necessary measures to achieve this are taken.  
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Article 17: 

First: Every individual shall have the right to personal privacy so long as it does not 
contradict the rights of others and public morals.  
Second: The sanctity of the homes shall be protected. Homes may not be entered, searched, 
or violated, except by a judicial decision in accordance with the law.  
 

Article 18: 

First: Iraqi citizenship is a right for every Iraqi and is the basis of his nationality.  

Second: Anyone who is born to an Iraqi father or to an Iraqi mother shall be considered an 
Iraqi. This shall be regulated by law. 

Third:  
A. An Iraqi citizen by birth may not have his citizenship withdrawn for any reason. 
Any person who had his citizenship withdrawn shall have the right to demand its 
reinstatement. This shall be regulated by a law.  
B. Iraqi citizenship shall be withdrawn from naturalized citizens in cases regulated 
by law. 

Fourth: An Iraqi may have multiple citizenships. Everyone who assumes a senior, security 
or sovereign position must abandon any other acquired citizenship. This shall be regulated 
by law.  

Fifth: Iraqi citizenship shall not be granted for the purposes of the policy of population 
settlement that disrupts the demographic composition of Iraq.  

Sixth: Citizenship provisions shall be regulated by law. The competent courts shall consider 
the suits arising from those provisions. 

 

Article 19 

First: The judiciary is independent and no power is above the judiciary except the law.  
Second: There is no crime or punishment except by law. The punishment shall only be for 
an act that the law considers a crime when perpetrated. A harsher punishment than the 
applicable punishment at the time of the offense may not be imposed.  
Third: Litigation shall be a protected and guaranteed right for all.  
Fourth: The right to a defense shall be sacred and guaranteed in all phases of investigation 
and the trial.  
Fifth: The accused is innocent until proven guilty in a fair legal trial. The accused may not 
be tried for the same crime for a second time after acquittal unless new evidence is produced.  
Sixth: Every person shall have the right to be treated with justice in judicial and 
administrative proceedings.  
Seventh: The proceedings of a trial are public unless the court decides to make it secret.  
Eighth: Punishment shall be personal.  
Ninth: Laws shall not have retroactive effect unless stipulated otherwise. This exclusion 
shall not include laws on taxes and fees.  
Tenth: Criminal laws shall not have retroactive effect, unless it is to the benefit of the 
accused.  
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Eleventh: The court shall appoint a lawyer at the expense of the state for an accused of a 
felony or misdemeanor who does not have a defense lawyer.  
Twelfth:  
A. Unlawful detention shall be prohibited.  
B. Imprisonment or detention shall be prohibited in places not designed for these purposes, 
pursuant to prison laws covering health and social care, and subject to the authorities of the 
State.  
Thirteenth: The preliminary investigative documents shall be submitted to the competent 
judge in a period not to exceed twenty-four hours from the time of the arrest of the accused, 
which may be extended only once and for the same period.  
 
 

Article 20 
 

 Iraqi citizens, men and women, shall have the right to participate in public affairs 
and to enjoy political rights including the right to vote, elect, and run for office.  

 
Article 21 

First: No Iraqi shall be surrendered to foreign entities and authorities.  
Second: A law shall regulate the right of political asylum in Iraq. No political refugee shall 
be surrendered to a foreign entity or returned forcibly to the country from which he fled.  
Third: Political asylum shall not be granted to a person accused of committing international 
or terrorist crimes or to any person who inflicted damage on Iraq.  
 
 

TOW: Economic, Social and Cultural Freedoms 
 

Article 22: 
 

First: Work is a right for all Iraqis in a way that guarantees a dignified life for them.  
Second: The law shall regulate the relationship between employees and employers on 
economic bases and while observing the rules of social justice.  
Third: The State shall guarantee the right to form and join unions and professional 
associations, and this shall be regulated by law.  
 

Article 23: 
First: Private property is protected. The owner shall have the right to benefit, exploit and 
dispose of private property within the limits of the law. 
Second: Expropriation is not permissible except for the purposes of public benefit in return 
for just compensation, and this shall be regulated by law. 
Third:  
A. Every Iraqi shall have the right to own property anywhere in Iraq. No others may possess 
immovable assets, except as exempted by law.  
B. Ownership of property for the purposes of demographic change is prohibited.  
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Article 24: 
The State shall guarantee freedom of movement of Iraqi manpower, goods, and 

capital between regions and governorates, and this shall be regulated by law.  
 

Article 25: 
The State shall guarantee the reform of the Iraqi economy in accordance with 

modern economic principles to insure the full investment of its resources, diversification of 
its sources, and the encouragement and development of the private sector.  

 
Article 26: 

The State shall guarantee the encouragement of investment in the various sectors, 
and this shall be regulated by law.  

 
Article 27: 

 First: Public assets are sacrosanct, and their protection is the duty of each citizen.  
Second: The provisions related to the preservation of State properties, their management, the 
conditions for their disposal, and the limits for these assets not to be relinquished shall all be 
regulated by law.  

Article 28: 
 First: No taxes or fees shall be levied, amended, collected, or exempted, except by law.  
Second: Low income earners shall be exempted from taxes in a way that guarantees the 
preservation of the minimum income required for living. This shall be regulated by law. 
 
 

Article 29: 
 

First: 
A. The family is the foundation of society; the State shall preserve it and its religious, 
moral, and national values.  
B. The State shall guarantee the protection of motherhood, childhood and old age, 
shall care for children and youth, and shall provide them with the appropriate 
conditions to develop their talents and abilities.  
 

Second: Children have the right to upbringing, care and education from their parents. 
Parents have the right to respect and care from their children, especially in times of need, 
disability, and old age.  
Third: Economic exploitation of children in all of its forms shall be prohibited, and the State 
shall take the necessary measures for their protection.  
Fourth: All forms of violence and abuse in the family, school, and society shall be 
prohibited. 
 

Article 30: 
First: The State shall guarantee to the individual and the family - especially children and 
women – social and health security, the basic requirements for living a free and decent life, 
and shall secure for them suitable income and appropriate housing.  
Second: The State shall guarantee social and health security to Iraqis in cases of old age, 
sickness, employment disability, homelessness, orphanhood, or unemployment, shall work to 
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protect them from ignorance, fear and poverty, and shall provide them housing and special 
programs of care and rehabilitation, and this shall be regulated by law. 
 
 

Article 31: 

First: Every citizen has the right to health care. The State shall maintain public health and 
provide the means of prevention and treatment by building different types of hospitals and 
health institutions.  
Second: Individuals and entities have the right to build hospitals, clinics, or private health 
care centers under the supervision of the State, and this shall be regulated by law.  
 

Article 32: 

 The State shall care for the handicapped and those with special needs, and shall 
ensure their rehabilitation in order to reintegrate them into society, and this shall be regulated 
by law.  

Article 33: 

First: Every individual has the right to live in safe environmental conditions.  
Second: The State shall undertake the protection and preservation of the environment and its 
biological diversity.  

 

Article 34: 

First: Education is a fundamental factor for the progress of society and is a right guaranteed 
by the state. Primary education is mandatory and the state guarantees that it shall combat 
illiteracy.  
Second: Free education in all its stages is a right for all Iraqis.  
Third: The State shall encourage scientific research for peaceful purposes that serve 
humanity and shall support excellence, creativity, invention, and different aspects of 
ingenuity.  
Fourth: Private and public education shall be guaranteed, and this shall be regulated by law.  
 

Article 35: 
The state shall promote cultural activities and institutions in a manner that befits the 

civilizational and cultural history of Iraq, and it shall seek to support indigenous Iraqi 
cultural orientations.  

Article 36: 
Practicing sports is a right of every Iraqi and the state shall encourage and care for 

such activities and shall provide for their requirements.   
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Chapter Two  
Freedoms 

 
Article 37: 

First:  
A. The liberty and dignity of man shall be protected.  
B. No person may be kept in custody or investigated except according to a judicial 
decision.  
C. All forms of psychological and physical torture and inhumane treatment are 
prohibited. Any confession made under force, threat, or torture shall not be relied on, 
and the victim shall have the right to seek compensation for material and moral 
damages incurred in accordance with the law.  

Second: The State shall guarantee protection of the individual from intellectual, political and 
religious coercion.  
Third: Forced labor, slavery, slave trade, trafficking in women or children, and sex trade 
shall be prohibited.  
 

Article 38: 
The State shall guarantee in a way that does not violate public order and morality:  

First: Freedom of expression using all means.  
Second: Freedom of press, printing, advertisement, media and publication.  
Third: Freedom of assembly and peaceful demonstration, and this shall be regulated by law.  
 

Article 39: 
First: The freedom to form and join associations and political parties shall be guaranteed, 
and this shall be regulated by law.  
Second: It is not permissible to force any person to join any party, society, or political entity, 
or force him to continue his membership in it.  
 

Article 40: 
The freedom of communication and correspondence, postal, telegraphic, electronic, 

and telephonic, shall be guaranteed and may not be monitored, wiretapped, or disclosed 
except for legal and security necessity and by a judicial decision.  

 
Article 41: 

Iraqis are free in their commitment to their personal status according to their 
religions, sects, beliefs, or choices, and this shall be regulated by law.  

 
Article 42: 

Each individual shall have the freedom of thought, conscience, and belief.  
 

Article 43: 
First: The followers of all religions and sects are free in the:  

A. Practice of religious rites, including the Husseini rituals.  
B.Management of religious endowments (waqf), their affairs, and their religious 
institutions, and this shall be regulated by law.  
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Second: The State shall guarantee freedom of worship and the protection of places of 
worship.  
 

Article 44: 
First: Each Iraqi has freedom of movement, travel, and residence inside and outside Iraq.  
Second: No Iraqi may be exiled, displaced, or deprived from returning to the homeland. 
 

Article 45: 
 First: The State shall seek to strengthen the role of civil society institutions, and to support, 
develop and preserve their independence in a way that is consistent with peaceful means to 
achieve their legitimate goals, and this shall be regulated by law.  
Second: The State shall seek the advancement of the Iraqi clans and tribes, shall attend to 
their affairs in a manner that is consistent with religion and the law, and shall uphold their 
noble human values in a way that contributes to the development of society. The State shall 
prohibit the tribal traditions that are in contradiction with human rights. 
 

Article 46: 
Restricting or limiting the practice of any of the rights or liberties stipulated in this 

Constitution is prohibited, except by a law or on the basis of a law, and insofar as that 
limitation or restriction does not violate the essence of the right or freedom. 

 
Section Three 

Federal Powers 
 

Article 47: 
The federal powers shall consist of the legislative, executive, and judicial powers, 

and they shall exercise their competencies and tasks on the basis of the principle of 
separation of powers.  

 
Chapter one 

The Legislative Power 
 

Article 48: 
The federal legislative power shall consist of the Council of Representatives and the 

Federation Council.  
 

One: The Council of Representatives 
 

Article 49: 
 First: The Council of Representatives shall consist of a number of members, at a ratio of 
one seat per 100,000 Iraqi persons representing the entire Iraqi people. They shall be elected 
through a direct secret general ballot. The representation of all components of the people 
shall be upheld in it.  
Second: A candidate to the Council of Representatives must be a fully qualified Iraqi.  
Third: A law shall regulate the requirements for the candidate, the voter, and all that is 
related to the elections.  
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Fourth: The elections law shall aim to achieve a percentage of representation for women of 
not less than one-quarter of the members of the Council of Representatives.  
Fifth: The Council of Representatives shall promulgate a law dealing with the  
replacement of its members on resignation, dismissal, or death.  
Sixth: It is not permissible to combine membership in the Council of Representatives with 
any work or other official position.  
 

Article 50: 
 Each member of the Council of Representatives shall take the following 

constitutional oath before the Council prior to assuming his duties: 
“I swear by God Almighty to carry out my legal duties and responsibilities with 

devotion and integrity and preserve the independence and sovereignty of Iraq, and safeguard 
the interests of its people, and ensure the safety of its land, sky, water, wealth, and federal 
democratic system, and I shall endeavor to protect public and private liberties, the 
independence of the judiciary, and pledge to implement legislation faithfully and neutrally. 
God is my witness.” 

Article 51: 
The Council of Representatives shall establish its bylaws to regulate its work.  
 
 

Article 52: 
 First: The Council of Representatives shall decide, by a two-thirds majority, the 
authenticity of membership of its member within thirty days from the date of filing an 
objection.  
Second: The decision of the Council of Representatives may be appealed before the Federal 
Supreme Court within thirty days from the date of its issuance.  

 
Article 53: 

First: Sessions of the Council of Representatives shall be public unless, for reasons of 
necessity, the Council decides otherwise.  
Second: Minutes of the sessions shall be published by means considered appropriate by the 
Council.  

Article 54: 
The President of the Republic shall call upon the Council of Representatives to 

convene by a presidential decree within fifteen days from the date of the ratification of the 
general election results. Its eldest member shall chair the first session to elect the speaker of 
the Council and his two deputies. This period may not be extended by more than the 
aforementioned period. 

  
Article 55: 

The Council of Representatives shall elect in its first session its speaker, then his 
first deputy and second deputy, by an absolute majority of the total number of the Council 
members by direct secret ballot. 

 
Article 56: 

First: The electoral term of the Council of Representatives shall be four calendar years, 
starting with its first session and ending with the conclusion of the fourth year.  
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Second: The new Council of Representatives shall be elected forty-five days before the 
conclusion of the preceding electoral term.  
 

Article 57: 
The Council of Representatives shall have one annual term, with two legislative 

sessions, lasting eight months. The bylaws shall define the method to convene the sessions. 
The session in which the general budget is being presented shall not end until approval of the 
budget. 

 
Article 58: 

 First: The President of the Republic, the Prime Minister, the Speaker of the Council of 
Representatives, or fifty members of the Council of Representatives may call the Council to 
an extraordinary session. The session shall be restricted to the topics that necessitated the call 
for the session.  
Second: The legislative session of the Council of Representatives may be extended for no 
more than 30 days to complete the tasks that require the extension, based on a request from 
the President of the Republic, the Prime Minister, the Speaker of the Council, or fifty 
members of the Council of Representatives.  
 

Article 59: 
First: The Council of Representatives quorum shall be achieved by an absolute majority of 
its members.  
Second: Decisions in the sessions of the Council of Representatives shall be made by a 
simple majority after quorum is achieved, unless otherwise stipulated.  
 

Article 60: 
First: Draft laws shall be presented by the President of the Republic and the Council of 
Ministers.  
Second; Proposed laws shall be presented by ten members of the Council of Representatives 
or by one of its specialized committees. 
 

Article 61: 
The Council of Representatives shall be competent in the following:  

First: Enacting federal laws.  
Second: Monitoring the performance of the executive authority.  
Third: Electing the President of the Republic.  
Fourth: Regulating the ratification process of international treaties and agreements by a law, 
to be enacted by a two-thirds majority of the members of the Council of Representatives.  
Fifth: Approving the appointment of the following:  
A. The President and members of the Federal Court of Cassation, the Chief Public 
Prosecutor, and the President of Judicial Oversight Commission by an absolute majority, 
based on a proposal from the Higher Juridical Council.  
B. Ambassadors and those with special grades, based on a proposal from the Council of 
Ministers.  
C. The Iraqi Army Chief of Staff, his assistants, those of the rank of division commander and 
above, and the director of the intelligence service, based on a proposal from the Council of 
Ministers.  
Sixth:  
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A. Questioning the President of the Republic, based on a petition with cause, by an 
absolute majority of the members of the Council of Representatives.  
B. Relieving the President of the Republic by an absolute majority of the Council of 
Representatives after being convicted by the Federal Supreme Court in one of the 
following cases:  

1-Perjury of the constitutional oath. 
 2-Violating the Constitution.  
3-High treason.  

 
Seventh:  

A. A member of the Council of Representatives may direct questions to the 
Prime Minister and the Ministers on any subject within their specialty and each 
of them shall answer the members‟ questions. Only the member who has asked 
the question shall have the right to comment on the answer.  
B. At least twenty-five members of the Council of Representatives may raise a 
general issue for discussion in order to inquire about a policy and the 
performance of the Council of Ministers or one of the Ministries and it shall be 
submitted to the Speaker of the Council of Representatives, and the Prime 
Minister or the Ministers shall specify a date to come before the Council of 
Representatives to discuss it.  
C. A member of the Council of Representatives, with the agreement of twenty-
five members, may direct an inquiry to the Prime Minister or the Ministers to 
call them to account on the issues within their authority. The debate shall not 
be held on the inquiry except after at least seven days from the date of 
submission of the inquiry.  

 
Eighth:  

A. The Council of Representatives may withdraw confidence from one of the 
Ministers by an absolute majority and he shall be considered resigned from the 
date of the decision of withdrawal of confidence. A vote of no confidence in a 
Minister may not be held except upon his request or on the basis of a request 
signed by fifty members after the Minister has appeared for questioning before 
the Council. The Council shall not issue its decision regarding the request 
except after at least seven days from the date of its submission.  
 

B.1-The President of the Republic may submit a request to the Council of 
Representatives to withdraw confidence from the Prime Minister.  
2-The Council of Representatives may withdraw confidence from the Prime 
Minister based on the request of one-fifth of its members. This request shall not 
be submitted except after an inquiry directed at the Prime Minister and after at 
least seven days from the date of submitting the request.  
3- The Council of Representatives may decide to withdraw confidence from the 
Prime Minister by an absolute majority of the number of its members.  

C. The Government is deemed resigned in case of withdrawal of confidence from 
the Prime Minister.  



 

352 
 

D. In case of a vote of withdrawal of confidence in the Council of Ministers as a 
whole, the Prime Minister and the Ministers continue in their positions to run 
everyday business for a period not to exceed thirty days until a new Council of 
Ministers is formed in accordance with the provisions of Article 76 of this 
Constitution.  

E. The Council of Representatives may question independent commission heads in 
accordance with the same procedures related to the Ministers. The Council shall 
have the right to relieve them by absolute majority.  

Ninth:  
A. To consent to the declaration of war and the state of emergency by a two-
thirds majority based on a joint request from the President of the Republic and 
the Prime Minister.  
B. The state of emergency shall be declared for a period of thirty days, which 
can be extended after approval each time.  
C. The Prime Minister shall be delegated the necessary powers which enable him to 
manage the affairs of the country during the period of the declaration of war and the 
state of emergency. These powers shall be regulated by a law in a way that does not 
contradict the Constitution.  
D. The Prime Minister shall present to the Council of Representatives the measures 
taken and the results during the period of the declaration of war and the state of 
emergency within 15 days from the date of its end.  
 

Article 62: 
First: The Council of Ministers shall submit the draft general budget bill and the closing 
account to the Council of Representatives for approval.  
Second: The Council of Representatives may conduct transfers between the sections and 
chapters of the general budget and reduce the total of its sums, and it may suggest to the 
Council of Ministers that they increase the total expenses, when necessary.  
 

Article 63: 
 First: A law shall regulate the rights and privileges of the speaker of the Council of 
Representatives, his two deputies, and the members of the Council of Representatives.  
 
Second:  
A. A member of the Council of Representatives shall enjoy immunity for statements made 
while the Council is in session, and the member may not be prosecuted before the courts for 
such.  
B. A Council of Representatives member may not be placed under arrest during the 
legislative term of the Council of Representatives, unless the member is accused of a felony 
and the Council of Representatives members consent by an absolute majority to lift his 
immunity or if he is caught in flagrante delicto in the commission of a felony.  
C. A Council of Representatives member may not be arrested after the legislative term of the 
Council of Representatives, unless the member is accused of a felony and with the consent of 
the speaker of the Council of Representatives to lift his immunity or if he is caught in 
flagrante delicto in the commission of a felony.  
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Article 64: 
First: The Council of Representatives may be dissolved by an absolute majority of the 
number of its members, or upon the request of one-third of its members by the Prime 
Minister with the consent of the President of the Republic. The Council shall not be 
dissolved during the period in which the Prime Minister is being questioned.  
Second: Upon the dissolution of the Council of Representatives, the President of the 
Republic shall call for general elections in the country within a period not to exceed sixty 
days from the date of its dissolution. The Council of Ministers in this case is deemed 
resigned and continues to run everyday business. 
 

TWO: The Federation Council 
Article 65: 

 A legislative council shall be established named the “Federation Council,” to include 
representatives from the regions and the governorates that are not organized in a region. A 
law, enacted by a two-thirds majority of the members of the Council of Representatives, 
shall regulate the formation of the Federation Council, its membership conditions, its 
competencies, and all that is connected with it.  

 
 

Chapter Two  
The Executive Power 

Article 66: 
The federal executive power shall consist of the President of the Republic and the 

Council of Ministers and shall exercise its powers in accordance with the Constitution and 
the law.  

 
ONE: The President of the Republic 

Article 67: 
The President of the Republic is the Head of the State and a symbol of the unity of 

the country and represents the sovereignty of the country. He shall guarantee the 
commitment to the Constitution and the preservation of Iraq‟s independence, sovereignty, 
unity, and the safety of its territories, in accordance with the provisions of the Constitution.  

 
Article 68: 

 A nominee to the Presidency of the Republic must be:  
First: An Iraqi by birth, born to Iraqi parents.  
Second: Fully qualified and must be over forty years of age.  
Third: Of good reputation and political experience, known for his integrity, uprightness, 
fairness, and loyalty to the homeland.  
Fourth: Free of any conviction of a crime involving moral turpitude.  
 

Article 69: 
 First: The provisions for nomination to the office of the President of the Republic shall be 
regulated by law.  
Second: The provisions for nomination to the office of one or more Vice Presidents of the 
Republic shall be regulated by law.  
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Article 70: 
First: The Council of Representatives shall elect a President of the Republic from among the 
candidates by a two-thirds majority of the number of its members.  
Second: If none of the candidates receive the required majority vote then the two candidates 
who received the highest number of votes shall compete and the one who receives the 
majority of votes in the second election shall be declared President.  
 

Article 71: 
 The President shall take the constitutional oath before the Council of Representatives 

according to the language stipulated in Article 50 of the Constitution.  
 

Article 72: 
 First: The President of the Republic‟s term in office shall be limited to four years. He may 
be re-elected for a second time only.  
 
Second: 

 A. The President of the Republic‟s term in office shall end with the end of the term 
of the Council of Representatives.  
B.The President of the Republic shall continue to exercise his duties until after the 
end of the election and the meeting of the new Council of Representatives, provided 
that a new President of the Republic is elected within thirty days from the date of its 
first convening. C- In case the position of the President of the Republic becomes 
vacant for any reason, a new President shall be elected to complete the remaining 
period of the President‟s term.  
 

Article 73: 
The President of the Republic shall assume the following powers: 

 First: To issue a special pardon on the recommendation of the Prime Minister, except for 
anything concerning a private claim and for those who have been convicted of committing 
international crimes, terrorism, or financial and administrative corruption.  
Second: To ratify international treaties and agreements after the approval by the Council of 
Representatives. Such international treaties and agreements are considered ratified after 
fifteen days from the date of receipt by the President.  
Third: To ratify and issue the laws enacted by the Council of Representatives. Such laws 
are considered ratified after fifteen days from the date of receipt by the President.  
Fourth: To call the elected Council of Representatives to convene during a period not to 
exceed fifteen days from the date of approval of the election results and in the other cases 
stipulated in the Constitution.  
Fifth: To award medals and decorations on the recommendation of the Prime Minister in 
accordance with the law.  
Sixth: To accredit ambassadors.  
Seventh: To issue Presidential decrees.  
Eighth: To ratify death sentences issued by the competent courts.  
Ninth: To perform the duty of the High Command of the armed forces for ceremonial and 
honorary purposes.  
Tenth: To exercise any other presidential powers stipulated in this Constitution. 
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Article 74: 
 A law shall fix the salary and the allowances of the President of the Republic. 
 

Article 75: 
 First: The President of the Republic shall have the right to submit his resignation in writing 
to the Speaker of the Council of Representatives, and it shall be considered effective after 
seven days from the date of its submission to the Council of Representatives.  
Second: The Vice President shall replace the President in case of his absence.  
Third: The Vice President shall replace the President of the Republic in the event that the 
post of the President becomes vacant for any reason whatsoever. The Council of 
Representatives must elect a new President within a period not to exceed thirty days from the 
date of the vacancy.  
Fourth: In case the post of the President of the Republic becomes vacant, the Speaker of the 
Council of Representatives shall replace the President of the Republic in case he does not 
have a Vice President, on the condition that a new President is elected during a period not to 
exceed thirty days from the date of the vacancy and in accordance with the provisions of this 
Constitution.  
 

 
TWO: Council of Ministers 

 
Article 76: 

 First: The President of the Republic shall charge the nominee of the largest Council of 
Representatives bloc with the formation of the Council of Ministers within fifteen days from 
the date of the election of the President of the Republic.  
Second: The Prime Minister-designate shall undertake the naming of the members of his 
Council of Ministers within a period not to exceed thirty days from the date of his 
designation.  
Third: If the Prime Minister-designate fails to form the Council of Ministers during the 
period specified in clause “Second,” the President of the Republic shall charge a new 
nominee for the post of Prime Minister within fifteen days.  
Fourth: The Prime Minister-designate shall present the names of his members of the 
Council of Ministers and the ministerial program to the Council of Representatives. He is 
deemed to have gained its confidence upon the approval, by an absolute majority of the 
Council of Representatives, of the individual Ministers and the ministerial program.  
Fifth: The President of the Republic shall charge another nominee to form the Council of 
Ministers within fifteen days in case the Council of Ministers did not win the vote of 
confidence.  
 

Article 77: 
 First: The conditions for assuming the post of the Prime Minister shall be the same as those 
for the President of the Republic, provided that he has a college degree or its equivalent and 
is over thirty-five years of age.  
Second: The conditions for assuming the post of Minister shall be the same as those for 
members of the Council of Representatives, provided that he holds a college degree or its 
equivalent.  
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Article 78: 
The Prime Minister is the direct executive authority responsible for the general policy 

of the State and the commander-in-chief of the armed forces. He directs the Council of 
Ministers, presides over its meetings, and has the right to dismiss the Ministers, with the 
consent of the Council of Representatives.  

 
Article 79: 

The Prime Minister and members of the Council of Ministers shall take the 
constitutional oath before the Council of Representatives according to the language 
stipulated in Article 50 of the Constitution.  

 
Article 80: 

The Council of Ministers shall exercise the following powers: 
 First: To plan and execute the general policy and general plans of the State and oversee the 
work of the ministries and departments not associated with a ministry.  
Second: To propose bills.  
Third: To issue rules, instructions, and decisions for the purpose of implementing the law.  
Fourth: To prepare the draft of the general budget, the closing account, and the development 
plans.  
Fifth: To recommend to the Council of Representatives that it approve the appointment of 
undersecretaries, ambassadors, state senior officials, the Chief of Staff of the Armed Forces 
and his deputies, division commanders or higher, the Director of the National Intelligence 
Service, and heads of security institutions.  
Sixth: To negotiate and sign international agreements and treaties, or designate any person 
to do so.  

Article 81: 
 First: The President of the Republic shall take up the office of the Prime Minister in the 
event the post becomes vacant for any reason whatsoever.  
Second: If the event mentioned in “First” of this Article occurs, the President shall charge 
another nominee to form the Council of Ministers within a period not to exceed fifteen days 
in accordance with the provisions of Article 76 of this Constitution.  
 

Article 82: 
A law shall regulate the salaries and allowances of the Prime Minister and Ministers, 

and anyone of their grade.  
Article 83: 

 
The responsibility of the Prime Minister and the Ministers before the Council of 

Representatives is of a joint and personal nature.  
 

Article 84: 
 

 First: A law shall regulate the work and define the duties and authorities of the security 
institutions and the National Intelligence Service, which shall operate in accordance with the 
principles of human rights and shall be subject to the oversight of the Council of 
Representatives.  
Second: The National Intelligence Service shall be attached to the Council of Ministers.  
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Article 85: 
The Council of Ministers shall establish internal bylaws to organize the work therein. 
 

Article 86: 
A law shall regulate the formation of ministries, their functions, and their 

specializations, and the authorities of the minister.  
 

Chapter Three 
 The Judicial Power 

Article 87: 
The judicial power is independent. The courts, in their various types and levels, shall 

assume this power and issue decisions in accordance with the law.  
 

Article 88: 
Judges are independent, and there is no authority over them except that of the law. No 

power shall have the right to interfere in the judiciary and the affairs of justice.  
 

Article 89: 
The federal judicial power is comprised of the Higher Juridical Council, the Federal 

Supreme Court, the Federal Court of Cassation, the Public Prosecution Department, the 
Judiciary Oversight Commission, and other federal courts that are regulated in accordance 
with the law.  

 
ONE: Higher Juridical Council 

 
Article 90: 

 The Higher Juridical Council shall oversee the affairs of the judicial committees. The 
law shall specify the method of its establishment, its authorities, and the rules of its 
operation.  

Article 91: 
The Higher Juridical Council shall exercise the following authorities:  

First: To manage the affairs of the judiciary and supervise the federal judiciary.  
Second: To nominate the Chief Justice and members of the Federal Court of Cassation, the 
Chief Public Prosecutor, and the Chief Justice of the Judiciary Oversight Commission, and to 
present those nominations to the Council of Representatives to approve their appointment.  
Third: To propose the draft of the annual budget of the federal judicial authority, and to 
present it to the Council of Representatives for approval.  
 

TWO: Federal Supreme Court 
 

Article 92: 
First: The Federal Supreme Court is an independent judicial body, financially and 
administratively.  
Second: The Federal Supreme Court shall be made up of a number of judges, experts in 
Islamic jurisprudence, and legal scholars, whose number, the method of their selection, and 
the work of the Court shall be determined by a law enacted by a two-thirds majority of the 
members of the Council of Representatives.  
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Article 93: 
The Federal Supreme Court shall have jurisdiction over the following:  

First: Overseeing the constitutionality of laws and regulations in effect.  
Second: Interpreting the provisions of the Constitution.  
Third: Settling matters that arise from the application of the federal laws, decisions, 
regulations, instructions, and procedures issued by the federal authority. The law shall 
guarantee the right of direct appeal to the Court to the Council of Ministers, those concerned 
individuals, and others.  
Fourth: Settling disputes that arise between the federal government and the governments of 
the regions and governorates, municipalities, and local administrations.  
Fifth: Settling disputes that arise between the governments of the regions and governments 
of the governorates.  
Sixth: Settling accusations directed against the President, the Prime Minister and the 
Ministers, and this shall be regulated by law.  
Seventh: Ratifying the final results of the general elections for membership in the Council 
of Representatives.  
Eight:  

A. Settling competency disputes between the federal judiciary and the judicial 
institutions of the regions and governorates that are not organized in a region.  
B. Settling competency disputes between judicial institutions of the regions or 
governorates that are not organized in a region.  
 

Article 94: 
 Decisions of the Federal Supreme Court are final and binding for all authorities. 
 
 

Three: General Provisions 
 

Article 95: 
The establishment of special or extraordinary courts is prohibited.  
 

Article 96: 
 The law shall regulate the establishment of courts, their types, levels, and jurisdiction, 

and the method of appointing and the terms of service of judges and public prosecutors, their 
discipline, and their retirement.  

Article 97: 
Judges may not be removed except in cases specified by law. Such law will determine 

the particular provisions related to them and shall regulate their disciplinary measures.  
 

Article 98: 
A judge or public prosecutor is prohibited from the following: First: Combining a 

judicial position with legislative and executive positions and any other employment.  
Second: Joining any party or political organization or performing any political activity.  

 
Article 99: 

A law shall regulate the military judiciary and shall specify the jurisdiction of military 
courts, which are limited to crimes of a military nature committed by members of the armed 
forces and security forces, and within the limits established by law.  
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Article 100: 
It is prohibited to stipulate in the law the immunity from appeal for any administrative 

action or decision.  
Article 101: 

 A State Council may be established, specialized in functions of the administrative 
judiciary, issuing opinions, drafting, and representing the State and various public 
commissions before the courts except those exempted by law.  

 
Chapter Four 

 Independent Commissions 
 

Article 102: 
The High Commission for Human Rights, the Independent Electoral Commission, 

and the Commission on Public Integrity are considered independent commissions subject to 
monitoring by the Council of Representatives, and their functions shall be regulated by law.  

 
Article 103: 

First: The Central Bank of Iraq, the Board of Supreme Audit, the Communication and 
Media Commission, and the Endowment Commissions are financially and administratively 
independent institutions, and the work of each of these institutions shall be regulated by law.  
Second: The Central Bank of Iraq is responsible before the Council of Representatives. The 
Board of Supreme Audit and the Communication and Media Commission shall be attached 
to the Council of Representatives.  
Third: The Endowment Commissions shall be attached to the Council of Ministers. 
  

Article 104: 
A commission named The Martyrs‟ Foundation shall be established and attached to 

the Council of Ministers, and its functions and competencies shall be regulated by law.  
 

Article 105: 
A public commission shall be established to guarantee the rights of the regions and 

governorates that are not organized in a region to ensure their fair participation in managing 
the various state federal institutions, missions, fellowships, delegations, and regional and 
international conferences. The commission shall be comprised of representatives of the 
federal government and representatives of the regions and governorates that are not 
organized in a region, and shall be regulated by a law.  

 
Article 106: 

 A public commission shall be established by a law to audit and appropriate federal 
revenues. The commission shall be comprised of experts from the federal government, the 
regions, the governorates, and its representatives, and shall assume the following 
responsibilities:  
First: To verify the fair distribution of grants, aid, and international loans pursuant to the 
entitlement of the regions and governorates that are not organized in a region.  
Second: To verify the ideal use and division of the federal financial resources.  
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Third: To guarantee transparency and justice in appropriating funds to the governments of 
the regions and governorates that are not organized in a region in accordance with the 
established percentages.  

Article 107: 
A council named the Federal Public Service Council shall be established and shall 

regulate the affairs of the federal public service, including appointments and promotions, and 
its formation and competencies shall be regulated by law.  

 
Article 108: 

 Other independent commissions may be established by law, according to need and 
necessity.  

 
Section Four  

Powers of the Federal Government 
 

Article 109: 
The federal authorities shall preserve the unity, integrity, independence, and 

sovereignty of Iraq and its federal democratic system.  
 

Article 110: 
The federal government shall have exclusive authorities in the following matters:  

First: Formulating foreign policy and diplomatic representation; negotiating, signing, and 
ratifying international treaties and agreements; negotiating, signing, and ratifying debt 
policies and formulating foreign sovereign economic and trade policy.  
Second: Formulating and executing national security policy, including establishing and 
managing armed forces to secure the protection and guarantee the security of Iraq‟s borders 
and to defend Iraq.  
Third: Formulating fiscal and customs policy; issuing currency; regulating commercial 
policy across regional and governorate boundaries in Iraq; drawing up the national budget of 
the State; formulating monetary policy; and establishing and administering a central bank.  
Fourth: Regulating standards, weights, and measures.  
Fifth: Regulating issues of citizenship, naturalization, residency, and the right to apply for 
political asylum.  
Sixth: Regulating the policies of broadcast frequencies and mail.  
Seventh: Drawing up the general and investment budget bill.  
Eighth: Planning policies relating to water sources from outside Iraq and guaranteeing the 
rate of water flow to Iraq and its just distribution inside Iraq in accordance with international 
laws and conventions.  
Ninth: General population statistics and census.  
 

Article 111: 
 Oil and gas are owned by all the people of Iraq in all the regions and governorates.  
 

Article 112: 
 First: The federal government, with the producing governorates and regional governments, 
shall undertake the management of oil and gas extracted from present fields, provided that it 
distributes its revenues in a fair manner in proportion to the population distribution in all 
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parts of the country, specifying an allotment for a specified period for the damaged regions 
which were unjustly deprived of them by the former regime, and the regions that were 
damaged afterwards in a way that ensures balanced development in different areas of the 
country, and this shall be regulated by a law.  
Second: The federal government, with the producing regional and governorate governments, 
shall together formulate the necessary strategic policies to develop the oil and gas wealth in a 
way that achieves the highest benefit to the Iraqi people using the most advanced techniques 
of the market principles and encouraging investment.  
 

Article 113: 
Antiquities, archeological sites, cultural buildings, manuscripts, and coins shall be 

considered national treasures under the jurisdiction of the federal authorities, and shall be 
managed in cooperation with the regions and governorates, and this shall be regulated by 
law.  

Article 114: 
The following competencies shall be shared between the federal authorities and 

regional  
authorities:  

First: To manage customs, in coordination with the governments of the regions and 
governorates that are not organized in a region, and this shall be regulated by a law.  
Second: To regulate the main sources of electric energy and its distribution.  
Third: To formulate environmental policy to ensure the protection of the environment from 
pollution and to preserve its cleanliness, in cooperation with the regions and governorates 
that are not organized in a region.  
Fourth: To formulate development and general planning policies.  
Fifth: To formulate public health policy, in cooperation with the regions and governorates 
that are not organized in a region.  
Sixth: To formulate the public educational and instructional policy, in consultation with the 
regions and governorates that are not organized in a region.  
Seventh: To formulate and regulate the internal water resources policy in a way that 
guarantees their just distribution, and this shall be regulated by a law.  
 

Article 115: 
All powers not stipulated in the exclusive powers of the federal government belong to 

the authorities of the regions and governorates that are not organized in a region. With regard 
to other powers shared between the federal government and the regional government, 
priority shall be given to the law of the regions and governorates not organized in a region in 
case of dispute. 

 
Section Five 

Powers of the Regions 
Chapter One  

Regions 
Article 116: 

The federal system in the Republic of Iraq is made up of a decentralized capital, 
regions, and governorates, as well as local administrations.  
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Article 117: 
First: This Constitution, upon coming into force, shall recognize the region of Kurdistan, 
along with its existing authorities, as a federal region.  
Second: This Constitution shall affirm new regions established in accordance with its 
provisions.  

Article 118: 
The Council of Representatives shall enact, in a period not to exceed six months from 

the date of its first session, a law that defines the executive procedures to form regions, by a 
simple majority of the members present.  

 
Article 119: 

One or more governorates shall have the right to organize into a region based on a 
request to be voted on in a referendum submitted in one of the following two methods:  
First: A request by one-third of the council members of each governorate intending to form 
a region.  
Second: A request by one-tenth of the voters in each of the governorates intending to form a 
region.  

 
 

Article 120: 
Each region shall adopt a constitution of its own that defines the structure of powers of 

the region, its authorities, and the mechanisms for exercising such authorities, provided that 
it does not contradict this Constitution.  

 
Article 121: 

First: The regional powers shall have the right to exercise executive, legislative, and judicial 
powers in accordance with this Constitution, except for those authorities stipulated in the 
exclusive authorities of the federal government.  
Second: In case of a contradiction between regional and national legislation in respect to a 
matter outside the exclusive authorities of the federal government, the regional power shall 
have the right to amend the application of the national legislation within that region.  
Third: Regions and governorates shall be allocated an equitable share of the national 
revenues sufficient to discharge their responsibilities and duties, but having regard to their 
resources, needs, and the percentage of their population.  
Fourth: Offices for the regions and governorates shall be established in embassies and 
diplomatic missions, in order to follow cultural, social, and developmental affairs.  
Fifth: The regional government shall be responsible for all the administrative requirements 
of the region, particularly the establishment and organization of the internal security forces 
for the region such as police, security forces, and guards of the region.  
 

Chapter Two  
Governorates that are not incorporated in a region 

Article 122: 
 First: The governorates shall be made up of a number of districts, sub-districts, and 
villages.  
Second: Governorates that are not incorporated in a region shall be granted broad 
administrative and financial authorities to enable them to manage their affairs in accordance 
with the principle of decentralized administration, and this shall be regulated by law.  
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Third: The governor, who is elected by the Governorate Council, is deemed the highest 
executive official in the governorate to practice his powers authorized by the Council.  
Fourth: A law shall regulate the election of the Governorate Council, the governor, and their 
powers.  
Fifth: The Governorate Council shall not be subject to the control or supervision of any 
ministry or any institution not linked to a ministry. The Governorate Council shall have 
independent finances.  
 

Article 123: 
 Powers exercised by the federal government can be delegated to the governorates or 

vice versa, with the consent of both governments, and this shall be regulated by law. 
 
 

Chapter Three  
The Capital 
Article 124: 

First: Baghdad in its municipal borders is the capital of the Republic of Iraq and shall 
constitute, in its administrative borders, the governorate of Baghdad.  
Second: This shall be regulated by a law.  
Third: The capital may not merge with a region.  
 

Chapter Four 
 The Local Administrations 

 
Article 125: 

This Constitution shall guarantee the administrative, political, cultural, and educational 
rights of the various nationalities, such as Turkomen, Chaldeans, Assyrians, and all other 
constituents, and this shall be regulated by law. 

 
Section Six  

Final and Transitional Provisions  
Chapter One  

Final Provisions 
Article 126: 

First: The President of the Republic and the Council of the Ministers collectively, or one-
fifth of the Council of Representatives members, may propose to amend the Constitution.  
Second: The fundamental principles mentioned in Section One and the rights and liberties 
mentioned in Section Two of the Constitution may not be amended except after two 
successive electoral terms, with the approval of two-thirds of the members of the Council of 
Representatives, the approval of the people in a general referendum, and the ratification by 
the President of the Republic within seven days.  
Third: Other articles not stipulated in clause “Second” of this Article may not be amended, 
except with the approval of two-thirds of the members of the Council of Representatives, the 
approval of the people in a general referendum, and the ratification by the President of the 
Republic within seven days.  
Fourth: Articles of the Constitution may not be amended if such amendment takes away 
from the powers of the regions that are not within the exclusive powers of the federal 



 

364 
 

authorities, except by the approval of the legislative authority of the concerned region and 
the approval of the majority of its citizens in a general referendum.  
Fifth:  

A. An amendment is considered ratified by the President of the Republic after the 
expiration of the period stipulated in clauses “Second” and “Third” of this Article, in case he 
does not ratify it.  

B. An amendment shall enter into force on the date of its publication in the Official 
Gazette.  

Article 127: 
The President of the Republic, the Prime Minister, members of the Council of 

Ministers, the Speaker of the Council of Representatives, his two Deputies, members of the 
Council of Representatives, members of the Judicial Authority, and people of special grades 
may not use their influence to buy or rent any state properties, to rent or sell any of their 
assets to the state, to sue the state for these assets, or to conclude a contract with the state 
under the pretense of being building contractors, suppliers, or concessionaires.  

 
Article 128: 

 The laws and judicial judgments shall be issued in the name of the people.  
Article 129: 

Laws shall be published in the Official Gazette and shall take effect on the date of their 
publication, unless stipulated otherwise.  

Article 130: 
 Existing laws shall remain in force, unless annulled or amended in accordance with 

the provisions of this Constitution.  
Article 131: 

 Every referendum mentioned in this Constitution is deemed successful with the 
approval of the majority of the voters unless otherwise stipulated.  

 
Chapter Two 

 Transitional Provisions 
Article 132: 

First: The State shall guarantee care for the families of the martyrs, political prisoners, and 
victims of the oppressive practices of the defunct dictatorial regime.  
Second: The State shall guarantee compensation to the families of the martyrs and the 
injured as a result of terrorist acts.  
Third: A law shall regulate matters mentioned in clauses “First” and “Second” of this 
Article.  

Article 133: 
 The Council of Representatives shall adopt in its first session the bylaws of the 

Transitional National Assembly until it adopts its own bylaws.  
Article 134: 

The Iraqi High Tribunal shall continue its duties as an independent judicial body, in 
examining the crimes of the defunct dictatorial regime and its symbols. The Council of 
Representatives shall have the right to dissolve it by law after the completion of its work. 

  
Article 135: 

 First: The High Commission for De-Ba‟athification shall continue its functions as an 
independent commission, in coordination with the judicial authority and the executive 
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institutions within the framework of the laws regulating its functions. The Commission shall 
be attached to the Council of Representatives.  
Second: The Council of Representatives shall have the right to dissolve this Commission by 
an absolute majority after the completion of its function.  
Third: A nominee to the positions of the President of the Republic, the Prime Minister, the 
members of the Council of Ministers, the Speaker, the members of the Council of 
Representatives, the President, members of the Federation Council, their counterparts in the 
regions, or members of the judicial commissions and other positions covered by de-
Ba‟athification statutes pursuant to the law may not be subject to the provisions of de-
Ba‟athification.  
Fourth: The conditions stated in clause “Third” of this Article shall remain in force unless 
the Commission stated in item “First” of this Article is dissolved.  
Fifth: Mere membership in the dissolved Ba‟ath party shall not be considered a sufficient 
basis for referral to court, and a member shall enjoy equality before the law and protection 
unless covered by the provisions of De-Ba‟athification and the directives issued according to 
it.  
Sixth: The Council of Representatives shall form a parliamentary committee from among its 
members to monitor and review the executive procedures of the Higher Commission for De-
Ba‟athification and state institutions to guarantee justice, objectivity, and transparency and to 
examine their consistency with the laws. The committee‟s decisions shall be subject to the 
approval of the Council of Representatives.  
 

Article 136: 
First: The Property Claims Commission shall continue its functions as an independent 
commission in coordination with the judicial authority and the executive institutions in 
accordance with the law. The Property Claims Commission shall be attached to the Council 
of Representatives.  
Second: The Council of Representatives shall have the right to dissolve the Commission by 
a two-thirds majority vote of its members.  
 

Article 137: 
 Application of the provisions of the articles related to the Federation Council, 

wherever it may be cited in this Constitution, shall be postponed until the Council of 
Representatives issues a decision by a two-thirds majority vote in its second electoral term 
that is held after this Constitution comes into force. 

 
Article 138: 

First: The expression “the Presidency Council” shall replace the expression “the President of 
the Republic” wherever the latter is mentioned in this Constitution. The provisions related to 
the President of the Republic shall be reactivated one successive term after this Constitution 
comes into force.  
 

Second:  
A. The Council of Representatives shall elect the President of the State and two Vice 
Presidents who shall form a Council called the “Presidency Council,” which shall be 
elected by one list and with a two-thirds majority.  
B. The provisions to remove the President of the Republic present in this 
Constitution shall apply to the President and members of the Presidency Council.  
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C. The Council of Representatives may remove a member of the Presidency Council 
with a three-fourths majority of the number of its members for reasons of 
incompetence and dishonesty.  
D. In the event of a vacant seat in the Presidency Council, the Council of 
Representatives shall elect a replacement by a two-thirds majority vote of its 
members.  

Third: Members of the Presidency Council shall be subject to the same conditions as a 
member of the Council of Representatives and must:  

A. Be over forty years of age.  
B. Enjoy good reputation, integrity and uprightness.  
C. Have quit the dissolved (Ba‟ath) Party ten years prior to its fall, in case he was a 
member of it.  
D. Have not participated in suppressing the 1991 and Al-Anfal uprisings. He must 
not have committed a crime against the Iraqi people.  

Fourth: The Presidency Council shall issue its decisions unanimously and any member may 
delegate to one of the two other members to take his place.  
Fifth:  

A. Legislation and decisions enacted by the Council of Representatives shall be 
forwarded to the Presidency Council for their unanimous approval and for its 
issuance within ten days from the date of delivery to the Presidency Council, except 
the stipulations of Articles 118 and 119 that pertain to the formation of regions.  
B.In the event the Presidency Council does not approve, legislation and decisions 
shall be sent back to the Council of Representatives to reexamine the disputed issues 
and to vote on them by the majority of its members and then shall be sent for the 
second time to the Presidency Council for approval.  
C. In the event the Presidency Council does not approve the legislation and decisions 
for the second time within ten days of receipt, the legislation and decisions are sent 
back to the Council of Representatives, which has the right to adopt it by three-fifths 
majority of its members, which may not be challenged, and the legislation or 
decision shall be considered ratified.  

Sixth: The Presidency Council shall exercise the powers of the President of the Republic 
stipulated in this Constitution.  
 

Article 139: 
The Prime Minister shall have two deputies in the first electoral term. 
  

Article 140: 
First: The executive authority shall undertake the necessary steps to complete the 
implementation of the requirements of all subparagraphs of Article 58 of the Transitional 
Administrative Law.  
Second: The responsibility placed upon the executive branch of the Iraqi Transitional 
Government stipulated in Article 58 of the Transitional Administrative Law shall extend and 
continue to the executive authority elected in accordance with this Constitution, provided 
that it accomplishes completely (normalization and census and concludes with a referendum 
in Kirkuk and other disputed territories to determine the will of their citizens), by a date not 
to exceed the 31st of December 2007.  
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Article 141: 
 

 Legislation enacted in the region of Kurdistan since 1992 shall remain in force, and 
decisions issued by the government of the region of Kurdistan, including court decisions and 
contracts, shall be considered valid unless they are amended or annulled pursuant to the laws 
of the region of Kurdistan by the competent entity in the region, provided that they do not 
contradict with the Constitution.  

 
Article 142: 

First: The Council of Representatives shall form at the beginning of its work a committee 
from its members representing the principal components of the Iraqi society with the mission 
of presenting to the Council of Representatives, within a period not to exceed four months, a 
report that contains recommendations of the necessary amendments that could be made to 
the Constitution, and the committee shall be dissolved after a decision is made regarding its 
proposals.  
Second: The proposed amendments shall be presented to the Council of Representatives all 
at once for a vote upon them, and shall be deemed approved with the agreement of the 
absolute majority of the members of the Council.  
Third: The articles amended by the Council of Representatives pursuant to item “Second” of 
this Article shall be presented to the people for voting on them in a referendum within a 
period not exceeding two months from the date of their approval by the Council of 
Representatives.  
Fourth: The referendum on the amended Articles shall be successful if approved by the 
majority of the voters, and if not rejected by two-thirds of the voters in three or more 
governorates.  
Fifth: Article 126 of the Constitution (concerning amending the Constitution) shall be 
suspended, and shall return into force after the amendments stipulated in this Article have 
been decided upon. 
 

Article 143: 
 The Transitional Administrative Law and its Annex shall be annulled on the seating 

of the new government, except for the stipulations of Article 53(A) and Article 58 of the 
Transitional Administrative Law.  

Article 144: 
This Constitution shall come into force after the approval of the people thereon in a 

general referendum, its publication in the Official Gazette, and the seating of the government 
that is formed pursuant to this Constitution. 
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APPENDIX 2 

INTERVIEW QUESTIONS 
1. What are the federal system and the administrative decentralization? 

2. What is your opinion about the federal system in Iraqi constitution?  

3. Could you highlight the difference between federalism in Iraq and other 

countries which follow federalism? 

4. What is your opinion when the Iraqi Constitution grant the right to exercise 

the powers for both the governorates and Kurdistan region? 

5. In your opinion, does the Constitution of 2005 mix the concept of 

administrative decentralization with the concept of federalism when 

distributing the powers? Why does that occur? And what is the appropriate 

solution to address this intervention? 

6. What is your opinion about the overlapping powers mentioned in following 

articles 115, 121/Second/Fourth /Fifth, 114 and 123 in the Constitution of 

2005? 

7. What is your opinion about the article 122/ Fifth As a contrary to the 

principles of administrative decentralization system? 

8. What is your opinion when Iraqi Constitution includes the powers exercised 

by the governorates that are not organized in a region in spite of being 

administrative units that have been regulated under the ordinary law? Are the 

governorates that enjoyed powers proportionate with the principles of 

administrative decentralization? 

9. Do you think that the federal system suitable for Iraq? 

10. What do you suggest for the development of the federal system in Iraq? 

Would you like to add more? 
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