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ABSTRACT 

Iraqi Supreme Audit Institution is the main oversight institution in anti- corruption 
with mandates to control the governmental activities, protect the public funds, and 
strengthen the accountability. However, effective perfonnance of these functions is 
hindered by some legal obstacles related to Jack of independence of this institution, 
inefficient measures of accountability and prosecution, overlapping jurisdictions with 
other oversight bodies, and failure to adopt the principles of Sharia law that can curb 
the corruption in the public sector. Hence, this study investigates the extent and manner 
in which the legal obstacles have affected performance of Iraqi Supreme Audit 
Institution in combating corruption. This study used a qualitative approach in which 
elite interviews involving face-to-face and telephone interview techniques was 
employed. The Institutional theory on corruption was a reference for the study's 
framework of analysis. Primary data were collected from five groups comprising 
officials of Iraqi Supreme Audit Institution, members of parliament., academics in the 
law field, judges and lecturers in Sharia field. The statutes and laws were also sources 
for primary data in this study. Secondary data were mainly from academic writings 
such as books, and the journal articles. The findings of the study show that the 
pcrfonnance of Iraqi Supreme Audit Institution in fighting corruption has been 
negatively affected by the legal obstacles. Thus, this study highlights the urgent need 
to strengthen the functions of the Iraqi Supreme Audit Institution in fighting corruption 
through constitutional amendment that will explicitly guarantee the independence of 
the institution. In addition, this research recommends amendment of the lraqi Supreme 
Audit Institution Act of 2011 to include stringent preventive and deterrent powers 
against corruption and ensure transparency of the public resources via passing new 
laws for financial management, oil and gas and government contracts. The new law 
should repeal the overlapping bodies and apply the principles of Sharia within 
oversight mechanisms on corruption. 
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ABSTRAK 

Institut Audit Tertinggi Iraq adalah institusi pengawasan utama pencegahan rasuah 
dengan mandat untuk mengawal aktiviti kerajaan, melindungi dana awam, dan 
memperkukuhkan akauntabiliti rasuah. Waiau bagaimanapun, prestasi fungsi ini 
berkesan dihalang oleh beberapa halangan undang-undang yang berkaitan dengan 
kekurangan kebebasan Institut ini, langkah-langkah yang tidak cekap dalam 
akauntabiliti dan pendakwaan, pertindihan kuasa dengan badan-badan pengawasan 
lain, dan kegagalan untuk menerima pakai prinsip undang-undang syariah yang boleh 
membendung rasuah dalam sektor awam. Oleh itu, kajian ini membincangkan tahap 
dan cara di mana halangan undang-undang telah menjcjaskan prestasi Institut Audit 
Tertinggi Iraq dalam memerangi rasuah. Kajian ini menggunapakai pendekatan 
kualitatif di mana temuduga elit yang melibatkan temu bual bersemuka dan temu bual 
melalui telefon telah digunakan. Teori institusi mengenai rasuah digunakan sebagai 
asas kerangka teori tesis ini. Data primer dikumpulkan daripada lima kumpulan yang 
terdiri daripada pegawai lnstitut Audit Tertinggi Iraq Agung, ahli parlimen, ahli 
akademik dalam bidang undang-undang, hakim dan ahli akademik dalam bidang 
syariah. Peraturan dan undang-undangjuga merupakan sumber bagi data utama dalam 
kajian ini. Data sekunder diperolehi daripada penulisan akademik seperti buku, dan 
artikel jumal. Dapatan kajian menunjukkan bahawa prestasi Institut Audit Tertinggi 
Iraq dalam memerangi rasuah telah terjejas oleh halangan undang-undang. Oleh itu, 
kajian ini menyoroti keperluan mendesak untuk memperkuat fungsi lnstitut Audit 
Tertinggi Iraq dalam memerangi rasuah melalui pindaan perlembagaan yang secara 
jelas akan menjamin kebebasan institusi. Di samping itu, kajian ini mencadangkan 
perubahan Akta lnstitut Audit Tertinggi Iraq tahun 2 0 1 1  untuk melibatkan kuasa 
pencegahan dan pencegahan rasuah dan memastikan ketelusan daripada sumber awam 
melalui kelulusan undang-undang baru bagi pengurusan kewangan, minyak dan gas 
dan kontrak kerajaan. Undang-undang baru perlu dikuatkuasakan dan prinsip syariah 
perlu diaplikasikan dalam mekanisme pengawasan mengenai rasuah. 

Kata Kunci: lnstitut Audit Tertinggi Iraq, Anti Rasuah, Teori Institusi, Iraq 

iii 
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CHAPTER ONE 

INTRODUCTION 

1.1 Bac�ound of the Study 

The existence of supreme audit institutions (SAis) or oversight financial bodies with 
their administrative activities were among the chjck and balance mechanisms that 
normally protect public funds and combat financial and administrative corruption in 
the state departments. These bodies are mandated with absolute authority to report the 
commission with corrupt practices or its staff found indulging in mismanagement of 
government funds or other vices to the appropriate and competent authorities with 
power to prsecute offenders in a court oflaw. In addition, the SA ls provide guarantees 

for citizens about proper management of public funds by government officials, and 
then take jffective measures to prevent corruption, to ensuring the punishment of 
offenders solely to serve as a deterrent to them and others against future reoccurrence.' 

Indeed, the expansion of state activities and the spread of financial and administrative 
corruption in the public sector are the main reasons for the establishment of the 
financial i:rversight bodies.2 Administrative and financial corruption is a dangerous 
phenomenpn facing many countries, particularly the developing ones. This problem is 
more aggrvated in societies where the economy, financial and administrative 

1
• Abdul Latjf Attros, Financial Supervision in the Arab Countries,discussion Seminar (Beirut: Center 

for Arab Un� Studies, 2009), 95-166. 
2
. Maher Jui,c>uri, and Majid Fahdawi, ''Competencies of Independent Oversight Bodies to Combat 

�inancial an� Ad�inistrative Corruption in Iraq,". Legal and Political &ience Journal, 1(8). (2033) 
I 8, no. I (fOIO). 3-32. 
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capacities were destroyed. This leads to the weakness of the state's financial position 
and caus�r numerous problems in reconstructing its economy as well as rebuilding its 
infrastructures needed for the economic growth any country. 3 Corruption is an 
economic, social and political phenomenon that exists in all countries of the world. 4 

It is a wide concept that expresses lack of moral values as well as the absence of 
foundations, rules and regulations that guide the actions of human beings. Corruption 
encompasres cheating, deception, fraud, breach of trust, theft, lying, bribery, abuse of 
authority, exploitation of others and cover up by both superiors and subordinate's 
authorities. Generally, the most widely recognize, definition of corruption in public 
sector was given by the World Bank, thus; "corruption is the illegal use of public 
resources for personal gain".5 Similarly, Transparency International declared that; 
"corruptir is the abuse of entrusted power for personal gain." 6 

Accordin�ly, imposing and strengthening control over public authorities is considered 
the main 1eterrence to corruption. Control over the work of public authorities in the 
state is onF of the most outstanding means of protecting public funds from the risk of 
financial and administrative corruption. Additionally, oversight plays a key role in 
regulating society and all the state institutions.7 

3 Eman Ahmed Hashem, "The Effects of Corruption On Government Expenditures: Arab Countries 
Experience.f Journal of Economics and Sustainable Development 5, no. 4 (2014): 120-131 .  
4  Ghassan Abod and Faten Saad Noman, "The Adminstrative Corruption: It's Reasons, Effects and 
Treatment Providence," Journal of Management and Economic Sciences 1, no. 1 (2011 ): 63-86. 
5 Banco Mundial, Helping Countries Combat Corruption: The Role of the World Bank (n.p.: PREM, 
1997), 29. 
6 Transparency International, "Business Principles for Countering Bribery," 
http://www.fransparency.org/, October,2013,accessed October 8, 
2015,http://www.transparency.org/whatwedo/publication/business principles for countering bribery 
7 Ali Anwa.r.Jfinancial Control Over Public Funds in the Face of Corruption, (Alexandria: Almaarifa 
Library, 20�), 123. 

2 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

Obviously, oversight in any society do exist as a variety and of different forms. There 
is an oversight which is exercised by public authorities within a state oflegislative, the 

executive and the judiciary. In spite of the importance of such oversight, from the legal 
point of view, it is not sufficient to detect corruption and limit its negative effects. This 
emanates from lack of expertise and specialization in the efficient practices of 

oversight. 8 

Based on rat, many countries including Iraq, for example, have to set up specialized 
bodies to exercise oversight functions and they are commonly known as, the National 
Audit Office or the Supreme Audit Institutiont (SAls). 9 The Supreme Audit 

Institutions (SAls) exist in almost all countries of the world. They are the most 
important institutional guardians for oversight and accountability in any country. One 
of the SAlr most important tasks is to provide assurance that the systems in a country 
works in a�ust and professional manner and that the people who abuse the system will 
be held rcountable. Parliament relies on the SAis for assurances that the 
administrafive and financial activities of the Government adheres to set procedures and 
are strictly accounted for. Due to the fact that Parliament controls all activities handled 
by these specialized bodies. They have eventually become an important and effective 
method in rost countries seeking to strengthen its role in the fight against corruption.'? 

8 Salem Roudhan, The Role of the Judiciary in the Fight Against Corruplion, 2nd ed. (Baghdad: Library 
and Archives, 2012), 157-212. 
9 AshrafTesSU.er, Financial andAdministralive Control, 2nd ed. (Baghdad: The legal library, 2008), 26. 
10 Kenneth M Dye and Rick Stapenhurst, Pillars of Imegrity The Importance of Supreme Audit 
Institutions i� Curbing Corruption (n.p.: Economic Development Institute of the World Bank, 1998), 
22. 
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Meanwhile, the SAls effectiveness is further enhanced through its jurisdictions in the 
field and by controlling over the financial and administrative state activities together 
with independence in exercising its functions. Furthermore, in accordance with the 
general principles of the constitution, SAls works in an inseparable with the public 
authorities in the state. Since it functions within the framework of cooperation, 
coordination and promotion of the role of these public authorities in the fight against 
corruption with the aim of overcoming its effects. 11 In contrast, failure to eradicate 
corruption may result in the squandering and wastage of public funds, abuse of 
authority rd influence thus resulting in the destruction of the national economy 
through the actions committed mostly by those in charge of the government 
institutions. 12 

Similarly, the existence of specialized institutions to combat corruption and the 
preservation of public money is derived from the principles found in Islamic law. The 
adoption 1the idea of financial control in the administrative and financial affairs of 
the state ajd preventing corruption is based on the verse; "And do not consume one 
another's jealth unjustly or send it [in bribery] to the rulers in order that [they might 
aid] you [to] consume a portion of the wealth of the people in sin, while you know". 
13 In addition, the Islamic State of the Prophet Muhammad (peace be upon him) and 
the Rightepus Caliphs had established many specialized institutions such as the 
Grievance roard (like Ombudsman in present time) and the Board ofHisbah (like the 

11 Kenneth * Dye and Rick Stapenhurst, Pillars of tntegruy- The Importance of Supreme Audit 
Insntuuon op, cit. 
12 Bassem Nairn Awad, Financial Control of the Supreme Audit Agency (Cairo: Dar- Alnhidh Arabic, 
2010), 91-15,. 
13 (Surat Al-�aqarah, verse 188) 
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SAi) to control its affairs and fight against corruption by preventing abuse of power 
and loss of public money from wastage, extravagance, embezzlement and theft.14 

It is equa�Jy found that many international organizations concerned with combating 
corruption also stressed on the importance of independent bodies as effective 

institutionr in the fight against corruption and the promotion of integrity, transparency 
and accountability in society. Some of these examples are the United Nations(VN), 

' 

Transparency lntemational(TI), World Bank, International Organization of Supreme 
Audit Institutions (INTOSAI); and the Arab Organization of Supreme Audit 

Institutionr (ARABOSAI). These organizations have adopted many of the principles 
and foundrions on which control institutions should be based upon in the states, for 
example, re United Nations Convention against Corruption (UNCAC) in 2003, the 
Lima Decrration on guidelines for financial regulatory authorities in 1977, 15 and the 
Declaration of Mexico on the independence of the supreme audit institutions 2007.16 

Historically, Iraq adopted the method of financial, administrative and legal oversight 

through specialized bodies to control the use of public funds. For example, with the 

rapid growth of state revenues from oil resources after Iraq's independence from 
foreign domination (British colonization at the time), the Supreme Audit Institution 

was established under Law No. 42 of 1968 (the first law of the Supreme Audit 
lnstitution).17 This institution was considered as an advanced statutory body for 

14 Ahmed Selah, The Origins of Censorship in Contemporary Systems and the Confidentiality of the 
lslamic(Cair1: Dar Al-Nahda al Arabia, 2012), 186-208. 
is Tariq Sati, "Lima Declaration On the Basic Principles Financial Supervisory," Journal of Financial 
Supervision,,frab Organization of Supreme Financial Supervisory I, no. I (1982): 11-25. 
16 KristofferlBlegvad, "fntosai's New Professional Standards Framework," International Journal of 
Government �uditing 34, no. 3 (2007): 11. 
11 The law Ni>. (42) 1968 is legislated and enabled of determining the following key features: 
I) The law enlarged the Board frame work for the institutions which subjected to its audit from 
the types oftpnsactions proceeding from these institutions. 
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financial oversight, exercising the functions of detecting financial irregularities and all 
incidences of financial and administrative corruption. The function of this institution 
was not limited only to the control of state revenues and expenditures, but had also 
extended to include oversight of government institutions' performance and the 
cooperative companies. It has jurisdiction to detect cases of financial and 
administrative corruption and to also hold the perpetrators accountable, especially after 
the amendment of the Supreme Audit Law by Act No. 194 of 1980. 18 

During the early stages of Saddam's administration qn the eighties), the Supreme Audit 
Institution was subject to the will of one political piwer (i.e., the Baath Party), which 
was dominated and held as the only reins of power at that time. In fact, the political 
power, ther was not in favors of the Supreme Audit Institution acts. It was due to the 
fact that Te SAls were not designed for their interests as the adoption of these 
regulatory institutional reforms will result in the scrutiny and diagnosis of cases of 
corruption in the state institutions. This led to the removal of all jurisdictions of the 
SAi that was connected with the assessment of the performance of government 
institutions and the disclosure of financial irregularities and jurisdiction under Law 
No. 6 of I rO- Thus, the Supreme Audit Institution became an institution subjected to 

2) The law granted the Board juridical technical administrative and financial powers which 
surpassed the powers as the following:- 
A-Restricting the preparation and execution of the SAi budget to the audit council.( emphasis on 
financial and administrative independence ofthe SAi) 
B-Restricting the appointment of employers in the Board and organizing their affairs to the audit 
council.( functional independence of its members) 
c- The council of financial control is empowered by the law to suspend the violator or remove him 
temporarily.( When there are indications of corruption and financial irregularities) 
d-The significance habilitation and development of the SAi staffs is asserted by the law 
See: (The Federal Judiciary Authority, 2015). Also: Salah Mustafa, Financial Control and the Office 
of Financial Supervision in Iraq between the Past and the FuJure(Baghdad: AI-Hurya to print, 1979), 
82. 
18 Maher Moussa, The Principles of Financial Control in Iraq (Baghdad: Press library, 1988), 26-30. 
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the instrlftions of the ruling authority in all its activities and was incapable of 

accountin� and evaluating the performance of the executive authority efficiently.19 

Meanwhile, in the nineties, Iraq witnessed the widespread of criminal corruption on a 

larger scale within the all state institutions. War policies, monopoly of power as well 

as the widfspread of financial and administrative corruption were in force from bribery 

to embezzlement, theft to favoritism and waste of public money which subsequently 

led to the collapse of the Iraqi's economy. 20 Nevertheless, the US and Iraq's war of 

1991 was the main reason that corruption was spread in Iraq which resulted into 

economic embargo imposed on the country based on the United States under the UN 

Security Council Resolution No. 661 on August 6, 1990 recommendations.21 

After the ys occupation of Iraq and the removal of Saddam's regime in 2003, the law 

of Supreme Audit Institution was amended under the Coalition Provisional Authority 

(CPA) Order No. 77 of 2004. The CPA stressed that the restructuring was per the 

Board of Supreme Audit Law No. 6 of 1990, with some modifications on its working 

and administrative mechanisms. These modifications included such things like the 

emphasis 9n comprehensiveness in the exercise of its functions, its role in the control 

of state expenditures and revenues and review of legal, administrative and accounting 
' 

activities f well as the procedures of all the state institutions. To promote the 

superviso� and monitoring roles of the SAi of administrative and financial corruption, 

two agencies were established to cooperate with the SAi for this task, namely; the 

19 Abdul-Sahib Najem, "Oversight in Iraq," Journal of the Finance and Accounting Studies 2, no. 5 
(2007): 16-52. 
20 Philippe Le Billon, "Corruption, reconstruction and Oil Governance in Iraq," Third World 
Quarterly26, no. 5 (2005): 685-703. 
21 Chang-Tai Hsieh and Enrico Moretti, "Did Iraq Cheat the United Nations? Underpricing, Bribes, and 
the Oil for FCfd Program. No. WI 1202," The Quarterly Journal of Economics 121, no. 4 (2006):48. 
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Integrity 9ommission by CPA Order No. 55 of2004 and the offices of the Inspectors 

General in the ministries under CPA Order No. 57 of2004.22 

In 2005, the Iraqi constitution adopted the idea of emphasis over the important role the 

SAi plays in enhancing the effectiveness of protecting public funds and the fight 

against c�rruption by also emphasizing its independence under Article I 03 of 

constitutiop. And in 2011, Law No. 31 was enacted to reorganize the work of the 

Supreme Audit Institution in accordance with the foundations of the Iraq's 

Constitution of 2005. 23 During the period after 2003, the phenomenon of financial 

and administrative corruption exacerbated and the rates of wastage of public funds in 

all of Iraq's state institutions increased without any exception. for example, the total 

amount of money wasted in the government sector approximately reached (6810 

billion dollars) only in 2010.24 

Based on the foregoing, the SAi of Iraq is one of the most important oversight 

institutions for protecting public funds and disclosing cases of corruption and financial 

irregularities. 

However, if faces many legal obstacles (for example, its Jack of independence and the 

procedural r,,veaknesses of legal accountability, as well as the lack of clarity in its terms 

of reference that overlaps with other oversight bodies and lack take the Sharia 

principles) and they have affected its performance as a regulator in the face of 

22 Hamad Kareem, "Effect of Occupation, 2003 in Increase the Administrative Corruption and Its 
Negative Effects On Iraqi Society," The University of Karhala Journal no. 2 (2007): 380-90. 
23 Sabhi Sa)eh, "Challenges in Combating Corruption and Fixing Accountability: In Iraq's 
Perspective," International Journal of Business and Social Science 5, no. 13 (2014): 37-62. 
2' Ammar AJ-Badry, "Challenges to the Iraqi Parliament Functions in the Post Saddam Hussein 
Regime" (Phd diss., University Utara Malaysia, 2014), L88. 
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increasing �igh levels of corruption and wastage of public funds in Iraq. Consequently, 
Iraq has bfcome one of the most corrupted country in the world. It has in fact 

' necessitated the need to detect weaknesses and work on the adoption of sound legal 
principles lo improve the work of the SAi as befitting that of a supreme body of 
auditing in Iraq. Furthermore, it is also vital to strengthen the oversight duties of the 
SA Is consirering the principles of Islamic Sharia law in anti-corruption according to 
Article -2-rfthe Iraqi Constitution which stressed that Islam is one of the main sources 

of legislation. 

1.2 Problem Statement 

Public sector corruption is endemic in Iraq, particularly among senior public officials, 
and has th, potential to threaten the economic development and good governance of 
the country.25 This concern is heightened by the fact that, despite corruption has being 
criminalized under Iraqis' laws, Iraq acceding to the United Nations Convention 
Against Clption (UNCAC) 26 On 17 March 2008 and the numerous bodies that 
have been established to investigate and prosecute cases of public sector corruption; 
the occurrerce of such corruption has worsened since the u.s occupation of Iraq and 
the overthrow of Saddam Hussein's regime in 2003.27 Iraq's transition after 2003 has 
seen a lot Of wastage of public funds caused by the US occupation as well as the 

2s David Olaikin and Sharman Jason, Corruption and Money Laundering: A Symbiolic 
Relationship (New York. NY: Palgrave Macmillan, 2009), 18. 
ze United Natf)ns Convention against Corruption, opened for signature 9 December 2003, entered into 
force 14 December 2005. For details see: Rose-Ackerman, Susan, and Sinead Hunt. "Transparency and 
Business Advantage: The Impact of International Anti-Corruption Policies on the United States 
National Interest." NYU Ann. Surv Am. l 67 (2011): 433 .. 
27 Robert E lj.,ooney, Reconstruction and Peacebuilding under Extreme Adversity. The Problem of 
Pervasive Cotruplion in Iraq (n.p.: International Peacekeeping, 2008), 424. 
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conflict bereen the interests of political parties that came into being in Iraq during 
this period 28 

Although te SAi in Iraq is one of the important regulatory institutions involved in 
auditing financial and administrative activities and in detecting cases of corruption and 
financial irregularities, this oversight body is still experiencing a lot of obstacles that 
has a nega,ive impact on its role in addressing high levels of corruption and wastage 
of public funds in the country. Per the reports of Transparency International about 
financial af d administrative corruption, Iraq is still ranked among the most corrupt 
countries f1d its ranking being just slightly better than some Arabic countries 
including �omalia and The Republic of Sudan as it is shown below: 

Tablet. I 
I 

I 

I 

I 

I 

I 

Year 

2003 

2004 

2005 

2006 

2007 

2008 

The Total No of Countries Iraq Ranked CPI Score of 

Involved in Ranking (Among Countries) Corruption 

1 1  133 1115 2.2 

146 130 2.1 

159 141 2.2 

163 160 1 .9 

180 178 1.3 

180 178 1.3 

Iraq Ranked in the Corruption Perception Index among Countries During the Period 
from 2003-1016. 29 

I 

I 

I 

28 Scott A. Spiers, "The Cost and Economic Corruption of the Iraq War" (master's thesis, Monterey 
California. Naval Postgraduate School, 2007), 16-23. 
29 It can be nqted, Corruption Perceptions Index (CPI) scores and ranks countries based on how corrupt 
a country's Pfblic sector is perceived to be. The CPI Score relates to perceptions of the degree of 
corruption as seen by business people, academics and risk analysts, and ranges between 10 (highly 
clean) and O [highly corrupt). These data were compiled by the researcher by reports of Transparency 
International Organization (Tl). for more details : https://www.transparency.org/research/cpi/overview. 
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2009 180 1761 1.5 
2010 178 175 1.5 
2011 185 175 1.8 
2012 176 169 1.5 
2013 177 171 1.5 
2014 175 170 1.4 
2015 176 166 1.8 
2016 176 166 1.8 

It is clear from the above table the level of corruption in Iraq has significantly increased 

from (2.2) in qo03, (1.5) in 2009 and (1.4) in 2014. And remained within the high 

levels of corruption compared with the number of countries that classified under the 

ranks of corruption. This explains the poor performance of the SAT in dealing with 

ratios of corruption. The inability of the SAi to protect public funds and to reduce the 

rate of corruption in Iraq is largely due to many legal obstacles and problems: 

Firstly; the arr,.�iguities and weaknesses in the legal regulation that govern the SAI's 

work in relatiof to the principles of independence. The work of the SAi should be 

based on Articlf (103) of the Iraqi Constitution of 2005, which states that "the Iraqi 

Supreme Audit Institution is an independent body, financially and administratively". 

However, the Cpnstitution in this article has failed to show the nature of the Iraqi SAI 

independence c�early. Hence, the Council of Ministers requested an interpretation 

from the Federal Supreme Court on the Article I 03, about the concept of 
I 

independence. fence, due to ambiguity in the text of the Iraqi Constitution, the 

constitutional sr preme court has issued two contradictory resolutions about the 

concept of independent institutions (which Including the Iraqi SAi) and the 

independence. '11ese resolutions (No. 228 of 20 I 0, and No. 88 in 201 1 )  gave an 

explanation exprin that the SAi is an institution that is �ubservient to the legislative 

11 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

authority, and it is subjected to the supervision of the executive authority at the same 
time." Thus, this was an unexpected and illogical interpretation that undermined the 
independence of the SAL In this context, the SAi has become inefficient in addressing 
corruption due to its being under the influences of the Council of Ministers. 

Secondly; the Iraqi SAi's procedures were inadequate in imposing accountability and 
initiate sufficient legal proceedings against offenders when exercising its jurisdictions 
in the fight ag inst corruption due to legal restrictions on its tasks, as well as the 
absence of explicit statutory provisions. For example, there are legal restrictions facing 
the Iraqi SAi ability in promoting accountability against corruption activities, due to 
weak of the legal framework related to the provision of taking preventive measures to 
prevent corruption ( e.g., impose prior control, tiansparency of government 
information, communication with public opinion, etc). In addition to that, according 
to the Articles (6 and 28) of the current law of the SAi of 2011 ,  there is a restriction of 
the Iraqi SAi efforts in follow-up the investigation of corruption cases, due to the 
negligence of the parliament in the implementation of the results of the investigation; 
requiring that 'before the SAi can investigate and prosecute cases of financial 
irregularities and administrative corruption, it must wait for a request by parliament 
when the case is against Prime Minister or a member of Parliament. Also, there are 
some legal provisions in the Criminal Code restricting the Iraqi SAi ability in pursuing 
criminal proceedings against senior government officials (weakness of stat1:1tory 

accountability iarantees ). 

30 The Iraqi Federal Supreme Court's resolutions (No 228 on September 6 20 I 0) and (No 88 on January 
18  2011)  ,  published at the Iraqi Judicial Authority site : http://www.iragja.iq/s.2011 /page 1/ ,acsess 
on February 18 2015. 
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Thirdly; there are overlapping and conflicting of jurisdictions between the Iraqi SAi 
and other oversight bodies that creation to combating corruption, especially, with the 

Commission of Integrity and the offices of the Inspectors General in the government 

ministries. For example, when the Integrity Commission and the offices of the 

Inspectors General were established in 2004 The Coalition Provisional Authority 

(CPA), their �urisdictions were similar to mandates of the Iraqi SAi in the controlling, 

inspections and auditing the financial, administrative and legal activities of public 
sector entities. This is clear from the contents in Articles ( 15 and 26) of the Integrity 

Commission Act of 2004, and Articles (1-7) of the Inspectors General offices Act of 

2004. The multiplicity of oversight bodies and overlapping in its jurisdictions have 

led to weaknesses in the performance of the SAi in combating corruption and reduced 

the importance of controlling government's activitifs· Especially, when the SAi 
announces the existence of financial irregularities and conuption cases while other 

bodies announce a contrary report. 

Fourthly; the failure to comply with Shariah principles regarding the exercise of 
financial supervision against corruption, even though �rticle 2 of the Iraqi Constitution 
of2005 considered Islam as the main source of legislation. There arc lots of principles 
been establis�ed by Islamic law in order to fight corruption. The abuse of power, 

wrongful use of public money through corruption, denying the people access to justice 
and non-neutrality of oversight bodies etc, which are all forbidden in Islamic law. For 

example, onj of the most important principles underpinning the Islamic law is the 
principle of non-discrimination between rulers and their subjects. Prophet Muhammad 
(peace be upon him) once said, "If Fatima daughter of Mohammed stole; I will cut off 
her hand". ,erefore, the adoption of this Islamic prfnciple can bring about greater 
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improvement in the control and fight against corruption nowadays, due to the existence 

of the principle of immunity that prevents the trial of some senior officials such as 
ministers and members of Parliament. 

[n short, all these legal constraints reflect the research roblem that must be diagnosed 

and treated with a view to strengthening the role ofth, SAi in the protection of public 
funds and imposition an effective accountability againrt the activities of corruption in 
the public sector, which become a troubling risk that suffered by the Iraqi state after 

2003. And there is no doubt that the omission of these tonstraints will make it difficult 
to adopt an effective anti-corruption strategy in Iraq. 

1.3 Research Questions 

For the purpose of guiding this research and giving i, focus, the following research 
questions were asked: 

I .  What are the factors causing lack of indereridence of the Iraqi SAi, that 
influence on its role in combating corruption in public sector? 

2. Why the Iraqi SAi's procedures ineffective in imposing the accountability and 
prosecutions against corruption in public sector? 

3. How does the overlapping jurisdictions between the Iraqi SAi and other 
oversight bodies affect its role in fighting corruption in public sector? 

I 

I 

I 

I 

5. What criteria are needed to improve the 
combating corruption in public sector? 

14 

perormance of the Iraqi SAi in 

4. What methods are used in Islamic oversight that may improve the performance 
of the Iraqi SAi in anti-corruption in the public sector? 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

1.4 Research Objectives 

Having identified the relevant research problems, the general aim of this study is to 
examine the various obstacles that threaten the eff,ctiveness of the Iraqi SAI in 
reducing corruption in Iraq. The specific objectives of this study are as follows: 

1.To analyze the factors or reasons behind the lack of independence of the Iraqi 
SAi which influence on its performance in re1ucing public sector corruption 
in Iraq; 

2. To investigate the obstacles facing the Iraqi SAi's procedures in imposing the 
accountability and prosecution against corruption in public sector; 

3. To analyze the effects of the overlapping jurisdictions on the Iraqi SAi role in 
fighting corruption in public sector; 

4. To study the effect of the Islamic principles of the oversight in strengthening 
the perfonnance of the Iraqi SAi in anti-corruption in public sector; and 

5. To suggest recommendations for improving the SAi's perfonnance m 

combating corruption in the Iraqi public sector. 

1.5 Significattce of the Study 

The result o� this study has contributed in the field ff knowledge theoretically and 
practically as follow: 

First: in tetms of practical significance; this study seeks to reveal a deeper 
' 

understanding of the impact of the poor performance of the SAi in Iraq in the spread 
of public sector corruption in Iraq. This study may aid researchers in providing 
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valuable inprs in the field of administrative law and-and it may also guide the 
lawmakers in mending the SAi law where appropriate. This study is also geared 
towards providing awareness about the key reasons for the increase in administrative 

corruption in Iraq. It also revealed the result of obvious flaws in the performance of 
the SAi that is beneficial to the supervisory institutions of public funds and the non- 
governmental organizations, especially to those inte1sted in protecting government 
institutions from the phenomenon of administrative irruption. The issues may be 
accomplished by adopting the findings and suggestions concluded herein. 

Also, this stu y provides proactive information about some concurrent obstacles that 
may threaten he legal system in Iraq although they are yet to develop into problems. 
Few of thes manifesting obstacles include: the subjection of the supervisory 
institution to executive authority, the weakness due to its inability to take legal 
proceedings against offenders by the supervisory institution in anti-corruption, the 
conflict of competencies between supervisory institution in fighting corruption as well 
as the issues related to corruption. Finally, the significance of the study is also evident 
in the fact that this research has generated new empirical ideas in tenns of strategic 
solutions tojards resolving the problems and obstacles of the SAi in fighting 
corruption in Iraq. Especially, the importance of adopting the principles of Islamic law 

I 

in strengthening control against corruption by the SAi. 

Second: In terms of theoretical significance: this study has effectively contributed to 
the existing ljterature by adding useful inputs into the general field of knowledge. 
Specifically, fis study bridges the existing gap in thT literature with regards to the 
obstacles facr by the Supreme Audit Institution after 1003. The findings of this study 
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have also removed the obstacles that impede the functions of the SA I by providing the 

way forward for further research over the issue/s related to this topic. Furthermore, the 
findings of tij study may promote the minimization of the negative effects of the 
obstacles (e.g; lack of independence, weakness the proceedings of accountability 
legal, and the conflicts of competencies) over the functional role of the SAi and 
establishes a rnchmark for future studies of other supervisory institutions in the 
Middle East that may experience the same obstacles. Finally, the study of the role and 

functions of the SAi from the Islamic perspective can be beneficial to the studies of 
other Arab regimes and Islamic societies, which have ritnessed growing conuption 
due to the poor performance of their supervisory institiions. 

t.6 Theoretiil Framework 

Theoretically, all phenomena can be explained and analyzed for clarity and 
understandinj This research adopted the institutional theory as an analytical 
framework in order to have a better understanding and interpret the effect of legal 
obstacles to the Iraqi SAi's functions in combating corruption. In addition, this study 
attempts to qf plain the importance of the principles of Islamic law in building an 
effective conrl on corruption by evaluating its role in enhancing the Iraqi SAi role in 
curbing coJT4f1ion. Given that framing a study with a theory is uncommon in the law 
discipline ani this theory is borrowed from the social sciences, an analysis of the 
historical context of the institutional theory is pertinent before framing the study under 
the instituti,al theory, which expands utilized in a framework of anti-corruption 
institutions ifrk. 
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To begin with, an institutional theory is a theoretical framework. for analyzing social 
and institutional phenomena. Tt is concerned with how various groups and 
organizations (e.g., the anti-corruption institutions li1f the SAi) better secure their 
positions and legitimacy by conforming to the rules �nd norms of the institutional 
environment. 31 The institutional theorists include Scf tt, 

32 DiMaggio and Powell, 33 

Tolbert and Zucker. 34 They view the social world r5 significantly comprised of 
institutions with enduring rules, practices, and structunts that set conditions on action. 

I Institutions (such as Iraq's Supreme Audit lnstituti1n - SAI) are fundamental in 
explaining the social world because they arc built into the social order, and direct the 
flow of social life (combating corruption). Institutions condition action because 
departures from them are automatically counteracted by social controls that make 
deviation from the social order costly. 

The institutions broadly refer to the formal rule setl pre-agreements, less formal 
shared interaction sequences, and taken for- granted assumptions that organizations 
and individuals are expected to follow. 35 Institutions arc not everywhere and for 
everyone; rather, they are instituted for specific purposes, within specific social 
contexts and condition action within those contexts. Consequently, institutional 
research typically focuses on institutions and their relationships and effects that are 

31 Dacin, M. Tina, Jerry Goodstein, and W. Richard Scott. "Institutional theory and institutional change: 
Introduction to the special research forum." Academy of management journal 45.1 (2002): 45-56. 
Kathleen M. �isenhardt. "Agency-and institutional-theory explanations: The case of retail sales 
compensation." Academy of Managementjow-nal 31.3 (1988): 488-511. 
32 Scott, W.R. "Institutions and Organizations (2nd ed)". Thousand Oaks, CA: Sage, 2001. 
33 DiMaggio, P.J., and Powell, W.W. "The Iron Cage Revisited: Institutional Isomorphism and 

Collective Rationality in Organizational Fields". American Sociological Review 48, no. 2 (1983): 
147-160. 

34 Tolbert, P.S., and Zucker, L.G. "The Institutionalization of Institutional Theory". Handbook of 
Organization Studies ( 1996): 175-190. 

35 Vilmos F. Misangyi, Gary R. Weaver, and Heather Elms. "Ending corruption: The interplay among 
insrinnional logics, resources, and institutional entrepreneurs." Academy of Management Review 33.3 
(2008): 750-770. 
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relevant in a situation. Institutional contexts provide r+ frameworks for social 

actors, and these frameworks both constrain and enable action. [nstitutional contexts 

constrain action (e.g., corruption) by enacting rules ttat are often invisible, having a 

taken-for-granted status among actors (e.g., the Iraqi ruling elites) in that context. At 

the same time, these contexts enable action by making the world understandable and 

actions meaningfut.36 

ln 1970s, the study of institutional theory began with investigations of the effects of 

institutional contexts on the structures of organizftions. 37 The effects of great 

institutions such as language, government, religion, laws, and family are so clear and 

widespread that one can hardly imagine the social research that would not attend to 

them. Consequently, the historyofinstitutional theory is as long as the history of social 

theory. The first systematic attempts to theorize what institutions are and how they 

influence action and structure, however, are found ,n the writings of two classical 

scholars: Max Weber and Emile Durkheim. 38Although Weber did not use the term 

institution, his notion of cultural rules or systems is close to our present understanding 

of the concept of institution. The interpretive approach of Weber highlighted the idea 

that action (in this case, being corrupt) is social in the sense that the actor attaches a 

subjective meaning to it. So, meanings always mediate social action. Therefore, the 

role of (religious) beliefs and cultural systems becomes clear: they provide a set of 

meanings (Sharia) required to interpret and possibly curb negative actions. For 

Durkheim, institutions are symbolic systems: systems of knowledge, belief, and moral 

36 Joao Marcelo Crubellate. "Three neofunctionalist conceptual contributions to the institutional theory 
in organizations." BAR-Brazilian Administration Review4. I (2007): 66-81. 
37 Meyer, J. W., and Rowan, B. "Institutionalized Organizations: Formal Structure as Myth and 
Ceremony." American Journal of Sociology, 83 (1977) 340-363. 

38 Ibid. 
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authority. He highlights the idea that these symbolic systems are subjective products 

of human interaction, but experienced by people as objective. So, institutions exist and 

play a role in people's lives in the same way as external facts. Moreover, institutions 

possess moral authority and are backed by religion-like sanctions.39 

The study of institutions, their ongms and effects continued gradually until the 

foundations for dramatic progress in institutional theory were laid down by two 

academic movements: phenomenology and ethnomethodology. The seminal work of 

Berger and Luckmann in phenomenology revealed the structures of meaning shaped 

in social interactions.t? They argue that it is through li1guistic processes that common 

definitions of reality are constituted, accepted, and legitimated. Institutions, as 

constituted f a reciprocal kind of habitual actipn, are essentially cognitive 

constructionshhat control social action independent of any form of sanction. 

Ethnomethodology investigates the nature of practical knowledge; the tacit 

background knowledge people employ in daily interac,ons. Garfinkel showed that the 

cognition used in everyday interactions is not a rational quasi-scientific process but a 

routine that relies on conventional practical reason that functions beneath the level of 

consciousness.41 Garfinkel also argues that norms are qognitive guidance systems, and 

actors employ them flexibly with a great capacity 'r negotiation and innovation. 
Together, phenomenology and ethnomethodology pfved the way for institutional 

researchers to theorize how action is influenced by insrutional context. 

39 Crubellate. ''Three neofunctionalist conceptual contributfms to the institutional theory in 
organizations." 
40 Berger, P. L., & Luckmann, T. ''The Social Construction ofRtjility: A Treatise in the Sociology of 

Knowledge." lbmmondsworth: Penguin ( 1966). I 
�1 Garfinkel, H. "Studies in Ethnomethodology." Englewood Cliffs, NJ: Prentice Hall (1967). 
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Overtime, researchers began to theorize the dynamics of the institutional context itself. 
They also addressed many fresh questions, e.g., how institutions die, how they change, 
how they ,ate to each other and, how social act9rs can affect their institutional 
context. These efforts have expanded the institutional theory to constitute a wide range 

of social research. 42 Furthermore, the array of researchers birthed the idea of the new 
institutional theory which utilized in many various topics related to social, economic 
political and legal issues, such as regulatory structures, governmental agencies, laws, 
courts, professions and other practices that exert conformance pressures. In that regard, 
the array of researchers birthed institutional theory to utilized on corruption issues and 
evaluate the effectiveness of anti-corruption institutions. 43 

Indeed, the rw wave of academic interest and attention started with two seminal 
works. First, Meyer and Rowan argued that, in modem societies, organizations (e.g., 
anti-corruptirn institutions like SAT) are in a highly-institutionalized context of 
various professions, policies, and programs, which serve as powerful myths. 44 The 
key idea established in this work was that the formal institutional structure (e.g., the 
independence of institution) has a symbolic aspect in jddition to its functional aspect 
(mandates and measures of institution in fight corruption), and this symbolic aspect is 

42 Bernard Lee Julie Battilana, and Eva Boxenbaum. Agency and institutions: A review of institutional entrepreneursh . Cambridge, MA: Harvard Business School, 2008. John W. Meyer "Reflections on institutional theories of organizations." The Sage handbook of organizational institutionalism (2008): 790-811. 
41 See for example, Paul J. DiMaggio, and Walter W. Powell. "The iron cage revisited institutional isomorphism ehd collective rationaJity in organizational fields." Economics Meets Sociology in Strategic Management. Emerald Group Publishing Limited, 19�3. 143-166. Eisenhardt, Kathleen M. ''Agency-and l. stitutional-theo,y explanations: The case of Ietail sales compensation. Katarina Ostergren. "T e institutional construction of consumerism: a study of implementing quality indicators." Fi ncia/ Accountability & Management 22.2 ( 006): 179-205. Richard w. Scott. "Organizations and the natural environment: Evolving models." Organi:ations, policy. and the natural environment ln,stitutional and strategic perspectives (2002): 453-64. Pamela S. Tolbert, and Lynne G. Zucker. "Thei· stitutionalization of institutional theory." Studying Organization Theory & Method. London, Tho ndOaks, NewDe/hi(l999): 169-184. 
44 Meyer, J. ., and Rowan, 8. "Institutionalized Organizations: Formal Structure as Myth and Ceremony." American Journal ofSociofogy, 83 (1977) 340-3631 
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influential �th in the decision to adopt a structure and in gaining legitimacy and better 
survival ch,ces for organizations. 

The second key work that established (neo) institutional theory was DiMaggio and 
Powell's analysis of the institutional processes by means of which the institutional 
context forcfs organizations to be isomorphic similar to each other, in fonn and 

practice.45 ,e study introduces three isomorphic processes: coercive, mimetic, and 
nonnative. Coercive isomorphism results from formal or informal pressures exerted 
on the organization by the government, other organizations, or the cultural 
expectations of the environment. Mimetic isomorphism is associated with uncertainty 
in goals, technology, or market dynamics, which leads organizational decision-makers 
to adopt stru,tures and practices that model other leading organizations in their fields. 
Nonnative isrmorphism results from the standards anr cognitive frameworks that are 
created and controlled by professions and other moral standards-making bodies. By 
means of these three processes, DiMaggio and Powell argue that rational actors of 
institutionalized fields make their organizations more similar. 

According tj the above-mentioned literature, the institutional theory examines the 
nonns, strulres and cultural and environmental facfors related to the organization 
and efficiency the work of institutions (like, the SAi}. In other words, studying the 
factors and obstacles that affect the work of institutions and its efficiency (e.g., weak 

independence, inadequate measures of accountability, overlapping mandates, failure 

4s DiMaggio, P.J., and Powell, W.W. "The Iron Cage Revisited: Institutional Isomorphism and 
Collective Rationality in Organizational Fields". American Sociqlogical Review 48, no. 2 ( 1983 ): I 47- 
160. 
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to adopt Sharia standards) proves to be one of the mar objectives of the institutional 
theory. 

In due course, Luo's institutional theory on corruption" has been selected, due it sheds 

light on the real relationship between institutional logic (like anti-corruption 
institutions) and the resources needed to enhance effectiveness in controlling 

corruption (e.g., the effectiveness of legal environment in support the anti-corruption 
institution). He basically contends that numerous branch of learning has studied 
corruption, but none has tackled the deficiencies in the institutional operations (e.g., 
independence, weakness oflegal measures and overlapping of mandates), context and 
processes that foster corruption "(t.lke, an inefficienr modem legal system and the 
non-adoption of the Islamic law - Sharia). Luo's rodel depicts the relationship 
between what influence individuals, especially in the public sector, to be corrupt, their 
mode of operations and structure of the institutions. Also, He argues that a public 
institution is a primary unit where corruption is prevalent due to a lack of restraint in 
opportunistic conducts. Furthermore, He explains the impact of the factors that related 
to organizational environment of the institution (legal and regulatory structure, 
opaqueness. injustice and complexity) on efficiency I its work. 48 Thus, this theory 
proves to be the predominant framework that suggest the effect on the independence 
of the anti-corruption institutions {SAi), imposing accountability, ensuring 
prosecution and conviction for corruption, the non-fusion of the oversight bodies and 

I 

"Yadong Luo.I "An organizational perspective of corruption." Management and Organization 
Review 1 . 1  (2005): 119-154. 
41 Ibid. 
�8 Ibid. See also Thomas B. Lawrence, Roy Suddaby, and Bernard Leca, eds. Institutional work: Actors 

and agency in instit111ional studies of organizations. Cambridge university press. 2009. 
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any other legifimate strategies embraced by the populace can be used to checkmate 
conupt practices. 

Moreover, the multidimensional nature of institutional theory of corruption makes it 
flexible to fit into different conditions and climates, this makes it the most appropriate 
theory for thif study. According to Dacin stated, the institutional theory has been 
utilized to rationalize both institutional and individual practices of conuption, 
including aspects of management and administrative prpcedures.49 Institutional theory 

on corruption explain the links between effective duty delivery (curbing corruption); 
the institutiojal settings; the resulting legally unjustified corrupt actions; the likely 
effects ofthQr actions and; the anti-corruption techniques an institution might adopt 
to fight corruption (e.g., the SAi delivery of service bfome retarded because of lack 
of effective oversight, due to misuse of public funds one of the main features of 
corruptlom." 

Although Lf focused on the corrupt practices in the private sector, most corrupt 
practices occur in the public sector and institutions (as the Iraqi situation). However, 
Luo made t'f quest that further studies be made in fifferent context, especially the 
public sector. In response, Soma Pillay and Ron Kluvers applied Luo's theory on 
institutional corruption to assess the efficiency of the public sector and institutions in 
South Africa, a developing nation with nascent dem,racy like Iraq. 51 

49 Dae in, M. Tiha, Jeny Goodstein, and W. Richard Scott. "lnslirutional theory and tnsttuuional change. 
50 Luo, Yado!. "An organizational perspective of corruption, See also. Abdulai, Abdul-Gafaru. "Political will combating corruption in developing and transition economies: A comparative study of Singapore, H ng Kong and Ghana." Journal of Financial Crime 16.4 (2009): 387-417.Misangyi, Vilmos F., Gaey R. Weaver, and Heather Elms. "Ending corruplion The interplay among instilutional 
logics 
51 Soma Pillay. "An Institutional Theory Perspective on Corrupt\on." Development Corroption in South 
Africa. Palgrave Macmillan US, 2014. 77-104. Soma Pillay, an1 Ron Kluvers. n An institutional theory 
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Therefore, lrS doctoral research is One of such studies undertaken in a different 
context, through the application of this theory to anallze the legal obstacles facing the 
Iraqi SAi in enhancing accountability and fighting corruption. More precisely, an 
institutional rode! on corruption is being employed to rationalize the efficiency of the 

SAi as it thelmain anti-corruption institution in Iraq. 

According to Kamoche and Harvey, the institutional theory on corruption is grounded 
on the readiness of persons and groups to follow predetermined acceptable mode of 
conduct that is backed by the larger society. Often times, social support to eradicate 

corruption like agitations and advocacy to eradicate corruption is not always lacking 
(e.g., there is often a popular rejection of corruption through public demonstrations 
and public o�inion against corrupt practices and waste of public funds), what is lacking 
is the unavailability of legal and political support jd the lack of an effective anti 
corruption strategy that could be taken by the anti-corptions institution. Furthering 
on this position, they argue that human (corrupt) behavior can be restrained by specific 
public institutions (e.g., SAI,) and by the general values (like Sharia principles). The 
adoption of fxplicit anti-conuption regulations (e.gl' legal guarantees prevent the 
interference of the SAi independence, laws that enhance transparency in the 
management of public resources which enable the SAi to function effectively) would 
have minim,! impact if the powerful persons benefitting from corruption are to 

determine how to fight corruption and regulate the conducts of the anti-conuption 
agencies.52H¢nce, the need for the Iraqi SAi to be independent, to ensure 
accountability and the prosecution of corrupt cases. 

perspective on corruption: The case of a developing democracy." Financial Accountability & 

Management 3Q.1 (2014): 95-119. 
52 Ken Kamoche, and Michael Harvey. "Knowledge diffusion� the African context: An institutional 
theory perspectir,,e." Thunderbird International business review ,8.2 (2006): 157-181. 
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Over the recent years, many corrupt practices have illustrated the depth and 

pervasivenesr of corruption in the public sector of developing democracies such as 
Iraq. In the wake of these outrages, there has been an Increase in the awareness of the 
social, political, and economic effects ofcorruption.51 In due course, the institutional 
approach proves to be a predominant framework that! suggests how the corruption at 
public sector level is caused by lack of support from task environment, poor 
comprehensira of the legal regulations as well as execution and practices of these 

regulations (e.g., the obstacles related to a weakness the independence and the 

effectiveness of anti-corruption measures by the Iraqi SAT). 54 Also, weak commitment 
to eradicate corruption, lack of transparency of institutional environment and, the 
complexity of administration system 55(e.g., the ineffectiveness of measures to impose 
accountabilitr, the inability to adopt the principles of Islamic law in controlling 
corruption wrch would enhancing the effectiveness of the Iraqi SAi' performance, 
given the absence of the idea of immunity and exemption from accountability in the 
Islamic approach) are linked through a dynamic and interactive process and its effect 
on the role aif functions of the Iraqi SAI in combating- conuption. 

In terms of understanding the prevalence of corruption in developing nations, 
Misangyi argpes for an institutional viewpoint approach focusing on the structure, 
reasoning and operations within institutions as an instrument for comprehending the 
growth of corrupt practices. Corruption occurs between and within institutions.P" He 
'3 Yudha Aryol Sudibyo, And Sun Jianfu. "Institutional Theory For Explaining Corruption: An Empirical Study On Public Sector Organizations In China And Indonesia," 
54 Li-cheng Cha�g. "Managerial responses to externally imposed P[rformance measurement in the NHS: an institutional eory perspective." Financial Accountability & Nfanagemenl 22.1 (2006): 63-85. ss Walter W. owell, and Patricia Bromley. "New institutionalism in the analysis of complex organizations." ternational Encyclopedia of Social and Behavioral Sciences 2 (2013). 
S6 Vilmos F. Mi gyi, Gary R. Weaver, and Heather Elms. "Ending corruption: The interplay among institutional logi s, resources, and institutional entrepreneurs." Afademy of Management Review 33.3 (2008), 750-77ql 
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added that corrupt conducts are resisted or facilitated by the institutional structures and 
standard of operations. In essence, corruption is discouraged or encouraged by the 
dominant principles of an institution and the ability to prosecute, effect accountability 
and operate independently.57 Then again, the operational principles of an institution 
usually emerge from the general beliefs of the society, be it social, cultural and/or 
religious. Hence, the most embraced religion in 11q is Islam, which guides human 
conducts by the Sharia doctrine. For example, if Slaria principle that related to not 
give immunity for leaders against prosecution (Aj confirmed by the hadith of the 
Prophet Muhammad, PBUH, "If Fatima, the daughter of Muhammad stolen, I cut off 
her hand") is accepted by all (public institutions, officials), then there will be no 
corruption, because it is attached to the faith they believe in. Moreover, ensuring an 
effective ljgal system to control corruption according to the Sharia principles would 
be embraced by all, since it is not a product of political interests which anyone can 
regard to as bias. 

Linking thfs theory to our overall framework is essential in understanding the key 
obstacles 1the functional role of the Iraqi SAi in cfntrol corruption in public sector. 
Figure I.  I  illustrates the institutional approach as a comprehensive theoretical 
framework for this study. 

57 Ibid 
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ss Part ofthe research work adopted from institutional theory of corruption. 
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According to this approach, obstacles and legal challenges related to weak 
independence, inefficient measures of accountability and prosecution, overlapping 
jurisdictiory,, as well as, failure to adopt the princiJ?les of Islamic law in controlling 
corruption all clearly affect the functional role of the Iraqi SAi in combating corruption 

in public srtor. In this respective, based on the institutional theory of corruption, this· 
study assumes that there is a correlative relationship between the efficiency of the SAI 
in control corruption and the legal system under which the institution operates. 

Building , effective institution to promote accountability and prosecution against 
corruption activities in the public sector (as the SAI in Iraq), requires legal guarantees 
(i.e., an appropriate legal environment) that are clear, unambiguous and complex in 

' regulating the independence of anti-corruption institution, and enable it to take an 
effective jsures to impose accountability, as well as to adopt fixed standards that 
would brinf justice to the strict control of corruption, as enshrined in the principles of 
Islamic la�. 

In more s"'cifically, in the institutional theoretical framework, the factors that affect 
on a SAls role in relation to corruption may r viewed from three different 
perspectives according to Luo and Scott's definition of the institution. They argue that 
an institutlfn is an established body operating on iles backed by observation and 
restrictions, They further explained three pillars that describe and support institutions 
(as the cas, of the Iraqi SAi role in combating corrurtion) as well as, it may affect its 
performance. 59 These pillars which are factors affecting the performance ofinstitutions 
(e.g., SAi) fan be explained as follows: 

I 

I 

59 
w. Ric��d Scott. "Introduction: 

construction of organi=ations (1995): 
corruption, 

institutional theory and organizations." The institutional 
11-23. Luo, Yadon,. "An organizalional perspective of 
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1.6.1 The Regulative Pillar of Institutions: Effect the Legal Organizational 

Structure; Independence and Clarity of Mandates in Imposing 

Accountability Measures and Sanctions 

This pillar t based on logically managing people's interest by erecting structures that 
will direct teir conducts. In other words, it is about giving priority to legal regulation 
and sanctions as the basis for social oroer.?" Regulative institutions (SAi) may be 
carried by culture in the form of generally accepted standards and other regulation. In 
this regard, in a relation of the legal regulative of a SAi, there are an accepted standard 
of internatipnal organizations (e.g., INTOSAI, UN) recognizes that supreme audit 
institutions can accomplish their tasks objectively and effectively only if they are 
independenf of the audited entity and are protected against outside influence. Thus, 
present standards have a firm position on the SAi's role in relation to the detection of 
corruption rnd effect on implications for the SAlf power, i.e. whether it may be 
considered a weak or strong SAi. 

On the other hand, the regulative institutionalism of a SAi may also be affected by 
I 

I 

I 

I 

of these 
effective 

i�stitutions to promote transparency and accountability and to impose 
sanctions against corruption activities. Institutional design, therefore, 

assumes that the effectiveness of the institution (strength or weakness) is affected by 
the factors related to the legal environment. In determining the impact of the factors of 

supporting !he legal regulation and sanctions. In this case, it is particularly relevant to 
consider th degree to an extent to which a legal environment enhances the capacity 

I 

I 

weak independence and accountability measures alrding to the institutional theory, 
60 Ibid. 
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Moreno and Crisp, as well as, Melo and Andre, et ,1.. argue that the performance of 
control institutions (e.g., SAi) is determined primarily by the quality of the chain of 
delegation between the citizenry as political principals and politicians as their agents. 
Relying on models of principal-agent relations, they argue that accountability is 
essentially a consequence of the act of delegation. The incentives for making political 
agents accountable for their actions and punishing wrongdoing are shaped by the 
functioning of the chain of delegation, which in turn takes on different forms according 

to the nature of the political regimes. Thus, the electorate has two agents (Parliament 
and oversight institutions, like SAis, which support the Parliament, at least in 
parliamentary systems) that engage in transactions. Thus, Moreno et al. refer that 
accountability necessarily implies the ability to mete out rewards and punishments. 
Thus, accountability essentially depends on how inititutionalized working in a legal 
environment that promotes achievement of goals (e.g .• they would have incentives to 
grant autonomy/independence to accountability institutions so that the latter can check 
the incumbent's rivals when they are in office).61 

I 

I 

I 

Measures 
Overlap 

of Accountability, Coonlinaron and Avoid Institutional 
Factors on Institution; a Legal Environment Supports Institution 

1.6.2 The Cognitive Pillar of Institutions: Effect of Surroundiog Eovironment 

I 

I 

I 

I 

This pillar �s also about giving priority to shared e<j)nceptions as the basis for social 
order. In other words, it is about whereby symbols 1(ke gestures, words and signs are 
61 See Morene, Erika, Brian F. Crisp. �The Accountabili� Deficit." Democra�i� Ac�oun_tability in ':<!tin 
America (20$): 79. Melo, Marcus Andre, Carlos Pereira, and Carlos Mauricio Figueiredo. "Political 
and institutional checks on corruption: Explaining the performance of Brazilian audit 
institutions." fomparative Political Studies 42.9 (2009): 121711244. 
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employed t give meaning to activities and objects ii such a way that individuals will 
understand em and be aware of sanctions that come with engaging in corruption.62 

Again, institutions may be culturally carried in understand their mandates and 
experiences into a clear legal regulation regarding their performance. In due course, 
Luo confirms that corruption related to the regulatory environment and organizational 
behavior, for instance, defines task environments (e.�., oligopoly intensity, regulatory 
control and structural uncertainty) and institutional environments (like opaqueness, 
injustice and complexity) that stimulate illicit acts.63 For example, the institutional 
regulation requires clarity in the relationship between institutions. In other words, the 
coordination in the work of institutions and non-overlapping is one of the factors 
affecting the institutional framework.64 

In that respective, the clarity of the legal organization of institutions of SAi ( e.g., 
ensuring independence, strengthening accountability measures, avoiding institutional 
overlap, and ensuring Shari'a principles) are factors t�at may be affected the institution 
design and its task on corruption. Thus, the SAis can effectively operate when there is 
a clarity of the legal structure of their independen1e and mandates (as in the UK, 
France, Japan, Singapore, etc.)65, alternatively, ambiguous legal framework may be 
undermined the structures successful and legitimate of SAls, and impede the 

62 Scott, W. Richard. "Institutions and Organizations (2nd ed)". Thousand Oaks, CA: Sage, 2001. 
63 Luo, Yadong. "An organizational perspective of corruption, 
64 Kristin Reichbom, Thomas Carrington, Belen Gonzales and Kim Klarskov Jeppesen,. "Supreme Audit Institutions' role in fighting corruption." Paper for the IRSPM workshop in Birmingham, Great Britain. March 30th -April 1st, 2015. Panel G 101. 
65 See David Goldsworthy and Ian Rogers, "The Role of a Modern Supreme Audit Institution: The Experience of the United Kingdom," http://gogov.org.ua/wp, June 9, 2014, accessed September I, 2017, http://gogov.org.ua/wp-content/uploads/2016/05/. Hollingsworth, Kathryn, Fidel ma White, and Ian Harden. jAudit, accountability and independence: The role of the audit commission." Legal 
Studies 18 . 1  1998): 78-99. Also, Jon ST Quah. "Defying institutional failure: learning from the experiences o anti-corruption agencies in four Asian countries." Crime, Law and Social Change 53.1  (2010): 23-54 

32 



I 

I 

I 
effectiveness of their performance 
developing countrtesj=. 

regarding corption (as in Iraq and many 
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Moreover, Rodrigues asserts, and Luo seems to contr that there is a strong, multi 
dimensional connection between institution and corruption; when corrupt practices are 

prevalent in an institution, it becomes a standard practice in such a way that no 
individual can get an efficient service or justice without following the line of 
corruption. Institutional operations and the behavior of public officials reflects a 
culture that emerges over time. This culture becomes accepted within the society and 

institution. In essence, corruption would become rored and accepted in the public 
sector of a nation when it becomes a constant act o�the public officials.67 Thus, the 

' best approach is to enforce a change in this pattern ,of behavior through some legal 
sanctions and principles, like ensuring an effective legal environment that clearly and 
unambiguously supports the anti-corruption institution (e.g., existing laws and 
regulations that support the capacity of institutions(SAI) to promote transparency and 
accountability, like the transparent management of State resources, support by the 
parliament, public opinion, civil society organizations, etc.).68 

ln addition, Hollingsworth, Kathryn, Fidelma and Harden confirm that the role of 
independent institutions, the relationship between independence and accountability 
and the mtning and significance of these concepts in tenns of democratic ideals 
66 See Muhammad Akram Khan. "Role of audit in fighting corruption." Comurucaciio apresemada na 
Conferi!ncia· Ethics, Integrity. and Accountability. In the Public Sector Re-building Public Trust in 
Government through the Implementation of the UN Convention against Corruption Russia. 2006. 
61 Peter Rodriguez, Klaus Uhlenbruck, and Lorraine Eden. "Government corruption and the entry 
strategies ofmu!tinationals." Academy of management review 30.2 (2005): 383-396. 
68 See for ex4r1e, Petter Langseth, Rick Stapenhurst, and Jeremy Pope. "The role ofa national integrity 
system in fightng corruption I." Commonwealth law Bulletin 23.1 ·2 (1997): 499-528. 

33 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

(Within the institutional theory), are issues that tstitutional analysis of modern 
government can hardly avoid. The Supreme Audit Institutions must be 'independent'; 
however, independence cannot be reduced to a mair of professional ethics. In the 

public sector, SAi is, at least in part, a mechanisi for calling the government to 

account on behalf of citizens. The independence 9f the SAi from a government, 

therefore, has a constitutional significance and mustl be embedded in an appropriate 
the institutional framework established by public laj At the same time, however, the 
existence of such a framework means that the SA ls re themselves exercising public 
powers and they are agents of accountability.69 

Furthermore, Klitgard argues that corruption would prevail in a society where people 

are gaining from corrupt practices without proper measures of moral restraints. The 

stronger a society moral constraints, the lower it possibly becomes for a person to 

engage in corruption.?" Klitgard does not provide a specific approach to morally 

restrain corrupt practices in all nations.71 However, since nations are different in 

culture, norms and beliefs (e.g., the principles of Islamic law that are commensurate 

with the nature of Iraqi society that have a Muslim majority), the best approach to 

restrain corruption in a nation is best determined by the religious and sociocultural 

beliefs of such nations. The strategy to combat corruption must help entrench strong 

moral values and restrain (Iraqi public sector) the citizens and public officials in 

government agencies and institutions to be more efficient and desist from engaging in 

corrupt practices. This requires a clear legal environment contributes to imposition a 

69 l-lollingsworth, Kathryn, Fidel ma White, and Ian Harden. "Af it, accountability and independence: 
The role of the audit commission." legal Studies 18.1 (1998): 7 -99. 
70 Robert K lirgaard . Controlling corruption. Univ of California ress, 1988. 
71 Ibid. 
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strict accountability by ensuring the prosecution android giving any exemptions and 

immunities of impunity. 

1.6.3 The Normative Pillar of Institutions:. Effect the Factors of Moral And 
Cult�ral Values; Standards and Principles Of Islamic Law 

This pillar is about giving priority to moral beliefs and internalized obligations (e.g., 
like the principles of Islamic law) as the basis for social order. Such institutionalized 
norms may be carried by culture (e.g., The extent of compliance and the possibility of 

application of Sharia standards), in this case, whether corruption is accepted as a norm 

in the countr in focus." lf this is the case, then the SAi is not likely to be able to focus 
on corruption without being politically sanctioned. A good example of this may be 
found in many Islamic countries (as Iraq situation), where the lack of fear of Allah 
Almighty, �ost of our officials who embezzle public funds that are entrusted to them 
have little 14r no fear of Allah (Taqwa). Due to this, many public servants and 
politicians 1sort to amassing wealth illegally. Land roting, luxurious and expensive 
cars are bought and billions of dinars are kept at home and banks both within the 
country and abroad. In contrast, lack of punishing forrupt officers who have been 
found to have misappropriated and abused the trust given to them. Hence, it's believed 
that laws at present tend to be inadequate to enhjce swift prosecution of corrupt 
officials unless they include the rules of Islamic law and enhance the possibility of 
their application. For this respective, Islamic princi�Ies based on ethical values and 
fear of God r•n be influential factors in the design of institutions like SA is." 

n Scott W. Rl�hard. "Introduction institutional theory and orgonizouons 
73 Adnan Khaza'al al-Jubouri, "Administrative and Financial C�tuptian: A Comparative Study between 
Islamic Law and Contemporary Law," Journal of the Islamic vr.iversity- Iraq no. 25 (2015): 411-39. 
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Accordingly, this evidence confirms by the Islamic moral value that built upon 
absolute belief, fear of Allah (Taqwa) and doing righteous deeds. Islam has prohibited 
corruption if all its ramifications. Love of wealth and stiff competition for materialism 
makes peo�le inclined to corruption and misappropriation of public funds. Allah 
Almighty has condemned these immoral values, as the Qur'an is stem on those who 
indulge in corruption and misappropriation of ptlic funds thus: In Surat Al 
Baqarah(verse: 188), Allah says "And do not eat up rour property among yourselves 
for vanity, nor use it as bait for judges, with intent that ye may eat up wrongfully and 
knowingly a little of (other) people's property". The Prophet (PBUH) and his 
companions fought and took strict measures to safeguard against corruption. First, the 
Prophet (PB�H) disliked corruption and taught his companions also to hate it. This he 
did by sticking to the warnings given by Allah. Secpnd, He confirms Islamic moral 
teachings believe in the equality of all before the law and as such all those who are 
involved in corruption should be punished equall

1 
irrespective of ethnic, social, 

economic or political consideration ( e.g. This evidence confirms by the Prophet 
(PBUH)wh� says "By Allah, if Fatima, the daughter of Muhammad (my daughter) 
stole, I WO,r cut off her hand."?" 

Thus, the institutional design of this study assumes that if the institutions (e.g., the 
Iraqi SAi) qreate units in their organizations that w1·1 deal with religious-cum-moral 
approaches tb fighting corruption, it can be building effective control of corruption. 
The units can trace the mechanisms oflslamic oversight bodies in deal with corruption. 
This is very fmportant and likely to help in a molding officials/people's character. 

74 Sahib al-Bu�ari, Vol. 4, Book 55, Hadith 682, available on https://sunnah.com/bukhari 
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In sum up, the institutional theory for this study assumes that the effectiveness oflraq's 

anti-corruption institutions should depend on an effective legal system enhancing the 

Iraqi SAi role with ensuring of adopting the principles of Sharia to fight corruption 

that would naturally compel officials to desist from 1onupt practices. Nevertheless, 

this requires ensuring the independence of the SAI from any interference by the 

executive authority; clear legal texts of the mandatef of the SAi and its ability to 

imposing accountability; non-overlapping and incompftibility between the specialized 

institutions to fight corruption, as well as the possibility of adopting Islamic law 

criteria that are stable, consistent and empower in building an effective control against 

corruption. Moreover, if the principles of Islamic law guide their way of life and 

operational conduct, then the corrupt behaviors in the public sector and the larger 

society would change, thereby resulting in a decline in the level of corrupt practices 

and the operational effectiveness of anti-corruption agency, like the Iraqi SAL 

However, the lack of above necessary legal elements contributed to the weak 

performance of the Iraqi SAi and reflected negatively on its role in building effective 

control against corruption activities in the public sejor, which reached high levels 

affected the lives of Iraqi citizens. Hence, the study ad,ses Iraqi officials to put greater 
' emphasis on controlling corruption by addressing th� legal shortcomings facing the 

Iraqi SAi, because one thing is certain: corruption is spreading like cancer and it has 

become a pivotal problem for Iraqi people. In due course, they can take benefit from 

the experiences of developed countries (e.g., the UK, Japan, etc.), and the Islamic 

approach in building effective institutions for the protection of public funds and 

strengthen a¢rountability against corruption. 
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1.7 Rese,.ch Methodology 

The methodology includes the assumptions and values that serve as a rationale for the 

research and the standards of interpreting data and reaching conclusions. In this study, 

assumptions and values are related to examining and analyzing the legal obstacles and 

problems faced by the Iraqi SAi role in curbing corruption after 2003. Using the 

appropriate methodology, it is possible to analyze and confirm the assumptions of the 
I institutional theory to investigating the effect of obstacles and issues of the 

independence of Iraqi SAi; measures of imposin, accountability; immunity issues; 

overlapping jurisdiction and the failure of adopting Islamic principles in controlling 

corruption; on the functions of this anti-corruption institution. Thus. the aim of this 

section is to facilitate the better understanding of the process of inquiry employed of 

the theoretical framework that mentioned in this study. This section logically focuses 
on: the research design, the research scope, the data collection methods and analysis 

approach as well as the corresponding justification ror each of the segments thereof. 

1.7.1 Research Design 

This study adopted qualitative research method. Qualitative research is described as 
"an interpretive approach to investigate subjects in their surroundings". It can also be 

stated that "qualitative research is an attempt to make sense of or interpret phenomena 
in terms of the meanings attributed. 75 Qualitative techniques of data collection and 

analysis were used in this study for several reasons: 

I 

I 

n Jane Ritchl 
Researchers( 

and Jane Lewis, Qualirallve Research Practice 
ondon: SAGE Publications, 2013), 4-11. 
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Firstly, a qualitative method is commonly used to explain or describe as well as to 

build a hrthesis, in which the causes of the process can be meticulously 
understood. 

Secondly, t�e data collection had a qualitative characteristic instead ofa quantitative 

feature, that] is, the data used numeric amounts, which was only for the purpose of 

I 

I 
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I 

Thirdly, th, qualitative method helps to analyze the 
activities occurring within the SAi. 

phenomenon, processes, and 

explanation; therefore, the numeric amounts were not used to determine the 

significance of the correlation between or among two or more variables.77 

Fourthly, tr qualitative research ensures a high-quality research with validity that is 

based on multiple evidentiary sources." 
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Finally, the strength of qualitative data is inherent in its focus on events within the 

context of natural and social settings, usually supported by local roundedness, 

particularly when its emphasis is on a specific case ofa phenomenon (such as the case 

of the Obstacles of SAi in the Iraqi context). They further stressed that the qualitative 

method is essentially well suited and most appropriate for the detennination of the 

meanings people placed on the events, processes, and structures. 79 

This study is purely a socio-legal research and is library-based. This methodology was 

chosen due to the pressing issues that are legally rooted and may be best resolved 

through reviews, criticisms and theoretical analysis as well as the application of 

statutes, instruments, conventions, treaties and practices that established the principles 

76 Jeasik Cho and Allen Trent, .. Validity in quanrefve research revisited.'Qualitative 
research," Qua#tative research 6, no. 3 (2006): 319-40, accessed June 15, 
2015, http:l/qrjfagepub.com/cgi/content/abstract/6/3/319. 
71 Ogunbameru 0. A, Research Methods in Social Sciences, 2nd Ed. (Norway: D-Net Communication 
E-Book Press, l004), 13. 
78 Robert K Yin, Case Study Research: Design and Methods, 3rd ed. (Newbury Park, London: Sage 
Publications, 2002), 12-25. 
79 Matthew 8 Miles and Michael Huberman, Qualitative Data Analysis: An Expanded 
Sourcebook (London: Sage Publications, 1994), 36, google scholar.corn. 
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of administrative law on the protection of public funds from the risk of financial and 

administrative corruption. Also, the research design involves the use of face-to-face 

interviews and document analysis as the key primary sources. These techniques aided 

the researcher in obtaining experts' perceptions, perspectives, and experiences about 

the legal obstacles that faced by the Iraqi SAi in fighting corruption in public sector. 

1.7.2 Research Scope 

This study investigated and analyzed the obstacles ttat threatened the effectiveness of 

the Iraqi SAi in reducing the corruption in public sector in Iraq. The study covers a 

period of more than twelve years, from 2003 to date. This period was chosen because 

after the US occupation of Iraq in 2003 and the removal of Saddam's regime, Iraq had 

witnessed changes in its political, legal, economic and social structures. Additional 

reason for the selection of this period, includes the chaotic state being witnessed by 

the nation and its people leading to the weakness of the perfonnance of oversight 

institutions and the spread of corruption. This study adopted the qualitative research 

design through which respondents' interviews and existing legal documents were 

primarily instrumental for the data collection sources. These were equally analyzed 

through the interviews' extracts and content analysis of the documents in arriving at 

the study result. Finally, due the subject of the SAi and its role in fighting corruption 

being among the threads that connect various fields of study consisting of 

administratfe law, public administration, economics and accountancy among others. 

The researcher addressed the fundamental issues regarding of the Iraqi SAi from the 

legal point tfview in this study. This study equally rocuses on the role of the SAi in 

combating 4orruption in the Iraqi public sector. Me'fwhile, as per as corruption is a 

concern in te private sector, it may be considered ar part of the recommendation for 
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future research. Hence, this study had mainly focused on public sector due to the 
persistent oppression and abuse of power that is currently damaging and affecting the 
possible survival and future of Iraq as a supreme natfon. 

1.7.3. "T?" 

In this study, primary and secondary data were collected as follow. 

1.7.3.1 Primary Data 

For this research, primary data was derived from two sources. The first and main type 

was based on face-to-face interviews. The second type was based on laws, official 
reports and documents, especially, from the text of the establishment of the Iraqi SAi 
Act No 42 of 1968 (the first law of the Iraqi supreme audit institution) which has been 
amended more than once including, the SAi Act 194 of 1980; the lraqi SAi Act 6 of 
1990; the Act No. 77 of 2004 under the US occupation authorities; and reorganization 
of the work of the Iraqi SAi by current law No. 31,[20 I I. Also, Iraqi Constitution of 

I 

2005; the judicial provisions of the federal supreme court in Iraq; case law; Iraqi SAi 
reports and the reports of Transparency Internatiolal(TI). The data were generated 
from the interview and used to validate the infonnition found from the statutes and 
case Jaws which concord with the Creswe\J.80 

80 John W. Creswell. "Educational research: Planning, condtcting, and evaluating quantitative and qualitative research. Boston: Edwards Brothers." (2012). 
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1.7.3.2 Ti.e Secondary Data 

Secondal data to this research was sourced from �revious research reports, academic 

journals, textbooks; newspapers, magazines, government publications, bulletins, 

internet source and guidelines relevant to the study area were equally consulted as a 

supplement of the primary data. 

1.7.4 Data Collection Methods 

Data collection is the most vital aspect which plays a major role in research inference, 

decision and generalization. 

1.7.4.1 Sampling Technique Procedure 

In-depth i,terview and official governmental docurent had constituted the primary 

sources of data collection. Glesne defined interviews as "oral exchanges involving at 

least two Of more persons, as interviewer and interviewee depending on circumstances 
at hand".81 Jennifer argues that the interviews are extensively used in qualitative 

studies. Moreover, interview methods range from the unstructured, semi-structured to 

the highly structured.82 In this study, semi-structured interviews were employed as the 

primary method of data collection. A semi-structured interview refers to a type of 

interview rethod that is basically used to obtai9 realistic descriptions from the 
interviewee in relation to the phenomenon under study. This type of data collection 

had enabled the researcher in the obtain ability of a deeper, rich and holistic perception 

81 Glesne C, £¥coming Qualitative Researchers, 2nd Ed. (New "fork: Longman, 1999), 67. 
82 Mason Jenrlifer. Qualitative Research (London: Sage publications, 1999), 26. 
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of the respondents' intentions, experiences, opinions, attitudes and the different ways 
of their thoughts. 83 

Again, this 1udy had employed the semi-structurer interview due to its being 
flexibility a11i1 transparency in the exploration of a given phenomenon which is 
commonly us{d in qualitative analysis. Refer to Appendix (A) for the list of questions 
used during the data collection (i.e., presents the interview guide been followed 
throughout th� fieldwork). This had equally covered the most important legal obstacles 
affecting the Iraqi SAi on anti-corruption in Iraq. In other words, the researcher was 
guided by the research inquiries where the under liste1 questions were asked and the 
subsequent as answers were equally used for the analysis. 

In line with Creswell view, the researcher was also knowledgeable of the interview 
method. This kind of knowledge played a significant role in aiding the researcher in 
effective questioning process during the interview through listening and writing down 
the necessary information carefully. It also aids the researcher in asking more follow- 
up questions which ensured data validity and reliability.84 

In the process pf the interviews, face to- face method and phone calls were employed. 
These d depended on the nature of security in Iraq and the convenience of both parties 
and the geographical area been covered during the data collection. The face-to-face 
and telephone interviews have different advantages. In face-to-face interviews, the 

83 Sandy Q. Qj I and John Dumay, "The Qualitative Research Interview.qualitative Research in 
Accounting and Management," Emerald Group Publishing L,imited 8, no. 3 (2011  ): 238-64, 
www.emeraldinsight.com/l 176-6093.htm. 
84 John W. Creswell, Qualitative inquiry and research design: Chapsing among five approaches. Sage 
publications, 20ll Also, John W. Creswell, A concise introduction to mixed methods research. Sage 
Publications, 201 f 
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researcherrs able to adapt the questions as and when it is necessary and ensured that 
the respon were properly understood by repeating or rephrasing the questions when 
necessary and appropriate to blend the research objectives. It also enables the 

researcher ir recording the non-verbal cues from the respondent, e.g .• discomfort, 
tension, or problems that the respondent experiences through body language. 85 

All the intef iews and recording were performed by the researcher personally using a 
digital voice recorder which allows the respondents to speak freely and also allows the 
researcher ty capture all the nuances of the interview. The questions that guided the 
interviews for this study are provided in - Appendix A-. An English translation of the 
questions administered in Arabic is also provided in - Appendix -8-. 

The major criteria used in selecting the respondents include operational, as well as 
organizational experience. Necessary and adequate arrangements were made through 
the use of lfers, personal contacts and phone calls to organize a series of in-depth 
interviews and other data collection activities which were subsequently conducted for 
a period of three months, November, December 2015 and January 2016. 

1.7.4.2 Sampling Criteria and Strategy 

In this study, the purposive sampling strategy was employed for the data collection.86 

An eightee� (18) respondents were purposively selected from nine different 
govemmen' institutions in lraq. The criteria for the selection was categorized based 

ss Sekaran Um Research Methods for Business: A Skill Buildit Approach (New York.: John Willey 
and Sons, 2003 , 3. John W. Creswell, Research design- Qua/it live, quantitative, and mixed methods approaches. S e publications, 2013. 
86 Creswell, John W ., Qualitative inquiry and research design: Choosing among five approaches,. Also, 
John W. Creswell, Research design Qualitative, quantitative. (fnd mixed methods approaches. Sage 
publications. 2q 13. I 
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on the respondents' taxonomy, their institution of work, area of expertise or 

specialization and the primary place of works. The interviews with respondents are 
referred by the symbols (A to R). 87 

Being a lecturer in one of the Iraqi institutions, the researcher used a convenient 
sampling strategy in selecting four academic lecturers as respondents for this study 
from four different universities in Iraq. In line witl Cresswell , 88 the researcher 
conveniently selected one known academic lecturer from each of Basrah, Misan, 

Alnahrain and Deqar universities and subsequently interviewed them. Two of which 
were expert i1 administrative and financial law while the other two were professionals 
of constitutional law respectively. Four academic religious scholars were equally 
selected and interviewed however, using snowball strategy as the researcher visited 
the Qur'an and science department at Misan univrrsity where the management 
suggested and directed him to a Qur'anic and science interpretation expert who was 
dully interviewed. This was similar to Kufa and Bagdad universities as well as an 
institute oflslamic studies in Basrah, where both the e1perts had interviewed based on 
the recommendation of their management as the researcher was unaware of who was 
the most appropriate person to be interviewed. 89 

Similarly, the researcher had also used sampling strategy for the interview conducted 
in both courts of appeal in provinces of Basrah and Misan. The researcher was 
suggested three-judge and all them investigating judges by experts. At the Iraqi 
Supreme Audit Institution (Iraqi SAi), four officials were equally suggested and 

67 Appendix (C) provides the detail distribution of the criteria used in the data collection. 
88 Creswell, John W. "Educational research: Planning, conductmg, and evaluating quantitative and 
qualitative re sea, ch". 
s9 Ibid. 
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selected for the data collection whom were all experts in legal auditing at the legal 
department of SAi. The four auditing and inspectrons officials were subsequently 
interviewed smoothly. On the other hand, the researcher was not able to conduct face 
to face intriew with all members of the Iraqi parliament, however, he was given the 
personal contacts (phone numbers) of two members and recommended to consult them 
over the ,hone. To this effect, Member of Iraqi transitional parliament and 
constitutional drafting committee of2005 was found to be cooperative as the gave the 
researcher iudience and interviewed respectively.?" 

These numter of respondents have adequately in covering the objectives of this study 
due adequacy of the sample size being determined by the principle of theoretical 
saturation jhich refers to the point at which no new concepts emerge from the review 
of successive data from a sample that is diverse in pertinent characteristics and 
experfences." 

The intcrvifws' time frame varied in length, normally from 30-45 minutes. The total 
sum of the in-depth face-to-face interviews was amounting to 10 hours. Some 
respondent, were interviewed more frequently tben others. The interviews were 
conducted both at the respondents's council chambers and sometimes in their main 
offices. Audiovisual recordings and note taken werle used during the interviews. In 
fact, note taken were used as complement of the voir recording. Voice recording has 

90 See: Appendix C. 
91 Richard,A Krueger et al., Designing and Conducting Focus Group lnterviews,socia! Analysis, 
Selected T, and Techniques {n.p.: Social Development Department, The World Bank, 2002), 4-23. See also, Y. . Lincoln & Guba, E.G. (1985). Naturalistic inquiry. Newbury Park, CA: Sage. 
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been cited as one of the best methods for gathering an accurate rendition of any 
interview. sz 

On the issuf of validity and reliability, Schamberger suggested that researchers should 
endeavor to produce accurate findings or satisfy the purpose of study, hence, with the 
audiovisual recordings and notes that were taken, the researcher was able to obtain not 
only accurrte but reliable results and findings, particularly with regards to the 

resolution of the problem and legal obstacles facing functions of SAi in Iraq. 93 

In addition, the researcher employed a set of rep9rts and government documents, 
including Transparency International reports, laws relating to the Iraqi SAi and the 
most impora,nt case laws on issues of corruption in public sector. Moreover, 
govemmenqtl reports, the rules and procedure of the SAT and the Iraqi Constitution of 
2005 were also used. Equally the researcher was able to compile the documented 
materials useful for the study by depending on available sources retrieved in libraries 
such as Sultiah Bahiyah Library in Northern University of Malaysia(UUM) and the 
libraries ofte Universities of Baghdad, Basra and Babylon in Iraq. 

1.7.5 Data Analysis 

This study had adopted the multi-approaches for data analysis. Where it used historical 
research method, analytical research method, co,tent analysis method, critical 
research mefhod and statutory interpretation method during the analysis of the data 

92 Creswell, John W., Qualnaiive inquiry and research design Choosing among five approaches, op 
cit. 
93 Monika M. tchamberger, "Elements of Quality in a Qualitalive Research Interview," SA Archives 
Journal no. 39 f 1997): 25-34. 
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related to the obstacles faced by the Iraqi SAi in carrying out their functional roles. 
The data analysis was made from the date generated from the primary and secondary 
sources. Kennedy, explains that the Multi-approach involves the combination and 
application of more than one or several research techriques or methods to study one's 
phenomenon or subject in a research activity. 94111e multi-approach is known for 
balancing each of the methods involved and facilitating richer and more reliable 
account of jnquiry. Thus, the essence of this researcher's adoption of the Multi 
approach in data analysis was for enhancing the credibility and validity of the results 
of this study. 

Historical analysis is an integral component of the �tudy of history. Specifically, it 
entails interpretation and the understanding of varirs historical events, documents 
and processes.95 The historical analysis enables the researcher in developing the 
narrative account of the main obstacles in the functions of the SAl based on the 
evidence obtained in the documents. Often this nec,ssitates answering the questions 
of'how' or 'why' financial and administrative corruption happened the way it occurs. 
Also, historical analysis is inexorably tied to developing causal mechanisms due to 
their explanatory power. Multi-causal explanations that address a wide range of 
potential arguments are common based on the complexity of history. Frequently, 
multiple-causal explanations can include arguments about the importance of the SAi 
as a supervisory institution, the influence oflegal and administrative obstacles and the 
causes of widespread corruption. From a methodological perspective, it is often useful 
to begin by formulating historical questions and then attempting to answer them 
94 Patrick Kennedy, "How to Combine Multiple Research Methods. Practical Triangulation," Johnny 
Holland Maga:ine 8 (2009): I. 
95 Kutty, V. ��an, "Historical Analysis o[the Development of Health Care Facilities in Kerala State. 
India," Healt,To/icy and planning 15, no. I (2000): 103-109. 
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through a thorough review of the sources at hand, recognizing both gaps in available 
infonnation and both the context and perspective of'the topic of analysis. 

While the critical research method is recognized and regarded in social sciences 
generally as a research paradigm.P" A researcher, also stated that the emphasis of the 

critical school of thought is the components of critical theory derived from attempts to 
overcome the limitations of positivism and phenomenology.97 In this study , the 

and the content analy�is had focused on the most 
important obstacles facing the Iraqi SAi role in fight against public sector corruption 
that is rampant in Iraqi society after 2003, with a viet,v to resolving such obstacles, 

i balancing the performance of the oversight function o�the SAi, as well as striving to 
' facilitate reform of effective oversight of the SAi in the hope that the reduction of 

corruption can be achieved. 

The fourth m1hod of data analysis enables the determination and identification of the 
units of analysis of this study, particularly the factors that determines the scientific 
nature and reliability of a research activity as it gives the researches clear focus and 
direction. It also makes the process of analysis sm,oth, unambiguous and result 
oriented. Thi, is in line with the views of certain researchers, as it depicted this 
perception a��ut the position of units of analysis that contended that the unit of 
analysis in research occupies a crucial and critical position for being the factor or 
object about which data is collected or gathered. 98 Similarly, Semi-structured 

116 Bernd Carsten Stahl, A Critical View of the Ethical Nature of(nterpretive Research: Paul Ricceur 
and the Other(n.p.: ECIS 2005 Proceedings, 2005), 29. 
�7 Max Traverse, Qualitative Research through Case Studies (London: Sage Publications, 2001), 1 1 .  
98 Mahmood, A. KAMIL, "Animated Software Agents Support in E-Leaming Environments: An 
Exploratory Interpretive Theme Study," Journal of Interactive Leaming Research 17, no. 2 (2006): 
143-62. 
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interviews with open questions were used to con�nn the analysis of primary 
documents; this technique enabled the interviewer to ruminate and express his view 
within the study framework and introduce new perspec,ives about the obstacles faced 
by Iraqi SAi role. 

Usually the detennination and choice of units of analysis in a research are related to 
the way in which the questions and propositions are defined, whether as phrases or 
lines of words in messages or sub-sets of a system or a group of people. Essentially, 
the units of analysis in this study were rooted in the research questions which linked 
with the assumptions of the institutional theory as explained in this study. The units of 
analysis and interpretation include: 

Influence the lf ck independence of the Iraqi SA! on its role in combating corruption; 
Weakness j insufficient of the procedures of accountability and strengthen 
responsibility 

Overlap and conflict of jurisdiction between the SAi and other oversight bodies. 
The failure of taking the Islamic law principles that jay strengthen the Iraqi SAi's 
perfonnance in tackling corruption. 

The above highlighted units of analysis were the mail focus and themes which the 
whole data collection and analytical activities had rrolved around, including the 
discussion of the findings of the study. 
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1.8 Limitati,ns of the Study 

Due to the security instability in Iraq, the researcher found it difficult in generating 
primary data through movement from city to city for direct face to face interviews with 
the respondents. particularly in face to face interviews with the members of 

parliaments, nevertheless, the researcher was able to conduct the interview with them 
through telephone calls, Viber and Yahoo Messenger and obtained their responses. 
The second limitation was the unavailability of key informants, language barriers from 
respondents t,g., the official and/or spoken language of most of the Iraqi population 
is Arabic) d¢rpite the help of the assistant researcher, the lack of available data and 
adequate resources of this study. However, the researcher has implemented ethical 
consideratio� and other strategies to countermeasure the above listed limitations. 

1.9 Literature Review 

This section fucuses on the review of a wide range of literature relevant to the current 
study. Existing studies occasionally contain references to the anti-corruption obstacles 
by the oversi.!fht institutions in Iraq, but only a few proride an in-depth analysis of the 
legal obstacles faced the Iraqi SAI as the main institution in combating corruption. 
Furthermore, existing literature does not consider the key obstacles that affect the 
sustainability of the Iraqi SAi functions in building an effective control on corruption. 
Consequently, numerous questions relevant to the SAi obstacles remain unanswered. 
Therefore, this research aims to fill the gap in the existing literature; by providing a 
comprehensive and in-depth analysis of these legal obstacles that effect on the Iraqi 
SAi role in combating corruption. In doing so, an effort was exerted on 
conceptualizing the various aspects of the thesis in order to enhance the understanding 
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of the issues that would be raised in the course of this research. Firstly, it is important 
from the outset to have a clear conception of corruption and the Supreme Audit 
lnstitution(SAI) and its role in issues of transparencl' accountability and combating 
corruption. The review then streams down to the tind of the obstacles related to 
weakness independence of Iraqi SAi and its effect 01 the anti-corruption ; studies on 
the obstacles related to insufficient the Iraqi SAi' legal measures in imposing the 
accountability on corruption ;studies on the obstacles related to immunity from 
prosecution; studies on the obstacles related to overlapping mandates between Iraqi 
SAi and other oversight bodies; and finally, the obstacles related to failure of adopt 
the principles of Islamic law in enhancing the control on corruption. 

1.9.1 Key Concepts of Corruption and The Supreme Audit Institution Role on 
Transparency and Accountability 

The purpose of this part is to review the literature that defines the SAi's role in 
combating corruption and demonstrate how it connectf with the issues of transparency 
and accountability that is sought by the SAi as being a1 important institution in curbing 
corruption. Therefore, it is necessary at the outset l° review the basic concept of 
corruption, then review the literature in a definition t�e SAi and its role in promoting 
transparency and accountability against corruption, as follows: 

1.9.1.1 The loncept of Corruption 

The concept tf corruption is one of the issues addressed by many literatures. However, 
giving a contprehensive and unified concept of corruption is still debatable till the 
present. Providing a universal definition of corruption is not possible because of the 
diversity of customs, nonns and mores in this world! Activities that are viewed as 

52 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

corrupt by some, are considered wholly acceptable by others. It would then expect to 
find, and in point of fact do find, widely varying definitions of corruption within the 
legal system tm country to country, within the crimirlogical literature, and within 
the culture politic of the world." 

According to Johnston, traditional notions of corruption attention on the moral health 
of whole soci�ies and moral health was measured by looking into the bases and 
distributions of wealth and power, leaders-follower's relationship. Thus, Corruption is 

a form of dishonest or unethical conduct by a person entrusted with a position of 
authority, ofter to acquire personal benefit. Corruption may include many activities 
including bribery and embezzlement, though it may also involve practices that are 
legal in many countries. The government, or 'political', corruption occurs when an 
office-holder or other governmental employee acts in an official capacity for personal 
gain.'?' While, Shum er refers that the corruption relates to a "people's love of liberty", 
"the quality o,political leadership [and] the viability of political values or sryle''.'?' 

On the other hand, Della Porta & Yannucci argue th3!1 corruption is a performance 
which deviates from the formal duties of a public role because of private-regarding 
(close family, personal, private clique) pecuniary or status gains; or violates rules 
against the exercise of certain types of private regard inf influence. Corruption refers, 
for example, to the abuse of public resources for private gain, through a hidden 

99 See for example, Graycar, Adam, and Olivia Monaghan. "Rich country corruption." International 
Journal of Publi Administration 38.8 (2015): 586-595. Daniel Kaufmann, and Pedro C. Vicente. "Legal corruption,," Economics & Politics 23.2 (2011 ): 195-219. 
100 Michael Johnston. "The search for definitions: the vitality of politics and the issue of 
corruption." lnte'f'alional social science journal 48.149 ( 19%): 3�1-335. nn Sara M. Shu!tfr. ''Machiavelli Republican Politics and its Co"1'ption.� Polilical theory 7.1 ( 1979): 5-34. 
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transaction that involves the violation of some standards of behavior; illicit gain of 
money or em�loyment.102 

In fact, the literature dealing with the concepts of corruption did not care to provide a 
specific definition, as much as studying the characteristics and forms of corruption and 
the factors co]tributing to its spread. Hence, an extensive literature has been developed 
on the different models of corruption to assess and explains its causes and 
consequences from economic, legal, political, social and cultural aspects. For example, 
economic th,ories were initially the most widely used in understanding the 
"extraction" tf bribes and ultimately, of the more broadly defined corruption 
phenomenon. ks far as understanding the causes and consequences of corruption, the 
association befween corruption and economic growth has been especially the center of 
mid-1990s slies. Many authors have searched for a causal relationship (e.g., high 
corruption lowers/retards economic development and growth, or the reverse). to3 

On the other hand, the legal studies focused on the statement of causes and 
characteristics of corruption resulting from deviation from adherence to the rules and 
legal systems in force locally and internationally. According to Svensson, the 
corruption is f general definition of the misuse of public office for private gain. 
Misuse, of course, typically involves applying a legal standard. Corruption defined this 
way would capture, for example, the sale of government property by government 

102 Della Porta, Donatella, and Alberto Yannucci. Corrupt exchanges: Actors, resources, and mechanisms ofJitical corruption. Transaction Publishers, 1999. 
103 Kuran, Ali ., Thomas J. Douglas, and William Q. Judge. "Does Corruption Hurt Economic 
Development?: Evidence from Middle Eastern, North African and Latin American 
Countries." &on mic Performance in the Middle East and North Africa. Institutions, Corruption and Reform (2009): zi-37. Daniel Treisman. "The causes of corruption: a cross-national study." Journal of public economics 76.3 (2000): 399-457. 
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officials, ki,kbacks in public procurement, bribery and embezzlement of government 
funds. Co,ption is an outcome a reflection of a country's legal, social economic, 
cultural and political insntutions.l'" From his part, Klitgaard refers that the corruption 
is a form o�dishonest or unethical conduct by a person entrusted with a position of 
authority, oren to acquire personal benefit. factors which encourage corruption 
include weakness or absence of institutions of supervision accompanied by ambiguity 
and contradiction of laws, conflicting incentives, discretionary powers; monopolistic 
powers; lack! of transparency; low pay; and a culture of impunity. 105 

Moreover, corruption was described as a deviation behavior from the principles that 
guide politics and policies, adopting decisions with abuse of power, which means that 
the private i�terests displace the public and common interests. Power is used to service 
the private ,terest and is the dysfunction of a political system or institution in which 
government officials, political officials or employees seek illegitimate personal gain 
through actions such as bribery, extortion, cronyism, nepotism, patronage, graft, and 
embezzlemert. "Corruption is behavior of public officials which deviates from 
accepted norpis in order to serve private ends". 106 Furthermore, corruption can also 
be a systemic act (or endemic corruption) which is primarily due to the weaknesses of 
legal, economic and an organization or process in the country. It can be contrasted with 
individual o�cials or agents who act corruptly within ,he system. Systemic corruption 
is not a special category of corrupt practice, but rather a situation in which the major 
institutions and processes of the state are routinely dominated and used by corrupt 

104 Svensson, Jikob. "Eight questions about corruption." The Jqurnal of Economic Perspectives 19.3 (2005): 19-42. ros Robert Kli�,- Conlrolling corruplion. Univ of California Press, 1988. 
106 Kumara, Aj tha Sisira, and Wasana Sampath Handapangoda. "Political environment a ground for public sector uption? Evidence from a cross-country analysis." (2014). 55 
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individuals jd groups, and in which most people have no alternatives to dealing with 
corrupt officials. 107 

According b) the above-mentioned reviews. Al-Jubouri refers that there is no 
I 

comprehensive theory on the definition, causes and consequences of conuption. 

However, some factors are found to promote corruption either directly or indirectly. 

Such direct factors could be non-transparent and non-competitive regulations and 

authorizationf, the level of taxation, and government intervention (e.g., investment 
projects, procurement spending, extra-budgetary accounts, and subsidies). Also, the 

indirect factors are weak governmental institutions, the quality of bureaucracy, lack of 

proper incentives, the level of public sector wages, penalty systems, institutional 

controls, attitudinal acceptance of corruption, transparency of rules, and leadersbip.l'" 

In that respect The United Nations Office on Drugs and Crime describes corruption 
as: "the misuse of public power, office or authority for the private benefit through 
bribery, extqrtion, influence peddling, nepotism, fraud, speed money or 

embezzlemen,. It is a complex social, political and eco9omic phenomenon that affects 
all countries. Corruption undermines democratic institutions, slows economic 
development fnd contributes to governmental instability. Corruption attacks the 
foundation of democratic institutions by distorting electoral processes, perverting the 
rule oflaw and creating bureaucratic quagmires whose only reason for existing is the 

soliciting ofbribes".109 The United Nation Convention Against Corruption refers that 

101 Rose-Ackerman, Susan, and Bonnie J. Palifka. Corruption and govemmenr Causes. consequences, 
and reform. Cambridge university press, 2016. 
108 Rashid Fahd el-Jubouri, "Administrative Corruption in Iraq," .{ourna/ of Comparative Law no. 47 
(2007): 95-120. 
109 See http://www.unodc.org/unodc/en/corruptionlindex.hcml?ref=menuside 

56 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I I 

I 

I 

I 

I 

I 

I 

I 

corruption involves action on the part of officials in the public and private sector, in 
which they improperly and unlawfully enrich themselves and those close to them, or 
induce o�rrs to do so, by misusing the position in which they are placed.'!'' In the 
World B� as well as The Transparency International (TI), there was an attempt to a 
usable definition of corruption and make a taxonomy of the different fonns corruption 
could take consistent with that definition. They described the corruption as behaviour 
on the part of officials in the public sector, whether politicians or civil servants, in 
which they improperly and unlawfully enrich themrelves, or those close to them, by 
the misuse of the public power entrusted to them. Public office can also be abused for 
personal benefit even if no bribery occurs, through patronage and nepotism, the theft 
of state assets, or the diversion of state revenues. This definition is both simple and 
sufficiently broad to cover most of the corruption that the countries encounter, and it 
is widely used in the literature.111 

According fo the above reviews, it can be noted that corruption's roots are grounded 
in a country's economic, political, legal, social and cultural structure, it threatens 
security, damages trust and public confidence in systems which affect people's daily 
lives. Thery:fore, corruption is a legal, political, economic, administrative, moral and 
social pher,.pmenon. It relates mainly to the abuse of power or influence in order to 
achieve material gain or moral illegally. There are multiple ways to define corruption 
and each approach has its own pros and cons list. Nevertheless, for the purposes of this 
study, it important to near the approach to the description of what constitutes 
corruption �ublic sector as the abuse of public offif or public resources for private 

110 See https://www. unodc.orgldocuments/treaties/UNCA C/Pub] ications/Convent ion/08- 50026 _ E.pdf 
111 See Tara Polzer. "Corruption: deconstructing the World Bank discourse." Development Studies 
Institute (DESTIN) Working Paper 1 (2001): 18. Also, see https://www.transparency.org/what-is 
corruption/ 
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gam (i.e., Corruption committed by government entities and officials). Therefore, 
furtherproridc a specific meaning and types of corruption in the public sector that deal 

with by thq lraqi SAi, will clarify through this study. 

1.9.1.2 Definition the Supreme Audit Institution and its Role on Transparency 

and Accountability 

If corruption is considered one of the biggest societal hindrances to sustainable 
economic development, particularly in developing countries, Supreme Audit 
Institutions (SAis) have a role in deterrence and prevention of corruption in the public 
sector. Accordingly, many literatures have dealt in different ways with the definition 
of these institutions. 

According �o Hamad, the supreme audit institution (SAI) is "a specialized technical 
body exercising oversight of government entities for monitoring corruption, as it is an 
independent body from the executive and legislative branches".112 In the same context 
Badawi, in �is study about the control of public institutions, the SAis," are technical 
oversight �odies which exercise a set of operations to ensure that the bodies 
(government agencies) they control achieve their specific objectives legally through 
the process of making the appropriate decisions".'!' As well as George indicates that 
the SA ls "3rc agencies with a set of regulations within the state institutions that enjoy 
a set of privileges and competencies conferred it to exercise control and make 
decisions independently".114 

112 Abdul Sattar Hamad, "independent oversight bodies on the irplementation ofthe budget" (master's 
thesis. Faculty of Law, University ofNahren, 2004), 40. 
Ill Abdul Salam Badawi, Control of Public Institutions (Cairo: Anglo-Egyptian Library, n.d.), 95. 
114 George Fidtl, Administrative law (Beirut: University Corporation for Studies and Publishing, 2008), 
343. 
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From a 1rewing the above definitions. it is interesting to note that most of these 

definitions are limited to the clarifications of the formal side of the oversight body and 

do not coi,ribute to an overview of the integrated concept of the SA ls. 

On the otl)f r hand, some researchers have tried to define the SA Is from the functional 

point of view, for example Mohammed115 argues that the supreme audit institutions 

are "inspect audit and review specialized bodies in order to ascertain the extent of 

achievement of specific goals by the controlled bodies issuance of reports of 

shortcomi�gs in the institutions and identifying person or persons responsible for any 

financial apd administrative distractions in order to bring them to the competent 

judicial aU'torities." In a related context, Fahmy defines SAJ as "activity practiced by 

the regulatpry bodies specialized in the monitoring of the legality of acts of the 

administraqon and to assess its perfonnance and effectiveness in terms of achieving 

its goals, w!th the possibility of taking the appropriate decisions against administrative 

and financial distractions to combat fraud and corruption." 116 

From his part, Nahi in a comparative study on "performance the Supreme Audit 

Institutions between the past and the future in Iraq" indicates that to illustrate the 

formal or functional side of the Supreme Audit Institutions both ought to contribute 

towards the identification of the concept of these bodies. In terms of form, it is defined 

as agencies that have certain regulations within the state institutions exercising the 

control of competence as determined by laws. Functionally, it is defined as the process 

of assessing inspecting and reviews been carried out by specialized agencies to make 

iu Ouf Mo�mmed, Financial Control between Theory anf Practice (Alexandria: the university 
library, 1989), 20. 
116 Fahrni M3fflloud Shukri, The Supreme Audit, General Concept and the Organization of !ls Agencies 
in the Arab S14'1es and Some Foreign Counlries (Jordn: Dar-al majd, n.d.), 15. 

59 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

sure that administrative institutions achieve their objectives and comply with specific 
policies with these agencies having the power to take appropriate measures against the 
financial d administrative violations committed. 117 

In fact, th above-mentioned definitions, although they refer to the functional aspect 
of the SAlt but still not give a clear understanding of the functions of this institution 
in the iss1r of transparency and accountability and the fight against corruption. 

Therefore, other researchers have tried to adopt a fonnal and functional aspect to the 
definition the Supreme Audit Institutions with focused on its role in enhancing the 
transparency and accountability and combating corruption in public sector. 

Abdul NT in a study on the role of the Iraqi SAi role in detection of financial 
irregularities, explains that the Supreme Audit Institutions are an independent 
oversight bodies exercise their work in accordance its law, which usually granted them 
the mandate of control and inspection of government activities in order to detect 
financial and administrative irregularities which resulting from violation of laws. 
Therefore, fhe existence of these institutions is to ensure the promotion of transparency 
and accourability against corrupt government activities, due it has the power to detect 
all the financial violations within government institutions. Given that accountability 
in public 15CCtor requires a system to monitor and control the performance of 
govemmery officers and organizations particularly in relation to quality inefficiencies 
and abuse bf resources. Hence, the SAi would be imposing financial accountability 

117 Salahuddip Nahi, Supreme Audit and the Office of Finandpl Supervision in Iraq between the Past 
and the Futwfe(Baghdad: Alhuria Library for Publishing. 1979), 10. 
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and transparency that mutually reinforcing a more effective approach to address the 
challenge of corruption in Iraq. ll8 

ln another sfdy, Onaiza and Obaid in an article on" Improve the Performance of the 
Supreme P,fdit Institutions in Iraq to Confront Administrative and Financial 
Corruption." point out that understanding the Supreme Audit institutions is linked to 
the nature offhe development of these oversight institutions in enhancing transparency 
and account,bility in public administration and fighting corruption. They argued that 
if the incidel)re of corruption is primarily a function of greed that involved of the abuse 
of power by officials. Corruption is, therefore, prop�lled by bad governance where 
controls are !eak and decision-making is opaque, arbitrary and lacking transparency 
and accounta�ility. Concepts of transparency and accountability have been identified 
as an antithe's to "corruption" or "the abuse of office." Hence, transparency refers to 
unfettered access by the public to timely and reliable information on decisions and 
performance f" the public sector. while, accountability refers to the obligation on the 
part of public officials to report on the usage of public resources and answerability for 
failing to meet stated performance objectives. Therefore, they concluded that 
transparency and accountability are the two fundamental components of modern 
government, and the key institutions to ensure these components, particularly in public 
sector, are the Supreme Audit Institutions. In sum, the SAis are watchdog agencies 
offers to stre,rihen the control of government activities in order for unveiling leakages 

118 Ali Abbas Abdul Nairn, "The Rote of the Iraqi Board of Supreme Audit in Detecting Financial 
lm:gularitics" ('ff15ter's thesis, University of Baghdad, Faculty of �aw, 2015), 2-55. 
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from the system, betterment of institutional tools and imposing punishment on those 

who violate the pillars of integrity.119 

Ann strong, as well as Bertok, refer that the SAls are national oversight agencies which 

contribute to public sector transparency in ways that improve understanding of public 
policy, enhance the effectiveness of political processes and reduce policy uncertainty. 

They are an instrument for achieving main goals such as raising general welfare and 

promoting efficient and effective governments. Practitioners in many policy fields 
' 

recognize the importance of SAls in enhancing the transparency and accountability 

and good syvemance. It is an essential ingredient for effective political control and 
monitoring of the public sector and protect it from corruption. ft used the tenn 

'governanc1' and public governance, in particular, to describe how authority is 
distributed in the governmental system and how those who hold such authority are 

held to account. When it comes to the notion of good governance, it recognizes a 
number of ffenerally agreed principles, including; I .  Accountability, meaning that it is 
possible to identify and hold public officials to account for their actions. 2. 
Transparency, meaning that reliable, relevant and timely information about the 

activities of government is available to the public.120 

On another hand, Dye and Stapenhurst in their comfarative study entitled "Pillars of 
integrity; the importance of supreme audit institutions in curbing corruption" described 

119 Hussein �i Onaiza and Caesar Ali Obaid, "Improve the Perfonnance of the Supreme Audit Institutions in Iraq to Confront Administrative and Financial Corruption," Qadisiyah Journal of Administrati-u�and Economic Sciences I 4, no. 2 (2012): 121-21. 
120 Elia Arms ng. "Integrity, transparency and accountability n public administration: Recent trends, regional and international developments and emerging iss es." Uniled Na/ions, Deparlment of 
Economic a� Social Affairs(2005): 1- to. Bertok, Janos. Public sector transparency and accountability: making it ha�fen. Organization for Economic, 2002. 
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the SAJs as the main oversight agencies that carry out an audit, inspections, review 
and investigate of expenditures, incomes and assets of all government institutions in 
general. Also, SAis are regarded as prominent bodies that ensure public sector 

transparency and accountability albeit lack of functional, institutional and financial 
independence would be seriously detrimental to the proper functioning of such bodies. 
They further illustrate that the vital role ofSAls in financial management and control 
systems and SAis are ought to grant essential legal powers and tools to audit all public 
funds, resources and activities and report their audit findings to Parliament reinforce 
parliamentary oversight over the executive branch and imposing the general 
accountability on corruption. Moreover, they argue that the SAis are various types, 
ranging from comptrollers and courts of accounts to special ad hoc commissions and 
judicial bo�ies. In some constitutions, the courts of accounts or supreme audit 
institution rd comptrollers are part of the legislative branch and provide technical 
advice to t�c legislature. By contrast, in other constitutions, these agencies have an 
independe1f status and, in some cases, they are vested with the powers to unilaterally 
impose penalties and sanctions. The audit courts are constitutionally defined as 
ancillary b9f'ies of the legislature branch, with the purpose of examining the accounts 
of the three branches of government in terms of their compliance with the principles 
of the public administration (public morality, impartiality, publicity, efficiency) as 
well as the specific legal requirements for hiring of personnel, concessions of pensions, 
procurement, intergovernmental transfers, competitive public bidding, and fiscal 
responsibilrfY· In general, these institutions are spefializcd agencies to monitor the 
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administratfve and financial activities of the state. in order to enhance accountability 
for illegal rrtivities and to effectively protect public funds. 121 

Furthermore, Melo, Marcus Andre, Carlos Pereira, and Carlos Mauricio Figueiredo, 
confirm thaf Oversight institutions such as audit institutions (Als), are one of the anti 

corruption agencies have attracted a great deal of attention as of late. This interest is 

shared by multilateral institutions, nongovernmental organizations, and citizens and 

governments all over the globe. The reason for th is growing interest is the role they 
play not only in curbing corruption but also in re1ucing waste and improving the 

accountability of governments, all of which are key goals of democratic governance. 

These institutions are key to ensuring accountability mutual checks and balances 

among state agencies. As countries become democracies, more expectations arise 

regarding their role in checking governments Therefore, •• SAis are autonomous, 

independenl non-political organizations that audit governments to ensure the proper 

and effective use of public funds; the development of sound financial management; 

the proper efecution of administrative activities; the communication of. infonnation 

to public au,orities and the general public through the publication of objective reports; 

and thereby enhancing transparency and accountability in public sector against illegal 

activities". 1lf 

In an imporrrnt study on understanding the SAls, feichbom, Carrington, and et. 

confirm that if the corruption is considered one of the biggest societal hindrances to 

121 Dye, Kenn¢th M., and Rick Stapenhurst. Pillars of illlegrity: the importance of supreme audit 
institutions in c11rbing corruption. Washington, DC: Economic Development Institute of the World 
Bank, 1998. 
in Melo, Marci.,s Andre, Carlos Pereira. and Carlos Mauricio Figueiredo. "Political and institutional 
checks on corruption: Explaining the performance of Brazilian audit institutions." Comparative 
Pofilical Studies 42.9 (2009): 1217-1244. 
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sustainable economic development, particularly in developing countries, Supreme 
Audit lnsti�tions (SAJs) have a role in deterrence and prevention of corruption in the 
public sec�r. It emphasizes preventive measures such as promotion of accountability 
through �ual financial reports and evaluation of internal control structures. They 
argue that +e Supreme Audit Institutions exist in almost all countries of the world. 
They are thp most important institutional guardians of control and accountability in a 
country. One of the SA Is' most important tasks is to provide assurance that the systems 
in a country work in a just and professional way and those people that abuse the system 

are held to account. Parliament relies on them for l.urances about the accuracy and 
regularity of government accounts. Corruption can be considered a special case of 
particularly damaging activity both to public resources and to public trust. This is 
because the legitimacy of politicians and the public administration is imperative in 
democratic societies. If citizens do not trust the way their taxes are administered. If 
they suspect that politicians and civil servants work in an inefficient and wasteful 
manner or stmply steal their money they lose faith in the system. That is why it should 
look into t�e SAls work to fight corruption and how strongly SAis contribute to 
accountability.123 

Last but not least, Stapenhurst and Titsworth refer that supreme audit institutions are 
national agercies responsible for auditing government rev-enue and spending as well 
as, the inspections of all governmental entities activities. Their legal mandates, 
reporting relationships, and effectiveness varies, reflecting different governance 
systems and government policies. However, their pri-mary purpose is to oversee the 

!23 Kristin Relehbom, Thomas Carrington, Belen Gonzales and Kim Klarskov Jeppesen, . "Supreme 
Audit lnstitutitjns' role in fighting corruption." Paper for the IRSPM workshop in Birmingham, Great 
Britain. March 30th-April !st, 2015. Panel G IOI. 
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management of public funds and the quality and credibility of governments reported 
financial data. And thus, they contribute to enhancing the transparency of 

I 

I 

administrative and financial activities in the government sector to provide an effective 

control and accountability against conuption.124 

I 

I 

I 

After reviewing all the main literature, it is interesting to find that most of the 
definitions Jin particular, literatures in the scope oflraq) do not provide an overview 
of the Iraqi supreme audit institutions since these definitions limit itself to either the 
formal as1jct or to the functional aspects only. This is not consistent with the 
identification of the clear meaning of these bodies. In addition, some studies focused 

I more on the administrative and economic aspects of the SAls and do not highlight its 
I 

form and the legal aspect. If the SAls are studied from the legal aspect, one will be 
able to understand the legal principles underlying these institutions in terms of 

I independence, functions and goals, especially after the expansion the mandates of the 
I 

Iraqi SAi in monitoring the public sector corruption. 

I 

I 

Therefore, ris study adopted the definition of the supreme audit institution as : a 
specialized oversight institutions established under the Constitution and laws, and 
enjoys of ,¥1equate independence from the influence the executive branch of the 

authorities. Thus, this enables the generalizations and make research into the subject 

government and exercise comprehensive legal control on all government financial and 
administrative activities, in order to ensure conformity of the actions of existing laws 

for committing with the aJfility of seeking accountability from those responsible 
financial apd administrative corruption and referring them to the competent 

I 

I 

I 

I 

I 
124, Rick Stapenhursr and Jack Titsworth. "Features and functions of supreme audit Institutions." (2002). 
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easier and more efficient and equally allowed the researcher to be in the best position 
in the provi,on of an explanation of how the Iraqi supreme audit institution can work 
properly in the face of corruption in Iraq. 

1.9.2 Studies on Obstacles Related to Lack Independence of the Iraqi SAi 

The argument for the independence of the Supreme Audit Institutions is that the 

requirement of neutrality affects their effective performance in oversight. To support 
this argument, Al-Qaisi argues that one of the main features of the 2005 Iraqi 

constitution is the provision of many independent b0f1ies, such as the Iraqi Supreme 
Audit Institution, Commission on Human Rights, Integrity Committee, Supreme 
Commission for Elections, etc. Ideally, these texts reflect attention to the modem 
democratic approach by creating specialized bodies that exercise independent control 
on the government performance in an impartially and efficiently. It also creates a kind 
of balance berween public authorities and therefore there will be transparency and clear 
accountabiliw for the perfonnance of public aurorities. However, the Iraqi 
Constitution fd not specify clearly the content of independence and the nature of the 
relationship �f these bodies with the legislative and executive authorities. AI-Qaisi 
concludes that this uncertainty caused problems reflected negatively on the nature of 
the functions of these institutions. It also contributed to the creation of problems in 
interpreting r concept of independence by the Supreme Constitutional Court, which 
only found contradictory interpretations of the content of independence. As a result, 

these institutions are far from being able to achieve their goals effectively. 125 

m Hanan Mohammed AI-Qaisi, The Concept of Independence and Independent Bodies in the 2005 
ConstitUlion (81fhdad: Faculty of Law, Mustansiriya University, 2016.), 2-25. 
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Ali in Comparative Study on "The Legal System to Independent Bodies" Confirms 
that the constitutional and legal organization of the independent institutions, like the 
Iraqi SAi, does not reflect the clear concept of this principle, because there is a lack of 
a clear understanding the idea of independence n Iraq's new political system. The idea 

of independent bodies, which prevailed in many of modern legal systems, considered 
as a modem concept. The purpose of establishing its it) order to achieve most important 
functions deals with public freedom, economic action or transparency and combat 
corruption, as well as to treated with faults that emerged from the relations of 
Legislative, Executives and Judicial. Origin of independent bodies connect with many 
principles come from one source represented by the flexible nature to rules of 
administrative law, since the high scientific and technical modernization in the world, 
the need of riddance from the traditional model of administrative. expansion of scope 
of governmental action and the spread of democratic principles, all these major factors 
toward established independent bodies. According to that, although the provisions of 
Iraqi Constitution 2005 (Articles I 02-108) dealt with the legal framework to 
Independent bodies, nevertheless, it does not explain (he nature of its relationship with 
parliament 'fd executive. Ali concludes, that althouph independence does not mean 
the isolation of these bodies from the government of other authorities (because they 
support these authorities), the problem is that there ai ambiguity and contradiction in 
the definition these bodies as subordinate to Parliamfnl or operate under government 
supervision. This contributed to the government's adhfrence to the supervision of these 
bodies and rras. therefore, a reason for the weakness or its supervisory effectiveness.P" 

rze Sadiq Muhammad Ali, "The Legal System to Independent Bodies" (PhD diss., College of Law, 
Babylon University, 2015), 12-25. 
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In an analyt,cal study of the nature of the independent bodies in the Iraqi constitution 
in 2005, Hrm127 argues that these bodies are modem ideas of the Iraqi legal system. 
which were pnheard of previously. He highlighted the number of independent bodies 
referred to by the Iraqi constitution, and they supreme audit institution, Integrity 

Commission, the Commission of the Iraqi Media and the Independent Electoral 

Commissio� He added that these independent bodies enhance the role of public 
authorities in the state because of the multiplicity of its functions due the economic, 
social and political developments. Therefore, the independence of these bodies does 
not necessarily mean separation from the executive authority, because administratively 
it will remai' as a part of the executive authority, whereas its independence is limited 
to the functipnal aspect of these bodies, meaning that it works without interference 
from the go�ernment organs. He concludes that the independence of these bodies in 
the exercise specialized control or regulation of certain financial and administrative 
affairs represents a transition to democracy and the protection of individual rights and 

I 

the promoti9f of the rule oflaw. In this case, Iraq should ensure the role ofindependent 
bodies are strtengthened, according to its functions as provided for by law. 

In another study, Abdul Karim refers to the importance of the independence of 
Financial ove,rsight to protect public money from waste, theft and corruption in all its 
forms. She argues that the reason for such importanfe is that the exercise of such 
control by specialized and independent bodies will ensure the effectiveness of 
oversight. Examples of these independent oversight bodies under the Iraqi legislation 

127 Faris Abdul �ahim Hatem, "Independent Bodies in the Iraqi q.mstitution 2005," Journal of College 
of Humanities no. 3 (2013): 112-33. 

69 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

11  

are the Central Bank, Supreme Audit Institution, and the Integrity Commission. These 
bodies exercise financial oversight functions of state activities independently in 
accordance with the Iraqi constitution of 2005. He concluded that the meaning of 
independence of oversight bodies includes both the functional and the legal aspects 
which inclu1e exercising control without interference from the executive authority. 
However, sut a concept of independence did not materialize in practice because the 
executive b,rnch (the Council of Ministers) is still dominant in controlling the 
selection the heads of these bodies and interfering in their tasks. 128 

From a revifj of above studies, it is evident that in spite the researchers were focused 
on the importance of independent oversight bodies, including the Iraqi Supreme Audit 

I 

Institutions, �owever, they did not elaborate the effect of lack independence of these 
specialized bodies, especially the Iraqi SAL Thus, the question remains as to how, 
under this circumstances, the oversight bodies do an impartial and effective oversight 
of the government entities, when it performs its role in control corruption. 

I 

However, in flarifying the impact of lack independence on the functional role of SAi, 
Faraj in an article on "What About Linking the Independent Bodies of the Council of 
Ministers" confinns that the Iraqi SAi and other independent bodies, could not exercise 
its functions impartially because of the control of the Council of Ministers over these 
bodies. The factors that contributed to this situation is the constitutional ambiguity in 
determining the meaning of independence, accom�anied by the ambiguous and 
contradictory interpretation of the Supreme Federal Court which gave the Cabinet 

123 Suhad GJal Abdel Karim, "Independent Financial Control in Iraqi Legislation," Rafidain 

Journal 14, no. rl (2011): 240-80. 
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justified to supervise of independent institutions. Faraj further argues that the SAi 
cannot play its role in the fight against corruption effectively only when there are legal 
guarantees ensure the independence of SAL This requires enforce a law that guarantees 
the independence of the head of the SAi, allows wide publication of its reports and 
ensures implementation of its recommendation. Of significance is the independence of 
the SAi frotp the ministry of finance and ministry of an establishment, responsible for 
hiring and firing of staff and creation of posts in the government. The SAi should also 
be independent to decide what to audit and how to auf it. The head of SAi should have 
a secure tenure with requirements for accountability and performance assessment by 
the parliament or some such body to safeguard against abuse of power and corruption. 
Most of these requirements are not available to the Iraqi SAi as well as the Commission 
of Integrity, which remained restricted by government influences and the interests of 
political p,es.129 

From his part, Mahdy in a study on " "Understanding Corruption in Iraq" refers that 
one of the causes of corruption in the public sector is that the parliamentary system, 
which was established in Iraq after 2003, was came a distorted. Since the political 
system was �uilt on the basis of power-sharing and the absence of parliamentary 
opposition. �his led that the executive branch (the Council of Ministers during the 
period of Nouri al-Maliki) domination of all institutions, including independent 
institutions. All of these factors have affected poor oversight of corruption activities 

129 Musa Faraj1 "What About Linking the Independent Bofies of the Council of Ministers," 
http://www.ahewar.org, February 03, 201 l, accessed September 9, 
2017, http://www.ahewar.org/debat/show.art . .  
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that have become common practice for Iraqi officials. Thus, these barriers represent 
great challenges to oversight institutions' anti-corruption cffort.P" 

Al Saadi aJtfues that independence is a basic featur, of supreme audit institutions in 
many develpped countries. Autonomy is essential for SAi given the need to report 
directly to Parliament without interference from ot1f r branches of government. The 
head of SAl needs both legal and traditional status to ensure that senior bureaucrats 
will make infor-mation available and respond ap-propriately to recommendations. 
Independence must be clear strengthened by setting out the auditor general's role in 
the country's constitution- or legislation. In France, tr example, the autonomy of the 
SAi (Court of account) is guaranteed by its laws as a court, by the security of tenure 
of its magistrate mem-bers, and by its right to design its own program of activities. 
However, in many Arab countries, there is an ambiguity in regulated the SAis 
independenfe, in a manner that reflects the subordination of these institutions to the 
interference of the executive branch. Also, SAis require adequate funding, equipment, 
and facilities. In the developing world, where such elements are often in-adequate, 
there is potential for su-preme audit institutions to oper-ate more efficiently. But it is 
un-likely that increased efficiency alone would generate enough sav-ings to provide 
competitive salaries and modem technology. 131  

On other hands, important compares studies have reviewed the need to ensure the 
independence of the Supreme Audit Institutions as a prerequisite for their effectiveness 

130 Sali Mahdy, "Understanding Corruption in Iraq.' (2016). "(master's thesis, University Of Oklahoma, 
Graduate College, 2016), 34-63. 
131 Hamid Taresh Al Saadi, "Constitutional and Legal Frameworks for Independent Bodies," 
www.iraq2020.org, July 22, 2014, accessed September 8, 2017, http://www.irag2020.org. 
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in protecting public funds and fighting corruption. Aotboa 132 in his article on "The 
independence of SAis is a fundamental principle in the INTOSAI", focuses on the 
importance of the Lima Declaration issued by the Ninth International Conference of 
the International Organization of Supreme Audit �nstitutions (INTOSAI) in 1977 

about the importance of the independence of the SA'f' He points out that according to 
the Lima Declaration, independence is an essential condition for the completion of the 
supervisory functions of the SA Is, and that the aim of this principle is to strengthen 
the prcsen1 of oversight and multidisciplinary bodies. He argues that independence 
is not just to follow the international standards by the SAis and the declaration of its 
independence. but there arc other requirements for independent bodies identified based 
on external factors. For instance, establishing a legal framework that promotes the 
work of the f Als for the purposes of protecting public money in the face of corruption 
and giving special legal safeguards to protect the SAis from political influence. He 
concludes that the presence of a framework for the independence of the SAi in legal 
terms and f,ct is the responsibility of each country. At the same time, it is the duty of 
oversight bfies to diagnose all obstacles that might fhreaten its independence. 133 

In a comparative study about Financial Supervisio� systems in the Arab states and 
some forcigp countries, which has specialized financial oversight bodies, Kamal and 
Shukri indicates the importance of this control in the evaluation of the work of 
government institutions from the financial and administrative perspective and its role 
in the dete11ion of cases of fraud and corruption. Thfy also refer to the necessity and 
the importance of independence of the SAis in the exercise of its duties without 

112 Henrik Aorboe, "Independence ofSAJs ls a Fundamental Principle in lntosai," International Journal 
ofGovernmelf Financial Control 36, no. 4 (2009): 9-20. 
m Ibid. 
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interference from the executive authority. This is because independence is one of the 
important principles confirmed by international and regional organizations to enhance 
the role of the SAis in the protection of public funds and combating corruption. This 
independence includes legal, regulatory, financial and administrative aspects as 
enshrined in the Constitution. They stressed on the need for all countries to improve 
the role of the SAis and strengthen its independence to be more effective in protecting 
public money from corruption.P' 

Khalil in an article titled "What about the independence of the SAis " refers to the 
importance of granting these bodies in an independent state of comprehensive concept 
from the legal, administrative and financial perspective for it to avoid being subjected 
to the influence of the executive branch. The Supreme Audit Institutions despite being 
part of the state, however, it cannot exercise its functions effectively if it does not 
obtain independence. This independence includes stipulation in both the constitution 
and laws �een enacted by the legislature who clea

1
ly outlined that SAis shall not be 

subject t' executive authority and interference. He adds that SAls need to be 
independent functionally through non-interferenc, by the executive authority in its 
composition or in its works or assignment of its staff as well as financial independence. 
SAis mu�, have full authority to prepare its own annual financial budgets as well as 
organize tnd implement its financial affairs wirhout any interference from the 
executive �uthority. He concludes that these chara4teristics if exist in Supreme Audit 
Institutiolf then it means there are positive results in maintaining public money and 
reducing corruption. 135 

134 Hassan Mohamed Kamal and Fahrni Shukri, "Financial Ctntrol Systems in the Arab Countries and Some Foreign Countries," Arab Journal of Administrative Sc ences no. 6 (1999): 19-43. 
135 Youssef Khalil, "What About the Independence f the Supreme Bodies of Financial 
Control," Rrradh newspaper.28.03.2011, accessed June 10, 2 15, http://www.alriyadh.com. 
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In confinning the relationship between ensuring the independence and effectiveness 
of the Supreme Audit Institution in combating corruption, Pollitt and Summa point out 
that Supreme Audit Institutions are main oversig,t bodies that play important roles 
within the institutional mechanisms of the democratic state. They must give high 
independence in order to secure public accountability for, first, the probity and legality 
of public spending and sound management of public resources and, second, economy, 
efficiency and effectiveness of public entities. During the last twenty years, several 
SAis' mandates have been adjusted to reflect its important role in combating fraud and 

I 

corruption. For example, the UK National Audit Office (NAO) is an independent 
statutory body headed by a Comptroller and Auditor General who is an officer of the 
House of Commons. Its reports are addressed to the Public Accounts Committee of 
the House of Commons. Meanwhile, the French SAi (court of accounts) has the legal 
status of a court and is one of the oldest and most prestigious institutions in the French 
system of fovemment. Its constitution indicates that it should assist both Parliament 
and government in supervising the implementation of the state budget. Thus, it has 
both judicial and administrative authority and is independent of the legislative and 
ex-ecutive branches. The institution is an integral part of the judiciary, making 
judgments on government compliance with laws and regula-tions as well as ensuring 
that pub-lie funds are well spent.!" 

Moreover, Stapenhurst and Titsworth confirm that Supreme audit institutions may face 
different lifilations because of countries' distinct constitutional, legal, political, social, 
and economic systems, making it ineffective of take its role in combating corruption. 
From the main obstacles is the lack of SAis independence which reflects the 

136 Christopijer Pollitt and Hilkka Summa "Reflexive watchdogs? How supreme audit institutions 
account for ttiemselves." Public Adminislra1ion 75.2 ( 1997): 313-336. 
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govemmeft's control on these institutions in a manner contrary to the nature of its 

work and affects its efficiency in monitoring government entities. As it also affects 

shortage of qualified, experi-enced personnel a severe prob-lem for many institutions 
be-cause staff cannot keep up with the changing scope, techniques, and complexities 

of their work when it does not have the financial independence. Therefore, to be 
effective, t is important for the independence of the SAi that there be no power of 
direction the executive in relation to the SAi's performance of its mandate. The SAi 
should n be obliged to carry out, modify or refrain from carrying out, an audit or 
suppress or modify audit findings, conclusions or recommendations.P" 

After revifwing all the major works, it is interesting to find that most researchers 
examined the issues of the independence that have accompanied the establishment of 
the independent institutions from a critical perspective, with limited studies on the 
impact of lack independence on the declining performance of the Iraqi SAi in 
combatinf corruption. This study differs from others as it aims to examine the 
relationship between the lack independence, on the one hand, and the functional role 
of the Iraqi SAi in combating corruption, on the other hand. Specifically, how the 
factors thar contributed to lack independence of the Iraqi SAi affected and obstructing 
its role in tontrol corruption. In addition, the study aims to cover the significant lack 
of future solutions to mitigate the impact of legal fftors related to understanding the 
obstacles 1n weak independence on the performance of the SAi after the removal of 
Saddam's regime in Iraq. This research is expected to fulfill the very important missing 
gaps of knowledge and hopes to contribute to propose solutions that enhancing the 
independence of the Iraqi SAi to build an effective rontrol on corruption. 

m Rick Starrnhurst and Jack Titsworth. "Features and functirs of supreme audit institutions." (2002). 
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1.9.3 Stu1ies on Obstacles Related to the Insufficient the SAi Procedures on 
Accountability Against Corruption 

Al Baldawi in his article on the role of the Iraqi Supreme Audit in enhancing disclosure 
and transparency, confirms that the SAi cannot exercise effective control against 
corruption unless the law provides clear measures to address the risks of corruption. 
Although the law grants the Iraqi SAi the authority to control the government's 
activities, some preventive measures were ignored regarding mechanisms of effective 
monitoring. For example, it should have a clear authority to pre-check the activities 
most exprd to corruption risks such as public procurement contracts, privatization 

of public property, land revenue, income tax, customs, public works, utilities, etc., 
where corption is rampant. Also, the law should provide the SAi with a power to 
have access to all records in a timely manner, a power to interview government 
employe, and other relevant persons, and duty of all public-sector organizations and 
their staff to cooperate with the SAT. The law should provide sanctions against those 
staffs and frganizations that fail to comply with the requirement or willfully delay the 
provision of information to the SAi. The scope of SAi's work should be 

compreh�sive and the parliament should ensure its coverage to all such organizations 
where public funds are involved. One of the avenues of corruption is that some 
departments resist audit by the SAi on the plea that the information being handled by 

them is of sensitive nature and cannot be made public. Such departments are often 
prone to corruption. 138 

' 
ll8 Shaker A,bdul Karim Baldawi, "Role of the Iraqi Supreme Audit in Enhancing Disclosure and 
Transpareeacy," The magazine of Economics and Administration 34. no. 90 (2016): 88-102. 
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In another study on "A proposed strategy to address corruption in the Iraqi Economy", 

Jaafar and Awad pointed out that the effectiveness of the oversight bodies, including 

the SAi. i control corruption requires legal support for the community environment 

in dealing ith these institutions. However, Iraq still lacks legal foundations to support 

the work f anti-corruption institutions in their role against corruption. They further 

highlighted that the SAi should have a mechanism to engage the public while planning 

its annual work. One possibility could be to provide a link on the SAT website inviting 

the public to indicate areas requiring SAi's attention. This information could be called 

for in a structured manner. It would be a real breakthrough in democratizing the SAis. 

The SAi's website should have an e-mail address and a form of communication with 

the office relating to corruption and fraud. People, in general, should be widely 

informed through free media and civil society organizations which independent from 

the +r of government and political parties. These requirements need clear rules 

to build an effective anti-corruption strategy.!" 

Mahdy reffrs that the absence of a legal environment for the management of public 

resources is one of the main challenges faced by anti-corruption bodies. He confirms 

Iraq is one of the least developed countries in the Middle East, despite having the 

world's fi1h largest oil reserves. According to the Human Development Index (HDI) 

2015 HDI report, Iraq ranks 121  out of 188 countries with a score of .654.83 

Regionally Iraq performs poorly, ranking 15 out of 19 Middle Eastern and North 

African (�ENA) countries. Iraq falls behind a nwnber of resource poor countries, 

including Lebanon, Jordan and Egypt. A number of factors can explain the extent of 

development, including political corruption. Since the overthrow of Saddam Hussein 

119 Nabil Jaa and Mohammed Jassim Awad, A Proposed Strategy to Address Corruption in the Iraqi 
Economy (B sra: University of Basra I Faculty of Management and Economics, n.d.), 2-23. 
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in 2003, ft estimated $350 billion of government funds have disappeared due to 
corruptioQt making it a considerable obstacle for development and growth in Iraq. The 
absence o1the legal framework of transparency of production and management of oil 

resources 
I 

ed to the difficulty of controlling the mechanisms for the exploitation of 
these resources by the oversight bodies. This has contributed to the absence of effective 
control over the widespread corruption in the Iraqi oil sector.l'" 

In this context, Andres in his study "The Impact and Effectiveness of Accountability 
and Trans�arency Initiatives: The Governance of Natural Resources" point out that the 
rapid growth in transparency and accountability initiatives in the extractive industries 
sector reflects attempts to devise institutional mechanisms, like the SAls, to make 
governments accountable for the extraction, allocation and use ofrevenues that, if well 
invested, could alleviate socioeconomic inequalities among citizens. Understanding 
and measurng the impact and effectiveness of these initiatives requires the existence 
of clear le,al rules through which the oversight bodies work in order a stronger focus 
on the allofation and use of government expenditures that come from natural-resource 
wealth; anf a better understanding of the importance of incentives and sanctions for 
ensuring effective impact. Therefore, the need to improve transparency and 
accountability in the management of natural resources is an important part of the 
effectiveness of controlling governments. This can achievement through empowering 
monitoring bodies (e.g., SAls) and civil-society actors in promoting greater 

transparency and timely disclosure of government information.141 

140 Sali Mahdy, "Underslanding Corruption in Iraq. 
141 Mejia Acosta, Andres. "The impact and effectiveness of accountability and transparency initiatives: 
The governance of natural resources." Development Policy Review 31.s 1 (2013). 
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Similarly, Olcer refers that corruption, in the form of the abuse of private or public 
power, o,ce or resources for personal gains, is one of the symptoms of the resource 

curse. For many countries rich in oil, gas and minerals, development remains an 

elusive goal. The rich get richer, the poor stay poor, inequality rises, economies 
stagnate, corruption flourishes and conflict deepens. The most important factors 
contributing to the creation of these problems were the lack of transparency in the 
management of public resources. which affected mechanisms to overcome corruption 
and abuse of natural resources by governments. Improved transparency in the 
transactions between governments and extractive corporations means that there should 
be less room for hidden or opaque behaviour since illicit activity should be detected 
more easily, which in tum should lead to more revenue being paid into the government 
budget. However, many oil-rich countries are still far from improving their legal and 
institutional mechanisms in disclosing the size of their natural resources. This, in tum, 
weakened the role of oversight institutions and stakeholders (citizens and civil society 
organizati�s) in holding their governments accountable.142 

Akyel in a study on "Strengthening Communication Capacity of SAls for Ensuring 
Good Golfmance in Public Financial Management" argue that transparency and 
accountability are the two fundamental components of modem government and the 
key institutjons to ensure transparency and accountability, particularly in public sector 
management, are SAls. Their crucial role in enhancing good governance needs to be 
expanded br using new tools that will increase their effectiveness. As one of these new 
tools, maybe the most important one in enhancing their effectiveness to respond to the 

142 Dilan oir,. "Extracting the Maximum from the EITI." OECD Development Centre Working 

Papers 2761.11009): I. 
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challenges of transparency and accountability in public financial management is 
strengthening their communication capacity. As supervisory bodies of each country, 
SAis need to improve their communication capacities to achieve their objectives 
effectively and enhance their legitimacy. Communication capacity is one of the 
fundamenfl requirements for SAls to build good relationships with their stakeholders 
and strengthen the bonds· with citizens and their representative organizations. 
However, reaching these requirements requires a legal environment that supports the 
SAi, such as the open budget of the government, clear laws for the management of 
public re,urces, and laws determine the effectiveness of SAls by queries which 
mostly focus on communicative issues such as accessibility of audit reports by public 
and communication with the Parliament. Thus, it is clear that communication is one of 
the most irportant agenda items for each SAi to enhance its effectiveness and help 
greater tr,sparency and accountability in public (financial) management. Without an 
effective communication, SAis are not able to fulfil their constitutional and legal 
functions satisfactorily.143 

On the oth1r hand, Onaiza and Obaid point out that one of the obstacles facing the SAi 
is the lack �f effective legal mechanisms to implement its recommendations and results 
that related to improve public management. The inability of the SAi to impose direct 
sanctions arainst officials responsible for some irregularities and mistakes contributes 
to the indifference of most departments to the recommendations of the SAi. This would 
result in the neglect of many recommendations for improving public administration as 
preventive requirements against corruption. However, this important step in the cycle 
of good goremance is badly missing in most of the developing countries. Thus, the 

1'3 Akyel, R�ai. "Strengthening Communication Capacity of�Als for Ensuring Good Governance in 
Public Finanqial Management." h tip /!jointco,iference. sayistay. gov tr/6/Turlrey-cp. P4((201 I). 
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SAl keep j reporting same or similar irregularities or examples of mismanagement 
and embezzlement year after year and the executive hardly takes note of that. Future 
projects and programs commit the same mistakes. It is far more effective and 
economical to prevent the mistakes (intentional as well as unintentional) than to detect 
them and take corrective action.144 

Moreover, Rahi argues that the effectiveness of the Iraqi SAI and other oversight 
agencies in enhance accountability against corruption activities depends on the legal 
and political factors related to the environment in which it operates. For example, it is 
important fnabling legal frameworks, political incentives and sanctions in the 
mechanisms of curbing corruption. The existence of democratic space and committed 
state actors or political leadership are not enough to bring about the desired changes, 
this directs our attention to the prevailing legal frameworks and incentive structures 
within whit political representatives and state functionaries operate. In the field of 
natural re,urce governance (oil and gas), the SAi has demanded greater transparency 
in the allocation of natural resource revenues but find that structural constraints limit 
the scope for reform. This is because of the absence of the oil and gas law, weak 

I 

I 

I 

I 

to activat� political 
accountabi,rty.145 

accountability before parliament, as well as criminal 

financial management law, lack of transparency of the public budget, and the 
ambiguity of many legal texts related to the sound management of public resources. In 
addition, t�fre are many cases of corruption discovered by the oversight institutions 
have not found their way to accountability, to the absence of the right legal frameworks 

I 

I 

144 Hussein Hadi Onaiz.a and Caesar Ali Obaid, "Improve the Performance of the Supreme Audit 
institutions in Iraq to Confront Administrative and Financial Corruption. 
i4s Mohammed Ghali Rahi, "Financial and Administrative Corruption in Iraq and Its Processing 
Mechanism.'' f(efa Journal of Science no. 2 (2009): 197-221. 
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Furthennor, Saleh in his article on ""Challenges in Combating Corruption and Fixing 
Accountalrlity: In Iraq's Perspective" confirm that there is immense demand for 

greater responsiveness and accountability from the government, there have been great 
challenges in making implementation as senior officials in government frustrate 
efforts. Implementing mechanisms is a difficult thing although the pressure will create 
apposite legal and institutional structures for the public to exert pressure in order to 
enforce meaningful accountability in public institutifns. Saleh highlights that there are 
several related factors that complicate emphasis on the interactive organizational 

I 

I 

arrangemf1its which include weak oversight institutions' ability (e.g., the Iraqi SAi and 
the COI) to achieve effective accountability for issues that are discovered. These 
factors reflect considerably in the legal and institution composition and signify crucial 

I 

I 

limitations in mitigating several of these conditions. There are several instances of 
embezzlejent of funds that go unpunished which has served to escalate corruption. 
Corruption cost the country $2.6bn between 2004 and 2005 when the entire 

I 

I 

procurement budget military budget was stolen. In 2008, there was purchase of 1,500 
bomb detectors which were worth just a few dollars but which cost the country $85m. 
While this Is going on, there are over 7.6 million Iraqis today, who go without water 

I 
which is a iasic necesslry.!" 

on corruption. Firstly, restricted the SAis mandate undermines the effectiveness of 
SAls and calls into question the motivations for their exist-ence in controlling the 
corruption f public sector. For example, the lack of transparency in the management 

In another rudy, Mohammad argues that the SAi and other oversight bodes may be 
facing limits on the scope of audits would affect its role in enhancing accountability 

In Iraq's 
146 Sabhi S�ch, ''Challenges in Combating Corruption and Fixing Accountability: 
Perspective," rnternational Journal of Business and Social Science 5, no. 13 (2014): 64- 72. 
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of public resources in the budget. There are vital gaps in most public budgets and 
accounts 1ue it does not provide information on tax expenditures, outstanding 
guarantees, non-financial assets, and liabilities including contingent ones. Some 
supreme audit insti-tutions cannot audit enterprises if the state has only a limited 
financial interest; others cannot conduct external control over in-temational 
organizations; as well as, others cannot conduct a pre-audit control as a mechanism for 
detecting the risks of corruption. Second, a lack of adequate monitoring and follow-up 
of audit findings. Control over public funds is less effective if audit queries and 
rec-ommendations are not followed up by parliament and acted on by the executive 
branch. Thus, achieving an effective control and by oversight bodies require clear rules 
on financial responsibilities, based on laws and executive directions, but, in Iraq, many 
laws still not exist or vague and inadequate. In contrast, many Commonwealth 
countries, {pr instance, the financial secretary and oversight bodies have legal power 
to surcharf any public officer (i.e., recover from his/her salary) any loss to the 
government arising from that officer's irregularity. Therefore, in these cases it is 
relatively ery to know who is responsible.147 

On the oth1r hand, a critical study on the financial and administrative corruptions is 
found to be one of the problems that has plagued Iraq. Majed indicated that financial 
and admini1trative corruption mainly involves bribery, embezzlement and the looting 
of public funds by public officials which is contrary to the principles oflaw and Sharia. 
The most important reasons for the spread of administrative corruption in Iraq is due 
to weak supervisory institutions, more precisely, the weakness of accountability and 
accounting procedures against perpetrators of corruption. He adds that the existence 

"1 Ayman A,hmed Mohamed, Corruption and Accountabiliry in Iraq (Baghdad: Friedrich Ebert 
Foundation, �rdan and Iraq Office, 2013), 2-20. 

84 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

of oversi� bodies in Iraq is not enough unless it is granted the means to investigate 
and hold offenders accountable. He concludes the need to overcome financial and 
administrative corruption through the activation of the oversight role of Parliament 
and specialized oversight bodies to detect corruption cases such as Supreme Audit 
Institution rnd the Integrity Commission. He also emphasized on the need to hold 
accountablf of all conuption irrespective of their status in the state as well as 
tightening sanctions stipulated in the Penal Code relating to issues of corruption in the 

public sector. 148 

From the �tove, it can be noted that although the previous literature above refers to a 
problem o�spread corruption as result of weak the accountability and sanctions, most 
of them dil not shed lights on the weakness faced by the Iraqi SAi measures in curbing 
corruption. 

In the analytical study on the causes of weakness of the SAi and evaluation of its 
efTectivenctrs in the fight against financial corruption in one of the government 
institutions in Iraq represented by the University of Mosul. Mahmoud, Salem, and 
Ibrahim 149 further discussed the importance of financial supervision in general and 
oversight b� the SAi in tackling corruption through the control of administrative and 
financial 11tivity of state institutions to protect public funds. They focused on the 
importance of Performance Audit practiced by oversight bodies which measures the 
extent of efjficiency of government institutions to achieve its goals in the provision of 

14 Makie Majcd, "Adminislrative and Financial Corruption in Iraq, the Causes and 
Manifestations," Journal of the University ofKarbala 7, no. 2 (2009): 197-205. 
149 Ansaf Mahmoud. Adnan Salem, and Rafia Ibrahim, "Financial Control System and Its Impact On 

Financial Corruption in Iraq, an Empirical Study On the Mosel University," AnbarJournal of &onomic 
and Administrative Sciences 4, no. 8 (2012): 317-36. 
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public services to citizens. They concluded that the most important is weak oversight 
practiced ry oversight bodies in the detection of administrative and financial 
distractio, which leads to corruption because of the ineffectiveness of the means of 
control thjugh the dependence on determining the level of deviations through 
statistics and numbers provided by the internal control units in government 
institutions, Such statistics are not sufficient in detecting deviations unless it has direct 
access to g<;,vemment documents but this power is not bestowed upon by the Supreme 
Audit Instr tion. In conclusion, they recommended the need to strengthen the role of 
oversight bodies in detection of corruption by focusing on control performance and the 
use of technological means to strengthen accountability, in addition to developing the 
skills of the staff of the supervisory bodies. 

It can be concluded that this study was limited to illustrating the weak performance of 
SAi in one of government institutions and dealt with the subject from the economic 
and accounting perspective without addressing the legal obstacles as well as it no 
mention of the possibility of benefiting from the Islam perspective in promoting means 
ofaccount;ility. 

In a statement on the importance of strengthening the means of accountability of the 
SA Is against corruption, Kanaan in his study on "the role of supreme audit institutions 
in control the financial and administrative activity of the state in the United Arab 
Emirates"15P focuses on the legal and administrative concept for financial oversight 
which is exercised by specialized bodies and its importance in the protection of public 
funds from the scourge of corruption at the both the national or international level. 

rsc Newaf Canaen, "Financial Control Over Administrative Bodies," University of Sharjah Journal for 
Humanities 2, no. 2 (2005): 61-82. 
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He adds that there are several obstacles faced by SAls on financial control in the United 
Arab Emirates, for example: negligence of government agencies in dealing with the 

oversight ,odies because of weak coordination between the Court of Audit and the 
executive authority, in addition, the court of audit does not have the power to 
determine the responsibility of the perpetrators of financial irregularities, and this 
situation is not consistent with the modem concepts of the principles and criteria of 
control. �e concluded that there is a need to create a legal framework for the 

imposition lof sanctions and penalties on government agencies that do not cooperate 
with the crurt of Audit, and it should ensure the independence of the Court of Audit 
from the lecutive branch through amendments to the Constitution and the law and 
which is in accordance with the modem international standards. 

Peter and Grabosky, in a study on "corruption in the public sector in Australia and the 
beginning of its appearance in the daily life in some areas of Australia by some officials 
in the po lief sector" explained that the main forms of corruption is bribery and harsh 
penalty is important in the fight against corruption and to deter violators of the rule of 
law. They also recommended that the penalty should be accompanied by counselling 
and awareness through the media and anti-corruption agencies. 151 

Finally, it can be noted that there are confirmed by many compare literatures confirm 
that the clarity of the laws and regulations that govern the mandate of the SAls and its 

relationship with the Parliament contributed to enhancing their role in strengthening 
accountability against corruption. Goolsarran argue that in many Commonwealth 
countries q.ike UK, Canada, Australia etc.,) the supreme audit institution is a core 

isi Larmour l"�er and Peter Grabosky, "Public Sector Corruplipn and Its Control," Auslrafian insJilute 
ofcriminologtno. 143 (2000): 25. 
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against the Government. Parliaments typically rely on supreme audit institutions to 
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audit public accounts. Then a multi-party public accounts committee usually reviews 

reports by the office of the auditor general, considers testimony by witnesses from 

government departments and agencies, and sends its reports to the full Parliament for 

comment and ac-tion, including the accountability of government employees or 

imposing the government accountability in general. 152 

Also, in �ranee there are many fonns of collaboration between the court (SA[) and 

Parliament including, the president of the court mr, at his or her discretion, pass the 

court's findings to parliament's finance committee; A parliamentary committee may 

ask the court to conduct a spe-cific management audit, which typically audits the 

economy, efficiency, and effectiveness of processes in the organization (or 

organizations) being audited; The court's annual report, presented to parliament and 

submit-ted to the country's president, addresses the legal concordance between the 

general accounts of the finance department and the treasury; and In a separate 

document, the court prepares an annual report for parliament on the use of the 

resources made available by the previous year's finance act. Thus, these measures are 

among the basic measures through which the court to further political, administrative 

and criminal account.ability for illegal activities. the clear legal framework that 

governing the regulation of the work of the Supreme Audit Institutions (as in other 

State institutions) contributed to creation of clear and non-contradictory measures to 

strengthen accountability against corruption.U'' 

152 Swatantr,t A. Goolsarran "The evolving role of supreme audit institutions." The Journal of 
Governmentlf'mancial Management 56.3 (2007): 28. 
153 Organi�on for Economic Cooperation and Development (OECD), Achieving High Quality in the Work of Su] I eme Audit Institutions, on:www.oec:;rg/officialdocuments/publicdisplaydocumentpdf. 
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Goldsworthy and Rogers in a study on "The Role of a Modem Supreme Audit 
Institution: The Experience of the United Kingdom" explained that the effective 
oversight undertaken by an independent Supreme Audit Institution (National Audit 
Office" NAO" in the UK) is a key mechanism for ensuring that governments are 
accountable to their citizens. The ability of parliaments and citizens to have access to 
high-qualrr audit reports which cover government income (all income, including from 
taxes, borrowing and the sale of public assets), government expenditure, and the assets 
and liabilities of government, plays a vital role in increasing transparency and 
strengthening democracy. They further confirm that there is a democratic 
accountability of government to citizens; managerial accountability, in which public 
officials in government departments, agencies, and local government are held to 
account by their hierarchical superiors; and legal accountability, consisting of the 
monitoring and enforcement of rules and principles laid down in advance to guide 
behavior. These dimensions of accountability overlap both in theory and in practice. 
In sum up, the process of audit provides information that can be relevant to all three 
dimensions of accountability (i.e., political, disciplinary and criminal accountability). 
It may all involve a judicial or executive role in relation to legal accountability.P" 

After revifiwing several studies that are relevant to this study, there is an inherent lack 
of sufficient research on the relationship between the legal factors that contributed to 
the ineffe,pveness of accountability measures and functional role of the Iraqi SAI and 
ways to jf imize the effects of these factors on its performance in the future. As it is 
noted that ill previous literature relating to the experiences of some countries show the 
154 David aildsworthy and Ian Rogers, "The Role of a Modern Supreme Audit Institution: The 
Experience M the United Kingdom," http://gogov.org.ua/wp, June 9, 2014, accessed September I, 
2017, http://gogov.org.ua/wp-content/uploads/2016/05/. 
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of importance of strengthening the SAis role in imposing accountability, where the 

absence of deterrence and punishment is a real problem and should be highlighted as 

one of the obstacles that affect the effectiveness of oversight against corruption and 

this applies perfectly to the case of the SAi in Iraq. In addition, there is no clear 

reference of necessary to highlight in depth about the promotion of the means of 

accountability against perpetrators of corruption according to of Islamic law in order 

to benefit from the experience of Islam in this situation. This research hopes to 

contribute to fill the very important missing gap pertaining to the insufficient 

accountability measures faced by the Iraqi SAi. 

1.9.4 Studies on Obstacles Related to Immunity Issues 

Faraj in a study on "the story of corruption in Iraq" point out that immunity from 

prosecutiQr was and still represents the most serious obstacles that have affected the 

absence of accountability against corruption. He stresses that it contributed to the 

ineffectiveness of control efforts by the oversight bodies (i.e., Iraqi SAi and COi) and 

the criminal courts alike. The Iraqi constitution of 2005 grants the head of state, a 

prime minister, ministers, members of parliament and many senior officials immunity 

from prosecution for the work they perform during the period of performance of their 

official duties. Although the concept of immunity is a legal system designed to perform 

formal duties for the public interest. However, these texts have been used by many 

Iraqi officials to achieve personal interests and impede accountability. Moreover, the 

Iraqi Co� of Criminal Procedure contains provisions prevent taking any legal 

procedures of prosecuting employees accused of corruption cases without obtaining 

permission from the head of government or the relevant minister. Therefore, all these 

restrictions have contributed to widespread corruption in the public sector, due to the 
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weakness pr measures of prosecution, punishment and laws enforcement related to 
corruption 155 

I 

In another study. Rawdan highlights that immunity from prosecution is one of the 
biggest challenges facing the Iraqi judiciary and oversight institutions in their efforts 
against corruption activities. He added that the immunity granted to officials, whether 
contained in the Iraqi constitution or other laws, should be limited to the narrowest. 
However, there is a clear intention to keep these texts vague and ambiguous to obstruct 
any efforts to control corruption, which is more threatening to the Iraqi people than the 

threat of terrorism. Since 2005, many corrupt officials have contributed to the waste 
of billions of dollars in public funds and escape from Iraq without prosecution, due to 
the immunity status that hampers measures to prevent impunity.156 

On other hrnd, Mahdy confirms that the legal texts on granting immunity to officials 
are one of the main reasons for the ineffectiveness of control against conuption 
activities. He explains that although electricity shortages have been a constant concern 
for Iraqis post-Saddam, and Iraqi officials have claimed that $37 billion has been used 
to address power production in the country, yet the majority of Iraqis only get 
electricity for just five hours a day. This is the ultimate mark of corruption in the 
energy sefr given the government's failure to provide power. One factor that can 
explain th� lack of improvements in electricity infrastructure is corruption in the 
Ministry o�Electricity. In one case the Minister of Electricity, Raad Shala!, was forced 
to resign :J,�er he was accused of embezzling billions by signing contracts with a 

151 Moussa Faraj, The Story of Corruption in Iraq. 
JS6 Salem Rawdan, The Role of the Judiciary m tbe Fight Against Corruplion, Baghdad 2011 (Baghdad: 
Alhuria press. 2011), 22-48. 
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Canadian shell company and a German firm that had declared bankruptcy. However, 
he remained free because of the immunity that enabled him to escape outside Iraq with 
impunity.157 

From their part. Abbas and Ismail in a study on "Corrupt Practices of the Political 
Elites in Iraq After 2003, Foreign Invasion." refer that immunity from prosecution and 
impunity was one of the main reasons of spread corruption in Iraq after 2003. This is 
evident from the analysis of international transparency data that has shown a high rate 

of corruption in institutions controlled by the political elites. The Iraqi political elites 
have the power and influence that allows them to control the state institutions and 
practice of corruption with impunity and without accountability. Corrupt practices by 
the ruling rlitical elites in Iraq had a great role in wasting the country's resources for 
the pursuit of personal interests at the expense of public interest.158 

Moreover, Abdul Rashid Mohammed refers that the underlying causes of corruption 
remain poorly understood and widely debated. Yet both social norms and legal 
enforcement are often mentioned as primary contributors to corruption. Understanding 
the relativf importance of legal causes of corruption is of central importance in 
reforming public institutions to improve governance. The effectiveness of legal 
enforcem,rt has a direct effect on in anti-corruption efforts. If there are clear legal 
provisions ro allow perpetrators to be prosecuted, there will be few opportunities for 
corruption I by government officials. In contrast, many corruption cases may be 
committe4, but without any crackdown on them because of weak legal provisions that 

m Sali Mah�, "Understanding Corruption in /raq.p 63 
158 Saad Sahi Abbas and Norafidah Ismail, "Corrupt Practices ofthe Political Elites in Iraq After 2003, 
Foreign Invasion: From the Perspective ofTransparency International," International Journal of Trend 
in Research 9nd Development 4, no. I (Feb, 2017): 527-31. 
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grant immunity to officials from prosecution. As a result, the legal system to fight 
corruption can contribute to block any strategy to reduce corruption in the case of the 
existence 'f laws legitimizing corrupt behavior, as it found in many Arab countries. 
159 

A review more relevant comparative literature, clearly reveals that immunity from 
prosecution is one of the main legal obstacles to effective SAis' efforts against 
corruption. Rahbani in an article on "political and administrative immunity as 
impediments to fighting corruption in Lebanon," confirms that the high indicators of 
corruption in Lebanon, according to international transparency reports, due to several 
factors, notably the idea of immunity from prosecution. For example, the Court of 
Audit (the Supreme Audit Institution) in Lebanon, as well as the criminal courts, 
cannot take legal action against many officials in public sector only after the approval 
of the administrative and political authority to which the official belongs. Such 
restrictions contribute to the weakness of investigative procedures and evidence and 
help to conceal the effects of corruption offences. Thus, the article concluded that the 
creation of effective measures to control corruption and punish corruptors requires that 
all legal pwvisions relating to immunity be disrupted.l'" 

Ali in a study on "Anti- Corruption Commission and the Effect of Immunity in 
Fighting trrruption in Palestine." confirms while most countries seek to adopt strict 

159 Mohammed Abdul Rashid, Strategic Entrance to Fight Corruption in Some Arab Countries (n.p.: 
Almajd press, 2016), 33-45. 

160 Laila N ola Rahbani, "Political and Administrative Immunity as Impediments to Fighting 
Corruption I Lebanon," al-akhbar, November 21, 2016, accessed September 5, 2017, http://www.al 
akhbar.com. 
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administrative and legislative policies in order to support their efforts to fight 
corruption and prosecute corrupt officials, by contrast, many Arab legal systems, 
including the Palestinian system, include a number of legal provisions that would 
hinder the prosecution of officials Governmental on corruption offenses. One of those 

impediments is immunity from prosecution, which contained in many legal texts as 

privileges for senior State officials. lf the idea of legal and political immunity is 
granted for the purpose of paralleling the burdens of some officials (e.g., the head of 

state, members of parliament, judges, diplomats, etc.). Nevertheless, the immunity 
must be rertricted and regulated by law, or it may become a more serious threat to 
justice an1 state-building. Hence, the immunity of most state officials has hampered 
the efforts of the Anti-Corruption Committee due to the inability to take action on 
many officials responsible for corruption cases committed during their jobs and enjoy 
immunity. Therefore, he concludes that immunity from prosecution contradicts the 
ability of specialized agencies to build effective oversight against corruption activities. 

I 
If the e'.llishment 
mechanisms in the 

of specialized anti-corruption bodies is among the effective 
elimination of this dangerous phenomenon. However, the 

I 

I 

I 

I 

I 

I 

I 

achievement of its objectives does not translate into practice, unless the Commission 
has a clear mandate to combat and eliminate corruption. The process of effective 
combating rrruption requires legal provisions that facilitate the prosecution of all 
persons suspected of committing corruption, and then investigate and bring them to 
trial, with �rompt and effective measures. Also, the effective control of corruption 
requires dJirring those who have been found guilty of corruption crimes, through the 
implemen,..ion of the sentences handed down to them, and not to tolerate their 
implernentenon.t=' 

161 Awaad A1i "Anti- Corruption Commission and the Effect of Immunity on Fighting Corruption in 
Palestine," Ar rb Center for Legal and Judicial Research, 20 I 6, 2-12. 
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Furthermore, Transparency International has published an interesting news feature on 
the numerous examples of corrupt senior politicians relying on immunities to avoid 
prosecution and legal proceedings. The feature, "When immunity becomes a licence 
to break the law" appears here. The feature refers to some examples, including the case 
of Diepreye Alamieyeseigha, the Governor of Nigeria's Ba ye Isa State between 1999 
and 2005. An interesting aspect of that case was the firm rejection by the English 
Courts of the argument that Mr Alamieyeseigha enjoyed immunity from criminal 
prosecution in the UK because of the constitutional immunity he enjoyed under the 
Nigerian constitution. During his period in office, Mr Alamieyeseigha accumulated 
(directly and indirectly) properties, bank accounts, investments and cash outside 
Nigeria exceeding US$20 million in value. His portfolio of assets included accounts 
with five banks in the United Kingdom and further bank accounts in Cyprus, Denmark 
and the United States; four London properties acquired for a total of US$9.6 million; 
a Cape Town harbour penthouse acquired for almost US$2 million, and about US$2 
million in cash stored in one of his London properties. This was in addition to 
substantial f omestic wealth. Nigerian and UK law 9nforcement agencies alleged that 
his assets rrived from a combination of the theft of public funds and bribes paid by 
contractoil for the award of public contracts. Thus, despite the differences of legal 
systems, thf case briefly illustrates the negative effects of immunity from prosecution 
as the main obstacles to combating corruption in countries.162 

Last but not least, an analyzing the negative effects of immunity from prosecuting anti- 
corruption measures, Fisman, Raymond, and Miguel in study on "Corruption, norms, 

162 Transpar�cy International, "When immunity becomes a license to break the law." lexology, May 13, 2013, acc1ssed September 5, 2017, https://www.lexology.com/library/. 
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and legal �nforcement" argued that the weakness of measures related law enforcement 
in controlling corruption, as a result of immunity from prosecutions, has a direct 
impact on corruption that committed by government officials. They discussed this 
phenomenon by analyzing the parking behavior of United Nations officials in 
Manhattan who exploited the idea of diplomatic immunity to evade penalties for 
violations of parking. Until 2002 diplomatic immunity protected UN diplomats from 
parking ,forcement actions. While recognizing the impact of moral standards on 
restricting the conduct of diplomats, it was found that weak law enforcement had a 
strong i,act on corruption. In contrast, after 2002, when enforcement authorities 
acquired �e right to confiscate diplomatic license plates of violators, unpaid violations 
dropped sharply in response. Therefore, they concluded that in a setting of zero legal 
enforcement of violations can be considered one of the key factors for official 
corruption. While behavior could be changed when legal enforcement increased, not 
only in theory but also into greater actual enforcement on the ground.163 

In sum u�r after reviewing several studies that are relevant to this study, there is an 
inherent lack of sufficient research on the relationship between the immunity issues 
and functi1nal role of the Iraqi SAT and ways to minimize the effects of these obstacles 
on its perfprmance in combating corruption in the future. In addition, there is no a 
specific frrus of what constitutes the legal factors that related to enhancing the SAi 

role in imlfsing accountability without an obstruction to it and to ensure get tangible 
results lead to improving the functional role of the Iraqi SAi. This study, therefore, 

163 Fisman, aymond, and Edward Miguel. "Corruption, nonns, and legal enforcement: Evidence from 

diplomatic ptrking tickets." Journal of Pofuical economy 115.6 (2007): 1020·1048. 
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tries to fill the gap by identifying the new mechanisms governing the functioning of 
the legislation of laws necessary to the Iraqi SAi in building an effective control on 
corruption in public sector, by strengthening the accountability and prosecution on 
corrupt a4ivities. 

1.9.S Stu1ies on Obstacles Related to Overlapping Jurisdictions Between the 

IM!r SAi and other Oversight Bodies 

In a study on the national bodies to combat administrative corruption and the corrupt 
in Iraq, Mohammed refers to the relationship between the spread of financial and 
administrative corruption and the absence of oversight bodies, where the weak 
oversight and the absence of oversight bodies is considered a direct cause of the spread 
of corruption in government institutions. He pointed out that to overcome this problem, 

I 

the count�ts including Iraq have adopted the establishment of oversight bodies to 
strengthen real control of government institutions to confront corruption that exists in 
the public rector. He added that the SAi is the oldest and highest oversight body in 
Iraq, but t�e economic and political developments have resulted in the emergence of 
new forms of corruption. New oversight bodies such as the Integrity Commission and 
the Office of Inspector General in ministries were established to enhance the fight 
against corruption. The study explained that the presence of multiple oversight bodies 
specializing in the fight against corruption is one of the important things in countries 
which sought to promote democracy in its governance and promote the idea of 
accountability of perpetrators of crimes of corruption. However, Mohammed believes 
that the establishment of the Integrity Commission and the offices of the Inspector- 
General in addition to the Iraqi SAI did not contribute to reducing levels of corruption 
in the public sector. The reason for this is the absence of a legal mechanism for 
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cooperation and coordination between these institutions. Moreover. there is a 

similarity In its mandates in auditing, inspections and review of government activities. 
ln the end, the researcher concluded that in light of the overlapping mandates, there 

will be no effectiveness in combating conuption, because of the fragmentation of 

oversight efforts and the absence of its objectives. 164 

In another study, AI-Ukaili confirms that one of the factors contributing to the spread 
corruption in Iraq is the multiplicity of anti-corruption agencies without any 

coordination of functions of these agencies. He stresses that although the Iraqi SAi is 
the main oldest institution to monitor government activities and address corruption, 

the US °4upation (CPA) has established other two agencies to fight corruption. It is 
strange th� both the Integrity Commission and the inspectors' offices are given similar 
and overljpping mandates with the Iraqi SAI in the inspection and auditing of 
governme,t activities to strengthen accountability against corruption. He concluded 
that the oyerlapping of the mandates between these agencies contributed to the 
weakness �f supervision against corruption because of the difficulty of achieving the 
objectivesll of strengthening accountability and prosecution against corruption 
activities. li5 

Accordingly, it can be noted that although the above studies indicated the importance 
of having several oversight bodies against corruption and the problem of overlapping 

164 Thamer ;hammed, "National Agencies to Fight Corruption," Kuja Journal of Legal and Political 
Science no. 9 (2008): 195-214. 
16s Rahim 11assan Al ukaili, Corruption, Definition, Causes. Effects and Means of Combating 
h (Baghdad: f,-1 Hakimah press, n.d.), 27-32. 
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mandates, however, it did not shed light on how the overlap between these bodies 
effect on ie Iraqi SAi role in control conuption. 

In the same context, al-Jubory and al-Fahdawi in a study on the "competence of 

independent oversight bodies in combat financial and administrative corruption in 
Iraq", shed light on the oversight functions undertaken by oversight bodies in Iraq, 
represented by the Iraqi SAi, the Integrity Commission and the office of Inspector 
General,� well as the history of the emergence of these institutions in Iraq. They refer 
to development functions of these bodies in auditing. inspections and review the 
financial �d administrative activities of the state to protection the public funds from 
corruption, especially after the expansion the Iraqi government activities after 2003. 
They concluded that the existence of these independent oversight bodies in lraq can 
contribute to raising the level of performance of government institutions in the face of 
corruption that has spread in mainly in the public sector. However, there is an urgent 
need to find legal mechanisms to coordinate the functions of these oversight 
institutions in a legal framework that ensures effective control of corruption. The 
reason is tat weak coordination and cooperation between these institutions will be 
reflected 1r its effectiveness in controlling corruption ectiviries.l= 

In an analytical study on the role of oversight bodies in the fight against corruption, 
I 

Hussein explains that the causes of corruption in Iraq and the Arab countries is due to 
several facrrs including: political authorities not being subjected to oversight and the 
ignorance rf citizens or their fear of expressing an opinion with the absence of 

democracyi He points out that the oversight bodies in Iraq, represented by the SAI, 

166 Maher alrfubouri and majid al-Fahdawi. Competencies of Independent Oversight bodies. 18-21. 
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Integrity Commission and the office of Inspector General are legal institutions 
established to fight all forms of corruption in the state institutions. He concludes that 
corruption has a negative economic and social impact on the lives of citizens, thus, 
there is a 1eed to strengthen the role of specialized oversight bodies in the face of 
different forms of corruption through the promotion of transparency in government 
institutionr and the adoption of effective legal means of accountability imposed upon 
perpetrators of corruption in the government sector. However, the effectiveness of 
these bodies requires the existence of clear legal mechanisms to coordinate their work, 
especially in the field of overlapping and similar mardates. The reason is that the lack 
of coordination and cooperation between these institutions and absence the dividing of 
its overlapping tasks is equal in terms of the absence of control itself. 167 

Indeed, the literature above addressed the importance of having multiple oversight 
bodies in Iraq as part of evolution the legal and institutional institutions of Iraq after 
the US occupation in 2003. The goals of these institutions are to strengthen the legal 
procedures in dealing with corruption. However, these studies still not shed light on 
the proble1 of overlapping and conflicting of mandates that have developed between 
the Iraqi S�preme Audit Institution and new oversigtt bodies, particularly, in the light 
of the high �evels corruption in Iraq. 

On the oth' hand, Hassan Bakri 168 in his article on the "achievements of the oversight 
bodies wit,ut the required level and evidence ofrarpant corruption," argues that the 

167 Hassan ffu�sein, "Role of Regulatory Agencies in th1 Fight Against Corruption," nazaha, 
://www .nazaijuq. 
168 Talal Hassan Bakri, "Achievements Oversight Bodies Without the Required Level and the Evidence 
Rampant lcorruption," £-Riyadh newspaper, 03/Q3/2015, accessed June 16, 
2015 ,  http://www.alriyadh.com/1044756. 
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existence pf SAis does not have a practical benefit unless there are clear legal 
framewot to regulate the work of these bodies, especially when there are several 
obstacles facing the work of SAis. These includes the multiple oversight bodies with 
overlapping functions that weaken its role in the fight against corruption such as the 
situation in Saudi Arabia. He also said that the spread of corruption is the natural result 
ofweakner or imbalance in the legal systems or its application. It also overlaps with 

the functions between SAls and the absence of deterrent penalties against the corrupt. 
He concluded by talking about the need of a refonn process in the role of oversight 
bodies in the face of corruption through the adoption of clear legislations that defines 
competencies clearly which prevents of any form of overlapping functions between 
these bodies. 

In analysis the negative effects of multiple anti-corruption bodies with overlapping 
jurisdictionf in comparative literature, Chene and Hodess in an article entitled 
"Coordina,1on mechanisms of anti-corruption institutions" explain that the success of 
Anti-Colftion Commissions strongly relies on the effectiveness and cooperation of 
many oversight institutions such as the prosecutor, the ombudsman, the auditor general 
and the cours whose contribution and interaction play a crucial role. Yet, experience 
worldwide [ndicates that in most countries, cross-agency coordination remains weak 
or inexistent. Law enforcement agencies are often not well connected and integrated, 
due to their wide diversity, overlapping mandates, competing agendas, various levels 
ofindepenrnce from political interference and a general institutional lack of clarity. 
Therefore, rey refer that channels for ensuring effective inter-agency cooperation 
often invol�e setting up a new coordinating body or unit. Country experience from 
Uganda, Sfth Africa. Bulgaria, Georgia or New South Wales indicates that this 
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coordinating agency should have sufficient authority, resources, capacity and political 
backing to perform its mandate and compel line ministries to implement the national 
anti-corruption agenda. Further accompanying measures can be envisaged to foster 
effective cross-agency cooperation, including the organization of joint training, 

proactive communication and infonnation exchange using information technology, 
monitoring the implementation of anti-corruption efforts or support provided to 

government agencies to implement anti-corruption programmers.169 

From a review of the above studies, it is evident that the problem (of overlapping and 
conflicting jurisdiction) is also considered one of the problems which received interest 

from many Arab and foreign literature specifically the Iraq's neighbors, which 
enhances the need for research on this matter to see the consequences of this problem 
on the performance of the Iraqi SAi against corruption in public sector. Meanwhile, 
given the above studies do not give much space to the obstacles related to overlapping 
mandates r affect the effective role of the Iraqi SAi and what strategies should be 
taken to 1re these obstacles, the researcher hopes to fill these missing gaps through 
this study. 

1.9.6 Studies on Obstacles Related to Failure in Adopting the Principles of Islamic 
Law rn Controlling Corruption 

Shaker in a study on "The impact of Islamic financial control thought on the 
developme11 of oversight and comparing It with a contemporary thought: Theoretical 
Comparativ4 Study" points out that one of the main factors of the ineffectiveness the 
1� Marie Chene and Robin Hodess. "Coordination mechanisms of anti-corruption institutions." U4 
Expert Answers, Anticorruption Resource Centre, Transparency /nternaliona/ & Chr. Michelsen 
Institute. Retrieved 15.2 (2009): 2015. 
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control on corruption is the omission of adopting the Islamic approach. Islamic law 
through tt"!f Koran and Sunnah laid clear foundations for effective control against 
corruption I activities. The establishment of a fair distribution of wealth, the 
establishment of strict control mechanisms, the prohibition of theft, embezzlement and 
nepotism, and the development of preventive and deterrent measures against illegal 
activities ar all fixed rules of Islamic law and applicable at all times and to all 
societies. 'aker asserts that many Muslim communities, as in Iraq, need to create 

regulatory institutions that espouse Islamic thought in censorship against corrupt 
activities. Otherwise, all efforts to develop the control against corruption will have no 
influenced in the face of corruption. Therefore, the study concluded that Iraqi oversight 
institutions, particularly the Iraqi SAi, need legal rules that allow them to apply Islamic 
standards in the exercise of their functions in building effective control over 
govemme�, activities. Punishment of corrupt officials and politicians without 
discriminatkm should be pursued vigorously so that it can serve as a deterrent to others. 
To achieve fhis, Islamic moral teachings believe in the equality of all before the law 
and as such all those who are involved in corruption should be punished equally 
irrespective of ethnic, social, economic or political consideration.F'' 

In a study on the approach of Islam in the face of corruption, Abdul Baqi argues that 
the principles and foundations of Islamic law in regulating matters of financial 
oversight ,dies against corruption is one of the issues that should be taken into 
consideration, especially in the Arab and Islamic countries which considers Islam to 
be a fundamental source of legislation. He added that the fight against corruption and 

170 Tman Sh�r, "The Impact of lslamic Financial Tnspection Thought On the Development of Inspection Comparing It with Positive Thought Theoretical Comparative Study," Journal of 
Accounting a Financial Studies 1, no. 18 (2012): 155-91. 
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the proseQrion of the corrupt officials was one of the priorities of Islam. Allah does 
not like c�rruption, the afterlife is the share of those who presented themselves as 
offerings for goodness and tackled corruption. Almighty says in Surah AI-Qasas "That 
Home of the Hereafter We shall give to those who intend not high-handedness or 
mischief on earth: and the end is (best) for the righteous". Therefore, Islam stresses on 
punishment of corrupt people; to restore the right to those who deserve it first and to 
prevent the movement of corruption that expands and extends through it. He concludes 
that Islam ;s an integrated approach to life and regulates human life based on moral, 
political, s4cial, economic and cultural aspects. The approach of Islam in addressing 
all aspects r life was not for a specific time or a certain place or category of people 
but absorbed by all forms of life and their variants. Islam is a message about values 
and morals and this embodies the words of the Prophet Mohammed (peace be upon 
him) (I am sent to complete high morals). 171  

In the same context, Hamad Bashir in a study on "the concept of corruption in the texts 
of the Qutr and the Sunna" argues that the fight against corruption and the 
elimination \of its causes and the deployment of goodness and virtue were the most 
fundamental topics approached by Prophet Mohammed (peace be upon him). He adds 
that Prophet Mohammed approach (PBUH) is clear and consistent in the fight against 
corruption rd the corrupt and some of his words (peace be upon him) are: "Blessed 
for the str4gers who are repairing what is corrupted by people after me from the 
Sunna" Narrrted by al Tirmidhi, "and his emphasis, (peace be upon him) "maintain the 
money from corrupt." He concludes that in spite of the controls on corruption adopted 
at the beginning of the emergence of the Islamic state depends on religious and moral 
171 Ali Abdul afqi, "The Islamic Approach in the Face of Corruption and the Corrupt," banner of Sharia 
site publicatioar, August 23, 2008, accessed June 12, 2015, http II www.shareah.com. 
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scruples for a Muslim, but the development of the financial and administrative affairs 

of the Islamic state led to the adoption of a specialized oversight exercised by 

independent bodies (the Board of Grievances, the Board of Al- Hisbah) which have 

oversight of public funds in order to protect it from waste and corruption and punish 

anyone who attacks it. m 

From his part, Muslim in his analytical study on the concept of administrative 

corruption and mechanism being treated under Islamic law refers that Islam has clearly 

identified corruption and made the main foundation and principles to tackle this 

phenomenon. From the most important foundations identified by Islam to fight 

corruption is strengthen the religious and moral scruples inside the Muslim society by 

the teachings ofQur'an and Sunnah. Due to the economic and social developments, 

Islamic Sharia has established specialized bodies (e.g., Board of Grievances and the 

Office of Hisba) to expose and tackle corruption, as well as to impose effective 

sanctions against the perpetrators of corruption crimes. In the end, the researcher 

recommended the need to adopt the provisions of Islamic law in order to create an 

effective environment to fight corruption. 173 

Moreover, Ahmed Sayed in his study on ''the origins of oversight in contemporary 

Moreover, Ahmed Sayed in a study on "the origins of oversight in contemporary 

systems and Islamic law'' confirms that Islam has created effective mechanisms to 

control corruption through specialized institutions such as the Board of Hesba and the 

Grievances which were established to prevent injustice and corruption. He pointed 

172 Ali Hamad Bashir "The Concept of Corruption and Types of Texts in the Light of the the Qur'an 
and Sunnah,"Journal the University o/Quran and Islamic Sciences no. I (2005): 72-95. 
113 Firas Muslim, "Prevention of Administrative Corruption from the Perspective of Islamic 
Thought," Journal of Baghdad College of Economic Sciences no. 36 (2013): 140-60. 
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refer that one of the main characteristics of Islamic oversight institutions is possessed 
a comprehensive mandate to control state activities and officials. It also has strong 
powers to censor and hold accountable all officials, including rulers. He concludes that 

if the countries nowadays want to seek on effective mechanisms in tackling corruption, 

the modem legal regulation on control corruption must be adopted the Islamic 

principles in regulating the oversight institutions. 174 

In relation to the failure on implementing Islamic law in Iraq, Adhab refers that 
although the Iraqi constitution of2005 stipulates that Islam is the official religion and 
is a main source of legislation, this provision does not provide guarantees for the 
adoption oflslamic law in Iraqi legislation. This is because the Iraqi Constitution gives 
this option to the legislative authority in a possibility of adopting the principles of 
Islamic law in legislation, alongside, other sources such as the principles of 
democracy, international agreements and the approach of other countries. Given the 
absence of� constitutional obligation of legislative authority to abide the principles of 
Islamic lai1 most Iraqi legislation and official institutions (with the exception of laws 
relating to 'e organization of family affairs in marriage, divorce and inheritance) did 
not followl !the Islamic framework in organizing the affairs of society, although 
Muslims arr the majority in Iraq. Thus, He concludes that the relationship between 
religion an� state remains as a theory unless there are constitutional provisions that 
oblige the legislator to establish institutions and establish laws adopt the principles of 
Islamic law and can be applied in pracrice.!" 

174 Salah Ahmed Sayed, The Origins of Oversight in Contemporary Systems and Islamic law (Cairo: 
Dar-Alnahtha, 2012), 186. 
m Hussein Adhab, Controversial Issues in the Iraqi Constitution 2005: The Relationship between 
Religion and State(Basra: Al Ghadeer Press, 2008), 22-74. 
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On the other hand, in a study on the effectiveness of fighting corruption according to 
the Islamic perspective, Abdullah confirms that the main reasons of spread corruption 
in many countries (as in Nigeria) is the failure on adopting the principles of Islamic 
law in the mechanisms that designed of fighting corruption. The Holy Quran set clear 
principles and teachings to prohibit all forms of corruption in light of the consolidation 
of the Islamic values of society and deterrent measures against illegal activities. The 
Prophet Muhammad (PBUH) complied with the teachings of these verses and taught 
the companions to do the same. He warned them of corruption devouring people's 
wealth wrongfully in order to live in luxury. Throughout his life, the Prophet (PBUH), 
as well his righteous companions, has never given regards to wealth and the world in 
general. When any wealth comes to him either from booty or gift, he disbursed it to 
the poor to ensure that wealth circulates among the poor. Abu Dharr reported that the 
Prophet (PBUH) said: l would hate to possess as much gold as mount Uhud and then 
to allow three days to pass with a single dinar remaining with me except that which I 
may hold ir the cause of religion, rather, I would give it away to God's servants this 
way and that, on my right and left and in the back. These facts have shown the anti- 
corruption posture of the Prophet (PBUH) and his companions. Had it been the Prophet 
(PBUH) heaped wealth for himself and his family, the companions would have 
emulated the behavior. The study concluded that in our contemporary Nigeria for 
instance, m�ny of our public servants and politicians compete with one another in 
accumulation of wealth, driving expensive cars and constructing multi-million houses. 
In the process, many of their lieutenants and subordinates become enticed and 
therefore emulate them. Resultantly, the rate of corruption in form of embezzlement 
and misappropriation of public funds become on the increase. In the end, the researcher 
suggested that all laws which to hinder the effective performance of the anti-corruption 
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agencies should be repelled. Similarly, all sections that seem to be fortifying or 
encouraging corruption, in any way, should be reviewed. As also of Independent 
Corrupt Practices and Other Related Offences Commission and the Economic and 
Financial Crime Commission should create units in their organizations that will deal 
with religious-cum-moral approaches to fighting corruption. The units can trace the 
history of righteous persons who lived in the past. The way and manner they conducted 
themselves and how they ended. Similar thing should also be done to the ungodly that 
lived in the past. This is very important and likely to help in molding people's 
character.176 

Jn conclusion, after reviewing several studies that are relevant to this study, there is an 
inherent lack of sufficient research on the relationship between the failure of adopting 
the Islamic principles and the functional role of the Iraqi SAi in control corruption, 
and ways of minimize the effects of these obstacles on the Iraqi SAi performance in 
building an effective control on corruption. This research, therefore, hopes to 
contribute filling the very important missing gap pertaining to the factors that 
contributed the failure to take the principles of Islamic law against corruption as one 
of the mai legal obstacles faced by the Iraqi SAi in taking an effective control in 
combating corruption in public sector. 

I. IO Organization of The Thesis 

The thesis ,rsists of eight chapters. It is organized as follows: 

176 Abdullah, Aliyu. "Curbing Corruption Among Public Servants and Politicians In Nigeria: The Role 
Of Islamic Moral Values." 
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limitations, related literature and outline of the chapters. 

chapter discusses the overview of evolution the SAi functions after 2003, under the 

in 1927 during the monarchy in Iraq, the evolution of the importance SAi under laws 

d experiences of countries. It also provides an analysis of the main 

independence of the Iraqi SAi in the fight against corruption. It discusses 
fthe principle of SAi's independence from the international foundations 

which enacted in 1968, 1980 and 1990 during Saddam's regime stage. Finally, this 

features of the Iraqi SAi's independence in accordance with the constitutional and legal 

Chapter One includes the background of the study, problem statement, research 

Chapter Two discusses an overview of the historical evolution of the SAls in 

questions, research objectives, significance of the study, research methodology, study 

combating corruption. This chapter equally discusses the evolution the Iraqi SAi in 

combating corruption in the public sector. This chapter addresses the concept of public 

new laws which are regulating the SAi role in deal with the cases of corruption. 

sector corruption and the general principles of the development the SAis functions in 

combating corruption since its establishment under Law of supreme audit institution 

functions in combating corruption. 

weakness e independence of the Iraqi SAi on its performance in controlling 
corruption� the public sector. This chapter discusses and analyzes the influences of 

Chapter Th answers the first research question, which deals with the influence of 

perspective 

' weakness t, 
the concep� 

texts, and finally the factors of the weakness of its independence, and the effects on its 
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Chapter Four answers research question two to analyze the objective related the 

obstacles facing the Iraqi SAi's measures in imposing the accountability and 
responsibility against corruption. This chapter discusses the constraints of the Iraqi 
SAi' measures of accountability and strengthening the control against corruption. It 
addresses the problems related to the weakness of the legal guarantees relating to 

preventive procedures that granted to the Iraqi SAi in enhancing the transparency and 
accountability on public sector activities. It also analyses the problems that have 
contributed to reducing the effectiveness of the Iraqi SAi's measures in promoting 
political, disciplinary and criminal responsibility and its effects on the SAI's functions 
in combating corruption and prosecution the offenders. 

Chapter Five also answers the second research question which deals with the obstacles 
facing the Iraqi SAi's measures in imposing responsibility against corruption. These 
obstacles related to immunity from criminal prosecution that confronting the Iraqi 
SAi's ability and criminal courts in the application of justice against the perpetrators 
of corruption. It discusses the problem related to immunity from prosecution and 
follow-up of legal proceedings against corruption activities and offenders in the public 
sector. This chapter, therefore, provides an analysis of the negative effects of immunity 
granted to senior state officials. In addition, it discusses another form of immunity 
granted to �ublic sector employees under legal provisions that have contributed in 
obstruction' re application of justice against the perpetrators of corruption offences in 
Iraq. 

Chapter Six provides an answer to research question three which examined the key 
obstacles confronting the Iraqi SAi as a result of overlapping functions with the new 
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oversight bodies established by the CPA after 2003. It discusses and analyzes the 

effects of overlap and conflict of legal jurisdiction on the Iraqi SAI' role against 

conuption. This chapter, therefore, deals with the problems related to the legal 

mechanism f establishment the Integrity Commission and the offices of the Inspector 

General by e CPA, the relationship between the Iraqi SAi and these oversight 

institutions light of overlapping jurisdictions, and finally the impact of overlapping 

and conflicts on the Iraqi SAi performance in the fighting corruption in Iraq. 

Chapter Seven answers the fourth research question, which has to do with the influence 

of Islamic law principles in enhancing the Iraqi SAI's role in combating conuption, 

and obstacles which faced it in the adoption of these principles is provided. This 

chapter intends to look at the principles of Islamic law in anti-corruption by specialized 

oversight bodies. It also addresses the main principles of Islamic law in combating 

corruption; the criteria of Islamic law in regulation the oversight bodies that have 

independence and comprehensive mandate in an implementation of all the provisions 

of Sharia law and the implementation an effective control on public sector activities; 

and finally discusses the factors that prevent of applying the Islamic approach in the 

Iraqi legal framework for controlling public sector activities, and its impact on the Iraqi 

SAi's role in promoting an effective control on corruption. 

Chapter Ei�ht is conclusion chapter. It presents the major findings by showing the 

implications of the study on the legal obstacles faced the functional role of the Iraqi 

SAi in anti-corruption after 2003. It also discusses the possible recommendations and 

suggestions that would build an effective oversight against corruption by Iraqi SAL It 
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also presents the practical and theoretical contributions to the study and provides 

suggestions of the future researches. 
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CHAPTER TWO 

OVERVIEW OF EVOLUTION THE FUNCTIONS OF THE 

SUPREME AUDIT INSTITUTIONS IN COMBATING 

CORRUPTION TN PUBLIC SECTOR 

2.1 introduction 

This chapte, presents an overview of the historical ev1lution of the SAJs in combating 

corruption. At first, the researcher will start by giving a brief definition of corruption 

in the public sector. Then, this chapter will discuss the general principles in the 
development of the SAi's functions by a review the concept of control over the public 
sector activities and the SAi's contributions in combating corruption. This chapter also 
describes thj evolution of the Iraqi SAi in combating corruption since its establishment 

under the Lr of the Supreme Audit Institution in 1927 when Iraq was a monarchy 
and the evolution of the importance Jraqi SAi under the laws which were enacted in 
1968, 1980 and 1990 during Saddam's regime. Finally, this chapter discusses the 
overview ofre evolution of the Iraqi SAi's functions after 2003 under the new laws 
that regulating its role in dealing with the corruption in public sector. 

2.2 The Meaning of Public Sector Corruption 

There is no doubt that corruption is a phenomenon known by human societies since 
ancient times. It also considered to be a universal phenomenon that does not belong to 
a certain community or a specific historical period, but it is inherent to human 
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civilization and an integral part of the political, social and economic conflicts.177 

Nevertheless, corruption at the present time has become a worldwide phenomenon that 
occurs in various ways and forms throughout the world regardless of the development 
level of the countries.178 It is considered as a harmful virus that undermines political 
culture of nations, fair allocation of resources, wellbeing of societies and the trust of 
citizens in their governments. Furthermore, corruption eats away public confidence in 
political organizations and leads to disrespect for the rule of law, it distorts the 
distribution of resources and chips away competition in the open market and has a 
harmful effect on investment, growth and development. It also demands an excessively 
high price from the poor by preventing them from gaining access to vital basic 
services. 179 

Indeed, due to the pervasive nature of corruption nowadays, the concept of corruption 
has always dominated discussions across the globe at different fora among 
communities and in the academic arena. However, there has been no agreement on 
identifying a common definition of corruption yet. Conceptually, corruption is a form 
ofbehaviorwat departs from ethics, morality, tradition, law, and civic virtue. Whereas, 
in practice t�e term "corruption" is used as a reference for a large range of illicit or 
illegal activities.P" 
177 Mahmoud Abdul, "The Concept of Corruption and Its Standards," the magazine of the Arab.future, 
Beirut 302 (2004): 34-62. 

1 7 8 •  Muhammad Tariq Khan, Naseer Ahmed Khan, and Khalid Mehmood, "Corruption: Causes and 
Effects in Pakistan's Case (A Review Research)," International Journal of Business and Behavioral 
Sciences 2, no. 6 (2012): 79-91. 
179 Jorge Martinez Vazquez, Robert M. McNab, and Stephen S. Everhart, "Corruption, Investment and 
Growth in Developing Countries," DRMI Working Papers Ongoing Research, 2005, accessed March 2, 
20 l 6,http://calhoun.nps.edu/bitstream/. 
180 Inge Amundsen and Tone Sissener, Research On Corruption a Policy Oriented Survey (n.p.: 
Norwegian Agency for Development(NORAD), 2000), 10-34, accessed March I, 
2016, http://citeseerx.ist.psu.edu/. See also, Jamal Ibrahim, Criminal Forms of Administrative 
Corruption in the Iraqi Penal Code (Baghdad: Al-hikmah Press, 2009), 21-34.; Mustafa Hamid, 
"Financial and Administrative Corruption and Its Impact On Unemployment" (MA diss., University of 
Baghdad, Colll�ge of Administration & Economics, 2014), 63-82. Sabah Kadhim, The Role of Public 
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The purpose of this study is to clarify the definition of corruption in the public or 
government �ector. It must be noted that even though there is no universal or common 
definition as to what amounts to corrupt behavior, the most important definitions have 
the same emphasis, i.e. misuse of public authority or position for own advantage. Thus, 
corruption has been described as behavior that contravenes established rules for one's 
own gain and profit, attempts to acquire wealth or power using illegal means, personal 
gains at public expense, abuse of public power for private benefit, or conduct which 
deviates from the official duties of a public servant to acquire personal gain. The 
definition includes bribery (the use of money to distort the judgment of a person who 
holds a position of trust), nepotism (the granting of patronage because of private 
relationship instead of trust) and misappropriation (illegal acquisition of public 
resources for personal use). 1 8 1  

In the meantime, the World Bank's definition of corruption is the abuse by a public 
officer for personal profit through rent-seeking activities such as a public officer 
accepts, sorits or extorts a bribe. Corruption also occurs when private agents offer 
bribes to puff tic officers to get around public policies and processes to gain competitive 
advantage �jd profit or even when there is no bribery, through patronage and nepotism 
that results f the stealing of the state's assets or diversion of the state's resources. 182 

Authorities in he Fight Against Administrative Corruption (Baghdad: Baghdad University Press, 2008), 
22. 
181 Susan RosrrAckerman, Corruption and Development (Wasljington: The World Bank, 1997), 35-54, 
accessed March 1 ,  I  20 I 6, http://www 
wds.worldbank.org/servlet/W DSContentServer/1 W3 P/1 B/1998/04/0 I /pdf. 
Also, Subhi Mansour, The Ethics of Public Office and Admirislralive Corruption (Cairo: the Arab 
Organization (or Administrative Development, 2008), 25. 
182 Petter Lan�seth, Rick Stapenhurst, and Jeremy Pope, The Role of a National Integrity System in 
Fighting Co171'ption(Washington: The Economic Development Institute of the World Bank, 1997), 3- 
4, accessed March I, 2016,https://www.researchgate.net/profile/Rick Stapenhurst/publication/. See 
also, Michael Johnston, What Can Be Done About Entrenched Corruption? (Washington: The world 
bank, 2007), 69-90. http://www 
wds.worldbank.org/servlet/WDSContentServer/lW3P/IB/1998/04/01/pdf. Tara Polzer, Corruption: 
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This definition is similar to that employed by Transparency International which 

maintains that corruption involves behavior on the part of officials in the public sector, 

whether politicians or civil servants, in which they improperly and unlawfully enrich 

themselves, or those close to them through their misuse of public power entrusted to 

them.183 

Accordingly, corruption may include a wide range of illegal activities such as bribery, 

embezzlement, extortion, favoritism, waste of public funds, graft, blackmail, money 

laundering, nepotism and so forth. Corruption may also be classified as grand and petty 

corruption. Grand corruption is corruption that prevails at the highest levels of a 

government, leading to a broad erosion of confidence in good governance, the rule of 

law and economic stability. Whereas, petty corruption can involve the exchange of 

very small amounts of money, the granting of minor favors by those seeking 

preferential treatment or the employment of friends and relatives in minor positions. 

The difference between grand corruption and petty corruption is that the former 

involves the distortion or corruption of the central functions of the government, while 

the latter develops and exists within the context of established governance and social 

frameworks.184 

From the fonegoing, it can be noted that most of the definitions of corruption are 

usually focus on the clarification of its forms. Therefore, it is possible to argue that 

Deconstructin he World Bank Discourse (London: Development Studies Institute (DESTIN), 2001), 
8-44. 
183 https://www.transparency.org/., Peter Larmour and Peter Grabosky, "Public sector corruption and its 
control, Trends and Issues in Crime and Criminal Justice," Australian Institute of Criminology no. 143 
(2000): 1-6, accessed March l, 2015,http://www.aic.gov.au/media library/publications/tandi pdf/. 
184 Manyaka R.K and N. W. Nkuna, "The Phenomenon of Corruption in the South African Public 
Sector,"Mediterranean Journal of Social Sciences 5, no. 27 (2004): 1572-8 l . ,  David Chai kin and Jason 
Campbell Sharman, Corruption and Money laundering (New York: Palgrave Macmillan, 2009), 8, 
accessed March 1, 2016, https://books.google.com.my/books. 
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corruption is well understood through its forms. Due to the many specific forms of 

corruption, they are clearly defined and understood under �he subject of numerous 

legal or academic definitions. In addition to that, many forms of corruption are 

criminal offences, although in some cases governments consider that specific forms of 

corruption are better dealt with by regulatory or civil law controls. 

In this regard, the United Nations (UN) for example, in early 2002 during the 

negotiations of the Convention against Corruption (UNCAC), one of the options under 

consideration was not to define corruption at all, but to list specific forms or acts of 

corruption. 185 Hence, UNCAC, was more precise as it enumerates the activities that 

may constitute corruption in the public sector, for example. 186 

First; The active and passive bribery of domestic and foreign public officials and 

officials of public international organizations, with active bribery as referring to the 

payment of a bribe and passive bribery as referring to the receipt of the bribe. 

According to Article 15  of UNCAC, bribery includes, (a) The promise, offering or 

giving, to a public official, directly or indirectly, of an undue advantage, for the official 

himself or herself or another person or entity, in order that the official act or refrain 

from acting in the exercise of his or her official duties; and (b) The solicitation or 

acceptance by a public official, directly or indirectly, of an undue advantage, for the 

185 UN Anti-irruption Toolkit, Global Programmer Against Corruption Un Anti-Corruption Toolkit, 3rd Ed. (Vienna: United Nations Office On Drugs And Crime, 2004), IO, accessed March 2, 2016,http://www.old.acrc.org. ua/. 
186 See, The �nited Nations Convention against Corruption, "Review of Anti-Corruption Agency Implementing Legislation and Laws Related to Uncas Self-Assessment Checklist," UN office on drug and crime, T aq, accessed March 1, 2016,http://gjpi.org/wp-content/uploads/2009/0 l /uncac-self 
assessment-final.doc. 
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official himself or herself or another person or entity, in order that the official act or 
refrain from acting in the exercise of his or her official duties. 187 

Second; The embezzlement of property in the public sector and misappropriation or 
diversion of property by a public official. These actions include, when a public official 
is involved, embezzlement, misappropriation or other diversions to his or her benefit 
or for the benefit of another person or entity, any property, public or private funds or 
securities or any other things of value entrusted to the public official by virtue of his 
or her position. 188 

Third; Trading in influence according to Article 1 8  of UNCAC, this action include 
(a) The promise, offering or giving to a public official or any other person, directly or 
indirectly, of an undue advantage in order that the public official or the person abuse 
his or her real or supposed influence with a view to obtaining from an administration 
or public authority of the State Party an undue advantage for the original instigator of 
the act or for any other person; and (b) The solicitation or acceptance by a public 
official or jry other person, directly or indirectly, of an undue advantage for himself 
or herself J for another person in order that the public official or the person abuse his 
or her real 1r supposed influence with a view to obtaining from an administration or 
public authority of the State Party an undue advantage. 189 

Fourth; Abuse of functions or illicit enrichment by a public official; it refers to the 
performance or non-performance of the work, in violation oflaws, by a public official 
in the performance of his duties, for the purpose of obtaining an undue advantage for 
himself or tr another person or entity. It also includes any significant increase in the 

187 United N�ions Office On Drugs And Crime, "United Nations Convention Against Corruption," 
https://www.'t.lnodc.org, accessed December 1, 
2015,https://www.unodc.org/documents/brussels/UN Convention Against Corruption.pdf. 
188 Article 17  pf UNCAC. 
189 UNCAN. 
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assets of a public official that he or she cannot reasonably explain in relation to his or 

her lawful incomc.l?" 

In Iraq, it should be noted that corruption in the public .sector did not classified in a 

specific law. However, many forms of public sector corruption are stipulated by Iraqi 

Jaws (e.g., Iraqi Penal Code, Money laundering law, Law of the UN Convention 

against Corruption, Law on Discipline of Public Sector Employees etc.), which it 

represents the legal framework to curb corruption in Iraq. 19 1  For example, the Iraqi 

Penal Code (IPC) criminalizes a wide range of corruption related activities in public 

sector. 192 Articles 307 to 3 14  criminalized many forms of corruption in the public 

sector, such as: 

190 Article 19, 20 of UNCAC. It should also be noted that there are other measures found in the 
Convention include offences relating to obstruction of justice (Art.25) and money laundering (Art.23), 
the establishment of jurisdiction to prosecute (Art.42), the seizing, freezing and confiscation of proceeds 
or other property (Art.31), protection of witnesses, experts and victims and others (Art.32-33), other 
matters relating to investigations and prosecutions (Art.36- 41). See 
https://www.unodc.org/documents/brussels/UN Convention Against Corruption.pdf. 
191 It is noteworthy, until now there is no specific law address the corruption in Iraq, however, the Iraqi 
Penal Code represents the general legal framework for the criminalization of corruption. Additionally, 
there are many legislations focused on issues of corruption such as: 
l Constitution of .2005. 
2. Illicit enrichment law. No 15 of 1958. 
3. The State Consultative Council Law.No.65 of 1979. 
4. Supreme Audit Institution Law. (Law No. 6 of 1990. as amended) 
a. Order of Coalition Provisional Authority of Supreme Audit institution. (CPA Order 77 of2004) 
b. current Law for the Supreme Audit institution (Law No. of2011). 
5. Delegation of Authority Regarding the Iraq Commission on Public Integrity. (CPA Order 55 of2004) 
6.0rder on Iraqi Inspectors General. (CPA Order 57 of2004.) 
7.New 2008 Draft Law for Iraqi Inspectors General. 
8.Anti-Money Laundering Act of 2004. (CPA Order 93 of2004) 
9.Central Bank Law. (CPA Order 56 of2004.) 
IO.Banking L�w of 2004. (CPA Order 94 of2004.) 
11 .Law of the Public Prosecutor. (Law No. 159 of 1979.) 
12.0rder on Re-Establishment of the Council of Judges. (CPA Order 35 of2003.) 
13.Law on Disciplining of public sector Employees. (Law No. 14 of 1991.) . 
14. Law No. 35 of 2007. Law of ratify the United Nations Convention as part oflraqi law which came 
into force on 17 March 2008.For details, see. Iraqi laws, "Iraqi Legal Database," 
www.iraqja.iq,http://www.iragld.iq/. Also, The United Nations Convention against Corruption, 
"Review of Anti-Corruption Agency Implementing Legislation and Laws Related to Uncac Self 
Assessment Checklist," UN office on drug and crime, Iraq, accessed November 1, 
2015 ,http ://gj pi .org/wp-content/uploads/2009/01 /uncac-self-assessment-final .doc. 
192 Jra�i P_en�f Code No. l l l of 1969 (!PC), "Iraqi Penal co1e," Iraqi laws. "Iraqi Legal Database." 
www.traqJa.i,<f, 
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First: Bribery; which includes "any public official or agent who seeks or accepts for 
himself or for another a gift, benefit, honor or promise thereof to carry out any duty of 
his employment or to refrain from doing so or to contravene such duty". In other 
words, offering of or acceptance by a public official of an undue advantage in exchange 
for any act or omission in the performance of the official's public functions. 193 

Second: Embezzlement; which includes when any public officials misappropriate and 
divert public resources for private uses. It also includes acts of fraud taken by an 
official wh� he creates an artificial expense; like "ghost workers" added to payrolls 
or false bills submitted for goods, services, or travel expenses and deducted from 
government funds. It also includes the purchase or improvement of private real estate 
using public funds. Employment related equipment, such as motor vehicles, may be 
used for private purposes. 194 

Third: Abuse of function; when an official stand to profit incidentally from an official 
act. This c' involve the awarding of a government contract to a company in which 
the official! �as a financial interest, such as influence in the procedure of granting 
government contracts in exchange for kickbacks, or obtaining an undue advantage for 
himself or herself or for another person or entity. 195 

Fourth: Fraud and manipulation of official documents and papers that are related to 
financial ri�ts. This crime involves the exploitation of authority by a public official 
through the misrepresentation of facts to achieve a private gain or cause damage to 

state prop,y. 196 

l9"J Anicle 307-309 of the !PC. The term "public official" is defined under the !PC as.' Any official, 
employee or worker who is entrusted with a public task in the service of the government or its official 
or semi-official agencies or agencies belonging to it or placed under its control ... In general, he is any 
person who works in the public service either paid or unpaid. 
194 Articles 309, 310 of the !PC. See also, Abdul Rahman al-Jurani, The Crime of Embezzlement of 
Public Funds in the Legislation and the Iraqi Judiciary (Baghdad: Aljahid Press, 1990), 12. 
195 Anicles31 I, 313 of IPC. 
196 Ibid. 
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Fifth: Abstain from the implementation of regulations and court judgments; These 
acts occur when an official arrest any person illegally or abstain from releasing persons 
that the court had already declared their innocence. It also includes the exploitation of 
power to influence the course of justice (obstruction of justice) by intervening with the 
judiciary in favor of or against one of the litigants.197 

The Iraqi Penal Code, therefore, does not give a defi�ition of corruption. However, it 

pointed out the most important fonns of corruption i1 the public sector. Indeed, these 

forms involving many illegal acts committed by public officials who violate the duties 

of public office to achieve personal interests and causing harming in public funds or 
state's property in general. 

As discussed above, it should be recognized that the nature of corruption makes it 
more complicated to come to a mutual understanding ofa universal definition of the 
te1111. Thus, what amounts to corruption varies from one country to another, one legal 
system to another, communities and individuals. The tenn corruption has an 
assortment of meanings, but for this research, the focus shall be on public sector 
corruption �e its prevalence in Iraq, particularly amongst senior government officials. 
Therefore, �blic sector corruption generally refers to abuse of public office by 
government officials to achieve pecuniary gains or purposely or negligently cause 
damage to rte property through bribery, fraud, eibe:zzlement, theft or waste of 
public money and exploitation or abuse of function. In other words, Iraqi public sector 
corruption can cover all acts that may have been committed by state officials and 

197 Articles 3dr 314 of(IPC). See also, Deniz Tas, "Endemic Corruption in the Iraqi Public Sector: Can 
Anti-Money !ir1dering Measures Provide the Cure?" Journal of Money laundering Control 15, no. 4 
c2012): 4ss-4Tf" 
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involving v;f'ation oflaws through breach of public office duties and damaging public 

funds. 

2.3 Key Features of Evolution the SAis Functions in Combating Corruption 

To understanding the evolution of the role of the SAls to control and audit corruption 
in the public sector, it should be clarified that the control of public sector activities by 

the SAis in the past will illustrate the evolution of the SAls' control of public sector 
corruption. This evolution is discussed below. 

2.3.1 Evolution the Concept of Oversight by SAis on Public Sector Activities 

The idea of regulating public sector activities is a modem concept which accompanied 
the political developments of countries of the modem era. 198 Per the ideas of 
democracy, which has been associated with the principles of the rule of law and 
separation of powers, the control exists to regulate the relationship between the three 
arms of the government (legislative, executive and judicial authorities). 199 In this 
context, the legislature as a representative of the people, exercise control of 
government activities, especially with regards to the implementation of the annual 
budget of the state. The executive authority is obliged under the law to provide the 
legislature a closing account of its financial activities for it to be audited and 
validated.200 However, parliamentary oversight of the government financial activities 
was not sufficient in achieve their objectives of maintaining state funds, because 

198 Conversely, �he Islamic law - since of thousands years- was organizing the idea of control on Staie 
activities by specialized bodies. This will be shown in some detail in Chapter VI ofthis study. 
199 Ali Anwar al-Askari, The Evolution of the Control On Publfc Funds in Confrontation the !/legal 
Activities (Alexandria: Knowledge Library, 2008), 67-92. 
200 Jihan Hassan, The Role of the legislature in the Comrot of Public Funds (Cairo: Alnahdah Press, 
2012), 33-43. 
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parliament does not have the expertise and specialization, and the nature of the 

parliament members work and preoccupation in the legislative field. In addition to that, 

parliamentary oversight is usually taken from a political perspective. 201 

On the other hand, to verify the proper implementation of laws the judiciary also 

exercised control over the work of public authorities, in particular the executive 

branch. However, this control is only exercised if there are complaints filed at the 

courts. On top of that, as a result of the evolution of the concepts of public 

administration and to avoid accountability for its actions, the executive exercised self- 

censorship on its staff and their activities. But, this control has been described as not 

neutral and cannot achieve its goals to effectively protect public funds. 202 

As such, the establishment of the Supreme Audit Institutions were the most appropriate 

solution to achieve effective control over public sector activities. In its present form, 

the SAI represents the legislative authority's control over the executive authority, but 

its work is not subjected to political influences of the legislative authority and as such 

its work s Ii accepted by all authorities. 203 Hence, the supreme audit institution is 

defined as a comptroller general of a state activities that audits the executive branch of 

the government on behalf of the legislature. Nonetheless, the SA Is cannot be regarded 

as a part of any branch of government as their functional, institutional and financial 

independeqte are guaranteed by the constitution, laws and other related regulations. 

201 Amin Bakr Mohammad, "The Role of the Iraqi Council of Representatives in the Control of the 
General Budget" (MA diss., Faculty Law and Political Science, University of Beirut, 2013), 17-34. 
202 Ahmed Sakr Ashour, The Financial System of the Governmrnt and Its Role in the Effectiveness of 
Control and Combating Corruption, Research and Discussions (Beirut: Arab Anti-Corruption 
Organization, 2009), 65-73, Available on www.arabanticorruption.org. 
203 Hisham Ibrahim Zaghlul, "The Relationship between the Parliament and the Supreme Audit 
Institutions," Journal of financial Control no. 52 (2008): 20-32, the Arab Organization of Supreme 
Audit institutions (ARABOSAI). www.arabosai.org. 
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The SAi is also defined as a national agency responsible for overseeing the 

management of public funds and the quality and credibility of financial statements by 

the government. 204 In the same context, the SAis can be legally defined as specialized 

and independent bodies established under the constitution and the laws that govern 

their work in accordance with the political and administrative conditions in the country 

and their control on public sector activities are in conformity with all the applicable 

laws.205 

About the nature of the SA Is' control on public sector accounts and activities, it should 

be recalled that the concept of this control evolves together with the political and 

economic developments of the countries. Traditionally, the control of public sector 

activities was limited as it merely checks to ensure that the financial activities of the 

public sector are in accordance with the provisions of the budget law and other 

financial laws. In other words, the SAis were watching the activities of the public 

sector to ensure that public resources are spent by the lawfully authorized public 

officials and that the financial activity is as stipulated in the budget.i'" Within this 

traditional role, the SAis played a central role in ensuring accuracy in the rendering of 

accounts, probity in the management of public moneys and, to some extent, examined 

issues of cost-effectiveness.i'" 

204 see also.R ck Stapenhurst, Niall Johnston, and Riccardo Pelizzo,. the Role of Parliament in Curbing 
Corruption {tl.p.: World Bank Publications, 2006), 3, accessed March 1, 
2016, http://ksap.dpr.go.id/files/seapac/page/. 
205 Fahrni Mahmoud Shukri, The Supreme Control; Concept and Regular of Supreme Audit Institutions 
in the Arab States and Some Foreign Countries (Oman, Jordan: Al-majd Press, 1999), 45-78. 
206 Mohammed Ammory, The Supreme Financial Control (Beirut: Al- Halabi Press, 2005), 35. Also, 
Mamdouh Zayed, Financial Control On Government Agencies, 2nd ed. (Kuwait: Almasela Press, 
2012), 66. 
207 Ibid. 
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However, the SAis control has evolved into a comprehensive control and audit of 

public sector activities after the evolution of its role and its intervention in economic 

activities, the increase in financial resources, the scientific and technological 

developments, the emergence of the concepts of globalization and specialization, and 

the problems of administrative and financial corruption.F'" The concept of the SAis 

all-inclusive auditing is based on two principles: the first being public activities are 

managed in such a way so as to allow the best possible utilization of public funds and 

those accountable for its usage must ensure the results of their decisions give rise to 

institutions that are economical, efficient and effective; and the second being that the 

public administrators are answerable for the judicious and efficient administration of 

resources entrusted to them.209 

Within this overall context of the evolution of the concept of the SA Is control, the 

evolution coincided with the emergence of many international organizations that are 

focused on the need to adopt common principles to clarify the concept of SAis and 

evolution Qf its control on public sector activities. Examples of the said international 

organizations include the International Organization of Supreme Audit Institutions 

208 Mahmou� Aufi, Evolution of Financial Control Depending On the Financial System (Alexandria: 
Aljamiah press, 20l3), l5-34. 
2w Jamaluddin Khemakhcm, "Control On Benefits of the Spending Public Funds in Public 
Sector," Jowj,,al of financial Control no. 30 (1997): 12-21, the Arab Organization of Supreme Audit 
institutions 1tRABOSAI). 
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(INTOSAl),210 Arab Organization of Supreme Audit lnstitutions (ARABOSAI),211 

Asian Organization of Supreme Audit Institutions (A SOSA I), 212 the European 

Organization of Supreme Audit Institutions (EUROSAI), 213 as well as the United 

Nations (UN)214 and others.215 

The confirmation of this concept by the Lima Declaration of 1977 on the basic 

principles for oversight for the ninth International Congress of Supreme Audit 

Institutions (INCOSAI), explains evolution of the SAls as follow: 

lJO The International Organization of Supreme Audit Institutions (INTOSAI) is a worldwide affiliation 
of governmental entities. Its members are the Chief Pinancial Controller/Comptroller General/Auditor 
General Offices of nations. INTOSAI was founded in 1953 in Havana, Cuba. Thirty-four audit 
organizations formed the group originally and as of 2010 the current membership includes 193 
institutions (188 national institutions, the European Court of Auditors and 4 associated members). 
INTOSAI holds a triennial conference entitled the International Congress of Supreme Audit Institutions 
(INCOSAI). INTOSAI has contributed remarkably to improving the quality of public sector audit, in 
particular, by further developing audit, accounting and intemal control standards. It has also worked in 
concert with its members to deal with current audit issues such as the environment, information 
technology and the fight against corruption and international money laundering. 
See the site: http://www.imosai.org/about-us.html 

211 The Arab Organization of Supreme Audie Institutions (ARABOSAI) was established in 1976, as 
stated in the minutes of the founding meeting held by the heads of these institutions in Cairo, Egypt, on 
that same year. Its work structure was organized based on the founding and organization regulations 
issued in 1976. Those regulations were however cancelled and replaced by the Charter of the 
Organization adopted by the third Organization Congress held in Tunisia in 1983. All supreme audit 
institutions in the Arab countries belonging to the Arab League are full members ofthe Organization. 
See the site: http://www.arabosai.org/Ar/. 
212 ASOSAI was established in 1979 with 1 1  members. The Membership of the ASOSAI consists of 
Charter Members, Members and Associate Members. Now, membership has grown to 46 SA!s. See 
http://www.asosai.org!asosailindexJsp. 
213 EUROSAI was established in 1990.Majorobjectives of the European Organization ofSupreme Audit 
Institutions (EUROSAI) include: 
Promote professional co-operation among SAls members; 
Encourage the exchange of information and documentation; 
Advance the study ofpublic sector audit; 
Stimulate the creation of University Professorships in the subject; and 
Work towards the harmonization of terminology in the field of audit. 
To details, see the site http://www.eurosai.org/en/about-us/about-eurosai/ 
214 The United Nations has participated through the General Assembly and the Economic and Social 
Council in many of activities related to promoting the efficiency, accountability, effectiveness and 
transparency of public administration by strengthening supreme audit institutions. For example, see The 
Economic and Social Council resolution 2011/2 of26 April 2011, The General Assembly resolutions 
59155 of 2 December 2004 and 60/34 of 30 November 2005. UN General Assembly - Resolutions, 
http://www.un.org/en/ga/66/resolutions.shtml. 
m for example, INTOSAI has regional working Groups: Organization of Latin American and 
Caribbean Supreme Audit Institutions (OLACEFS), African Organization of Supreme Audit 
Institutions (AFROSAI), Pacific Association -of Supreme A�dit Institutions (PASAI), Caribbean 
Organization of Supreme Audit Institutions (CAROSAI), as w�ll as (ARABOSAI), (ASOSAI), and 
(EUROSAI). See the site: http://www.intosai.org/regional-worki(lg-groups.html. 
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"The conventional task of SAis is to check whether the financial 
management and accounts of public bodies are in compliance with 
all laws and accounting principles. In addition to that, it also carries 
out performance audits and it is done through the examination of the 
public bodies' efficiency, performance and effectiveness of public 
administration. Performance audit encompasses, other than specific 
financial operations, the complete range of government activities 
inclusive of organizational and administrative systems. The audit 
objectives of the SAi include legality, regularity, efficiency, 
economy and effectiveness of financial management with all of them 
being equally important. Each SAi will deterine, on a case-by-case 
basis, its own priorities". 216 

As mentioned above, the aims of the SAi's control are as follows: 

Firstly, to control the legality of financial activities of the public sector by detecting 

to what extent their activities are in compliance with the ef laws and regulations. 

Therefore, the SAis are responsible for the protection of public funds from wastage, 

extravagance, embezzlement, theft, forgery and fraud through the monitoring of cases 

of deviations and violations.217 

Secondly, to control and audit the performance of public sector institutions (auditing 

value for money). This control is to ensure efficiency and economy in the use of public 

funds by public sector employees. This task imposes on SAis not only verify the 

legality of the spending and revenue collection, but also to investigate the optimal use 

216 International organization of supreme audit institution(INTOSAI), "Lima Declaration of Guidelines 
On Auditing Precepts," www.intosai.org/, accessed Janiuary 1, 
2016, http://www.intosai.org/blueline/upload/limadeklaren.pdf). 
217 Tarek Sa�l "The Basic Principles of Financial Control," Jo11rnal of financial Control no. 1 ( 1982): 
4-18, the Ar

1 
Organization of Supreme Audit institutions (ARl'\BOSAI). www.arabosai.org. 
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of public re�rurces and the effectiveness of expenditure by government institutions in 
achieve its goals.218 

Thirdly, to control the use of information technology(IT). This task is an important 
modem function of SAis and its objective is to control information, accounts and 
activities that are shared using information technology by public sector institutions. 
This type of control is used to determined financial and administrative irregularities 
and deviations in the work of public institutions.219 

Fourthly, to control and audit environmental activities. This control is also a modem 
task of the SA Is and it has been stipulated in the laws of many countries after being 
influenced b>' the international conferences on the issues of the environment and 
pollution organized by the UN and INTOSAI. The aim of this control is to audit and 
review the activities of government projects that may cause environmental damage.P" 
Based on the foregoing, it is noted that the control of the SAis have become a 
comprehensive control that involves the audit, inspection and review of all the 
financial and administrative activities of state institutions to ensure the validity and 
legality oft� actions. It also aims to achieve the commitment by the various countries 
to implemei laws, regulations and instructions in order to maintain the efficient use 
of public ,rs, as well as to identify and hold accountable those who are responsible 
for financial and administrative irregularities and refer them to the competent 
authority. 

218 Aktiar Abbas, "The Role of Performance Audit in the Reduction of Administrative and Financial 
Corruption" (Unpublished PhD diss., General Union of Arab Accountants, the Arab Institute of 
Certified Public Accountants, 2009), 65-77. 
219 David kodet, "Using Computerized Techniques to Detect Financial Irregularities," Journal of 
.financial Control 36 (2000): 21-29, the Arab Organization of Supreme Audit institutions (ARABOSAI). 
www.arabosai.org. 
220 Berna Erkan, Developing Role of SA/s in Sustainable Development and Environmental 
Auditing (n.p.: SA YTSTA Y DERGiSi, 2012), 89-99, accessed March 1, 
2016, http://citeseerx.ist.psu.edu/., Also, 
Yasser Mahmo�d Al-Sherbini, "Environmental Control," Journal of .financial Control no. 53 (2009): 
1 ,  the Arab Organization of Supreme Audit institutions (ARABOSAI). 
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2.3.2 Evolution the Role of The SAi in Combating Corruption in the Public Sector 

It is widely accepted that the most forms of public sector corruption (e.g. bribery, 
embezzlemrrt, theft of public funds, wastage of public funds, illicit enrichment from 
public funds, money laundering and others) are usually due to abuse of power and 
illegal use of public money and state property.221 Therefore, there is almost consensus 
that the oversight of the state's financial and administrative activities considers that its 
first line of defense in protect public funds and combat corruption. 

Hence, manr countries have resorted to strengthen the role of SAis to ensure the 
success of any plan to combat corruption in the public sector. 222 Also, the international 
and regional organizations of supreme audit institutions (e.g. INTOSAI, ARABOSAI, 
EUROSAI, UN. etc.) with the participation of most countries have held numerous 
conferences and seminars to publicize the importance of the SAis role in curbing fraud 
and corruption in public sector.223 At the sixteenth International Congress of Supreme 
Audit Institutions (INCOSAI) that held in Uruguay on November 1998, there was a 
strong emp�asis on the role of the SAis in the prevention and detection of fraud and 
corruption. There was consensus that corruption had surfaced in all forms of 
government. Moreover, it does not only occur in government but also in all spheres of 
society. The delegates to the INCOSAI acknowledged that corruption in government 
results in waste of resources and reduces economic growth and the quality of life, and 
it undermines government credibility and reduces its effectiveness. In general, the 

221 Sajid Nasser and Hassan Idriss, "The Impact of Corruption in the Waste of Public Money," Journal 
of Legal and Political Science, University ofTikrit 5, no. 81 (2013): 245-80. 
222 Alastair Evans, "The role of supreme audit institutions in combating corruption.'," Chr Michelsen 
Institute no. 5 (2008): 5-10, U4 Anti-Corruption Resource Centre /http://www.u4.no/. 
223 See, Repon on the 12th UN/INTOSAI Seminar on Government Auditing Vienna, "The Role ofSAis 
in Fighting Corruption and Mismanagement," intosai.org, October 21 - 25, 1996, accessed March 1, 
2016,http://www.intosai.org/uploads/3vn I 996e2.pdf. 
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socio-economic environment of the population cannot be ignored when analyzing and 
dealing with corruption, since social injustice, poverty, and violence are often linked 
to corruption, which makes it necessary to knowledge of possible mechanisms to 
combat corruption. In this regard, the conference discussed the role and experiences 
of SAis in preventing and detecting fraud and corruption and methods and 
techniques for preventing and detecting fraud and corruption. 224 

From this perspective, there was emphasis that the SAis are oversight bodies that 
exercise external audit of expenditure, income and activities of state institutions. The 
SAis are legally established by an act of Parliament to ensure transparency and 
accountability in the public sector because the absence of functional, institutional and 
financial independence will affect its efficacy. Therefore, it is necessary to grant the 
SAis the basic legal powers and tools to audit all public funds and resources, activities 
and submit their audit report to Parliament in order to strengthen Parliament's control 
over the executive power and to publicize it. In addition, the SAis continue to be 
responsible for overseeing and holding the governments to account for their use of 
public reSOl/lfCeS, together With the legislature and other oversight bodies.225 

The importance of the SAis role to eradicate corruption is given prominence and 
recognition tvhen some countries adopt it as a part of its National Integrity System 
(N IS). In t,r context, the SA Is are like one of the institutional pillars of the country 

224 Magnus Blrge, "Supreme Audit Institutions-their Roles in Combating Corruption and Providing Auditing and ccounting Standards and Guidelines," 10th International Anti-Corruption Conference." Prague: ransparency International TT (2001)., accessed March 1, 2016,http://www.1Oiacc.org(download/workshops/. 
225 Mustafa Albrarra, "The Role of the Supreme Audit InstitUJtions in the Fight Against Corruption through the t= of Transparency and Public Accountability," Journal of financial Control no. 51  (2007): 3-9, t Arab Organization of Supreme Audit institutions (ARABOSAI). www.arabosai.org. 
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(besides institutions such as the legislature, executive and judiciary) upon which the 
strength of a country's integrity rests. 226 These pillars are seen to be interconnected, 
and any weakening in the effectiveness of one can place a greater pressure on the 
others. In this model a well-functioning NIS provides effective safeguards against 
corruption whereas weaker institutions allow corruption to thrive and undermine the 
rule of law, quality of life and sustainable development, The strengthening of any of 
the institutions that helps to safeguard the integrity system in state, including the SAis, 
promotes better governance across all aspects of society and helps to fight corruption. 
Therefore, the SAis should be precise when dealing with cases involving corruption 
in the public sector as such precise audits by the auditors may contribute to fight 
corruption efforts in terms of deterrence, prevention, detection and investigation of 
corruption.227 

Thus, the s11s can help to reduce corruption and act as a strong deterrent to waste and 
misuse of pHblic funds by public officials by helping them to abandon any tendency to 
divert publi� resources for private gains. The SAis can also can help to strengthen the 
legal, finan�ial and institutional framework which, when weak, allows corruption to 
flourish. In �ddition to that, the SAis can also help to establish a predictable framework 
of govemm1nt performance and reduce arbitrariness in the applications of rules and 
laws.228 

226 Transpareiy International organization(TI), National Integrity Systems (NIS), "Section of the Transparency Tntemational," www.transparency.orlf, accessed March I ,  2016, https://www.transparency.org/whatwedo/nis. 
227 Kenneth 1Yf· Dye and Rick Stapenhurst, Pi/Jars of fntegrifrJJ: The Importance of Supreme Audit 
Institutions in' rurbing Corruption (n.p.: Economic Development Institute of the World Bank, 1998), 2-35, accessed March 1, 2015,http://info.worldbank.org/etools/docs/library/. 
228 Nicolas Ashraf, The Legal Means of Combatting Corruption (Cairo: Itrak press, 2012), 45. 
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In addition o the above, the contributions of SAis in combating corruption can be 
represented r follows: 

First: The enhancement of transparency, accountability and good governance of 

financial administration of the state 

Among the many contributions of the SAis to curb corruption, one of its most 
indispensable contributions is the concept of enhancement of transparency and 
accountability. Transparency is based on the principle that all decisions and actions 
are done openly and that enough information are made available to other agencies and 
the public for them to assess whether all pertinent procedures are followed and 
consistent with the given mandate. Accountability refers to the connection between a 
bearer of a right or valid claim and the agencies responsible for satisfying or respecting 
that right. 229 When accountability and transparency are absent, fraud and corruption 
in the public sector will thrive. Excellent financial reporting and auditing can help 
to minimize misrepresentation which can conceal fraudulent operations and deceive 
the reader. �uditing provides the desired assurance that the audited financial reports 
can be truslfd to stand for the economic activities they are meant to portray. The 
SAis can mtke a positive difference by auditing the financial reports of governments 
and its age9cies and presenting their audit opinions to the legislative authorities on 
a timely basis. 230 

229 Vibeke. W1ang and Lise Rakner, The Accountability Function of Supreme Audit Institutions in 
Malawi, Uganda and Tanzania (Bergen, Norway: Chr. Michelson Institute, 2005), 22-44, accessed 
March 1, 2016,http://www.cmi.no/publications 
230 Ahmed H¥eem and Mohammad Moslem Uddin, "Role of Supreme Audit Institution (SAls) in 
ensuring Transparency and Accountability in Public Procurement: Bangladesh Perspective. Country 
Paper SAT Bangladesh," I st ASOSAT-EUROSAI Joint Conference, 2010, accessed March I ,  
2016, http://www.sayistay.gov. tr/jointconference/. 
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As such, the oversight activities carried out by the SAis ensure that all transactions 
involving er penditure, income and public properties are following the laws and 
regulations. It also ensures that public resources are used efficiently, effectively and 
economically. The aforesaid activities will raise the public-sector administration's 
level of transparency and accountability. This preventive function has been recognized 
as the SAls' most prominent contribution. 

Second: Supporting the system of financial administration 

The SAls are not only important for holding governments accountable, but also in the 
sense of achieving better fiscal governance. Through examination of tax revenues, 
public expenditures and public debt, SAls contribute to corruption detection and 
control, as rell as to greater efficiency of public spending. SAis contribute to good 
governance rn general because they promote ethical behavior, efficiency and cost 
effectiveness, thereof increasing the possibility of detection of corruption and making 
it less costl1 '" 
Thus, the central role of SAis in combating corruption is the promotion of sound 
financial management and adoption of robust internal control mechanisms in public 
bodies. Strqrg financial management systems, based on effective financial reporting 
and the disclosure of any deviations, have a dissuasive effect on those who might 
otherwise engage in corruption. This deterrent role has been widely elaborated on, 
and it is seen to contribute to a wider environment which militates against corrupt 

231 Sati, The 4asic Principles of Financial Control, p 12. See also, International Organization of 
Supreme Att4� Institutions, "Fundamental Principles of Public-Sector Auditing, the International 
Standards ofSoprcmc Audit Institutions(ISSAIS)." rNTOSAl.org, www.issai.org. 
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activities.232 
It is argued that a system of financial checks and controls bolsters 

accountability by providing assurance that a 1 1  reported infonnation is credible and 

that financial reporting promotes the transparency of government spending. As 

such a national SAI provides the public with information on accepted standards 

of financial management and probity and details of any deviations from these 
standards or non- compliance of legal provisions. In particular, many commentators 

stress the importance of these functions to the wider institutional framework, where 

they are seen to bolster the application of the rule of law and add to the predictability 

of government behavior.233 

Therefore, SA Is have been provided the opportunity to discover the weaknesses and 

loopholes in internal controls, ineffective and inefficient use of public resources and 
any other corruption-prone environment in public finance. Accordingly, SAJs can 
enhance the existing financial management system and act as a deterrent agent against 

corruption.234 

Third: Improving public awareness of the risks of corruption 

As per the INTOSAl's auditing standards, the auditor should report all significant 
anomalies, rhether perceived or potential, on the discrepancy in the application of 

regulations pr fraudulent and corrupt practices. What this means is that the SAis must 
highlight a/( incidents of anomalies in their reports to attract the public's attention to 

232 Fayha Abdul khaleq, "Activate of Control Systems to Reduce the Phenomenon of financial and 
Administrative Corruption," journal of Economics and Administration 92, no. 35 (2012): 167-182. 
m Fayha Abdul k.haleq, Ibid, pl 71. 
234 Ahmed Sakr Ashour, The Financial Syslem of the Govemmenl and tts Role in the Effectiveness of 
Control and Combating Corruption, p77. 
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the matter. 235 Therefore, the SAis must established strong ties with the media and use 

it to disseminate their reports on cases involving conupt practices. It will certainly help 

to increase public awareness of the risk of conuption and be an effective deterrent 

against corruption. It will also help to promote the latest trend in civil society, that is, 

zero tolerance for conuption as well as educate taxpayers not only on where money 

collected from taxes are spent, but also how it is spent. 236 

Forth: Focusing on the public-sector activities most vulnerable to corruption 

In Kellner's opinion, one of the important methods the SAls can use to combat 

conuption is to place greater emphasis in the auditing of high risk areas. Whether an 

area is high-risk or low-risk depends on the institution, departmental or governmental 

programs or the kinds of spending, income or public property. During the planning 

stage of the annual audit, activities like purchasing and contracting, licensing and 

issuing of permits, construction projects, and hiring and management of human 

resources jj taken into consideration. Such prioritization will certainly assist the SAis 

in their attempts to detect many more suspected cases of conuption as well as deter 

the officials from being involved in such illegal activities. 237 

Fifth: The usage of modern technology to detect corruption 

Nowadays, public instit_utions are using information technologies in their daily 

activities and it has increased the danger of corruption through the use of technologies. 

235 Fundame� 1 Principles of Public-Sector Auditing, the International Standards of Supreme Audit 
Institutions(i� ais)," INTOSAI.org, www.issai.org. 
236 Magnus Borge, "Supreme Audit Institutions-their Roles in Combating Corruption. 
237 Wilhelm Kellner, Supreme Audit Institutions and Their Role in Fighting Corruption (Washington: 
World Bank, ;woo), 167-77, accessed Jan 1, 2016, http://www-wds.worldbank.org/external/default/. 
See also, Ahmed Hakeem and Mohammad Moslem Uddin, "Role of Supreme Audit Institution (SA/s) 
in ensuring Transparency and Accountability in Public Procurement. 
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Then again, f1oring, processing and distributing information using computers can be 
an important tool to improve transparency and put a stop to corruption. lnfonnation 
technology audit is probably the newest function of the SAis and should be regarded 
as chance to fight against corruption. If the SAis have sufficient manpower with 

relevant expertise and experience in infonnation technology audit, it will be able to 
uncover many more cases of corruption depending on the audit and control mandates 
it has. 

238 

Sixth: Investigations and prosecutions of corrupt activities 
Investigation here refers to the process of collecting evidence in cases where fraudulent 
or corrupt activities is suspected to have occurred. 239 The process of investigation 
includes a variety of activities that is subject to change depending on the institution 
that is authorized to investigate internal audit, external audit, inspection board, police 
or judicial authorities. The investigation process may include the audit of the 
following: 1fset declarations, audit reports, bills of public procurement, court records, 
lifestyles fd the public performances. Besides that, other methods that the 
investigator can benefit from includes interviewing the victims, observation and using 
hidden cameras to record the commission of corrupt activities. 240 In this regard, the 
SAis have a few approaches that it can use to deal with acts and alleged acts of 
corruption. The approaches available to the SAis depends on the audit mandate, 
authority and administrative structures of the country the SA Is are from. Many SAis, 

m .  David koder, Using Computerized Techniques to Detect Financial Irregularities, op cit, p24. Dye 
and Rick Stapcnhurst, Pillars of Integrity: The Importance a/Supreme Audit Institutions in Curbing 
Corruption, p28. 
<1<J Ali Anwar al-Askari, The Evolution of the Control On Public Funds in Confrontation the Illegal 
Activities, p7ij 
240 Nicolas A�af, The legal Means o/Combatting Corruption, p 58 Larmour and Grabosky, Public 
sector corrup.ion and its control, p5. 
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after collecting sufficient infonnation and evidence, refer their cases to the judicial 
authorities. Other SA ls convey such incidents to investigative bodies and then work 
together with them to expose convincing evidence of the incidents. Unfortunately, a 
handful of SA ls do not possess the power to investigate suspected cases. Regardless 
of whether or not the SAis are empowered to investigate, their work will still help to 
reduce corrupt activities and have a positive effect on the country. 241 

Moreover, there was confirmation that the SA ls should encourage the adoption of anti- 
corruption policies for the government and assist in the development of anti-corruption 
programs. Such a policy might include features such as the following: 

I- All losses of money, allegations ofoffenses, illegal acts against the government 
and other improprieties must be fully investigated;242 

2- All suspected offenses should be reported to the appropriate law enforcement 
agency; 

3- All departments must ensure that their employees are aware of and to remind 
them at periodic intervals of their personal responsibility to report any 
knowledge of contraventions of government laws or its regulations, 
co,raventions of any revenue laws, or fraud against the government; 

4- All rpartments must take reasonable measures to protect the identities and 
repwations of both the people reporting the offenses and improprieties, and the 
people against whom the allegations are made; 

5- All departments must establish procedures on how to deal with tips about 
alleged losses, offenses, improprieties, and improper practices, regardless of 

141 Musa Kayrak, "Evolving Challenges for Supreme Audit Institutions in Struggling with 
Corruption," Journal of Financial Crime 15, no. I (2008): 60-70. 
242 Dye and Rick Stapenhurst, Pillars of lnlegrity: The lmponance of Supreme Audi/ Institutions in 
Curbing Corrnplion, p28. 
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how it was obtained or received and whether anonymously or otherwise, and 

at the same time ensure that their employees are aware of the said 

proceduresr=' and 

6- Managers who failed to take the necessary actions, condone or tolerate either 

directly or indirectly any improper activity should be held personally 

accountable.244 

From the above, it can be concluded that there is a growing trend to promote the role 

and importance of the supreme audit institutions in the fight against corruption. This 

role coincided with the increase of conuption activities in the public sector and 

attempts by states and international organizations to find solutions to address the 

rampant corruption. 

2.4. Legal Evolution of the Iraqi SAi's Functions in Combatting Corruption in 

Public Sector 

This section of the study highlights in general the legal and historical evolution of the 

functions If the supreme audit institution in Iraq, by clarifying the stages that 

contributed to the creation of this institution and the evolution the concept of 

specialized controls on public sector activities. In this regard, it should be noted that 

this development was through three basic stages, the first stage is when it was a 

monarchy from 1925 to 1968. Then the stage of the republican era during the rule of 

Saddam Hussein from 1968 to 2003. Finally, the current phase, post-2003 to the 

present. The phases are as shown below: 

<43 See: Wilhelm Kellner, Supreme Audit Institutions and Their Role in Fighling Corruption, pl75. 
Also, Alastair Evans, The role of supreme audit institutions in combating corruption, p7. 
H4 Mustafa Albrarra, , The Role of lhe Supreme Audit lnslitutions in the Fighl Againsl Corruption 
through the Promotion of Transparency and Public Accountability, P5. 
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2.4.1 The Iraqi SAi When the Monarchy Ruled From 1925 - 1968 

The founding of the Iraqi state in the modem sense was in the early twenties of the 
last century, rhere the first Iraqi constitution, known as the "Basic Law" was issued 
to regulate ne Iraqi state in 1925.245 To control the revenues and expenditures, the 
Iraqi consti,tion of 1925 stipulated the need to establish a body to audit the financial 
activities ofte Iraqi state. The Iraqi SAi, founded under law No.17 of 1927, is a legal 
entity that ctjntributes to the consolidation the economy and the credibility of the Iraqi 
government. 246 One of the most important goals of the SAi at that time was to protect 
public mon1r and this was done by auditing the revenue and expenses of the executive 
branch to ensure that it is in compliance with the relevant laws and financial 
regulations. 247 As stipulated in the above-mentioned law, the tasks and objectives of 
the SAI were: 

"(I) To control and audit all government department accounts and 
verify that the financial laws, regulations and rules have been 
properly implemented; (2)To examine and audit all transactions 
incurring public funds are done scrupulously and honestly and that 
they are within the allocated budget; (3) To ensure that public funds 
are utilized according their intended purposes and not to waste or 
ab�se the said funds as well as appraise their revenues; and (4)To 
eitmine and audit how public revenues are collected to ensure that 
the procedures are applied correctly".248 

However, dfe to the limited resources of the Iraqi state at the time, the control was an 
accounting control involves the audit of financial statements by the extent of 

245 Iraqi laws, "Iraqi Legal Database," http://iraqja.iq/destor/ 
246 Iraqi laws, "Iraqi Legal Database, www.iraqja.iq. 
247 Hanna R�uki, Government Accounting (Baghdad: Knowledge Press, 1967), 15-37. 
248 Articles 2rl of the Act No.17 of 1927. 
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compliance With the budget. Moreover, the SAi's control was not comprehensive of 
all aspects of public sector activities. Therefore, the Iraqi SAi under the 1927 law 
suffered from several problems due to the weakness of its role and functions to protect 
public funds and detect corruption. The problems are discussed below: 

1- The activities of the SAi were under the supervision of the Ministry of Finance. 
The comptroller was part of the executive, was appointed by the decision of 
Council of ministers and with the approval of the king. On top of that, the 
council of ministers was subservient to the king and the king had authority to 
dismiss the Comptroller at any time. Thus, the SAi was not independent of the 

I 

executive. 249 

2- The scope of the SAi's work did not include all state institutions and public 
sector activities. For instance, the financial and administrative activities of the 
king and the Royal Board, parliament 'the National Assembly at that time'' the 
ministries of defense and interior and foreign affairs advisers, were all outside 
the jurisdiction of the SAi. 

3- The SAi did not have any prosecutorial powers or means to strengthen 
accountability or investigate financial irregularities. Thus, the government 
institutions did not bother about the SAJ reports even if irregularities and 
co�ption cases were highlighted in the reports. 250 

Despite t™f above-mentioned disadvantages, it should be noted that for that period, 
the Iraqi lfgislation on the SAT was an advanced step for the establishment of a 
specialized institution to exercise control over Iraqi public sector activities. 

i
49 Ammar Al-Badry, Challenges to the Iraqi Parliament Functions in the Post Saddam Hussein Regime, 

op cit, 92. 
250 Salah M�stafa, Financial Control and the Office of Financial Supervision in Iraq between the Past 
and the Fu�e (Baghdad: AI-Hurya to print, l 979), 70. 
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2.4.2 The I�·aqi SAi Under the Republican System During Saddam Hussein's 

Regime from 1968 to 2003 

In 1968, the Iraqi regime changed from monarchy to republic after coup carried out by 

the Baath Party, which was in control of Iraq during the said period 251• In the said 
period the activities of the Iraqi State expanded and many new Government ministries 
and institutfrns were established, and in addition to that huge reserves of natural 
resources wrre also discovered in Iraq. To keep pace with the evolution of state 
functions, the SAi was established under Law Number 42 of 1968 as a specialized 
institution e-fto exercise oversight and audit functions on public sector activities which 
is in accordance ef with the modem concept of control and audit. The Iraqi SAi law of 
1968 stipulated that the SAT is a public institution with a legal personality and its 
objectives are to protect public funds, fight financial and administrative corruption and 
enhance public accountability as well as to promote the economy and the credibility 
of the Iraqi government. 252 

The Iraqi �AI has developed and progressed in the face of changing political, 
economic f d legislative environment. The development coincided with the 
amendment of Law No. 149 of 1980 thus resulting in the enactment of Law No. 6 of 
1990. The $AI, since its founding, has performed its duties as a "controller and 
auditor" on behalf of the legislature. It was during this phase that the Iraqi SAT became 

isi During this phase, the Baath Party had established the so-called Revolutionary Command Council(RCC), which was considered the highest authority in Iraq after the military coup against the monarchy. Baath Party was a unique party that uses the RCC ,o control the state institutions. Despite the promulgation of the Constitution ofthe country's constitution in 1970, the constitutional institutions "legislative, executive and judiciary" were confined to the leadership of the Baath party. Since 1970, head of the �C was the President of the Republic, the Prime Minister as well as the head of the legislature. 
252 Alham lot, "The Role of the Supreme Audit Institution in Reducing the Phenomenon of Corruption" npublished PhD diss., the Higher Institute of Accounting and Financial Studies, University of aghdad, 2005), 58. 
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a member of INTOSAI in 1974 and took part in its annual meetings and also complied 

with all of its recommendations, directives and guidelines. It was also in a few 
INTOSAI committees, like the Professional Standards Committee (PSC), Working 
Group in the Fight Against Corruption and Money Laundering (WGFACML) and 
Capacity Building Committee (CBC).253 

Thus, the basic characteristics of the Iraqi SAi and its functions with regards to public 
sector activities in accordance with the above laws as follows: 

1-  On the matter of the formation of the SAT, it consists of a head and two 
assistants who are nominated by the Council of Ministers and endorsed by the 

president. The president together with the Council of Ministers are also 

members of the so-called Oversight Council. The SAi has a few departments 
such as the departments of audit, legal and financial audit. performance audit 
and legal and administration affairs, et cetera. There are accountants, lawyers, 
economists and several judges amongst the staff of the SAI.254 

2- On the scope of control of the SAi, according the general principles all public 
and state institutions that deal with public funds such as collecting, spending, 
planning, exchanging, trading, goods and service production are subject to 
financial auditing by the SAL The control and audit also include both the 
administrative and financial aspects of the state institutions. However, defense 
and recurity issues are exempted from the SAi's control. The president also 
has lhe prerogative to decide J cases that are not subjected to oversight.255 

m See: TNT Al, www.intosai.org 
2s. Article 2 graphs (first and second), Iraqi SAi laws of 1968, 1980 and 1990. 
m Article 3. 
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3- As to the objectives and goals of the SAi, the laws that regulate the SAT's work 

during this stage have identified that its goals e.f are the preservation of public 

funds in all institutions of the state by preventing wastages and extravagance, 
theft, embezzlement, forgery, fraud and all actions that would damage public 
property. As stipulated by the above-mentioned laws, the SAi exercised its 
functions as follows: 
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No. 42 of w68, is distinguishable from that which were amended in 
and they ai as follows: 

2� Articles 5-7, Iraqi SA[ laws of 1%8, 1980 and 1990. 

143 

1989 and 1990 

irregularities and corruption cases, at this point, the texts of the first SAi law, i.e. Law 
About the jurisdiction and functions of the [raqi SAi on financial and administrative 

"(A) Examine and audit all transactions that incur public funds to 
ensure that it was carried out truthfully, is within the allocated 
budget, used according to its intended purposes and there was no 
wastage and abuse as well as appraise their revenues; (B) Examine 

and audit transactions of assessment, asserting and collection public 
revenues to make sure that the proper procedures are applied; (C) 
Incorporate opinions in the SAi's audit reports of the government 
departments' activities and financial status and to state whether they 
were carried out in compliance with the law and accepted accounting 
principles. The reports must also reflect the government 
departments' financial status, investment incomes and the results of 
its activities ;(D) Control and appraise the performance of the 
government activities and verify its effectiveness based on how well 
they have achieved their goals; and (E) Provide administrative and 
regulatory-based technical assistance in the areas of accounting and 
au�iting". 256 
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First: Law No. 42 of 1968 gave the SAi the authority of detect financial and 

administrative irregularities and corrupt practices and to refer them to the criminal 

courts after approval has been obtained from the President of the Republic. In addition 

to that, the SAi also has the authority to submit the reports that includes these 

irregularities and corrupt practices to the various administrative levels in the 

government as well as publishing a special annual report to be submitted to the 

legislature and the president.257 

Second: Law No. 194 of 1982 was specially enacted to amend the SAi's functions on 

matters involving issues related to corruption and financial irregularities. This law 

granted the SAi some extra jurisdictions to detect and combat corruption cases. These 

jurisdictions investigating and collecting evidence in corruption cases, the prosecution 

of those responsible for financial irregularities and corruption within government 

institutions and to refer them to the criminal courts by the public prosecutor after 

approval has been given by the President of the Republic. In addition to that, this law 

also gave the SAi jurisdiction to investigate public officials who have committed 

administrative or financial violations which are not criminal offenses. Tn this case, the 

SAi has jurisdiction to temporarily suspend the public official from his work and refer 

him to the disciplinary committee who has the authority to punish him.258 

Third: Law No. 6 of l 990, was enacted to reduce the jurisdiction of the SAi on matters 

involving the prosecution of perpetrators of financial irregularities and corruption.259 

From the above, the advantages of this stage were that the control of the Iraqi SAi was 

to some extent comprehensive and compatible with the control standards that were 

251 Article 14, law of I %8. 
258 Alham Htahot, "The Role of the Supreme Audit Institution in Reducing the Phenomenon of 
Corruption" (Unpublished PhD diss., the Higher Institute of Accounting and financial Studies, 
University of Baghdad, 2005), 58. 
259 Maher Moussa, The Principles of Financial Control in Iraq, p52. 
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adopted by many countries and international organizations of supreme audit 

institutions. is stage also contributed to the evolution of the SAi's performance in 

protecting public funds and detecting and combating corruption. However, the lraqi 

SAi suffered from numerous problems during this period and they affected its 

performance in combating corruption, such as: 

I- All acts and reports of the SAi require the approval of the President, who had 

the authority to approve or reject them, even though if they may contain 

numerous cases of corruption that are supported by strong evidence. 

2- The SAi was not able to exercise its powers to prosecute corruption cases, even 

though they had the power to do so during the period because they were 

required to obtain the approval of the President.P'' The president could prevent 

the prosecution of the ministers and senior officials for corruption because they 

are the leadership of the Baath Party and have immunity under the Iraqi 

constitution. Under the principle of acts of the sovereignty they are not subject 

to any control as it is stipulated in the Iraqi constitution of 1970. Additionally, 

the inability of the SAi to control and audit financial and administrative 

activities relating to defense and security had affected the efficiency of its 

performance during this phase, particularly the period from 1980 to 1989, when 

Iraq was at war with Iran and most of the expenditures and resources of the 

State were allocated to security and defense issues. 261 

260 Alham Htahot. "The Role of the Supreme Audit Institution in Reducing the Phenomenon of 
Corruption, p74. 
261 Adel Mohsen. "Acts of Sovereignty in Iraqi Legislation" (Mf. diss., Faculty of Law, University of 
Baghdad,2005),22-55. 
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In the end, it can be noted that although all the difficulties of the SAi had to endure 
during this prse, nevertheless, the level of corruption at this phase was not as high as 
the current pre, that is the period after the US occupation of Iraq in 2003. 

2.4.3 The Ir,qi SAi Functions at the Current Phase After the US Occupation of 
Iraq •r 2003 

In March 2003, the United States led a war against Iraq with the objective of toppling 
Saddam Hussein. Saddam's regime was toppled on April 9, 2003 and this date marks 
the beginning of the US occupation of Iraq. At the beginning of this phase, the Iraqi 
state institudpns were in a state of chaos and most of the infrastructure were destroyed 
during the W{lr. Thus, most of the state institutions, including the SAi, were in a state 
of semi-suspension until 2004. However, the US formed the Coalition Provisional 
Authority (qPA) which ruled over Iraq until the formation of the transitional Iraqi 
Government in June 2004, which paved the way for the adoption of the 2005 
constitution fflraq. To improve the roles, functions and jurisdiction of the SAi in the 
preservation of public funds and to enhance the performance of government 
institutions, fhe CPA amended Law No. 6 of 1990 (the then law that governs the SAi) 
by using Order No. 77 of 2004. This amendment stipulated that the SAi is an 
independent public institution empowered to enhance the economy, efficiency, 
effectivenest and credibility of the Iraqi government. It provides that the SAi shall 
work in conjunction with the Commission on Public Integrity and Inspectors General 
ofindividu1f ministries to ensure that the Iraqi government remains honest, transparent 
and accounfrble to the people oflraq.262 

262 Coalition Qrovisional Authority(CPA) Order Number 77 of 2004," http://www.iraqcoalition.org/, 
accessed M1 l, 2015, http://www.iraqcoalition.org/. 

146 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

II  

The amendment also emphasized on the role and importance of the SAi as the highest 
institution that controls and audits all financial and administrative activities of the state 

institutions without any exception. It also emphasized the importance of the SAi's 
function to detect instances of corruption, fraud, waste, abuse and inefficiency in issues 

related to receiving, spending and using public funds through financial and 
perfonnance audits. After that, Article 103 of the Iraq's constitution of2005 stipulated 

that the SAT is financially and administratively independent institution and is the 
highest auditing authority in Iraq. Finally, under the clrrent SAi's law no 31 of201 I 
the SAi has been granted many mandates that s?pport its organizational and 
administrative independence in a way that enables it to fulfil the tasks assigned and 
the activities to the entities that fall within its auditing scope. 

From the above, we can identify the SAi's jurisdiction and its main features as 
conferred upon it by the new legal regulations and they are as follows: 
First: The SA I is a public institution with a legal personality and it is also financially 
and administratively independent. Its main objectives are the protection of public 
funds, prevention of financial and administrative corruption and enhancement of 
public accountability and the promotion of the economy and credibility of the 
government of Iraq. As such, the SAi has many mandates that empower its 
organizational and administrative independence which enables it to accomplish the 
tasks assign1 to it as well as oversee the activities of government institutions within 
its controlling, inspections and auditing on this actions. 263 

Second: Determine, control, and audit institutionf which include government 
institutions that have authority over public funds in tenns of collecting, spending, 

263 Article 5 ofthe Iraqi SAi law of 2011 .  
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planning, exchanging, trading, goods and services production as well as financial and 
administrative activities for the judiciary, parliament, the Integrity Commission (IC) 
and offices of the Inspector General (OIG). Overall, all state activities arc subject to 

the control and audit of the SAi, even if they are secret programs of the state.264 

Third: Reaffirm the SAi's objectives for the protection of public funds and property 
from waste, extravagant, theft, embezzlement, tampering, forgery and fraud. 265 

Forth: Emphasize the Iraqi SAi's tasks and jurisdictions in controlling. inspections 
and auditing the accounts of the public institutions from legal, administrative and 
financial aspects as well as a performance audit. These tasks include; (I) inspects and 
audits all public revenue, expenditure, financial obligations of the state and execution 
of public contracts. In this case, the SAi provides oversight to ensure that government 
resources are spent appropriately, that policy is implemented as intended and in 
conformance with laws and regulations, that strategies are met and that the overall 
performance of the government meets stated policy objectives. As well as, the SAi has 
authority to perform financial evaluations of public contracts and to ensure that 
government grants, loans, facilities and privileges arc employed for the purposes for 
which they 1re offered or loaned; 266 (2) Control and audit the use of information 
technology atjd activities related to environmental protection. This function is one of 
the modem jurisdiction of the SAi at this stage and it aims to detect corruption and 
legal irregulanities involved in the exercise of these activities.267 

Fifth: About re jurisdiction and functions of the SAT on financial and administrative 
irregularities +d corruption cases, it should be recalled that the first task of the SAi 

264 Article 8. 11  
us Articles (3-6)1 
266 Article (2· 4) ofthe Iraqi SA! Law of201 l. 
M Article (3/se"rnthly) of the rules of procedure of the Iraqi SJ\f ofNo. 1 of 2012. See also, Shaker 
Abdul Karim, ''11he Role of the Iraqi Supreme Audit in Enhancing Disclosure and Transparency," The 

journal of Eco,tiics and Administration 90, no. 34 (2011 ): 33-52. 
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is a detect, through financial and performance audit, evidence of corruption, fraud, 
waste, abuse, and inefficiency in issues related to receiving, spending and using public 
funds. Thus, the SAi, ideally, has; (A) The mandate of investigating and refer all 
claims or dvidence of corruption, fraud, waste, abuse or inefficiency of spending and 
usage public funds to the relevant authorities, including the parliament, criminal 
courts, the related ministry's Inspector General and the Integrity Commission; (B) To 
investigate complaints, at the request of citizens, where damages have been caused by 
the public service or a public official and (C) To assist the Iraqi Parliament in the 
investigation of corruption cases against the senrr officials in order to promote 
accountability by the executive branch of government. 268 

Based on the above-mentioned discussion, the focus at the current stage is on the role 
that the Iraqi SAI should exercise is the maintenance of public funds and ensure that 
public sector activities are free from corruption. This focus coincided with the increase 
of Iraqi public resources after 2003 which was due to the release of Iraq's funds that 
were froz�r by the US and the UN Security Council after Iraq's invasion of Kuwait in 
1990 and te increase in Iraqi exports in the oil sector. Furthermore, there were large 
investments in the many projects that were related to the reconstruction of 
infrastructure, the development of public sector institutions and Iraq's economy. 269 

Ideally, the Iraqi SAi has, at this phase, expanded its activities and has participated in 
international conferences to fight corruption. For example, according to the INTOSAI 
Congress �f2009, Iraq's SAi participated in the Twentieth UN/INTOSAI Symposium 

268 Article 1l� 15  and 16  of the Iraqi SAi Act of 2 0 1 1 .  Also, Article (4) of the rules of procedure of the 
Iraqi SAi. 
269 World B�, Iraq Public Expenditure and Institutional Assessment Public Financial Management 
in a Confllet-Affected Environment (n.p.: the World Bank, 2008), 12-162, accessed March 1 ,  
2016,http://siteresources.worldbank.org/EXTGOY A NT! CORR/Resources/pdf. 
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held in Vienna in 2009, where international anti-corruption agreements were 

presented. In addition to that, the Iraqi SAi emphasized on an enhancement of the 

application for standards and the recommendation of the UN and INTOSAI about the 

best practices to fight international money laundering and corruption in general.F'' 

However, there was a huge increase of investment in Iraq after 2003, particularly in 

the petroleum sector, and this has resulted in a corresponding increase in corruption in 

the public sector especially in the form of grand corruption, which is related 5 to the 

abuse of office by the senior officials to gain significant pecuniary gains typically in 

the form of bribes, kickbacks, embezzlement and waste of public money. This 

frequently involves large government projects and the awarding of concessions, 

procurements, contracting, and construction projects. Such acts not only occur in the 

public oil sector, but it also includes many government sectors such as trade, electric, 

health, education, defense the interior, and so on.271 

Based on the above condition, the Iraqi SAi is a more effective institution than its 

predecessors were in all the historical periods of Iraq. This conclusion is supported in 

terms of the wide tasks granted to it after 2003 to protect public funds from all fonns 

of corruption in all state institutions, without exception. However, with the problem of 

corruption pccurring at the highest level the public sector after 2003, it is necessary to 

mention tl',1-rt the existence of the Supreme Audit Institution is not enough to fight 

corruption twithout it based on a legal foundations and principles that enhancing its 

efficiency �.g. real independence, the power to achieve the principle of accountability, 

270 For details, see International Organiz.ation of Supreme Audit Institutions (INTOSAI), 
http://www.intosai.org). 
271 Tas, Deniz. "Endemic Corruplion in the Iraqi Public Seaor., 
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transparency, prosecution of the perpetrators of acts of corruption, and the actual 

coordination with other agencies to fight corruption etc.). Therefore, there is a need to 
re-evaluate the SAi's performance in combating corruption by analyzing both the legal 
and admi,trative obstacles and this will be illustrated in the subsequent chapters of 
this study. 

Given that the corruption in the public sector has become as a growing problem now, 
most countries resorted to the organizing multiple ways to confront it. Supreme audit 
institutions were among the most important institutions for the promotion of 

accountability, transparency and the fight against corruption in public sector. The role 
and importance of Supreme Audit Institutions in combating corruption has evolved 
due to many factors that accompanied the states as well as the assistance of 
international organizations. The Iraqi SAT since it established of 1927, it has not seen 
real and effective practice to detecting corruption. However, there were some 
functional roles and effective practices of the SAT that differed from one period to 
another, e.g., Iraq's SAi law of 1980 brought great jurisdictions of its functions in deal 
with corruption, and many texts emphasized the real foundations guaranteed by this 
Law, but application of these texts had been very difficult, because of the dominance 
of the president and government on the SAi. After 2003, new laws enacted to 
organizing the functions of the SAi. Ideally its contributed to strengthening the role of 
the SA l in combating corruption, however, the SAT still suffers from many of the 
obstacles rrd challenges facing its tasks in fighting corruption. 
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The key legal obstacles that faced the Iraqi SAi's role in building effective control 

against public sector corruption will be discussed and analyzed in detail in next 

chapters respectively. 

152 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

CHAPTER THREE 

OBSTACLES AND LEGAL ISSUES IN THE INDEPENDENCE 

OF THE IRAQI SUPREME AUDIT INSTITUTION 

3.1. Introduction 

This chapter of the study answers the first research question and objective that deals 
with the influence of weakness the independence of the Iraqi SAi on its performance 
in controlling corruption in the public sector. These obstacles are the key factors that 

are greatly influencing on its performance in combating corruption. This chapter 
discusses the concept of the principle of SAi's independence from the international 
foundations perspective and experiences of countries. It also provides an analysis of 
the main features of the Iraqi SAi's independence in accordance with the constitutional 
and legal texts. Finally, this chapter discusses and analyzes the obstacles and issues 
related to the weakness of the Iraqi SAi independence and the effects of such obstacles 
on its functions in combating corruption. 

3.2. The Concept of the Independence of the Supreme Audit Institutions 

The evolutipn of the role of the SAls in fighting corruption in the public sector should 
be synch,ized with a set of principles that would enhance its role. The independence 
of the SAtt is one of the basic principles which should underlie the functioning of 
these instittftions. The control on the public sector activities by the SA ls cannot achieve 
its goals 9f protection of public funds, strengthening accountability as well as 
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combating corruption if it does not carry out its duties with objectivity and impartiality. 

In this regard, it can be noted that the concept of the independence of the SA Is has 

been associated with the emergence the principles of democratic in many western 

countries. In addition, the international organizations of supreme audit institutions (i.e. 

INTOSAI, UN, etc .. ) contributed in determining the content and elements of the 

independence of SAls. 272 

In this paragraph, it will be clarified the meaning of the SA Is independence and the 

elements of the independence of the SAi, and they are as follows. 

3.2.1 The Meaning of the Independence of the SAis 

The term "independence" of the SAis indicates that the oversight institution should 

enjoy a privileged legal status within the state. Meaning that the SAis should not be 

subject to the influence of public authorities, in particular, the executive authority 

which exercises most of the administrative and financial activities within the state. The 

staff of the SA Is should also be able to do their work independently, free from the 

influence of and control by persons or any government institutions.273 ln other words, 

the independence required to the SAis includes, the need to exercise its jurisdictions 

enshrined by law, without interference from any authorities of the state. All forms of 

interference are unacceptable, whether in the financial affairs of the SAls, or in the 

affairs of its staff, or in the exercise of its oversight role. This is because this 

272 James D. Wolfensohn, "Accountability Begins at Home." The Importance of SA ls. fnternational 
Journal of Govemment Auditing. 31. l(January 2004,).1-3. 
273 Andy Wynne, "Independence ofSupreme Audit Insnturions in Sub-Saharan Africa." fnternational 

Journal o/Governmem Financw/ Management 10 1 (2010): 55. 
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interferen� undermines the guarantees granted to the SA!s, and may be reduced the 

credibility fthe outcomes of its oversight reports.I" 

As noted, e independence of the SAi is itself usually important in for efficient 

oversight. e basic idea is simple, to be able to carry out oversight ofthe public sector 

activities, e SAi should be able to do its task without a threat of retaliation. Also, it 

is not necessary to have unjustified subordination to or interference from the 

government. The SAi's independence is closely linked to objectivity and impartiality 

which in turn is necessary for the institution to be able to express a true and fair view.275 

Hence, it can be noted that the idea of independence has associated with the concept 

of the principle of separation of powers as one of the democratic principles applied in 

Western countries. This principle is clear in the interpretation of the philosopher, 

"Montesquieu" in his book The Spirit of the Laws when he discussed the principle of 

separation of powers of government. Montesquieu argues that the executive, 

legislative, and judicial functions of government should be assigned to different 

bodies, so that attempts by one branch of government to infringe on political liberty 

might be restrained by the other branches.276 Moreover, the SA Is independence as an 

absolute necessity for the functioning of democracies. Since the time of Aristotle, it 

has been accepted principle that state auditors should be free from direction, influence 

and intimidation by, and income or reward from, the authorities and persons whose 

affairs the}1 are called upon to audit. The business of state auditors is the protection of 

m Augustine Akhidime and Famous lzedonmi. "Challenges of'Supreme Audit Institutions: Perspective 
of Auditor-General of Nigeria." The USV Annals of Economics and Public Administration 12.1 (15) 
(2013): 183-189. 
27s Andy Wynne, "Independence of Supreme Audit Institutions, 55. 
n<> English, Linda. and James Guthrie. ff Mandate. Independence and Funding: Resolution ofa Protracted 

Struggle Between Parliament and the Executive Over the Powers of the Australian Auditor 
General." Australian journal of public administration 59.1 (2000): 98-114.Henrik Aotboa, 
Independence of SAls Is a Fundamental Principle in INTOSAI, 1 1 .  Kenneth M. Dye and Rick 
Stapenhurst. rillars of Integrity The Importance of Supreme Audit Institutions. 5. 
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society against the selfishness and inefficiency of individuals and corporate bodies. 
The independence of SAis is synonymous with democratic accountability traditions 
and that the absence of SAi independence causes the accountability mechanism for 
public officials will be ineffectfve."" 

Therefore, the independence was a basic feature of supreme audit institutions in 
democratic countries. In France for example, these principles have contributed to 
strengthening the independence of the SAi 'Court des Cornptes' which consider as a 
part of the judiciary, hence independent from both legislature and executive. The same 
idea was applied in many commonwealth countries which known as the "Westminster 
systems" {e.g. Australia, Canada, the United Kingdom, etc.), whereby the office of the 
auditor general in these countries is an independent body that reports to parliament. 278 

Thus, an advanced stage of democracy and highly developed state institutions under 
the rule of law constitute the fundamental prerequisites for the independence of SAis. 
This means, democracy and the independence of SAis are inseparably linked. The 
independence of the SAi is probably the people's best defense against the theft and 
misuse of public funds. When the SAis carry out its activities independently from the 
government, the legislature and the public have a reasonable assurance that serious 
waste, inef ciency or financial abuse will be disclosed.27<J 

i77 Henrik Aocboa, Independence ofSAls Is a Fundamental Principle in INTOSAI, 1 1 ,  
278 Haiwei Fan, Monir Mir, Ian Maclean, The Independence of$upreme Audit Institutions in the Context 
of Democracy and Political Competitions: The Case of Chinese National Audit Office, 2012.2-13. Also, 
Kenneth M. Dye and Rick Stapenhurst. Pillars of lntegrUy: The Importance of Supreme Audit 
Institutions, t6. 
m Musa yrak, "Evolving challenges for supreme audit institutions in struggling with 
corruption." ournal of financial crime 15.1 (2008): 60-70. 
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From the above, it can be understood that the independence of the SAis linked to 

regulate the relationship between the executive and legislative branches. The essential 

idea of government accountability is the ability of the legislature to call the executive 

to account. In this regard, the legislature's ability to contr�l the executive depends 

heavily upon the SAi whose role is to ensure that the executive authority when 

exercising its activities in line with the will of the legislative authority, which 

represents the people. 

3.2.2 Legal Elements of the Independence of the SAis 

The importance of the independence of the SAls and its association with the principles 

of democracy and the rule of law should be embodied through the presence of clear 

legal framework ensures this independence. In this regard, the INTOSAI has produced 

two essential documents which define what is meant by independent SAis. The first, 

agreed in 1977 and known as the "Lima Declaration", determines the principle of 

independence of government auditing.P" The second known as the "Mexico 

Declaration" was agreed in 2007 and defines these requirements in more concrete 

terms identifying eight pillars underpinning the independence of SAis.281 

Given the importance of these two documents, the UN has also adopted a resolution 

confirming the importance of ensuring the independence of SAis. On December 22, 

201 l ,  the 66th United Nations General Assembly adopted the resolution about 

280 TNTOSAI. The Lima Declaration on SAis Independence. For more information, visit 
http://www. intosai .org/i ssai-executi ve-s um maries 
281 INTOSAI. Mexico Declaration on SA!s Independence. For more information, visit 
http://www.intosai.org/issai-executive-summaries 
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"Promoting the efficiency, accountability, effectiveness and transparency of public 

administration by strengthening the independence of supreme audit institutions".282 

According to the declarations above, the independence of the SAls should be included 

three basic legal elements. These elements discussed in the below as follows. 

3.2.2.1 Organizational Independence of the SAis 

The organizational independence refers to that the establishment of the SAis and the 

degree of their independence should be stipulated down in the constitution; details may 

be set out in legislation. In other words, organizational independence has to do with 

the formal position of the SAi within the or�anizational framework and the 

institutional arrangements in place to insulate it from outside influence. As such, it 

deals with issues relating to the constitutional/statutory guarantees of independence in 

relation to the legislative and executive branches of govemment.283 

This matter involves two important points, the first relating to the constitution or the 

law, it should explicitly specify to which branch of the government the SAls should 

report to. In this regard, since the executive branch's activities are the target of the 

control, the SAi's should be subordinated to parliament or the judiciary. If the 

executive �uthority is placed in a position where it has unrestricted influence over the 

SAI's mall.fgement and governing body, it would mean that the executive authority is 

more supe�ior to the SAL 284 

282 UN Reso tion A/66/209. http://www.un.org/en/ga/66/resolutions.shtml. 
283 See Secti n (5) ofthe Lima Declaration on SAls Independence. 
284 Henrik Aotboa, Independence of Sais Is a Fundamental Principle in INTOSAI, 12 .  See also, 
INTOSAI. Symposium on Independence of the supreme Audit Institutions, Report on the 17th 
UN/INTOSAI Seminar on Government Auditing Vienna 19  - 23 April 2004. http://www.intosai.org 
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The secon point relates to the need to ensure the independence of the president and 
members of the SAis. According to the Lima Declaration, the independence, in this 
case, is not only that of the SAis but also of their members, for it states that the 
independence of the SAis is inseparably linked to the independence of their members. 
In the declaration, "members" are defined as those persons who have to make the 
decisions for the SAi and are answerable for these decisions regarding the exercise of 
the task of oversight of government activities. The independence of the SAi's heads 
and mem�rs should include security of tenure and legal immunity in the normal 
discharge of their duties. 285 

To meet the above requirements, the applicable legislation should, first of all, specify 
who can be appointed as the head of the SAi and who can be members of the collegial 
institutions. It should also specify the conditions for appointments, re-appointments, 
removal and retirement. The period of their appointment should also be fixed and 
sufficiently long. The conditions are important because it will ensure their 
independence from the executive authority and allow them to carry out their tasks 
without fear of retaliation and have immunity from prosecution for their acts during 
the discharge of their official duties.286 

Therefore, to make the appointments more independent and remove any real or 
perceived rfluence by the executive, the legislature should be responsibl_e for the 
appointme�t and re-appointment or removal of the head of the SAi. This can be done 
through ,rral mechanisms, for example, the legislature nominates the candidate to 

285 See Section (6) of the Lima Declaration on SAls Independence. Also, see, Principle (2) of Mexico 
Declaration on SAi Independence. See also, appendix D. 
286 lnternational Organization of Supreme Audit Institutions (INTOSA!) Guidelines and Good Practices 
Related to SAi Independence. For more information, visit http://www.intosai.org/issai-executive 
summaries. 
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head the SAi and the head of state ratifies the nomination (not approve) by decree. Or, 

the legislature sets up a committee of experts and specialists (for example, the national 

auditing foundation, senior accounting and auditing professionals, and professional 

associations) who shall then determine the candidate to head the SAi. To achieve the 

desired goals of these procedures, the appointment of the head of the SAi (Auditor 

General or the Chairman) should be until the age of retirement or the expiration of the 

period stipulated by law. The head of the SAi shall not be retired or removed from 

office unless there are grounds like those that apply to a High Court judge, including 

physical or mental incapacity and misconduct.287 

Within the same context, the demand for the independence of the head of the SAi 

should also be accompanied by the SAi's exclusive sovereignty in matters of human 

resources, including the appointment of staff. The Lima Declaration rightly assumes 

that the independence of the SAi's staff guarantees the independence of the SAT. If the 

government or any other audited body were able to give instructions to the SAi 

members or influence them in any other way, this would diminish the authority of the 

SAi, impair its impartiality, cast doubts upon the objectivity of'its oversight tasks, and 

undermine the independence of the entire SAi, regardless of the existence ofa legal or 

even a constitutional commitment to the SAi's independence. 288 

Thus, if any government were to take part in such matters, it would tantamount to 

indirect interference with the SAls' oversight activity to strengthen the government's 

m Albert Van Zyl, Vivek Ramkumar, and Paolo De Renzio. Responding lo challenges of Supreme Audit 
Institutions. Can legisla1uresandcivil society help? Chr. Michelsen institute(CMI). U4 Anti-corruption 
resource centre, 2009.5-33. 
288 Yves Gendron, David J. Cooper, and Barbara Townley, "In the Name of Accountability-State 
Auditing, Independence and New Public Management," Accounting, Auditing and Accouniability 
Journal 14, no. 3 (2001): 278-310. 
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3.2.2.2 The Financial Independence of the SAis 

Financial independence is one of the most significant legal elements to complete the 

concept of the independence of the SAis. It indicates that the SAls should have 

sufficient financial resources to enable them to fulfill its tasks efficiently without any 

influence by the executive. To meet the requirements of this independence, Lima 

Declaration indicates that SAis financial independence should be clearly reflected by 

specifying the funds earmarked for them in the public budget under a special budget 

heading separate from those of state ministries. Moreover, it is necessary to focus that 

the SAi be entitled to use its allotted funds as it sees fit and to implement its budget 

without having to obtain the approval of the executive powers of the govemment.289 

Indeed, likf any other activity of the state, the SAI in exercising it oversight functions 

on public == activities incurs costs that have to be met from the public budget. The 

low level °( funding from the public budget will reflect negatively on its performance 

in monitoring of government activities, this would undermine its effectiveness if a 

chronic shortage of funds prevents the SAi from exercising its control functions 

property.F" Hence, to ensure high-quality work, SAls need well-qualified, adequately 

289 Sec Section (7) ofthe Lima Declaration on SA!s Independence, appendix D. Also, see Principle (8) 
of Mexico Declaration on SAi Independence. 
290 Albert Van Zyl, Vivek Ramkumar, and Paolo De Rcnzio. Responding to challenges of Supreme Audit 
lnstituuom 12. See also appendix D. 
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remunerated staff who are encouraged to continuously improve, especially in their 
areas of expertise. For example, auditors could enhance their skills in fraud detection 
and information technology through a combination of training, education, and 
experience. This requires, that the SAis through its president ( or Auditor General) 
should be empowered to prepare and organize an independent budget submitted to the 
legislature directly without interference executive power to modify its content.291 

Accordingly, it is noted that the need for a legal guarantee of financial independence 
of the SA ls is because the executive branch in most countries prepares a draft public 
budget, and there is a possibility of the government allocating a very small amount for 
the SAi in a conscious effort to restrict its scope of action, cannot be altogether 
excluded. For that reason, the legislative authority or one of its commissions can take 
on the responsibility of making sure that the SAls have proper and sufficient resources 
for it to fuJrll its mandate. Furthermore, it should also have the right to appeal directly 
to the legislature if they are not provided with sufficient resources to allow them to 
carry out their task properly.i'? 

3.2.2.3 Thr Functional Independence of the SAis 

The funct�pnal independence of the SAls is no less important for the objective and 
effective performance of its tasks in ensuring public sector accountability. According 
to the Lima Declaration, for such independence to be guaranteed, the SAi's oversight 
powers should be embodied in the constitution. Functional independence indicates that 
the SAls should have the authority to access to all records and documents relating to 

291 Tony Hegarty and Kennedy Musonda, Good Practices in Supporting Supreme Audit 
Institutions (n.p.: World Bank, 2010), 5 1 -55 ,  accessed June 25, 2015 ,  https://www.oecd.org. 
292 See, (INTOSAI) Guidelines and Good Practices Related to SA! Independence. 
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financial management and administrative activities for all public-sector institutions 
without exception.293 

In addition, the mandate of the SAis regarding the implementation of the functions of 
control and audit must not be constrained by restrictions imposed by the executive 
branch. Within the legal framework governing its functions, the SAi must be free to 
set its own auditing priorities and apply the auditing methods and techniques it 
considers appropriate without being influenced by the government powers. Also, the 
SAi must enjoy complete freedom regarding the substance of its reports. Any attempt 
on the part of the government to influence the content of SAi reports or to suppress 
unfavorable audit results must be counteracted with determination in all 
circumstances.294 

However, to meet the requirements offunctional independence, it consideration should 
be given of three important legal safeguards as described below: 
Firstly: The existence of legal guarantees in the constitution or the law, confirming 
the SAis mandate of oversight of all public sector institutions that deal, collect or spend 
public funds. There should also be no restrictions or conditions for the SAis to get into 
audited government institutions. Control and audit by the SAis must include in 
addition to the constitutional authorities, some agencies that sometimes deal with 
public fu1s. For example, the expansion of the economic activities of government 
frequently results in the establishment of companies under private law. These 
companies should also be subjected to audit by the $Als when there is a participation 

293 See Secti s (8-18) of the Lima Declaration on SAis Independence, appendix D. Also, see, Principle 
(6) ofMexi Declaration on SAi Independence. 
294 INTOSAI, Guidelines and Good Practices Related to SA! Independence. For more information, visit 
http://www. intosai .org/issai-executive-s ummaries 
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by the gov1rnment in the capital of those companies. In addition, some organizations, 

such as political parties and international and supranational organizations, that receive 

aid or grants from public funds, must be subjected to audit by the SAis.295 

Thus, it is possible to conclude that the comprehensive mandate of the SAis to include 

all institutions that deals with public funds, would enhance the effectiveness of the 

public administration in the government. This is one of the preventive methods to 

prevent any illegal misuse of public funds. 

Secondly: Legal guarantees that enable the SAis to obtain all data, documents and 

records relating to the financial and administrative activities of the public sector 

institutions. This includes an obligation by the government not to engage in any 

activity that would impact on the functions of the SAis. The SAis authority to receive 

all information are very necessary for a proper audit and understand government 

financial activities. If SAis cannot get the information they believe they need from a 

government institution properly, it will decrease the quality of their oversight tasks.296 

In the above context, the Mexico Declaration emphasizes that the SAls should be 

empowered to audit the following: (i) use of public monies, resources, or assets, by a 

recipient or beneficiary regardless of its legal nature; (ii) collection of revenues owed 

to the government or public entities; (iii) legality and regularity of government or 

public entities accounts and entities; (iv) quality of financial management and 

reporting; and (v) economy, efficiency, and effectiveness of government or public 

295 Te-Kuang Chou. "Examination of the Mechanism and Legal Regulation Assuring Audit 
Independence, An." UC Davis Bus. LJ 12 (2011) :  225. See also, INTOSAI, Guidelines and Good 
Practices Related to SA! Independence. 
296 Tony HegfU1Y and Kennedy Musonda, Good Practices in Supporting Supreme Audit !nstitutionsop 
cit,.35. Also $ee Sections (10) of the Lima Declaration on SAls Independence. Also see appendix D. 
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entities operations. In general, for the proper discharge of its legal responsibilities, the 
SA ls should exercise the functions of financial and legal control and value for money 
(or performance audit) on revenues and expenses of the public sector institutions 
freely, without the interference of the executive authority in determining these 
activities.297 

Indeed, these guarantees would reflect a fairly optimistic view of the possibility of the 
SAls not only to monitor the behavior of many government bodies, but also to 
contribute substantially to the improvement of their behavior. If SAis function 
effectively, they could indeed have far-reaching consequences for they can influence 
fiscal policy as government expenditure could be lower which could also affect both 
government revenue and deficit levels. The SAis can also have an influence on the 
government's effectiveness, monitoring the spending behavior of government 
institutions and decrease corruption levels in the public sector. 

Thirdly: �gal guarantees give the SAls jurisdiction to prepare and determine the 
contents o�its oversight reports without interference from the politics of the executive 
govemme1. The reports of the SAls are mostly on the findings of the oversight 
activities or the public sector institutions. It also reflects the reality of the financial 
situation ,d the conduct of administrative activities as well as disclose the level of 
the government's performance. Thus, the goals of the SAis' reports are to strengthen 
accountability and transparency in government public sector activities. Moreover, it is 

NI See Prin.j:,ple (4) of Mexico Declaration on SAi Independence. 
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contributing to the detection of illegal activities in the management of public funds by 
' the govem]entand report the level of corruption. 298 

Similarly, t� ensure the effectiveness and reliability of such reports, the SAi is required 

to submit � annual report directly and independently to parliament or any other 
responsible public body including the public and this report should be published. In 
addition, it also enables the SAis to submit other reports on significant issues, 
especially during the year. For example, findings that require immediate action, such 

as misappropriation of public monies and abuse of powers or issues involving 
corruption crimes in general. The perpetrators of such acts could face sanctions or 
punitive actions. Hence, per the Lima Declaration these actions will ensure extensive 
distribution and discussion, and enhance opportunities to enforce the findings of the 
SAis. To achieve maximum benefit from the SAis reports, it must present the facts 
and their assessments in an objective and clear manner and be limited to essentials 
only.299 

However, to ensure that the SAis are truly independent, the reports of the SAis must 
be submitted to parliament or one of its commissions. This procedure will ensure the 
existence 9r effective follow-up mechanisms on the SAi's recommendations by 
parliament} powers to discuss the government's activities. Additionally, the 
publication of the SAls' reports, and making them available to the public, media and 
civil socierr organizations, all contribute to the strengthening of the mechanisms to 

29S See Sections (16-18) of the Lima Declaration on SAIS Independence. Andy Wynne, "Independence 
of Supreme A11dit fnstitulions.58. 
299 Rick Stapenhurst and Jack Titsworth. "Parliament and supreme audit institutions." The Role of 
Parliament in Curbing Corruption, World Bank Publications (2006): I O I -  I  10. Haiwei Fan, Monir Mir, 
Ian Maclean, 7 he Independence of Supreme Audit Institutions in the Context of Democracy 8. 
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monitor the implementation of those reports. Thus, the achievement discussed above 
is only possible if there is no influence from the executive branch.300 

From the foregoing, it can be concluded that the legal elements that have been 
mentioned above arc considered important justifications to guarantee the performance 

and effectiveness the SAT's oversight on public sector activities to achieve its 
objectives in protecting public money and controlling corruption. Tn addition, it is 
possible to note that the SA Is' independence like the independence of the judiciary, is 
not an end in itself, but a means to an end: the objective and effective performance of 
its control functions over the government's activities in order to strengthen integrity 
and detect the cases of fraud and corruption. 

3.3 Key Frturcs of the Independence of the Iraqi Supreme Audit Institution 

The idea qf the independence of the Iraqi SAi is considered as one of the basic issues 
that were included in the legal and constitutional frame after 2003. The change in the 
political system after the Saddam Hussain era led to a change in the features of building 
the constitutional institutions, including the Supreme Audit Institution. In fact, 
adopting a parliamentary system, democratic ideas and the principle of separation of 
powers ar� all factors contributed to having, at least, a clear item in the law and 
constitution that assures the independence of the Iraqi SAi. 301 Moreover, the nature 
of the parliamentary system has contributed in to drawing legal mechanisms to regulate 

100 Albert Yan Zyl, Vivek Ramkumar, and Paolo De Renzio. Responding to challenges of Supreme Audir 
Jnstirutions, 19. 
101 Saad N. Jawad "The Iraqi constitution: structural flaws and political implications." (Middle East 
Centre, 2013). 4�26. 
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the relation between the SAi and both the legislative and executive authorities, for the 
purpose of enhancing the idea of oversight and accountability in the public sector. 

This part of the study has highlighted the understanding of the Iraqi SAi's 
independence after 2003, without discussing the obstacles related to its independence 
which will be explained in the next section. Thus, this part discussed the main features 
of the Iraqi SAi's independence and the scope of the independence of the SAT for both 
the legislative and executive branches. They are discussed below. 

3.3.l Legal and Constitutional Regulation of the Iraqi SAi' Independence 

To begin with, one of the important features that the Iraqi legislations have witnessed 
after 2003 is inclusion the principle of the SAi independence within the legal and 
constitutional texts. 302 

By contrast, during the Saddam Hussain Era, as noted earlier, despite that the SAi law 
of 1968 stipulate on SAi independence, however, such independence was definitively 
refuted byte Iraqi Constitution provisions of 1970, which clearly states that the SAi 
is linked with the President of the Republic and the Council of the Revolutionary 
Command �RCC) that represented by of the president. 303 

The nature of the political system during Saddam era was based on the presidential 
system. All legislative and executive authorities, and even the judicial authority were 
all in the hrds of the president through the RCC which is represented by the AI-Baath 

' 102 Article (1�2- 103) ofthe Iraqi constitution of2005. 
101 The repellf1 constitution of Iraq of 1970. Available http:J/www.iraqld.iq/. 
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Party. The Al-Baath Party was the unique party in power and the president was the 
supreme leader of the party and has domination over all authorities. Thus, it can be 
argued that the independence of the SAi was meaningless, especially with the absence 
of political competition and political parties. For this reason, the SAi was categorized 
as part of the executive authority under the title of governmental institution that is not 

linked to any ministry. 304 

In contrast, the political developments after 2003 tesulted in radical change in the 
structure of the constitutional institutions. The principles described in Law of 
administration for the State of Iraq for the transitional period of 2004, 305 and the Iraqi 

Constitution of 2005, has taken the parliamentary system as a means to apply 
democracy and to guarantee the participation of different parties that represent the 
ethnic and racial diversity of the Iraqi people.P" 

According to the elections that took place in Iraq to choose a parliament that represents 
the people, the authority has taken the form of the partnership of the three main 
components of the Iraqi people, which are Sunnis, Shiites and Kurds. Hence, it has 
resulted in the Shiites gaining the majority in the Council of Representatives and 
govemmeff, fo!1owed by the Sunni Kurds, and then the Arab Sunni. Although the 
nature of�e parliamentary system require that the government should be formed by 
the party ,rth the majority in the Council of Representatives (COR), which is 

J04 Article (36-39) of Iraq's constitution of l 970 (Repealed). 
aos The CPA Law of Administration for the State of Iraq for the Transitional Period of 2004. United 
States General Accounting Office Washington, DC 20548. http://www.gao.gov/new.items/. 
306 The Constitution of 2005 points to the nature of the regime in Iraq: under Article I of Section I 
of the Constitution (Basic Principles), the Republic of Iraq is a single federal, independent, and fully 
sovereign state in which the system of government is republiean, representative, parliamentary, and 
democratic See full texts, https://iraqmission.us/wpcontent/uploadsf2014/11 /iraqi_constitution.pdf. 
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represented by the Shiite National Alliance, however an agreement among the Iraqi 

political parties supported by the USA took place and they that both government and 

the COR must be formed based on national partnership or what may be called as 

"consensual democracy" to prevent any marginalization of the Sunnis. Thus, 

consensual democracy was adopted in determining the positions of the Presidency 

Council, which consisted of a Kurdish president and a Shiite and Sunni as his first 

deputies, the Council of Ministers as the Prime Minister (Shiite) and his first (Sunni) 

and second (Kurdish) deputies, and the Chairman of the parliament (Sunni) and his 

first (Shiite) and second (Kurdish) deputies.V' 

In stay within the limits of the current study, it can be said that the Iraqi constitution 

of2005 has stated clearly the legal mechanisms for the formation of the constitutional 

institutions (e.g. legislative, executive and judicial authorities). In addition, it has 

declared the creation of a group of independent institutions, with emphasis on the 

independence of the Iraqi SAL For example, Chapter IV of Part III of the constitution 

came under the title of"Independent Commissions" as follow: 

Article I 02: "The High Commission for Human Rights, the 
In1ependent Electoral Commission and the Commission on Public 
In�egrity are considered independent commissions subject to 
m1nitoring by the Council of Representatives and their functions 
sll�II be regulated by law". Article l 03: "First: The Central Bank of 

307 Al-Badry, mmar. "Challenges to the Iraqi Parliament Functions. It should be noted that the division be een the Sunnis and the Shiites (whether they are Arabs or Kurds) was caused by disagreement�on political, theological, and doctrinal issues and competition for power, resources, and status. This thno-religious conflict encouraged the adoption of a consensual democracy (power sharing) as a eans to solve the problem of ethnic and religious diversity in Iraq. For more information, see, Katzman, Kenneth. "Iraq: Elections, Government, and Constitution." LIBRARY OF CONGRESS WASHINGTON DC CONGRESSIONAL RESEARCH SERVICE, 2006. Also, Prejudice in Iraq: Shiites, Sunni, and Kurds - World History. http://ic.galegroup.com/i. Also see, Saad N. Jawad "The 
Iraqi constitution: structural flaws and political implications,. 
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Iraq, the Supreme Audit Institution, the Communication and Media 
Commission are financially and administratively independent 
institutions and the work of each of these institutions shall be 

regulated by law. Second: The Central Bank of Iraq is responsible 
before the Council of Representatives. The Supreme Audit 
Institution and the Communication and Media Commission shall be 
attached to the Council of'Representatives=.P! 

Similarly, Ir line with the constitutional text, the SAi Law of2011, pointed out that: 

·�e Supreme Audit Institution shall be a financially and 

administratively independent body with a judicial personality. It is 
th, highest financial controlling body, which is attached to the 
c9uncil of Representatives and represented by the president of the 
institution or whom he may authorize". 309 

Therefore, it can be noted that the above texts, ideally, have clearly illustrated two 

important issues which are: (1) the Iraqi constitution has created independent 

organizations that did not exist before 2003; and (2) it has emphasized the 

independence of the Iraqi SAi as a constitutional institution to assists the Iraqi Council 

of Representatives for the purpose of enhancing the accountability and questioning on 

the works of the government. As such, the foregoing provisions are consistent with the 

principles adopted by the INTOSAI in the Declaration of Lima and Mexico, as well as 

the UN resolution on independence which was discussed earlier. 

On this issue, the academic respondent E 310 explained that the independence of 

institutions which have been mentioned by the Iraqi constitution (e.g., the Supreme 

.)-08 The Iraqi yonstitution of2005. 

](19 Article 5 cf the Iraqi SAi Law of 2011. 
310 An intervifw conducted on November 25, 2015, Appendix C. 
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Audit Institution, the Integrity Commission, Commission of the Iraqi media, 
Commission of Human Rights, etc.) came as a necessity for the exercise of oversight 
functions by these bodies. Independent institutions are usually indicative of 
development of the concept of the work of oversight institutions on the activities of 
the public sector. The current development in the state requires the creation of 

specialized institutions to enhance the observation of governmental activities for 
protecting the principles of legality, rule of law and protection of citizens' rights. This 

applies perfectly to the independence of the Iraqi SAi which is an institution doing its 

task in of observing corruption and protecting public funds within a framework of 
cooperation with the Council of Representatives which has the same goal. Thus, the 
independence of the Iraqi SAI is governed by the parliamentary system that currently 
exists in the Iraqi constitution. The powers of the executive branch in the setting of 
public policy, public sector management, implementation of laws, and provision of 
basic services to citizens should be subject to the oversight of Parliament as a 
representative of the people. Therefore, for the legislative authority to be able to 
perform its supervisory task, it seeks for support from the SAi, a neutral and 
independent institution. 

In the same context, the respondents A, 311 and 8,312 argued that the text within the 
current Iraqi constitution regarding the independence of the Iraqi SAi has come in 
accordance with the principles included in the International Declarations of the 
INTOSAI rd the UN resolution. However, there was no chance for these principles 
to be applied during the Saddam Hussain regime era, due to the nature of the political 
system at that time. Both interviewees add that Iraq after 2003 has attempted to benefit 

311 An intervjtw conducted on November 18, 2015, Appendix C. 
312 An interv fw conducted on November 16, 2015, Appendix C. 

172 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

II  

from the experience of some countries in the re-establishment of institutions including 
the SAi which Iraq wants to be an independent institution working neutrally in 
controlling the activities of the public sector supported by the legislative authority 
being the authority that represents people. As such, the independence required for the 
SAi as indicated by the Iraqi constitution means that this institution must have a special 

legal frame within the state. 

independence of the SAi does not refer to the establishment of a new institution 
different from the one that existed during Saddam's regime. However, the existence 
of a constitutional framework for the independence of the SAi in Iraq after 2003 has 
enhanced the role of this institution in the observation of the activities of the public 
sector being one of the main pillars in fighting corruption and in being a neutral 
institution that can contribute to the identification, detection and addressing of 
corruption. This is in response to the constitutional development in the management 
of the institutions of the state and the relationship between the legislative and the 
executive authorities. Finally, the link between the SAi and legislative authority 
required by the nature of the new parliamentary system and due to the identical goal 
of both in the enhancement of questioning and observation 0fl--Of the activities of the 
executive tthority. 

3.3.2 The 1rqi SAi's Independence and the Relationship with The Parliament 
The independence of the SAi should be strongly related and linked to the Iraqi Council 
of Representatives. This is because of the SAi's right of initiation and independence 
per the constitution and the different legislations and its role in protecting public funds 
and detecti�g corruption. Thus, it meets the COR's goals which often seeks the same 
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end in the observation of the activities of the executive authority. According to the 
Iraqi constitution of 2005, the legislative authority in Iraq is the main institution that 
plays an important role in the expression of the citizens' wills. One ofits main functions 
is to enact laws according the will of the electorate as well as to ensure the 
government's accountability. 

The main targets of the COR in Iraq, like most democratic regimes are supervision and 
legislation. Supervision fights corruption and corrects wrong policies, while legislation 
imposes the rule of law, ensures the citizens' rights and interests, and provides the legal 

framework for the economy, politics and service. 313 The Iraqi Constitution discusses 
the methods of parliamentary supervision of the executive branch that consists of the 
Prime Minister, the cabinet and the associated bodies. The methods are as follows: 
right of questioning, raising a general issue for discussion, right of inquiry, and right 
of withdrawing confidence. 314 

Moreover, many parliamentary committees have been fanned within the Iraqi COR, 
in accordance with its rules of procedure, to enhance the supervision of the 
govemmerr's performance. According to Article 77 of the COR's rules of procedure, 
the Finanj Committee, Integrity Committee and Committee of Economy and 
Investment are considered to be among the important committees which exercise 
control and supervisory functions relating to the follow-up of the implementation of 
the general budget and detection of financial and administrative corruption issues. All 
these comwittees exercise its functions in cooperation with the Iraqi SAL 315 Thus, the 

m Article 61 of the 2005 Constitution. 
11• Article 61/Ninth of the 2005 Constitution. 
315 It should be noted that there are twenry-four standing committees that have been formed in the 
parliament in the first meeting of the Council after the rules of procedure were taken into account in its 
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Iraqi legislations have been keen for the existence of a strong relationship between the 
Iraqi SAi and the COR. This relationship is discussed at the following points below. 

3.3.2.1 Sending the Iraqi SAi's Reports to the Parliamentary Committees 

The reports prepared by the SAi are the gist of hard work and technical operations that 
reflects the results of financial and legal observations, and evaluation of the 
performance of the public-sector institutions. Thus, the Iraqi legislature has stressed 
the role of these reports in supporting the supervisory role of the Iraqi COR. The 
current law of the Iraqi SAi of201 I pointed out that: 

"The SAJ must, in not more than 120 days after the end of each 
calendar year, through the Council of Financial Audit submit an 
annual report to the COR of the essential aspects following the 
results of the implementation of the Board's yearly plan, inclusive 
of the perceptions, observations and proposals pertinent to the 
administrative, economic, financial and legal circumstances. The 
report shall include an evaluation of the efficiency and sufficiency 
of government procedures necessary to make sure that the collection 
of revenues and usage of public funds are effective and transparent. 
,rthennore, the Council may give a report to the COR on every 
single important matter concerning the audit and evaluation of 
administrative, economic and financial performance, and may 
circulate, with the permission of the COR, any issue that it thinks 
necessary".316 

Accordingly, it can be argued that these reports help the legislative authority to view 
the real picture in which public funds of the state are administered and to identify cases 

formation: fftstfy, a member's approval to work in these committees, secondly their competence and experience. ach committee consists of not fewer than seven and not more than eleven members. http://ar.parli ment.iq/LiveWebsi1es/English/Committees. 
316 Article (1 , First) of the Iraqi SAi law No. 31 of 2011. 

175 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

i i  

of cheatin, and corruption. For the COR to benefit from these reports, it sends them 
to the Integrity Committee and the Financial Committee in Parliament according to the 
procedures indicated in the context of the stipulated work in the internal rules of 
procedures of the COR. These special committees are dedicated to the following up 
on cases of administrative and financial corruption identified in the reports in the 
different institutions of the state. The Financial Committee also specializes in the 
following up on the affairs of the general state budget and the transfers and reviewing 
the financjr policy of the different ministries and institutions in the state. 317 

Moreover, the SAI also support the work of the Integrity Committee and the Financial 

Committee to investigate main cases of corruption. The Parliamentary committees in 
the Iraqi COR have a wide spectrum of specializations to identify and investigate cases 

of governmental corruption. However, since these committees are busy with the 

legislative tasks within the COR and their lack of experience and specialty, as well as 
the limited time frame of four years (which is the parliamentary cycle), make these 
committees depend on the Iraqi SAI to fight corruption for them to achieve their goals. 
318 

In the abone context, it can be noted that the experience of democratic countries seems 

more obvious in strengthening the relationship between the SAi and Parliamentary 
committees through the audit reports. An example of this, in most of the 
Commonwealth countries (e.g. UK, Australia, Canada, etc.), the auditor general is an 
essential element of parliamentary oversight. It reports directly to Parliament and a 

311 Moh am;, Amin Bakr. "The Role of the Iraqi Council of Representatives in the Control of the 

General Bu et".117-132. 
318 Abdul S ar Hamad, "independent oversight bodies on the implementation of the budget".55. 

176 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

specialized committee in Parliament such as the Public Accounts Committee. This 
committee reviews audit findings considers testimony by witnesses from government 
departments and sends its report to the full Parliament. 3 19  Thus, this action is one of 
the important means to strengthen the accountability of government for any defect, 
fraud and corruption in the management of public funds. Especially, a large majority 
of Parliament committees work to focus on the reports from the SAi or auditor general 
as it a main client of the SAi. 320 

Based on the foregoing, the SAi works closely with Parliament, which depends on the 
audit reports for its government oversight. Government spending must be approved by 
Parliament and through the audit reports Parliament can ensure that the executive has 
operated within the financial limits permitted by Parliament. In practice, Parliament is 
a political body, and as such, it can exert a political influence in supports the SAI's 
tasks on the government activities. Thus, in a democratic system, a fully autonomous 
of SAi without an organizational relationship with Parliament is arguably not feasible. 

3.3.2.2 E�tancing the COR' Supervisory Role in Approving General Budget and 
Fill Accounts 

One of the basic tasks of Parliament in most countries, including the Iraqi Parliament 
is the conif1 over the preparation and implementation of the general budget. The Iraqi 
COR' s tutf tion, per Article 62 of the Constitution, is to control the executive branch 
via the ratification of the draft budget, where "the Council of Ministers shall submit 

319 Ian McPhee, "The Role of the Auditor-General and My Relationship with the Parliament," Australian 
National Audit Office, accessed June 29, 2015, https://www.anao.gov.au/sites/. See also, Kenneth M. 
Dye and Rick Stapenhurst. Pillars of Integrity: The importance of Supreme Audit Institutions in 
Curbing Corruption .6. 
320 Magnus Borge, "Supreme Audit Institutions-their Roles in Combating Corruption''. 1 1 .  

177 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

the draft of the general budget bill and the closing account to Parliament for 

approval.".321 Thus, the role of Parliament in the ratification process of the budget is 

of great significance to give Parliament an idea about all sources of income that has 

been collected and what has been spent. Parliament's role is to supervise the major 

projects by forming supervisory bodies of experts to review the infonnation provided 

by the executive body. 322 

From above context, it can be argued that the importance of the relationship between 

the SAi and Parliament becomes clearer, due to that the SAT has expertise, 

specialization and information about the reality of the financial and administrative 

situation in all state institutions. Moreover, in a process the ratification of the general 

budget by the COR, the SAI can provide comments and suggestions to COR on the 

draft of the state budget law. Where, the rules and procedures of the SAT, this 

cooperation includes the possibility of the COR taking advantage of the summary of 

the results f fthe implementation of the previous budget by the government which is 

contained 1 the SAi's reports.323 

On the other hand, regarding the draft final account which includes the results of 

implementation of the final financial accounts of the previous budget and which should 

be submitted by the government to the COR, the SAi plays a critical task of examining 

and auditing of these accounts before they be submitted to the COR to be passed in a 

m The Iraqi Constitution of 2005. 
321 Abdul Sattar Hamad, "independent oversight bodies on the implementation of the budge1 ". 72. 
Zaghlu\, Hisham Ibrahim. "The Relationship between the Parliament and the Supreme Audit 
Institutions." Journal of financial Control no. 52 (2008): 20-32. the Arab Organization of Supreme 
Audit institutions.www.arabosai.org. See also, Haiwei Fan, Monir Mir, Ian Maclean, The Independence 
of Supreme Audit lnstilutions in the Context of Democracy and Political Competitions 5. 
323 Article 9 of the rules of procedure of the SA( No (I) of2011. 
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final accour law. Through the observation report on the final account, the SAi can 
reveal the 1sponsibility of the government for the malpractice in public funds, wasting 
the funds, or not implementing the funds according to the law of the budget 
endorsemelt. This can be done by SAi through the financial and the integrity 
committees. 324 

In his evaluation of the legal mechanism of the relation between the Iraqi SAi and 
CO� the respondent D, argued that the nature of the legal relationship between the 
SAi and COR is important in enhancing the reality of observation on the activities of 
the executive authority. Also, this relation can give additional importance to the 
observation reports to fight administrative and financial corruption in public sector 
institutions in case they have been confirmed by the COR. However, most of the texts 
that regulate this relation were stipulated at the rules of procedure to the Iraqi COR 
and SAi. Therefore, it is more convenient if this relation is regulated in the text of the 
constitution or in the legal texts. 325 

From his �rt, the respondent G explained that the evaluation of the relation between 
the SAi and the COR must be limited to the boundaries of the shared cooperation 
between tfi.f two institutions to achieve the shared goal of in enhancing the observation 
on and questioning of the government. This requires that the SAi stay independent 
from the influences of the political tendencies in the COR through the obligation of 

' 

not allowjfg the executive authority to interfere in the mechanisms of the SAi 
performance of its tasks. Also, there should be constitutional and legal guarantees that 

324 
See also, Mohammad, Amin Bakr. "The Role of the Iraqi Council of Representatives in the Control 

of the GenerQ/ Budgei".123. 
m An Interview conducted on November 19, 2015, Appendix C. 
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regulate th, nature of this relation where it is not enough to keep to the texts that occur 
in the inte1al rule of procedures which can be amended. 326 

Based on the above, it can be noted that what has been discussed above about the 
regulation of the relation between the SAi and the COR is considered among the basis 
that involved in most parliamentary systems (for example in the United Kingdom, 
Canada, Australia, France and so on). However, the achievement of the independence 

required for the success of the relation between the SA! and the COR remain governed 
by the extent to which there exist guarantees related to the elements of independence 
of these institutions. 327 

3.3.3 The Iraqi SAi's Independence and its Relationship with the Executive 
Branch 

The executive authority in Iraq consists of the President of the Republic and the 
Council of Ministers, and it exercises its powers in accordance with the constitution 
and the law. 328 The President of the Republic, as required by the nature of the 
parliamenr system, is the head of state, protects the constitution and represents the 
sovereignt� and unity of the state. Conversely, the prime minister has direct executive 
authority and is the commander-in-chief. The president has the authority to approve 
international treaties and agreements, and the right to approve the draft laws sent from 
the COR ind accept ambassadors. The prime minister is directly responsible for 

326 An interview conducted on December 2, 2015, Appendix C. 
327 Effective lnstitutions Platfonn. "Supreme Audit Institutions and Stakeholder Engagement Practices: 
A Stocktaking Report." (2014).6. Also, see, Linda English and James Guthrie. ''Mandate, Independence 
and Funding: Resolution of a Protracted Struggle Between Parliament and the Executive Over the 
Powers of the Australian Auditor-General. 107. See, Haiwei Fan, Monir Mir, Ian Maclean, The 
Independence of Supreme Audit tnsthuttons in the Context of ffJemocracy and Political. 
m Article 66, of Constitution ofthe Republic oflraq, 2005. 
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executing je policies of the state through the Council of Ministers. 329 Article 80 of 
the constit�ion included that the council of ministers shall exercise the following 
powers: I 

"First: To plan and execute the general policy and general plans of 
the State and oversee the work of the ministries and departments not 
associated with a ministry; Second: To propose bills; Third: To issue 
rulps, instructions, and decisions for the purpose of implementing 
the law; and Fourth: To prepare the draft of the general budget, the 
closing account, and the development plans".:no 

Generally, J can be argued that the work of the cabinet is focused on drawing the 
general po cy of the state through the implementation of laws regulating the 

I 

institutions of the public sector, and distributing the funds endorsed in the general 
budget of t�e state for providing services and satisfying the general needs of the 
citizens. For this reason, the executive authority has the power of control over the work 
of government institutions in order to direct public funds and examine the way public 
funds are used and also to support the national economy. Nevertheless, the oversight 
and control by the executive authority, as has been mentioned, remain biased and 
inadequate. Therefore, this clearly shows the importance of the SAi, in meeting the 
requirements of an effective oversight on the activities of governmental institutions. 
Hence, the relation between the executive authority and the SAJ is not completely 
separate, liause the SAl's tasks in observing institutions are not limited to tracing 
the mistak, of the executive authority for the purpose of making them responsible for 

129 Article 78, bonstitution of the Republic of Iraq, 2005. 
JJO Article 80, Constitution of the Republic of Iraq, 2005. 
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the see mistakes and questioning them, but also to support the government so that it 

can administer the public-sector institutions efficiently and effectively. 331 

Therefore, the relation between SA I and the executive authority can be clarified in the 
discussion of the SAi reports in front of the Cabinet. Where, the reports that prepared 
by SAi aim at providing the administrative group and the institutions of the public 
sector with several notices, recommendations, ways that guarantee to improve the 
reality of the use of public funds, and enhance the financial administration. The law of 
the SAi in Iraq s stipulates that the SAi may discuss and approve, all the observations, 
recommendations, suggestions and opinions which contained in the regulatory reports 
in the Council ofMinisters.332 

Thus, the SAi's reports can give the cabinet a clear picture of the malpractices in the 
administrative activities and the reality of the internal observations which arc practiced 
by the institutions of the executive authority. It also will draw the attention of the 
cabinet to the financial violations and the size of corruption in the administration of 
the state to ensure a review of the plans set by the executive authority and to improve 

I 

I 

I 

I 

I 

I 

the reality 1f services presented to the public. 333 Moreover, these reports make a danger 
bell in the race of the executive authority that can be questioned by the COR about 
irregularitiis that included in the SAi reports. This is so because these same notices 
are sent simultaneously to the legislative authority that would move the ministerial 

331 Sabah Kadhim. The Role of Public Authorilies in the Fight Against Administrative Corruplion. 92. 
Also, J. Odia "Performance Auditing and Public Sector Accountability in Nigeria: The Roles of 
Supreme Audit institutions (SAls)." As,anJournal of Management Sciences & Education Vol 3 (2014): 
2. 

m Article (28 / sixth) of the SAi Law of201 I. 
333 Ayman Ahmed Mohammed, Corruption and Accounlability in Iraq, 13. 
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responsibility based on the results of the financial indications related to the destiny of 
the public funds endorsed by the COR at the beginning of the financial year.334 

In tandem with the above assertion, a respondent, F, argued that this relation to be a 
success, need a serious discussion of the SAI's reports by the cabinet and to take 

consider on its recommendations for implementation. This is because the executive 
authority's consideration of the results of the observation reports and the tackling of 
the violations mentioned in these reports can lead to an enhancement in the citizens' 
trust in the performance of the executive authority. This, in tum, requires a firm will 
of the Prime Minister to address the cases of w1stage and extravagance of state 

resources that are revealed through the SAi's reports. However, the necessity of this 
relation and in an assurance of its effectiveness require that there be guarantees that 
prevent the interference of the executive authority in the functions of the SAi because 
such interference will reduce the credibility and effective of the SAI's reports. 335 

On the othj hand, the respondent C added that the role of the SAi in Iraq is considered 
completing to role of the Ministry of Finance which is incapable of submitting the draft 
of the fina account to the Cabinet without attaching it by the report of SAI and 
approving e data that occur in it. Meanwhile, the SAT can examine the reports of the 
internal a� it departments and it states opinions, conservations, financial violations, 
and comtlffon cases in general against Ministries. Also the SAi can observe the extent 
to which thf public sector institutions respond to the SAi quarterly reports and its notes 
presented while practicing its observation role. In the end, the SAi can enhance its role 
in front oftjhe COR in deciding the responsibility of the executive authority. Thus, the 

m Abdul Sartar Hamad, "independent oversight bodies on the implementation of the budgel"p 66. 

n5 An interview conducted on December 7, 2015, Appendix C, 
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effectiveness and importance of this relation in all conditions must depend on finding 

legal guarantees that support the ability ofSAJ in practicing its observation functions 
with the ministry of Finance in an independent non-biased way and within the legally 

specified timings. 336 

From the experiences of other countries in regulating this relation, in the UK for 
example, t�e SAi (National Audit Office or NAO) is linked to the government through 

the Chanc�llor of the Treasury in the British Parliament, the Treasury Minister. In 
addition to that, the SAi is also linked to the ministers of the shadow government who 

are without ministerial portfolios and are engaged in their work as observers of the 

work of the government. Reports of the Accountant General and Auditor General of 
the financial activities of the UK represent a real threat to the government of the UK 
because of the fact that these reports have led, in many cases, to the fall of governments 
and the foration of new governments due to insufficiencies in managing public 
funds.P? In addition, when the UK NAO practice its functions in advanced observation 
in cooperation with the General Cashier's Office that is linked to the Crown and to the 
Central Bank of the UK which has the authority to permit the transfer of funds to those 
who apply for funds yet the permits are given based on the approval and audit of the 
NAO. Thjf• the NAO is regarded as an observer on the government and a helper to it 
at the same time because giving permission to release funds comes only after 
reviewing funds and making sure that there are no possible trespasses or fraud and 
thefts. Therefore, the NAO practice the task of removing the financial illegality from 

JJ6 An interview conducted on November 23, 2015, Appendix C. 
m Haiwei Fan, Monir Mir, Ian Maclean, The Independence of Supreme Audit Institutions in the Context 
of Democra,qy and Political, op cit. See also the site: Improving financial oversight, a guide for 
parliament sH'ff. Available on, http:/!www.gpgovemance.net. 
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the decisions of the Ministry of the Treasury through advanced observation it practices 

on the govt;rmental acts. 338 

Based on the analysis of the views, it can be concluded that the cooperation relation 

between the SAI and the executive authority require that this it does not reach the stage 

of interference in the functions of the SAT in investigation, observation and detection 

of administrative and financial violations and cases of corruption. This means that the 

SAT should always be careful not to be dominated by the government or pushed into a 

subordinate and subservient position. Cooperation should be based on equality rather 

than domination and subordination, otherwise, the independence of the SAi would be 

jeopardized which could weaken its effectiveness in the auditing of the government's 

activities. The reason for this is that the executive may want to exert an illegal 

influence on the SAT from two aspects are: 

First: it may want to avoid possible misconduct coming to the public's attention and 

if a breach is discovered it might seek to create an incentive for the auditor not to report 

it. There are a variety of instruments (such as, making cuts in the SAI's budget or non- 

cooperation with the SAi) that the executive, if it has the power to do it, could use to 

deter the SAi from revealing unpleasant information. 339 

Second, that the government may be trying to earn the confidence of the SAi through 

enhancing i�s privileges, in return the SAi can create an image for the government to 

protect its crcdibility.340 

338 Danny S.L Chow, Christopher Humphrey, and Jodie Moll. "Developing whole of government 
accounting in the UK: grand claims., practical complexities and a suggested future research 
agenda." linancial Accountability & Management 23.1 (2007): 27-54. Hisham Ibrahim Zaghlul, "The 
Relationship between the Parliament and the Supreme Audit Instinaians 28. See also Appendix D. 
33�Haiwei Fan, Monir Mir, Ian Maclean, The Independence of Supreme Audit Institutions m the Context 
of Democracy and Political. 
J40 Albert Van Zyl, "responding lo challenges of Supreme Audit Institutions,. 
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In short, since the executive branch of the government is the very focus of the oversight 

process by the SAi, it would be highly inappropriate for the SAi to be in an agent's 

position of the same. This would imply a lack of independence of the auditing entity, 

which is the same as absence of or no oversight at all. Thus, the evaluation of this 
relation remains associated with the extent of the availability of legal guarantees of the 

elements of independence and will be discussed in the following part of this study. 

3.4 Debate the Obstacles and Issues Related to the Iraqi SAi Independence 

As previously noted, the constitutional and legal texts on the independence of the Iraqi 

SAi is considered as a significant feature of Iraqi legislations after 2003. However, the 
application of the contents of the SAi independence is associated with several 
constraints and legal problems that have contributed to the loss of the real meaning of 
independence. These obstacles are in breach and violation of the legal and 
constitutional regulations of the Iraqi SAi's independence. Therefore, to adequately 
understand and analyze these constraints and obstacles and how they affect the 
functional r le of the Iraqi SAi in combating corruption, requires a detailed study as 
follow. 

3.4.1 Brea,h the Legal and Constitutional Texts of the Iraqi SAi's Independence 

There are fwo key factors that have contributed to the breach of the legal and 
constitutio�al texts of the Iraqi SAi's independence. The first is the obstruction of the 
application the legal and constitutional independence by the executive branch, and the 
second is the interpretation by the Iraqi Supreme Constitutional Court of the content 
ofindependence. These factors are discussed and analyzed below. 
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3.4.1.1 Obstructing the Application of Legal Texts of Independence by the 

Executive Branch 

Although t�e principles contained in both the SAi's Law of2004 in article 2 and the 
Iraqi constitution of2005 in article 103, refer to the independence of the Iraqi SAi and 
it should be associated with the legislative branch, nevertheless, the application of 
these principles have not materialized in practice. During the rule of the Coalition 

Provisional Authority (CPA), the Iraqi SAi remained subject to the instructions and 
recommendations of the US civil governor (Paul Bremer)341, and the Iraqi transitional 
government of 2004. This power has granted to the CPA according to the SAi's order 
of 2004, despite of the contradictory with other texts that prevent any interference in 
the SAi's tasks. 342 

In this regard, a respondent A, 343 discussed that during this period the CPA prevented 
the SAi of exercise its oversight functions only after obtaining a permit and approval 
of them. For example, audit the documents relating to the spending of Iraqi funds by 
the CPA were not available to the Iraqi SAL The CPA was spending from the 
Development Fund for Iraq (DFI) that includes the Iraqi funds that were frozen during 
Saddam's regime. More than $ 60 million spent during the years (2004-2006) by 
granting c�nstruction contracts and provide aid to Iraqi ministries, but without 
providing ,ny documents about the amount of such funds to the SAL Thus, the 
independence of the SAi in Iraq has not respected as prescribed by law. This led to the 

w Lewis Paul Bremer Ill (born September 30, 1941) is an American diplomat. He is best known for 
leading the occupational authority of Iraq following the 2003 invasion by the United States. He served 
in this capacity from May 11, 2003 until June 28, 2004. For more visit 
https:/ /en. wiki pedia.org/wiki/Paul Brem er. 
m The SAi law No 71 of2004 as "amended by CPA Order. 
J-o Interview on November 18, 2015, Appendix C. 
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inception for the spread of corruption in the management of Iraqi public resources by 

the US occupation, which wasted and stolen billions of dollars of Iraqi public funds 
deliberately. 

On the other hand, in 2006, when the election of the Iraqi COR and the fonnation the 
Iraqi government according to the 2005 Constitution, there is a dispute between the 
executive and the COR about the relationship of oversight institutions (e.g. the 
Supreme Audit Institution, Integrity Commission, Commission of Iraqi Media, etc.) 
with the constitutional authorities. The Iraqi COR explained that the constitution is 
clear in identifying the subordination of both the SAi, Commission of Integrity and 
other independent institutions to parliament. Therefore, these institutions should work 
with the parliamentary committees to enhance the control of the parliament on the 
performance of the executive authority. 344 

However, te Council of Ministers objected to the position of the Iraqi COR and 
insisted thj the independent oversight institutions, including the SAi, should be 
treated as a government institution. The Cabinet, by Prime Minister Nuri al-Maliki,345 

demanded rat the independent institutions including the SAi must be linked and 
subject to t�e supervision of the Council of Ministers because they are an executive 
institution fike the ministries and government institutions. In the meantime, the 
absence of� new law to regulate the SAi's tasks in accordance with the constitution of 

144 Musa Faraj, 1 he Story of Corruption in Iraq (Damascus: AL-shajar for publishing, 2012), 23-287. 
l4S Nouri Kami I Mohammed Hasan al-Maliki; born 20 June 19:'iO), is an Iraqi politician who was Prime 
Minister of Iraq from 2006 to 2014. He is secretary-general of the Islamic Dawa Party and a Vice 
President of Iraq from 2014 to 2015.He began his political career as a Shia dissident under Saddam 
Hussein's regime in the late 1970s and rose to prominence after he fled a death sentence into exile for 
24 years. While in exile he became a senior leader and coordinated anti-Saddam activities. He returned 
to Iraq after Saddam was overthrown and was elected prime minister from 2006 to 2014. For more, visit 
https:/ /en. wikiped ia.org/wiki!Nouri _ al- Maliki 
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2005, and the opposition to the partisan interests of the Iraqi COR which was 
dominated by the Prime Minister's party "Dawa Party'' 346 led to the political consensus 

in subjection to the will of the prime minister in control of the oversight institutions. 
347 

In clarifying the main reason of the political consensus and subjection to the prime 
minister's will in control on the SAi and oversight institutions, the respondent G argued 

that the weakness of the legal culture of the members of the of the lraqi parliament led 

to give in to the demand of the Prime Minister even though violation of the legality 

principle and the rule of Jaw. Failure to apply the constitutional provisions on the 
independence of the Iraqi SAi is a clear violation of the principle of the rule of law 
and to move away from application of so-called democracy in Iraq. Moreover, the 
giving priority to party interests in dealing with the law, reflected negatively on the 
performance of the SAi in controlling the public sector institutions, because it is 
unacceptable logically that the SAi be as part of the executive arm of government. :ws 

From his Ar, the respondent F noted that the constitution and law of the Iraqi SAi, 
have clear!� included the need to keep this oversight institution from being dominated 
by the executive branch and link it to the COR. However, the constitutional and legal 
regulations of the independence of the SA! was ambiguous and not clear enough to 
ensure the application of these principles. This is because the legal texts did not 

346 I he Islamic Dawa Party is a political party in Iraq. Dawa and the Supreme Islamic Iraqi Council are 
two of the main parties in the Religious-Shiite United Iraqi Alliance, which won a plurality of seats in 

both the provisional January 2005 Iraqi election and the longer-term December 2005 election. rhe party 
is led by Nouri al-Maliki, who was Prime Minister of Iraq between 20 May 2006 and 8 September 
2014.For more, visit https://en.wikipcdia.org/wiki/lslamic_Dawa _Party. 
H7 Musa Faraj, The Story oJCorrnprion in Iraq, 75. 
1411 An Interview conducted on December 2, 2015, Appendix C. 
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indicate the legal mechanism for of regulating the independence in detail and there 
were also discrepancies between the legal texts itself in its emphasis on this principle. 
349 

However, it can be argued that this weakness in the legal texts does not justify 
obstructing the application of the constitutional provision of the Iraqi SAi's 
independence by the executive branch, because such a principle is known to be a basic 
principle in most Parliamentary democracies (e.g. United Kingdom, Canada, 
Australia, efc.).350 Thus, the executive branch in Iraq did not only contribute to the 
impact on e independence of the supreme audit institution, but it also violated the 
principles o parliamentary systems in democracy and the separation of powers. 

On this issue, the respondent E, emphasized that the independence of the Iraqi SAi did 
not embodied in the real framework for the work of this institution, although the 
constitution has supported the independence. One of the reasons that contributed to the 
breach of ,e legal texts of independence is a political and partisan consensus on 
contrast off1e parliamentary systems traditions. Political interests in the distribution 
of government positions also reflected on the SAi which should be outside the political 
and partisan competition. In addition, the legal and constitutional texts of the SAi's 
independe1t was not at the required level to ensure the application of this principle 
far from the dominance of the executive branch. Therefore, the constitution should be 

more explicft in identifying the legal framework for the independence of the SAi and 

349 An intervi conducted on December 7, 2015, Appendix C. 
350 English, inda, and James Guthrie. "Mandate, Independence and Funding Resolution of a 
Protracted Struggle Between Parliament and the Executive Over the Powers of the Australian Auditor 
General. 99-1 f O. Haiwei Fan, Monir Mir, Ian Maclean, The Independence of Supreme Audit Institutions 
in the Context of Democracy and Political Competition,. 4-13. Kayrak, Musa, "Evolvingcha/lengesfor 
supreme audit instilutions ,, See also Appendix D. 
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ensure that e existence of a specialized court to protect independence. Otherwise, the 
SAi cannot be exercised its functions efficiently and impartially if it is subject to 
executive influence. 351 

Based on the analysis the of views, the executive branch's position was based on a 
breach of the legal texts in dealing with the Iraqi SAi's independence. Other factors 
have contributed to this situation, such as the CPA order related to the SAi of 2004 
and the ambiguity of the legal texts dealing with the concept of independence, as well 
as the weakness of the Iraqi COR's position to protect the independence of the SAi. 
This situation clearly contributed to the weakening of the SAi's performance in the 
exercise of its functions in monitoring government performance and controlling 
corruption 1n the public sector. Thus, the current study suggests that to improve the 
Iraqi SAi's role to eradicate conuption, Parliament must review the legal provisions 
relating to the SAi's independence to raise the contrast between the texts and ensure 
its application in accordance with the content of this principle. The independence of 
the SAis should be guaranteed by the state and enshrined in the constitution or the law 
in a clear way.352 ft is the duty of all institutions, including governmental ones, to 
respect and 1observe the Iraqi SAi's independence. 

3.4.1.2 The Iraqi Supreme Constitutional Court's Interpretation of the Content 

of (�dependence 

The issue of the Iraqi SAi's independence continue to be disputed between the 
executive ,d Parliament. During the second legislative elections, which was held in 

3Sl An Interview conducted on November 25, 2015, Appendix C 
3s2 See for example the appendix D of Lima declaration of independence. 
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2010, the fOR was opposed to the idea of subordinating the SAi to the Council of 

Ministers. Thus, the Iraqi COR requested the Supreme Constitutional Court to come 

out with an interpretation of the content of indepe�dence, as it is a specialized court 

that was set up to adjudicate constitution related disputes.353 In this regard, an 

interpretive resolution issued by the Supreme Court explained that" the independence 

enshrined in the constitution is that these independent institutions and their employees, 

according to their jurisdiction should be an impartial when its exercise their functions 

that stipulated in the law. Therefore, independent institutions, including the SAi and 

the Integrity Commission should exercise its functions without interference from any 

authority".354 

In fact, the Supreme Court's interpretation complies with the constitutional provisions 

on the need to grant independent institutions, including the SAi, a required 

independence from the public authorities, especially the executive power. However, 

the Supreme Court did not continue it interpretative approach regarding of content of 

the SAi's independence. It has issued a second resolution contrasts with the first 

m According to Article 93 of the Iraqi constitution of 2005, The Federal Supreme Court shall have 
jurisdiction over the following: 
"First: Overseeing the constitutionality of laws and regulations in effect. Second: Interpreting the 
provisions ofthe Constitution. 
Third: Settling matters that arise from the application of the federal laws, decisions, regulations, 
instructions, and procedures issued by the federal authority. The law shall guarantee the right of direct 
appeal to the Court to the Council of Ministers, those concerned individuals, and others. 
Fourth: Settling disputes that arise between the federal government and the governments of the regions 
and governorates, municipalities, and local administrations. 
Fifth: Settling disputes that arise between the governments of the regions and governments of the 
govemoratcs. 
Sixth: Settling accusations directed against the President, the Prime Minister and the Ministers, and this 
shall be regulated by law. 
Seventh: Ratifying the final results of the general elections for membership in the Council of 
Representatives. 
Eight: A. Settling competency disputes between the federal judiciary and the judicial institutions of the 
regions and govemorates that are not organized in a region". 

B. Settling competency disputes between judicial institutions of the regions or governorates that 
are not organized in a region". 
}>4 The Iraqi Federal Supreme Court's decision No. (228) issued on 06/09/2010. Available on, 
http://www. iraqj a. iq. 
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interpretation. According to the second interpretation, the Iraqi Supreme Court 

explained that: 
·,e independence of some institutions does not prevent the cabinet 
to exercise the task of supervising on these oversight institutions in 
aPplication of Article 80 of the Constitution which stipulated that the 
C�uncil of Ministers shall exercise plan and execute the general 

policy and general plans of the State and oversee the work of the 

ministries and departments not associated with a ministry. In 

addition, these independent bodies are located within the state 

structure and exercise an executive function, although it was not 
belonging to any ministry . . .  ". 355 

On another hand, the Supreme Court explained some of justifications for it 

interpreta,,n, for example, it pointed out that: 
"Although the text of the Iraqi constitution of the subordination of 

oversight institutions, including the SAi to the Council of 
Representatives, however this text does not compatible with the 
COR's jurisdictions which are stipulated by articles (61-62). The functions of the COR are legislation and supervision over the 
executive power, and the SAI is one of the institutions that exercise 
governmental functions. Therefore, the SAi and other oversight institutions should be subject to the supervision of the Cabinet, 
because the Iraqi COR- as the case of the other countries parliaments 
- not have the necessary means to follow-up the activities of 
tj se institutions, especially when parliament is not in session". 356 

In fact, it can be argued that the second resolution by the Supreme Court came at the 
request of the cabinet, by the Prime Minister Nuri al-Maliki during his second 
J55 The Iraqi Federal Supreme Court's decision No. (88) issued on 18/01/2011. Available on, 
http;//www.iraqja.iq. 
J'.,6 lbid 
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mandate, rho insisted that the independent bodies must be part of the executive power, 

because these institutions - under justification of Cabinet - are part of the government 

institutions that exercise executive functions. Moreover, the cabinet is authorized to 

formulate the general policy of the state and the management of public institutions, 

including the independent oversight institutions.357 Hence, the Supreme Court's 

interpretation reflects the strange ambivalence in the description of the content of the 

independence of the SAI and its relationship with the executive and legislative 

branches. It is not logical that the SAi be linked with the COR in accordance with the 
constitution and at the same time subject it to the supervision and recommendations of 

the Council of Ministers. Therefore, such an interpretation was rejected by many 

politicians and academics and they described it as a political resolution that was 

adopted to appease the Prime Minister. 358 

On this i54ue, Speaker of COR "Osama AL Nujaifi"359 in a statement to the media 
stated that the Iraqi COR surprised from the controversial decision of the Supreme 

Court beca:pse this decision was made to politically motivated and contributed directly 

to the co�fentration of the Prime Minister's powers in the control of the oversight 
institution� which should be one of the parliamentary tools in combating corruption. 
In addition, applying pressure on the Supreme Court to issue decisions that serving the 

m Request orthc Iraqi prime minister's office No. ( 110/1086) dated 12/02/2010. http://cabinet.iq. 
358 The respondent 8, an interview conducted on November 16, 2015, Appendix C. See also, Musa Faraj, The Story oJCorroption in Iraq, 78. 359 Osama Abdul Aziz al-Nujaifi was born 1956 in Mosul. He is an Iraqi politician. As the Speaker of the Council pf Representatives, the informal leader of the moderate Sunni al-Hadba party was the highest ranking Sunni politician of Iraq. An engineer by profession, al-Nujaifi served as Minister of Industry in the 2005---06 Iraqi Transitional Government. He later won the 2010 parliamentary election and was elected the Speaker of the Council of Representatives. During this time, he built up a reputation as prime minister al-Maliki staunchest adversary, whom as a Sunni he could defy but not challenge. After leavin, offices together with al-Maliki in 2014, he was rewarded the ceremonial post of a Vice President of raq. For details: see https://en.wikipedia.orglwiki/Osama_ al-Nujaifi. 
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government's policy is a major problem that threatens the political process in Iraq as 
well as it undermines democracy from intentionally or unintentionally. 360 

In the same context, a Member of Parliament (MP), Haider AL Mulla, 361 stated that 
the Supr¢re Court's decision contravenes the constitutional principles on the 
independence of oversight institutions. The constitutional texts apparently support the 
independence of the SAi because this type of institution was created mainly to assist 
Parliament to control the government's activities. The SAi, to be able to fulfil its role, 
has to be independent of the executive. Therefore, the court's decision linking the 
oversight rstitutions with the executive is to encourage corruption and the corrupt. 
Where and how can the Parliamentary committees contribute to government 
accountability by the SAi, if the latter is an institution that receives its instructions 
from the ,recutive branch. 362 

In line wif� this, the respondent G, pointed out that the independence of the SAI is 
directly affected by the principles of democracy and the separation of powers. Thus, 
many countries with parliamentary systems that have adopted these principles were 

360 A televis1in interview, alsumaria tv, archives, www.alsumaria.tv/news. Access on December, 2015.  
361 Haider Noori Al-Mulla, member oflraqi parliament in an interview to the media August 28 ,2012 available on the sitewww.pukmedia.com. Date of access in op December 13, 2015. 
362 It should be noticed that the statements of the COR members against the Supreme Court's decision came as a result of practices of Prime Minister Nuri al-Maliki during his tenure as prime minister from 2006- 2014. These practices revealed his domination of the state institutions and the quest to monopoly the important institutions for his party - the Dawa party -. One of the methods that enabled the Prime Minister, the exploitation of de-Baathification law and the de members of the Baath Party, which was established by the CPA and it became belonging to the Prime Minister. According to this law, any person who had formerly belonged to the Baath Party of Saddam's regime prevents access to any job in the state institutions. In this regard, according to many members of parliament statements, the prime minister used his political influence toward state institutions, Including the Supreme Court's members under the pt,text of banning the Baath Party, where any institution or person may be opposed the aspirations of the Prime Minister, could find himself on the blacklist of Baath Party's members. For more, see e.� Ammar Sadoon, challenges to the Iraqi parliament's functions, pl 51 .  Also, a documents on the appli ation of a double standard towards the de-Baathification law, published on the link http://www.iaq-alghad.com/.date of access in 14-3-2016. · 

195 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

, 1  

keen to rnr1e these institutions close to the legislative authority, and not linked with 

the execut�ve branch. For example, the absence of a written constitution in the United 
Kingdom means that the SAi is established by Act of Parliament. Therefore, the SAi's 
independence from the executive is a key principal of Parliamentary accountability in 
the UK. Br contrast, the Iraqi Supreme Court, has justified its decision in subjugate 
the SAI to the governmental supervision, due of that the linking of these institutions 
with parlirent is not common in the parliaments of countries, including the Iraqi 
COR. Undoubtedly, it can be concluded that this interpretation reflects the lack oflegal 
understanding by members of the Supreme Court, as well as the influence of political 
pressures �y the Prime Minister. 363 

In tandem with the above assertion, the respondent F,364 argued that the Supreme 
Court's interpretation involves the absence of proper legal understanding the concept 
of the SAI's independence which applied in many western parliamentary states. By 
analyzing the nature of the SAi's functions it can be judged of subordination this 
independent institution to parliament or the executive power. In this regard, it can be 
noted that re most prominent tasks of the SAi in Iraq are imposed the control over the 
use of public funds, evaluation of the administrative activity of government institutions 
and follow-up of corruption cases through different techniques and fonns in order to 
enhance thf performance of public sector institutions. These tasks and its outputs are 
considered among the tasks of the legislative authorities in the various political 
regimes i� the world; due it is not logical that the executive branch exercise its 
functions and spending the public money without any control. As long as, the 
legislative �uthority in accordance with the nature of the formation of non-specialist's 

363 An Jnte� ewconducted on December 2, 2015, Appendix Q. 
364 An Interv ew conducted on December 7, 2015, Appendix G. 
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members jd the temporary period for parliament election, the supreme audit 
institutions were the ideal choice to support the efforts of parliament in control and 
accountability of the executive power. Thus, it appears that the Supreme Court's 
interpretation of the concept of the independence lacks a legal basis, as well as it is 
involving of a breach of constitution that should be addressed by the legislative 
institution. 

From another angle, the academic respondents H and E, gave other examples of the 
shortcomings of the issue of the Supreme Court's interpretation. They observed that 
the arguments cited by the Supreme Court were not reasonably sufficient to demolish 
the idea of the independence of the oversight bodies, because the Iraqi constitution did 
not mention that the SAi is a part of the executive branch. In addition, the Supreme 
Court exceeded its jurisdiction stipulated in the constitution, by criticizing the 
constitutional texts itself. For example, the Supreme Court in its resolution has 
criticized ,e text of the constitution that associate the independent bodies, including 
the SAi, with the Iraqi COR because this text (i.e. Article I 03 according to the court) 
is not consistent with the COR's jurisdiction, and thus the oversight institutions must 
be subject to supervision of the cabinet as they are governmental institutions. Such an 
interpretation gives a contrary concept of the constitution and involves modifying its 
content. 365 Therefore, it is strange for the Supreme Court to criticize the constitution 
because the supreme constitutional courts in most countries do not have the powers to 
evaluate thf text of the constitution, modify them or recommend on how these 
constitutional texts to should be (i.e., it should only give an interpretation of the 
ambiguity or a contradiction in the constitutional texts, with the removal it if found). 

MS An lnterv w conducted on December 10, 2015, Appendix C. 
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Thus, the Supreme Court to maintain its credibility as a supreme judicial institution, 
should retreat from its interpretation about the SAi's independence and other oversight 

bodies. ln addition to that, the COR should correct the unconstitutional situation by 

coordinating with the SAi and ensure its administrative and operational functions are 
free from executive influence. The Iraqi SAI will continue to face many challenges in 

the exercise of its functions impartially and efficiently if it still receives instructions 
and orders from the executive branch. 166 

As evident from the data gathered from the interviewr, there were contradictions in the 
Supreme Court's resolutions when interpreting the content of the SAi's independence. 
These decisions reflect the credibility of the Supreme Court and its submission to 
political pressure. where, the court on its part, has in the first case the Supreme Court 
recognized the subordination of the SAi to the COR, but in the second case the same 
court gives the cabinet the power to supervise independent institutions. Thus, such a 
contradicti�n has contributed to the consolidation of the executive authority's control 
on the perf1rmance of the SAi. Hence, this study found that the Supreme Court must 
unite and support the independence of the Iraqi SAi to be in line with the constitutional 
text and the experiences of other countries. 

3.4.2 Lack of the Organizational Independence of the Iraqi SAi 

The organiftional independence of the SA Is must include the independence of the 
head of the oversight institution and its employees and they must also be free from 
executive i�fluence. However, such guarantees have not been given to the Iraqi SAL 

366 An Interview conducted on November 25, 2015, Appendix¢. 
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The non-c�mpliance of the legal texts and the Supreme Court's interpretation of the 
content of independence have contributed to the lack of independence of the head of 
the SAi as well as its employees. These constraints are discussed as follows. 

3.4.2.1 The Absence of Legal Safeguards for The Independence of the Head of the 
Iraqi SAi 

In spite tha the Iraqi constitution of2005 provided for the subordination of the SAi to 
the COR d simultaneously, the constitution also gave Parliament the power to 
interrogate e president of the SAI.367 As well as the SAi's law pointed that the SAi's 
president if independent and may not serve in the cabinet in any capacity.368 

Neverthel,s, the procedures for the appointment and dismissal of SAi's President 
have remained under domination of the executive power. The above provisions have 
not been af lied in practice because of the insistence of the Prime Minister and the 
Supreme Clurt's interpretation, in addition to the contradiction between the legal texts 
itself which did not explain these procedures in detail. 

Since 2004, the appointment of the head of the SAT and the procedure for of his 
dismissal are based on the decision of the Prime Minister with a semi-formal approval 
from the COR. This has been included in the SAi law of 2011, which it says," Based 
on a propo5fl from the Council of Ministers, the COR shall approve in majority the 
appointment of the President of the SAi ".369 

167 Iraqi Const�ution of2005, Articles (61 and I 03). 
368 lraqi SAi Ljwof2011, Article (5). 
369 Article (22 , first) ,Iraqi SAi 's law No. 31 of2011. 
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On this mjer, the respondent 8, argued that the dominance of the executive authority 
on the proidures for the appointment and dismissal of the head of the SAi (on contrary 
of the p,edure that should be taken by the parliament) one of main problems that 
have plagjed the Iraqi SAi's functions in the protection of public funds and fighting 
corruption, The head of the Iraqi SAT has often received instructions from the 
govemme,t as part of the executive, and this is in contrasts with the nature of his works 
as the head of the highest oversight institution in Iraq. Moreover, this situation does 
not comply with the principle of neutrality in the control of public sector institutions, 
where, if government members who dislike the findings of SA I can easily get rid of its 
president. This would be inimical to his independence and the effectiveness of his 
reports. He added, that when auditing the public-sector institutions, many guidelines 
issued by the head of the SAi were in accordance with the Cabinet instructions, 
whereby cjrtain of administrative and financial activities were excluded, specifically, 
certain of government contracts were not audited. This situation has reduced the 
effectiveness of the SAi's performance, usually due the executive's handling of public 
money, and most forms of corruption relating to the exercise of their activities.F'' 

In the same context, a respondent, C, pointed out that the direct intervention of the 
Cabinet in the appointment and termination of the services of the Iraqi SAi's head 
whenever it wants, reflects the intervention of the Iraqi political parties and their self- 
serving interests without taking into consideration the issue of the efficiency and 
competence for the position. Where it is unacceptable that the task of the nomination 
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I 

I 

oversight. rhus, the absence of legal safeguards for the independence the 

no An Interview conducted on November 16. 2015, Appendix C. See also Appendix D. 
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President has contributed significantly to the Iraqi SAi's perfonnance in protecting 
public money and detecting corruption. This is because the restrictions imposed on the 
SAl's President by the executive branch has a negative impact on the results of the 

oversight, audit and the credibility of oversight reporting.371 

Hence, the prime minister's powers in the appointment and dismissal of the head of the 
Iraqi SAi contradict with the principles enshrined in the international declarations of 
Lima and Mexico as well as the UN resolution. This is because the head of the SAi, 
being the main representative of the oversight institution. cannot carry out his 

functions impartially when he is from the executive arm of the government. 372 

In fact, many countries, have sought to provide legal guarantees for the independence 
of the head of the SAf from the executive authority. For example, in France, the SAf's 
head (President the Court of Accounts) is independent from the legislative and 
executive 1uthorities. The Jaw requires the issuance of a decree from the President of 
the Republic to appoint the head of the Court of Accounts and court advisers according 
to the nominations of the judiciary, and therefore they cannot be removed because they 
enjoy judicial immunity. 373 

Also, in ,r UK, the National Audit Office's (NAO) independence is derived s from 
the unique position of the Comptroller and Auditor General (C&AG - the head of the 
SAi). The F&AG is appointed by HM The Queen, the Head of State, on an address 
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from the rouse of Commons after agreement with the Chairman of the Public· 

l7l An Intetvjew conducted on November 23, 2015, Appendix C. 
m See for example Appendix D 
m Lorenz Blume, and Stefan Voigt. "Supreme audit institutions: supremely superfluous? A cross 
country assessment." A Cross Country Assessment (March 2007) (2007).2-16. 
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Accounts Committee. The C&AG can only be removed from office by HM The Queen 
on an address from both Houses of Parliament. Thus, the C&AG is an officer of the 
House of Commons and is independent of the executive.374 

The same situation of the Auditor General's independence in Australia. Auditor 
General law stipulated that " I-The Auditor General is an independent officer of the 
Parliament. 2- The functions, powers, rights, immunities and obligations of the Auditor 

General are as specified in this Act and other laws of the Commonwealth. There are 

no implied functions, powers. rights, immunities or obligations arising from the 
Auditor Gjneral being an independent officer of the Parliament" .375 

Based on f e interviews and legal texts, it was observed that the absence of legal 
safeguards for of the independence of the head of the SAi one of the main obstacles 
that has a'ctcd on the SAi's functions. To place the position of the head of the Iraqi 
SAi withi1 the government service is contrary to his function of monitoring and 
supervising the government sector activities effectively and impartially. Finally, this 
study com;,udes that the legal and constitutional provisions did not clearly define the 
legal statj of the SAi's president. He does not have the necessary guarantees to 
exercise of his duties without the influence of the executive branch, which has the 
power to �smiss him. Therefore, the current study suggests that there is a need to 

374 Christopt, r Pollitt, and Hillda Summa. "Reflexive watchdogs? How supreme audit institutions 
account for emselves." Public Adminislralion75.2 (1997): 313-336. Also, Danny S.L., Chow, 
Christopher Humphrey, and Jodie Moll. "Developing whole of government accaunting in the UK,29- 
32. 

37S See for expmple, Auditor General Act 1997 Act No. 151 of 1997 as amended, Federal Register of 
Legislation .lttps://www.legislation.gov.au/Details. Also, Martinis, Michael, and Colin Clark. "The 
Accountability and Independence ofthe Auditors-General of Australia: A Comparison of their Enabling 
Legislation." rustralian Accounting Review 13.31 (2003): 26-35. 
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amend the legal provisions relating to the legal status of the Iraqi SAi's president by 

ensuring his independence by placing the authority of appointing and dismissing him 
with Parliament, instead of the executive branch. Moreover, in order to strengthen his 
role in detecting and fighting corruption in the public sector institutions, the head of 
the SAi should be granted the privilege or immunity like a Member of Parliament (like 

how it is dpne in countries using the Parliamentary system, e.g. the UK, Canada and 
Australia)Jn order to ensure that he carries out his duties without any fear, threats or 
pressures y the government. 
3.4.2.2 The Weakness of the Legal Guarantees of Independence for the Staff of 

the Iraqi SAi 

The independence of the SAi's staff usually involves the need to have a distinct legal 
mechanis, to ensure that the selection of staff is in accordance with the specifications 
of expertise and efficiency that the candidates must possess in order to fill the 
vacancies. The independence of the SAi's staff is no less important than that of the 
head of the SAL This is because the SAi cannot be exercised its functions efficiently 
and impaJ1.fally if its staff are not independent of the executive authority. Hence, the 
rules of predure for the Iraqi SAi stipulates that the selection of candidates for 
oversight fynctions within the SAi should be based on efficiency and specialization.376 

However, the SAi's law does not provide any guarantees for this purpose, where the 
procedures of selection and appointment the Iraqi SAi's staff have not different from 
the mechanics of the appointment of government employees. On the other hand, the 
law also -r not give the SAi' staff any privileges and safeguards when they exercise 
176 Article 22ffthe SAi's Rules of Procedure No. ( I )  of 2012. 
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their oversight tasks. According to the law of the Iraqi SAi of 2011, the employees of 
the SAi shall be subject to provisions of the regulations in effect, except for any issue 
being provided for in this law.377 Thus, the Iraqi SAJ's staff do not have any privileges 
or guarantees to make them immune from the influence of the executive branch, 
besides the absence of independence for the President of the SAi was directly reflected 
on the staff's independence. 378 

In this regjd, the respondent H, 379 discussed that although the Iraqi SAi law that 
requires thf adoption of efficiency and competence in the appointment of SAT officials, 
however, �ere are restrictions have reflected on the performance of the supreme audit 
institutioj lin the face of corruption due to the absence of guarantees for the staff 
independ,ce. Because they are subject to the same legal rules and procedures of the 
appointment the employees in the government institutions. For example, the Iraqi SAi 
like another ministries and government institutions arc often waiting approval the 
Cabinet thrugh the Ministry of Finance to allocate functional degrees. Thus, the SAi 
do not havr enough freedom for the selection the candidates of qualified experts, but 
are relying on what the executive branch provided from functional degrees per the state 
budget. In addition, the SAi's auditors are facing many challenges in the exercise their 
oversight tasks because they are not having any privilege or immunity toward the 
public secrr institutions controlled. 

On the sare issue, the respondent A explained that the main restrictions on the 
performa"ije of the SAi's staff is the lack of legal provisions to protect them from the 

m Article (37) ofthe Iraqi SAi Law of201 I. 
Hs A respondent. D, an interview conducted on November 19, 2015, Appendix C. 
179 An Interview conducted on December 10, 2015, Appendix C. See also Appendix D 
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executive �nterference. Most of the SAi's staff are facing harassment from some 
government institutions when practicing the oversight function. For example, some of 
state institutions require auditors provide security clearance to allow them to enter 
government institutions and to exercise oversight function, under the pretext of the 
unstable security situation in Iraq. Also, there are some senior officials in government 
institutio"4 exercising pressures to obstruct the work of auditors, especially, when 
there are indications of corruption in these government institution, whereas those 
auditors di not have any legal guarantees that give them powers towards the pressures 
of officialj in public sector institutions.P" 

Based on le foregoing, it is clear that the lack of legal guarantees for the independence 
of the lrar SAI's had a negative effect on the performance of this institution in 
combating corruption. Hence, it should be amended the legal mechanism of the 
selection jf SAi's staff by the presence of special legal rules give the employees 
guarantees for the exercise of their functions, without interference from the executive 
branch. 

3.4.3 The �ack of Financial Independence of the Iraqi SAi 

The lack of financial independence is also another constraint and challenge on the SAi 
in its fight against corruption in the public sector. Financial independence will 
empower the SAI to prepare an independent budget and sent it directly to the 
legislature for approval and to include it in the state budget without any interference 
from the executive authority. However, the Iraqi SAi law did not include this principle. 

380 An Inte��w conducted on November 18. 2015, Appendix. C. 
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Accordin, to Article 2 l of the SAi Law, the SAi's council has to plan and validate the 
annual d1ft budget of the SAJ according to the general directions of the state and 

adopting the same mechanism that is used by the government institutions. The budget 
It is understood from the above that, the preparation of the SA l's budget is done by 

contradic11 the principle of the Iraqi constitution which is to grant financial 
independence to the SAi, as well as the principles of the international declarations (e.g. 

is sent tote Ministry of Finance and then to the Council of Ministers, which has the 
power to amend or delete the financial allocations of the SAi. Therefore, this legal text 

into the state's public submit it fo the Ministry of Finance for it to be integrated 
budget.381 
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Declaration of Lima and Mexico) of the financial independence of the SA Is as have 
been discur5cd previously. Moreover, the SAi is financially dependent on the Ministry 
of Finance, which often interfere and undermines the work of the SAi as an 
independc,tt institution.382 
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On the i"1pact of the weakness the financial independence on the Iraqi SAi 's 

perfonnant, the respondents from the Iraqi SAi's officials A, 8,C and D agreed that 
the lack �f adequate funding is one of the constraints that have affected the 
perfonnaqje of the SAi in Iraq. Because the SAi require sufficient funds to exercise 
its important tasks which incumbent upon it in the control of public sector institutions 
effectivelyl for example, it needs to grant financial benefits to staff, contracting with 
intematio,rl experts to strengthen its work and develop expertise of its staff and the 

I 

I 

381 Article (21) of the Iraqi SAi Law of 2011. 
382 Albert Van Zyl, Vivek Ramkumar, and Paolo De Renzio. Responding to challenges of Supreme Audit 
Institution.�. I 2. See also Appendix D. 
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purchase 9r some the necessary equipment for the control and detect corruption like 
digital cameras and so on. However, the Iraqi supreme audit institution often did not 
get what it needed from these money, due it restricted in spending money according to 

estimate by the Cabinet and ministry of finance from the public budget allocations. In 
I 

addition, the financial privileges that granted to the SAi's - auditors - not 
commensurate with the value of the risks which facing them when exercising their 

functions Iflating in detect corruption. More than that, the Council of Ministers per the 
law of pubf ic sector salaries have powers in reduced the amount of salaries and bonuses 
for all government workers including the SAi's staff, and this is already happened in 
2015.383 

As evident from the data gathered from the interviews, all the interviewees agree that 
the absencj of financial independence was one of the main obstacles that the Iraqi SAi 
had to face. The finance of the SAi depends on what is provided by the executive 
authority through the Ministry of Finance, and the amount allocated to it do not meet 
the actual requirements. Therefore, the lack of improvement of the staff' experiences 
and necessrry tools to exercise its oversight functions were one of the main problems 
that have affected the SAi's work. Moreover, the Iraqi SAi is financially dependent on 
the Ministry of Finances, which often results in interference from the executive and 
undenninet the work of SA! as an independent institution. Therefore, to improve the 
performance of the Iraqi SAi, the current study suggests the modifying of the legal 
texts relat1 to the SAi's financing by giving the head of the institution the power of 
preparing ,n independent budget and sending it directly to the COR without the 
interventio� of the Ministry of Finance. 

m An inte�i�w, Appendix C. Officials ofthe Iraqi Supreme Audit Institution. 
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The functifnal independence of the SAis is a fundamental aspect of the SAT's tasks to 

protect putlic funds and fight corruption in the public sector. This element is linked 
with the need to grant the SAi a comprehensive mandate for the control of all public 
sector in�,tutions, as well as free access to all documents, information and activities 
related to government institutions without any interference or influence by the 
executive authority. 

With respect to the Iraqi SAi's functional independence, it is possible to note that Iraqi 

SAI law, ideally, has included the text on these principles. According to Article 8 of 
the Iraqi SAi law, the entities that shall be subject to the SAi's jurisdiction are all 
public sectpr institutions and department, and all other authorities dealing with public 
funds in the form of collection, payments, planning, funding, exchanging, buying and 
selling, in-Jc ind production, provision of services or production of merchandises. The 
other grour of entities would include authorities whose law or by-laws specifically say 
that it shal be subject to the SAi's audit and control. 384 

ln addition to the above, Article 13 specifically deals with the powers of the SAi. First 
of all, it can access all documents, dealings, instructions and decisions with regards to 
control , audit. It also has the right to carry out or supervise an on-site inventory 
audit and to obtain from all the pertinent administrative and technical levels all the 
appropriaar explanations, facts and answers required to carry out its task properly. In 
addition to the above, it also has the right to audit classified programs including 

384 Iraqi SAi'� law No.31 of 2011. 
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national security-related expenditures and its President of the Board can choose any 
one of his subordinates to carry out any relevant auditing and reporting on his behalf. Finally, the SAi can, based on the Council of Financial Audit's decision, inspect on the grants, loans, amenities, preferences and investments and make sure that they are used for the specified purpose.385 

In fact, the confirmation of the Iraqi SAi law on the principles of functional independence was accompanied by the absence of the necessary guarantees for the SAi's independence. The Iraqi SAi arc still facing many constraints and challenges that have f ected its performance in combating corruption and the protection of public funds. ThJe constraints and challenges are discussed below. 
3.4.4.1 e Absence of Legal Safeguards for Comprehensive Control and Free 

Access to Information 

According to the SAi's reports, it has many problems with regards to the imposition of control r public sector institutions and access to documents and records of many government institutions. For example, the reluctance of many government institutions to cooperate with SAi's auditors by providing documents and records relating to certain tinrcia\ and administrative activities. In addition, the direct intervention by the Councp of Ministers to restrict the SAi's functions is contrary to the law and instructions. 386 

m Iraqi SAP lawNo.31 of2011. 
386 The Iraqi . upreme Audit Institution reports (2005-2014). http://www.d-raqaba-.iq/pages_en. 
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In fact, otofthe main reasons that contributed to this situation, is that the SAi does 
not have y legal means or powers to impose sanctions against uncooperative 
governmertal institutions to compel it to provide the documents and infonnation 
which necessary for exercise the oversight functions. In return, the Iraqi SAi are 
binding, in all cases, in resorting to the Council of Ministers against the uncooperative 

governmental institutions that are already part of the executive branch. This is 
contained by Article (12) of the SAl's law which stipulates " Second- In case an 
auditee abstains from making available the records and infonnation necessary for 
auditing and control, the SAi, within 20 days, shall make a notice to the auditee and 
the inspector general office in the auditee to present these records and information and 
to clarify the reasons for abstention. Third - Should the Board find the reasons for 
abstention unjustifiable, it may inform the council of ministers to carry out an 
investigation and bind the abstainer to provide the required records and information". 
As well as, Article 17 of the SAI law stipulated that "The SAi is bound to advice the 
council of ministers on any dispute with the entities under its audit and control to take 
action on te issue". 387 

Commenting on the above, the respondent D, argued that although the Iraqi SAI's 
mandate include, according to the text of the law, all public sector institutions, and 
freedom of access to all documents and records of government institutions, but those 
legal texts has not been applied in practice. There is a contradiction between the 
provisions of the law that granting the functional independence to the SAi, and the 
violation of the content of this independence by giving the Council of Ministers a 
power to irsolve disputes between the SAi and governmental institutions which are 

387 Iraqi SA}t law No.31 of 2011. 
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mainly part of the Council of Ministers. For example. the SAi's reporting have 

recorded continuously for the years (2006-2015) abstention of many governmental 

institutions and ministries from providing the SAi many documents relating to 

contracts, public procurement and administrative activities despite its involving 

suspicions of corruption. Although the continuation of these violations of 

governmental institutions, and inform the Council of Ministers to resolve it, Cabinet 

has not taken any measures against these institutions.388 

The Iraqi SAi witnessed an odd event that conrasts with It overall mandate in 

controlling the public sector activities, where the SAi has faced many restrictions in 

controlling of the financial activities and contracts financed from the Development 

Fund for Iraq (DFI), which includes the Iraqi funds that were frozen by the UN during 

Saddam's regime. 389 

A respondent, C, explained that millions of dollars were spent by the CPA from the 

DFI funds under the guise of reconstruction projects of infrastructure without 

providing any documents or information on the size of these funds to the SAi. The 

most bizarre was that some projects of for the reconstruction of infrastructure (such as 

the building and maintenance of hospitals, schools, stations of electric power, etc.) 

were nonexistent, and as for the others completion rates did not exceed 20 percent. 

After the formation of the elected Iraqi government in 2006, the administration of the 

DFI was taken over by the Council of Ministers. In the meantime, the spending of this 

fund remained outside the framework of the public budget, and it has become a key 

challenge pr the SAi to controlling the mechanism that is used to utilize this fund by 

JU An = conducted on November 19, 2015, Appendix C. 
JS9 Musa F �. The Story of Corruption in Iraq, 78. 
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the governmental institutions. This is especially when the governmental institutions 
and the Council of Ministers frequently do not provide the documents and infonnation 
on such funds to the SAi, although it may involve a clear indication of fraud and 
conuptlon.P? 

On the other hand, a respondent, A, said that the interference of the Council of 

Ministers in the performance of the Iraqi SAi has contributed to making the General 
Secretariat of the Cabinet into an institution that is supportive of corruption, it 

disallowed the Iraqi SAi to exercise its functions efficiently and impartially. The 
General Secretariat of the Council of Ministers, as �ontained in the index of the SAi's 
reports, approved many procurement and public construction contracts without 
following the instructions and the laws for the conclusion the contracts. Also, more 
than 35% of the Cabinet's staff have been appointed without any competitive process 
and from those employees, a substantial number of them did not provide certificates 
of academic qualifications. Despite the SAi's recommendations on the illegality of the 
Cabinet ptceedings, it is not accepting them under the pretext of public interest 
requirements. Therefore, the breach of laws and corrupt practices at pinnacle of the 
pyramid qf the executive branch is evidence that there is absence of real will in of the 
executive tranch in combating corruption, which have reduced the role of oversight 
institutions, specifically the SAi in controlling corruption.391 

For his pal, a respondent, B, argued that despite the Iraqi SAI law specifying the duties 
and powe of the SAI, and it also clearly stipulates that the SAi can request for any 

390 An Inte]'ew conducted on November 23, 2015, Appendix C. see also, Musa Faraj, The Story of 
Corruption i lraq, 78. 
391 An lnte ew conducted on November 18, 2015, AppendixC. 
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documents which are relevant to the transactions within the scope of SAi's audit to be 

sent to the COR, however, the SAi often have difficulties receiving the documents and 

information from the executive with the specified period, thus impeding the SAi's 

audit efforts. Very often, the SAi is forced to report the failure of the executive to 

respond in its audit findings. Therefore, the restrictions on the freedom of access to 

infonnation by the executive branch is considered one of most serious challenges 

facing the Iraqi SAi's tasks in strengthening the control over public sector institutions 

to fight corruption. 392 

As evident from the data gathered from the leg�I texts, interviews and oversight 

reports, there were limitations on the Iraqi SAi's mandate to apply comprehensive 

control on the government institutions, as well as unrestricted access to information. 

These constraints have reflected negatively on the SAi's independence as well as 

impacted on its performance in enhancing the account.ability of the government and 

expose corruption in the public-sector institutions. The interference by the executive 

authority and the absence of legal safeguards to achieve comprehensive control were 

one of the factors that contributed to the weakness in the functional independence of 

the Iraqi SAi. Therefore, the current study suggests that the SAi should be given 

statutory authority to impose sanctions directly on the government institutions that 

refused lo f rovide documents and information on time. 

3.4.4.2 The Executive's Influence on the Iraqi SAi's Reports 

The SAi's reports are important means to strengthen the oversight of public sector 

activities and have contributed to the strengthening of governmental accountability by 

392 An Interview conducted on November 16, 2015, Appendix C. 
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Parliament. However, the absence or weakness of the SAi's functional independence 

would significantly affect the mechanism for the preparation and discussion of those 

reports. Such a situation was among the main obstacles that the Iraqi SA I had to face 

because of the weakness of its functional independence. More than ten years ago, the 

Iraqi SAT witnessed the late release of audit reports, which should have been delivered 

to the Iraqi Parliament within 120 days after the end of every calendar year for it to be 

discussed. For example, the SAi's reports for the years 2004 to 2007 was not completed 

and delivered to the COR until 2008, while reports for the years 2008 to 20 IO was only 

completed in 2010, and finally reports for the years 2011  to 2014 was completed in 

2015. 393 

On the other hand, the impact on the Iraqi SAi's performance was not only confined 

to delay of the reports but also in the preparation and approval of the final accounts of 

the executive authority. Among the problems the SAi faced was that the executive 

authority (specifically, the Ministry of Finance) did not comply with what was 

imposed by the constitution, i.e. the need to provide the final accounts for each year to 

the SAi for auditing and to the COR for discussion. For example, the final accounts 

for the years 2003 to 2011  was only sent to the SAi in 2012. As such, the final accounts 

for the ye 2003 to 2011 any closing of the final accounts have not been discussed 

by the CO except for the final accounts report for the year 2004, which was discussed 

in 2008.3 

m Musa Faraj, The Sto-y ofCorruplion in Iraq, 88. 
l94 Iraqi parliament session to discuss the Iraqi annual budget of2012. No session. (35) in the February 
17, 2012. A vailablc on, http://ar.parliament.iq. 
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fn this ,ard, a respondent D, explained that the reluctance of government institutions 
from prarded the SAi the documents and information, have contributed to the delay 
in the ptraration of auditing reports. ln addition, another reason for this problem 
regardin� to lack of material and human resources that should be available of the Iraqi 
SAi in clmpleting their oversight tasks on time. However, the late release of audit 
reports b1 the Iraqi SAi reflected negatively on its performance and the credibility of 
these ref rts, because it had not been discussed by the financial and integrity 
committees of the COR. This requires the responsibility of the COR in strengthening 
the Iraqi SAi's independence by giving the necessary financial resources to perform its 
functionsl and being careful to keep it away from the influence and interference of the 
executive power. 395 

A similar view was expressed by the respondent C, who affirmed that the delay in the 
provision the SAi's reports to parliament on time and the absence of discussion the 
governmt;ntal final accounts reports, is one of the illegalities that have contributed to 
reducing the role of the Iraqi SAi in strengthening financial management and 
accounta�ility of the executive branch about the administrative and financial 
corruptiort cases. One of the consequences of such delays is impunity. For example, 
cases of corruption registered in the SAi's reports may not be taken into consideration 
when its delay in the issuance, as well as the discuss the final accounts that reveal the 
final results for the extent of governmental credibility in spend the public money 
without wastage or corruption. 396 

m An Interview conducted on November 19, 2015, Appendix C. 
396 An Interview conducted on November 23, 2015, Appendix C. 
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In fact, pro,ably the single most important step that SAls can make to help Parliament 
is to make every effort to report on time. The late submission of the SAi's reports and 
final accounts is one of the most persistent problems in strengthening the government 
responsibility before parliament. Where, the delays in the release of audit reports make 
it almost impossible for the legislature to plan its deliberations on audit reports. Thus, 
important reports arrive at times when the legislature cannot deal with them or many 
reports arrive at the same time and are not given sufficient attention.397 

In this context, in a discussion session between the President of the SAi and the 
Integrity Committee of the Iraqi COR, members of the Integrity Committee discussed 
that the late submission of the SAls reports made it almost impossible to discuss these 
reports which reflect many years. They added, that despite the SAi is considered as 
one of the main pillars of integrity in Iraq, but its weak performance in the delivery 
of the reports was one of the main problems that faced the oversight role of the 
Parliamenr Integrity Committee in combating corruption. 398 

However, jr a comment to the members of the Integrity Committee in Parliament, 
President ophe SAi pointed out that "the delays in the preparation of the reports were 
not due to �oor perfonnance of the SAi as much as it was because of the lack of 
cooperatio� of governmental institutions with the SAL Many public-sector institutions 
have spent outside the boundaries of allocations established in the general budget. 
Many miniftries did not provide the SAi with a recognized document about the legal 
mechanism to spend these funds, which amounted to about 35 trillion Iraqi dinars, only 
m Magnus �orge, "Supreme Audi! Institutions-their Roles in Combating Corruption and Providing 
Auditing and Accounting Standards and Guidelines, 8. See also Appendix D 
398 Iraqi parliament session to discuss the Iraqi annual budget of 2012. No session. (35) in the February 
17, 2012. Available on, http://ar.parliament.iq. 
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for the years from 2004 to 2009. Therefore, the delay in reporting is due to the need to 

ascertain the fate of the funds, which are sure to contain the suspicions of corruption. 

This has helped the lack of real power for the SAi in accountable the executive branch, 

especially when it delays to submission of final accounts".399 

Finally, it can be argued here that some of the experiences of countries characterized 

by a legal organiz.ation of with more realistic provisions to ensure that the submission 

of the SAi's reports and discussion of the final accounts are done on time. For example, 

in France, the functional independence of the Couf of Accounts allows it to impose 

on the government to provide all documents, statements and final accounts for the 

public-sector institutions to the court on time. The Court of Accounts, in this case, 

have the powers to approve or not to approve the government's activities and accounts 

according to its compliance with the laws and the general budget of the state. The 

consequence of the non-approval by the Court of Accounts of the activities of 

government is Parliament's commitment not to approve the budget for the next year, 

and only after retrieving the wasted funds and after the public official is convicted. In 

the UK, the independence of the SAi, the NAO, makes the government obligated to 

provide documents and final accounts on time. All the reports prepared by the NAO 

are submitted to Parliament, accompanied by a certificate of and authentication of 

issued by the Auditor General. Any delay or reluctance by the Ministry of Finance or 

the government will result in gives the NAO, through the comptroller and Auditor 

General making a report of the matter to the House of Commons to hold the 

government accountable.400 

399 Ibid. 
400 Danny S. Chow, Christopher Humphrey, and Jodie Moll. "Developing whole of government 
accounting in the UK. 30. Kenneth M. Dye and Rick Stapenhurst, Pillars of Integrity, 12. 
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Based on the analysis of the legal texts, interviews and the SAi's oversight reports, the 

absence of guarantees of functional independence were among the main factors that 

have influenced the Iraqi SAi's performance in strengthening the accountability of the 

executive branch through the annual reports and the discussion of the final accounts of 

the public-sector institutions. The delay in preparation of the annual reports by the 

Iraqi SAi for many years contributed to them not being discussed by the Integrity and 

Finance Committees of the Iraqi COR, even though these reports contained many 

issues of corruption in the government institutions. Moreover, the delay in reviewing 

and auditing the governmental final accounts have affected the Iraqi SAi's 

performance in the detection of many cases of corruption that have accompanied the 

implementation of the annual budgets by the government. Finally, the study found that 

the improve the performance of the SAi and eradicate corruption, the Iraqi SAi must 

be given legal guarantees of functional independence which are related to free access 

to all government institutions activities and prompt submission of final accounts, and 

without any interference or influence from the executive authority. In addition, the 

Iraqi COR must support and enhance the perfonnance of the SAT by refusing to 

approve the annual budget of the executive authority until such a time when the SAi'  

is able to submit a complete report of the government's final accounts. 

It is clear rm the discussion that the SAls independence is one of the requirements 

that are indispensable in the exercise the oversight functions efficiently and effectively. 

Emphasis on the principle of independence of the SAi was one of the basic features 

that characterized the Iraqi legislation, whether in the Constitution of2005 or the SAi 

laws after 2003, compared with the limited or totally lost a confirm of such a principle 
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during the period of Saddam regime. However, the application of the principles of the 

Iraqi SAi's independence did not appear in the field of practical application due of 

many obstacles and problems that accompanied the SAi's tasks. Ambiguity of the 

constitutional and legal texts, the Supreme Court's interpretation to the content of 

independence, and the dominance of the executive branch because of the actions of the 

Prime Minister, all these factors had a negative impact on the absence of legal 

safeguards of the organizational, functional and financial independence of the Iraqi 

SAi. It is believed that these obstacles have contributed to weaken the functions of the 

SAi and the spread of corruption in Iraq. It also weakened the functional role of the 

COR and its ability to enhancing the accountability of the government by the SAi and 

Parliamentary Committees. 

Other obstacles related to the weakness of the Iraqi SAL performance in combating 

corruption will be addressed in the next chapter. 
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CHAPTER FOUR 

KEY OBSTACLES TO THE IRAQI SUPREME AUDIT 

INSTITUTION'S PROCEDURES IN IMPOSING 

ACCOUNTABILITY AGAINST CORRUPTION 

4.1. introduction 

This chapter answers research question two and analyze the objective related the 

obstacles facing the Iraqi SAi's measures in imposing the accountability and 

responsibility against corruption. These obstacles are the key factors that are greatly 

influencing its tasks in combating corruption. This chapter, therefore, discusses and 

analyzes the problems related to the weakness of the legal guarantees relating to 

preventive measures/procedures that granted to the Iraqi SAL Among these problems 

is the ambiguity of the legal texts related to the SAi's mandate in a prior control, weak 

legal environment for the transparent management of public resources and the 

weakness of the safeguards publication of reports and communication with public 

opinion. The current chapter also analyses the problems that have contributed to 

reducing the effectiveness of the Iraqi SAi's measures in promoting political 

responsibility. In addition, this chapter explains the weakness of guarantees granted to 

the Iraqi SAi in imposing disciplinary liability and criminal prosecution of financial 

and administrative irregularities and corruption offences and its effects on the SAi's 

functions. 
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4.2 The Preventive Measures of the Iraqi SAi to Detect and Prevent Corruption 

The promotion of public accountability against corruption cases, require substantial 
efforts and effective legal mechanisms contribute not only to punish the perpetrators 
of corruptf on activities, but it should be also enhancing the efficiency and integrity of 

government institutions to prevent and deter potential activities to corruption. In this 
regard, it can be noted that the creation of a preventive environment against corruption 
risks by strengthening financial management, transparency, integrity and good 
governance in sound management of public resources within the government 
institutions are considered one of the main objectives of most SA ls, including the Iraqi 
SAi. 401 

However, the SAi's ability in use the preventive measures against corruption should 
be accompanied with many legal guarantees that would ensure the achievement of its 
goals in �romoting accountability of the public sector institutions efficiently and 
effectively. For example, the SAis need to have a legal and institutional environment 
that could help determine the method of oversight which implemented on the 
government's activities, get clear information about the nature and amount of public 
resources tfthe state, easy access to data and documents of government and freedom 
to produce binding reports to government entities with effective mechanisms to follow 
up its impfementatton.S" 

In this context, the Iraqi SAi, legally, has many preventive measures aims to promote 
the prevention and avoid the risk of corruption in government activities, but in contrast, 

401 Hegarty, fony, and Kennedy Musonda. Good Practices in Supporting Supreme Audit Institutions. 
402

1bid. 
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there were many factors have influenced of the effectiveness of its actions in 
promoting integrity and prevention of corruption. These factors and problems are 
discussed rd analyzed below. 
4.2.1 The Preventive Measures of the Iraqi SAi in Implementing Prior Control 

First of all, prior control can be defined as the oversight that exerted on the financial 
and administrative activities for the public sector institutions before its completion. It 
includes necessity of obtaining the prior approval from the oversight institution, as a 
condition for the legitimacy of governmental activitifs.403 Also, this method of control 
is called preventive control, due it prevents the occurrence of errors, trespassing on 
public fun1s by officials of government institutions. Thus, it prevents the occurrence 
of waste �d corruption in public resources and contribute to the strengthening of 
financial �nagement and achieve efficiency of public spending in state institutions. 
404 I 

Regarding rhe role of the SAls in the practice this oversight method, it is possible to 
say that the legal regulation of prior control was evident with the internal control 
institutions in the state, such as the Ministry of Finance and Internal Audit departments 
in ministries. However, significance of this method of control in prevention of 
corruption by strengthening financial management, transparency and good governance 
and sound management of public resources, making necessary to grant the SA ls doing 
prior cont1j'· along with departments of government internal control.r'" 

403 AI-Askail4 The Evolution of the Control On Public Funds in Confrontation the Illegal Activities, 
p222. 

"°" Ibid. 
405 Hakeem, Ahmed, and Mohammad Moslem, "Role of Supreme Audit Institution {SAi} in Ensuring 
Transparenq and Accountability. 
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In this re�rrd, INTOSAI's Lima Declaration indicates that the "Pre-audit represents 
a before f�e fact type of review of administrative or financial activities, and the 
effective pre-audit is indispensable for the sound management of public funds 
entrusted to the state. It may be carried out by a Supreme Audit Institution. Pre-audit 
by a Supreme Audit Institution has the advantage of being able to prevent damage 
before it occurs and highlights the responsibility of those accountable; as well it may 
lead to or mpensation for the damage caused and may prevent breaches from 
recurring' l aos 

Accordingly, most of the Commonwealth countrres adopted the method of prior 
control by SAis, as a mechanism to avoid corruption and protect public money from 
waste and extravagance. In the UK, for example, there was perfect regulation of this 
oversight method by giving the SAi, (UK National Audit Office) a clear mandate to 
doing prior control on all financial allocations of government activities in collaboration 
with the �reasury and the Bank of England. Where any expenditures cannot be 
continued without permission and signature of the UK NAO on each document as to 
its legiti,cy, legality, and completeness.P? 

In Iraq, there is an ambiguity in the legal regulation of the SAi's ability in 
implement;ation of prior control on public sector �ctivities. In principle, there is an 
absence ofllegal texts that give the SAi the possibility of prior control. In contrast, the 
SAi's rulfj of procedure pointed out to the possibility to take the prior control on 
governme�t activities relating to the granting of pu�lic contracts, but with no mention 

406 The Lima Declaration on SAls Independence. For more information, visit 
http://www.intosai.org(issai-executive-summaries 
407 Mahmoud Shukri, Fahrni. The Supreme Control; Concept and Regular of Supreme Audit Institutions 
in the Arab S,tates and Some Foreign Countries, 56. 
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mechanism for implementing such this control. Such restrictions and obstacles that 

have influenced negatively on the Iraqi SAi's measures to avoid corruption are 

discussed and analyzed as follows. 

4.2.1. t Lack of Clarity the Legal Regulation to the Iraqi SAi's Ability to Use Prior 

Control 

Although the Iraqi SAi's Law has pointed to its ability of doing comprehensive 

oversight of all government activities, however, there is no explicit text explain the 

extent of i� mandate to conduct prior control on these activities. 

In the me41ime, both the academics respondent's Hand G, argued that the Iraqi SAi 

able to exerise prior control on all government activities, despite the lack of explicit 

legal text. tr'his is because the Iraqi SAi's Act does not include any provision that 

prevent the implementation of this type of control. In addition, there is a legal text 

pointed indirectly to the SAi's possibility to do prior control. For example, article 6 of 

the Iraqi SAi law, stipulated that it has the mandate to evaluating overall financial and 

economic plans and policies which are established to fulfill and comply with the state's 

objectives. Therefore, this text can be interpreted as giving the SAi possibility of prior 

control on government activities. This is because the assessing the government's plans 

by SAi includes ability to control over the planning stage, which is usually precedes 

the implementation phase.408 

However, the above debate did not confirm by the practical reality of the Iraqi SAi's 

measures against corruption. Apart from government activities related to public 

403 An interview. Appendix C. 
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contracts which regulated by the rules of procedure (under the restrictions affected the 

effectiveness as will be discussed), the Iraqi SAi does not have mandate to 

implementing a prior control on government activities. Therefore, this issue was one 

of restrictions that have influenced the SA I's ability to take advantage of this method 

in the prevention of many manifestations of corruption in government activities. 

As such, all the respondents who were discussing iis issue of the Iraqi SAI, pointed 

out that the Iraqi SAi obliged to apply the legal te ts which governing its functions. 

And due of these texts did not explicitly grant the AI ability to use the prior control 

on all public sector activities, the SAT cannot be interpreting the texts oflaw and add 

new measures not provided for. On the other hand, they pointed out that the Iraqi SAi's 

mandate according to Article (6) in the planning and evaluation of the financial and 

economic policies of the state shows meaning of drawing plans and public policies that 

contribute to strengthening the management of public funds. Nevertheless, it does not 

include the power to intervene in the disbursement mechanism of public money before 

it spent by the government. This oversight method can provide effective protection of 

public funds from alt wasteful spending, especially, many government activities 

require follow-up procedures beforehand for the prevention of corruption that may not 

be removed its impact easily.409 

Thus, the failure to give the Iraqi SAi the power of use prior control was one of the 

obstacles that has a negative impact on preventive measures to avoid corruption. 

Where, such this a control measure can provide effective protection of public funds 

from all wasteful spending, especially, many government activities require follow-up 

409 An interview. Officials ofthe Iraqi Supreme Audit Institution. Appendix C. 
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procedures beforehand for the prevention of corruption that may not be removed its 
impact easily. For example, in public service area, there are billions of public money 
spend to salaries of employees were enrolled in forged lists. Subsequent actions by 

SAi revealed many of the manifestations of corruption in recruitment in government 
jobs measures, starting from fraud in the academic documents, appointment based on 
favoritism, do not choose people on the basis of competence, selecting a ghosts' 

persons and take the salaries from the government entity budget, and other indicators 
which give evidence that the recruitment procedures come versus bribes. In the end, 
the respondents concluded that many of the manifestations of corruption (e.g., fraud, 
waste public funds, fraud, etc.) it was possible to preventable or reduce them, if the 
SAi has awarded mandate to take prior control on government spending. And to meet 
these requirements, no alternative of modify the Iraqi SAi Law in order to regulate 
prior control measures in the explicit and clear texts.410 

In line wit, the previous responses, the academic respondents' E & F, argue that SAi's 
jurisdiction to use prior control on all government activities need to explicit legal text 
to regulating mechanisms of the exercise this jurisdiction. Because the concept of prior 
control is a procedure involves of preventing the government agency to continue of 
implementation its activities (e.g., the obligation to pay the money, spending public 

. 

expenditures) without take a pennit and the approval of the Supreme Audit Institution. 
Therefore, they stressed that the failure to grant the SAi the powers in prior control is 
one of the weaknesses that facing its measures to avoid corruption in most areas related 
to government activities. For example, there are thousands of delusional names of 
people registered as employees spend their money from the state treasury, as well as 

410 An interview. Appendix C. See also, Faraj, The Story of Corruption in Iraq, p 115- 122 
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people who receive salaries, social and government grants at the same time and so on. 
All these manifestations may be overcome, if the Iraqi SAi have taken previous 

preventive measures to audit and inspection all public funds which spend on public 
jobs, government procurement, granting of rewards and privileges, and other activities 

that could potentially exposed to the risks of corruption. Hence, to address these 
problems the law should be provided the SA( a power of prior audit and inspection on 
the governmental activities that cannot remove the effects of corruption effectively 
during the fAI's post-audit.411 

As evident from the data gathered from the interviews, the majority of respondents 
who were interviewed agreed that the Iraqi SAJ does not have mandate of prior 
measures or public sector activities. This constraint is reflected negatively on the SAi's 
performance to avoid many of the manifestations of corruption in government 
activities involving the disposition of public funds. Therefore, the current study 
suggests the need for a provision in the law gives the SAT the mandate to take pre- 
control measures and inspection of all government activities, or at least, activities most 
vulnerable to corruption. The reason, one thing is certain: corruption is spreading like 
cancer, requires prevention measures proactively. 

4.2.1.2 Ineffectiveness the Iraqi SAi's Prior Control on Governmental Contracts 

If the general principle - as discussed above - indicates that the Iraqi SAi is not able to 
take prior rntrol measures on public sector activities, however, there was a provision 
in the SAl1j rules of procedure gave the possibility of taking measures of prior control 
by SAi on the government contracts. The regulation this text at rules of procedure 

411 An inte��w, 2015. Appendix C. 
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came in accordance of referring by Article 10 of Iraqi SAT Jaw which gives the SAi 
right of receiving government public contracts to be audited from financial and legal 
aspects. 412 

Indeed, the existence of such a text has had a positive influence in the creation a 

specialized department at Iraqi SAi, and has the ability to inspect, follow-up and audit 
of government contracts efficiently. And this also helped in the follow-up revealed 
many aspects of corruption, that are often found in public contracts as one of the most 
vulnerable areas for corruption.413 

Accordingly, in this aspect, all the respondents of SAi and academics, agreed that the 
Iraqi SAi's mandate in prior control on public contracts was one of the main features 
to prevent corruption in government projects that related to the granting these 
contracts, especially that Iraq spent more than 30% on reconstruction projects, 
procurement and the contracts of develop oil production. They add, such this control 
has increasingly important when there are measures at the previous proceedings on the 
concluding the contract. Because, in the early stages of concluding the contract (e.g., 
the stage � negotiations, preparation of tenders, guess the total cost of the contract, 
contract feasibility study, access to the contractor and ensure the existence the funds 
required for the implementation the contract) all these stages are potentially vulnerable 
to the ris� of corruption. Due that the commissions, bribes, fraud in estimating the 
value of the contract and awarded the contract without competition or tender are often 
show it ellence when enter contracts.t'" 

412 Article 16 of the Rules of Procedure of the Iraqi SAi. 
an Al-A wadi, Othman. The legal Control On State Finances, 23. 
414 An interview. Appendix C. 
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However, the Iraqi SAi's ability in take a prior control on government contracts was 

accompanied by factors had a negative impact on their effectiveness. Where, that 
despite the Iraqi SAi's rules of procedure has been granted it the mandate of control 

and pre-in�pection of government contracts, but it did not show the impact of 
implementation of such this control. In other words, the Iraqi SAi stayed not have 
measures to prevent of granting of illegal government contracts or stop funding it 

In this regard, the academics respondents' F and E, argued that the SAi's capacity in 

prior control on government contracts was not accompanied by granting guarantees 

and measures to prevent the conclusion of illegal contracts. The absence of such 
guarantees is undoubtedly affect the effectiveness of the control and inspection of 
government contracts. It also contrary to the concept of preventive measures to avoid 
corruption through pre-audit. Because the conducting prior control not only aims to 
detecting irregularities and corruption, but it should be ensured a deterrent effect in the 
non-recurrence of irregularities. They add, to activate the effect of prior control 
measures it is necessary that the law must provide the SAi the power to prevent the 
govemmerr institutions to conclude contracts that discovers violating legal 
requirements or contain the manifestations of corruption with identifying those 
responsible for these irregularities.415 

On the same issue, the respondents of the SAi who were discussed about these 
obstacles 1gued that among the constraints that have affected the effectiveness of the 
SAi's prior control measures, is exception some of the government contracts from the 
application of legal rules for granting contracts. For example, there are many 

4is An lnteJ11iiew conducted on December 7, 2015. An Interview conducted on November 25, 2015. 
Appendix C. 
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government contracts have been excluded from the Iraqi SAi's prior control according 
of governmental decisions which based on the discretionary power to get rid from 
some of the contract procedures that stipulated Public Contracts Act No. 87 of 2004. 
Therefore, these restrictions were as obstacles and challenges had a negative impact 
on the SAi's ability to address the prevention of corruption of public contracts. For 
example, Iraq since (2003 until now) trillions of dollars spent on infrastructure 
projects, reconstruction contracts, the provision of services and investment, however, 
the Iraqi people are still suffering from a shortage ?fall public sector services. This 
includes all areas, such as electricity, potable water, education, health, roads and 
transport, as well as security and stability issues in the society. These problems were 
often caused by the spread of contracts corruption in the Iraqi public sector. And one 
of the reasons of its aggravation is the restrict the SAi's role in preventing illegal 
activities related of government contracts by prior control measures.416 

In line with the previous responses, many of the cases that illustrate the ineffectiveness 
of the SA prior control measures on public contracts, due to the inability to take it 
basically, inability to take measures to prevent illegal contracts implementation. 

First: Re�rding the contracts, which took place under the supervision of the US and 
British occupation forces under the Coalition Provisional Authority (CPA). The Iraqi 
SAi later found that of major contracts awarded with DFI monies in 2003, 74% went 
to US firms, 1 1  %  went to UK firms. and just 2% went to Iraqi firms. No less than 60% 

went to US construction firm Halliburton, under abusive no-bid contracts and without 

416 An Interview. Officials ofthe Iraqi Supreme Audit lnstitulion, Appendix C. 
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granting the Iraqi SAi any role in monitoring these contracts in all stages of contracting 
and implementation.417 

As an example, many of the early contracts awarded by the CPA were without 
competitive bidding and there were also no specified costs. As such, the contractors 
were motivated to hike their expenses to maximize their profits. Most of the contracts 
were awarded to just a few giant contractors with close political ties in the US, of 
which Halliburton, which was awarded the largest share of contracts, was the most 
prominent of them all. It was closely associated wit, the then US Vice President, Dick 
Cheney, who was its former chief executive. Halliburon was secretly awarded a multi 
billion dollar contract on a no-bid basis by the US Anny Corps of Engineers to 
rehabilitate Iraq's oil sector.418 

The British also took part in the plunder of Iraq. In late 2003, a British company was 
awarded a contract to supply 51 armored vehicles to the Iraqi government at a cost of 
$8.48 million. A Russian company was sub-contracted to build the armored vehicles. 
In late 2004 the main contractor was paid in full using funds from the DFI, but the 
vehicles were not delivered. The same ambiguous method was also used to obtain 
contracts in the various sectors. For example, it was decided that primary healthcare 
centers would be used to bring medical services to the Iraqi people in the various towns 
in the country. So, in March 2004, a contract worth US$253 million was awarded to 
Parsons croration, to build 150 local clinics. By 1006, only 5 clinics were built, but 
$186 million had already been spent.419 

'17 The Iraqi Supreme Audit Institution report of 2006. 
418 Frank R. Gunter, the political economy of Iraq: restoring balance in a pos1-conflic1 society. Edward 
Elgar Publishing, 2013. 46-267. 
41q Ibid. 
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As can be seen, many of the most important contracts were total failures. Subsequent 
investigations by the Iraqi SAi has revealed that all contracts that were implemented 
by the CPA during the US occupation oflraq were utter failures for it did not give any 

benefit at all to the Iraqi people.V'' 

Second: During the formation of the Iraqi Transitional Government in 2004 -2006, 
Iraqi politicians and government ministers demanded OFT funds for projects of their 
own. Accordingly, many contracts are excluded from the pre-audit of the Iraqi SAi. 
For example, in the security and defense sector, senior officials were granted a $327 
million contract in January 2004 for supply of weapons, trucks, uniforms and other 
equipment, but the items were not apparently delivered. Meanwhile, more than a $1 
billion was granted to the faltering electricity sector and most of these contracts were 
fictitious '1rmpanies or incompetent.421 

Third: The successive Iraqi governments that were formed during the elections of 
2006, 2010.2014, have continued the same approach to exclude several important 
contracts from the prior control of Iraq's SAT. Some examples, it can be referred to 
them as follows: 

In 2006, fe Iraqi Ministry of Defense grant direct contracts without tender to 
consortium (PCO) of US, for the supply of arms and military equipment worth ($4.5) 

billion. Through SA l's prior control, found that the granting of this contract has been 
was without make sure there of dedicated financial resources in the budget. I Iowever, 

420 Latifal-Zubaidi. Iraq's Oil and Oil Policy in Iraq and the Region under Us Occupation. 
421 Philippe Le Billon "Corruption, reconstruction and oil governance in Iraq." [hird World 
Quarterly 26.4-5 (2005): 685-703. 
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the ministp' continued to contract procedures in spite of the existence such 
irregularities. A subsequent audit of the SAi revealed many of the suspicions of 
corruption in this contract, and many of Ministry of Defense contracts, it was possible 
to avoided if the SAi has measures to prevent of granting these contracts since the 
beginning. 422 

At the Ministry of Interior during 2007 and 2008 rve contracts were awarded to a 
British company (A TCK), to buy devices of explosives detection worth (143 billion 
Iraqi dinars). The SAi explained numerous irregularities in these contracts (e.g., 
awarded without tender, without a study of the economic feasibility and the cost of 
speculative, and accept the price set by the company without any negotiation). 423More 
than that, there is a condition to the contract gives the company checking the 
equipment and give matching international standards certification. Thus, the 
implementttion of these contracts many ineffective devices in detect explosives 
caused the riling of many Iraqi citizens? 
In the oil, electricity and health sector, many contracts were reviewed by the SAi 
(during the period from 2005-2015) with an emphasis on many of violating the legal 
requireme�ts as stipulated in the public contract law. These irregularities were 
included, for example, choosing companies without competition, the lack of economic 
feasibility, the exception of contracts subject to the laws under the Council of 
Ministers' decision under the justification speed up development, and so on. 

422 The Iraqi upreme Audit Institution report of2006. See also, Frank R. Gunter, the political economy 
of Iraq, p 4S. 
423 The Iraqi fupreme Audit Institution report of 2008. See also, Solomon Moore, "In Corruption, New 
Government of Iraq Faces a Tough Old Foe", Global Poli� Forum, May 23, 2006, accessed Jun 4, 
2016, https://www.globalpolicy.org/. 
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Nevertheless, these contracts continued to implemented with many of the suspicions 
of corruption which discovered later.424 

As evident from the data gathered from the interviews and SAi' reports, it is clear that 
the ineffectiveness of the prior control measures to prevent the conclusion of illegal 
contracts was one of the problems and challenges which faced by the Iraqi SAi in 
immunization and prevention these activities, which are considered the most 
vulnerable to corruption areas. Many of the manifestations of corruption in the public 
sector in Iraq have resulted from contracts worth billions of dollars were spent on fake 
companies or without tenders, all of which involved bribes and kickbacks from 
government officials. Therefore, the present study suggests that the law must provide 
the SAi mandate of prior control on all government contracts without exception, with 
binding measures to give the SAi the power to prevent the continued implementation 

I 

I 

of any cqf tracts 
corruption. 

involving the legal and financial irregularities or suspicions of 

I 

I 
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I 
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4.2.2 The Limitations to the Iraqi SAi's Measures to Prevent Corruption in 

Management of Public Resources 

The SAi's measures in avoiding corruption and promote accountability much clearer 
when the government institutions implementation tf its administrative and financial 
activities. Where it is agreed - as explained earlier - SAls in most countries of the 
world, including Iraq, have now comprehensive oversight (e.g. Oversight of legal, 

424 The Ira · Supreme Audit Institution report from 2001 - 2015. Munir Chalabi, "Iraqi Oil: 
Transparen and Corruption" Global Policy Forum, September 26, 20 1 1 ,  accessed Jun 4, 
2016, https://www.globalpolicy.org/. 
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11  

financial, accounting, performance or value for money) on all activities implemented 
by government institutions. It's have the mandate of audit, inspection and review of 
all government actions to assess whether the management of public resources have 
been conducted properly according with laws and regulations relating to the general 
budget which approved by the parliament and other relevant laws. 

Therefore, the SAis - as indicated by INTOSAI organization - should have a mandate 
in strengthen accountability, transparency and integrity by independently auditing 
public sector operations and reporting on their findings. This enables those charged 
with public sector governance to discharge their responsibilities, in responding to 
oversight findings and recommendations and taking appropriate corrective action, and 
thus complete the cycle of accountability.425 

In Iraqi situation, however, a critical appraisal of the Iraqi SAT's actions in promoting 
transparency and avoid the risk of corruption in the management of public resources 
reveals a ry obstacles and restrictions which can be summarized as follows. 

4.2.2.1 The Weakness the Legal Guarantees Related to Transparency in the Iraqi 

General Budget 

Among th1 main tasks of the SAi is oversight actions of the government in the 
implementation of the public budget. Through this task, the SAi can contribute to 
avoid corruption and act as a potent deterrent to waste and abuse of public funds by, 

425 Jnternatiq al Organization of Supreme Audit Institutions. "Fundamental Principles of Public-Sector 
Auditing, International Standards of Supreme Audit Institutions(issais)." INTOSAl.org. 
www.issai.org. 
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for example, helping restrain any tendency to divert public resources for private gain. 
Audit can help reinforce the legal, financial and institutional framework which, when 
weak, allows corruption to flourish; it can help establish a predictable framework of 
government behavior and law conducive to development, it can reduce the 
arbitrariness in the applications of rules and law and it can help simplify administrative 
procedures, particularly where they hinder the proper functioning of government 
agencies. It can also expose non-transparent decision making that is clearly not in the 
public interest.426 However, the SAi ability in promoting the sound administration of 
public resources and prevent the spread of corrupt,on in the public sector is mainly 
depends on how the existence of clear legal lechanisms in the planning and 
implementation of the budget in a transparent manner by executive branch of the 
government which owning all the information related to public resources.427 

In this regard, it can be noted that many international organizations concerned with the 
promotion of development and good governance ( e.g. the World Bank, International 
Monetary Fund (IMF), Organization for Economic Cooperation Development 
(OECD), International Budget Partnership (IBP) etc.) suggest that the budget 
documents should be open, transparent and accessible, and that the budget process 
should be inclusive, participatory and realistic. As well as, all public resources should 
be clear and accessible. 428 

426 Magnus Borge, Supreme Audit Institutions-their Roles in Combating Corruption, op cit. Also, 
Kenneth Dye and Rick Stapenhurst, Pillars of Integrity, , p l l +- 17 .  
427 Hegarty, Tony, and Kennedy Musonda. Good Practices in Supporting Supreme Audit Institutions, 
op cit. Kayrak, evolving challenges for supreme audit instituf ons in struggling with corruption, p65- 
70. 
428 Vivek Rarkumar and Isaac Shapiro, Guide to Transpare1cy in Government Budget Reports (n.p.: 
International Budget Partnership, 2013), 4�39, accessed November 4, 
2016,  http://www.internationalbudget.org/wp-content/uploads/Guide-to-Transparency-in 
Government-B udget-Reports-. 
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The situation in Iraq, however, such standards have not been applied by the Iraqi 
government on public budgets, which remained an area of ambiguity and lack of 
transparency. From example, per a recent report issued by the organization 
International Budget Partnership (IBP) for examining the extent of transparency of the 

public budgets in countries, Iraq was among the lowest levels of budget transparency, 

about 4 out of99 countries, and by 4% as a percentage between the rest of the world. 
429 Where there is an absence in the plans, which should be prepared by the government 
through the preparation of pre-budget project which explains the mechanisms that will 

follow to management of public resources and identify key areas to spend. Also there 
is a delay in submitting the draft budget to the parliament, and the absence of what is 
known' citizen budget' which explain to the citizens how management of public funds 
and the amount of the deficit and debt. As well, there was also absence of documents 
which should be prepared the first half of the year, shows what has been implemented 
from the budget. Finally, delay, in general, in preparing the final accounts of the 
government and not to give importance to the publication of the details to the media 
and the pullic. 430 

In this context, the respondent H discuss that the existence ofa legal framework that 
ensures the preparation and implementation the state budget according to the principle 
of transparency is one of the basic principles in promoting the effectiveness of the SAI 
to achieve its goals in protecting public resources from waste and corruption. 
Achieving transparency in the public budget requires, enough information to 

42Y See, http://www.internationalbudget.org/opening-budgets. 
430 Usman W. Chohan, "The idea of legislative budgeting in Iraq." International Journal of 
Contemporary Iraqi Studies 10.1-2 (2016): 89-103. Faraj, Thf Story of Corruption in Iraq, p 115- 122 
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determine responsibility for failure, incompetence or deceit. SAis cannot come to a 

final conclusion if there is a limitation in the scope of an audit due to a restriction on 

information transparency which related to the real extent of public resources. where, 

most data relating to the size of Iraq's resources and ways of its spending were absent 

and non-transparent in both the US occupation and even after the formation of the Iraqi 

governments. This caused a difficulty of the Iraqi SAi's tasks not only to expose 

corruption but to avoid this phenomenon which has become spread extensively in Iraq, 

as well the difficulty of determining responsibility and strengthen accountability.431 

In tandem with the above assertion, both the respondents D and C 432argued that the 

lack of transparency and proper planning for the management oflraqi public resources 

through public budgets was the most prominent of main problems that have affected 

negatively on the Iraqi SAT' ability in ensuring avoid corruption in the management of 

those resources. Since 2003 (the US occupation of Iraq), until now, management of 

Iraqi public resources remained through an ambiguous budget with lack of planning 

by the government and in framework of legal and institutional environment not 

effective in ensuring the credibility of the information that should be obtained by the 

Iraqi SAi to ensure exercise its functions effectively. The dominance of the US 

occupation and Iraqi government later on oil production which consider largest source 

of public resources was accompanied by the absence of oil and gas law has had 

negatively affected the lack of transparency, lost and masking many of the documents 

relating to production, as well as the large corruptior involving the most oil contracts 

with foreign companies that were awarded without tender or competition. 

4JI An interview. Appendix C. 
4J2An interview. Officials of the Iraqi Supreme Audit fnstitution, Appendix C. 
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Same view was expressed by the academic respondents' E and F who argued that the 

reasons for the lack of transparency in the Iraqi management of public resources, which 

had a negative impact on the Iraqi SAi task, is that the sources of financing of the 

general budget in Iraq, oil accounts for almost 95% of its export revenues and over 

two-thirds of Iraq's GDP. In fact, Iraq's economy has the highest level of oil- 

dependence of any OPEC member (including Kuwait, Qatar and the UAE). The 

massive revenues from oil exports are controlled by the Baghdad ministries (Iraqi Oil 

Ministry). And since the revenues from oil expo1s account for over 90% of total 

government revenues in Iraq, the ministries are not dependent on taxpayer-vorers.P'' 

The Iraqi government use the oil funds primarily to maintain the salary and benefits of 

their employees including both those who are directly employed by the Ministries as 

well as those employed by state owned enterprises (SOE) associated with many of the 

ministries. they add, that the problem is not just limited to the adoption of oil as a sole 

source of financing the budget, but the operations of oil production have witnessed a 

wide range of corruption due to lack of transparency about the size of the amounts of 

these resources. Production and export of oil operations take place without the 

presence of meters on true amounts, this resulted a widely theft and looting of the oil 

wealth and the corruption of the oil contracts which mostly awarded without tenders 

by CPA and the Iraqi government alike. In addition, the absence of oil and gas law, 

which was hoped to resolve the problems on the legality of oil contracts, and to clarify 

the mechanisms of administration to the oil resources between the central government 

and local governments in the provinces in implementation of the Iraqi constitution in 

2005.434 Some important examples in this topic can be clarified as follows: 

433 An interview. Academics of the Faculty of Law. Appendix C. 
434 Munir Chalabi, .. Iraqi Oil Transparency and Corruptfon" op cit. Also, Philippe Le Billon 
"Corruption, reconstruction and oil governance in Iraq. 
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First: The r Security Council founded the Development Fund for Iraq three months 
after the 1 occupied Iraq for managing Iraq's future oil revenues and the balance of 
money from the UN's Oil-for-Food program. The f PA took over the control of the 
Fund with the condition, set by the Council, to manage it transparently to fulfil the 
humanitarian needs of Iraqis. At the start, the CP.f\. had total control of the Fund. 
Within the first thirteen months, the CPA spent or were indebted a total of$19.6 billion 
which was ot less than 90% of all available resources at that time. $8.8 billion were 
found to b missing and the CPA could not account fbr it. The CPA was also supposed 
to carry ot er important finance-related tasks like t�e promulgating of new laws on 
budgeting nd to disburse reconstruction funds. 435 $ut, the CPA need not answer to 
anyone and as such their blatant mismanagement discredited a lot of its work. The 
audits that were carried later by the SAi discovered huge sums of missing money and 
this was apparently due to lack of planning on how the budget should be implemented. 
436 

The disbursal of Iraqi oil revenue by the CPA also has had profound implications for 
the structure of the Iraqi economy and thus rampant corruption. The estimated CPA 
spend, in e�cess of $20 billion, was funded by both actual and projected Iraqi oil 
income. S'fnding based upon projected income had to be underwritten by the US 
government loans. This meant that some DFI-funded projects were first funded by the 
US treasury and then repaid from the DFI.437 

435 Latif al- baidi. Iraq's Oil and Oil Policy in Iraq and the Region under Us Occupation. See Also, Ismael Hosse , "Why the US Is Not Leaving Iraq: The Booming Business of War Profiteers" Global research. 12 Euary 2007, accessed May 4, 2016, http://www.globalresearch.org/ 
436 The Iraqi upreme Audit Institution report of2006. Also, ser for example, BBC NEWS, "Us Money Is 'squand red' in Iraq," news, January 31,  2007, accessed February 4, 2016, http://news.bbc.co.uk/2/hi/middle east/6316057.stm. 
437 See Dave Whyte, "The crimes of neo-liberal rule in occupied Iraq." British Journal of 
Criminology p.2 (2006): 177-195. 
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Second: °f1 June 28, 2004, the CPA was dissolved and the Iraqi Interim Government 

took over te management of the DFI. Under the new management, the spending by 

the DFI became murkier. The Iraqi Ministry of Finance only set up an accounting unit 

in the DFI in February 2005 and up to end 2006 separate accounts were still not 

available making proper oversight of the DFl's spending difficult. The US advisors 

were very influential in the Ministry of Finance and other spending ministries. 

Incidentally, the Global Corruption Report for 2005 - 2006 highlighted to the head of 

Transparency International that most Iraq's public funds that were earmarked for 

reconstruction projects were spent on projects that had nothing to do with the 

reconstruction of lraq.438 

Therefore, with the lack ofa neutralized regulatory regime in place, the CPA and the 

US government continued to block audits and investigations throughout the 

Authority's term of office. The SAi that the CPA produced insufficient reasoning to 

justify noncompetitive contracts, a lack of evidence that services had been provided 

and a lack of receipts for goods supplied and discrepancies in the amounts charged. 

All available audits indicate that the disbursal ofDPI revenue was conducted with little 

or no adequate system of monitoring or accounting. The CPA kept no list of 

companies that it issued contracts to. In addition to the discrepancies noted above, the 

was evidence of incomplete DFf accounting records; untimely recording. reporting, 

reconciliation and follow-up of spending by Iraqi ministries; incomplete records 

maintained by US agencies, including disbursements that were not recorded in the 

Iraqi budget; lack of documented justification for limited competition for contracts at 

011 Robert Looney, "Reconstruction and peacebuilding under extreme adversity: The problem of 
pervasive corruption in Iraq." International Peacekeeping 15.� (2008): 424-440. Frank R. Gunter, the 
political eci1omy of Iraq restoring balance in a post-conjlicl society, 50. 

I I 241 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

the Iraqi rinistries; possible misappropriation of oil revenues; and significant 
difficulties in ensuring completeness and accuracy of Iraqi budgets and controls over 
expendituf. It is estimated that between $8.8 billion and $12 billion ofDFI revenue 
remains urccounted for.439 

In sum, since the lack of basic record keeping and monitoring and the culture of bribery 
embezzlement and waste of public funds that cascaded out from within the CPA 
created a 1rtile environment for corporate corruption and Iraqi officials. 
Third: Afler that, during the elected governments' rule (e.g., mandate of Prime 

Minister Nuri al-Maliki, from 2006 to 2014, and the current government led by the 
leader of the Dawa Party, Haider al-Abadi from 2014), the same situation continues 
with regards to the ambiguity of the real size of the state's resources and weaknesses 
in the planning areas of for the spending from public budgets. For example, since the 
rise of al-Maliki to power in 2006 until 2014, the estimates of the Iraqi budgets of$IOO 
billion has been maintained due of the stability of oil prices at that time (before the 
price drop at the beginning of 2015). However, the infrastructure in Iraq are still 
suffering from the effects of massive corruption and all public sector institutions (e.g. 
health, education, trade, transport, industry and environment sectors., etc.) also suffer 
from low fevels of achievement and efficiency in the delivery of services to Iraqi 
citizens. Most bizarre of all, was that subsequent budgets for the years 2015 - 2016, 

,:w Whyte Dave. "The crimes of neo-liberal rule in occupied Iraq " Also, Frank R. Gunter, the political 
economy of Iraq: restoring balance in a post-conflict society,. 
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recorded a deficit of up to US$20 billion for each year with continued spending without 

planning. 440 

In continue to the detection and analysis the reasons of absence the transparency and 

mismanagement of public resources, which reflect negatively on the Iraqi SAi ability 

in the prevention of corruption and promote accountability, both the responders' A & 

B discussed that Iraq since 2004 depends on the preparation and planning of budgets 

on financial management and public debt, No. 95 of 2004 issued by the CPA. Under 

this law, estimating revenue and expenditure is accounted in a total without details. 

Therefore, the funding of ministries and government institutions are based on the 

amount of allocations that estimated by the Cabinet when preparing the draft budget, 

not on th basis of the amount of the actual achievement of the projects and the 

provision f services. Thus, the adoption of such measures impacted negatively on the 

Supreme Audit Institution in evaluating the performance and effectiveness of 

government institutions in order to reduce the risk of corruption in the administration 

tasks, because it would be difficult to assess the value for money. 441 They add, under 

this law, the Iraqi government adopted in most of the annual budgets on the division 

of areas of public spending separately, in contrary to principle of unity of the budget. 

Where, Iraqi general budget contains many of semi budgets as sources of finance 

ministries and government institutions, for example, the budgets: the development of 

regions, the Supreme Council for reconstruction, re�overy of the marshes projects, the 

US grant funds, donor aid, development and other sources of financing for the fund. 

440 Faraj, T�t Story of Corruption in Iraq, op cit, p 1 1 5 -  122. Dirk Adriaensens, "Iraq: Massive Fraud and Corrupt on in Higher Education", Global Research �4 September 2009, accessed May 4, 2016, http://www.globalresearch.org/. James Glanz and iyadh Mohameed, "Premier of Iraq Is Quietly Firing Fraud Monitors," New York Times, N V. 17, 2008, accessed August 4, 2016, http://www.nytimes.com/. 
441 An interview. Officials of the Iraqi Supreme Audit Institution, Appendix C. 
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This imb�ance was accompanied by the absence of the legal mechanisms of 

govemme1t spending from these sources, especially from the DFI as the most 

important source of funding for the budget from oil production. This was one of the 
main obstacles faced by Iraqi SAT in control of the mechanisms of public spending. 

Because it produces the difficulty of controlling motion of cash flow, display of 

expenditujs in government institutions and unify the state final account. 442 

In contrast, the academic respondent F revealed many of the problems which 
accompanied the lack of transparency in the manage public resources not on the level 

of public budget framework, but also on the level of governmental entities. He stated 
that restriction of free access to infonnation, documents, records and financial 
statements of government entities was one of the main challenges that faced the Iraqi 
SA I's tasks to avoid corruption and promoting accountability, due to weak of 
independence and lack of seriousness of most of the ministries to cooperate with it. 
For example, financial statements, documents the implementation of government 
contracts and closing accounts for most of the government institutions have not been 
provided for many years, causing confusion in the SAi's work which recorded as 
observations about the existence of suspicions of a large corruption and these 
institutions trying to hide or camouflage them. 443 

On the other hand, the respondent A believes that the creation and promotion of e- 
govemmen,t system, enhances the SAi ability of access to documents and financial 
data effectively. However, such a procedure has not been implemented due to absence 
of a regulatory framework despite allocation of funds for the development of this 

442 An interview. Officials ofthe Iraqi Supreme Audit Institution, Appendix C. 
44l An interview. Appendix C. 
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system. Threfore, there is an urgent need for the existence oflegal regulation obliging 
the government to adopt and implement e-govemment project in the public sector 
institutions. Because this will help to identify shortcomings and corrupt practices in 
public sector management and lead to not only a better-informed citizenry but also 
make government officials more careful about what they do. 444 

In addition to the foregoing, the respondent G added that the weakness and lack of 
coordination in the planning and implementation of the general budget of the central 
government through its ministries and govemorrtes of Iraq through the local 
governments is one of the limitations that also affected the Iraqi SAi work to avoid 
corruption in the management of public resources and strengthening accountability. 
Since the central ministries are still dominant in spending on the center and provincial 
levels, without planning of the issues that should be transferred to local governments 
as stipulated in Articles 122 and 123 of the Iraqi Constitution of 2005, and texts of the 
provinces law No 23 of the 2008, in application the principle of administrative 
decentralization .The government justification of disrupt the transfer of powers to the 
provinces, were due of newness Iraqi experience in the application of administrative 
decentralization, and the instability of the security situation, in addition a lack of 
required expertise in the local entities in the provinces. While the Provincial Powers 
Law is intended to decentralize power in Iraq, curtailing the power of the ministries is 
apparently beyond the will and capability of the current Iraqi government. Instead, the 
Iraqi government and its advisors have focused on increasing ministerial capacity to 
carry out their traditional responsibilities rather than shift these tasks to the 
provinces.445 

= An interview. Appendix C. 
445 An interview. Appendix C. 
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Based on the aforementioned from data and the interviews, it became clear that the 

lack of transparency and proper planning for the management oflraqi public resources 

and the implementation of the budgets were among the reasons that reflected 

negatively on the SAi's ability in prevention of the risk of corruption and promote 

accountabi�ity. Lack of real data on public resources, spending without a strategy and 

prior planning, the absence of oil and gas law, the lack of coordination between the 

central government and local governments, poor access to data and the non-application 

of e-govemmenr, are all factors effect on the SAi's measures to access of assessment 

the real performance of government institutions tj prevent the risk of corruption. 

Therefore, the present study suggests the need 'o issue new laws on financial 

management of public resources and the preparation of the budget in the light ofa clear 

strategy to prevent wastage of public funds and help in the SAI in diagnosis of 

weaknesses in public administration effectively. [tis also necessary to issue oil and 

gas law to facilitate production management and the granting oil contracts in a 

transparent manner help the Iraqi SAi exercise its control efficiently. Finally, the study 

advises that the law should also provide the Iraqi SAI power of prior control on all oil 

contracts, as well as participating in the planning and approval to give permission to 

funded the public-sector institutions from the general budget, in the light of the actual 
I 

perfonnance and productivity in provision of public services. 

4.2.2.2 Restricting the Iraqi SAi's Ability in the Publication of Reports and 

Communication with Public Opinions 

As mentioned earlier, one of the important efforts which exerted by the SAls in most 

countries is to prepare a variety of reports about results of its oversight on public sector 
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institutions. Through these reports, SAi give a detailed presentation about the reality 
of management financial, economic, legal and social state activities. Also, it can be 
indicating and determine the risk of corruption and weaknesses of governmental 
institutions works or controlled entities in general. 
Indeed, there is widely recognized that the publicatf n of SAi's reports might remain 
without effects ifthere is no public opinion or free media that could widely disseminate 
the findings of these reports. Where, the possibility that government bodies will change 
their behavior due to public scrutiny seems to be higher than if the report remains a 
secret government document. In light of pressures from free media civil society 
organizations and citizens, the governments will be demonstrating more accountability 
and integrity and SAi recommendations that stem from the findings of oversight tasks 
are gaining its results. In response to these pressures, some SAls are becoming more 
involved in the follow-up of their recommendations. In line with principles of 
transparency, openness, and their mission to serve citizens, SAis empower citizens 
with the information that they need to hold their government to account, thereby 
strengthenirg the accountability chain and giving more power to SAi oversight 
findings. 446 

From herl'J it can be noted that some countries give large attention to the publication 
of the SA r reporting on a large scale. And enable media, civil society organizations 
and the public to get them and follow up the implementation of its results. In France, 
446 Albert Van Zyl, Vivek Ramkumar, and Paolo De Renzio. Responding to challenges a/Supreme Audit 
Institutions: Can legislatures and civil society help, op cit, p22-33. See, Effective Institutions Platform, 
"Supreme Audit Institutions and Stakeholder Engagement Practices, p 31-69. Mahfuz Anam, Media 
and Audit: Strengthening Peoples' Right to Public Resource Management(New York: United Nations, 
2007), 21-53,  accessed september 4, 2016, http://unpan.org/publications/content/PDFs/E 
Library%20Archives 
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for example, the reports of SAi (Court of accounts) are published in the Official State 
Gazette and be available widely to the public (including, media, CSO, and people) in 
accordance with the law of transparency that issued in 2000. Therefore, the 
government always be wary of any actions involving suspicions of corruption that may 
be published in the court reports and caused protests of public opinion against its 
actions. 447iA,lso, in most Commonwealth countries, (e.g., the United Kingdom, 
Australia, Canada, etc.) the publish of the SAls replrts, and enabling everyone to get 
them without restrictions were one on the principles that have been settled in those 
States. In the UK, all oversight reports of the National Audit Office are available 
online, and public opinion even if it involves issues related to armament and strategic 
affairs of the state. It's also published in the Official Gazette of Britain (London 
Gazette), for encouraged read it and participation evaluate the government's 
performance. In 2000, the Freedom of Access to Information Act was passed and 
install all precedents and customs that settled by the NAO of disclosure and 
transparency of all the data contained in oversight reports. 448 

In Iraq, it can be noted that the lack oflegal safeguards in the publication oflraqi SAi's 
reports, and communication with the media and civi' society organizations are among 
the problems faced by the SAI to take advantage from these entities in strengthening 
its preventive measures against corruption in the public sector. 

447 See UN-INTOSAI 21st Symposium, Vienna, Austria, Effective practices of cooperation between 
SA Is and citizens to enhance public accountability. available on 
https://publicadministration.un.org/publications/content. Date of visit in September 2016. Also, 
Magnus BorirSupreme Audit Institutions-their Roles in Combating Corruption .. 
448 See for e,.J: pie, https://www.nao.org.uk/. I 
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With regard to publishing the reports, it can be noted that the Iraqi SAi, ideally, has 
stipulated that the council of SAi may make public to the media a list of the completed 
audit and control reports, and can make available to the media, on request, copies 
thereof, except for the reports that jeopardize the National Security, which may not be 

published without the consent of the CoR. Also, the President of SAI may publish, 
upon consent of the SAi Council, any of the SAi's reports in the media.449 

However, the academic respondents' H & E, argue t!hat this legal text did not include 
safeguards for the possibility of publication the SAi's reports widespread without 
restrictions or conditions. Since the publication of these reports and to enable the 
media, citizens and civil society to get them is not mandatory, but are subject to the 
discretion of the President of the SAi or the Iraqi parliament on issues that threaten 
national security. Meaning that it is a possible to rejection any requests for reports 
under the simple justification that respect to the requirements of public interest or 
national security protection. Also, the law has failed to show the legal mechanisms for 
cooperation with civil society organizations or public communication in order to 
strengthen the Supreme Audit Institution in the pressure on the government 
accountable for corruption activities capacity. Therefore, they concluded that law must 
be provided with the Iraqi SAi the right of publishing its report without any restrictions 
and make� available in the official state gazette.450 

For his part, a respondent D, argued that even though the Iraqi SAi has set up a Web 
site to publish some of their annual reports, however, the ensure of ability in discussion 
these reports or analysis their content in the media and civil society organizations are 
449 Article 28 (Paragraph second and third) of the SAi law of 2011. 
450 An interview. Academics ofthe Faculty ofLaw. Appendix C 
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not available under the provisions of the SAi law. He added, there is the main problem 
related to the media and civil society organizations in Iraq, which still lacks neutrality 
and independence despite the fact that the Constitution oflraq in 2005 encouraged the 
adoption of such principles as part of the transition to democracy and strengthen the 
rule of law. Where these institutions are still part of the executive branch of 
government lost in the absence of Jaws regulating work in accordance with the 2005 
Constitutio�.4" 

Indeed, according to Article (102) of the Iraqi constitution of 2005, there is an official 
media institution which cares for the Iraqi media and the press which called Iraqi 
Media Commission (IMC). This institution, even though the text of the Constitution 
on the need to ensure its independence, but the Council of Ministers through the 
General Secretariat of the Cabinet instructed to regulated its work as a branch of 
government. And Due of the absence the law that regulating the work of the media, 
the Cabinet's advisers have indicated that the independence of the IMC gives this 
commission relationship with the Iraqi COR relates only accountability its Chairman, 
whereas, it should be exercised its functions in accordance with the program and policy 
of the executive branch. Therefore, the IMC until this writing is part of the Iraqi 
government departments. 452 

Undoubted Ir, this is incompatible with the principle of neutrality, which means that 
the media should be free, such as the British Broadcasting Corporation (BBC), the 
French media and those in many other Western countries. The same situation is also 
fully applicable to civil society organizations, as the Iraqi constitution stipulates that 
451 An interviet Appendix C. 
452Ayman Ahryed Mohammed, Corruption and Accountability in Iraq, p 12-18. 
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'The State shall seek to strengthen the role of civil society institutions and to support, 
develop anr preserve their independence in a way that is consistent with peaceful 
means to achieve their legitimate goals." However, the cabinet is till now still in 
control and regulates their its affairs and grants them permits to exercise their its 
functions in accordance with the policy that fits in with the goals of the govemment.453 

Accordinglf' a respondent C discussed that one of the problems faced by the Iraqi SAI 
work in the prevention of corruption is that all media and civil society organizations 
are controllfd by the government and used it to mislead public opinion and citizens in 
the detection of corruption. For example, the Iraqi government during the mandate of 
Prime Minrster Nuri al-Maliki has used many actions involving persuasion and 
intimidation toward the media and civil society organizations. On many occasions, 
the government offers cash bonuses, subsidized apartments, and, in some cases, free 
land to a select list of journalists and members of civil society. The government states 
that these benefits recognize the courage of these journalists and are not an attempt to 
purchase favorable coverage. On the other hand, some media and civil society 
organizations have been constrained and prevent them from exercising their activities 
when expord some facts about the government's actions. The justification for the 
government is that such media organizations or journalists are a threat to national 
security or rpport terrorism. '" 

ln the same vein, a respondent D discussed that there are a lot of media and civil society 
organizatiops established in Iraq after 2003. Yet its subordinate and funded by the Iraqi 
political parties which are already part of the government. He adds that among the 
factors that influenced of the Iraqi SAi' guarantees in publication its reports and 

m Faraj, The'Storyo/Corrnption in Iraq, p 115- 122. 
4S4 An intervlfw. Appendix C. 
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communicrtion with the media, cso and citizens, is there arc many of corrupt officials 
have exercised pressure on these entities to mislead the public about the role of the 
SAi and skepticism in its contributions to addressing corruption in the public sector. 
On the cojtrary, the truth shows that there are many of the Iraqi SAi's reports were 
clear in the detection of many cases of corruption, despite the difficulties and pressures 
facing its functions. Therefore, the control of the media and CSO would be distorted 
public opinion, rather than contribute to the promotion the SA l's ability in promote 
transparency and strengthen government's accountability.455 

As evident from the data that were discussed, it is possible to note that the weakness 
of the legal safeguards in the publication of the SAi's oversight reports and 
communication with the free media and civil society institutions are all factors that 
have contributed to weakening its role in strengthening the prevention of corruption in 
public sector. Government control of official media programs, correlation most 
another mjdia and civil society organizations with Iraqi political parties were part of 
the tacticsjto cover up government corruption. Therefore, the present study suggests 
the need to issue laws that regulate the work of official media and civil society 
organizations far away from the interference the government or political parties. Also, 
the law should provide the SAi with the freedom of publishing all reports on a large 
scale, including the Official Gazette. With the establishment of formal channels of 
communication with the citizens to expose the facts about the management of public 
resources with full transparency, to create a means of pressure, helps to promote 
accountability on government work. Finally, the study also suggests that the law 
should provide SAi with the right of the establislunent a specialist website, hotline, 

455 An inte�lew. Appendix C. 
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report letter'emails. SMS messaging system, and typical channels for people to report 
cases of sur picious corruption related to government activities. 

4.3 The Iraqi SAi's Measures in Imposing the Accountability Against Corruption 

It is recognfzed that the use of preventive measures by the SAi (regardless of the extent 

of the obstacles) is not just about determining the risk of corruption and avoided in the 

work of government institutions, but also include the continuing in an imposition of 
liability of the accused and the prosecution of corruption cases. The comprehensive 
control procedures carried out by the SAi on public sector activities often lead to the 
detection �f most forms of corruption arising from the bribery, embezzlement, 

nepotism ,d waste and theft of public funds abuse of power, and omissions that cause 
waste of Jublic resources and so on. Figure 4.1 demonstrates an idea of main 
procedures of the Iraqi SAi in controlling public sector activities and enhancing the 
accountability on corruption. 
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Figure 4.1 Procedures of the Iraqi SAi in enhancing the accountability on corruption 
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A cursory glance through the above figure, makes it clear that achieving the goals of 
SAi's oversiight completely, it must use the deterrent measures which available to 
impose the legal and political responsibility towards government institutions or those 
responsible for committing legal and financial irregularities and corruption offences in 
general. In ,his regard, there is agreement that the SAls may have to own the ability 
alone or shared with the competent authorities to impose accountability. investigation 
and prosecjion of those involved in corruption cases.456 

Legally, sh light on the nature of the functions ofte SAi towards corruption cases 
shows that e accountability which imposes on those issues can be political or 
disciplinary r criminal responsibility or these responsibilities as combined. 

Highlightin, the situation in Iraq, it is possible to note that the basic features of the 
Iraqi SAi's jandate are able in terms of general principle, to impose accountability in 
all its forms (alone or to contribute with other institutions) on corruption cases which 
discovered during the exercise of its oversight. However, there are also many 
restrictions and obstacles facing by the Iraqi SAi's ability in the mechanics of the 
investigation, prosecution, and contribute to the strengthening of political, disciplinary 
and criminal responsibility. Such restrictions and obstacles are discussed and analyzed 
in below as follows. 

456 Kenneth it,e, "Corruption and fraud detection by supreme audit institutions." Performance AccounJabi/i
4

fnd Combating Corruption, Washington, DC: World Bank (2007): 303-322. Kayrak "Evolving cha ngesfor supreme audit institutions in struggling with corruption, ope it, p60- 70. 
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4.3.1 The Obstacles Related to Enhancing the Political Responsibility on 
Corruption Cases in SAi's Reports 

The main features of parliamentary systems are that Parliament has the power to 

impose political accountability of the government and its ministers. According to the 
approach taken in most countries, including Iraq under the 2005457 constitution, the 
parliament ty parliamentary committees has the power to followed up and discuss 

several -r including governmental corruption cases which is one of biggest issues 
that require the imposition of political accountability and withdraw confidence from 
the government. 458 By contrast, the weakness of the Iraqi Parliament in the follow-up 
cases of corruption in the SAi's reports or its results of the investigation of these cases 
were amonf the obstacles faced by the ability of the Iraqi SAi in promoting the 
importance of its control in imposition the political responsibility by the Parliament. 
Such restrictions and problems are discussed and analyzed in below as follows. 

4.3.1.1 The Lax of Iraqi Parliament to Discuss Corruption Cases in the SAi's 

Reports 

It is widely accepted, that Parliament and Parliamentary committees in most 
democratic countries (e.g., UK, Canada, Australia, France, etc.) rely heavily on the 
follow-up or corruption cases detected by the SAi to impose accountability on the 
government] This is due to its specialization, effectiveness and continuity to function 

457 The Constitution of the Iraq is the organic law of the country and it is supreme and all other laws must conform to its prescription. It prescribes the role, duties and functions of both Federal and State Legislature. The 2005 Constitution assigns three or four basic functions to the Legislature, namely, the power to legislate, power and control over public funds, power to generally supervise and ensure that the ExecutiveJs accountable to the Legislature in respect of duties given to it. (Iraqi constitution of 2005). 
458 Zaghlul "71 e Relationship between the Parliament and the Supreme Audit Institutions, p 22. 
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as compared to the short-term of the parliamentary session. Thus, the legislature should 

play an important role to enforce audit findings and recommendations. Furthermore, 

the reports of the SAi are the only independent source of reliable information on the 
implementation of the budget and the government's efficiency and effectiveness. 
Therefore, the main role of Parliament is to give political support to the SAi's 

recommenttions for the promotion of government accountability.459 

In Iraq, even though the law gave the SAi the mandate to reporting the COR within 
120 days of the end of the year, 460 but it did not indicate the legal mechanism on how 
to follow up the implementation of those reports before parliament or parliamentary 
committees in binding and mandatory manner. On the other hand, the rules of 
procedure 1the Iraqi CoR although it gave the parliamentary committees (committees 
integrity and financial) follow cases of corruption in the Iraqi SAi reports, but it did 
not refer to the mechanism that should ensure discussion of these reports in binding. 
In this contfxl, the respondents A and D argue that the discussion on the Iraqi SAi's 
reports were not given much importance by the parliament or parliamentary 
committees which it considers just optional jurisdiction. Under the justified delay in 
the issuance of these reports due to the complexity of the government's actions, 
however, the complete this reports later for years (2004-2008) was not accompanied 
by a discussion ofthem,just some of the corruption cases in contracts of the electricity 
and defense ministries. The same situation for the SAi's for the years (2009 - 2015), 

which were issued in a reasonable time, however, it did not present to the discussion 

WI Rick Stapenhurst, Niall Johnston, and Riccardo Pclizzo, The Role of Parliament in Curbing 
Corruption. p 120- f 30. See also, Magnus Borge, Supreme Audit tnsutuuons-their Roles in Combating 
Corruption: Effective Institutions Platform, "Supreme Audit lnstttuuons and Stakeholder Engagement 
Practices, p 31-69. 
'60 Iraqi SAT Law of201 I. 
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in the sessions of COR as is customary in the democratic parliamentary countries. 

Where despite the Iraqi SAi's reports has containment of many cases arising from the 

waste of public resources and corruption in government institutions , parliamentary 

committees had not been discussed only some of the contents of those reports (e.g., 

the corruption of the central bank for sale of foreign currencies without controls, 

annament contracts for the Department of Defense, some develop oil production 

permits, contracts) and in closed sessions without the announcement of any results in 

the process of discussion. Meanwhile, many issues registered in the Iraqi SAi reports 

related to conuption on a large scale (for example, in the oil sector contracts and waste 

of public resources, and lack of transparency in government budgets, and so on), 

remained in the drawers of the parliamentary committee's offices waiting for political 

consensus among the parties governing. Especially since these committees to not 

belong to what is known in the political opposition in the par I iament, as it exists in 

+r democracies countries. 461 

For his part, the respondent H argued that the Iraqi COR and throughout the years of 

2006 to 2012 did not discuss any SAi's reports related to the final accounts of the 

govemmentt and this is one of the legal and constitutional violations that are not given 

to the parliament the right to approval of annual budget without discussing the final 

account rel>Cfrt. More than that, the discussion of these reports of SAi were enough to 

hold the res�onsibility of the government and the withdrawal of its confidence because 

they contain corruption on a large scale. However, the government led by al-Maliki 

remained until 2014 without accountability despite widespread wastage in the Iraqi 

state resources as announced by the SAi's Reports. This reflects a clear picture of the 

461 An interview. Officials ofthe Iraqi Supreme Audit Institution. Appendix C. 
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poor perforance of the Iraqi parliament and its deviation from the principles of 
democracy pnd the rule of law enshrined in the Constitution of Iraq in 2005, which has 

become mere ink on paper. All these problems are reflected negatively on the efforts 
and the abiry of the Supreme Audit Institution in access to results of its reports.462 

Consistent with the above data, it is possible to refer to important examples of inaction 

by the Iraqi CoR to discuss the issues of corruption in the SAi reports related to the 
spread ofc�rruption in the oil ministry. The Iraqi SAi's reports (2007 -2012) diagnosed 
many issues that raise suspicions the existence of theft, embezzlement, bribes in a 
management of public resources derived from oil production. These issues come due 
the absence and poor control over oil production projects and the size of production, 
the futility of some contracts with foreign companies, limiting the contracts on 
developing production without the infrastructure of production, not set up meters to 
measure oil production size, the lack of justifications for the exemption of granted oil 
contracts without bid or tenders , as well as absence of many of the documents, records 
and financial statements relating to oil contracts and development projects. 463 

With all the foregoing, the COR failed to discuss these issues and even access to the 
questioning of the Oil Minister Hussein AI-Shahristani from the ruling Dawa Party 
who led by al-Maliki. For example, the parliament held a session in November 2009 
to question pii Minister regarding the issues of corruption, however, the session was 
a failure because of government pressure on the MPs and use double standards and 

462 An interview. Appendix C. 
463 Observations of the Iraqi SAi report for 2007-2012. The sum of work by researcher. See also, 
Philippe Le Biilon "Corruption, reconstruction and oil governance in Iraq, op cit 685-703. 
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political consensuses in dealing with corruption cases.464 More than that, Al- 

Shahristani is still part of the Iraqi government until now, despite recent reports issued 

by the Western media about the great corruption cases which involved by Oil Minister 

and a nu,ber of officials in the Iraqi Oil Ministry.465 

As evident from the above data analysis, there is a need to review the Iraqi constitution 

and the text on the importance of the Iraqi SA I's reports as mandatory reports that must 

be discussed publicly in the COR sessions. Also, the law should provide that the Iraqi 

SAB and f lear mechanisms to discuss these reports with the parliamentary committees 

with idenffying all the issues relating to corruption as a prelude for investigation and 

the imposftion of liability offender. This will help to provide political support to the 

Iraqi SAPs ability in hold the government accountability as well increases the trust 

and credi�ility to the SAi's tasks in front of public opinion. 

4.3.1.2 Careless in Implementing the Results of the SAi's Investigation of 

Corruption Cases 

One of the key features of the SAI law is the imposition of political accountability. 

Upon the request of Parliament, the SAi is empowered to investigate corruption cases 

with the o�jective of determining the violator. The law stipulates that the SAi has the 

mandate to conduct investigation on issues upon the request of the COR. 466 

464 Iraqi parliament session. Minutes of the Iraqi COR, Session 15,  2009. Available on, 
http:/ far.parliament. iq. 
46; See UNAOIL: UNAOIL: HOW THE WEST BOUGHT IRAQ. For details see the website, 
http://www.theage.com.au/interactive/2016/the-bribe-factory/day- l /irag-feature.html. 
466Article (6 /Paragraph Fifth) of SAi law. 
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In fact, the SII's investigation in issues that requested by the Iraqi COR is often related 
to cases revealed by the Iraqi SAi about the great corruption that involved of senior 

officials and ministers. However, the lax of the follow-up results of the implementation 
these investigations by the Iraqi COR remained of the main obstacles that had a 

negative im�act on the SAi's efforts to impose liability against corruption. 

Ideally, there have been many corruption cases against senior officials and ministers 
have alread1 been investigated by the SAi at the request of the Iraqi Council of 
Representatives. And Some important examples can be mentioned and discussed in 
this regard as follows. 

First: In 2oq6 the Iraqi SAi investigated suspicions of corruption that occurred in the 
contracts of the Ministry of Defense during the period of the interim Iraqi government, 
which were awarded without tenders. Investigations by the SAi showed extensive 
corruption i1 these contracts. Where it was concluded that Defense Minister (Hazem 
Shaalan) in �e transitional government got $1.3 billion for new tanks, helicopters and 
armoured vJhicles as well as rifles, body annour and helmets. However, these 
contracts ha e not been met and funds had been transferred through intermediaries and 
secret accof ts with a few of records had been keft. However, the results of the 
investigation remained unimplemented due to lack of political consensus so that the 
minister was able to escape out of the country.467 

Second: In t'e same context, specifically in 2007 during the first period of the mandate 
of Prime Minister Nuri al-Maliki, the SAi has offered to the issues of great corruption 
4<>J Iraqi SAi report of2006. See also, Frank R. Gunter, the politit:al economy of Iraq· restoring balance 
in a post-conflift society, op cit, 50- 70. 
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in the Ministry of Electricity, specifically suspicions of corruption and transactions 
carried out by the Minister of Electricity (Ayham al-Samarrai) himself. At the request 
of the Couf cil of Representatives, the SAi has conducted the investigation into 
contracts w�rth a billion dollars. In result, the investigation showed that most of these 
contracts hate been awarded to fictitious companies or incompetent. Eventually, after 
the completrn of the results, the minister had fled the country with funds and records, 
under the delay from the COR to take measures to withdraw confidence of the Minister 
for prosecution.468 

Third: On �ctober 16,  2009, the Minister of Electricity, Dr Karim Waheed and several 
other senior officials were questioned in the parliament after being accused of 
accepting kifkbacks for assigning contracts to non-existent companies ("Questioning 
Minister", 2009). Also, in May 2009, the Minister of Trade, Abdul Falah Al-Sudani 
(senior member of the ruling Dawa party), was Charged with massive corruption issues 
in the Publi, Distribution System (food baskets) after being questioned in parliament 
amounted t<!> 6 billion U.S $. But the parliament failure to withdraw confidence from 
the Minister of Trade in its session No . 1 3  due to of some political blocs, which refused 
to vote on a resolution to withdraw confidence, prompting the minister to resign and 
escape out of the Iraq.469 

Fourth: in 2012 the SAi took over the investigation into allegations of corruption and 
money laTg in the central bank's activities because of banking transactions and 

468 Iraqi SA[ r��orts of2007-2009. Also, Faraj, The Story of Corruption in Iraq, p l 15- 122. 
469 Zaid Al-Alli "Iraq: Face of Corruption, Mask of Politics," Global Policy Forum GPF, July 2, 2009, 
accessed Jun 4, 2016, https://www.globalpolicy.org/. 
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the sale of foreign currencies.f" Under this investigation, which had been discussed 
in the COR, the SAi has given estimating in up to US$ 40 billion the flows of funds 
that could ht leaving the country annually through money laundering schemes that use 

the Central Bank's activities. The reasons that clarified by the SAi by investigating 

were due nrt update the internal controls on government and private banks, non 

application �e standard know your customer by the Central Bank. lack of effective the 
office of anti-money laundering within the central bank. Thus, any action on this issue 
is not taken. The head of the central bank (Ali Al- allak) was from the ruling Dawa 
party, and instead of a vote on his dismissal and held accountable, he resigned from 
his post and was appointed secretary-general of the Council of Ministers.471 

It is clear 'm the examples above, that although the results of SAi's investigation 
were showijg the extent of corruption and expose the responsibility of officials and 
ministers, however, in practice the Iraqi CoR did not use its constitutional powers to 
impose political responsibility and withdraw confidence from the minister or the 
government! As well as contribute to the restriction of prosecution, as discussed in the 
constraints ryr criminal responsibility. 

In tandem with the above assertion, member of the Iraqi parliament L,472 stressed that 
the weakne!f of the COR to impose political responsibility was reflected negatively 
on the anti4orruption mechanisms, including the Iraqi SAi's efforts. This weakness 

470 According i a study based on IMF & World Bank data conducted by Global Financial Integrity, an 
estimated US$ 65 billion in illicit funds left Iraq (about twice its 2005 GDP, or 56% of its 2011 GDP) 
between 200 I and 20 I 0, suggesting massive fraud, corruption, tax evasion and money laundering. 
(Global Financial Integrity, 2012). 
471 Iraqi SAi report of 2012. Sec also, Faraj, The Story ofCorrnption in Iraq, p 122- 133. 
472 Interview with a member of the Iraqi parliament for the transitional period (2004 -2006), a professor 
in the law, member of the Constitution Drafting Committee for the Iraqi constitution of 2005. Interview 
conducted in (October,5 2016). 
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also contributed to the spread of political and legal corruption due to lack of 
accountability. He added that these problems resulted from the nature of administration 
the Iraqi s9-r after 2003, that has been approved by the US occupation and many 
politicians ,d parties who had come to Iraq with the occupation. The initial efforts by 
the US-led coalition to establish a post-invasion Iraqi govern-ment strengthened 
sectarian loyalties by making sectarian affiliation synonymous with representation. 
For example! rather than seek regional balance (Representation based on the provinces 
and in accordance with the efficiency), the 25 member Iraqi Governing Council 
established in 2003 was deliberately composed of l I Shi'a Arabs, five Sunni Arabs, 
five Kurds, a Turkman, and a Christian. Thus, the current system continues in adopt 
the sectarian and ethnic approach and political consensus and the sharing of power 
between po If ti cal parties without the presence of political opposition within the 
parliament. 

This is evident in the formation of the electoral lists, the election law and the policies 
formulated b1Y the new government. This incident can be attributed to the manner in 
which the g9vernment was formulated which resulted from the distribution of seats 
among the �tning blocs ( e.g., the distribution of government positions and ministries 
among the srnni Arabs, Shiites and Kurds). In addition, the MPs now represent the 
interests of Jeir respective parties that nominated them rather than the interest of the 
people. Therefore, the government has simply become the sum of the wills of political 
parties and rot the Iraqi parliament as a national institution. 473 This reflected 

473 See, Asmaa Jameel, "The Case oflraq Political Parties in Iraq," Iraq Studies, 2015, accessed Augst 
4, 2016, http://www.iragstudies.com/. 
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negatively 1" the performance of the Iraqi parliament which is unable to hold the 
government accountable in the event of its failure.474 

On another side, a member of the current parliament M 475 added that the parliamentary 
committees in the Iraqi COR (e.g., the Committees of Integrity and Finance) are 
responsible for monitoring the implementation of the results of the SAi's investigation 
of the corruption cases. However, these committees tracking frequently the 
recommendations of political entities and parties within the Iraqi COR. This is contrary 
of what exists in democratic countries (e.g., the U� Australia, Canada, France, etc.) 
where the parliamentary committees are part of the opposition in parliament.476 

Therefore, �e absence of a political opposition in the Iraqi parliamentary sessions 
(2006 till n1w) resulted in a dramatic spread of corruption, unemployment, and the 
deterioration of services and security due of the ineffectiveness of the implementation 
of the outcmre of oversight investigations. He adds that there is another major problem 
contributed to the spread of corruption and the weakness of their political 
accountability represented by the absence of political party's law. where the lack a 
legal framework to regulate the functioning and financing of Iraqi political parties 
reflected negatively on the control the funds obtained from corruption by members of 
those parties participate in government. Where the financial sources of Iraq's political 
parties remained unknown. Thus, all these factors have helped in the absence of 

m An interview. Appendix C. 
475 A Member of the Iraqi Council of Representatives. current parliamentary session 2014 - 2018, 
Telephone interview conducted in (22, 25 September 2016). Appendix C. 
�76 See for example, Rick Stapenhurst, Niall Johnston, and Riccardo Pelizzo, The Role of Parliament in 
Curbing Corruption. Op cit, p J 20- I 30. Also, Zaghlul "The Relationship between the Parliament and 
the Supreme Audit Institutions, p 22. Rick Stapenhurst and Jack Titsworth. "Parliament and supreme 
audit institutions, I 03-110. 
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accountability and influenced the anti-corruption efforts by oversight institutions 

including t�r Iraqi SAi. 

An evident from the analysis the foregoing data and interviews that the weakness of 

the Iraqi C1R in implemented the results of SAi's investigations about the cases of 

corruption i, one of the most prominent problems and constraints that affected on its 

role in the if position of political accountability and address government corruption. 

Therefore, the current study suggests the need for a review the institutional and legal 

environment related to the policy of the Iraqi state administration, by adopting the 

citizenship approach and renounce sectarian system. To activate the Iraqi SAi's efforts 
in combating corruption, it should be required to pass a law binding the CoR and 

parliamentary committees to follow up and implement all the reports and 

investigations carried out and be conducted by the Iraqi SAi on issues of corruption 

and retroactively. Also, the rules of procedure of the CoR should contain text required 

the formation of parliamentary committees from independent members of the majority 

party who is fonning a government, for ensuring follow-up to the Iraqi SAi reports in 

impartially and effectively. Finally, issuing laws help to tackle corruption such as a 

law of political parties, a law of disclosure of financial receivables, with providing the 

Iraqi SAi of mechanisms to follow these laws and the application its procedures. 

4.3.2 Restr�jting the Iraqi SAi in Imposing Disciplinary Responsibility 

Generally, disciplinary responsibility can be defined as "the procedures that involved 

to an imposition of disciplinary sanctions on government entities or to take measures 

against the employees in the public sector for punish them disciplined for mistakes and 
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irregularities that have committed during the exercise their works".4n Indeed. the 

power to impose disciplinary accountability may be granted to administrative authority 
of government institutions (e.g .• Minister, head of the government entity, Managing 
Director, et!) which might be taken measures to punish the employees or its 
institutions r mistakes and irregularities that contravene the integrity of public office 
or caused �e failure of the work of the government entity.478 However, the SAls 
through its responsibility to detect the risk of corruption in the public sector may find 
many forms of corruption that not reach the level of criminal offences but involve 

financial an1 administrative breaches or obstruction of its oversight efforts require the 
imposition of disciplinary responsibility and impose sanctions stipulated in the public 
service laws. Where the mere threat of being sanctioned could be sufficient to induce 
proper behavior in the government's actions. Thus, many international organizations 
of supreme audit institutions (e.g., ASOSAI, INTOSAI, etc.) indicated that the 
granting the SA Is mandate of imposing disciplinary responsibility will help its ability 
to take detint measures to overcome the obstacles of its oversight and ensure the 
integrity of public service and to overcome corruption.F" 

In Iraq situation, it can be noted that the law gave th1 Iraqi SAi mandate of detect all 
administrative and financial irregularities involving a breach of functional duties by 
government entities or public officials. Also, the SA( has the power to investigate on 
the irregul,ties that require imposing disciplinary responsibility. 480 However, the 
law did not indicate any powers of the Iraqi SAi to impose disciplinary sanctions 

477 Othman Gillan. The Discipline of Employees in the Iraqi Public Sector, (BAGHDAD: BAGHDAD 
PRESS, 2013), 22-45. 
mlbid. 
479 A yman Ahmed Mohammed, Corruption and Accountability in Iraq, p 12-18. 
480 Articles (2, 28) ofSAI law of 2011. 
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directly on government entities or employees on such irregularities. Therefore, the 

legal regulation of the Iraqi SA[ power to impose disciplinary sanctions involving of 

two limitations. 

The first limitation, regarding the imposition of disciplinary responsibility on 

government entities, it can be noted that the Iraqi SAi under the Article 28 has a power 

of taking thi administrative or disciplinary investigation on all violations committed 

by govemmrnt entities due of the negligence of the legal rules or fail to apply it or 

causing damage to public property, or weak the output of production (e.g., negligence 

in the collection of revenue, causing damage to public property due to poor 

maintenance of the stores, not prepare financial statements, lack to provide reasonable 

assurance regarding prevention or timely detection of unauthorized acquisition, use, 

or disposition of the entity's assets that could have a material effect on the annual 

financial statements. the delay submission of final accounts, lack to maintain some 

records or documents of the government entity, and so on). As well as, the SAi has 

also mandate to take the disciplinary investigation on all the financial and 

administrative irregularities that involving not to make available the necessary records, 

documents, ransactions, orders and decisions and information to be kept for SAi's 

control, or non-submission to the SAi or the bodies it 'authorizes. However, the law 

did not give the SAi right to continue of imposing administrative sanctions on 

government entities but stipulated that the results of the SAi's investigations should be 

submitted to the Council of Ministers to take an appropriate penalty.481 

481 An interview. Appendix C. See also, Faraj, The Story o/Contuption in Iraq, p 154. 
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The second limitation, regarding to the imposition of disciplinary responsibility on 
the govem�ental entities' staff, it also finds that the law in Article 28 gave the Iraqi 

SAi power to take a disciplinary investigation on the administrative and financial 
irregularities committed by public officials and involving the breach the duties in 
public servir and integrity laws. Among these irregularities, breach the law of 

discipline Iraqi public sector employees (No. 14 of 1991 amended in 2008), which 
contains many provisions relating to the integrity of public officials and to avoid 
corruption (e.g., the obligation to official hours. preservation of public property, non- 
use of public property for personal purposes, accomplish tasks efficiently, not to delay 

the transactions of the citizens, keep official records entrusted to him, and so on). In 
such the above cases, the law also did not give the SAi the mandate to continue of 
punish the Pfblic officials about those irregularities, as the text is limited to give the 
SAi the ability to refer the results of its investigation to the Office of Inspector General 
(OIG) for follow-up to the imposition of disciplinary sanctions by the minister, or 
refer the results directly to the minister or the head of the government entity when the 
entities lacking offices of Inspector General or when the office of Inspector General 
fails to fultlll its task within 90 days after receipt o� notification from the Board of 
SAl.482 

According l the above analysis texts, the respondents of the Iraqi SAi who have 

discussed thi cases confirmed that these restrictions were one of the obstacles that had 
a negative impact on the SAi' ability ensuring the promotion of accountability in the 

I 

I 

I 

�82 Articles (211 of SA I law of 2011. 
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contributed to the neglect of many irregularities that are frequently repeated in the 
SAi's reports due to the lack of sufficient seriousness from the government. Many of 
the irregularjties that have been investigated by the SAi involved serious breaches by 
government entities or employees and caused the waste and the loss of public funds, 
however, ti of these irregularities have been addressed or punish the perpetrators. 

More than at, the Council of Ministers and a lot of the ministries were often follow 
some means to circumvent the results of the SAi's disciplinary investigation and 
prevent the irplementation of disciplinary sanctions, such as, saving the results of the 
investigation, referral of the case to the advisers legal, resorting to the formation ofa 
new investigative government committees, and other means that would have affected 
the SAi's efforts to strengthen accountability. Therefore, the law should provide the 
Iraqi SAi oyerall mandate to investigate and impose disciplinary sanctions on all 
irregularities which discovered to ensure the implementation its oversight effectively, 
and not rely on the extent of government's response to its recommendations in an 
imposition ,sciplinary sanctions.483 

On the other hand, the respondents E & F discussed that the inability of the SAi to 
impose disciplinary sanctions on government entities or employees contribute to 
minimize the impact of control efforts. Where it is illogical to give the SAi the power 
of the disciplinary investigation without the imposition of sanctions or compensation 
for damages in the public property which leave to the ministry that caused the 
commission such irregularities and which is often not neutral. They added that the best 
option is to five the Iraqi SAi the power to impose disciplinary sanctions authority 

m An interview. Officials ofthe Iraqi Supreme Audit Institution, Appendix C. 
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(including 'e imposition of compensation for the benefit of the state treasury) on 
government entities or employees who caused damage to public property or the 
integrity of public functions or obstruction the SAi's efforts in oversight. This is 
because thatJ the deterrence factor will be a more powerful impact when the imposing 
punishment was taken by the same oversight body which detects irregularities, and 
this is follmred by many countries such as France. In the end, expansion of the Iraqi 
SAi's jurisdiction to impose disciplinary sanctions would activate its ability in enhance 
the integrity of public office and the people who occupy government positions and 
thus eliminate the causes of corruption in the public sector.484 

Based on foregoing of analysis data and interviews, it became clear that restricting the 
Iraqi SAi's ,bility to impose disciplinary responsibility had a negative impact on its 
efforts to promote accountability and tackling corruption. Where, the inability of the 
Iraqi SAi tf impose disciplinary sanction contributed to the inaction many of 
governmen91 entities in implementing the results of the investigation on the financial 
and administrative irregularities. Therefore, the current study suggests that the law 
should provide the Iraqi SAi power to investigate and impose disciplinary sanctions 
on all admi9rstrative and financial irregularities detected by control efforts. 

4.3.3 The Obstacles Related to The Imposition of Criminal Responsibility for 

Corruption Cases Detected by the SAi 

Most of the issues and irregularities discovered by the Iraqi SAi may involve on the 
criminal offences stipulated in the Iraqi Penal Code (!PC) and other laws related to the 

434 An interview. Academics of the Faculty of Law. Appendix C1 
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punishment of corruption (e.g. anti-money laundering law, Law of activating the UN 
Convention against corruption, and so on. Therefore, detecting such crimes (for 
example, !ribes, embezzlement, fraud, nepotism, theft of public funds, the exploitation 
of public office, taking commissions, money laundering, etc.) require speed and 

dissuasiv' actions in the investigation and prosecution the perpetrators, to ensure the 
prevention of the deadly disease in the future.485 In this regard, it is possible to note 
that one 1the Iraqi SAi's responsibilities is that it obliged to take measures to referral 
and follow-up of all corruption crimes discovered in front of the Iraqi judiciary through 

the criminal courts (e.g., misdemeanors courts, felonies courts) which have unique 
Jurisdiction 'according to the current legal regulation' in a criminal prosecution for all 
crimes, including crimes of corruption.486 However, complex procedures of the 
criminal rosecution of corruption issues which discovered by the Iraqi SAi and the 
problems that accompanied these measures were one of the obstacles that had a 
negative impact on the SAi's ability to promoting of criminal accountability 
effectively. These obstacles and problems are discussed below. 

4.3.3.1 The Inability of the Iraqi SAi to Investigate and Prosecute the Offender 
Directly 

As it mentioned earlier, the Iraqi SAI, ideally, is a national independent institution 
working to ensure the proper management of Iraqi public resources and control the 
administrative and financial activities of government entities. The goal of its mandate 

•3s Ayman Ahmed Mohammed, Corruplion and Accountability in Iraq, p 22. 
•116 Chapter Three of Iraqi constitution of 2005 stipulated that the Judicial Power is independent. The 
courts, in their various types and levels, shall assume this power and issue decisions in accordance with 
the law. Thi; judicial power is comprised of the Higher Juridical Council, the Federal Supreme Court, 
the Federal Court of Cassation, the Public Prosecution Department, the Judiciary Oversight 
Commission, and other courts that are regulated in accordance with the law. (Articles 87-90, Iraqi 
constitution of2005). 
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is to enhance the transparency and avoid corruption. Thus, it works to audit, monitor 

and inspet the activities of government entities (Records, documents, contracts, all 
activities of officials and government activities in general) to verify the extent of the 
government's commitment to ensuring the proper application of the laws and the 

absence of financial and administrative deviations that constitute irregularities or 

corruption crimes. It is, therefore, the responsibility of the Iraqi SAi in the exercise of 

the tasks of inspection and scrutiny is to detect corruption, even if there were no 

complaints from individuals or administrative bodies. In addition, the Iraqi SAi has 

also the mandate of audit and inspect to verify the existence any suspicions about 

corruptioj, based on complaints or reports submitted by individuals or entities like the 
parliament as it mentioned above. 

In this respect, when the Iraqi SAT detected the corruption activities or irregularities 
(during practice its tasks), it writes reports and collects evidence of corruption. 
However, in the case of Iraq, the problem is that the SAi cannot enforce laws or impose 

direct sanctions, as mention in this chapter. The inability to impose sanctions directly 
and the limitations on his mandate to strengthen accountability are from the obstacles 

resulting from the ambiguity and contradiction oflraqi laws. The reason for this is that 
the inability of the SAi to continue to reach the results of its findings of evidence 
against the entities or officials reduces the effectiveness of control against corruption 
activities. The reason is that the Iraqi judiciary (criminal courts) follows long 
procedures to reach the prosecution of officials. Since corruption crimes need to be 

fast-tracked, it is better to give the institution that has the disclosure of corruption the 
mandate to follow up proceedings to the end. This ensures that oversight efforts are 
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not lost in the event of the disappearance of evidence, which is often concealed by 

people who cause corruption.487 

Accordinf to the Iraqi SAi law, the SAT must report and referral to the General 

Prosecution, Criminal courts, Commission of Public Integrity, or the relevant 

investigatfve authorities, each by its jurisdiction, on every irregularity detected, if it 

was recognized as an offence. Therefore, according to this text, the Iraqi SAi do not 

have in tenns of the general principle power of the criminal investigation into 

corruption crimes which be explored by its control and inspection, or those that it 

discovers via reports or complaints by government institutions or citizens. These 

crimes and even though the Iraqi SAi takes great efforts to detect and collect evidence 

and infonpation arising from them, however, it is obliged then referred these crimes 

to multiple destinations (e.g., the investigation courts, public prosecution, Commission 

oflntegrif 'COi') to follow new procedures in criminal investigation and prosecution. 
488 

Accordingly, the respondent's C and D argued that the absence of specialized courts 

for corruption cases and not give the Iraqi SAi jurisdictions in investigation and 

prosecution of the accused directly was one the difficulties which faced by the Iraqi 

SAi in the prosecution crimes of corruption that detected. This is due to factors related 

to slow and delay in the investigation and trial of the accused the crimes that detected 

by the Iraqi SA I, which weighed on guarantees to access the justice and anti-conuption 

effectively. They add that although many of the Iraqi SAi's staff are investigators, legal 

auditors, lawyers, and legal experts who have experience in the criminal investigation, 

•s7 Ayman Ahmed Mohammed, Corrnplion and Accountability in Iraq, 
4Kll Article (16) of SAi law. 
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however, the law did not provide the Iraqi SAi the right to establish the specialist 

department of criminal investigation that would conduct the investigation of the 

discovered crimes directly and facilitating the prosecution and punishment 

perpetrators. Legal regulation was limited to granting of the Iraqi SAi to refer all 

crimes and evidence to other bodies, including the investigation of criminal courts, 

public prosecutor, or COi, depending on the nature of jurisdiction in terms of location 

and circumstances relating to the cases. Such this legal regulation contributed to 

reducing rhe value and effectiveness the follow-up results for corruption crimes 

detected �y the Iraqi SAi, because there is the complexity of the measures that will be 

taken by '¥1e other investigation bodies (e.g., the re-examination of the evidence, the 

conviction of evidence, examine witnesses, discover the whereabouts of evidence, use 

of expertt and so on) in order to reach the decision to arrest and pursue prosecution 

against the accused. 489 

These measures could have been shortened or dispensed them if the SAi has a 

specialized department of criminal investigation. Especially that referral the cases to 

the COi or Public prosecution may be accompanied with not to continue of the criminal 

investigatjon procedures and save these issues. For example, there are more than ( 1 13) 

different cases related to irregularities and corruption between years (2008-2012) have 

been discovered by the Iraqi SAi who referred to the Col which in tum does not have 

power of criminal investigation, but also referral the case to the courts to investigate. 

Thus, more than half of these crimes have been saved without investigation, or the 

investigative procedures were not completed yet.490 

�89 An interview, Appendix C. 
4\1[) An interview. Officials ofthe Iraqi Supreme Audit Institution, Appendix C. 
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On the other side, the respondents from the judges I, J and K who were interviewed,491 

argued that the impact of the inability of the Iraqi SAi in criminal investigation for 
crimes of corruption is not related only to ineffectiveness of the investigation 

guaranteer by criminal courts, but there are factor related to the complexity of the 
criminal investigation system in Iraq reflected negatively on follow-up investigation 
into the crimes which discovered by the Iraqi SAi. The Iraqi legal system including 
the judicial system is still followed in many of its principles on complex and 
bureaucratic laws. The laws that regulate the affairs of the judiciary and the courts, 
impose mry of the measures to get to the truth �hrough investigation and criminal 
accounta11ity. Each criminal case has addressed individually, even if it like other 
issues which had been issued a penalty judgment on them. Where the judicial system 
in Iraq dif not follow the judicial precedents system as known the Commonwealth 
countries like the UK. 492 

In additior, and due to absence of specialized courts of corruption cases, the Iraqi 
criminal courts, which include the courts of investigation, misdemeanors, and felonies 
have comrrehensive jurisdiction to follow up all crimes, whether those crimes were 
related to individual people (e.g., murder, terrorism, kidnapping, rape, robbery, etc.) 
or related to crimes of corruption (e.g., bribery, embezzlement, fraud, theft of public 
funds, etc} Therefore, the issues of corruption referred by the Iraqi SAi to investigate 
the courts will be among hundreds or thousands of cases awaiting criminal 
investigation procedures, which not limited to crimes of corruption. And to complete 

the investigation (assuming ensure the authenticity and integrity of the proceedings 

•91 Judges respondents who were interviewed are I. I, an investigative judge, Interview conducted on 
December 22, 2015. 2. J, an investigative judge, interview conducted December 25, 2015. 3. K, Judge 
of Misdemeanors, an interview conducted on January 4, 2016. For details see Appern:lix C. 
492 Ibid. 
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and the lark of influence on the judges), how much time and effort which will be spent 

on these procedures to get to prove the conviction of the accused and recover the funds 

and publi1 property that obtained from the corruption? Thus, the respondents suggest 

that there is a necessity to give the Iraqi SAi criminal investigation power in all crimes 

that derecas during exercise its oversight tasks or the crimes that up to SAi via 

complaints from others, this will ensure the effectiveness of the SAi's ability to 

achieving its goals against corruption and ensure speed in the proceedings. To meet 

these solutions, it should be established the criminal investigation department within 

of the Iraqi SAi and a specialized court in prosecution and the imposition the sanctions 

on crimes of corruption that detects by the SAL 493 

Other reasons supporting the above analysis expressed by the academic respondent 

(F), and supported by both Judge (K, I) and the official in the Iraqi SAi (C), where the 

provisions of the Iraqi criminal code and criminal procedure code fail in numerous 

provisions to enforce anti-corruption laws efficiently by criminal courts. In fact, Iraq's 

narrow and rigid evidence rules affirmatively impede an effective anti-corruption 

investigation and deter offenders from building a case on evidence derived through 

modem techniques. Under the Iraqi procedure code, the evidence used to prove the 

crime is still weak. To secure a conviction, there must be testimony from at least two 

witnesses or evidence in at least two of official documents obtained by the police 

during the investigation in cooperation with investigating judges. The rules do not 

expressly contemplate the admission of undercover audio or video tapes, for example, 

or the admission of electronic evidence, both of which may be crucial in corruption 

prosecutions. 494 

493 An interview. Judges in Iraqi courts. Appendix C. 
494 An interview, Appendix C. 
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On other hand, Because Iraq follows the continental civil code system, in which all 

legal authority flows from statutes, the opinion of one court as to the proper 

interpretation of an evidence rule has no utility as legal precedent (as in 

Commonwealth system that take the judicial precedents of evidence rule), and 

therefore is of limited predictive value in assessing the position of other courts on the 

same question. Thus, even with rulings as to admissibility in one trial (e.g., a case of 

embezzlement or fraud), Judges in Iraqi criminal courts cannot be secure that they will 

be able to use the same type of evidence in a subsequent trial before a different set of 

judges. Without express authorization to engage in a particular investigative technique, 

and a basis to admit the resulting evidence through the narrow avenues of the Iraqi 

procedure code, law enforcement is understandably reluctant to use it, even if it would 

be the "lost effective way to build a case. The Iraqi investigators (Judges in 

investigation courts or police) continue to rely on suspect interrogation as their primary 

evidence-gathering technique, which means that investigations are historical and 

focused on the single target identified, rather than penetrating into an ongoing 

corruption network, with the potential to catch multiple perpetrators engaged in 

numerous criminal acts over a period oftime.495 

Thus, within Iraqi criminal Courts, because of the many limitations of the current 

system, the investigators and prosecutors in Iraq have little experience designing 

comprehensive investigatory strategies or implementing numerous and complimentary 

evidence-gathering techniques in compiling a case, both of which are crucial to 

effectively prosecuting a public corruption case. There are many cases of corruption 

discovered by the Iraqi SA[ (or other institutions such as the Commission oflntegrity) 

M Ibid. 
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are still waiting for the completion of evidence to reach the trial of the perpetrators 

before the criminal courts, despite the passage a long time, up to more than five 

years.496 

In fact, it can be argued that if the Iraqi SAi has the important role in detecting the 

evidence of corruption through its mandate of oversight the government acts, 

nevertheless, these efforts would be not effective, if the completion the procedures of 

prosecution and trial require new procedures of investigation and collect evidence by 

the Iraqi criminal courts. In other words. the efforts of controlling corruption by Iraqi 

SAi will likely fail without at least a credible threat of prosecution and punishment for 

corrupt acts. If rate criminal prosecution at the top of the list of necessary corruption 

countermeasures, and may use this gauge to evaluate governments' anti-conuption 

efforts. However, anti-corruption institutions (like SAI) cannot make headway against 

entrenched public sector conuption without the appropriate legal tools in their arsenals 

to investigate and prosecute those crimes, whether directly or through a specialized 

court. The reason for this, is that the long and complex procedures followed by the 

Iraqi criminal courts (which consider all crimes, including crimes of corruption) in 

order to prosecute the perpetrators of.corruption can contribute to the disappearance 

of evidence and impunity. Moreover, corruption crimes pose unique evidence 

gathering challenges to law enforcement everywhere. Unlike many other crimes, 

crimes of corruption are carried out in secret. The essence of the crime is a covert deal 

struck by two satisfied parties who have no incentive to report it, with no independent 

witnesses. Their detection, therefore, requires speeding up procedures to ensure that 

perpetrators are prosecuted. Because the long procedures to alerted perpetrators to an 

496 
Ibid. 
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investigation proceeding by means of interrogation before the criminal courts, may 

give them sufficient time to conceal or destroy evidence.497 

Therefore, this pattern of neglecting legal reforms that enhance Iraqi SAi's ability to 

actually investigate and prosecute corruption cases (e.g .• directly or through 

specialized criminal courts - which the Iraqi legal system does not prevent from 

establishi?g) is likely to be main obstacles that most need reform. 

Accordingly, such the above solutions are supported by the academic's respondent, 

but they believe strongly that the best option is to make the Iraqi SAi as a specialized 

court to exercise the oversight and auditing on all governmental activities for the 

protection of public funds, as well as the power of criminal investigation. trial and the 

imposition of sanctions on persons accused of crimes of corruption in the public sector. 

Especially since the legal system in Iraq does not prevent the possibility of the 

establishment of specialized courts on specific issues, as it is for the administrative 

courts and the publications court in lraq.498 

The data gathered from the interviews indicated that all the respondents agreed that 

the inability of the Iraqi SAJ in the criminal investigation and trial procedures are 

among the obstacles that have affected to ensure the effective prosecution of 

perpetrators of crimes of corruption in the public sector. The lack of anti-corruption 

special courts in Iraq legal system is a hindrance in fighting against corruption by the 

497 See: Wagner, Benjamin B., and Leslie Gielow Jacobs. "Retooling Law Enforcement to Investigate 
and Prosecute Entrenched Corruption: Key Criminal Procedure Reforms for Indonesia and Other 
Nations." U. Pa. J. fnt'l l. 30 (2008): 183. 
498 An inte1ew. Academics of the Faculty of Law. Appendix C. 
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Iraqi SAL Corruption cases need to be handled in a quick and faster manner otherwise, 

the result is there might be the disappearance of evidence incriminating the culprit. 

Therefore, the current study suggests that the Iraqi SAi should provide the power to 

investigate criminal prosecution for all crimes that discovered during the exercise of 

its functions. This can achieve, either through the establishment, a specialized court in 

the investigation and prosecution the corruption cases discovered by the SAi, or make 

the Iraqi SAi a specialized court owns all the powers of oversight and investigation 

and criminal prosecution. In any case, such solutions do not consider an infringement 

on the jurfsdiction of the criminal courts, but rather to complement the justice system 

and to ov1rcome the problem of the slow pace of the proceedings. 

4.4 Summary 

The SAi in Iraq by its jurisdictions in combating corruption in the public sector have 

a variety of measures to strengthen accountability against corruption. Some of these 

measures are designed to avoid corruption through prevention of corruption risks in 

the government's activities and contribute to strengthening the management of public 

resources properly, while, there are deterrent measures designed to impose liability on 

perpetrators of corruption, including the political, disciplinary, and criminal 

prosecution for illegal activities. However, all these measures were accompanied 

factors and obstacles affected the ability of the Iraqi SAi in achieving its objectives in 

the imposition the public accountability against corruption in public sector. Legal 

ambiguity in providing the Iraqi SAi mandate in conducting prior control on public 

sector activities, weak legal and institutional environment in the management of Iraqi 

public resources in a transparent manner after the US occupation and restricting the 

right to publish the reports and communication with public opinion were the main 
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factors that have contributed to reducing the protective effect to avoid the risk of 

corruption by the Iraqi SAL The parliament is also found to be responsible for the 

spread of corruption and reducing the SAi ability in imposing the accountability, in 

tenns of the negligence of corruption cases in the SAi reports, failure to imposing 

political responsibility for the results of an investigation of the SAT in governmental 

corruption cases. lt is also noted that the Iraqi SAi lacks the power to impose 

disciplinary sanctions against government entities and public officials, as well as the 

ability to pursue the prosecution and the imposition of sanctions against the 

perpetrators of corruption due of factors relating to weak the legal regulation and 

guarantees granted to the SAi. 
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CHAPTER FIVE 

THE OBSTACLES RELATED TO THE IMMUNITY FROM 

CRIMINAL PROSECUTION OF CORRUPTION' OFFENDERS 

5.1 Introduction 

This chapter continues to answer the second research question, which deals with the 

obstacles facing the Iraqi SAi's measures in imposing the accountability against 

conuption. This chapter discusses and analyzes another problem related to immunity 

from prosecution and follow-up of legal proceedings against corruption activities in 

the public sector. This problem was one of the obstacles that have affected the Iraqi 

SAI's ability, as well the criminal courts, in strengthening accountability against 

corruption in Iraq. This chapter, therefore, provides an analysis of the negative effects 

of immunity granted to senior state officials. In addition, it discusses another form of 

immunity granted to public sector employees under legal provisions that have 

contributed in obstruction the application of justice against the perpetrators of 

corruption offences in Iraq. 

S.2 The Immunity Granted to Senior State Officials 

First and foremost, the idea of immunity can be defined in this regard as "the inability 

to follow up the investigation and criminal prosecution of corruption cases that 
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stipulated in the penal laws, only after obtaining the approvals from governmental or 

political bodies".499 

Indeed, immunity from criminal prosecution is one of the problems and obstacles that 

adversely affect the application of justice against the perpetrators of corruption 

offences in Iraq. It has contributed to the wide spread of corruption in Iraq, affecting 

the measures of the Iraqi SAi in enhancing the accountability against illegal activities 

in the public sector. What increases the depth of the problem is that immunity issues 

come from legal and constitutional texts granted the legitimacy of impunlry.S" 

According to the parliamentary system, which was implemented in Iraq after 2003, 

there are texts gave the senior officials of the State (e.g., the members of the CoR, 

Prime Minister, Ministers and other occupants of the higher positions in the state) 

immunity from a criminal prosecution for crimes that may committed during the 

exercise of their functions. 

Regarding MPs of the Iraqi COR, it is possible to note that the Iraqi constitution 

stipulates of the following: 

"QI) A member of the Council of Representatives shall enjoy 

immunity for statements made while the Council is in session, and 

the member may not be prosecuted before the courts for such. (2) A 

Council of Representatives member may not be placed under arrest 

during the legislative tenn of the Council of Representatives, unless 

the member is accused of a felony and the Council of 

499 Salah al-Din Hassan, Corruption Crimes (Cairo: Dar al kitab al hadath, 2006), 49-96. 
500 Simon Wigley. "Parliamentary Immunity: Protecting democracy or protecting corruption?" Journal 

of Political Philosophy 1 1 . 1  (2003): 23-40. 
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Representatives members consent by an absolute majority to lift his 

immunity or ifhe is caught in flagrante delicto in the commission of 

a felony. (3) A Council of Representatives member may not be 

arrested after the legislative term of the Council of Representatives, 

unless the member is accused of a felony and with the consent of the 

speaker of the Council of Representatives to lift his immunity or if 

he is caught in flagrante delicto in the commission ofa felony." 501 

It is clear from the above text that MPs cannot be prosecuted criminally for the crimes, 

including the corruption offences, only after the lifting of their immunity with the 

approval the Speaker of Parliament and the absolute majority of the MPs. 

Thus, such texts contributed to the obstruction of a criminal prosecution of many of 

the issues relating to corruption against some MPs. Where corruption is not limited to 

the government activities, but also can be a political corruption practiced by 

Parliament. For example, in 2016, there have been cases of corruption on several MPs 

due to their involvement in receiving kickbacks and bribes in the bidding contracts 

with the ministers, however, they remain exercising their duties because of fail lifting 

of their immunity. For that, the judge respondent J points out that the justice if missed 

for senior officials who are representatives of the people, what is the value that the rest 

of accountability on corruption crimes? Thus, Mohammed suggested that it is 

necessary to restrict notion of immunity for MPs, due of although they are 

representatives of the people, they remain human being's exhibition of mistakes, and 

this requires modifying the text of the Iraqi constitution to remove or restricting the 

notion of immunity. 502 

sn Article 63, Paragraph second, the Iraqi Constitution of 2005. 
S02 An Interview conducted on December 25, 2015, Appendix C. 
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On the other hand, and regarding immunity from the investigation and prosecution 

offenses of corruption against senior officials of the State (e.g., the Prime Minister and 

Ministers), the academic respondent E argued that there is almost immunity from the 

possibility of prosecuting them for those crimes. Where a criminal prosecution of the 

Prime Minister or senior officials require the withdrawal of confidence from them by 

the COR before the possibility of bringing them to the courts and punished. This issue 

almost absents in Iraq because of the quota system in the management of government 

after 2003, as the access to the withdrawal of confidence and the sacking of the 

minister or the government often involve political consensus prevented from taking 

action (e.g., the Iraqi COR was unable to withdraw its confidence from any minister 

in the case of failure to perform his duties). Thus, the respondent suggests the need to 

pass a law regulating the provisions of the trial of ministers (including Prime Minster) 

and senior officials for committing or causing of corruption cases even after the end 

of their term of government positions, regardless of political accountability measures 

that require the withdrawal of confldence.S" 

Eventually, it is also necessary to discuss another problem closer much of the idea of 

immunity, had a negative impact on the weak accountability measures and criminal 

prosecution of Iraqi senior officials. This problem resulted from the provision in the 

Iraqi constitution of 2005 about the possibility of acquiring the Iraqi citizen of more 

than one nationality. It stipulates that "An Iraqi may have multiple citizenships. 

Everyone who assumes a senior, security or sovereign position must abandon any other 

acquired citizenship. This shall be regulated by law". 5o4 

sn An interview. Appendix C. 
504 Article 18 I Fourth: of Iraqi Constitution of 2005. 
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On this issue, the academics and judge's respondents agreed that that one of the main 

reasons that influenced the weakness of the prosecution proceedings is a multiple 

citizenship. Most Iraqi politicians who governed Iraq after 2003, hold foreign 

passports and live outside Iraq. This making it very difficult to prosecute them in 

corruption issues. They add that, although the Iraqi constitution in Article 18 requires 

of everyone who assumes a senior, security or a sovereign position must abandon any 

other acquired citizenship as stipulated by law which will regulate these provisions. 

However, most of the politicians have violated the constitution. where the constitution 

text should be regulated under the law, but such a law has never issued. Therefore, this 

nationality stated by the constitution has become a means to for the politicians to evade 

prosecution for corruption and the thieves for stealing public funds. In some instances, 

these individuals flee the country along with the stolen money e.g., escape the former 

Defense Minister, Abdul Qader AI-Obeidi, who holds U.S. citizenship escaped to the 

United States after being accused of corruption and misappropriation of the funds for 

military armament. Also, ministers of Trade, Electricity, Oil, and Interior have been 

investigated for corruption and several have fled the country with hundreds of millions 

of dollars. And all of them have the nationalities of American, British, Canadian, 

Dutch, Swedish and so on.505 

Based on the data foregoing. it is clear that the immunity to senior officials from 

accountability is one of the limitations that have affected of the Iraqi SAi's ability in 

promoting accountability on corruption cases. Therefore, the current study suggests 

removing the idea immunity from all legal texts because it contrary to the principles 

of justice that should be applied to everyone. Also, it should also pass a law regulating 

sos An interview. Judges in Iraqi courts. Appendix C. See also, Faraj, The Story of Corruption in Iraq, 
p 134. 
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the provisions of the prosecution and trial of ministers and senior officials for all the 

crimes that commit from them. 

5.3 The Immunity Granted to Public Sector Employees 

From the main problems that faced by the Iraqi SAi and which had a negative impact 

on his duties in the referral of corruption crimes was existence a provision in the Code 

of Criminal Procedure (CPC) prohibits the prosecution of public officials, only after 

obtaining the approval of the Minister or the Prime Minister. Article ( 136 I  B) of the 

Iraqi Criminal Procedure Code of 1971 ,  stipulated that the transfer of the accused for 

trial in an offense committed during performance of an official duty, or as a 

consequence of performance of this duty is possible only with permission of the 

minister responsible, in accordance with the stipulations of other codes. 506 

As evident from this Article it requires to get the permission of the minister before it 

can take any case involving for ministry to court. Accordingly, it can be noted that 

until May 2009, senior ministers, including Prime Minister Nuri al-Maliki, were able 

to prevent corruption investigations using Article 1368 of the Iraqi Criminal Procedure 

Code.507 The following table shows the total number of corruption cases that were 

closed during the period 2006-2009, due to not get permission from the minister or the 

prime minister to investigate criminal prosecution. 

506 The Iraqi Criminal Procedure Code 23 of 1971,  available on http://hrlibrary.umn.edu/research 
/Criminal. 
507 Zaid Al-Ali, "Iraq: Face of Corruption, Mask of Politics, op cit. James Glanz and Riyadh 
Mohameed, "Premier of Iraq Ts Quietly Firing Fraud Monitors," New York Times, NOV. 17, 2008, 
accessed August 4, 2016, http://www.nytimes.com/. Faraj, The Story of Corruption in Iraq, op cit, p 
155 .  

288 



I 

I 
Table 5.1 

I Number of Closed-Corruption Cases Using Article J 368 of the Criminal Code.
508 

I 
The government entity No. orCorruption No. or Accused Cost of corruption/Iraqi 

Ca,es Dinar 

Ministry +rEducation 19 
·� 

2808720000 

I Ministry of Justice 3 3 25000000 
Ministry of Agriculture Value unspecified 

I 
Ministry qfElectricity 12 24 904000000 
Ministry oflndustry 1 1  22 175482000 
Ministry cf Commerce 3 Value unspecified 

I Ministry offinance 7 13 
Ministry of oil 4 9 

I 
Ministry 1r Public Work 10 17 640903612 

Ministry of higher 9 6 Value unspecified 

education 

I Ministry ofSport 3 9 

Baghdad Municipality 

I 
Ministry of Labor aod 2 7 

Social Aff;airs 

I 
Ministry ofthe Interior 
Ministry of Religious 3 

' 
Endowments 

I 
Ministry of Public 

' 
7 

Health 

I 
Ministry of 4 7 

Communications 
Ministry ofDefense 

I 
Ministry of Planning 
Provincial councils 

I 
Council of Ministers 
Electoral Commission 2 2 
Prisoners Institution 3 6 

I 
De-Baathification 
Commission 

I 
Total 106 17� 4554105612/IQD 

I sos Table prepared by the researcher, depending on the report of the Supreme Audit Institution and the 

I 
Integrity Commission of2010. 
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It is clear that more than 455 billion Iraqi dinars were wasted as a result of the cessation 

of the proceedings of criminal prosecution for corruption cases, and this amount can 

be much higher because the amounts do not include the estimated value of all 

corruption cases as shown in the table above. 

In clarifying the main objective of the Article 1368 of the Iraqi Criminal Procedure 

Code and its impact on the functions of the Iraqi SAi, all respondents from the judges 

and academics, as well as the SAi's officials, agreed that despite such this immunity 

was as a measure to ensure the protection of public officials from malicious 

accusations when doing their jobs. However, this article was exploiting to prevent the 

prosecution of corruption cases. They add that although the use of Article 1368 was 

suspended in May 2009, many legal texts are still given the Prime Minister and 

ministers a power to block criminal proceedings to some senior public officials. Such 

legal texts are one of the main obstacles and problems that faced by the Iraqi SA! 

which often does not can referral of discovered corruption offences in public sector to 

criminal investigation and prosecution due of not giving pennission by the Prime 

Minister. Therefore, access to justice and the rule of law requires necessary of review 

and cancelling all legal provisions that restrict the possibility of the trial of the accused 

of corruption, whatever their posts in the government. 509 

Based on the data that were discussed and analyzed above, it is clear that the restrict 

the follow-up of corruption cases and prosecution the public sector employees due of 

requiring the approval or permission from the government is in itself kind of cover up 

corruption. The study also concluded that the application of Article 136-B of the Iraqi 

S09 An interview. Appendix C. 
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Criminal Procedure Code contributed to disable the impact of accountability for many 

of the corruption cases, including many crimes which detections by the Iraqi SAL 

Therefore, the study recommends to removing all legal provisions that prohibit or 

restrict thf ability of the Iraqi SAT to continue pursuing prosecutions against corruption 

in the public sector. 

5.4 Summary 

The ability of the Iraqi SAT to build an effective control against corruption activities 

requires the need for genuine safeguards to prosecute perpetrators of corruption crimes 

and strict?' enforce the law. However, the immunity from criminal prosecution in Iraq 

was one of the most prominent problems faced by the Iraqi SAT and the courts in 

blocking its measures to control corruption activities. Such a problem is becoming 

more influential as it was based on legal provisions that have contributed to 

legitimizing corruption and hindered the efforts to strengthen accountability against 

corrupt. Where it found that there are many legal provisions impose an immunity from 

the prosecution and had a negative impact on the Iraqi SAi's performance to impose 

accountability against corruption, such as the political immunity of senior state 

officials, legal immunity in the Criminal Procedure Law and the discipline of 

employees in the public-sector law. As a result, all these obstacles need to be addressed 

through an effective system capable of overcoming the causes and effects of corruption 

in all aspects. 
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CHAPTER SIX 

OBSTACLES OF OVERLAPPING JURISDICTIONS BETWEEN 

THE IRAQI SAi AND OTHER OVERSIGHT BODIES 

6.1 Introduction 

This chapter provides an answer to research question and objective three, by examined 

the key obstacles faced by the Iraqi SAi due to overlapping functions with the new 

oversight bodies that established by the CPA after 2003. It highlights and analyses key 

problems related to the legal mechanism for establishment the Integrity Commission 

and the offices of the Inspector General, in terms of their compatibility with the Iraqi 

institutional framework of oversight and the extent of its contribution to strengthening 

the Iraqi SAI's role in control of governmental activities in light of overlapping 

jurisdictions. In addition, this chapter also provides an analysis of the negative effects 

of overlapping jurisdictions in distracting the oversight efforts of the Iraqi SAi, as well 

as obstruction the measures of accountability and prosecution on the corruption 

activities. 

6.2 The Iraqi SAi and Key Problems in Creating of Multiple Oversight Bodies 

There is no doubt that the Iraqi SAi, regardless of developments and obstacles that 

accompanied its inception remains one of the most specialized institutions in 

monitoring the activities of a public sector and it is one of the pillars of integrity in a 

detection the corruption. However, after the US occupation of Iraq in 2003, two 
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oversight institutions were established by the CPA, along with the Iraqi SAi, and they 

are the Commission oflntegrity (COi) and Inspectors General offices (IGO). The legal 

regulation in the creation of these oversight bodies was in the form contrasted with the 

legal framework of promoting the effective control of government activities. As the 

establishment of these bodies and overlapping its jurisdictions with the Iraqi SAT was 

one of the notable features that underestimated the significance of its existence and 

reflected negatively on the Iraqi SAi's efforts in control corruption. Figure 6.l 

demonstrates the idea of overlapping functions between the Iraqi SAT and both the 

CO! and IGO. 

I 

I 

I 

I 

I 

I 

(COi) Commission 
of Integrity (US 
occupation Act, 

CPA) 

Iraqi SAi Functions 

(GIO)General 
inspectors' offices 

(US occupation 
Act, CPA) 

AUDIT, INSPECTIONS, REVIEW, INVESTIGATE 
OF PUBLIC SECTOR ACTIVITIES 

(e.g., documents, records, contracts, etc.) & (Preparing 
and publishing reports on government acts,etc) 

I 

I 

I 

I 

I 

Overlap 
jurisdictions and 

obstruction of 
the SAi' control 

procedures 

Figure 6.1 Overlapping functions between the Iraqi SAi, COi and IGO 
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According to the above figure, the main problems related to extent of significance 

these bodies and overlapping its jurisdiction with the Iraqi SAi are discussed and 

analyzed below. 

6.2.1 The Iraqi SAi and the Legal Regulation of the COi's Functions 

The Commission of Integrity (COi) was established in Iraq, under CPA Order No. 55 

of 2004, as an independent institution responsible for combating corruption and was 

initially known as the Commission on Public Integrity (CPl).510 The Iraqi Constitution 

of 2005 considered the CPI to be an independent commission that is answerable to 

Parliament and changed its name to the Commission on Integrity (COi), and this is in 

accordance with Article I 02 which states that: "The High Commission for Human 

Rights, High Independent Electoral Commission and Commission of Integrity are, 

hereby considered as independent authorities and are subjected to the Iraqi Parliament 

and the law oflraq". 5 1 1  

Therefore, the COi per the Iraqi constitution, is one of the independent bodies,just like 

in the case of the Iraqi SAi. However, it can be noted that although the CPA order 

stipulates that this committee is independent, but the choice of the first COi 's 

commissioner was decided by the CPA ordered by the US civil governor, "Paul 

Bremer''. Also, the objections of Prime Minister Nouri al-Maliki and the decision of 

the Supreme Constitutional Court, as noted earlier, also contributed to the loss of 

independence of this committee.512 Thus, the respondent H said that the COi is chaired 

510 The Iraqi COi law, CPI order No 55 of 2004, available on: 
https://en. wikisource.org/wiki/Portal :Coalition Provisional Authority. Also http://dosfan.lib.uic.edu. 
5 1 1  Iraqi Constitution of 2005. 
512 Maxime Agator, "Iraq: Overview of Corruption and Anti-corruption." Anti-Corruption Resource 
Center (20 q ): 1-9. 
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by an employee holding a ministerial position and appointed by the Prime Minister, 

and the commissioner may not be removed unless it is approved by Parliament, just 

like other ministers.513 The Commission has two deputy commissioners and their rank 

is equivalent to that of a deputy minister. The fonnation of the COi was con finned by 

Law No. 30 of201 I which was issued to amend the CPA order mentioned above.514 

Hence, it can be argued that there is an obvious convergence between both the COI 

and the Iraqi SAi with regards to the provisions of the constitution describing them as 

independent oversight institutions to fight corruption in the public sector. There is also 

a clear dqminance of the executive branch's influence on the guarantee of its 

As to the COi's functions, on the positive side, it can be said that the COT Act obliges 

it to exercise its mandate in cooperation with the Iraqi SAT, as the supreme audit 

institution to eradicate corruption, fraud, wastage and abuse of power in the public 

sector.5151-Jowever, the respondents argue that there was a convergence of jurisdictions 

as many of the COi's functions overlapped with those of the SAT and they can be 

summarized as follows: 

Firstly, the law gave the COi the mandate of control, inspection, and auditing all 

public sector institutions in order to detect conuption issues stipulated in the Iraqi 

criminal law and relevant laws. As well as, to achieve control requirements, the COi 

has able to access all records and documents related to government activities.516 Thus, 

Sil An lntervtew, December 10, 2015, Appendix C. 
si, Commissipn of Integrity law of 2011, available on http://nazaha.iq. 
sis Article 21 of COi law. 
s16 Article 15 ofCOl lawof201 I. 
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it is noted that the COi in this side participates the Iraqi SAi in the inspection and 

auditing functions on activities of government institutions. 

Secondly, the COi has power to follow up administrative and financial irregularities 

which require disciplinary accountability for public officials. However, it notes that 

the law did not give it the possibility of disciplinary investigation, but it should raise 

these irregularities to the Office of the Inspector General for purpose of obtaining the 

approval of the relevant minister to impose disciplinary sanctions, as same as in the 

case of the Iraqi SAI.517 

Thirdly: fhe law grants the COi mandate to investigate corruption cases which are 

considered as criminal offences in accordance with the Iraqi criminal law and relevant 

Jaws. The investigation of these crimes may be discovered from the COi or referred to 

it by the Iraqi SAi as an institution for the detection of corruption, fraud, waste and 

abuse of power by government entities.518 In this case, it is noted that the COi, despite 

possessing investigative committees, but the law under Articles 3 and 11  did not give 

it the criminal investigation into cases of corruption directly, but it should follow-up 

the investigation under the supervision of an investigative judge who specializes in 

criminal courts in Iraq.519 Hence, the judge respondent J argued that the COi does not 

have the full mandate of the prosecution and imposition penalties of the accused of 

corruption, due such this jurisdiction is remains to the judiciary by the criminal courts 

(i.e., misdemeanors and felonies courts). This means that the Jaw, according to the 

511 The respondents E, F and G, an interview, Appendix C. 
m Article 2l/paragraph Second, of CO! law of201 I. 
si9 Article (31 paragraph first) and Article 1 1 ,  of COi law of 20 1 1 .  
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colloquial expression, granting the COi, as is the same case for the Iraqi SAi, powers 

without teeth.520 

Fourthly and finally, that the COi, and within a period of 120 days from the end of 

the year has jurisdiction to submit an annual report to the Iraqi COR, includes the 

Commission's activities in the field of prevention of corruption and the development 

of a cultuf of integrity, transparency and accountability.521 As is clear that the COi 

has the sjejurisdiction of the Iraqi SAi in matter of submission ofreports to the COR 

within the same period of fiscal year end. 522 

According to the above context, the respondent MP of the Iraqi Parliament N, 

expressed that the establishment and development of specialized bodies like COi is 

one of the necessary things to deal with the corrupters who are always trying to develop 

their methods in doing corrupt activities (e.g., bribery, nepotism, embezzlement of 

public funds theft, money laundering etc.), which one of oversight body may be unable 

to detect it. Also, the Iraqi legal framework did not prevent the establishment of 

oversight institutions in addition to the Iraqi SAi, even though it is considered the main 

institution that has the expertise and specialization in control, inspections and auditing 

on the government activities. However, the establishment of the COi within the current 

legal framework in Iraq was based on conflicting and overlapping jurisdictions with 

the Iraqi SAL Therefore, such a legal regulation of the overlapping functions makes 

the establishment of this committee without importance in enhancing the effectiveness 

the control of corruption activities.523 

520 An Interview conducted on December 25, 2015, Appendix C. 
521 Article 26 of the COi law of 201 1 ,  also the Article 28 of the SAi law. 
522 Ibid. 
m A telephone interview conducted on December 20, 2016. Appendix C. 
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Indeed, it is worth noting that the experiences of countries differ on the idea of creating 

multiple institutions to control corruption activities. Many countries go already in the 

creation of independent commissions to fight corruption along with the supreme audit 

institution (e.g., the Anti-Corruption Commissions in Malaysia, Singapore, China and 

so on). However, there was a confinn to necessary coordination and cooperation 

between these institutions in fonn prevent the overlapping of its jurisdictions. Due that 

the lack the coordination between these oversight bodies leads to the weakening of the 

effective,ess of control as well as anti-corruption efforts. 524 

In this regard, both the academic respondent G and fonner MP L discussed that the 

establishment of the Integrity Committee in Iraq in light of the overlap of functions 

and lack of coordination with the Iraqi SAI was among CPA malpractice (i.e .• orders 

civil governor Bremer), which issued a number of laws that have contributed to the 

destruction of most of the Iraqi institutions. The establishment of the COi came to be 

disproportionate with the nature of the control legal system, due to the absence of study 

and planning of the Iraqi institutions that the COi should be worked with it, specifically 

the Iraqi SAi. They added, that these mistakes continued after the fonnation of the 

Iraqi government and elected the Iraqi parliament in 2006. The Iraqi COR had a chance 

to address the defects in the drafting the COi Act by raising the overlapping of 

mandates with the Iraqi SAi or by making the COi, working in a unified legal 

framework complements the Iraqi SAi role in monitoring anti-conuption activities. 

However, the Iraqi COR delayed of issuing the COi Act until 2011, when it passed a 

law (i.e., currently in force No 30 of201 i) that drafted by the government and included 

51� Luis Sousa. "Anti-corruption agencies: between empowerment and irrelevance." Crime, law and 

social chang;? 53.1 (2010): 5-22. Also, Karen Hussmann, Hannes Hechler, and Miguel Pefiai\illo. 
"Institutional arrangements for corruption prevention: Considerations for the implementation of the 
United Nations Convention against Corruption Article 6." U4 Issue 2009.4 (2009). 
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the same provisions of the CPA order of 2004, in terms of overlapping jurisdictions 

with the Iraqi SAi and lack of independence guarantees. 525 

In the saipe context, both respondents, judges I and K, argue that the establishment of 

the COi did not have any distinct characteristics from the Iraqi SAi in terms of 

independence from the executive branch. What's more, the newness of the COi's 

establishment and the inexperience of most of its employees who have been appointed 

after 2004 had a negative impact on the government dominance on the performance of 

this Comf ittee. Such concerns have already materialized in practice, for example, the 

first commissioner of the COi "Judge Radhi al-Radhi "which was chosen by the CPA 

resigned in mysterious circumstances in 2007 during the mandate of Prime Minister 

Nouri al-Maliki, and his escape to the United States with thousands of documents 

relating to corruption issues, including documents transmitted by the Iraqi SAi. After 

that, he announced before the US Congress that he was under pressure and threats by 

the Iraqi aovemment.526 

Same view was expressed by the respondent Judge J who mentioned that heads of the 

COi during the years 2007-2014 (Judge Moussa Faraj, Judge Rahim AI-Ugaili) were 

dismissed by the government for reasons remained unknown. They claimed that there 

were pressures and difficulties in exercising their duties due of government and 

political party's interference -and this is supported by the fact). 527 Whereas 

government claimed that the dismissal was due to incompetence in the fight against 

m An lntervlew, December 2, 2015. Also, the iinterview on October 5, 2016. Appendix C. 
S2(; Interview on January 4, 2016.Also, Interview, December 22, 2015. Appendix C. 
527 Patrick Cockburn. "Iraq 10 Years on: How Baghdad became a City of Corruption." The 

independence (201 3). available on http://www.independent.eo.uk/news/wor[d/middle-east/iraq- IO 

years-on-ho\f·baghdad-became-a-city-of-corruption-8520038.html. 
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corruption. Thus, the establishment of the COi under these circumstances has 

contributed, since its beginning, in foil the opinion of the Iraqi people in its credibility 

and importance in combating conuption. Where there is a phrase became repeated on 

the citizenf tongue, is that "the Integrity Commission itself need to integrity". Hence, 

they suggested that it should have been better for the Iraqi parliament after the approval 

of the Iraqi constitution in 2005, makes the COi as part of the Iraqi SAi and 

complementary of its jurisdiction strengthening oversight against the corruption 

activities. Especially since the Iraqi SAi is one of the oldest regulatory organizations 

that have experience in the field of control and inspection of public sector activities.528 

As evident from the data gathered from the interviews, it is clear that the establishment 

of the Integrity Commission in Iraq was based on a law passed by the CPA without 

planning for the extent of its compatibility with the nature of the legal system of Iraq, 

and without taking into account the existence of key oversight institution represented 

of the Iraqi SAi. Although the purpose of the creation of this committee was to promote 

the Iraqi SAi role in strengthening the oversight of government activity, but this goal 

was elusive due of the problems that accompanied the establishment the COi and 

overlapping its jurisdictions with the Iraqi SAi. Therefore, the current study suggested 

that the existence of the COi requires being within the legal framework for the Iraqi 

SAi departments, in order to ensure the unification, the control efforts and avoid 

duplication and contradiction in its jurisdictions. Among the best solutions, make COi 

as a specialized court can follow up the cases of conuption that detects by the Iraqi 

SAi. This contributes to strengthening the Iraqi SAi's efforts in building an effective 

control over corruption activities and provided protection of public funds effectively. 

528 An Interview conducted on December 25, 2015, Appendix C. 
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6.2.2 The Iraqi SAi and Problem of Legal Regulation of the IGO's Functions 

The Inspector General offices are also considered as one of the new institutions created 

by the CPA under Order No. 57 of2004 which stipulated that "Jt is hereby established 

within each Iraqi ministry an Office oflnspector General to be headed by an Inspector 

General".'29 The Office of the Inspector General has not regulated as a single body, 

but multiple offices within the Iraqi ministries, where it pointed out that "This order 

establishes independent Offices of Inspectors General to conduct investigations, 

audits, evaluations, inspections and other reviews in accordance with generally 

accepted professional standards". Moreover, it establishes an effective program of 

audit, investigation and performance review to provide increased accountability, 

integrity and oversight of the ministries and to prevent, deter and identify waste, fraud, 

abuse of authority and illegal acts. 530 

From the above, it can be said that the establishment of the JGO by the CPA was also 

for the purpose of making it as an independent institution, exercising control over the 

public-sector activities within the governmental entities. The law also, ideally, stated 

that the role of this institution is to strengthening the Iraqi SAi role in the exercise its 

functions in inspections and auditing on the government activities. in order to identify 

cases of fraud and corruption and promote measures of accountability against 

corruption, 531 

s29 See Articles 1,2 ofth.e CPA order oflnspcctor General offices in Iraq (IGO) No 57 of2004. Available 
on https://en. wikisource.orglwiki/Portal :Coalition _Provisional_ Authority. also, 
http:/ /dosfanJib. ui c.edu. 
™ Ibid. 
m Agator, Maxime. "Iraq Overview of Corruption 
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However, the provisions of !GO Act reveal clearly that it cannot be described as an 

independent oversight institution from the government. Many of the IGO's functions 

are similar and overlap with the Iraqi SAi's tasks. 

Regarding the legal nature of the IGO, it can be noted that article 2 stipulated that "The 

initial Inspector General in each ministry shall be appointed by the Administrator (i.e. 

the civil governor of CPA, L. Paul Bremer). After the assumption of full governance 

authority by the sovereign transitional Iraqi administration, Inspectors General shall 

be appointed to vacant positions by the chief executive of the transitional Iraqi 

administrafion {i.e. Prime Minister)". 532 Same article is also included that the 

"Inspectors General shall be appointed for a term of five years, which terrn may be 

renewed for an additional 5-year period(s) at the discretion of the chief executive of 

the transitional Iraqi administration".533 On other side, article (3) included that the 

"Inspectors General may be removed by the relevant minister only for cause. "Cause" 

shall include, but shall not be limited to, malfeasance, abuse of office, and bribery". 

And finally, Article (7) stipulated that "Each ministry shall fund its Office of 

Inspector General from its annual budget received from the national budget. Each 

ministry must allocate and deliver funds that are adequate to meet the mission of its 

Office of inspector General" .534 

As for the IGO functions, it is noted that Article 5 stipulated that each Office of 

Inspector General has mandate to "1- Audit all records and activities of the ministry, 

for purposes of ensuring the integrity, transparency and efficiency of ministry 

m Article 2 of the !GO Act 57 of2004. 
mlbid. 
534 Article 3 (paragraph I) ofthe IGO Act 57 of 2004. 
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operations, and provide information for decision-making and recommend 

improvements to ministry programs, policies and procedures as appropriate; 2- Audit 

the economy, efficiency, and effectiveness of the ministry's operations and functions 

and review any ministry systems for measuring performance; 3-Receive, assess, and 
process complaints of fraud, waste, abuse of authority and mismanagement affecting 

ministry interests; forward complaints to appropriate investigative authority; and 

provide 1uality control, to include timeliness, independence, and thoroughness, for 
responses". 535 

Accordingly, it is clear from the legal texts above that the IGO are simply just 

institutions belong in full to the government ministries, due to its establishment of 
governmental entities under the supervision of the minister. Also, the IGO mandates 

not differ from the Iraqi SAi in the audit, inspection and accountability for public 

sector activities. This means they have, at the same time, an ability of the inspections 
and review the administrative and financial activities of the governmental entities, to 
detect fraud, corruption cases and referred it's to the criminal courts. 

In the above context, the academics respondents E and H discussed that the legal 
framework for the establishment of the JGO and its jurisdictions reveals that this 
institution did not carry any new features to enhance the role of the Iraqi SAi in 
combating corruption. As well as, it did not give any enhancement to the legal 

framework of oversight the public-sector activities in Iraq. They argue that the IGO 
order of2004 included many negative issues including the following: 

m Article 5 ofthc IGO Act 57 of2004. 
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Firstly, the IGO Act states that the office of the Inspector General is an independent 

institution, however, this text contrasts with the nature of the creation of this institution 

which is multiple entities exercise their tasks within government ministries. Therefore, 

that this institution does not have any manifestation of financial, administrative and 

functional independence from the executive, unlike the Iraqi SAi and the COL This is 

clear from the law texts that gives the minister absolute power toward the Office of the 

IGO, in tenns of funding the office, appointment the Inspector General, and dismissal 

him at any time, as well as. hold him accountable for corruption cases. 

Secondly, the law gave the IGO quite similar functions of the Iraqi SAi, even though 

the SAi is main institution that has the inherent jurisdiction to control public sector 

activities. Therefore, this regulation is very strange and contributed to the creation of 

overlapping jurisdictions that incompatible with the responsibility of the Iraqi SAi in 

promoting effective control over the public-sector activities. Especially, governmental 

entities are already possessing many departments for internal control, inspections and 

auditing of its activities. 536 

Finally, the inspector general offices that perform similar and overlapping functions 

with the Iraqi SAi is not supported by the current Iraqi legal framework, especially, 

after the issuance the Iraqi Constitution of 2005. Since the Iraqi Constitution of2005 

did not stipulate on the IGO as a watchdog institution, in contrary of the Iraqi SAi and 

the COi which are mentioned in the Constitution. Therefore, the respondent former 

MP L believed that the IGO in Iraq does not have the legitimacy at the current time, 

due to the authority, which issued this law, was an unelected authority because this 

s� An interview, December 10, 2015. Also, interview on November 25, 2015. Appendix C. 
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law was issued by the U.S. governor Bremer as part of his role as the managing director 

of the CPA.537 

I 

I 

Hence, it can be argued that the establishment of the IGO in the Iraqi ministries were 

also among the CPA's malpractices which creating the institution per US model, 

I 

I 

despite the lack of compatibility with the Iraqi institutional. 538 Where, the Iraqi 

government ministries and entities already have sections of the audit, inspection and 

internal audit, like the IGO functions. Thus, such this institutional structure could have 

I 

I 

been dispensed, by extending the powers of the Iraqi SAi or by creation other 

institutio' that can strengthen oversight activities against corruption without the 

presence of overlapping of jurisdictions. 

I 

I 

For example, many of the parliamentary countries (e.g., Sweden, UK, Australia, 

Canada, France, etc.) do not have oversight institutions like the Inspector General 

I 

I 

1, 

I 

offices. However, its established an Ombudsman office with a significant degree of 

independence and representing the interests of the public by investigating and 

addressing complaints of maladministration or a violation of rights. Moreover, this 

institution contributes to the evaluation of administrative activities and protect the 

rights of individuals from the abuse of public authorities, but without exercising 

similar functions of the SAis. 539 

I 

(OIG), us of 

537 Interview, 5 October 2016. Appendix C. 
538 For details see: 
www.house.gov/content/learn/officers and organizations/inspector general.php/. See also, Agator 
Maxime. "Iraq: Overview of Corruption. 
539 Marten Oosting, "Protecting the integrity and independence of the ombudsman institution: the global 
perspective." The international Ombudsman yearbook 5 (2001): 13. 
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In Australia for instance, the Commonwealth Ombudsman's Office safeguards the 

community in its dealings with Australian Government entities/agencies and 

prescribed private sector organizations that it oversights by: correcting administrative 

deficiencies through an independent review of complaints about Australian 

Government administrative action fostering good public administration that is 

accountable, lawful, fair, transparent and responsive assisting people to resolve 

complaints about government administrative action developing policies and principles 

for accountability reviewing statutory compliance by organizations it oversights. In 

addition to the Australian Public Service values, the Office of the Commonwealth 

Ombuds°1an adheres to four values; are independence, integrity, accessibility and 

professionalism.540 

Therefore, to providing a solution on this issue, the academic respondent F believe that 

it was worthwhile taking the design of the Ombudsman office in Iraq, to strengthen 

control measures against government corruption and avoid creating an institution 

overlap its functions with the Iraqi SAI.541 

In fact, the study supports that it is better for Iraq to establish an Ombudsman office 

with the mandate to follow up complaints against mismanagement of government 

entities. Such an institution would be more useful than the offices of the Inspector- 

General, which represents the interests of the government ministries that follow them, 

and cannot achieve any benefit to protect society from deviations in government 

institutions. Especially, this office as it known in many countries, like Australia, does 

s.o For details see: http://www.ombudsman.gov.au/about/what-we-do. 
5-4l An interview, December 7, 2015, appendix C. 
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not only have mandate towards investigating of citizens' complainant, but also able to 

discipline corrupt practices of the public officials.542 

Based on the data and interviews, it is clear that the establishment of the JGO did not 

contribute to the creation new institution that would enhance the oversight role of the 

Iraqi SAi. The creation the (GO was one of the CPA improper practices, which not in 

line with the Iraqi institutional framework for oversight. The IGO created to be part of 

the government ministries, although the text on it independent. Therefore, it does not 

have any manifestation of independent bodies but can be described as sections of 
govemmert, like any internal control departments which originally located within 

government entities. Moreover, it has the similar mandates overlap with the Iraqi SAi 

tasks in audit. inspections and review of the public sector activities. Hence, such 

shortcomings have reflected negatively on the role and functions of the Iraqi SAL 

6.3 Influences of Overlapping Jurisdictions on the Iraqi SAi's Efforts Against 

Corruption 

The creation of the COi and IGO, which have overlap of jurisdictions with the Iraqi 

SAI was one of the main obstacles that had a negative impact on the oversight efforts 

against corruption. This overlap of jurisdictions contributed to weakening the 

effectiveness of oversight of public sector activities. Moreover, it led to obstruction 

the measures of prevention, detection and take prosecution action on conuption. These 

obstacles and problems are discussed and analyzed in below as follows. 

542 See: http://www.ombudsman.gov.au/about/what-we-do. 
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6.3.1 The Blocking and Weakening of the Effectiveness of Oversight over Public 

Sector 

It is recognized that the SA ls to achievement its objectives in control of public sector 

activities, requires to practicing its tasks in the unified framework that ensures speed 

access to an objective assessment and clear results. Otherwise, the slowness and 

overlapping control procedures, would contribute to absence the features of oversight 

and become as a reason of corruption. 543 

In this regard, it can be noted that granting both COi and IGO similar tasks of the Iraqi 

SA I in audit and inspection of government activities at the same, contributed to deflect 

the efforts of control the corruption activities, due to conflict and contradiction on 

procedures that being taken towards the government entities. 

In clarifying the negative effects that have blocked the Iraqi SAi efforts due of 

overlapping jurisdictions, the respondents A and B discussed that the absence of a legal 

framework to coordinate and unify the tasks of the COi and IGO with the Iraqi SAi, 

led often to exercise these institutions of its functions independently. This situation has 

contributed to the absence of effective control in achieving its main goals, due to chaos 

and confusion in exercising a similar control on government activities, which also 

reflected on the obstruction of the activities of public administration. For example, the 

functions of inspection, audit and investigation on governmental entities require access 

to all data, jnformation and records relating to government activities. In the meantime, 

take these actions at the same by the Iraqi SAi as well as, the CO[ and [GO has 

m Kayrak, ewlving challenges for supreme audit institutions in struggling with corruption. 
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contributed to the slow and obstruction of control procedures, due to a dispersion of 

data, records and government information between these institutions. Thus, the Iraqi 

SAi often faced difficulties in obtaining government records (e.g., lists of public 

procurement, government contracts, etc.) because of its presence at the COi or the 

IG0.544 

In tandem with the above assertion, the respondent in the Iraqi SAi C stressed that the 

IGO - precisely - had a negative impact in blocking the Iraqi SAi role in obtaining 

government documents for audit and inspections. The reason for this is that the 

presence of the IGO within sections of government ministries and fully subject to the 

ministry directives, contributed to obstruction of the SAi functions to access to a lot 

of records and government contracts that the IGO has the right to keep them for audit 

and inspection. Which strengthens the position of IGO in a possibility of hiding 

government records or keep them is the text of the IGO Act (paragraph 4 of Article 8), 

which stipulated that "Each Office of Inspector General shall maintain the 

confidentiality of any classified infonnation obtained by the Office, and shall be 

subject to the same penalties as the custodian of those records for violating statutes 

governing the handling of classified infonnation". Thus, such restrictions are 

considered as challenges impacted negatively on the Iraqi SAi's proceedings in taking 

an effective control on corruption activities. 545 

An additional problem in obstruction the Iraqi SAi's efforts expressed by the 

respondent MP N, who discussed that overlap of jurisdictions had often led to issue 

many reports which conflicting and contradictory in its content. For example, the 

544 An interview, November 16, 2015. Also, the interview on, November 18, 2015.Appendix C. 
s,i5 Interview, November 23, 2015.Appendix C. 
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annual reports of the Iraqi SAi and the COi often lose their importance, due of 

submission at the same time to the COR, as well as the difference and conflicts of its 

contents. He added that the COi reports led to the increased burden on the Iraqi SAi, 

which have a mandate of audit, inspections and review all the COi activities, including 

its reports. Thus, the Iraqi SAi became exercised oversight on the COi's control 

procedures (i.e., repeating the control). As a result, this contributed to distracting the 

Iraqi SAi's efforts on multiple cases, without access to achieve the main objective in 

deterring the corruption activities. 546 

From ano�er perspective, two respondents, A and D, argue that the IGO's reports had 

a negative impact in blocking the oversight efforts, due to conflict of its contents with 

the reports of the COi and the SAL The IGO's reports have also contributed to 

increasing the burden of the Iraqi SAI, which has the mandate to control and inspection 

all [GO's activities. For example, Article 1 1  of the IGO Law stipulated that all actions 

which taken by the JOO in in auditing, investigations, inspections and reviews shall be 

subject to quality assurance reviews by the SAi of Iraq. However, the GIO's reports 

contributed to the obstruction the SAi's efforts due to the texts of the IGO Act, which 

granted full confidentiality on how to deal with these reports. Where Article 8 of the 

IGO Law stipulate that during the course of audit and investigation activities, records 

produced by an Office of Inspector Genera shall not be made public. It gave the IGO 

mandate of taking all steps necessary to prevent unauthorized public disclosure of audit 

and investigative reports. 547 Moreover, Article 3 and 9 included that the 010 shall 

report directly to the relevant minister the findings and recommendations of its work. 

Thus, these texts increase the burden of the Iraqi SAi in monitoring the previous 

s46 A telephone interview conducted on December 20, 2016. Appendix C. 
s47 Article 8 ofthe IGO ACT of2004. 
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control procedures of the IGO, the same time, hindered the Iraqi SAi's efforts in the 
implementation an effective control on IGO's the activities which have confidentiality 
of information.548 

Indeed, it can be argued that the impact of the IGO in obstructing the Iraqi SAi's efforts 
has also contributed to the added an additional burden on government agencies. Where 
the existence of these offices within the legal regulation of government entities is an 
institutional decorating, contributed to duplication and contradiction in the tasks 
carried out by some sections of government departments. For example, within each 
governmel ministries, there is an internal department to inspectorate whose mission 
is to ensur proper application of legislation, regulations and technical standards by 
the unit's operating in that department. However, the overlap of institutions is 
compounded by a confusion offunctions caused by the difficulty, or even the practical 
impossibility, of identifying the boundaries between the jurisdictions of the various 
organs. Thus, anti-corruption efforts are hampered by a serious dysfunction in the 
organization and coordination of oversight task. 549 

Based on the analysis of the aforementioned views expressed by the respondents, there 
was a confirmation that the overlap of jurisdictions contributed to weakening the Iraqi 
SAi's efforts in creating an effective control over government activities. The exercise 
of the COi and IGO similar functions of the Iraqi SAi had a negative impact on the 
difficulty to obtain the government data that required to audit and inspection, as well 
as the discrepancy in regulatory reports. This situation also contributed to increasing 

548 Interview, November 19, 2015.Also, Interview, November 18, 2015, Appendix C. 
549 Abdou Latif Coulibaly, Guinea Anti-Corruption Institutions (West Africa: Open Society 
Foundations, 2013), 6-50, accessed February 1, 2017, http://issat.dcaf.ch. 
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the Iraqi SAi's burdens which should also be practiced control and inspections on both 
the COi and IGO activities. 

6.3.2 Distracting the Accountability Measures on Corruption Activities 

There is no doubt that granting the COT and IGO the mandate to detect corruption 
cases, alongside the Iraqi SAi would reflect negatively on the measures relating to the 
follow-up of investigation and prosecution of corruption cases. The reason for this is 
that the exercise of oversight tasks by multiple institutions (i.e., COi, IGO and the SAi) 

at the same time, will usually lead to the use of different procedures in the investigation 

of the corru1tion case and gathering of evidence. Such overlap of procedures may lead 
to different results even though it is the same case, and thus, it may obstruct and delay 
the prosecution of the corruption case. 

In confirming the above context, the academic respondent H discussed that the 
contradiction in procedures of detection the corruption cases was one of the constraints 
that have affected on oversight effectiveness in general, as well as the Iraqi SAi's 
efforts in controlling corruption. The Iraqi SAi's ability in taking measures to detect 
corruption cases, in addition to the COi and IGO caused in many cases the duplication 
and conflict of the legal description about the irregularities which discover in 
government entities. And this reflected negatively in follow up many of the 
irregularities due to the principles of Jaw that prevents the investigation and the 
imposition of sanctions on the same case twice. On the other side, the overlap of 
functions also contributed to obstruction of measures to strengthen the accountability 
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and prosecution of corruption cases that already discovered, due to delays in pursuing 

these cases in front of the criminal courts.550 

For their part, the respondent Judge J and the academic respondent G expressed that 

the negative effects of overlapping jurisdictions in blocking accountability measures 

on corruption have arisen due to chaos in the actions that can be taken by the oversight 

bodies. For example, despite the fact that both the Iraqi SAi, COi and the IGO have 

the mandate of detection and investigation of corruption cases, however, they do not 

have the power in imposing sanctions or punish the accused of corruption (i.e., the 

powers without teeth). Therefore, there were different actions towards corruption cases 

but without focusing on the final goal in the imposition of effective accountability and 

prosecution In the meantime, one of the restrictions that faced by the Iraqi SAI to 

complete impose accountability measures against corruption is that the COi or !GO 

have the possibility of closure corruption cases or stop procedures of referral it to 

criminal courts as a result of investigations which undertaken in separately from the 

Iraqi SAi. Thus, they concluded that solving these problems requires unification the 

efforts of the Iraqi SAi and COi in a consistent legal framework ensures strengthen 

the accountability and prosecution the offenders effectively. At the same time, to avoid 

negative effects of a multiplicity of institutions and overlapping its jurisdictions, the 

best solution is to cancel the offices of the Inspector General because of it a whole 

entirely subject to the instructions of the ministry which it belongs.551 

Along with the above emphasis, the official's respondents of the Iraqi SAi A and D 

explained that the COi had already contributed to the obstruction of the Iraqi SAi in 

sso An Interview, December 10, 2015. Appendix C. 
��1 Interview, December 2, 2015. Also, Interview, December 25, 2015. Appendix C. 
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enhancing accountability measures by closing some of the corruption cases, including 

issues related to its activity. As the head of the COl, under Article 13 of COi Act has 

discretion in keeping corruption cases without submission to the investigating judge 

when deciding that these issues not include the crime of corruption. However, they 

mentioned that the IGO was a more negative impact in preventing the investigation 

and disciplinary or criminal accountability for many of the corruption cases related to 

the ministri1s which it belongs. For example, the Iraqi SAi through a comprehensive 

control on the lGO's activities announced that many of the financial and administrative 

irregularities, like fraud and hiding the documents relating to government contracts, 

were spread at these offices, however, there is a blocking in taking accountability 

measures on these issues due to coverage them or conceal evidence. Thus, such 

problems have led to the spread of corruption in lraq due to obstructing accountability 

measures which were usually ineffective in the face of illegal activities.P" 

In fact, overlapping jurisdictions has given rise to a lot of issues that has blocked the 

Iraqi SAi's efforts to detect cases of corruption or take effective accountability 

measures. An important example of the negative impact of overlapping and conflicting 

jurisdiction on the Iraqi SAi's effort is highlighted in the case below: 

On October 23, 2014, the Iraqi SAi held an investigation into the Iraqi Ministry of 

Trade, on the issue of the destruction of large amounts of rice imported from lndia 

under a government contract to the ministry. Per the Ministry of Commerce, the 

justifications of destroying imported rice is that it invalid for human consumption, due 

to exposure to unexpected heavy rainfall in stores of Basra port. However, the Iraqi 

SAi noted that this case involves the suspicion of corruption related to administrative 

m Interview, November 19, 2015. Also, the iinterview, November 18, 2015. Appendix C. 
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and financial irregularities caused the wastage of billions of public funds. 

Responsibility for these irregularities rests with the port warehouses staff, due to the 

failure to take the means for the maintenance of the stores by creating the appropriate 

storage circumstances. Also, there is a responsibility of the Ministry of Trade which 

was delayed to transfer the imported rice to its warehouses. Moreover, there is the 

absence of records that showing the date of entry of these materials to a country, as 

well as the certificate of origin and validity.553 

By contrast, there was an investigation by the Inspector General of the Ministry of 

Commercf, as mandated by the ministry on the same case. The IGO's investigation 

showed tff t there is no any suspicion of corruption because the destroying of imported 

rice was caused by force majeure (unexpected rainfall), as well as, all the requirements 

for import contract that signed by the Ministry of Trade was matched to the Act of 

public contracts. In the meantime, the Iraqi SAi has not convinced the results of the 

IGO's investigation, therefore, tried to re-investigate and collect evidence on this case 

again. However, the dispute on the extent of the Iraqi SAi ability in the re-investigation 

of the case was referred to the Iraqi State Consultative Council (Majlis al-Shura), 

which has jurisdiction in resolving administrative disputes between institutions when 

there is a contradiction of its procedures. Hence, Majlis al-Shura decided that the Iraqi 

SAi cannot take re-investigation in the same case twice. Majlis al-Shura here was not 

subjected to a report on whether the case involves the suspicion of corruption or not, 

due to it is beyond of its jurisdiction. But it based on the principles of administrative 

m The minutes of the Iraqi SAi, legal department, No. (b 19/4/19285) at the 10/23/2014. 
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and criminal laws, which obliges the inability to investigate and impose sanctions more 

than once on a single-issue.554 

Based on the above case and the views expressed by the respondents, it is possible to 

note that overlapping of accountability procedures was one of the main factors that 

have contributed to obstruction of the results of oversight and investigation as well as 

the prosecution measures. As it clearly revealed the negative impact of the IGO which 

was covering the actions of the ministries in contrast to its goal in help the Iraqi SAi 

role in fighting corruption. Also, there was a consensus on supporting the idea of 

scrapping the IGO which showing not to be effective in combating corruption within 

the goveiment entities that belong to it originally. As these offices have contributed 

to the inflation in government institutions and costing billions of dinars without avail 

in their tasks, as stated by the Iraqi SAi's reports and the Committee of Integrity on the 

Iraqi COR. 555 

Thus, the present study suggests the need to get rid of the multiplicity of oversight 

institutions that perform similar functions contributed to the increase of corruption 

without achieving effective results in fighting corruption. Given that the Iraqi SAi is 

considered the main institution that has mandate and experience in control and 

inspection all public-sector activities, it is necessary to dispense with the IGO, that 

have become as a government institution covering on the illegal activities of ministries 

under the logo of the independent oversight. To strengthen the role of the Iraqi SAi in 

tackling corruption, it can hold on to the COi, but through the unification the legal 

s54 Resolution the State Consultative Council of Iraq (Majlis al-Shura) No. 39/2015 on 04/0112015, 
available on http://www.moj.gov.iq 
m The respondent N ,  a  telephone interview conducted on December 20, 2016. Also, officials of Iraqi 
SAi, interview, Appendix C. 
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framework for their work as one institution independent have a comprehensive 

mandate in monitoring, detection and investigate all corruption activities, as well as 

the imposition of sanctions against the defendants. As well as, it can to a creation of 

the Office of the Ombudsman in Iraq according to the experiences of some countries, 

like Australia, to achieve the above goals. 

6.4. Summary 

The Iraqi SAi by being the oldest and main oversight institutions in control, audit and 

inspections public sector activities, has faced obstacles due to an establishment of new 

oversight bodies. The US occupation oflraq under the CPA Acts (No 55, 57 of2004), 

has contributed in established the COi and IGO as new oversight institutions within 

the Iraqi institutional framework. In terms of general principle, the aim of these 

oversight institutions was for strengthening the Iraqi SAi role as the main institution 

involved in combating fraud and corruption in the public sector activities. However, 

these institutions did not carry new features to strengthen the Iraqi legal framework in 

oversight or enhance the role of the Iraqi SAi in the fight against corruption. The 

jurisdictions that granted to the COi and IGO were too similar and overlapping with 

the Iraqi SAi's functions, in the form of creating problems contributed to blocking and 

weakening the oversight efforts on the governmental activities as well as obstruction 

the measures of accountability and prosecution of corruption. Apart from that, the IGO 

is found to be responsible for the spread of corruption and obstructing the efforts of 

the Iraqi SAi because it was part of the government ministries and operate within the 

relevant minister instructions completely. The Iraqi SAi has not been able to take total 

control of government institutions due to the IGO which was able to hide the evidence 

and information related to illicit activities of the ministry which belongs to it, under 
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justified of an independent oversight. It is believed that these obstacles have 

contributed to the deterioration of the effective of oversight and the spread of 

corruption in Iraq. It also weakened the functional role of the Iraqi SAi and its ability 

to strengthen effective measures against corruption. 

Another key obstacle has weakened the Iraqi SAi's role as the main oversight 

institutionl will be studied in the next chapter. 
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CHAPTER SEVEN 

OBSTACLES TO THE IRAQI SAi IN APPLYING THE 

PRINCIPLES OF ISLAMIC LAW IN CONTROLLING 

CORRUPTION 

7.1 Introduction 

This chapter answers the fourth research questio1 and objective that related to the 

influence of Islamic law principles in enhancing the Iraqi SAi's role in combating 

corruption, and the obstacles which faced the SAi in the adoption these principles is 

provided. The obstacles to the Iraqi SAi in difficulty of applying the principles of the 

Islamic Law are as important as the legal restrictions described in the previous 

chapters. Therefore, this chapter discusses the main principles of Islamic law in 

combating corruption (e.g., the comprehensive approach of Islamic law in addressing 

corruption through the Qur'an and Sunnah), and its role in determining the provisions 

and criteria that are characterized by clarity and consistency in tackling all forms of 

corruption; including corruption in the public sector that is caused by the misuse of 

public authorities. 

The chapter also analyses how the Islamic law regulation specialized oversight bodies, 

that have independence and comprehensive mandate in the implementation of all the 

provisions of Sharia law and the implementation of an effective control on public 

sector activities and accountability of all government officials, including the rulers 

themselves. Finally, this chapter discusses and analyses the key factors and constraints 
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that prevent the of application Islamic approach in the Iraqi legal framework for 

oversight p lie sector activities, and its impact on the Iraqi SAi's perfonnance in 

promoting effective control on corrupt activities. 

7.2. lslami� aw and its Fundamental Principles in Controlling Corruption 

There is no doubt that nowadays, all countries are still looking for ways to overcome 

corrupt activities which threaten the growth and development of the society. In fact, 

these corrupt activities even threaten to destroy the society. Meanwhile, there are still 

shortcomings, at least in Muslim countries to adopt the principles of Islamic law which 

diagnosed the phenomenon of corruption and its effects as well as ways to overcome 

them. An establishment of the rules and basic principles to fighting corruption was one 

of the main goals of Islamic law which seeks to build societies free of injustice and 

corruption.556 Generally speaking, explain the basic principles of Islamic law in 

tackling corruption and requires determining the approach in forbidding corruption in 

general, and then determine the frame that relates to the public-sector activities. These 

principles are discussed below. 

7.2.1 General Approach to [slamic Law in Forbidding Corruption 

From the beginning of the creation of human (since Prophet Adam, peace be upon 

him), Alla� pointed out the meanings of corrupt and corruption and the purpose of 

human creation. Allah Almighty says: 

n6 Wan Mohd Nor Wan Daud, "A Jihad against Corruption and for me Enhancement oflntegrity among 
Muslim Countries." THE JOURNAL OF DIPLOMACY AND FOREIGN RELATIONS (2007): 1 1 1 .  
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"And [mention, 0 Muhammad], when your Lord said to the angels, 
"Indeed, I will make upon the earth a successive authority." They 
said, "Will You place upon it one who causes corruption therein and 
sheds blood, while we declare Your praise rd sanctify You?" Allah 
said, "Indeed, I know that which you do nol know".557 

Indeed, when Allah Almighty decided to create Adam (peace be upon him): He 
addressed His angels and told them to prostrate before him. He did not mean to ask 
their opinion or take their advice, for He is above that. Allah the Exalted told them that 
He was going to create a vicegerent on the earth who would have children and 
grandchildren who may corrupt the earth and shed each other's blood. That is why the 
angels said to Allah the Almighty: "Will You plie therein those who will make 
mischief therein and shed blood!". But Allah said to the angels in answer to their 
inquiry, "I know that which you do not know". Therefore, Allah explained the possible 
existence of corruption in humans as Almighty says" And when he goes away, he 
strives throughout the land to cause corruption therein and destroy crops and animals. 
And Allah does not like corruption".558 However, Allah put out many principles and 
rules in order to cope with this phenomenon and access to human's goodness and made 
them caliphs in the earth, as Almighty says: "And W� have already written in the book 
[ of Psalms] after the [previous] mention that the land [ of Paradise] is inherited by My 
righteous servants".559 

Thus, the goal of Islamic law is to create an integrated approach to combat corruption 
to achieve the basic purpose of man's creation to be a successor of Allah in the land. 

557 Surah Al-Baqarah, verse: 30.See, Sahih International & Shakir, Noble Qur'an, translation Arabic 
and English,, available on https://guran.corn/. Also see http://www.islamwb.com/books/Quran-Saheeh 
lntemational-Engl ish-Translation.pdf. 
558 Surah Al-Baqarah, verse: 205. Ibid. 
559 The Holy Quran, Surah AL-Anbya (The Prophets), verse 105. 
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This approach came through the primary sources of Islamic law which include, the 

Holy Quran (the words of Allah Almighty), and the Sunnah which involves the Hadiths 
of Prophet Muhammad "peace be upon him" and his Companions based on thousands 

of statements about what he said or did, and found in the literature of Muslim scholars 

who have contributed in explaining and clarifying the provisions of Islamic law. 560 

Accordingly, it can be noted that there are more than fifty places in Quran where it 

refers and warns of corruption and the corrupt. The warning came in a clear and 

explicit language, reflects the effects of corruption on the foundations the social system 
and destruction of the land. Some examples, but not limited to, can be referred to it as 

follows: 

1- In Surah AI-Baqarah, Allah Almighty said, " And when it is said to them, 

"Do not cause corruption on the earth," they say, "We are but reformers". 

Unquestionably, it is they who are the corrupters, but they perceive [it] not". 

Also, "Eat and drink from the provision of Allah, and do not commit abuse 

on the earth, spreading corruption". 561 

2- In Surah A 'Ii 'Imran, Almighty says " But if they turn away, then indeed - 

Allah is Knowing of the corrupters ".562 

3- In Surah AL-Ma'idah, Almighty saying, "Indeed, the penalty for those who 

wage war against Allah and His Messenger and strive upon earth [to cause] 

corruption is none but that they be killed or crucified or that their hands and 

feet be cut off from opposite sides or that they be exiled from the land. That 

is for them a disgrace in this world; and for them in the Hereafter is a great 

punishment ". Also, " And they strive throughout the land [causing] 

corruption, and Allah does not like corrupters".563 

seo Mev\iyar Er, "Corruption from the lslamic perspective: $ome recommendations for the MENA 

region." International Journal of Islamic and Middle Eastern Finance and Management \. I (2008): 31- 
51. 

�1 Surah Al-Baqarah, , verses, 11,12, 60. See also in Surah Al- Baqarah, verses( 27, 30, 60, 
205,220,251) 
� Surah A 'Ii 'lmran (The Family of'lmran), verse 63. 
™ Surah AL-Ma'idah, verses 33,64. 
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4- [n Surah Al-a 'raj, almighty saying, "And cause not corruption upon the 

earth after its reformation"; "And remember when He made you successors 

after the 'Aad and settled you in the land, [and] you take for yourselves 

palaces from its plains and carve from the mountains, homes. Then 

remember the favors of Allah and do not commit abuse on the earth, 

spreading corruption."; "So fulfil the measure and weight and do not deprive 

people of their due and cause not corruption upon the earth after its 

reformation. That is better for you, if you should be believers"; "And see 

how was the end of the corrupters".564 

5- [n Surah Yunus Almighty saying," And of them are those who believe in it, 

and of them are those who do not believe in it. And your Lord is most 

knowing of the corrupters". Also, "Indeed, Allah does not amend the work 

ofcorrupters". Also, ''Now? And you had disobeyed [Him] before and were 

of the corrupters".565 

6- In Surah. An-Nahl, almighty saying, " Those who disbelieved and averted 

[ others] from the way of Allah - We will increase them in punishment over 

[their] punishment for what corruption they were causing" .566 

7- In Surah Ar-Rum, Allah Almighty indicating corruption "Corruption has 

appeared throughout the land and sea by [ reason of] what the hands of 

peoplc".567 

8- In Surah AL-Qasas, almighty saying," And desire not corruption in the land. 

lndeed, Allah does not like corrupters." 563. 

9- Last but not the least, in Surah Al-Fajr, the Almighty refers "And [with] 

Pharaoh, owner of the stakes. All of whom oppressed within the lands. And 

increased therein the corruption. So, your Lord poured upon them a scourge 

of punishment. Indeed, your Lord is in observation". 569 

564 Surah Al-a 'raf, verses (56, 74,85). See also, verses ( I 03,127, 142). 
ses Surah Yunus, verses 40, 81,91. 
s66 Surah AN-Nahl (The bee) verse, 88. 
'>f>7 Surah Ar-Rum, verse 41. 
™ Surah AL-Qasas (The stories), verse 77. See also, verses 4,83. 
5611 In surah AI-Fajr, verses (10-14). It is worth mentioning that the explicit reference to the term of 
corruption and corrupters in Quran was not limited to the above Quranic verses, but there are many of 
the verses in different places of Qur'an pointed to the risk of corruption in clear language, such as, 
Quranic SuratsofHud, Yusuf, ArRa'd, AIKahf, 'Allsra, AIAnbiya, Annaml, AIAnkabut, Muhammad 
,Sad. See, Sahih International & Shakir, the Noble Qur'an. tra'nslation Arabic and English, op cit. 
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As clearly s�own, the Koran confirms and emphasizes the seriousness of corruption 
and that Allah often link corruption in all its forms which involve the destruction of 
the land and denying integrity andjustice.F" Therefore, Muslims interpreters ofQuran 
like Al-Qurtubi, indicates that the overall concept of corruption in the Islamic law 
includes all acts that come from human and contrary to the purposes of the Sharia law 
and contradiction the principles of reform, honesty and integrity. 571 As well as , lbn 
Kathir in his interpretation of the Holy Quran pointed out that corruption in Sharia 
law means deviation and work in sin . 572 

In the above context, the Prof. respondent 0, who is a specialist in the Quranic science 
and its interpretation, discussed that corruption in Islamic law covers all actions which 
are considered transgressions and deviations from the foundations and principles of 
Sharia that is why it bans all the behaviors that threaten the social, economic and 
environmental balance (e.g., murder, injustice, theft, abuse of resources, sabotaging 
the earth, the moral deviation, etc.). He added, that Allah in the Quran explained the 
basic purpose of sending prophets to fight corruption, deviation and reform societies. 
Then Sharia came by sending Seal of the Prophets, Prophet Muhammad (peace be 
upon him) �r order to complete the true religion, and combat corruption and the corrupt 
in order to rd the injustice on the people after the destruction of ancient nations due 
to corruptiqn and tyranny of kings and rulers as well as eliminating the spread of moral 

570 It should ie noted that the Arabic word ( �L..! F ASAD) translates into rottenness, breakup; nullity 
decadence; decline; defect; defectiveness; degeneracy; degradation; deprivation; depravity; 
deterioration; deviation from what is right; dissolution; fault; faultiness; flaw; going astray; going 
wrong; lysis] mildew; mold; moldiness; must; mustiness; perversion; perversity; perverseness; 
putrescence; I straying from the right path; turpitude, murder, etc. See 
http://www.almaany.com/ar/dict/ar-en. 
571 Muhammad ibn Ahmad ibn Abu Bakr AI-Qurtubi, al-Jamea Ahkam Al- Qur'an "collection of the 
Qur'an provisions," 2nd ed.(, Cairo: Dar Al-shaab, 1372H), 1·202. 
572 Ismail ibn Umar ibn Kathir, Tafsir al-Quran Al-azim "Great interpretation of the Koran", 
(Beirut,Dar Al-Fikr, 1401Hijrah), 1-50. See also in English texts, Tafsir lbn Kathir ofQuran, available 
on http://www.qtafsir.com. 
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decay in communities. This was explained by a Hadith when Prophet Muhammad says 

that "a stickler the IQ my Sunnah, when the corruption ofmy nation have the reward 

of a martyr". Thus, the Islamic law in determining corruption is characterized by 

clarity, consistency and inclusiveness of all corrupt forms that would he damaging the 

economic, political, legal, social and ethical aspects.573 

As evident from the above data, the Islamic law giyes a comprehensive approach to 

the concept of corruption and its risks from all asprcts associated with regulation of 

people's life. This means that the principles of Islam re considered the most organized 

in combating corruption and corrupt cases, compared with contemporary ideas that 

consider certain aspects and turning a blind eye to the other, as in the framework of 

ethical issues. 

7.2.2 The Pe.-spective of Islamic Law in Tackling Public Sector Corruption 

The Islamic law, in addition to the above general provisions m prohibition of 

corruption, it explained the specific meaning of corruption in the public sector in terms 

of the abuse of public power. Through the main provisions of the Qur'an, Sunnah and 

the Caliphs' approach, there were clear criteria for tackling all forms of abuse of power 

and public administration. All forms of corruption in the public sector, as they are 

known today, (e.g., bribery, theft, embezzlement of public funds, waste of public 

resources, favoritism, abuse of power, money laundering. and so on) are regulated 

m An interview conducted on January,9 2016. Appendix C. 
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under the Islamic law in a seamlessly and superior manner in comparison to 

contemporary thoughts.574 

In Islamic law, there was an emphasis on the prohibition all forms of corruption in the 

public sector, such as bribery, fraud, theft, deception, favoritism and injustice, as well 
as, all acts of aggression against public and private property by the officials. In general, 

the Islamic law banned all acts which include abuse of power or abuse of money 

illegally.575 For example, in Surah AL-Baqarah, Allt says "And do not consume one 

another's wealth unjustly or send it {in bribery) to the rulers in order that [they might 
aid] you [to] consume a portion of the wealth of the people in sin, while you know [it 
is unlawful]".576 Hence, Ibn Kathir in his interpretation of this verse points out that 
Allah prohibits any act involving to take another's property unjustly, i.e., in any illegal 
way, (e.g., stealing, robbing, fraud, deceiving), or give bribery to the rulers including 
judges or officials. And that you may knowingly eat up a part of the property of people 
in Sin.577 

In the above context, the respondent P discussed that verse 188 of Surah al Baqarah 
has established a general rule of Islamic law to prevent and punish all fonns of 
corruption and deviation in the political, administrative and judiciary, as well as 
members of society alike. He added, that Islamic law set a clear criteria for the 
acquisition of public and private funds and managed it lawfully. Where, the funds 
taken should not include any fonn of fraud, usury, deception, favoritism, or other 

m Mamoun Abuarqub, "Islamic imperatives to curb corruption and promote sustainable 
development." Birmingham: Islamic Relief Worldwide (2009). See also, Er,  Mevliyar. "Corruption 
from the Islamic perspective· Some recommendations for the ltfENA region " 
m Muslim, Firas. "Prevention of Administratfre Corruptlonfrom the Perspective of Islamic Thought,". 
s76 Surah AL-Baqarah: 188. 
m lbn Kathir, Great interpretallon of the Koran'Tofsir al-Quran Al-azim ", 
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actions that are contrary to Sharia, as the illicit trade in sin, like usurious loans and 

money laundering. 578 

On the other hand, the Quran indicates other provisions of the assault on public funds 

and abuse of power. For example, the prohibition of embezzlement or, Alglul in Arabic 

term, as in the verse "It is not [attributable] to any prophet that he would act 

unfaithfully [in regard to war booty], and whosoever deceives his companions over the 

booty, he shall bring forth on the Day of Resurrection that which he took. Then every 

person shall be paid in full what he has earned, and they shall not be dealt with 

unjustly".579 

Accordingly, the respondent Q discussed that Allah Almighty in this verse, as it 

confirms Islamic jurisprudence scholars, prohibits embezzlement and abuse of public 

money, and Almighty Allah at the same time, confirms the integrity of the Prophet 

Muhammad's acts and believers from committing of embezzlement, fraud and 

deception. This can be inferred from the Hadith of the Messenger of Allah (PBUH) 

who says; Anyone we appointed him to work (i.e., public official) and then concealed 

as much as a needle or more; it is considered as Alglul (i.e., embezzlement) and comes 

to it on the Day of Resurrection". He added, that the provisions of Islamic law in 

prohibiting corruption in the public sector is based on the base, that everything 

entrusted to the people regarded as the secretariat, including public power, public 

functions and money management. Such provisions contained in many Quranic verses, 

like the verse (58) in Surah al- NisaAllah says "Indeed, Allah commands you to make 

over trusts to their owners and that when you judge between people you judge with 

578 An interview conducted on January,7 2016. Appendix C. 
>79 Su rah AL' Im ran, verse, 161. 
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justice". Therefore, Allah Almighty stressed on the necessity of taking a fair judgment 

and prevent injustice and discrimination among the people, because of that every 

attack on the people's rights regarded as a betrayal of Secretariat. 580 

In applying the provisions of the Koran in the fight against corruption in the public 

sector, it can be noted that the Sunnah prevented all forms of corruption in the exercise 

of the functions of the public authority. The Prophet Muhammad (peace be upon him) 

puts the principles and foundations in prevention of the abuse of power through the 

prohibition of bribery and abuse of public and private funds alike. For example, in 

Hadith that narrated by Abdullah bin 'Omar "May Allah be pleased with him" refers 

that the prophet of Allah (PBUH) said: "The curse 1f Allah is on the one who offers a 

bribe and the one who takes it".581 As Muslim scholars also bring another hadith 

through Musnad al-Hakim confirm that the Prophet (PBUH) in a prohibiting the 

bribery condemns the mediator between the briber and the bribed.582 

On the other hand, the Sunnah has expanded on the concept of bribery through the 

prohibition abuse of trust placed in officials by the state through acts such as accepting 

gifts, outright theft of public funds. Where officials, in general, are prohibited from 

providing their tasks in exchange for gifts as such behavior falls under the bribery. For 

example, Abu Humaid al-Sa'idi (May Allah be pleased with him) narrated that the 

Prophet (PBUH) employed a man of Azd called lbn al-Lutbiyyah to collect sadaqah 

580 An interview conducted on December 13, 2015. Appendix C. 
581 Muhammad ibn Yazid Tbn Majah, "Sunan Ibn Majah," sunnah, accessed February 20, 
2016, https://sunnah.com/. 
Sulayman ibn al-Ash'ath Abu Dawud, "Sunan Abu Dawud," sunnah, accessed February 18,  
2016, https://sunnah.com/. 
582 Zafar lqrf and Mervyn K. Lewis. "Governance and corruption: can Islamic societies and the West 
learn from h other?" American Journal of Islamic Social Sciences 19.2 (2002): 1-33. 
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(Al- Zakah). When he returned (to the Prophet with the collections), he said: This is 

for you and this was given to me as gifts. So, the Prophet (PBUH) stood on the pulpit, 

and after praising and extolling Allah he said: 

"What is the matter with a collector of sadaqah. We send him (to 

collect sadaqah), and when he returns he says: This is for you and 

this is a gift which was given to me. Why did he not sit in his father's 

or mother's house to see whether gifts will be given to him or not? 

Whoever takes any of it will inevitably bring it on the Day of 

Resurrection, be it a camel which rumbles, an ox which bellows, or 

sheep which-bleats. Then, the Prophet raising his arms and repeated 

twice, "O Allah! Have I conveyed" 583. 

Furthermore, it is possible to note that the Sunnah has developed a comprehensive 

approach to combating corruption in public sector. For example, not limited to, the 

Prophet Muhammad (PBUH) mentions: 

"Some men abuse Allah's property (i.e., public money and funds). 

They will go to fire on the Day of Resurrection". As the Prophet 

(PBUH) said, "any person who takes the money of the people with 

the intention of repaying it, Allah will repay it on his behalf, and 

whoever takes it in order to spoil it, then Allah will spoil him.". 584 

Also, the Prophet confirms that "When we appoint someone to a 

(public) post and provide him with an allowance, anything he takes 

beyond that is an ill-gotten gain".585 

Moreover, it can be noted that the Sunnah banned all acts which involve fraud, 

cheating and falsification in general, where it stated in Hadith reported by Abu 

583 Sunan Abi Dawud, Book 19, Hadith 2941. Also, in another Hadith, the Prophet (PBUH) confirms 
that the gifts may be offered to public servants are ill-gotten gains. 
584 Sahih al-Bukhari, Vol. J, Book 41, Hadith 572. 
58S Sunan Abi Dawud, . 
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Hurairah (May Allah be pleased with him) that the Prophet 'peace be upon him' said: 
"Whoever cheats us, he is not one ofus".586 As well, the Caliph Abu Bakr al-Siddiq 
(May Allah be pleased with him): narrated that "The Prophet (PBUH) considered 
Shahadah az-Zur (giving false testimony or any change of the truth) among the most 
serious of ll)rjor sins". S&7 

Accordingly, the respondent P mentioned that Prophet Muhammad (PBUH) and the 
Caliphs, were based on the principles of the Koran in fighting corruption in the use of 
public authorities strictly. The Sunna is not limited in banning bribery only, but all 
actions that involve betrayal of public trust and honesty by public officials, such as 
nepotism, embezzlement, theft and so on. As a key principle, there is no excuse for 
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they are rulers, judges or the regular staff. 588 

abuse of Plf lie office by public officials, regardless of their positions, i.e., whether 
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Moreover,, respondent O discussed that Islamic Jaw gives a comprehensive view of 
all the cauJs of corruption in the public power, including the ideological, moral and 
educational aspects, which usually do not involve considerable interest by 
contemporary legislation and international conventions that claim to fight corruption. 
Thus, the �ssenger (PBUH) built the foundations of the principles oflslamic law and 
applied it ii the form that reflects the ideal model of state-building. As all the Caliphs, 
Abu Bakr, lj.Jmar ibn al-Khattab, Othman bin Affan and Ali ibn Abi Talib (may Allah 
be pleased rith them), walked on the path of the Prophet Muhammad's approach to 
establishin�justice and the fight against injustice and corruption. It is evident beyond 

jll6 Jami at-Tif:idhi, Vol. 3, Book 12, Hadith 1315. 
m Sahih Mu im, Book 14, Hadith 1419. Available on https://sunnah.com/muslim. 
588 An intervi w conducted in January?, 2016. 
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doubt, how the Prophet's approach and later Caliphs, contributed to the establishment 

of the state stretching from the Arabian Peninsula to the outskirts of China in the east, 

and the mountains of Spain and the Atlantic Ocean to the west. No one can deny the 

evolution reached by the Islamist government - and especially since the reign of Caliph 

Omar ibn al-Khattab - because of the application of the principles of Islam and to take 

effective policies to fight corruption and the corrupt.589 

Based on the foregoing, it is clear that the Islamic law looks at corruption in the public 

sector in tenns of abuse of trust through the misuse of judicial powers, administrative 

powers, riches, and political authority. As compared to contemporary thoughts, in 

Islamic law there are more to clarification in the meanings inherent in the concept of 

corruption. 590 

Ultimately, it can be concluded that the Islamic law create clear and consistent 

principles in combating corruption and the corrupt, confirmed by the approach the 

Quran and the Sunnah, and the biography of companions. The principles listed above 

constitute a very small part of the comprehensive and integrated approach of Sharia 

that can contribute to combating corruption effectively. Taking Islamic criteria for 

determining the concept of public sector corruption and mechanisms in combating it, 

it contributes to the development of contemporary societies. This is because, it is 

simply the law of Allah and the Sunnah of the Prophet that are considered as the best 

eternal constitution so far, which are applicable always and everywhere. Therefore, the 

current study found that the benefit of Islamic law approach, in the context of fighting 

is,;, An interview conducted in January9, 2016. 
l',IO Iqbal, Zafar and Mervyn K. Lewis. "Governance and corrutrtion: can Islamic societies and the West 
/earn from each other?" . 

331 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

corruption, it a necessity imposed by the situation experienced by modern societies - 
especially Ar nations like Iraq - which is still suffering from spread of injustice that 
arose from crrruption and waste of public resources in the interests of corrupt officials. 

7.3 Regulatfon of the Islamic Oversight Bodies in Combating Corruption 

The comprehensive approach of Islamic law in addressing corruption and the corrupt 
is not confined to the definition of the concept and description of its danger on the 
society, but, at the same time, it involved advocacy for the launching of oversight of 
all illegal activities including corruption in the public institutions in the Islamic 
community. Among the characteristics of the Islamic law in the fight against 
corruption and the corrupt is the establishment of the rules regarding the oversight and 
accountabil�ty of the corrupt activities in a manner that will reflect the depth oflslamic 
design for/ specialized oversight approach compared to the modem systems. 
Specifically, regarding the role of the SAls, based on the provisions of the holy Quran, 
the traditions of prophet Muhammad (peace be upon him), the rightly guided Caliphs 
(the first ffur successors of prophet Muhammad), and the companions of prophet 
Muhammad who contributed to the formulation of clear features of oversight of the 
activities iq the state. This resulted in the establishment ofnumerous specialized bodies 
for the im�lementation of the oversight principles. Among these bodies are Board of 
Hisbah an1 Board of Grievances, which contributed to the implementation of the clear 
principles find measures of the oversight and accountability of corrupt activities. Thus, 
the most ijportant features of the oversight of the corruption through bodies ofHisbah 
and Grierces can be discussed and analyzed as follows: 

332 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

7.3.1 Control of Corruption by Board ofHisbah (Diwan Al hisbah) 

The Hisbah institution, like one of the oversight institutions, was created based on the 

Islamic law to involve the integral concept of oversight which was established by 

Prophet Mohammad (peace and blessings of Allah be upon him) in accordance with 

the provisions ofQur'an. Then, the rightly guided Caliphs (may Allah be pleased with 

them) followed suit in managing and steering the affairs of the fslamic State and 

protecting the interests of the community. The basic rule in establishing Hisbah 

oversight was derived from the provisions of Quran on the implementation of the 

principle with regards to enjoining what is good and forbidding what is evil, which is 

considered one of the fundamental principles of Islamic community management 

through entrenchment of justice and rejection of injustice, corruption, and all illegal 

activities which were prevalent in the community before the advent of Islam. 591 

In this regard, there are many verses ofQuran that define the basic features for which 

Hisbah oversight can be imposed through enjoining what is good and forbidding what 

is evil. For example, in Surah Al Imran, Almighty said: 

"And from among you there should be a party who invite to good 

and enjoin what is right and forbidding what is wrong, and these it 

is that shall be successful". Likewise, Almighty said: "You are the 

best nation raised up for [as an example] for mankind; you enjoin 

Al-Ma'ruf (all that Islam has ordained) and forbid Al-Munkar (all 

that Islam has forbidden), and believe in Allah". 592 

�91 Ali lbn Muhammad al-Mawardi, Al-Ahkam As,Sultaniyyah, the Laws of Islamic 
Governance (London: Taha publisher, n.d.), 282-363. 
S92 Surah Al Imran , verses 104, 1 10.  
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And in re,rring to the duties of the Muslims when they attain authority, Almighty 
says: 

"tt10se who, if We give them power in the land, establish prayer and 
g�e Zakah and enjoin what is right and forbid what is wrong and 
Ailah's is the end ofaffairs".593 

Moreover, in stressing the importance of controlling corruption (through al Hisbah) 
Almighty f ys: 

"f only there had been among the generations before you persons 
possessing understanding, who should have forbidden corruption on 
earth, except a few of those whom We saved from among them. But 
those who wronged pursued what luxury they were given therein, 
fil)ct they were criminals. And your Lord would not have destroyed 
J towns wrongfully, while their people were reformers" .594 

Thus, the Holy Quran had laid down explicit and binding principles and rules regarding 
taking oversight of all corrupt behaviors within the scope of Islam, because corrupt 
activities constitute part of the most dangerous fonns of evil. Based on the provisions 
of the Qutran, Prophet Muhamad (peace and blessings of Allah be upon him) and the 
rightly guided Caliphs after him put in place and adopted basic rules which would 
guide Hisbr oversight within the framework of an integral approach involving the fight 
against all the activities of injustice and corruption in which it supersedes many 
contemporary conceptions of oversight in general, and the SA ls. 

I 

I 

m Surah A�j, verse 41. 
s94 Surah Hl)'.r , verse 116. 
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Muslim scholars have pointed out that al-hisbah (guarding against infringements), as 

an integral oversight system, is considered among the rules and religious strategies of 

Islamic Sharia which emerged based on the principle 'enjoining what is good and 

forbidding what is evil' to guarantee implementation of all the provisions of Islamic 

law in the present world. 595 

Given the above facts, the most salient features ofHisbah oversight in the Islamic law 

can be discussed in detail as follows: 

7.3.1.1 The Independence and Specialization of Hisbah 

Hisbah oversight emerged as a specialized and independent oversight that aims at 

implementation of the provisions oflslamic law in an effective manner. Despite the 

simplicity of the administrative system and paucity of financial resources of the 

Islamic state at the beginning of the prophet's era, the prophet (peace and blessings of 

Allah be uron him) was keen to make the oversight a specialized and explicit landmark 

to regulate and steer all the affairs of the Islamic community. This oversight was 

spearheaded by the Prophet himself, and then some people were appointed to 

undertake the oversight duties.596 The selection of the people to manage the oversight 

was based on certain standards bordering on faith, piety, knowledge, experience, 

integrity and justice. Moreover, officials who will manage the oversight should meet 

the conditions of judges (he should be among the judges, although the hisba oversight 

is different from judicial oversight in Islamic law because the oversight can operate 

even in the absence of complaint as required in the litigation/judicial dispute. Likewise, 

s9s Abdul .Jimian ibn Muhammed ibn Khaldun, Mokadimat !bn Khaldoun, 2nd ed. (Damascus: Dar Al-fikr, 199$), 322-572. 
Y}6 Sayed, Sfah Ahmed. "The Origins of Oversight in Contemporary Systems and Islamic Law. 
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the official who will manage the hisbah oversight is appointed among the specialists 

from among the Muslim scholars and experts who possess the features of power and 

prestige as this will guarantee the capacity to implement the provisions of Sharia 

effectively. 597 

Thus, although hisbah oversight was not initially emerged within the institutional 

Framework because of the simplistic nature of the Islamic State then. the prophetic 

traditional approach was keen to make it a specialized and organized oversight 

operating within the framework of an integral and comprehensive oversight system. 

The system which will operate with full independence without any intervention or 

pressure in the process of pursuing its goals, because the official (employee employed 

to manage the oversight) is obligated to implement eternal Sharia bordering on the 

commands of Allah and the traditions of Prophet Muhammad (peace and blessings of 

Allah be upon him). 598 

Besides, among the features of independence in Islamic law compared to the 

contemporary thoughts is that there is an emphasis on the issue of ideological and 

intellectual independence in the implementation of hisba oversight. This means that 

whoever is in charge of managing the oversight should possess resoluteness and power 

to implement it against all behaviors that are in violation of Sharia regardless of 

whether the behavior is from the institution or the official in the oversight, even if it is 

the judge himself.599 

m al-Mawardi, Ali ibn Muhammad. Al-Ahli.am As-Sultaniyyah.. 
s9S Ibid. 

s991bn Khaldun, Abdul Rahman lbn Muhammed. Mokadimat lbn Khaldoun 
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Hence, the development of the foundations of the administrative and financial system 
of the Islamic state during the reign of the rightly guided Caliphs, may Allah be pleased 
with them, has contributed to the establishment of this specialized and independent 
oversight in line with the objectives of the Shariah law in the development of the 

Islamic community. For example, during the era of the second Caliph (successor), 

Umar Bin AI-Khattab (may Allah be please with him), the principles of the prophetic 
tradition regarding hisbah oversight was put within the framework of a specialized and 
independent institution which is working side by side with the hisbah oversight which 
was operated by the Caliph himself being the Muslim representative and the legitimate 
ruler.600 It is agreed among Muslims scholars thaf the Caliph Umar (may Allah be 
pleased with him) has developed such oversight by creating the institution of 
Mohtasib. The institution enjoyed complete independence and functioned within the 
framework of an institution called hisbah. Its role was to ensure the observance of 
religious principles in daily life including avoidance of all illegal activities such as 
corruptton.w' 

Also, the institutional framework of the independent hisba oversight had clearly 
emerged during the era of the impartial Caliph Omar Bin Abdul Aziz (may Allah be 
pleased with him), and also during the era of the Abbasid State in a manner similar to 
the institutional system of many oversight institutions of the present time.602 

600 Saleh Oozd, "The Popular Oversight in Islamic Jurisprudence,'' Damascus University Journal of 
economic and legal sciences 8, no. 2 (2012): 650-80. 
601 ibid 
602 al-Mawardi, Ali ibn Muhammad. Al-Ahkam As-Sultaniyyah. 
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Based on the foregoing, it can be concluded that Shariah preceded all nations in the 

establishment of an independent oversight system that regulates all activities relating 

to the Islamic State. 

7.3.l.2 The Comprehensive Oversight ofHisbah 

Given the massive mandates of the board ofhisbah, it then can be argued that hisbah 

oversight is a comprehensive oversight guarding against all acts and illicit activities, 

whether individual activities (private sector) or the state's public affairs (public sector). 

[t also puts in place to guard against (any illegal activities of) individuals as well as 

officials of the State. 

In the aspect of the private sector, Prophet Mohammad (peace and blessings of Allah 

be upon him) and the rightly guided Caliphs put in place strict oversight to guard 

against the individual's activities through trailing, investigation, inspection, and 

accountability of all the activities of the private sector (for example, the activities 

relating to buying and selling, loans, mortgage and trade et cetera). Also, Prophet 

Muhammad was keen to invalidate and punish all corrupt behavior such as usury, 

fraud, deceit, treachery, manipulation of weights and measures, theft, extortion of 

money, and transgression. On the other hand, oversight was also put in place to guide 

individuals to adhere to Islamic doctrines such as fasting, prayer and almsgiving which 

is considered a foundation for the building of Muslim personality. It is thus clear that 

the Islamic law design for this oversight is unique for seeking to establish a 

comprehensive standard/regulation to fight corruption starting from individual 
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activities to achieving a society where justice prevails, and a society which is devoid 

of interest-based corrupt behavior at all levels. 603 

In public sector, hisbah oversight includes all the activities of public sector which 

relate to design of Islamic State's polity, economy, and social development, and 

supervision of the affairs of the officials themselves. This oversight involves trailing, 

inspection and accountability of all the activities of the officials who were chosen by 

the Prophet (peace and blessings of Allah be upon him) to perform administrative 

functions and activities of the State. Likewise, it includes initiation of flrm and clear 

foundation for the management and protection of the public resources of the Islamic 

State (i.e., supervision of income and expenditure) in a manner that will guard against 

infringement on these properties and ensure equal distribution of the properties 

(resources) among the members of society in compliance with the objectives of Sharia 

Law. 604 

The financial resources of the Islamic State which are obtained from the known 

sources in the Islamic law include Zakat, protection fee (Jizya, tax taken from non- 

Muslims living in a Muslim state to protect them), booty, land tax (Fay, Kharaj and 

AI-Ushr). These financial resources should be protected and should not be used for 

personal purposes. Therefore, the prophet (peace and blessings of Allah be upon him) 

on many occasions, as indicated earlier, used to implement oversight against the 

activities of fraud, corruption, trickery, bribery, embezzlement, theft, forgery, and all 

fonns of corruption within the framework of the administrative and financial 

603 Abuarqub, Mamoun "Islamic imperatives to curb corruption and promote sustainable develapment". 
604 al-Mawardi, Ali ibn Muhammad. AI-Ahkam As-Sulraniyyah 
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management of the State.605 For example, the Prophet (pbuh) took accountability of 

lbn AI-Lutabiyyahh who was appointed for the collection of zakat, and this serves as 

a clear evidence of the keenness of the prophetic tradition to implement the principle 

ofaccountability, trailing, and inspection of the officials, management mechanism and 

collection of the financial resources of the State. The primary objective of introducing 

oversight on the activities of the public sector is to guarantee the building of a society 

where justice and equality in the utilization and distribution of public resources prevail, 

and to guarantee prohibition of any illegal use of public funds, which are considered a 

trust entrusted to the official-in-charge. Also, as the management of such public funds 

by the officials is considered a trust, any encroachment on these funds is considered a 

corrupt behavior and ill-gotten funds which requires eschatological punishment and 

worldly accountability.606 

In the same vein, the rightly guided Caliphs (either themselves or through the duties 

of the officials in charge of hisbah oversight) contributed to the development and 

expansion of the scope of the Hisba oversight on the activities of the public sector with 

the aim of achieving prosperous Islamic community that will put an end to hunger and 

poverty which are considered one of the most prominent causes of the spread of 

corruption. During the reign of the Caliph Abu Bakr al-Siddiq (may Allah be pleased 

with him), despite the shortness of his reign, he implemented a comprehensive and 

strict over.tight system for the protection of public resources through the fight against 

defaulters who refused to pay Zakat. &J7 

60S Faisal Atbani, "The Prevention ofFinancial Crime Within an Islamic Legal framework." Economic 
Affairs 27.1 (2007): 27-33. 
� Mevliyar Er, "Corruption.from the Islamic perspective. 
607 al-Mawardi, Ali ibn Muhammad. AI-Ahkam As-Sultaniyyah, p711. 
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Likewise, caliph Umar (May Allah be pleased with him) contributed to the 
strengthening of this oversight role through trailing and inspection of the officials in- 
charge and the governors themselves, and through the Hisbah Office. It has been 
reported that Umar strictly used to call to account anYi increase in the properties/monies 
of the officials in compliance with the provisions of the Islamic Shariah law. For 
example, he called to account the governors of Basra, Bahrain, and Egypt, when he 
discovered an increase in their monies/properties after they assumed the office, then 
he asked them to return the increases in their monies/properties and put them in the 
public treasury (Bayt al Ma'al). This means that caliph Umar contributed to the 
principle of the oversight that has to do with the estate of the State officials or what is, 
at the present time, known as declaration of financial interest statement.v" 

Also, the keenness of the Caliph Umar Bin AI-Khattab to initiate firm foundations for 
the management of public resources in a way that would contribute to the development 
of the milestones of the Islamic State, prosperity of the individuals' incomes, and 
construction of roads, buildings. mosques, ports and so on. Therefore, it has been 
confirmed r the duties of the official in charge ofhisbah oversight during the era of 
the Caliph Umar included monitoring and inspection of the quality/durability of the 
buildings rnd educational infrastructures (public utilities meant for education). 
609 Similarly, the third Caliph, Othman Bin Affan (may Allah be pleased with him), 
was strict in the implementation of Hisba system initiated before him through the 
Hisbah o�cials in a way that make the Islamic state rise to the acme of the 

608 Oozd, Saleh "The Popular Oversighl in Islamic Junsprudence. 
609 al-Mawardi, Ali ibn Muhammad. Al-Ahkam As-Sultaniyyah, op di. See also, Jalaluddin Abdur 
Rahman Suyuti, History of lhe Caliphs. Karimsons; JW Thomas, 1970. See also, site: 
islamforli fe.co.uk/kal i fa_ abu _ bakr .htm. 
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development, prosperity, and abundant financial resources.v'P Likewise, Caliph Ali 

Bin Abi Taleb (may Allah be pleased with him) was keen to follow suit by upholding 

the approaches of his predecessors among the caliphs through trailing and monitoring 

the activities of the workers in the State and introduction of a strict approach to the use 

of public funds in order to protect it from illegal use for personal interests. For 

example, in one of his important instructions to public employees (Zak.at collectors), 

he reported; 

"I order you to fear Allah in all those affairs and on all those 

occasions where there is none to witness your actions and deeds or 

to guide your activities. l order you not to meet Muslims as a tyrant 

or an oppressor, not to ill-treat them and not to calumniate them 

because they are your brothers in religion and they will help you to 

collect taxes and to find means and ways to help the poor. Verily, [ 

have paid you your share and now you should pay them their shares 

otherwise there will be many who will complain and protest against 

you on the Day of Judgement (they will be your enemies on that 

day). Woe be to the person against whom the poor, the destitute, the 

beggars and those who have been deprived of their rights of 

receiving Zakat complain before Allah. Be it known to you that the 

person who misappropriates Zakat funds. who will fill his stomach 

with such amounts, and who harms his religion and injures his 

conscience with such deeds will be punished and disgraced in this 

wprld as well as the next. The worst form of dishonesty is the breach 

of trust of the public funds (Zak:at) and the most despicable example 

of maladministration is that the Imam should tolerate such forms of 

dishonesty". 611 

sru Ibid. 
611 Imam Ali lbn Abi Talib. "Nahjul Al Balagha(Peak ofEloquence): Sermons and Letters of Imam Ali 
Jbn Abi Talib." (1999). Letter number 26. 
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Last but n the least, it is sufficed to mention the important role played by the impartial 

Caliph Um r Bin Abdul Aziz during the Umayyad reign when he stressed that all the 

actions an activities related to the State administration be subject to oversight and 
accountability. 612 

It is thus clfar that oversight approach, in general, and hisbah oversight in Islamic law 

are based� an integrated framework that covers all matters relating to design of the 

individual lives and the community and aims to reinforce the establishment of States 

in the present time, which will be based on the principles established by the Holy 
Qur'an and prophetic tradition. 

7.3.1.3 Tb, Public Awareness Against Corruption Through Hisbah 

One from e basic features of Hisbah oversight in Islamic law, was associated with a 
promotion of the role of citizens or public opinion. In Sunnah, there is a lot of Hadiths 
that indicates this meaning. For example, In Hadith narrated by Abu Sa'eed AI-Khudri 

(May Allah be pleased him) that the Prophet of Allah (PBUH) said: 

"Whoever among you sees an evil action and can change it with his 
hand (by taking action), let him change it with his hand. Ifhe cannot 
do that, then with his tongue (by speaking out); and if he cannot do 
that, then with his heart (by hating it and feeling that it is wrong), 
and that is the weakest offaith".613 

612 lbn KhaJin. Abdul Rahman lbn Muhammed. Mokadimat Ihn Khaldoun,. 
613 Sunan Ibn Majah, Vol. 5, Book 36, Hadith 4013. 
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Also, in another Hadith narrated from Umm al Muamineen Aishah "May Allah be 
pleased her" said: "I heard the Messenger of Allah (PBUH) say: 'enjoin what is good 
and forbid what is wrong before you call Allah and you are not answered".614 

Thus, it is possible to note that Islamic law was keen to make fighting corruption a 
responsibility collectively so that citizens can participate along with official 
institutions. This strengthens the roles of community oversight as the Sunna stressed 
the importance of the citizens and societal role in combating the activities of 
corruption, even if committed by rulers themselves. 615In this meaning, Hadith narrated 
from Abu t'eed AI-Khudri that the Messenger of Allah (PBUH) said: "The best of 
jihad is aju�t word spoken to an unjust ruler.',616 

In the application of above meaning, the Righteous Caliphs were keen to emphasize 
the principle of subjecting everyone to oversight, including the governor himself. An 
important example is that the Caliph Abu Bakr(may Allah be pleased with him) when 
he took over the Caliphate, the first of his oratories regarded himself as the first-person 
subject to rersight, accountability and responsibility by public. Where he said: 

"9 people, I swear by Allah that I never coveted the caliphate either 
by day or by night, nor had I any inclination towards it. I never 
prfyed to God openly or in secrecy to confer the office on me. I 
m'rely accepted this office lest some mischief might arise at this 

cr;iical juncture in the history of the Muslims and thereby adversely 
a1ect the interests oflslarn. Help me, if I am in the right and set me 
right if I am in the wrong (i.e., can be discovered my fault and 

61� Sunan I� Majah, Vol. 5, Book 36, Hadith 4004. 
615 Oozd, Sal h "The Popular Oversight in Islamic Jurisprudence. 
616 Sunan I Majah, Vol. 5, Book 36, Hadith 4011 .  
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accountable me). The truth is a trust; falsehood is a treason. The 

w among you will be strong with me till, God willing, his rights 
h e been vindicated; and the strong among you shall be weak with 
m till, if the Lord wills, I have taken what is due from him. Obey 
m as Jong as I obey Allah and His Prophet, when I disobey Him and 
H s Prophet, then obey me not, etc.".617 

In same the above context, all the Caliphs and Companions applied the same approach 
in promoting the role of society in fighting corruption, with emphasis that the governor 

is the first person that should be subjected to jersight and accountability. For 
example, the Caliph Umar ibn al-Khattab (May Allah be pleased him) when he took 
over the Caliphate, he announced to the people that the ruler should be subjected to 
public control. It was reported that Umar(ra) said: 

"O Muslims, straighten me with your hands when l go wrong", and 
at that instance a Muslim man stood up and said "O Amir al 
Mu'mineen (Leader of the Believers) if you are not straightened by 
our hands we will use our sword to straighten you!". Hearing this 
Caliph Umar said, "Alhamdulillah (Praise be to Allah) I have such 
followers."618 

Thus, it is possible to conclude that the oversight by Hisbah is a supreme oversight 
based on a consistent standard in the application the Islamic law, without any 
distinction or partiality. Moreover, this oversight categorically indicates the 
applicatio1 of democratic principles and the rule of law, in the form that outperforms 
the contemporary concepts. Islamic Jaw was the first founder of the citizens' 

617 Suyuti, Imam Jalaluddin Abdur Rahman. History of the Caliphs. See also, Site: 
islamforlife.co.uklkhalifa. 
618 Suyuti, Imam Jalaluddin Abdur Rahman. History of the Caliphs. See also, Site: 
islamforlifc.co.uk/khalifa- Umar.htm 
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participation approach in the implementation of control and strengthening the 

oversight institutions' role in tackling corruption, this is lacking in many countries, as 

in the case of Iraq. 

7.3.1.4 The Stringent Measures Against Corrupt Activities 

The implementation ofHisbah oversight within the framework of Islamic law does not 

involve only trailing and inspection of illicit activities, but also adoption of effective 

measures bordering on accountability against the activities of corruption. These 

measures, which involve implementation of precautionary approach, aim to prevent 

corruption and serve as remedy and deterrent that would strengthen the accountability 

and the imposition of sanctions on the corrupt. 

First: The Islamic preventive measures 

It has been observed that the Islamic law emphasized implementation of the principle 

of human soul reformation which fonns the basis for the building ofa society where 

justice and stability prevail. The reform approach depends on imparting the religious, 

ideological and moral senses to the society, starting from the citizenry to the officials 

of the Public Authority, including the rulers. This is because corrupt activities 

generally are a clear violation of the divine commands, the book of Allah (al-Qur'an,) 

and the prophetic tradition. Corrupt activities imply going against one's conscience 

indicating weak religious and moral sense of the corrupt. Thus, the oversight system 

in Islam involves development and strengthening of religious sense among all 

members of the society to ensure individuals abstinence from involvement in 

corruption and crimes. The method ofShariah in achieving this is by highlighting the 

importance of compliance with the provrstons of divine laws and closeness to 
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Almighty Allah through worship, obedience, and carrying out one's duties such as 

Salaat (prayer), zakat (almsgiving), enjoining what is good and forbidding what is evil, 

which are considered part of the attributes ofbelievers.619 Where Almighty says: 

"Certainly. will the believers have succeeded; Who are humble in 

their prayers; And who keep aloof from what is vain; And they who 

are observant of zakat; And who guard their private parts, ... And 

they who are to their trusts and their promises attentive; And they 

who carefully maintain their prayers; These are they who are the 

heirs; Who shall inherit the Paradise; they shall abide therein".620 

Therefore, it can be said that worship aimed at purifying the soul from sins and keeping 

it away from all the forbidden acts, as it also makes it possesses the attributes of honest 

and morality which are considered an integral part of the principles of the Islamic law. 

In addition, building a society on the basis of these principles would help in creating 

motivation for individuals in general, including the State officials who will prevent 

them from involvement in corruption and injustice in order to guarantee Allah's 

rewards on the day of resurrection. Where Almighty says "That home of the Hereafter 

We assign to those who do not want exaltedness upon the earth nor cause corruption. 

And the good end is for those who have Taqwa"621 

In this regard, the objectives of oversight in the context of the prophetic tradition 

stressed the spreading of the principles of religion and morality among people in the 

Islamic community, given that the principles are the basis upon which the society 

devoid of injustice and corruption is built. Regarding the aspect of creating preventive 

619 Wan Mohd Nor Wan Daud, "A Jihad against Corruptionandfor the Enhancement of Integrity among 
Muslim Countries". See also, Mevliyar Er, "Corrnptionfrom the lslamtc perspective. 
620 Surah Al-Mu'minun, verses 1,2,3 and 4 to 1 1 .  
621 Surah Al Qasas, verse 83. 
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measures to prevent involvement in corrupt activities in the public sector, it is sufficed 

to posit that prophetic tradition stressed the legal necessity of selecting the employees, 

the judges and the officials based on standards bordering on expertise, honesty, and 

efficiency without any favoritism or nepotism in the job placement.622 

For example, in a Hadith narrated by Abu Dharr (may Allah be pleased with him) said: 

"I said to the Prophet (PBUH): 0 Messenger of Allah, will you not 

appoint me to a public office? He stroked my shoulder with his hand 

and said: "Abu Dharr, you are weak and authority is a trust. And on 

the doomsday, it is a cause of humiliation and regrets except for one 

who fulfils its obligations and (properly) discharges the duties ".613 

As it stated in another Hadith that the Prophet (PBUH) said: "the 

paradise is forbidden for any person in authority who dies in such a 

state that he is dishonest in his dealings with those under his rule".
624 

Equally, the respondent O discussed that the rightly guided caliphs were keen to 

strengthen these preventive concepts ofoversight by developing and inculcating moral 

and religious senses in the individuals of the community. They also emphasized 

selection of the officials who possess honesty, trustworthiness, and morals, as the 

institution of oversight during the era of the rightly guided Caliphs did not only involve 

inspection or monitoring of the wrongdoings, but also sitting with (organizing 

fora/creating avenues) the members of the community and state officials to exhort and 

remind them of the provisions of the Islamic Shariah. The oversight institution 

monitors government functions in the mechanism for the management of public 

resources to guarantee equitable distribution of the resources to the individuals in a 

622 See, al-Mawardi, Ali ibn Muhammad. Al-Ahknm As-Sultaniyyah, p765. 
623 Sahih Muslim. 
624 Sunan Abi Dawud and authenticated by Al-Albani, Book 42, Hadith 4780. 
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manner that will guarantee the fight against poverty, ignorance and discharge of basic 
services to the Muslims. As was narrated that Caliph Umar used to inspect the 
properties of the governors and the officials before assigning them to perform their 
duties to ensure accountability for every increase in their estate after the end of their 
assignments.625 

Therefore, it can be concluded that controlling corruption from the Islamic standpoint 
can be tackled by moral and religious education designed to be inculcated in Muslims 
to enhance clear preference for virtuous behavior. Islamic law aims to build an 
effective oversight system which seeks to create a society where honesty, morality and 

trustworthiness prevail; the system that will groom the righteous individual and the 
righteous officials who will perform the public functions that will become self- 
deterrent from manifestations of corruption. There is no doubt that these principles are 
rarely con1dered by the contemporary ideas in the aspect of implementing oversight 
basics against corruption. 

Second: Punitive measures against the activities of corruption 
It has been also observed that the oversight function is not restricted to detection of 
wrongdoings only, but it also extends to the implementation of the principle of 
accountability and imposition of lawful sanctions in accordance with the provisions of 
Islamic law. It was agreed upon in the Islamic law that all corrupt activities are 
considered offences (sin and disobedience) which require worldly accountability and 
imposition of sanctions against the wrongdoers, this in addition to the punishment of 
the last day against which Allah has warned. 626 

62S An imerview conducted in January, 2016 
626 Mevliyar Er, "Corruption from the Islamic perspective. 
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Generally, the crimes and offenses punishable in the Islamic law are divided into three 

categories: 

I. Hadd (plural Hudud), or crimes against Allah's law (the most serious crimes): 

this is a kind of crime committed by encroaching or violating the rights of the 

Almighty Allah and the ideologies of Islam and lead to spreading of chaos and 

violence in the society such as theft, robbery (banditry) etc. The punishment 

for such crimes is execution (capital punishment) or amputation of one of the 

parts of the body or exile or prison. 

2. Al Qis'as, (crimes demanding restitution): this is the kind of crime committed 

by individuals' rights such as murder or inflicting injurious damage on victim's 

body. The punishment for this kind of crime is death sentence or compensation 

(blood money) if the murder is intentional or waiver by the relatives of the 

victim. 

3. Al Tezlr, or (crimes against society): this is the kind of crime committed in 

violrtion of the individuals' rights or property or estate (be it public and private 

property), which has no connection with murder or wounding/injuring or 

abuse. The punishment for these crimes are not specified in a text (of al-Quran) 

but determined through the provisions ofhadith and the deductions of the fiqh 

scholars in accordance with the nature and seriousness of the act. These 

punishments include imprisonment, flogging, payment of compensation, 

payment of fines, reproach, and dismissal, etc.627 

Accordingly, it can be posited that the Islamic law design for the provisions of the 

accountability and imposition of punishment on corrupt activities should be in 

627 Atbani, Faisal. "The Prevention of Financial Crime Within an Islamic Legal. 
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accordance with the nature and seriousness of the corrupt activity, because some 

activities are tantamount to criminal offenses while some others are mere financial and 

administrative irregularities. All these have been clearly specified by the Islamic law. 

With respect to the corrupt activities that are considered criminal offenses, the 

respondent Q discussed that the principle of Islamic Jurisprudence posited that corrupt 

activities (both the corruption in the government and the corruption in the private 

sector) can generally be classified into capital crimes punishable by death penalty or 

dismemberment provided the crimes lead to chaos and infringement on the rights of 

Allah Almighty such as deliberate theft, embezzlement of public funds, and 

involvement in administrative and financial corruption which leads to death.628 

This applies to the God's judgment in Surah Al Ma'ida: 

"The punishment for those who wage war against Allah and His 

Messenger and strive upon earth [to cause] corruption is none but 

that they be killed or crucified or that their hands and feet be cut off 

from opposite sides or that they be exiled from the land. That is for 

them a disgrace in this world, and for them in the Hereafter is a great 

punishmenf'.629 As well as the judgment of Almighty in Surah Al 

Ma'ida of the crime of theft "(As for] the thief, the male and the 

female, amputate their hands in recompense for what they committed 

as a deterrent [punishment] from Allah; and Allah is Mighty, 

Wise".630 

Indeed, among the bases regarding these crimes which is affirmed by the Islamic law 

is the implementation of rule of law, given the fact that Islamic Law is supreme and 

m An interview conducted on December 13, 2015. Appendix C. 
619 Surah Al Ma'ida, Verse 33. 
= Surah Al Ma'ida, Verse 38. 
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superior to the contemporary laws, in which no body has immunity and exemption 

from accountability, even the judge/leader himself. Also, there is no room for 

intervention or favoritism when it comes to implementation of the provisions of the 

Sharia Law.631 Certainly, the issue is consistent with a Hadith of the Prophet (PBUH) 

which was narrated from Aisha (may Allah be pleased with her) that: 

"The people of Quraish worried about women from (Tribe of Bani 
Makhzum) who had committed theft. They asked, "Who will 

intercede for her with the Messenger of Allah (PBUH)?" Some said, 
"No one dares to do so except Usama bin Zaid the beloved one to 
the Prophet (PBUH)." When Usama talked about that to Prophet 

Mohammed (PBUH); the Prophet Mohammed (PBUH) said, (to 

him), "Do you try to intercede for somebody in a case connected with 
Allah's Prescribed penalties?" Then he got up and delivered a sermon 
saying, "What destroyed the previous states was that if a noble 
amongst them stole, they would forgive him, and if the poor stole 
from them, they would inflict Allah's Legal punishment on him. By 
Allah, if Fatima, the daughter of Muhammad stole, I would cut off 
her hand. "632 

In the above context, the respondent P observed that laying emphasis on the imposition 

ofaccoun9bility and punishments based on prophetic tradition and Islamic law. This 

would retl l the level of the keenness of the Islamic Shariah in making the society 

devoid of 1 forms of corruption and uprooting corruption through fight against the 

corrupt, by imposing on them strict deterrent punishments. Also, this will reflect the 

level of the keenness of Islamic law in implementing the principles of justice and the 

rule of law jWhich denote that everyone must be subjected to accountability, including 

631 al-Mawa i, Ali ibn Muhammad. AI-Ahlwm As-Sultaniyyah. op cit. See also, Ibn Khaldun, Abdul 

Rahman ibn uhammed. Mokadimat lbn Khaldoun .. 
6.32 Sahib al-Bukhari, Vol. 4, Book 55, Hadith 682. 
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the judge/ruler, and there should be no immunity and nepotism in the implementation 

of law, but this is one of the challenges relating to the implementation of the laws in 

the present time, as it is the case in Iraq today.633 

From his part, the respondent R discussed that perhaps some contemporary 

intellectuals who hold secular ideas may argue that the imposition of severe 

punishment by Islam and Islamic law is in contradiction with the principles of 

clemency and humanitarian ground which are proclaimed by the democratic ideas that 

calls for avoidance of harsh punishment. The response to this argument is simple, we 

posit that Islam imposes these harsh punishments to create a kind of deterrence that 

would prevent people from engaging in the activities that can spell doom to the entire 

state. In addition, Islam imposes these punishments as deterrent and spells out the 

conditions and the principles that will guide the application of these punishments, in 

which no punishment should be imposed except there is an evidence that the crime and 

unequivocally occurs without any suspicion and possibility of exemption.634 

Indeed, it can be argued that the above argument is consistent with the Hadith of the 

Prophet (PBUH) when he said: "Avert the legal penalties from the Muslims as much 

as possible, if he has a way out then leave him to his way, for if the Imam makes a 

mistake in forgiving it would be better than making mistake in punishment."635 

Likewise, the deterrent measures taken by the Shariah are meant for applying strict 

punishments on those that continue to commit great crimes of corruption in a form that 

reflects their danger to society. Whereas, those who repent and mend their acts, Allah 

633 An interview conducted on January,? 2016. Appendix C. 
634 An interview conducted on January,12 2016). Appendix C. 
631 See Jami at-Tirmidhi, Vol. 3, Book 15, Hadith 1424. 
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will forgive them. as Allah said in the verse for Hiraba (banditry) crimes: "Except for 
those who jm [repenting] before you apprehend them. And know that Allah is 
Forgiving and Merciful".636 Also, as Allah said in respect of the punishment of theft: 
"But whoever repents after his wrongdoing and reforms, indeed, Allah will tum to him 
in forgiveness. Indeed, Allah is Forgiving and Merciful".637 

Thus, Islamic law is keen to develop basic rules of deterrent accountability in a manner 
that is consistent with the circumstances and the nature of the crimes being committed 
including corruption, in a manner that will curb the commission of these crimes, and 
in a manner, that will not cause chaos and destruction to the society. 

With rega1 to the corrupt activities that do not reach the level of crimes or the 
activities thr are mere simple crime, Islamic jurisprudence makes provisions for them 
and classify them as legal violations whose punishment is tenned as discretionary 
punishment. In Islamic law, bribery, embezzlement, nepotism, forgery, oppression, 
abuse of power, and waste of public funds could fall within the crimes and offenses 

' punishable �y imposing discretionary punishment to deter these activities and to 
punish the offenders. Therefore, these discretionary punishments can amount to 
imprisonment, whipping, imposition of fines and financial punishments, and 
recovering and returning funds to the state treasury. Islamic law, consistent with the 
approach or prophetic tradition, sets principles that would guide imposition of 
disciplinarfj(discretionary) punishments on the officials that abuse the authority. The 
punishment can amount to dismissal from the work. Generally, Islamic law mandate, 

I 

I 

6J6 Surah Al �a'ida, Verse 34. 
6l7 Surah Al �a'ida, Verse 39. 
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for the people including the employees, compensation for all the damage which may 

involve confiscation of public and private property.638 

Such measures are considered as deterrent punishment which are based on the 

provisions of the Hadith of Prophet (PBUH) which states: 

"Upon the hand is what it took until it is returned" (i.e., everyone 

who takes money or property unlawfully should be required to 

compensate for the damage and return this money). 639 

Likewise, such measures were taken by the rightly gu�ded caliphs who institutionalized 

accountability upon their workers in the case of discovering financial and 

administrative irregularities and corruption for which they would be punished. One of 

the clearest examples of these measures is the measure taken by the Caliph Umar Bin 

Al-Khattab against his assignees (governors) to whom the mandate to govern Basra 

and Kufah, Bahrain, and Egypt were given, when Umar discovered that there is 

increase in the wealth of his assignees and possibility of corruption and abuse of office. 

He then took a deterrent measure by relieving them of their jobs and asking them to 

return the funds (found to be an increase on their wealth) to the treasury. Among the 

common statements of Umar is: "the easiest thing for me is to relieve a governor of 

his position if people complained about him rather than another thing" .640 

Given the above exposition, it can be inferred that Islamic law, in its design of 

oversight principles, provides a clear and integrated approach for following up and 

�3� Atbani, Faisal. "The Prevention af Financsai Crime Wiihin an lslamic legal. 
639 Jami at-Tirmidhi, Vol. 1, Book 12, Hadith 1266. It is noted that these rules confirmed by the hlamic 
Schools of Thought, for example, this is the view of Ash-Shafi'i and Ahmad. See Oozd, Saleh "The 
Popular Oversight in Islamic Jurisprudence. 
640 Al-Mawardi, Ali ibn Muhammad. Al-Ahkam As-Sultaniyyah; p757 
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trailing corpt activities and punishments of offenders. The establishment of Hisba 

office as OQt of the independent and specialized oversight institutions makes it a part 

of the means of Islamic law for establishing supreme oversight system over all the 

individuals and government activities. All the issues for which there are solutions are 

provided for in the legal framework of oversight system in a manner that will guarantee 

the institutions that are free of corruption and the community where justice and 

prosperity prevail. In Islam, oversight system does not only involve trailing and 

investigation, but also taking preventive and deterrent measures against corrupt 

activities. One of the most important characteristics ofhisba oversight system is the 

ability to detect and confront corruption immediately without giving the corrupt any 

chance to circumvent or evade and conceal the crime. 

Similarly, r hisba oversight system provides for speedy resolution of issues and it 

does not neglect public interests. More importantly, hisba oversight system is 

considered one of the most effective ways to spread the spirit of reform, fighting 

against corruption and encouraging people to disclose and report corruption 

cases. There is no doubt that adoption of these principles in the context of the modem 

countries would achieve significant progress in combating corruption effectively. 

7.3.2 Control of Corruption by Board of Grievances (Diwan AI-Madhalim) 

Grievances office is considered one of the oversight/control institutions established 

within the framework of the Islamic law with the aim to implement the provisions of 

the Islamic Shariah and resolve the issues of corruption which are being committed by 

governmental institutions or individuals. The basis for initiating this institution is the 

protection cf individual rights from the manifestations of aggression, injustice, 

356 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

usurpation of properties, abuse of power by the officials, and abuse of office in a 
manner that will create fear to lodge a complaint against the offender.v'! 

The Islamic jurisprudence has stressed that grievances office as one of the oversight 
institutions initiated to fight injustice and corruption was not initially emerged within 
the institutional framework because of the simplistic nature of the then Islamic State 
and existeje of hisbah role and measures that were put in place to control/guide the 
behaviors of the personnet/officlals.v" 

Nevertheless, Prophet Mohammad (peace be upon him) and the rightly guided caliphs 
after him laid foundations for the establishment and implementation of role bordering 
on expression of one's grievances which is based on the provisions of the Qur'an to 
prevent injustice and inequity, and achieve justice and equality. Equally, Prophet 
Mohammad (peace be upon him) implemented principles of justice and protection 
from oppression in the case of a dispute between a man from al-Ansar and Al-zubair 
bin al-'Awwam (cousin of the Prophet). The dispute revolves around irrigation of 
plantation Im the well which are jointly owned.643 The Prophet (PBUH) gave the 
right to the man from al-Ansar, although the man had feared that his right will not be 
given to hi1f, given that Zubair is a relative of prophet (peace be upon him). In addition, 
the Prophet put up a basis for the organization of grievance role through his emphasis 
on the prohibition of injustice and unlawful usurpation of people's property by 
individuals or State officials.s" 

641 Hamdi Abdul Moneim, Fune/ions Office of the Ombudsman (Beirut: Dar Al Shorouk, 2005), 2243. 
(>4Z al-Mawardi, Ali ibn Muhammad. Al-Ahkam As-Sultaniyyah, op cit. See also, Ibn Khaldun, Abdul 
Rahman ibn Muhammed. Mokadimat Jbn Khaldoun.. 
643 Ibid. 
614 Sahih al-Bukhari,: Vol. 3, Book 40, Hadith 549. 
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[twas narrated that the Prophet Muhammad (PBUH) said: "Whoever usurps the land 

of somebody unjustly, his neck will be encircled with it down the seven earths (on the 

Dcomsdayj.v" Also, in the hadith narrated by lbn Abbas (may Allah be pleased with 

him) it was reported that: "The Prophet (PBUH) sent Mu'adh [bin Jabal] to Yemen, 

and said: 'Beware of the supplication of the oppressed; for indeed there is no barrier 

between it and Allah",646 

During the era of the rightly guided caliphs, repayment of injustice was broadly 

entrenched through strict prevention of injustice (that may be done by the rulers and 

individuals in the community) and a strong emphasis on the implementation of Allah's 

rulings and the prophetic traditions. For example, Caliph Abu Bakr al-Siddiq (may 

Allah be pleased with him) in his famous sermon, said: "O people, help me when I am 

right; set me right when I am wrong. The truth is a trust; falsehood is a treason. The 

weak among you will be strong with me till, God willing, his rights have been 

vindicated; and the strong among you shall be weak with me till, God willing, I have 

taken from him what is not his due. Obey me as long as I obey Allah and His Prophet, 

when I disobey Him and His Prophet, then obey me not".647 

Additionally, Umar (May Allah be pleased with him) helped in emphasizing the 

principles and bases for lodgment of complaint and punishment of the oppressors 

regardless of the positions they may hold in the society. This is reflected in Umar's 

strong emphasis for people that they should not be fearful of telling him the truth, even 

ifit is against him. There was a case during the reign ofUmar in which one of the men 

64S Sahih al-Bukhari,: Vol. 3, Book 43, Hadith 634. 
646 Jami at-Tirmidhi, Vol. 4, Book I, Hadith 2014. 

�1 Oozd, Saleh "The Popular Oversighl in Islamic Jurisprudence, 
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told Umar that ifhe (Umar) makes mistakes, he will be corrected by their swords. Then 

Umar responded by saying: praise be to Allah, people have taken it upon themselves 

to assess my works when I make mistake.v'! 

Also, it is possible to point out to the letter of Caliph Ali bin Abi Taleb (may Allah be 

pleased with him) to his employee Malik al Ashtar, the ruler of Egypt, which showed 

the need to raise grievances from the people, through the following: 

"Out of your hours of work fix a time for complaints and for those 

who want to approach you with their grievances. For this purpose, 

you must arrange a public audience for them, and during this 

audience, for the sake of God, treat them with kindness, courtesy and 

respect. Do not let your army and police be in the audience hall at 

such a time so that those who have grievances against your 

government may speak to you freely, unreservedly and without fear. 

All this is a necessary factor for your rule because I have often heard 

the Prophet (Peace of God be upon him) saying: "that nation or 

government cannot achieve salvation where the rights of the 

depressed, destitute and suppressed are not guarded, and where 

mighty and powerful persons are not forced to accede to these 

rights"64f.l 

Thus, the approach adopted by the prophet and the rightly guided caliphs laid the 

foundations and provided the main features for the implementation of oversight 

bordering on lodgment of complaints to ensure the protection of individuals from the 

injustice and achieving justice in all situations and circumstances of emerging issues 

in the community. 

MH al-Mawardi, Ali ibn Muhammad. AI-Ahkam As-Sultaniyyah. 
649 Imam Ali lbn Abi Talib "Nahjul Al Balagha (Peak of Eloquence)· Sermons and Letters. 
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After the expansion of the scope of the administrative and financial system of the 

Islamic State and emergence of situations where there are cases of injustice and abuse 

by the governors and the rulers during the Umayyad regime, grievance office was 

initiated within the framework of an integrated institution which is consistent with that 

of Caliph Umar Bin Abdul Aziz, who is known for impartiality (may Allah be pleased 

with him). This extended to Abbasid regime, and it was made a formal institution 

saddled with the oversight duties of keeping public and private properties from the 

aggression of the individuals or officials in accordance with the principles established 

by the Prophet (may Allah be pleased with him) and te rightly guided caliphs. Hence, 

the caliph Umar bin Abdul Aziz, may Allah be pleased with him, stressed the 

crackdown on malfeasance and abuse by officials. 650 

It can be inferred from the foregoing that grievances office was established with the 

aim to evaluate the administrative work and inspect the activities of the State and the 

officials in order to achieve justice, and fight against injustice and corruption that may 

be perpetuated by the officials. The grievance office carries out its duties in accordance 

with the Islamic Shariah in the event of an assault and abuse of power, or unfair 

treatment by the officials or individuals who have the authorities or status that can 

prevent the oppressed from claiming or getting his right. For instance, in the case of a 

dispute before a judge which was suspended because it is a case against an official or 

a ruler; or a scenario in which an official by virtue of his position/authority undertakes 

an activity bordering on usurpation of citizens' properties whereas the oppressed 

(citizens), in fear of abuse of power, cannot institute complaint against such an official. 

651 

650 al-Mawardi, Ali ibn Muhammad. Al-Ahkam As-Sultaniyyah. the Laws of Islamic Governance .. 
6s1 ibid. 
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In this regard, the respondent Q discussed the role of grievances office as a continuous 
achievement of justice and taking back the rights (of the oppressed) without trampling 
on the duties of the judicial authority while performing its role in conflict resolution. 
Islamic jurifrudence stressed that grievances office would help the judiciary in 
achieving justice which perhaps may not be singlehandedly achieved by the judiciary, 
given the difficulty in establishing the truth of a matter or the long process involved in 
doing so, wl'ch may jeopardize the truth in the process or if the complaint is against 
the Sultan the govemors.652 

Finally, common attributes between hisbah offij and grievances office; the 
grievances are observed and the two institutions are considered specialized institutions 
for supervision of the activities of public institutions and individuals. Also, the legal 
framework for the initiation of the two institutions should compose of the judges, 
specialists, iperts, and fiqh scholars who are extreme and firm when it comes to 
supervision of all public authorities. Although these two institutions must enjoy full 

independence from the authorities, including the head of the state because its rulings 
are based on implementation of the provisions of Islamic law. The two institutions are 
aimed at effective control of the activities of individuals and the government officials 
as a means, reduce the abuse of power and prevent corrupt activities. 653 ln addition, 
al-Mawardi mentioned that the resemblance between the Hisbah and grievances 
institutions, )t has two aspects: the first, is that its activity is based on intimidation 
applied with the force of authority and with energetic severity and the second, is that 

652 An intervie

1 
conducted on December 13, 2015. Appendix C. 

6�3 Abdul Mo im, Hamdi. Funclions Office ofihe Ombudsman. 
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this activity may be concerned with matters of public interest and with overseeing that 
manifest acr of wrongdoing are denounced.654 

However, trespondent R mentioned that the difference between the two institutions 
lies in the t that the grievance office is meant to complement and strengthen the 
roles whic are out of reach of Hisba oversight office, like in the case of unfair 
treatment o individuals which has not reached the hisbah office or when there are 

disputes an complaints that are pending before the court. Thus, he strongly believed 
that there was no any overlap or conflicts of functions between the board of Hisbah 
and the Office of grievances in the Islamic law context, unlike the situation relating to 
such problem in the context of the Iraqi SA I and overlapping its mandates with other 
oversight institutions, like the offices of the Inspector General.655 

Based on the discussion above, it can be deduced that Islamic law, while designing the 
functions of oversight institutions, define the scope and functions of each institution 
to prevent conflict and overlapping of power/authorities. On the other hand, grievance 
oversight system predated many nations that have come to establish such kind of 
institution today, as is the case of Sweden Ombudsman institution, and other nations, 
such as Canada, United Kingdom, Australia, and so on, followed suit by adopting the 
Swedish approach. This indicates the depth of the Islamic design for oversight 
institutions to fight corruption. Building the standards of oversight system is based on 
everlasting Shariah whose provisions are rooted in Quran and prophetic traditions. 

6� al-Mawanij, Ali ibn Muhammad. AI-Ahkam As-Sultaniyyah, the Laws of Islamic Governance. 
m An interview conducted on January,12 2016. Appendix C. 
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7.4 Debate of Constraints to the Iraqi SAi in Adopting principles of Islamic law 

on Corruption 

It is clear, that Iraq is one of the Arab and Islamic countries where Muslims are 

majority. Hence, Islamic law influence the design and contents of Iraqi legal code, 

since the basic legal system of Iraq provides for a constitutional provision that adopts 

Islam as the official religion of Iraq. Thus, Islam is considered a basis on which 

legislation is based. However, the issue that is subject to discussion borders on the 

extent of the integration of the principles of Islamic law in the Iraqi legal and 

institutional framework that will be in accordance with the context of the constitutional 

text. More specifically, the extent of the integration of the principles of Islamic law 

within the Iraqi SAi's measures in fighting corruption. 

Hence, before the discussion, the causes and factors that contributed to the failure of 

application of the Islamic law in Iraq, and its impact on the Iraqi SAi's role in 

combating corruption, it can simply be highlighted, that the position of Islamic 

countries in general in organizing the issue of the relationship between Islamic law 

and the state. In this regard, it is noted that most of the Islamic countries (e.g., Saudi 

Arabia, Iraq, United Arab Emirates, Kuwait, Bahrain, Egypt, Yemen, Jordan, Libya, 

Pakistan, Malaysia, Mauritania, etc.) refers to Islam as the official religion of the state 

and is located within the sources oflegislation.656 But the adoption of Islamic law in 

the organization of political, social and economic affairs, have only been adopted by 

some countries such as Saudi Arabia, which claim to fully implement Sharia in all 

656 Tad Stahnke and Robert C. Dlitt. "The Religion-State Relationship and the Right to Freedom of 
Religion or Belief: A Comparative Textual Analysis of the Constitutions of Predominantly Muslim 
Countries." Geo J lnt'l l 36 (2004): 947. 
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areas of the law.657 Nevertheless, most Middle East countries incorporate to some 

degree, some elements of Sharia law into their modem legal codes, mainly in the area 

of marriage, divorce and inheritance and these are often enforced by the national 

judicial systems.658 

Accordingly, it can be argued that the existence of the constitutional provision that 

considers Islam as the official religion of Iraq as an important source of Iraqi 

legislation has not, in actual sense, guaranteed application of the principles of Islamic 

law within the legal and institutional framework for most political, administrative and 

economic systems. Also, it has not guaranteed application of the principles oflslamic 

law within the legal and institutional framework for the Iraqi SAi. This challenge is 

one of the prominent obstacles and constraints that have contributed to the spread of 

corruption and has adversely affected the role of the Iraqi SAi in fighting corruption 

in accordance with the principles of Islamic law. 

Discussing the causes and factors responsible for the failure to implement Islamic law 

in most of the Iraqi legislations including the law relating to oversight system and the 

role of the supreme audit institution in Iraq, the MP respondent N argued that these 

factors relate to the nature of Iraqi constitutional provision and the philosophy of the 

legislative authority. The constitutional provision that considers Islam as the official 

religion of Iraq and the main source of Iraqi legislation, does not adequately provide 

m Abdul Rahman Zaid Alznedi, The Applicalion of Islamic law in Saudi Arabia (n.p.: Riyadh, 1999), 
22-123. 
6�H Stahnke, Tad, and Robert C. Blitt. "The Religion-Stale Relationship and the Right to Freedom of 
Religion or Belief op cit It is necessary to point our that there are some Muslim-majority countries 
preferred to choose a more secular approach in their laws, suet, as Turkey, Guinea, Mali, Azerbaijan, 
Tajikistan, Senegal and Chad. see Ahmet T. Kuru, "Passive and assertive secularism: Historical 
conditions, ideological struggles, and state policies toward religion." World Politics 59.04 (2007): 568- 
594. 
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for the possibility of legislating and designing public institutions in accordance with 
the Islamic approach. 659 

The reason for this is that this constitutional text does not give priority to the Islamic 

law, and it drs not consider it a sole basis for legislation (law-making), as it also does 

not consider the Islamic law a unique sole source for the steering of the affairs of the 

State. It only makes the Islamic law one of the many sources such as custom, 
international conventions, principles of modem international organizations in the areas 

of democracy, human rights and institutionalization of the institutions, principles of 

western laws, etc. This implies that the constitutional provision informs the legislative 

authority of the possibility oflegislating based on many sources including Islamic law. 

Thus, the legislative authority is free to adopt a philosophy of members of parliament 
while making law, as it can also make law based on Islamic Shariah and other sources 

as well. The consequence is that the judges (i.e., the Iraqi courts), governmental 

institutions f"d the oversight institutions like SAi would not have the power to refuse 
implementation of the legal texts, in a certain case, which is drafted by the legislature 
based on other sources that are non-Islamic.s'" 

In the same Nein, a respondent from the Parliament L contended that the constitutional 

approach in considering Islam as one of the sources of legislation had not been 

accompanied by legislative philosophy that adopts Islamic approach in steering the 
affairs of the community or government institutions. Adoption of Islamic approach in 

I 

I 

I 

6S9 A telepho 
660 

A telepho 
interview conducted on December 20, 2016. Appendix C. 
interview conducted on December 20, 2016. Appendix C. 
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inheritance. Islamic approach also reflects in some matters connected with Iraqi civil 

Jaw that borders on ownership rights, intercession, easement, offer and acceptance in 

civil contracts. It also reflects in the area of establishing some governmental 

institutions that see to religious matters which cannot be designed and managed except 

in accordance with the Islamic law, such institutions include office of Islamic 

endowments, mosques management within the framework of Sunni Endowment 

system, office of Shia Endowment. Whereas most of other laws (e.g. criminal law, 

commercial law company law, government banks, public sector institutions, etc.) 

adopted for governing the affairs of the community and State institutions are not 

enthused by the principles of the Islamic Shariah, but they are inspired by the secular 

and liberal ideas. The adoption of those laws is justified on the ground that those ideas 

or laws do not oppose the general approach of Islam. While in actual fact, they are 

inconsistent with Islamic legal objectives bordering on virtue and morality, which are 

considered part of the Islamic law.661 

In line with the above context, it can be said that defining the roles of Iraqi SAT and 

the law governing it, does not stipulate adoption and adoption of Islamic approach or 

Islamic ideas in designing the institutional framework, or in carrying out its duties 

bordering on oversight and control of corruption. 

From this point, precisely, the respondent C argued that the Iraqi SAi, due to being 

bound to implement the law governing its affairs and its functions, cannot perform its 

function which borders on oversight of corrupt activities in the public sector, in 

accordance with the Islamic approach and Islamic ideas since there is no constitutional 

661 An Interview conducted on 5 October 2016. Appendix C. 
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provision that gives it authority to do so. For example, it is not possible for Iraqi SAi 

office to declare the illegality of certain administrative and financial activities and 

dealings because such activities are not in accordance with the principles of the Islamic 

Shariah. Once such activities are allowed by the Iraqi law, then it cannot be outlawed 

using Islamic law principles as basis. Also, the office cannot engage in an activity 

bordering on 'enjoining what is good and forbidding what is evil' as part of the 

functions of the officials and the activities of the public sector, as long as, there is no 

text that stipulate it. Thus, adopting the guidance of the Islamic law in steering the 

affairs of the community and oversight institutions against corrupt activities requires 

that the Constitution provides for it by instructing the legislature to stipulate and 

integrate Islamic principles and Islamic ideas in the body of laws governing the 

functions of the public institutions. It is not enough to just make adoption of Islamic 

principles and Islamic ideas as optionaI.662 

Review of the provisions of Iraqi SAi law reveals that the laws governing the affairs 

of the oversight institutions do not refer to implementation of Islamic principles in 

running the affairs of the institutions or supervising the activities of the public sector. 

For exam pl�, in the independence of the officials of this institution, there is no texts 

that refer to the Islamic ideological and moral aspects that should be fulfilled by the 

employees tf at are saddled with oversight functions. Also, there is no reference to the 

possibility of selecting some of the members of the institution who are specialists and 

experts in the field of Islamic jurisprudence who can help in developing the oversight 

functions regarding the activities of the government; the experts who will remain firm 

in their decisions against corruption. Moreover, in the law, there is a provision that 

662 An Interview conducted on November 23, 2015. Appendix C. 
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stipulates the need to observe the international principles and standards during 

investig,ing and inspecting the activities of the public sector, but there is no text that 
refers to the possibility of adopting Islamic standards in the oversight of activities of 
corruption, even though Islamic standards can strengthen oversight role regarding the 
public-sector activities effectlvely=" 

Equally, a respondent Q claimed that the failure in the implementation of Islamic law 
and adoption of Islamic ideas in the areas of oversight functions of Iraqi SAi and 

running of the affairs of the community has hampered the effectiveness of the 

measures taken against corrupt activities which have widely spread in Iraq. One of the 
reasons for that is the adoption of laws that are based on liberal and secular ideas and 
contravene most of the Islamic legal objectives and principles in running the affairs of 
the society to guarantee justice and equality. This shows the weakness of many 
parliament members in tenns of Islamic orientation, as some of them belong to Islamic 
parties veered toward the secular ideas and did not contribute to the strengthening and 
integratior of Islamic approach with the legislative philosophy.w" 

Indeed, an important example can be mentioned in this regard; that after the US 
occupatiof oflraq in 2003, one of the main signs o�the spread of chaos and corruption 
in the Iraqi public sector is the adoption of laws that legitimize many 
behavio,activities which are considered from tf standpoint of Islamic Sharia as 
corrupt aCfivities and which are in violation of justice, morality, and the rule of law. 
The leading example of this is the laws that grant privileges and immunity to the 
President, the prime minister, ministers, members or the House of Representatives and 

66lSeeArt;· e4ofthelraqiSAJ Lawof2011. 
664 An inte ew conducted on December 13, 2015. Appendix. C. 
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top officials in the State. These laws also grant the senior officials immunity from 

certain judicial persecutions and some measures that can be taken by oversight 
institutions including Iraqi SAi. On the other hand, these laws granted these officials 
huge financial privileges in a way that made th�m, during the 12 year after US 
occupation of 2003, affluent at the expense of the 11aqi people, as most of them (Iraqi 
people) suffer from abject poverty, unemployment, Jack of education, lack of services, 
and collapse of the mfrastructure.s= 

In line with the above context, the respondent O argued that the financial privileges 
given to thi officials have contributed to the waste of public money. They get billions 
of dollars from the public budgets to cover their expenses and to fill up their pockets 
and bank accounts in the western countries without being subjected to vetting and 
accountability by oversight institutions; all because there is a legal provision for these 
expenditures. However, these privileges which were created for their selfishness 
through their corrupt laws are inconsistent with the principles of Islamic law which 
stipulate equitable distribution of wealth, elimination of poverty, and the preservation 
of public funds. Likewise, those laws are not in harmony with the Islamic ideas which 
are advocated by the prophet and the rightly guided caliphs. The Prophet (peace and 
blessings �f Allah be upon him), who was the president of the largest nation in the 
world, left �is world leaving nothing behind. So also, caliph Abu Bakr (may Allah be 
pleased wir him), who was a well-known wealthy businessman before he embraced 
Islam, speryt all his wealth for the cause of Islam, when he died he left nothing behind. 
Umar Bin Al-Khattab and Ali Bin Abi Talib who initiated the principles of asceticism 
and justice in the distribution of wealth and preserv,tion of public funds in the service 

I 

665 Faraj, Musa. "a story of corruption in Iraq "p75 .. 
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left this world without kecpin1 any money. even mmtmum of 
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The truth is that the spread of corruption resulting from the law that legitimizes waste 
of public funds and abuse of power by the senior officials contributed to the weakness 

I 

I 

and ineffectiveness oflraqi SAi's performance in addressing and curbing those corrupt 
activities. This is because, those activities have bee7 legalized in contravention to the 
principles oflslamic Shariah. 

I 

I 

I 

For example, the table below shows the amount of�ublic funds wasted in the name of 
payment of salaries and financial privileges to sof e categories of senior officials 
during the two terms of government from 2006-201r- 

I 
Table 7.1 

Privileges of Senior Iraqi Officials. M7 

I 

I 

Position Type Number of 

officials 

The amount of monthly 

allowances (salaries and 

rewards) I IQD 

Annual amount/ 

IQD 

President of Republic 
Deputies of President 
of the Republic 

85 Million x 3 - 255 Million 3,060 Billion 
2,5 Million x 50::a:: 125 Million 1,500 Billion 

I, 140 Billion 95 Million 

3 

50 

the of President 
Republic 

Advisors 

I 

I 

Deputies President of I 
President 
parliament 

of the 
2 

85 Million 1,020 Billion 
50 Million x 2 = 100 Million 1,200 Billion 

I 
Parliament 

I 

I 

666 An interview conducted on January,9 2016. Appendix C. 
6(,7 Table the work of a researcher per the reports and official 1alary scales and allowances. See also, n, news reporting agency. http://www.non14.net. 
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Members of Parliament 328 MP 50 Million x 328 16,400 196,800 Billion 

Billion 

Prime Minister 85 Million 1,020 Billion 

Deputies of Prime 3 70 Million x 3 = 210 Million 2,520 Billion 

Ministers 

Prime Minister 50 2,5 Million x 50- 125 Million 1,500 Billion 

advisors 

Ministers 34 35 Million x 34 - 1,190 Billion 14,280 Billion 

Total amount 228,430 Billion IQD 2,741 Trillion 

As shown in the above table, most of the Iraqi resources are spent annually, through 
I 

the public budget, on the senior officials in the legislative and executive anns of 

government. It should be noted that the amounts of money indicated in the above table 

do not cover the expenses of many of the senior officials who enjoy almost the same 

privileges as those mentioned above. The senior officials who enjoy almost the same 
privileges as those mentioned above include the head� of judicial authorities, the heads 

of the courts, the senior anny commanders, ministr' agents, the public inspectors, 
the heads of the Iraqi governorates, and members of governorate councils. These 

financial privileges do not cover the expenses on these people's lands, residential 
houses and luxury cars acquired with billions of dollars from the public budgets. 

These privileges enjoyed by these senior officials are not limited to financial privileges 
granted by the law governing salaries and benefits, other laws which institutionalize 

and entrench wastefulness and embezzlement of public funds, grant other privileges. 
These laws include retirement law which grants the President, the prime minister, 

ministers, members of the parliament, and other senior officials pension amounting to 
80% of the allowance being paid to them when they were holding the office regardless 
whether the officials in question are still holding another government offices or not.

668 

668 Faraj, Musa. "a story of corruption m Iraq", p77. 
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In line with above exposition, a respondent P contended that excessiveness of the 

officials, their extravagance in managing the Iraqi resources and their obscene richness 
under the cover of the laws are, in actual sense, a clear deviation and a clear violation 
of the principles of the everlasting Islamic Shariah. All these wasted funds are 

considered, from the standpoint of Islamic law, forbif den, ill-gotten funds. One of the 
reasons for the loopholes in the implementation of the principles of the Islamic Shariah 
is the dominance of liberal and secular ideas on the legislative philosophy under the 
justification that adoption of western nations' approaches will guarantee justice, 
democracy, and equality in the society. However, the reality proves that Islam is the 
first to advocate for adoption of several principles t1 accomplish justice, rule of law, 

' democracy via Shura Council, equality, fight against poverty, and the equitable 
distribution ofwealth.669 

On his part, a respondent R discussed that the ar4-ment about the development of 
western countries is due to the adoption of ideas of materialism, liberalism and 
secularism is baseless and does not hold water. Thf reason for this is that many of 
these western nations, such as US are still experiencing different forms of corruption 
because of disintegration, moral decay, racism, injus,ice, inequality and the absence of 
many of t�f concepts of justice. Although all these are kept hidden and not known, 
because th� world media that are supposed to disseminate the information are being 
controlled ty the US. Many of these nations become developed at the expense of 
weaker naJ�ons via dominance, colonialism and occupation of the weaker nations 
under the pretext of fighting terrorism which they ,!anted in the Islamic nations. No 
one can deny the magnitude of the corruption, chaos, murder and terrorism perpetrated 

669 An interview conducted on January,? 2016. Appendix C. 
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by the United States, Britain and their allies during Iraq occupation in 2003. During 
the war that led to the Iraqi occupation in 2003, billjons of dollars were stolen from 
the Iraqi treasury and tons of gold were looted hV US officials as well as, full 
destruction ofthe Iraqi infrastructure. 670 

The Interim Coalition Authority led by the United States after the occupation of Iraq 
issued laws that granted absolute immunity to all thf forces that occupied territories 
and oil companies that are being run by corrupt officials in the western countries which 
dominated and took over the natural resources in Iraq (e.g. US Vice President Dick 
Cheney during the Bush regime and his giant oil companies).671 

Eventually, the respondents A and B claimed that � waste and lavishness of public 
resources and infringement on the State's property through the laws made by the CPA 
and Iraqi parliament after 2003, are among the constraints that hampered the 
effectiveness and success oflraqi SAi's role in the protection of public resources and 
prevention of corruption and waste. For this reason. the Iraqi SAi as a supervisory 

I institution should operate in accordance with the law, and it should perform a 
supervisory function to ensure legality and safety of the activities of the public sector 
from the Jeri point of view. In addition, as long as the waste and abuse of public funds 
by officialifre allowed within the framework of the 1aws issued by the parliament, the 
Iraqi SAi would not have the ability to subject the activities of the officials to 
accountability and these activities cannot be outlawed since it has legal backing.672 

They adde� that lavishness and waste of public fun1s by the officials have on several 

670 An interview conducted on January,12 2016. Appendix C. 
671 An interview conducted on January,7 2016. Appendix C. 
672 An Interview, November 18, 2015. Also, the interview, November 16, 2015. Appendix C. 
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occasions given rise to deficit State's public budget and infringement on the cash 

reserve and consequently, leads to economic crisis afurr the drop in the oil prices. Thus, 
' 

this situation has necessitated a review of the laws tat are not in harmony with the 

principles of justice and morality founded by Islamic law. To strengthen oversight 
system against corrupt activities, it is necessary to make the laws that will provide Iraqi 
SA I with the power and authority to inspect, invest;gate and review all activities in 
accordance with the Islamic principles and standards that are guiding oversight 
system.673 

Given the above analysis and discussion of the data and the opinions of the 

respondents, it is discernible that the failure to adopt Islamic approach in the 
framework of Iraqi legislation constitutes a majo1 constraint. This has adversely 
affected the efforts and measures taken by Iraqi SAi in fighting corruption in the public 
sector. The factor that contributed to this, is that the Iraqi constitutional text considers 
Islamic law to be a source among the sources of legislation and it does not make 
adoption of Islamic ideas in the legislative process binding on the legislature. 
Therefore, most of the laws including the law of Iraqi SAI do not make any reference 
to the possibility of applying the principles and basics of Islam to guide oversight of 
the activities of the public sector. Also, there are miy laws which have legitimized 
certain corrupt behaviors such as immunity of the officials and the privileges granted 
to them, these have caused waste of public funds and abuse of public power. This has 
also incapacitated Iraqi SAi to outlaw the immunity td the privileges or declare them 
invalid because they enjoy legal backing, whereas �ey are not in harmony with the 

rm Ibid. 
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objectives and principles of Islamic Shariah which a1vocate for equality, rule of law, 
and justice in the allocation of public resources.674 

Thus, the current study suggests the need to address tese constraints through review 
and amendment of the constitutional texts which iill make adoption of ideas and 
principles relating to the Islamic law binding. Also, to make the Islamic law among 
the sources of law that must be integrated by the legislature in the Jaws governing the 
activities of the society and the institutional framework of the public institutions. The 
law should also provide the Iraqi SAi with the power to establish a specialized 
department that will compose of specialists in Islamic jurisprudence who will be 
performing the functions of 'enjoining what is good and forbidding what is evil'. This 
should form part of the effort to strengthen the oversirt activities of the governmental 
institutions and development/inculcation of moral and religious senses in the officials 
of the public sector. In addition, this department should be provided with the power to 
liaise with civil societies and citizens to get their help in detecting corrupt activities 
and mounting public pressure against the corrupt in an effective manner. 

7.S Summary 

Adoption the Islamic principles in regulating the oversight institution's role and 
strengthen the measures of combating corruption is one of the main issues that should 
be included in the legal framework.context, for counfies with a Muslim majority, like 
Iraq's case. Islamic law has constant and clear criteria in determining all forms of 
corruption, including public sector corruption. At ti same time, there is an effective 

614 An interview. Appendix C. 
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regulation of specialized and independent oversight bodies, like Board ofHisbah and 
Grievances, which have comprehensive control of all the activities and persons, with 
the full ability to take strict measures to the accountability of those responsible, even 
if they were the rulers themselves. However, in the Iraqi legal framework, while it is 
stated that the Islamic Sharia is considered as onf of the main sources of Iraqi 
legislation, there is an apparent absence of adoption of the Islamic law in most areas, 
including the issues of fighting corruption and regulation the Iraqi SAi's tasks. The 
text that the Sharia law is part of the Code of Iraqi legislation, did not accompany by 

real guarantees that compel the legislature or the public institutions, including the Iraqi 
SAi, in adopt the principles oflslamic law. Apart from some Jaws (e.g., laws governing 
the issues of marriage, divorce, inheritance and religious endowments), many of the 
legislations were enacted in accordance with Westjm laws or secular thoughts that 
have nothing to do with Islamic law. Apart from that, there are laws that legitimized 
some of the corrupt actions from the perspective of Islamic law (e.g., laws concerning 
the privileges and immunity of senior officials, the fnancial management and public 
budgets, use of public resources) and contributed to the spread corruption and had a 
negative impact on the Iraqi SAi's performance. It is believed that all the obstacles 
have contributed in weakening the Iraqi SAi's oversi!fht functions and its ability to take 
tough measures to protect public funds and fight corruption and the corrupt. 
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CHAPTER EIGHT 
CONCLUSION AND RECOMtttENDATIONS 

8.1 lotroduction 

This study discussed the major legal obstacles militating against the functional role of 
the Iraqi SAi and how these impediments affected the effective functional performance 
of the Iraqi SA[ in combating corruption in the public sector, with the intent of 
suggesting possible recommendations on how to overcome these legal constraints. The 
SAi in Iraq is confronted with many statutory obstalles in respect of weakness of the 
independence, constraints on the accountability and prosecution measures, 
overlapping jurisdictions, and the failure to adopt I Islamic principles and practice 
of Sharia. These constraints, obstacles and impediments have constituted a serious 
threat to the effective and efficient task performance of the Iraqi SAi in tackling 
corruption. To examine and evaluate these obstacles, the study made use of qualitative 
interview �f proach, through which several factors ttat contribute to the problems of 
the Iraqi s11 were identified. This chapter discusses the major findings arising from 
the from tb� information gathered from the participants and secondary data. It also 
discusses the possible recommendations and suggerons that would assist the Iraqi 
SAi in building an effective oversight against corruption. The arrangement and 
organization of the discussion of the findings focus In four major aspects, comprising 
the obstacles to the independence, accountability measures, overlap of mandates, and 
the application of Islamic principles. This chapter air discusses other aspects such as 
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the contributions of this study to the body of knowledge theoretically and practically. 
Finally, the chapter calls and gives possible directions for future studies. 

8.2 Discussion of the Findings 

To achieve the objectives of this study, an analytical descriptive method was used in 
answering the research questions that are geared towards exploring the legal obstacles 
confronting the Iraqi SAi role in combating corruption in Iraq after 2003. By virtue of 
statutory oversight function, the Iraq SAi is charged with the main responsibility of 
combating corruption; and also, has the mandate to control, inspect, audit and 

investigate the activities of the public sector. These statutory mandate and functions 
notwithstanding, SAi faced many obstacles that had a negative impact on its 
performance in achieving the requires level of protection of public funds and to 
achieve accountability and prosecution of corruption and corrupt activities, which 
criminalized by the texts of the Iraqi criminal laf and relevant laws. The main 
identified legal obstacles and impediments to the Iraqi SAI, comprise lack of 
guarantees of the independence, weakness of the accountability measures, an overlap 
of functions with other oversight bodies and finally, the deficiency in the application 
of Islamic law and principles in controlling colption. The discussions on the 
qualitative rndings are as follows. 

8.2.1 Obstrcles Related to the Iraqi SAi's Independence 

This part Of the study answers the first research question, which deals with the 
influence 9f weakness the independence of the Iraqi SAi on its perfonnance in 
controlling corruption in the public sector. The stu1y argued that there is a consensus 
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(e.g., from the UNCAC, INTOSAI, etc) that the effectiveness of the SAi in combating 

corruption should be capitalized on an important principle related to the need to 
ensuring independence against any undue or unnecessary influence and intervention 

by the people in the position of authority, especially the executive arm of government. 

This is because the important concept of government accountability is the ability to 

ensure that the executive arm of government performs its functions and exercise its 

activities in line with the will of the legislative authoriy, which represents the people, 

and the laws that govern its actions in general. Moreover, for SAi to ensure that the 

executive branch does not violate the laws, it must be independent such that the 
institution is not subjected to the executive authority or any controlled entities in the 

state. Thus, any government intervention in such matters would be tantamount to its 

indirectly influencing the oversight activity of the SAis in strengthen the 

accountability of the government and fighting corruption. 

Accordingly, the study argued that the independence of SAls is tantamount to 

democratic accountability traditions and that the absence of SAi independence will 

lead to an inefficient accountability mechanism for public officials. And this principle 

should be determined by three key elements related to ensuring both the 

organizational, financial and functional independence to the SAi. On the hand, these 

elements of independence, in general, show that the SAi must be statutorily regulated 

by the constitution and the law to be autonomous and completely independent of the 

influence and interference of the executive in terms of the legal framework; 

appointment and termination of appointment of its chairman; regulate the staff affairs; 

detennine the amounts of money that it need and autonomy in practice their functions 

in inspections, auditing, investigation on all governmental activities with a preparation 
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binding reports. Thus. such legal components of the SAi independence are considered 
as important justification for guaranteeing the SA Is effective and efficient performance 
of oversight function on public sector activities to achieve its objectives in protecting 
public fund and controlling corruption. 

From the Iraqi context. the findings of this study revealed that both the Iraqi 

Constitution of2005 and the SAi Act 201 l, from the positive side, state that the Iraqi 
SAi is an independent and autonomous institution of the administrative and financial 
aspects. Hence, the presence of a constitutional and legal frame of the Iraqi SAi 
independence in Iraq after 2003, came to improve the role of this institution in 
controlling the activities of the public sector. This includes creating a link between the 
SAi and legislative authority in line with the naturj of the new Iraqi parliamentary 
system after 2003, that makes unified goals between them in strengthening the 
observation and accountability on the activities of executive power. 

However, the findings showed that the independenc1 of Iraqi SAi was theoretical and 
not materializing in practice, because the constitutional and legal text on independence 
was not clear and unfortunately accompanied by the absence of legal guarantees or 
assurance for application of the content of independence properly. 

The factors that led to the lack the independence are the ambiguity of the constitutional 
and legal text which came briefly, and not involved determining the elements meaning 
of independence. This lapses assisted the executive arm in violating the independence 
of Iraqi SAi by making it a subject to government instructions, as well as the loss of 
the organizational independence, after the insistence of the Cabinet to a selection the 
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head of the Iraqi SAi and its staff by the Prime Minister with formality approval by 

the Iraqi COR. Thus, the study revealed that the executive branch's position is built on 
a breach the application of legal texts in dealing with rthe Iraqi SA I's independence. 

On the other hand, the study found that there are other factors that contributed to the 
ineffective and inefficient independence ofSAI in Iraqi include the CPA Order No 77 
of2004 during their rule oflraq, and the weakness of the Iraqi COR's position that did 
not take a finn stance to ensure the independence of the SAT from influence the 
Cabinet. Furthcnnore, the complexity in the Federal Supreme Constitutional Court's 
resolutions (e.g., the resolutions No.288 of 2010 and No.88 of 2011)  that gave an 

ambiguous and ambivalent explanation about the independence of the Iraqi SAI 
contributed to the problem of independence confld on the SAi in Iraq. These 
decisions were reflected on the credibility of the Supreme Court and it subject to 
political pressure, where, the court, on its part, has rergnized the relationship between 
the Iraqi SAi and the parliament (COR), but on jother side, it gives the Cabinet 
(Prime Minster) the power of supervision of independent institutions including the 
Iraqi SAi. Hence, the contrasting rulings or decisions of the Iraqi Supreme 
Constitutional Court have majorly influenced, negatively, the consolidation of the 
encapsulation and dominance of the executive arm of government on the performance 
of the Iraqi SAL 

Consequent upon the above, the study revealed that lack of legal guarantees and 
assurance f the organizational, financial and functional independence and autonomy 
for the Ira�i SAi are among the major factors that have affected the performance of 
the SAi in,� building an effective control of the public sector activities. It also affected 
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the institution in strengthening and promoting the accountability of the executive 
branch. One of the major problems confronting SAi in protecting public fund, in this 
context, is the excessive dominance of the executive arm of government on the 
appointment and dismissal of the head of the institution and its staff. For instance, to 
sabotage the efforts of the Iraqi SAi in protecting public fund and combating 
corruption, many guidelines have been issued by the executive arm of government to 
exclude some government activities such as contracts from audit scrutiny and 
inspection by the SAi. Moreover, the Iraqi SAi often did not get the required level of 
funds for its operations due to the restricted spendinf limit placed on the estimate by 
the Cabinet and ministry of finance from the public budget allocations. In addition, 
there is no commensurate between the financial benefits enjoyed by the auditors in the 

I 
SAT and the 
conuption. 

functional risks associated with prorcting public fund and fighting 
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Furthermore, the weaknesses of the Iraqi SAi independence have negative impact on 
its mandate in applying the comprehensive oversig�t on the government institutions, 
as well as unrestricted access to the information. Also, these constraints have adversely 
affected the functional independence of the Iraqi SAi, and then impacted on its 
performance in enhancing the accountability of the government and expose corruption 
in the public sector institutions. For example, many reports emanating from the SAi 
stated that lack of imposition of control on public officers who are reluctant and 
unwilling to make available necessary documents n1eded by SAi while discharging it 
responsibility. In addition, the direct intervention I by the Council of Ministers in 
restricting the SAi's functions by many decisions that contrary with the law and 
instructions is a serious impediment. This, therefor, connotes that the provision of 
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law the gives the SAi an unrestricted access to information and record is theoretical, 
and not being allowed to work practically. There is, therefore, a contradiction between 

the provisions of the law that granting the functional independence to the SAi, and the 

violation of the content of this independence by giving the Council of Ministers a 
power to resolve disputes between the SAi and governmental entities which are mainly 
part of the Council of Ministers. 

Therefore, the study found that the absence or wea'fess of functional independence 
by SAi in Iraq affected significantly on the mechanifm of preparation and discussion 
its reports which considered as the important means to strengthen oversight of public 
sector activities and contribute to strengthening the governmental accountability. 
Furthermore, the negative impact of weak indfpendence on the Iraqi SAi's 
performance has not only confined to delay of the reports but also in the preparation 
and approval of the final accounts of the executive arm. For example, the final accounts 
for the years (2003 - 2011)  have not sent to the fAI only in 2012. Accordingly, 
throughout the years (2003 - 2011)  any closing 04 the final accounts has not been 
discussed, except for the final account report for the year 2004, which was discussed 
in 2008. 

Generally, the study revealed that all these factors contributed to weakening and 
reducing the Iraqi SA['s ability to provide an effective protection to the public funds 
and fighting corruption. It also has a negative effect in obstruction the Iraqi SA[ 
performance in a construction of effective control over the activities of government, 
in fonn caused a spread of corruption in Iraq widelyr 
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8.2.2 Obstacles Related to the Iraqi SAi Procedures in Strengthen Accountability 
on Corruption 

This section of the study answers research question two, which deals with the obstacles 

militating against the Iraqi SAi's measures in imposing the accountability and 

responsibility against corruption. The study reveals that the Iraqi SAi, by virtue of its 

legal and statutory coverage in combating corruption in the public sector, has different 

measures to strengthen accountability and fight against corruption. Some measures are 

designed to avoid corruption through prevention of corruption risks in the 

government's activities and assist in enhancing the efficiency and integrity of 

government institutions. For preventing and deterring potential activities of corruption, 

there are deterrent measures put in place to impose sanction on perpetrators of 

corruption, including the political, disciplinary, and criminal prosecution for illegal 

activities. Despite this, the Iraqi SAi's measures encountered many legal obstacles 

affected the ability of the Iraqi SAi in achieving its intended objectives in the 

imposition the public accountability against corruption in public sector. Highlight of 

these findings are as follows. 

8.2.2.1 The SAi's Preventive Procedures Against forruption 

With respect to the positive roles of the SAi in Iraqi, the study indicates that the 

institution has many preventive procedures and mechanisms against corruption risks 

and strengthening financial management, transparency, integrity and good governance 

in the sound management of public resources within the government institutions. For 

example, tr Iraqi SAi has a statutory mandate of cring out pre-audit examination 

of some of the govenunental activities, especially the government contracts, which are 
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often being te most vulnerable to corruption. However, the findings of the study 
showed that qiere is an ambiguity in the statutory reguJation of the SAi's ability in the 
implementation of prior control on all public sector activities-Unfortunately, the Iraqi 

SAi does not practically have the mandate of prior measures on all public sector 
activities, but only on the government contracts. And this limitation is reflected 
negatively on the SAi's performance to avoid many of the manifestations of corruption 
in government activities involving the disposition of public funds or at least, activities 
most vulnerable to corruption (e.g. activities related to the salaries of government 
employees which need to the pre-audited by SAT). 

On the other hand, the result of the study shows that the measures and mechanisms put 
in place the Iraq SAi to exercise prior control on government contracts have also faced 
a lot of problems that deteriorate its effectiveness and efficiency in preventing and 
curbing corruption in these activities. This is because the Iraqi SAi has no locus of 
control to prevent government from granting or awarding illegal contracts or stop 
funding it. Therefore, Consequently, the Iraqi SAi has not been able to prevent many 
manifestations of Iraqi public sector corruption which related to government contracts 
worth billions of dollars, spent on fake companies and without following the due 
process o!r, all of which involved bribes and kickbacks from government officials. 

Besides trntt, the study argued that the Iraqi SAi, from a positive perspective, has a 
theoretical I and comprehensive mandate in cofducting audit, inspection and 
investigati1n of all financial and administrative activities of the public sector to ensure 
a sound -yanagement of public funds. Furthermore, the institution is statutorily 
empowe�i to assess whether the management of public resources has been conducted 
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properly in rordance with laws and regulations relating to the general budget 
approved by the parliament and other relevant laws. Hence, from this perspective. it 
should have a power in strengthening accountability, transparency and integrity by 
independently auditing public sector operations and reporting on its findings in front 
of the media, civil society and public. 

In contrast, the findings revealed showed that the pre1entive mechanisms put in place 
by the Iraqi SA l's in promoting accountability, transparency and avoid corruption in 
the management of public resources were offset by many legal obstacles which 
reduced the ability and the effectiveness of the institution in preventing corruption. 
The study found that the reasons of these challenges relate to the absence of some 
important laws relating to transparency and proper management of public resources 
such as oil and gas law, the transparency of the budget law, and the Electronic 
Government Act. Also, there is a deficiency in of so1e laws, for instance, the financial 
managemej law issued by the CPA, and the neglig,nce of the application of the law 
of adminisltive decentralization between the central government and provincial have 
some weaknesses. This gave rise to lack of transparency and proper planning for the 
manageme1t of Iraqi public resources and the implementation of the budgets in an 
appropriate manner bounce on the lack of real data on public resources and spending 
without a rtegy and prior planning. All these factors have impacted negatively on 
the actualifilion of the SAi's measures to access ofin assessing the real performance 
of govem1ent institutions to prevent the risk of coryiuption. 

The study further found that the weakness of the le�al safeguards in the publication of 
the SAi's oversight reports and communication wit!h the free media and civil society 

' 
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institutions are all factors that have contributed to weakening its role in strengthening 
the prevention of corruption in public sector. Where the government regulation and 
control on official media programs and correlation most another media and civil 
society organizations with Iraqi political parties, were part of the tactics or agenda to 
cover up government corruption and obstructing the Iraqi SAi efforts. 

8.2.2.2 The SAi's Deterrent Procedures Against <j:orruption (Accountability and 

prosecution the offenders) 

In terms of general principle, the study showed that the Iraqi SAi has the power to 
impose accountability and strengthening of political, disciplinary and criminal 

responsibility about corruption cases which are discovered during the exercise of its 
legitimate function. However, the findings reveale� that there also many constraints 
and challenges militating against the Iraqi SAi's ability in achieving this tasks. 

In the co1'jxt of Iraqi SAi's contribution in promo,ing political accountability of the 
govemme1t by parliament, the study argued that re law conferred on the SAI the 
power to reporting the Iraqi COR many reports on the government activities that would 
help parliament to accountable the government on corruption cases. Nevertheless, the 
constitution and law did not expressly indicate the rgal mechanism on how to follow 
up the implementation of the Iraqi SAi's reports 1fore parliament or parliamentary 
committees in a binding manner or discussed publicly in the COR sessions. On the 
other hand, the study revealed that the major features which stipulated by the SAi law 
to promoting government accountability on corruption by parliament are the 
jurisdictiw of investigating corruption cases and ditennine the violator on demand by 
the Parlia,nent. These cases are normally relate1 to the serious corrupt activities 
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revealed by the Iraqi SAT about the great corruption that involved or perpetrated by the 

senior officials and ministers. However, this study revealed that there are constraints 

in the implementation the results of Iraqi SAi's investigations by the Iraqi COR, 
because the enabling laws such as the constitution an? other laws did not stipulate any 

mechanisms to implement these. Thus, the slack in the follow-up results of the 
implementation and investigations by the Iraqi COR remained one of the main 
obstacles that had a negative impact on the SAi's eforts to impose liability and the 
prosecution of many of the corruption cases. 

In respect of the SA l's ability to promote discipli1ary action against erring public 
sector employees, the study revealed that the enabling law empowers the SA( to 
disclose and investigate financial and administratir irregularities that require the 
imposition of disciplinary sanctions. However, the lrw does not give the SAi a right 
to impose administrative or financial sanctions on glvemment entities and its staff. lt 
only stated that the results of the SAl's investigations should be submitted to the 
Council of Ministers or a relevant Ministers directly or through the Inspector General's 
office that follows government, to take an appropriate penalty in accordance with the 
discretion of the minister or the Prime minister. Thus, the findings showed that 
constraining the Iraqi SAi's ability to impose disciplinary responsibility had a negative 
effect on its efforts to promote accountability and tackling corruption. For example, 
many of the cases of administrative and finanfial irregularities that deserved 
disciplinary punishment of employee were closed by the prime minister or the minister 
relevant. Similarly, due to lack of mandate to impose financial sanctions on 
govemmeiy: entities authority by the Iraq SAi, mapy of these entities were lax and 
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procrastinating in responding to the requirements of 1ontrol and enhance transparency 
i 

Finally, the study revealed that there are many cases M irregularities discovered by the 

SAi as contravening the criminal law of the nation h�nce regarded as criminal offence 
in line with the Iraqi Penal Code (IPC) and other related laws (e.g. anti-money 
laundering law, Law of activating the UN Convention against corruption, and so on), 
hence imposing the criminal responsibility. In tenns of general principle. one of the 
Iraqi SAi's responsibilities is a commitment to take measures to pursue and prosecute 
these cases in front of the Iraqi judiciary through the criminal courts (e.g., 
misdemeanors courts, felonies courts) which have unique Jurisdiction according to the 
current legal regulation' in a criminal prosecution for all crimes, including crimes of 
corruption. 

In contrast, the study found that the Iraqi SAi's measures to impose a criminal 
accountability against perpetrators faced many of legal constraints which impaired its 
ability to promote an effective accountability against the criminals. The first of these 
restrictions is that the law does not give the Iraqi SAT direct and exceptional powers in 
the criminal investigation and prosecution procedures against the defendants, but it 
must be waiting for long and cumbersome judicial procedures in front of the criminal 
courts, which consider all crimes, including crimes of corruption. Thus, the study 
revealed that Iraqi SAT, despite its giant stride of detecting fraud, and collecting 
evidence and information arising from crimes of corruption, the effort is normally 
frustrated through referral of its cases to multiple destinations (e.g., the investigation 
courts, public prosecution, Commission of Integrity), directive to follow new 
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procedures in criminal investigation and collect the new proof. often Moreover, the 
study found that the inability of the SAi in the criminal investigation and trial 
procedures was among the challenges hindering efforts in ensuring the effective 

prosecution of perpetrators of crimes of corruption in the public sector. The worse 
scenario is the absence of a specialized court to handle cases of corruption emanating 
from the SAi, or granting of such jurisdiction to the Iraqi SAi directly. This kind of 
specialized court can form in its legal framework and practice the task of receiving the 
corruption evidence and take hold prosecution and imposition the punishments 
effectively. 

The study also further revealed that the immunity frqm criminal prosecution is one of 
the major problem confronting the Iraqi SAi's a9ility and criminal courts in the 
application of justice against the perpetrators of corruption offences in Iraq. The idea 
of immunity originated from legal texts which gave political immunity from criminal 
prosecution for senior state officials (for example, "?-embers of parliament, ministers, 
prime ministers and others), who cannot be prosecuted while in the office, hence 
cannot be prosecuted without lifting the immunity. This procedure is often disrupted 
because most of the top Iraqi officials who came wit, the US occupation have a foreign 

' citizenship (dual citizenship) which makes it easy fot them to escape from prosecution 
i for corruption offences. This proves that after 2003, there was no punishment for any 

corrupt minister or public official through the lithdrawal of the confidence or 
forwarding them to the judiciary as result of use immunity. In addition to that, the 
finding of the study revealed that there is another obstructive legal immunity granted 
to public sector employees under Article 1368 of t'e Iraqi Criminal Procedure Code 
which stipulated that the transfer of the accused trial in an offense committed during 
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performance fan official duty, or as a consequence of perfonnance of this duty is 

possible only rith permission of the minister responsible. Consequently, this legal 
provision was one of the major legal constraints that have blocked the Iraqi SAi's 

efforts in strengthening accountability and criminal prosecution against the activities 
of corruption committed by public sector officers, due to the clause of approval of the 

prime minister or the relevant minister which hindered and disrupted the trial of many 
corruption cases against public officials. 
8.2.3 Obst"'fles Related to Overlapping Jurisdictions 

I 

This section of the study provides an answer to research question three which 

examined t�e key obstacles confronting the Iraqi SAi as a result of overlapping 

functions wi the new oversight bodies established by the CPA after 2003. The result 
of this stud revealed that the CPA has established the Integrity Commission, and 
offices of e Inspector General within a legal framework of the Iraqi oversight 
institutions to control the public sector activities. The establishment of these 
institutions ind independent bodies came along with the Iraqi SAi, which is considered 
the main i�stitution for control the corruption activities. The public made available 
objective lestablishing these institutions, (i.e., COi and !GO) was to complement and 
enhance e ability of the Iraqi SAi in building an effective oversight against 

' corruptio11 However, the findings revealed that the legal regulation in the creation and 
establishmfnt of these oversight bodies was in th,e form contrasted with the legal 
framewo"f of promoting the effective control of government activities. 

Regarding to creation the COi, the study showed tpat this committee was one of the 
CPA malpractices which issued many laws that 9ave contributed to the destructive 
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stage that of most of the Iraqi institutions found themselves. Firstly, it came to be 
inconsistent with the nature of the oversight legal system, due to the absence of study 
and planning of the Iraqi institutions that the COi should be worked with it, specifically 
the Iraqi SAi. Secondly, the legal framework of the COi is premised on conflicting 
and overlapping jurisdictions with the Iraqi SAL Thirdly, it did not have any 
characteristic that is different and distinct from the Iraqi SAi in tenns of independence 

from the executive branch or direct power in a criminal investigation and prosecution 
offenders. All these lapses, mistakes, and abnormalities continued after the formation 
of the Iraqi government and the elected lraqi parliament in 2006 who passed a new 
law of COi in 2011 (l.e., ACT No 30 of201 I) based on drafted by the Cabinet and 
included the same provisions of the CPA order 9f 2004, in terms of overlapping 
jurisdictions with the Iraqi SAT and lack ofindepen1ence guarantees. 

Similarly, this study also revealed that the IGO is or of the CPA wrong practices, in 
the creation many irrelevant and inappropriate offict5 inside the ministries to perform 
similar ictions with the Iraqi SAi and under the slogan of the independence 
institutio�l The legal texts of the IGO Act (No. 57 of 2004) simply showed that the 
offices belong in full to the government ministries, due to its establishment of 
governmental entities under the supervision of �he minister. Also, the Inspector 
General is responsible and report to the relevant mTster, who, by the virtue of power 
accrued tft him, can hold the Inspector General ajountable and removed him from 
office at lfly time. Thus, this regulation was ver strange and contributed to the 
creation or overlapping mandates that are compa1ble with the responsibility of the 
Iraqi SAi in promoting effective control over the public sector activities. The Iraqi 
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government entities have already many internal departments for subjective review, 
inspections rd auditing on its activities. 

Accordingly, the study explained many ofnegative ilpactsofwrong laws and policies 

which reflected on the Iraqi SAi's efforts in confronting corruption, as a result of 
I 

overlapping and similar mandate accorded the COi, and IGO. The findings indicated 
that approving both COi and IGO to perform similar and related functions of the Iraqi 

SAi in audit and inspection of government act,vities concurrently led to the 
unsuccessful efforts of the institution in combating end controlling corruption in the 
country. For example, the Iraqi SAi has faced mjny difficulties in exercising its 
statutory right of unrestricted access to information, records, properties, and 
documents (e.g., lists of public procurement, government contracts, etc.) at all 
reasonable time, just because the same documents were held for audit exercise by the 
COi or the IGO, who have the same tasks. This impacted negatively on the 
effectiveness of the institution in controlling government activities due to delay in 
taking quick procedures that required for implementation. More than that, it was clear 
that the IGO contributed to the preventing and obstructing the Iraqi SAi's oversight 
efforts in a more negative influence. Given that the IGO is located within the 
departments of government ministries and fully subject to the ministry directives, 
therefore, jt contributed to obstruction of the SAi fictions to access many records and 
government contracts which the IGO have the right to keep it for audit and inspection 
at the sanif. 

The emp�rennent of COi and IGO to pcrfonn the fverlapping functions with the SAi 
generated another problem in terms of discrepancy and contradiction in the report 
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produced by these three categories performing audit tasks. These reports often lose 

their importance and credibility, due of differences and conflicts of their contents. 

Moreover, it led to the increased burden on the Iraqi SAi, which has an overall mandate 

ofaudit, inspections and review all the COi and IGO activities, including their reports. 

Thus, the lraqi SAi became exercised oversight on oversight procedures, without 

access to achieve its main objectives in building al effective and quick control on 

public sector activities. On another side, the study revealed that allowing both the COi 

and IGO to detect corruption cases, together with the Iraqi SAi, reflected negatively 

on the mechanisms relating to the follow-up investigation and prosecution of 

corruption due to different approaches, process and procedures in investigating and 

gathering evidence in similar corruption cases. This usually lead to different results of 

the investigation and then obstructing the conditio1ing proceedings of one issue as 

corruption or not. Thus, the Iraqi SAi's ability in taking measures to detect corruption 

faced in many cases the duplication and conflict of the legal description about the 

irregularities which discover in government entities. Moreover, the different actions 

taken on corruption cases .without focusing on th, final goal in the imposition of 

effective accountability and prosecution contributed to delaying or disappearance of 

evidence when it reaches the criminal courts. One of the constraints to the Iraqi SAT in 

imposing accountability mechanisms against corruption in Iraq was that the COi and 

IGO laws ive them the possibility of closing the corruption issues or stop procedures 

of referral criminal courts, as a result of its investigations which being in separately 

from the qi SAL 

Lastly, this study argued and concluded that the Iraqi SAT the main institution that has 

the legal mandate, skills, exposure and experience in controlling and inspecting the 
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activities of all public sector objectively. Hence, it is important to do away with the 
IGO, which is found and considered as responsible for the spread of corruption and 
obstructing the efforts of the Iraqi SAL This is because it lacks necessary independence 
as a result of its being part of the government ministrits and operate within the relevant 

minister instructions completely. The SAi in Iraq has not been successful in taking full 
total control of government ministries, parastatals and agencies due to the IGO which 
was able to hide the evidence and information related to illicit activities of the ministry 
which belongs to it, under a pretext of an independent oversight. To enhance the 

performance of the Iraqi SAi in tackling corruption, it can be keeping the COi, 
provided, however, the unification of the legal framework for their work as one 
institution independent have a comprehensive mandate in monitoring, detecting and 

I 

investigating all corruption activities, as well as the imposition of sanctions against the 
defendants. 

8.2.4 Obstacles Related to Failure of Adoption t�e Principles of Sharia Law 

In this section of the study, answer to the fourth research question, which has to do 
with the i�fluence of Islamic law principles in efhancing the Iraqi SAi's role in 
combating corruption, and obstacles which faced it in the adoption of these principles, 
is provided. The study revealed that the creation of rules and basic principles te of 
fighting corruption was one of the main objectives of Islamic law, which seeks to build 
societies ttre from injustice and corruption. The r of Islamic law is to create an 
integrated approach to combat corruption for the purpose of achieving the basic reason 
of man's creation to be a successor of Allah in the land. This conception came through 
the primary sources of Islamic law which include, t�e Holy Quran, the Sunnah of the 
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Holy Prophet Muhammad "peace be upon him" and his Companions as contained in 
the Hadiths. 

In Holy Quran for example, the issue of corruption and the corrupt is discussed in more 

than fifty places where the Almighty Allah refers and gives warning against corruption 
and the corpt. The warning from Allah came in a flear and explicit term reflecting 
the effects of corruption on the foundations of the social system and destruction of the 
land. Then sharia came by sending Seal of the Prophet, the Prophet Muhammad (peace 

be upon him) in order to complete the true religion of Islam, sanitize the society by 

combating corruption and the corrupt, and end the injustice on the people after the 
destruction of ancient nations due to corruption and tyranny of kings and rulers. This 
is shown by Hadith the Prophet Muhammad (PBUH;) when says that "a stickler the to 
my Sunnah when the corruption of my nation has the reward of a martyr". Thus, the 
Islamic law in determining corruption is characterized by clarity, consistency and 
inclusiveness of all corrupt fonns that would be damaging the economic, political, 
legal, soci11 and ethical aspects. And this indicate, that the principles and ethics of 
Islam are considered the most organized to cyrruption cases, compared with 
contempor man made ideas that consider certain aspects and turning a blind eye to 
the other, f in the framework of ethical issues. 

The study also argued that the Sharia law deafly expresses the prohibition all 
categories of corruption in the public sector, such ts bribery, fraud, theft, deception, 
favoritism and injustice, as well as, all acts of aggression against public and private 
property_[ the officials. ln general, the Islamic Jar condemned and banned all acts 
which 'r abuse of office or acquisition of weahh illegally. For example, the Holy 
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Quran in vi5e (188) of Surah al Baqarah • Allah has established a general rule of 
Islamic law to prevent and punish all forms of public sector corruption, whether in the 
political, administrative and judiciary, as well as mem�ers of society alike. Allah says: 
"And do not consume one another's wealth unjustly or send it [in bribery] to the rulers 
in order that [they might aid] you [to] consume a portion of the wealth of the people 
in sin, while you know [it is unlawful]". Accordingly, the principle oflslamic law in 
tackling corruption in public sector is based on the ',5ic, that is, anything entrusted to 
the people regarded as the secretariat, including pub�ic powers, public functions and 
money management. This is clearly stated in the Hadeeth the Prophet (PBUH) which 
says; "Anyone we appointed him to work (i.e., public officials, rulers) and then 
concealed as much as a needle or more; it considered as Alglul ("'='..,,.J1 � Jfo.11) (i.e., 
embezzlement or bribe) and comes to it the Day of Resurrection". Moreover, the 
Sunnah through hundreds of Hadiths of the Prophet (PBUH) and the Caliphs has 
developed a comprehensive approach prevented all fonns of corruption in the exercise 
of the functions of the public authority and expanded the concept of bribery through 
prohibition the abuse of the trust placed in officials by the state through acts, such as 
accepting �ifts, outright theft of public funds. 

The findings revealed that Islamic law put effective benchmark for to combating 
corruption in the public sector showing through the: 

I. I .The establishment of provisions on principles of moral values that are often 
seen by contemporary legislation and tis, to a great extent, reflects 
c�promises on many accounts but from eternal principles given in the Sharia. 

2. 1"y categories of corruption are explained with concrete examples in Sharia 
lering little room for ambiguity. 
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3. 3.Thc interest of the Prophet "peace be upon him" in the cohesion of the 
Muslim community, and to remove the cause, of corruption by monitoring and 
accounting of all illicit acts whether perpetrated by individuals or officials. 

4. 4.The speed in taking measures to combat corruption in the society when it 

occurs directly, and not leave it up to the timr it becomes a serious problem to 
the Muslim community. 

5. Take disciplinary measure against the conupt characterized by severity and 
firmness by applying the appropriate punishment on them so as to serve as 
deterrent and an example to others. 

6. The interest of the Holy Prophet Muhammad (PBUH) on the strengthening the 
importance of oversight, follow-up and accountability on the performance of 
staff and workers in order to take care of the jnterests of society and to prevent 
infringement on people's rights. And then delegate it to Allah because He is a 
great reformer and a Guide to the straight path. 

Furthermore, the finding of the study revealed thr the application of Sharia law 
approach in fighting corruption was through specialized oversight institutions which 
are superior to many of oversight institutions in the country at the present time. The 
Hisbah institution was created based on the Islamic law to involve the integral concept 
of oversight which was established by Prophet Mohammad (peace and blessings of 
Allah be upon him) in accordance with the provisions of Qur'an. Then, the rightly 
guided Caliphs (may Allah be pleased with them) followed the path in managing and 
steering the affairs or activities of the lslamic State and protecting the interests of the 
community. The basic rule in establishing Hisbah oversight was derived from the 
provisions of Quran on the implementation of the principle with regards to enjoining 

398 



I 

I 

I 

I 

I 

I 

I 

I 

I 

. I 
I I 

I 

I 

I 

I 

I 

I 

I 

I 

.----- -- - 

what is good and forbidding what is evil, which is considered one of the essential 

principles of Islamic community management throjgh entrenchment of justice and 

rejection of injustice, corruption, and all illegal activities. In Islam, the basic feature of 

the institution ofHisbah or hisbah oversight is that it bas all required standards to build 

an effective and efficient control on corrupt activities, in a manner reflecting the 

progress of Islamic law on the standards of countries and international organizations, 

at the present time, like the standards of the INTOSAI, Tl, UNCAC and so on. Hisbah 

oversight emerged as an institution that has a full independence in the implementation 

of the provisions of Islamic law in an effective and efficient manner. This oversight 

was spearheaded or championed by the Prophet himself, and then some people were 

appointed to undertake the oversight duties. The selection and appointment of the 

people to manage the oversight was based on certain parameters bordering on faith, 

piety, knowledge, experience, integrity and justice. Moreover, officials who will 

manage the Hisbah oversight should meet the conditions of judges and from among 

the Muslim scholars and experts who possess the features of power and prestige as this 

will guarantee the capacity to implement the provisions ofShariah as required. 

This study revealed that the among the features ff independence in Islamic law 

compared to the contemporary thoughts is that, more emphasis is place on the issue of 

ideological and intellectual independence in the implementation of Hisbah oversight. 

This means that whoever is in charge of managing the oversight should possess 

resoluteness and mandate to implement it against all actions that violate Sharia 

regardless of whether the behavior is from the institution or the official in the 

oversight, even if it is the judge himself. Also, the His bah oversight has comprehensive 

oversight guarding against all acts and illicit activities, whether individual activities 

399 



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

(private sect<f} or the state's public affairs (public sector). It also put in place to a guard 
against (any ,llegal activities of) individuals as well as officials of the State. It also has 
a comprehenrive mandate to inspect the management of public resources properly and 
in a transparent manner, which would provide an effective protection of public funds 
and prevent corruption in the public sector activities effectively. These principles and 
ethics were strictly applied by the Holy Prophet Muhammad, PBUH, and his 
succeeding Caliphs (during era of Caliph Abu Bakr al-Siddiq, Umar ibn al-Khattab, 
Othman bin Affan and Ali bin Abi Talib "may All1 be pleased them all") followed 
suit by contributing to the development of the principles of comprehensiveness of the 
Hisbah overight, and demonstrated the principle and ethics of before anyone else. 
Moreover, �e Hisbah oversight is connected in promoting the role of citizens and 
public opin,on in general in fighting corruption. In view of this, it is obvious that 
Islamic laj was the first founder of the citizens' participation approach, and 
application of democratic principles and the rule of law, in the form that outperforms 
on the contemporary concepts. 

On anothe, side, the findings of the study also revealed that the Hisbah oversight in 
Islamic laf applies effective mechanisms, process and procedures that enhance 
accountabifity against corruption. These measures involved the implementation of a 
preventive approach aims at preventing corruption, and punitive measures as remedy 
and deterrent that would strengthen the accountabillty and the imposition of sanctions 
on the corpt. By preventive measures, the control of corruption from the Hisbah 
perspectiyf can be addressed by moral and religious education and orientation 
designed to be inculcated in Muslims to enhance clear preference for virtuous 
behavior. rhe aim of Islamic law, in this respect, is to build a system that ensures that 
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the righteous individual and the righteous officials who will perfonn the public 
functions will personally become self-deterrent from manifestations of corruption. On 
another side, the deterrent procedure on corruption h,s to do with the implementation 

of the principle of accountability and imposition oflaj1'11 sanctions on the perpetrators 

of corruption in accordance with the provisions of Islamic law. 

The consensus in Islamic law is that all corrupt activities are regarded as offences (sin 

and disobedience) which require worldly accountability and imposition of sanctions 
against the wrongdoers, this in addition to the punishment of the last day against which 

Allah has warned. One of the most essential features of'Hisbab oversight system is the 
ability to detect and confront corruption immediate I; without any iota of opportunity 
given to the corrupt to circumvent or evade and conceal the crime. As laid down by 
the Holy Prophet (PBUH) and demonstrated by his Caliphs, there was no immunity 
from accountability, prosecution and the imposition of penalties to anyone whosoever, 
including the rulers themselves. 

In addition to the foregoing, the study showed that Islamic law created the Board of 
Grievances (Board of Grievances) as an autonomous institution to strengthen the role 
of Hisbah in tackling corruption. The rationale be�ind this initiative of creating an 
institution is to protect individual rights from ,e manifestations of aggression, 
injustice, furpation of properties, abuse of power by the officials, and abuse of office 
in a manner that will create tension or fear to lodge a complaint against the offender. 
Such oversight applied by the Prophet (PBUH) and the Caliphs to strengthen the 
protection of individuals and the society at large ram some of the corrupt acts that 
may be cqmmitted by officials who may exercise 'heir influence in the infringement 
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of the people's rights. And thus, Grievance oversight Fystem in Sharia predated many 
nations that have come to establish such kind of institution today, as is the case of 

Sweden Ombudsman institution, and other nations, such as Canada, United Kingdom, 
Australia, and so on, followed suit by adopting the Swedish approach. This shows the 
extent of the Islamic design for oversight institutions to fight corruption. Building the 
standards of oversight system rests on the everlasting Shariah whose provisions are 

rooted in Quran and prophetic tradition. 

In contrast to the above, findings revealed that even though Iraq is one of the countries 
that much of Muslims. And Islamic law is an +r on the contents oflraqi legal 
code, which contain a constitutional provision stipulate that "Islam is the official 
religion of Iraq and a basic source of legislation". �owever, the shortcomings of the 
adoption of the principles of Islamic Sharia law in regulating most of the affairs of 
society, including the control of corruption was one of the basic features of the 
situation that exists in Iraq. 

The reason for this was that this constitutional text does not give preference for the 
Islamic law, and it does not consider it a main basis for legislation (law-making). The 
constitutiq1 of the country does not also consider the Islamic law as the ultimate source 
for managing and controlling the affairs of the State, but just considers Islamic law as 
one of th� many sources such as custom, international conventions, principles of 
modern in�ernational organizations in the areas 1f democracy, human rights and 
institutionalization of the institutions, principles ff western laws, etc. Hence, the 
constitutional text has not provided, in actual sens1, guaranteed to the application of 
the principles of Islamic law within the legal and institutional framework for most 
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political, administrative and economic systems in Iraq including the system of control 
corruption by the Iraqi SAL 

Therefore, is study found that this challenge constitutes a serious threat that has 
contributed o the wide spread of corruption and has adversely affected the role of the 
Iraqi SAi i combating corruption in accordance with the principles of Islamic law. 
This is becare the Iraqi SAi cannot declare the illegality of certain administrative and 
financial activities and dealings on the basis that such activities are not in line with the 
principles and ethics of the Islamic Shariah, once such activities or conducts are 

allowed by the Iraqi law, then it cannot be outlawed using Islamic law principles as 
the basis. Moreover, most of the laws including th¢ law governing the activities of 
Iraqi SAi t not make any reference to the possi�ility of applying the principles, 
philosophy, and basics oflslam to guide oversight of the activities of the public sector. 
This study also revealed that the inability of the country to apply the philosophy of 
Islamic law led to a wide spread of corruption after tbe US occupation of Iraq in 2003. 
This is as a result of the promulgation of many la1 that legitimize activities which 
are considered from the standpoint of Islamic Sharia as corrupt activities, and which 
are in violation of justice, morality, and the rule oflaw. For instance, the enactment of 
laws that give privileges and immunity to the Presidi"t, the prime minister, ministers, 
members 1r the COR and top officials in the State. These laws also grant the senior 
officials immunity from certain judicial persecutions and the measures that can be 
taken by oversight institutions including Iraqi SAi. 

Thus, the rndings of study concluded that the failure to adopt and utilize Islamic 
principles rd ideology in the framework of Iraqi legislation was main obstacles that 
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has negatively impacted on the efforts and measures taken by Iraqi SAi in fighting 
corruption in the public sector. The Iraqi SAi was unable to outlaw the immunity and 
the privileges or declare them invalid because they enjoy legal backing, whereas they 
are not in accordance with the objectives and principles of Islamic Shariah which 
advocate for equality, rule oflaw, and justice in the allocation of public resources. 

8.3 Recommendations of the study 

This part of the study answers research question five, related to providing criteria and 
recommendations that improve the performance of the Iraqi SAi in combating public 
sector corruption. Arising from the findings of the study which were derived from the 
analysis of laws, data, and the views of the respondents, the researcher makes some 
recommendations that would facilitate removal of the legal obstacles and problems 
facing Iraqi SAi in promoting effective oversight of the activities of conuption. These 
recommen4itions are presented as follows. 

Firstly: Thf constitutional text (in the Iraqi constitution of2005) is vague, theoretical, 
and unspecific as it stipulates the independence of the Iraqi SAT without defining or 
guaranteeing organizational, financial, and functional aspects of autonomy and its 
attendant �egative effects on the performance of Iraqi SAI in the fight against 
corruption. There are executive authority's domirance and executive authority's 
obstructio� of effective actualization of independenre and oversight processes. There 
is also coop-a.diction and inconsistency in the provifion of outstanding conception of 
independefce in accordance with the international standards or Islamic law. The 
constituti�ral provision which makes Iraqi SAi a supreme oversight institution 
saddled �th the responsibility of supervising the activities of the public sector is 
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mentioned i, only one article of the constitution (i.e. article 102), and unfortunately, 
the article ��s not clearly explicate the importance of this institution and its role in 

the protection of public resources and enhancement of accountability and transparency 
I in the activities of the government. 

Given the above explications, this study recommends inclusion of constitutional 
articles or provisions that will expressly and explicitly provide for the independence 
of the Iraqi SAi in a manner that will guarantee reil and absolute autonomy of the 
institution from the executive power and influence in the constitution of Iraq. The 
proposed articles should define the relationship between this institution and the judicial 
authority in a manner that will ensure independence, Also, the articles should define 
the medium or channel of communication and coope,ation with parliament to improve 
public accountability against conupt activities in acfordance with the parliamentary 
system adopted by Iraq after 2003. 

In additioj as the constitutional text (proposed articles) should guarantee real 
operational autonomy to the head of the Iraqi SAi and make him as one of the judges. 
The officials in the institution who are under the supervision of the head of the SAi 
such likewise not be treated like civil servants and subjected to the civil servant 
process, rather they should be granted real mandate to perform their functions without 
fear of any threat whatsoever, from the officials in the government offices. Moreover, 
the financial independence of the Iraqi SAi sho�ld be granted and enhanced to 
guarantee access to adequate finances for the enhancrment of the institution's capacity 
to oversight the activities of the public sector withrut the influence of the executive 
authority. 
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Lastly, the constitutional articles should provide for the ·SAi's unrestricted access to 

infonnation, documents, properties and personnel at all reasonable time; and likewise 

include principles of functional or operational independence through the constitutional 

text on Iraqi SAi's authority to obligate all governmental offices to provide data and 

documents for inspection, audit, and investigation with the capacity to take all 

necessary measures for the protection of public funds and entrenchment of 

accountability including publication of reports, communication with the public, and 

authority to impose sanctions directly on the governmental entities that do not fulfill 

the oversight requirements. 

Also, it is recommended that the reports of the Iraqi SAi be presented before the house 

of representative through the parliamentary commi,ees in a manner that will make it 

binding and open before the public. This process will lead to the presentation of real 

data for the public opinion regarding the management of public resources in Iraqi, 

detection d pursuit of corrupt activities, and invariably gives credence and respect 

to the re of the SAL 

Implementation of the above recommendations would go a long way in removing 

vagueness and ambiguity revolving around the concept of independence and prevent 

any conflicting interpretations regarding the concept. In addition, this will help build 

an effectiv� oversight institution that will inspect the activities of the public sector, 

provide strict protection of public funds. and prevent and deter most potential corrupt 

activities within the explicit constitutional framework. 
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These recommrndations can be facilitated through the competent legislative authority 
to amend the Iraqi constitution based on the suggestions that can be submitted by 

members of Parliament in accordance with the constitutional contexts. Particularly, 
there are actual movements for the amendment of Iraqi Constitution of 2005, at the 
time of US CXfCupation, and it was accompanied by many of the issues that require 

amendment. 

Secondly: In order to put an end to the legal problems resulting from the constraints 
hindering thj effectiveness of the procedures taken by the Iraqi SAi in preventing 
corrupt activities and imposing effective accountability and pursuit measures against 

those activities and the corrupt, this study recommends a holistic review of the 
provisions or the Jaw regarding the Iraqi SAi No. 31 of2011. The review should amend 
the existing rague texts and add new articles for effective accountability and pursuit 
measures. T�is proposed amendment can include the following: 

1: entrenciurent of the independence of the Iraqi SAi from the executive authority and 
guarantee 1 real elements of autonomy based on the constitutional data which were 
pointed to above. 

2: Definition of explicit jurisdiction of the Iraqi SAi regarding the extent to which 
investigation and inspection of all the activities of the public sector offices/entities, the 
governmer officials and political parties can be done. The Iraqi SAi should be granted 
the authority to conduct pre-screening on the identified activities that could be more 
vulnerable to the risks of corruption. Moreover, the power and mandates of the Iraqi 
SAi should involve deterrent means bordering on, imposition of administrative and 
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financial sanctions on the governmental entities and the officials who fail to implement 
the recommendations of the Iraqi SAi, and the governmental entities and the officials 
who are reluctant or late in the provision of documents, records and information 
required for oversight exercise. 

3: Given that the Iraqi SAi has a mandate in detected the corruption activities or 

irregularities (during practice its tasks in audit and inspect government acts or per to 
complaints or reports submitted by individuals or entities like the parliament) and 

collects evidence of corruption. However, the problem is that the SAi cannot enforce 
laws or impose direct sanctions. The inability to impose sanctions directly and the 
limitations on his mandate to strengthen accountability are from the obstacles resulting 
from the ambiguity and contradiction of Iraqi laws. The reason for this is that the 
inability ofre SAi to continue to reach the results ofiits findings of evidence against 
the entities or officials reduces the effectiveness of control against corruption 
activities. te reason is that the Iraqi judiciary (criminal courts) follows long 
procedures 1�0 reach the prosecution of officials. Since corruption crimes need to be 
fast-tracked, it is better to give the institution that bar the disclosure of corruption the 
mandate to follow up proceedings to the end. 

Thus, the [aw should authorize the Iraqi SAi the jurisdiction for direct criminal 
investigation, pursuit, and punishment of the accused before the competent court of 
law fonn1 within the legal framework, or in front 9f a specialized court set by law in 
corruption rases. The court should be saddled with 1rsponsibility of attending to cases 
emanating from the or other integrity entity without delay that may result from the 
slowness rd the complexity of the litigation proc,dures which often lead to neglect 
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or absence of evidence before the Iraqi criminal court which exercise comprehensive 
jurisdiction to hear the cases of all crimes including corruption. To fulfil the 
requirements of these recommendations, this study suggests abolition of all legal 
provisions or texts concerning the immunity of the sinior officials from accountability 

or pursuit, whether such texts are in the law guiding �he Iraqi SAi or other laws. 

Similarly, for the purpose of improving the =r= taken by the Iraqi SAi in 
promoting accountability, the researcher underscores the importance of issuing a set 

of key Jaws that would enhance the effectiveness of the oversight of the activities of 
the public sector. The proposed laws could include 1ew law on financial management 
and public debt management, law regarding transparency of public budget and 
distribution of expenditures in accordance with the perfonnance of the governmental 
entities (value in exchange for money), law on oil and gas to ensure transparency in 
the management of production and the contracts, law on political parties which will 
subject the activities of the parties to the inspection and control by oversight bodies, 
law of disclosure of financial receivables for all the public officials, law pertaining to 
electronic government to improve transparency of the governmental task and rapid 
completion of the oversight exercise, and the law that would guide the operations of 
the civil society organizations, the media, and � independent press in order to 
enhance the legal environment within which the Ira i SAi operates. 

4: In additipn to above, and due to the weakness of he Iraqi COR in implemented the 
results of SAi's investigations about the cases of corruption this study recommends the 
need for activating the Iraqi SAi's efforts in combating corruption by passed a law 
imposed or the COR and parliamentary committees in a mandatory monitoring, 
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follow-up and implement all the reports and investigations carried out and conducted 
by the Iraqi S,r on issues of corruption Also, the rules of procedure of the COR should 
contain text required the formation of parliamentary fommittees from independent 
members of the majority party who is forming a government, for the purpose of 
ensuring follow-up to the Iraqi SAi reports impartially and effectively. 

The implementation of the above recommendations is achievable through the Iraqi 
legislative authority and laws projects that can be submitted by the members of the 
Iraqi COR through parliamentary committees. Also, re Iraqi SAi has the power to 
make proposals or suggestions to the COR regarding the extent of the effectiveness of 

the laws and their appropriateness in oversight of activities of the public sector and the 
fight against corruption. The amendments to the Constitution and laws can reduce the 
corrupt acts, especially those that come due of ambiguity and contradiction in the texts, 
like the current position related to the control the corruption by the Iraqi SAL 

Thirdly: Thf results of this study reveal the presence of constraints and problems 
emanating rm the proliferation of oversight bodies and overlapping of the power 
with Iraqi rl in a manner that disrupt the measures taken by the Iraqi SAi in 
enhancing orersight against corruption. Based on thfse, the researcher recommends 
integration pr amalgamation of the efforts of the Iraqi SAi with the Integrity 
Committee within a legal framework that would ensure effectiveness and speediness 
of oversight exercise and eliminate remove the procedural contradictions and 
incompatibilities including building of a strong oversight system that will possess all 
the measures required for auditing, inspection, and investigation of the corrupt 
activities. 
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Contrarily, as regards the offices of the inspector general in the Iraqi ministries, this 
study recommends abolition of these offices because the offices serve as a serious 

impediment for the oversight bodies and contributed negatively to the problems that 
hinder most of the oversight efforts against corrupt activities. In addition, these offices 
are still part of the governmental entities (Iraqi ministries) which are absolutely 
subjected to the supervision of ministries, despite designating them as independent 
institutions. These offices are not different and distinct from the governmental 

departments for the internal investigation and inspection which exist within all 
government entities. The offices of the inspector general are not creation of the Iraqi 

constitution, but they still operate in accordance with the law of the interim coalition 
authority No. 57 of 2004, which is considered non-elected authority and devoid of 
legitimacy in the present time. 

On the other hand, the researcher recommends that the abolition of the offices of the 
Inspector-General could be replaced by an ombudsman's office that must establish 
entirely independently of the executive branch to follow complaints against 
deficiencies in administrative procedures within public sector institutions. This 
experience has succeeded in many countries such as �ustralia, Canada and others, and 
can be used in Iraq to enhance the effectiveness of control against corruption activities 
including imposing the discipline on corrupt practicr ofthe public officials, alongside 
the Iraqi SAi. 

Fourthly: Due to the findings that show the efficacy of the principles of Islamic law 
in entrenching a comprehensive oversight system on the corrupt activities and the 
corrupt under the framework of Sharia which is der ved from the Quran, the tradition 
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of the Prophet Muhamad (PBUH), and the biography of the righty guided companions. 
The fact remains that the constitutional text on the Sharia law as part of the Iraqi 
Legislation Code and among the basic sources of Iraqi legislation was not 

accompanied by real guarantees that compel the legislature or the public institutions, 

including the Iraqi SAi, in adopt the principles of Islamic law. And because there are 
laws that legitimized some of the corrupt actions froj the perspective oflslamic law 

(e.g., laws concerning the privileges and immunity of senior officials, the financial 
management and public budgets, use of public resources) which contributed to the 
spread corruption and had a negative impact on the Iraqi SAT performance. 

The researc�er, therefore, recommends the need to tackle these problems by reviewing 
and amending the constitutional texts which will ma'f adoption of ideas and principles 
relating to the Islamic law binding and make it among the sources oflaw that must be 
consolidated by the law makers in the laws governing the activities of the society and 
the institutional framework of the public institutions. The law should also provide the 
Iraqi SAi with the authority to establish a specialized department, within the 
institution, that will comprise experts in Islamic jurisprudence who will be performing 
the functions of 'enjoining what is good and forbidding what is evil' as part of the 
effort to strengthen the oversight of the activities offbe governmental institutions and 
development and inculcation of moral and religious senses in the officials of the public 
sector. In addition, this department should be saddled with the responsibility of liaising 
with civil societies and citizens to get their help in detecting corrupt activities and 
mounting public pressure against the corrupt in an effective manner. 
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By granting the Iraqi SAi the right to creation sections to follow up the activities of 
the public ltor, by adhering to Islamic principles relating to ethics and behavior, can 
contribute 19 the building effective rules of control the administrative activities, as well 
as overcome most of the manifestations of corruption that arising from the weakness 
ofreligious faith. Moreover, the principles of the Islamic Shariah must be taken as one 
of the basic standards which must be applied by the Iraqi SAi in the aspect of oversight 

of the activities of the public sector, protection of public resources and fighting against 
corruption, alongside with international standards which were issued by the INTOSAI, 
TI and the UNCAC. 

The achievement of this recommendation lies also in the adoption of these suggestions 
by the legislative authority through the amendment and review of legal texts in 
accordance with the specific contexts of enacted the laws. Generally speaking, the 
implementation of the recommendations above can be taken through the Iraqi 
parliament as the competent authority to legislate jnd control the activities of the 
executive branch. Moreover, it can be said that there is a glimmer of hope for a 
development project of reform the Iraqi institutions rnd enhancing the accountability 
against corrupts. Such reform project is being sought by an alliance of many 
independent Iraqi parliamentarians - including one of the deputies interviewed - who 
have expressed their desire to establish this approach by removing the restrictions and 
obstacles that cause the spread of corruption in Iraq, including making Sharia 
principles r main effectively standards to overcomi these constraints. 

Lastly, it ilrhe belief of the researcher that presentation of the above recommendations 
and the ne�d to implement them is part of the legisfative and moral responsibility to 
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fight evil emanating from corruption through emphasis on the creation of an effective 
oversight system for the Iraqi SAI to combat the corrupt activities that have widely 
spread in Iraq. Similarly, the recommendations le integral part of the religious 
responsibility of each Iraqi citizen, including the researcher. This comes from the 

religious duty that confirmed by Allah and the tphet Muhammad (PBUH) in 
advocating good and forbidding evil and corruption, and demand for reform and 

providing advice. 

Allah says in Surah Hud: 

"And I do not intend to differ from you in that which I have 

forbidden you; I only intend reform as much as I am able. And my 
success is not but through Allah. Upon him �have relied, and to Him 
I return.". "So why were there not among the generations before you 
those of enduring discrimination forbidding corruption on earth - 
except a few of those We saved from among them?". "And your Lord 
would not have destroyed the cities unjustly while their people were 
retrmers". (The Holy Quran, Verses: 88, 116, 117). 

The Prophet Muhammad((PBUH) in many Hadiths jys: 
' 

"The religion is An-Nasihah (Le. the advice)"- (Sahih al-Bukhari, 
Hadith 592); "By He in Whose Hand is my soul, you will enjoin 
righteousness and forbid evil, or Allah shall send down a punishment 
from Him to you. Then, you will supplicate to Him, but He will not 
accept your supplication". (Sunan I Ibn Majah, Hadith 
40P4).;"Everyone of you is a guardian, and responsible for what is 
in �is custody". (Jami at-Tirmidhi, Hadith lj'o. 1926). 
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8.4 Contribution of the Study 

The contribution of this study can be categorized into two aspects, comprising 

theoretical and practical contributions. The theoretical contributions are intended for 

the academic domain and the body of knowledge, whereas the practical contributions 

are designed for practitioners in the field of anti-corruption and community at large. 

8.4.1 Theoretical Contributions 

Firstly, the study contributes to the understanding ofre effects of the legal obstacles 

to the Iraqi SAi performance in fighting corruption lin public sector, with a specific 

emphasis and concentration on the post-Saddam Hussein era. The focus on this stage 

makes the study to be distinct due to changing the nrure of the political system (i.e., 

adoption a parliamentary system) after the US occupation of Iraq in 2003, coupled 

with the spread of corruption on a massive scale. Secondly, the study contributes to 

the body of knowledge and literature by providing additional insights on the legal 

obstacles facing the Iraqi SAi from a legal standpoint. These insights were derived by 

extending literature and knowledge by interviewing experts, academicians and other 

stakeholders to explore the main factors responsible for the weakening role of the Iraqi 
I 

SAi in the face of corruption during this phase. Similarly, the study has evidently laid 

a foundation for future studies. in another meaning, the findings could serve as a 

springboard for other futures studies. 

8.4.2 Practical Contributions 

In practice, the line of inquiry of this study is highly relevant to the following 

categories: 
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Firstly, political leaders, politicians, lawmakers a.tid researchers in the field of 
combating corruption can utilize the results provided by this study toward the 

fonnulation of useful guidelines, policies, and laws on the best effective system of 
controlling corruption by the Iraqi SAi. The study has assisted in identifying and 
discovering the critical problems confronting the Iraqi SAi and how these obstacles 
have hindered the performance of its oversight function in fighting corruption after 
2003, which many of Parliamentarians and stakeholders may be not aware of until the 
present. Especially, this study has brought out to light the factor of lack of application 
of the principles of Islamic law as one of the key legal obstacles for weak oversight on 
corruption. Where this study revealed that the legal obstacles faced by the Iraqi SAT 
were already dealt with by Islamic law. Meanwhile, it explained the reasons that 
prevented the adoption of principles of Islamic law in Iraq, and how to overcome them 
in order to build effective control against corruption by the Iraqi SAi. 

I 

Secondly, the legal consultants would likewise benefit from the findings, which 
defined some of the critical areas which consultants can give proper advice on. 

Thirdly, the international organizations that are interested in providing anti-corruption 
programs to countries (e.g., TNTOSAI, TI, UN, etc.) can utilize the results of the study 
to have a better insight into the reasons behind the alarming incremental level of 
corruption in Iraq after the US occupation, due to mry legal restrictions imposed on 
the Iraqi SAi in the conduct of its tasks effectively. 
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8.5 Suggestions for Future Research 

First and foremost, this study only employed the use of qualitative approach, using 

both face-to-face and telephone interviews. Howe�er, face-to-face and telephone 

interviews do not provide the same interaction and observation as an ethnographic 

research approach. Such the latter approach permits the researcher to become fully 

involved with the participants. The researcher can livf among the participants for the 

purpose of obtaining a detailed and holistic understanding of their problems, and thus, 

future studies can employ ethnographic research as an active part of the study process. 

Secondly, the focus of the study was restricted to thl legal obstacles to the Iraqi SAT 

in combating corruption in public sector and thus did 'ot take into consideration efthe 

private sector activities such as the activities of foreign oil companies, that were later 

observed to have significantly affected the oversight functions of the Iraqi SAi. 

Thirdly, further research on the outstanding issues relating to the legal mechanisms 

and procedures for retrieving the wasted and stolen public funds, which were 

documented by the Iraqi SAT after 2003 against some officials, who escaped out of the 

country. Furthermore, identifying the obstacles that faced the Iraqi SAI in the retrieval 

of funds derived from corruption, including funds that were looted by the US during 

its occupation oflraq calls for further study. 

Lastly, the present thesis has tried to address all the research questions highlighted in 

this study, however, it is recommended that the future authors use a quantitative study 

on this subject using a larger sample size that would help in generalizing and validating 

the findings of the present study. 
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APPENDICES 

APPENDIX (A) Interview Questions- English 

1. In your opinion, what are the criteria of independence that the SAis should be 

based on them? And what are the necessary guarantees of this independence? 
2. Do you think that the Iraqi SAi has independence from the organizational, financial 

and functional? How? And why? Explain this. aspects? So how? 
3. How do you evaluate decision of the Iraqi Supreme Federal Court that considered 

the SAi is an institution subject to the supervision of the Council of Ministers? Do 
you think that this decision wasted principle of the independence the SAi? Can you 
give some examples? 

4. Do you think that subordination the SAi of government directives effects on its 
role in combating conuption? How? 

5. In your opinion, what are the implications of the Jack of independence of the Iraqi 
SAi on its role in the fight against corruption in the public sector? How and Why? 

6. Do you think that the accountability proceeding which granted to the SAi under 
the law 31 of2011 are sufficient to reduce corruption and the protection of public 
money in the Iraqi public sector? And why? 

7. Do you think that the Iraqi SAi has adequate measures to curb corruption? How 
and Why? Explain with examples. 

8. In your opinion, does the inability of the SAi to referral of those accused of 
financial irregularities and corruption cases to ju1iciary directly, contributed to the 
spread of corruption in the Iraqi public sector? Hpw? 

9. Do you think that the jurisdiction of the administrative investigation, which was 
granted to the SAi under Law 31 of2011 is sufficient to strengthening its role in 
combating corruption? Why? 

10. Do you support granting the SAi a direct judicial power to investigate of 
irregularities discovered and imposition of sanctions against violators? How? 

1 1 .  Do  you think that the establishment of a multi-controlled institutions in Iraq (such 
as the Integrity Commission and Inspectors Genera[ Offices) besides the SAi 
contributed to reduced levels of corruption in Iraq after 2003 or not? Why? 
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12. Do you think that the relationship between the SA( and both Integrity Commission 
and the Office of the Inspector General had organized clearly? And to what extent 
the law specified the jurisdictions of these oversight bodies clearly? 

13. Do you think that the multiplicity of oversight iodies has created a problem of 
overlapping and conflicts of jurisdictions between them? How? Can you give 
examples? 

14. Do you support the idea of merging The Integrity Commission and the SAi to work 
together in combating corruption? Why? 

15. What are the principles of Islamic law in combattg corruption? Do you think that 
it is possible to apply now? How? 

16. Do you think that the Islamic oversight institutio1s succeeded in protecting public 
money and in combating corruption? How? 

17. In your opinion, what are the constraints facing the application of Islamic law by 
the Iraqi SAi? Does the text of the Iraqi constitution, Islam as a source of Iraqi 
legislation sources sufficient to adopt the principles of Islamic law? Explain with 
examples. 

18. Do you think. that it is possible to benefit from the Islamic experience of oversight 
in strengthening the performance of the SAi in the detection of financial 
irregularities and combating corruption? 

19. 16. What are the proposed legal reforms and steps that can contribute in improving 
the SAi performance in reduction a waste cf public funds and combating 
corruption in Iraq? 

20. What is your evaluation of the role of the SAi in combating corruption in Iraq after 
2003? 
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APPENDIX (B) Interview Questions-Arabic 
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APPENDIX (C) List of Elite Interviews 

A Legal auditor /Comptroller Control and Inspection November 18, 2015 

B Legal auditor /Comptroller Control and Inspection November 16, 2015 

c Legal director Legal Division November 23, 2015 

D Investigator Legal Division November 19, 2015 

SECOl\"D: Academic Lecturers in the Faculties of Law DATE 

E Administrative I Financial University of Misan November 25, 2015 
Law 

F Administrative I Financial Basarah university December 7, 2015 
Law 

G Constitutional Law Alnahrain University December 2, 2015 

H Constitutional Law University ofDhi Qar December 10, 2015 

THIRD: Judges in Iraqi courts 

I Investigative judge Court of Appeal/ Basra December 22, 2015 

J Judge of felonies Court of Appeal/ Basra December 25, 2015 

K tnvesugeuve judge Court of Appeal/ Misan January 4, 2016 

FOURTH : l\1emhers of the Iraqi parliament 

L Member of Constitution Fonner Member of October 5, 2016 
Drafting Committee of parliament 
2005 

M Parijamentary Oil Current parliamentary September 22, 2016 
committee session 

N Parliamentary Integrity Current parliamentary December 20, 2016 
Committee session 

FIFfH: Respondents of Academic Religious scholar 

0 Sciences of Quranic Baghdad University January 9, 2016 
in-..retation 

p Sciences of Quranic University ofMisan January 7, 2016 
in-retation 

Q IsQnic sciences Basarah university January 13, 2016 

R Ishtnic Jurisprudence University of Kufa I Al- January 2, 2016 
Fiah 
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APPENDIX (D) Lima Declaration on The SAi Independence 

PRINCIPLE' IRAQI SAi Sample of 
POSTION Countries' Position in .(UK, 

Australia, France' 
General PTinCiple ,/ ,/ Section 1. Purpose of audit The concept and establishment of audit is inherent in public financial administration as the management of public funds [epresents a trust. Audit is not an end in 
itself but an 0dispensable part of a regulatory system 
whose aim is to reveal deviations from accepted standards ancJ violations of the principles of legality, efficiency, e�ectiveness and economy of financial 
management arly enough to make it possible to take corrective ac ion in individual cases, to make those accountable accept responsibility, to obtain compensatioj' or to take steps to prcvent--or at least render more ifficull--such breaches. 

' Section s. Independence of Supreme Audit ,/ Institutions x I. Supreme A,udit Institutions can accomplish their tasks objectively and effectively only ifthey are independent of the auditer entity and are protected against outside x influence. 2. Although state institutions cannot be absolutely independent because they are part of the state as a 
whole, Supreme Audit Institutions shall have the 
functional am organizational independence required to accomnlish their tasks. 
3. The establishment QfSu[Jreme Audit Institutions and ,/ the neceSS!!!J! degree ofthc1r jnde(lend�nce shall be laid ,/ down in the Constitution; details may be set out in 
legislation. In particular,adequate legal protection by a 

x supreme couj:t against any interference with a Supreme 
Audit Institution's independence and audit mandate shall be guaranteed. 
Section 6. Independence of the members and officials x 

.,, 

ofSupreme1Audit Institutions 
I. The indcyendence of Supreme Audit Institutions is inseparably inked to the independence of its members. 
Members al)': defined as those persons who have to 
make the decisions for the Supreme Audit Institution and are answerable for these decisions to third parties, that is, the r,embers of a decision-making collegiate 
body or the head of a monocratically organized 
Supreme Al4(1it Institution. 
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2. The independence of the members, shall be ,/ guaranteed bf the Constitution. In particular, the 
procedures fqr removal from office also shall be 
embodied in the Constitution and may not impair the 
independence of the members. The method of 

appointment and removal of members depends on the 
constitutional structure of each country. 
3. In their prqfesslonal careers, audit st.aff of Supreme 
Audit lnstitutipns must not be influenced by the audited 
organizations and must not be dependent on such 
organizations, 

Section 7. Financial independence of Supreme Audit x ,/ 
Institutions 
l. Supreme Audit Institutions shall be provided with the 
financial means to enable them to accomplish their 
tasks. 
2. If required, Supreme Audit Institutions shall be 

entitled to aJtply directly for the necessary financial 
means to the public body deciding on the national 
budget. 
3. Supreme Audit Institutions shall be entitled to use the 
funds allotted to them under a separate budget heading 
as they see fit. 

Section 8. Relationship to Parliament x ,/ 
The independence of Supreme Audit Institutions 
provided under the Constitution and law also guarantees NjOTCLEAR 
a very high pegree of initiative and autonomy, even 
when they act as an agent of Parliament and perform 
audits on its instructions. The relationship between the 
Supreme Au4it Institution and Parliament shall be laid 
down in the Constitution according to the conditions 
and requirelffnls of each country. 

' 

Powers ofStipreme Audit Institutions ,/ ,/ 
Section 10. Powers of Investigation 
1. Supreme {\udit Institutions shall have access to all 
records and documents relating to financial 
management and shall be empowered to request, orally 
or in writing, any information deemed necessary by the 
SAL 
2. For each audit, the Supreme Audit Institution shall x ,/ 
decide whether it is more expedient to earl)' out the 
audit at the institution to be audited, or at the Supreme 
Audit Institution itself. 
3. Either the law or the Supreme Audit Institution (for x ,/ 
individual cases) shall set time limits for furnishing 
information or submitting documents and other records 
including th!l financial statements to the Supreme Audit 
Institution. 

Section 1 1 .  Enforcement of Supreme Audit J nstitution x ,/ 
findings 
l . The audited organizations shall comment on the 
findings of the Supreme Audit Institution within a 
period of lime established generally by law, o, 

specifically py the Supreme Audit Institution, and shall 
indicate the measures taken as a result of the audit 
findines. 
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2. To the extent the findings of the Supreme Audit x ./ 
Institution's findings are not delivered as legally valid 
Md enforceable judgments, the Supreme Audit 
Institution shall be empowered to approach the 
authority which is responsible for taking the necessary 
measures and require the accountable party to accept 
responsibility. 
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Prosecution the Corrupt Practices 

APPENDIX (E) The Iraqi SAi and the Jurisdiction of Criminal Courts in 
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APPENDIX (F) Process of Iraqi SAi to Getting a Mandate on Prosecute the 

Corruption Cases 

First: The Iraqi SAl, ideally, works to audit, monitor and inspect all activities of the 

government entities (Records, documents, contracts, all activities of officials and 

government activities in general) to verify the extent of the government's commitment to 

ensuring the proper application of the laws and the absence of financial and 

administrative deviations that constitute irregularities or corruption crimes. It is, 

therefore, the responsibility of the Iraqi SAT in the exercise of the tasks of inspection and 

scrutiny is to detect corruption, even if there were no complaints from individuals or 

administrative bodies. In addition, the Iraqi SAJ has also the mandate of audit and inspect 

to verify t]).e existence any suspicions about corruption, based on complaints or reports 

submitted by individuals or entities like the parliament. 

Second: I;fthe Iraqi SAi has the important role in detecting the evidence of corruption 

through its mandate of oversight the government aqts, nevertheless, these efforts would 

be not effective, if the completion the procedures of prosecution and trial require new 

procedur� of investigation and collect evidence bV the Iraqi criminal courts. In other 

words, the efforts of controlling corruption by Iraqi SAi will likely fail without at least a 

credible threat of prosecution and punishment for corrupt acts. If rate criminal 

prosecution at the top of the list of necessary corruption countermeasures, and may use 

this gauge to evaluate governments' anti-corruption efforts. However, anti-corruption 

institutions (like SAi) cannot make headway against entrenched public sector corruption 

without the appropriate legal tools in their arsenals to investigate and prosecute those 

crimes, whether directly or through a specialized court. The reason for this, is that the 
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long and complex procedures followed by the Iraqi criminal courts (which consider all 

crimes, i'fluding crimes of corruption) in order to prosecute the perpetrators of 

corruption can contribute to the disappearance of evidence and impunity. Moreover, 

corruption crimes pose unique evidence gathering challenges to law enforcement 

everywhere. Unlike many other crimes, crimes of corruption are carried out in secret. 

The essence of the crime is a covert deal struck lzy two satisfied parties who have no 

incentive to report it, with no independent witnesses. Their detection, therefore, requires 

speeding µp procedures to ensure that perpetrators are prosecuted. Because the long 

procedures to alerted perpetrators to an investigation proceeding by means of 

interrogation before the criminal courts. may give them sufficient time to conceal or 

destroy evidence. 

Third: In result, this pattern of neglecting legal reforms that enhance Iraqi SAi's ability 

to actually investigate and prosecute corruption cases (e.g., directly or through 

specialized criminal courts - which the Iraqi legal system does not prevent from 

establishing) is likely to be main obstacles that most need refonn. 
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APPENDIX (G) Process of Reporting of Corruption to SAi 

l. The Iraqi SAi works to audit, monitor and inspect the activities of 

goyemment entities (Records, documents, contracts, all activities of officials 
and government activities in general) to verify the extent of the government's 
commitment to ensuring the proper application of the laws and the absence 

of financial and administrative deviations that constitute irregularities or 
corruption crimes. It has automatically mandate (per its legal responsibility) 
to detect corruption activities and obtain evidence during practice its task on 
oversight . 

• 

2. lt 1$, therefore, the responsibility of the Iraqi SAi in the exercise of the tasks 
of inspection and scrutiny is to detect corruption, even if there were no 
co�plaints from individuals or administrative bodies. 

3. In addition, the Iraqi SAi has also the mandate of audit and inspect to verify 
thq existence any suspicions about corruption, based on complaints or 
renorts submitted by individuals or entities like the parliament or the 
goyernment entities itself 
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