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ABSTRACT 

This study explains and expends the meaning of livelihood and employment under 

the liberal definitions of the various Articles in the Federal Constitution of Malaysia. 

It also points out the need to fall back on the Federal Constitution as the last bastion 

to safeguard the employments of workmen in Malaysia from unconscionable actions 

of some employers.  More than 88% percentage of awards handed down by the 

Industrial Courts from the years 2005 to 2017 is in the category of dismissal; it is a 

cause for concern and very worrisome trend in terms of protection of employment. 

This research looks at how the Federal Constitution can be utilized and interpreted 

broadly to afford additional protection to fellow workmen from dismissal including 

dismissal due to whistle-blowing activities. It is with fervent hope that with proper 

and appropriate judicial interpretation of the Federal Constitution, the applicability of 

it can be further extended to include protection of right to livelihood in Malaysia. 

With the decided employment law authorities, it is found that the expansion on the 

relevant articles of the Federal Constitution has achieved the intended purpose of the 

utilization of the supreme law to protect the legitimate interest and expectations of 

employees. The current regimes of the Acts of parliaments such as Employment Act 

1955 and Industrial Relations Act 1967 can be further empowered and enhanced in 

their quests to protect the legitimate interest of workmen. Findings from this study’s 

case laws and authorities infer that the synergy between the Federal Constitution and 

Employment Act 1955 and Industrial Relations Act 1967 can provide padded 

protection to the fellow workmen to safeguard their livelihoods from the 

unscrupulous conducts of the employers. It is also found that since the case of Tan 

Teck Seng in 1996 onwards, the Industrial Courts and higher courts in Malaysia 

were daring enough to apply the wide interpretations of the Fundamental Liberties to 

provide the constitutional protection to workmen in Malaysia.                                                                                                                                                                                                                                                                                                                                                                                                                                             
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ABSTRAK 

Kertas kajian ini menerangkan serta memperluaskan lagi makna sara hidup dan 

pekerjaan serta hak hak perlembagaan sepertimana yang termaktub definisi yang 

dijelaskankan dalam Perlembagaan Persekutuan Malaysia. Ia juga menitikberatkan 

betapa pentingnya untuk merujuk kepada Perlembagaan Persekutuan Malaysia 

sebagai rujukan penting bagi melindungi pekerjaan para pekerja daripada tindakan 

buruk oleh sesetengah majikan di Malaysia dalam menangani persoalan tentang sara 

hidup. Statistik Mahkamah Perusahaan Malaysia menunjukkan bahawa lebih 

daripada 88% award yang diberikan oleh Mahkamah Perusahaan daripada 2005 

sehingga 2017 adalah dalam kategori pemecatan kerja, ini merupakan sesuatu tren 

yang membimbangkan. Adalah diharapkan dengan eloborasi terjemahan beberapa 

peruntukan dalam Perlembagaan Persekutuan dapat yang dapat memberikan 

peluasan perlindungan terhadap pemecatan Adalah amat diharapkan dengan 

interpretasi perundangan yang tepat dan sesuai berkaitan Perlembagaan Persekutuan 

niat untuk memperluaskanperlindungan terhadap hak sara hidup dapat dilaksanakan. 

Berdasarkan keputusan beberapa kes undang-undang pekerjaan, didapati perluasan 

terhadap Artikel-artikel Perlembagaan Persekutuan berkaitan telah berjaya mencapai 

niat baik  untuk melindungi hak kepentingan pekerja. Oleh itu Regim perundangan 

yang sedia ada contohnya Akta Kerja 1955 dan Akta Perhubungan Perusahaan 1967 

dapat diperkasakan dan ditambah lagi kemampuannya dalam melindungi 

kepentingan sah para pekerja.Dapatan daripada pengamatan dan pemerhatian kes kes 

yang diutarakan dalam kertas kajian ini menunjukkan bahawasanya perlindungan 

akibat sinergi antara Perlembagaan Persekutuan dan Akta Kerja 1955 serta Akta 

Perhubungan Perusahaan 1967 adalah lebih mantap dan para pekerja di Malaysia 

berpeluang untuk  menguatkan lagi usaha dalam menjaga sara hidup mereka daripada 

dianiayai dan diganggu  oleh majikan yang tidak baik ini. Didapati juga semenjak 

bermulanya kes Tan Teck Seng pada tahun 1996 dan seterusnya, Mahkamah 

Perusahaan dan mahkamah atasan yang lain dengan beraninya mengaplikasikan 

peruntukan tentang kebebasan asasi yang boleh diintepretasikan bagi memberikan 
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CHAPTER ONE 

GENERAL OVERVIEW OF LABOUR RETRENCHMENT AND 

DISMISSAL IN MALAYSIA 

1.0 Introduction 

While employment nowadays is the utmost important way for a workman to earn to 

put food on his table, it is very important to ensure that his fundamental rights to earn 

a livelihood is protected against any arbitral actions by the parties with governance. 

In this aspect, the employers must take all possible actions not to deprive the 

workman his right to earn a living, to work productively, to be paid fair wages, and 

to have his self worth and to contribute to the national economy. A productive 

workforce will contribute positively to the national coffer of Malaysia. 

 

Based on the Table 1.1 below, it infers that from the year 2005 till 2012 more than 

64% of the awards of termination are from the category of misconduct. This is a 

cause for concern for the notion on the just causes or excuses requirements as found 

in Section 20 of the Industrial Relations Act 1967. As such, it is very important for 

the employment law regime to rise to the occasion to protect the security of 

employment of fellow employees in Malaysia. More importantly how can the 

employment law regime move in tandem with the aim to enhance employment 

security?  
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To start off with the application of Common Law principles on contracting, all 

parties are free and at full liberty to contract, to negotiate and to conclude an 

agreement made between them which is enforceable in law. This in law is called the 

doctrine of freedom of contract. 

 

Parties to the contract are duty bound to perform the obligations under the contract 

and this is called the doctrine of sanctity of contract.  

 

Table 1.1  

Industrial Court Statistics on Awards of Termination 2005 – 2012 

 

Types of 

Terminations 

2005 2006 2007 2008 2009 2010 2011 2012 

Constructive 

Dismissal 

22 42 97 126 140 135 91 96 

Employment 

Misconduct 

2144 2051 1200 878 613 608 639 540 

Retrenchments 16 32 422 155 114 67 90 62 

All Others 0 0 402 573 328 479 640 735 

Total 2182 2125 2121 1732 1195 1289 1460 1433 
Source: http://www.mp.gov.my/ms/statistik/analisa-keputusan-kes-kes-pembuangan-kerja-2005-2011 

 

It is perceived that many employment cases with regards security of employment in 

Malaysia had gone through many processes of decision making without giving due 

regards and reference made to the Federal Constitution which had produced various 

implications. The said implications have affected workers in many aspects especially 

in the livelihoods of fellow workers in Malaysia. It is said that the impact is far 

beyond the context of employment only. It also affects the economic and social sense 

of the repercussion when many of the jobless and able workers may have to resort to 

moving away from home base to other places of employment. This may cause family 

serious hardship, when normally the father being the sole breadwinner had to be 
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away from family for work. The repercussion of unemployment does not affect the 

workman alone; the mouths that the workman feed too would be experiencing the 

hardship. It is only fair, just and right that the tenure of employment be fiercely 

guarded.   Majority of the court decisions are very much based on the provisions and 

applicability of the Employment Act 1955 and Industrial Relations Act 1967. 

 

Table 1.2  

Industrial Court Statistics on Awards of Termination 2013– September 2017. 

Number of Cases Settled Versus Number of Dismissal Cases 

 

Details/Types of 

Termination 

2013 2014 2015 2016 2017** 

Settled                              1,795    1,321    1,320 1,254     1,260 

Cases 

Dismissal                         1,562    1,1481    1421  1,109     1,089 

Cases  

Constructive                    86         87         81          51           48 

 Dismissal 

Employment                   567      457       477         291         323 

Misconduct 

Retrenchment                    91       59         57           102        93 

 All Others                       818      545       527         665        625 

 

Percentage (%)                87.0    86.9       86.5       88.4      86.4 

___________________________________________________ 
Source: http://myhos.mohr.gov.my/ebook/istatistik2_2018/index.html#p=2 

 

**January 2017 till September 2017 

1. It infers 87.2% of all the settled cases in Industrial Court from 2013 till 2016, 

were from Dismissal cases. 

2. It infers 86.4.% of all the settled cases in Industrial Court from January 

2017till September 2017, were from Dismissal cases 
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Table 1.3 

Industrial Court Statistics on Number of Cases Registered Versus Number of 

Dismissal Cases 2013 –September 2017. 

 

Details 2013 2014 2015 2016 2017** 

Registered         1,456    1,062    1,303   1,832    1,443 

Cases 

Dismissal           1,288     872     1,106    1,668    1,311 

          Cases 

Percentage (%)     88.5       82.1       84.9     91.1     90.9 

___________________________________________________ 
Source: http://myhos.mohr.gov.my/ebook/istatistik2_2018/index.html#p=2 

 

**January 2017 till September 2017 

1. It infers 87.3% of all the registered cases in Industrial Court from 2013 till 

2016, were from Dismissal cases. 

2. It infers 90.9% of all the registered cases in Industrial Court from January 

2017 till September 2017, were from Dismissal cases. 

 

Many law practitioners and also labour plus industrial relations officers only referred 

to above said provisions and other relevant acts in the handling and solving of the 

matters relating to security of employment in Malaysia. The reference to the Federal 

Constitution of Malaysia was minimal in nature. Rightfully and legitimately, they 

ought to have made clear references to the Federal Constitution of Malaysia in 

matters relating to fundamental liberties as guaranteed by the Federal Constitution. 

The Federal Constitution rightfully ensures protection of all citizens showing 

allegiance to Duli Yang Maha Mulia Seri Paduka Yang Dipertuan Agong. 

 

It is time now for the labour law regime to be proactive, much more liberal, flexible 

and practical in its approach towards solving the problems of the workers. It must 

also protect the fundamental constitutional rights, legitimate expectation and also the 

proprietary rights of the workman of this country as written in the Federal 

Constitution. It is the supreme law of the nation and it is the sweat and blood of 

nation’s freedom fighters bringing the country from a colony to nationhood. Utmost 

http://myhos.mohr.gov.my/ebook/istatistik2_2018/index.html#p=2
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respect and clear and direct reference must be made to the Federal Constitution in 

matters in reference to labour and industrial laws. The employment law regime must 

live the spirit of the Federal Constitution.  

 

Citing from the Federal Court decision of Raja Azlan Shah, Judge in Loh Kooi 

Choon v. Government of Malaysia[1977] 2 MLJ 188, it washeld inter alia that the 

Constitution as the highest law of Malaysia has three basic concept, one being the 

certain inalienable rights for individual citizen such as his fundamental rights, the 

second one is the separation of powers between the states and the federal government 

and lastly the of power between the executive, legislative and judiciary. In summary, 

this country is made up of a government of laws and not men. 

 

 It shows that the Federal Constitution, being the highest law of the nation should be 

embraced and adopted accordingly to afford the much craved and yearned for 

protection of fundamental liberties to the people of Malaysia. In this line of 

discussions, how to apply the provisions in the Federal Constitution to protect the 

livelihood of fellow workers in Malaysia from the unscrupulous and unconscionable 

conducts of some of the employers in Malaysia. This is to make the Federal 

Constitution a living document capable of its applicability at all time and situations, 

when it comes to the livelihood of employees in Malaysia and not merely just a piece 

of legislation left in the closet. 
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1.1 Problem Statement 

Based on the statistics of the Ministry of Human Resources; Malaysia as shown in 

Table(s) 1.1 to 1.3 above, the trend of private sector workers being dismissed yearly 

without good and just cause is a cause for concern. The inferences indicate 

statistically that 82% to 92% of cases at Industrial Courts deal primarily with the 

issues of dismissal. 

 

The security of employment among private sector employees has always been a 

cause for concern. Without adequate legislative protection provided the private sector 

employees may be subjected to unscrupulous and ingenuities of the bad employers in 

driving them workers out of their jobs. The employment law regime in the private 

sector must be adequately equipped to tackle the issues of the protection of the 

security of their employment against arbitral actions of the employers. A more 

powerful legislation must be made available o protect the security of employment 

among private sector employees so that the workmen can continue working without 

fear of arbitral and unlawful dismissal by the employers. The protection of the 

livelihood here can be made even better by relying on the relevant provisions of the 

Federal Constitution to give them workmen a stronger, a more protective and a more 

powerful constitutional protection to make them and to give them more security of 

their employments in the private sector, bearing in mind that Article 135 and Article 

136 of the Federal Constitution are great protective shields for the public service 

employees in Malaysia.  

 

The Malaysian Employers Federation Executive Director Datuk Shamsudin Baradan 

reported in the 3rd January 2018 Sun Daily that 50,000 employees in the private 
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sector is expected to lose their jobs this year. Taking a minimal monthly wage of RM 

1,000 as a denominator, that will compute an amount of RM 50 Million monthly 

loses in income for the out of jobs employees above and a leak in our national coffer 

when these incomes will not be available to generate and turn the economy to 

running efficiently. This certainly calls for more a more protective scheme to protect 

the livelihoods of the workmen in Malaysia.  

 

The aim of protection for the workmen in Malaysia must be wide and strong enough 

to provide the largest amplitude of protection for the workmen so that his survival, 

his livelihood, his personhood, his legitimate expectation to be safe at work, secured 

accordingly so that he can proudly wake up every morning knowing that he got a job 

at a safe working place waiting for him, he will be paid a living wages, the workman 

is safe from unnecessary harassment, he will be accorded a fair trial plus due process 

to get back his employment. 

 

Unfortunately there is an apparent lack of job security among workmen here, this is 

due to the fact the workers may just lose their livelihood at the whims and fancies of 

the employers. Just, fair, reasonable and equitable reasons must be accorded if ever 

any worker is to be dismissed by the arbitral actions of the employers. The 

inadequacies and the weaknesses in the current employment law regime has created 

hardship and difficulties to fellow workmen to hold on firmly to their livelihoods 

against unscrupulous conducts of the employers in dismissing employees without 

just and cause reasonsor making their livelihoods unsecured. 
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The unconscionable employers may achieve their unpleasant results by using many 

unethical methods such as transfer from work base, setting unreasonable quotas, 

reassigning employees from a higher position level to a lower and demeaning 

position without any difference in financial remuneration, thus “making” the 

employees leaves his employment on his own accord. All the repercussions of these 

actions if not dealt with tactfully may either fall within the concept of constructive 

dismissal which is meant to safeguard the genuine interest of the employees who 

were “made” to leave their employments.  

 

The provisions of the Federal Constitution must be read and interpreted liberally, 

widely, generously to afford the widest protection possible to the fellow workmen in 

Malaysia. Rigid and strict construction of the Federal Constitution can only make 

this living charter of this nation a toothless tiger in the drive to protect the people and 

employees in Malaysia. As such, the workmen can fall back to the Constitution if it 

is read and construed flexibly and not too mechanical or strictly. The synergy 

between the Federal Constitution and the relevant acts such as Employment Act 

1955, Industrial Relations Act 1967 and Trade Unions Act 1959 can form a solid and 

firm protection to the workmen in Malaysia. 

 

The inadequacies and weaknesses in the current employment regime can be 

overcome by applying the relevant provisions in the Federal Constitution which are 

generously and beneficently interpreted to provide added and padded protection to 

the security of the employment for the workmen in Malaysia. 
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In the case of Goon Kwee Phoy v. J&P Coats (M) Bhd. [1981] 2 MLJ 136, in the 

decision of the Lordship of Raja Azlan Shah CJ of Malaysia, where he stated that the 

Federal Court see no difference between a termination with notice or a termination 

simpliciter as the end results are the same. The Industrial Court needs to determine if 

the termination was with or without an unfair dismissal. When the employer cannot 

furnish any reasonable excuse or reason, then the Court must conclude that the 

dismissal was an unlawful dismissal. 

 

It is unnecessary to look at the terminology of dismissal or termination because the 

end result is ultimately that the workman losing his job. The Industrial Court need 

not go any further but to submit that ‘the worker was dismissed without just cause or 

excuse” If the employer cannot justify any reason or excuse, His Lordship had 

succinctly opined that technicalities involving termination with notice or simpliciter 

should not be over emphasized as the end result leads to employees losing their jobs, 

what is important is how to protect them from losing their jobs.  

 

In Dreamland Corporation (M) Sdn. Bhd. v. Chong Chin Sooi & Anor [1988] 1 

MLJ 111,the Supreme Court held that hearing or observance of procedural safeguard 

is only applicable to administrative and quasi-judicial tribunals and not simple 

employment tribunal like in this case. In Dreamland case, the company dismissed 

the respondent, its project manager, due to his casual and indifferent attitude towards 

his responsibilities despite admonition. The company by a letter-dated 23rdFebruary 

1984 dismissed him with immediate effect.  The employee claimed the dismissal was 

without any just cause and/or alternatively an unfair labour practice. The dismissal 

further claimed to be breach of principles of natural justice. 
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In Hong Leong Assurance Sdn. Bhd. v. Wong Yuen Hock [1995] 2 MLJ 753, the 

Federal Court opined that the Industrial Court is a better forum for employee to fight 

his case which satisfy the requirement of natural justice than any domestic inquiry, 

thereby it is not fatal to the case it was not conducted 

 

In the Hong Leong Assurance case above, the employee appellant was an insurance 

claims manager who committed employment misconduct by selling motorcar wrecks 

which was against the rules of Hong Leong Assurance. The employee contention 

was that, he was dismissed without being given a chance to be heard by Hong Leong 

Assurance. 

 

The fairness and reasonableness in dealing with the dismissal of the employees must 

be so cogent and apparent that anything short of it would render the dismissal so 

unfair and so unreasonable that no reasonable employer would act in such a way. 

 

Security of employment being the constitutional, proprietary and fundamental right 

of every workman in this country must be equally and safely guarded against 

arbitrary actions of the employer. The supremacy of the Federal Constitution elevates 

the status of a workman to that of constitutional level. The labour law framework in 

Malaysia does not give priority and serious emphasis on the provisions as enshrined 

in the Federal Constitution. The relevant Articles in Federal Constitution are the 

“Article 5 on right to life, Article 6 on right against slavery, Article 8 on equality, 

Article 10 on freedom of association, Article 13 on right to own property and Article 

135(2) on right to be heard.” 
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Without reliance on the Federal Constitution, the current labour law framework is not 

strong and well equipped enough to accord constitutional protection to fellow 

workers in Malaysia. Only with the complementary and ancillary support of the 

Federal Constitution can the current labour laws be strong enough to provide the 

protection as guaranteed by the Federal Constitution. 

 

In Malayawata Steel Bhd. v. Mohd. Yusof Bin Abu Bakar [1994] 2 AMR 983, 

the High Court stated that the absence of domestic inquiry is not a fatality to the case 

but only a thing not regular. Although the wordings of Section 14 Employment Act 

1955 made domestic inquiry mandatory, the absence or a defective domestic inquiry 

can be justified by an employer in the Industrial Court. 

 

In Malayawata case, since 1988, the employee respondent was frequently absenting 

from work without leave and/or valid reasons. He was duly dismissed after the 

company duly complied with the caution system incorporated into the Collective 

Agreement. The employee argued that he was dismissed without any prior domestic 

inquiry being held. This was said to be contrary to the principles of rules of natural 

justice, whereby a chance to be heard must be accorded to the employee before any 

arbitrary action is taken against him.  

 

In Menon v. The Brooklands (Selangor) Rubber Co Ltd [1968] 1 MLJ 15, this is 

a case where it was iterated that when the employee refuses to receive a warning 

letter, this would justify his immediate termination without notice. 
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In the Brooklands Rubber case, the plaintiff, an estate conductor was alleged to be 

careless and negligent when in 1965, there were tangible discrepancies between latex 

net weight from the estate and the factory. The plaintiff refused to sign any letter of 

warning issued to him and refused on few occasions to meet the manager. The 

plaintiff was subsequently dismissed due to insubordination. 

 

In view of Malayawata and Brooklands cases above, even if a workman is 

dismissed without due inquiry or proper notice, he cannot challenge his dismissal if 

the employer can justify his action in Industrial Court. This is a clear clearly going 

against rules of natural justice, which is not disastrous to the case of the employer. 

As such only with reliance to the provisions in Federal Constitution, a workman can 

ensure that his constitutional right to be heard and be treated with fairness can be 

accorded accordingly.  

 

In E.P. Royappa v. State of Tamilnadu AIR 555 (1974) SCR (2) 348 , the Court 

here declared that the right to equality and the arbitral actions of the party with 

governance are both conflicting with each other. This means that both law and 

arbitrariness are never running in a parallel line and will never equate at the end of 

the line. As such, all arbitrary actions are deemed unlawful and must be curtailed 

 

It speaks clearly on the evil of arbitrariness and its effect on layman. If we were to 

allow the employers to arbitrarily deal with the employees at their own whims and 

fancies of the employers. The victim, the bargain-less party would have been the 

employees. It is of utmost and paramount interest that the right to livelihood against 

employers’ arbitrariness be safeguarded and protected zealously.   
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The Federal Constitution must be constructed in generous and beneficent design to 

protect employees in this country. Rigid and pedantical interpretations will limit the 

coverage guaranteed by the Federal Constitution. 

 

In Ng Hock Chan v. Ketua Am Penjara & Ors [1998] 1 MLJ 153, the Federal 

Court discussed on the issue whether a court or an employment tribunal could 

substitute its views on the appropriate penalty for the employee be it dismissal or 

lesser penalty for the employer. The Court opined that the best party to mete out the 

appropriate punishment should be the employer himself.  

 

In Ng Hock Chan case above, the workman incurred debts amounting to more than 

six times the amount of his salary and became liable to a dismissal or a lesser penalty 

of reduction in rank. The court adapting strict and narrow rules of interpretation of 

Public Officers (Conduct and Discipline) (Cap D) General Orders 1980” and Article 

135 of the Federal Constitution disproportionately meted the decision to dismiss the 

workman instead of reducing in rank his position to protect his livelihood.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                        

 

In Pihak Berkuasa Negeri Sabah v.  Sugumar Balakrishnan [2002] 3 MLJ 72, 

this is a Federal Court case that seemed to be a set back to the development of 

constitutional right, employment right and personal liberty in Malaysia. It has to do 

with the denying of the litigant his right to practice law in Sabah due to the narrow 

lexicographic and strict interpretation of Article 5 on right to life in Federal 

Constitution. It was decided that the meaning of personal liberty must be given the 

meaning as a whole and not interpreted generously; the apex court disagreed with the 

liberal interpretation assigned by the appellate court. 
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In case above said, it shows the adversarial repercussion of interpreting the Federal 

Constitution in a strict and narrow fashion. The Court of Appeal of this case however 

adopted a liberal and ambulatory approach to the definition of Article 5 on right to 

life in Federal Constitution. 

 

In Alembic Chemical Works Co Ltd v. It’s Workmen [1961] 1 LLJ 328, 331, 

Gajendragdkar SCJ opined that in interpreting a beneficent legislation, the Court 

must adopt a beneficent rule of construction for the benefit of mankind. 

 

The benefit of the generous and wide interpretation of the Constitution and 

employment legislations must be adopted to the fellow employee to protect the good 

name and his worthiness by safeguarding their livelihoods. 

1.2 Research Question 

Based on the discussions on the background of the study and the problem statement 

as earlier discussed, the research question derived from this thesis as below: 

1. Whether right to life under the Federal Constitution provided adequate protections 

to the private sector employees in Malaysia? 

2. How can the liberal and beneficent interpretations of the Malaysian Federal 

Constitution and the non-enumerated rights be applied to employment and industrial 

laws in Malaysia? 

3. What is the right judicial and constitutional interpretation of the Malaysian 

Constitution in relation to the right to life and other non enumerated rights in 

Malaysia? 
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1.3 Research Objective 

This research intends to look at flexible, liberal and generous interpretations of the 

relevant provisions under the Federal Constitution in order to provide further 

protection to the security of tenure in employment and other rights for private sector 

workmen in Malaysia in order for them to enhance their protection under the Federal 

Constitution.  Specifically, the research objectives of the research are as following:  

1. To analyze the right and appropriate judicial and constitutional interpretation 

to private sector employees’ rights under the Federal Constitution in 

Malaysia.  

2. To examine the right to the security of the tenure of private sector 

employment under the Federal Constitution in Malaysia. 

3. To analyze the scope and application of the principles in the provisions of the 

Federal Constitution in relation to protection of workmen of the Federal 

Constitution to the matters of labour and industrial laws in Malaysia. 

 

1.4 Significance of the Study  

The research is significant in safe guarding the tenure of private sector employment 

of the workmen in Malaysia. By utilizing the wide interpretation of the Federal 

Constitution and the protection guaranteed by the Federal Constitution, it is the 

fervent hope the security of tenure in employment will be duly protected. This is to 

elevate the status of the workers to a Constitutional level, affording them the 

safeguards and protection of their livelihoods, being the reflections of their self-

worth and human dignities. 

 



 

16 

1. Contribution to the body of knowledge. 

It is the fervent hope that this research will value add to the body of knowledge in the 

areas   of constitutional interpretation and the protection of the tenure of employment 

security among the private sector workmen in Malaysia. 

 

2. Contribution to the legal fraternity. 

It is hopeful that this research can be made a point of reference by the employment 

lawyers in Malaysia in dispensing their duties to protect the security of employment 

of their private sector client- employees. This research can also be helpful to the 

Industrial Courts in their inherent duties in upholding industrial jurisprudence and 

justice. 

 

3. Contribution to the society. 

With the interest of the fellow private sector workmen at heart, it is very much 

hopeful that this research will be of benefit to them in terms of knowing their legal 

rights and legitimate expectations when it comes to protecting their livelihoods. The 

society at large could gain the knowledge of the Federal Constitution and relevant 

regime of employment law to be well aware of their employment rights. 

 

1.5 Limitation of Research  

Like all academic research, there were limitations and shortfalls to the writing of this 

research: 

First of all, this research on security of employment and other rights are confined to 

private sector employment only. However important points of law from public 
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service cases are discussed to support and to give this research a much needed solid 

grounding and reasoning. The employment law regime of Employment Act 1955, 

Industrial Relations Act 1967 and Trade Unions Act 1959 are primarily discussed 

along with the Federal Constitution. Occasional reference to General Order 1980 for 

public servants is made when discussing cogent public employment cases.  

 

Secondly, since this paper premises purely on doctrinal research, the research did not 

rely very much the utilization data analysis based on pure statistics. As such vast 

majority of the discussions primarily focused on case laws and precedents and legal 

rules including the liberal construction of the Federal Constitution to discuss about 

the protection of employment to the private sector workmen in Malaysia. 

1.6 Operational Definitions 

In order to add up clarity and by operationalization of the basic concepts in this 

research, it is vital in defining terms and concepts in order to achieve the desired 

results of conveying the correct messages and understandings of the research, as the 

rationale of writing this research is to create awareness to the readers on the 

importance of proper definitions and interpretation of the Federal Constitution. 

 

The Oxford Dictionary defines security as the state of being free from danger or 

threat and the state of feeling safe, stable, and free from fear or anxiety It clearly is a 

situation of a feeling of confidence and not worrying too much of a thing so that one 

gets the feel good factor. 
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The Oxford Dictionary defines employment security as the fact that someone is 

likely to be able to  stay in a job for as long as he or she wants to. 

 

In this context of the research, security of employment it is the feeling of being very 

sure and safe about your employment, be very confident that it will be there for a 

long time to come until there is supervening event that make the workman loses his 

job, in this instance of this research  being dismissed from his employment. Security 

encompasses other constitutional rights and its facets such among others such as 

right to property, speedy trial wages, to be free from sexual harassmentand gender 

discrimination, right of access to justice, right to heard, right to be treated 

proportionately in punishment for misconduct. 

 

Employment according to the Macmillan Dictionary is the work that you are paid 

regularly for a person or company. The Oxford Dictionary defines employment as 

the state of having paid work. Employment here in this research is confined to 

employment under a contract of service in order to be covered by the employment 

law regime of Employment Act 1955 for the basic rights of employees and union 

activities, the Industrial Relations Act 1967 for forum to industrial courts and Trade 

Union Act 1959 for union rights. 

 

Malaysian Federal Constitution is the highest law of the land; the highest law in the 

country. This is the document that articulates the limitations and responsibilities of 

the federal government, with the fourteen states of Malaysia and the people of 

Malaysia including their relations to each other. Part II of the Malaysian Constitution 

http://dictionary.cambridge.org/dictionary/english/stay
http://dictionary.cambridge.org/dictionary/english/job
http://dictionary.cambridge.org/dictionary/english/long
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consists of various articles on basis rights and civil liberties which is the crucial in 

this research on right to livelihood. 

Right to livelihood is the fundamental right and basic amenity enjoyed by every 

workman or employee in Malaysia which must be guarded and protected by the 

Federal Constitution. In this research, it is the right to earn a living, to put food on 

the dinner table and it is the right of every workman or employee in Malaysia to have 

the sense of security in tenure of his employment. 

 

“Contract of Service” means “any agreement, whether oral or in writing and whether 

express or implied, whereby one person agrees to employ another as an employee 

and that other agrees to serve his employer as an employee and includes an 

apprenticeship contract”. It is envisaged in this research that the contract of service 

here denotes an employment contract on a permanent basis. 

 

“Workman” means “any person, including an apprentice, employed by an employer 

under a contract of employment to work for hire or reward” Workman here refers to 

employee too. 

 

“Employer” means “any person or body of persons, whether corporate or 

unincorporated, who employs a workman under a contract of employment, and 

includes the Government and any statutory authority, unless otherwise expressly 

stated in this Act” 

 

“Dismissal” is defined in Oxford Dictionary as the act of removing someone from 

employment or office; discharge. In the research paper, the term dismissal will 
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include ending of tenure of employment whether by termination of contract or 

dismissal be it direct, force and even constructive dismissal. 

 

“Just cause or excuse” although not defined under the Industrial Relations Act 1967 

but it is very vital to an employer to have just cause and excuse in order to dismiss 

the services of an employee. What is meant by just cause and excuse would very 

much depend on what is the reason for dismissal. If the employee or workman had 

committed gross employment misconduct, then just cause or excuse would have been 

totally different as compared to dismissal due to medical reasons, cessation of 

business or retrenchment due to downsizing. 

 

Gopal Sri Ram JCA in Ang Beng Teik V. Pan Global Textile Bhd, Penang 

[1996] 4 CLJ clarified the interpretation of dismissal under section 20 of the Act as 

below: 

...the Industrial Court -- when it comes to decide whether a 

workman was dismissed without just cause or excuse -- is wholly 

unconcerned with whether there was a repudiation by the workman 

of his contract of employment which was accepted by the 

employer, but rather with the much broader question whether what 

happened to the workman was just and equitable. 

 

Rauf Sharif PCA in Federal Court case of Norizan Bakar v. Panzana Enterprise 

Sdn. Bhd. [2013] 9 CLJ 4 states as at page 496 as follows; 

"…. the Industrial Court has the jurisdiction to decide that the 

dismissal of the appellant was without just or excuse by using the 

doctrine of proportionality of punishment and also to decide 

whether the punishment of dismissal was too harsh in the 

circumstances when ascertaining the award under s. 20(3) of the 

IRA.” 
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It was to decide whether the misconduct was so gross that it warrants the punishment 

of dismissal.  

Economic and law analysis is strategized by applying the theory of microeconomic 

to the analysis of legal rules and its application. In this research’s context, it is 

confined the application of opportunity cost or trade-off between choosing the option 

to minimize cost at the same time maintaining the optimal level of workforce to 

achieve economies of scale. 

1.7 Chapterization 

In order to add clarity and flow of discussions in this research, this thesis is divided 

into various topics of discussions for the dissemination of thoughts and legal 

reasoning. This research is divided into several sub topics which are arranged as 

follows:  

Chapter one includes the introduction to the entire research, discussion and 

highlighting the general framework of this thesis. In this chapter too, discussions will 

be centered on and emphasize the importance of the problem statement, the research 

objective will answer the questions raised in problem statement. Summary of the 

chapter will be discussed last. 

 

Chapter two explains on the literature review of the thesis by critically reviewing the 

gist of the research and to incorporate past discussions by various prominent writers 

such as B. Lobo, Cyrus Das, Vanitha Sundra Karean and Gopal Sri Ram formerly of 

Federal Court. The thesis expands further the discussions written by the said writers 

with recommendations made for all the expansion of constitutional rights with 

regards to employment and dismissal. 
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Chapter three discuss about the research methodology applied in this research. This 

research applies the combination of the philosophical and legalistic mode, whereby 

the research looks at the historical origins and the development of employment laws 

in Malaysia in specific. It combines also materials from case laws, articles, Industrial 

Courts decisions and material accessed from the Internet. 

 

Chapter four discusses on the epistemology and jurisprudential approach to rights of 

employment for the employees, taking into consideration the economic analysis of 

right to employment. Strictly confining the economics discussion on the economic 

supply and demand theory with regards to the supply of labour and wages fixing 

mechanism. 

 

Chapter five focuses on the statutory interpretation of our Federal Constitution to 

enable it to afford the needed protection for the employees. Constitutional 

interpretation must be given a separate way of construing rights under Federal 

Constitution as compared to common legislations passed by the parliament.  

 

The chapter six will be the main gist of the thesis, discussing various rights that are 

derived from our Federal Constitution to protect fellow workmen. As per the 

literature review, the rights of employees are further expanded to provide the utmost 

protection to the security of employment of workmen here. 

 

Chapter seven of the research concludes by providing some suggestions and 

recommendations to enhance the protection of workmen through our Federal 

Constitution. 
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1.8 Conclusion 

Based on the above discussion, the author has explained to clear any doubt and 

confusion on the flow and plan of writing this thesis. Starting off with introduction to 

the general overview of the labour retrenchment and dismissal in Malaysia, followed 

in sequent with background of the study, the issues of problem statement, the 

research question, the research objectives, significance of the research, limitation of 

the research, operational definitions of the research, the research chapterization and 

finally the conclusion of this topic. The discussion in this topic will be basis for the 

writing of this entire thesis with the fervent expectation that it will be of knowledge 

beneficial to the readers. 
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CHAPTER TWO  

LITERATURE REVIEW 

2.0 Introduction 

In this topic the author elaborates in precision with regards to the literature review to 

make it a reference and medium of analysis to achieve the goal of the research 

efficiently. The literature review in this research also encompasses the writings of 

several selected authors as below mentioned to avoid duplicity in future research on 

the same subject matter and discussion. 

 

Based on library research and information accessed from the Internet, some previous 

articles discussing on the issues of security of tenure in employment and the Federal 

Constitution in Malaysia was available for the author to expand their thoughts and 

reasoning. Reference is also made to Indian authorities as our Indian judges and 

counterparts are more daring and idealistic when it comes to constitutional protection 

of employment. 

2.1 Security of employment under the Federal Constitution. 

The discussion and expansion of right to life interpretation is not a new area in terms 

of written constitution, various definition from the older constitution like the US 

Constitution and Indian Constitution has daringly and boldly expended the definition 
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of right to life in a liberal plus broad fashion that allowed the construction of the 

constitution to cover as widest possible amplitude and people. In furtherance of this, 

it is good to see the dissenting judgment of Field J in Munn v. Illinois (1877) 94 US 

113, in the case which was decided by the Supreme Court of the U.S.  Where the 

Plaintiff, who was a trader and partner of a warehousing company was found by the 

Court to be guilty for violating Illinois State Laws which provide for maximum 

charges fixing of the warehousing of grain products. He argued that fixing ceiling 

prices is akin to taking of a property without due process of law. The Court upheld 

the Illinois State Laws on fixing of maximum charges and held further on the 

principle of constitutionality on the regulation of private businesses by the 

government in the name of public interest. The case explained that meaning of life is 

not in any way constraint or limited in its range of wideness, the provisions of the 

Constitution has wider amplitude. The right to life provision puts the right to own 

property as the same protection as right to life. He added that except by due process 

of law, no one can deprive any person of his right to life and liberty plus his property 

including his pursuit of happiness. The term ‘life’ must be interpreted liberally to 

mean “something more than mere animal existence and deprivation of right to life 

here includes all those limbs and faculties by which is enjoyed in life.” 

 

In the Indian Supreme Court case of Olga Tellis v. The Bombay Municipal 

Corporation (1986) AIR SC 180, where the municipality of Bombay has ousted 

pavement dwellers in the city to an area outskirt of Bombay, whereby there is no 

actual and visible means to earn a livelihood among the dwellers.  Justice 

Chandrachud concluded that the right to life provided by Article 21 of Indian 

Constitution (equivalent to our Article 5) is much more wider in its amplitude, It 
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does not only mean that life cannot be taken away save in accordance with law. 

“This is only one aspect of the right to life, another equal important characteristics of 

the right to life is the right to livelihood. This is because no one can live without the 

means of living, which is the means of earning a livelihoodthat must be made an 

important part of the right to life. When you deprive a workman his right to 

livelihood and you will also deprive him of his right to life. “ 

 

Gopal Sri Ram, JCA in the appeal case of Tan Tek Seng v. Suruhanjaya 

Perkhidmatan Pendidikan [1996] 1 MLJ 261 decided in landmark fashion that 

Life as per Article 5 of the Federal Constitution must include the right to seek and to 

continue the tenure of employment unless there are good causes and fair procedures 

to remove him from his work. The punishment of dismissal must be spared if other 

forms of punishment such as demotion, suspension or even pay cut can be enforced 

against the wrong doer depending on the gravity of the employment misconduct. 

Dismissal, something similar to an economic death sentence should only be meted 

out as choice of last resort.  

 

Gopal Sri Ram, JCA again in the appeal case of Hong Leong Equipment Sdn. Bhd. 

v. Liew Fook Chuan [1996] 1 MLJ 481, had opined that the word life in Article 5 

of the Federal Constitution must be accorded a broad and generous interpretation, life 

here does not only refer to biological existence, it includes all those characteristics 

that form an important part of living and its quality of living, this includes the right to 

seek and to be gainfully employment. This also” includesthe right to live in a 

reasonably healthy and pollution free environment.” The enjoyment of healthy and 
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pollution free environment was decided correctly forming a part of the protection 

afforded by the Federal Constitution. 

 

The discussions from three different jurisdictions that share the common values of a 

written constitution emphasizes the importance not confining the definition of the 

term life in their own respective constitutions to a narrow, pedantically, strict fashion 

of construction of the constitution which will only rigid and limit the expansion and 

the wider coverage and protection of the constitution.  

 

The US judges as early as 19th century was daring, bold enough, crafty and moved 

away from the originalist view of the constitution to break away from pure literal 

view of the constitution to the much more liberal view of the constitution with an aim 

to provide wider amplitude of the constitutional protection. The Constitution is not to 

be seen in a static but it is meant to live the life of ours’ in a way that it can be a 

guide to us to live in a democratic nation, to enjoy the basic rights afforded by the 

constitution and also to seek and to covered by the wide coverage of the protection 

that can be obtained from the supreme law of the nation. Life includes the facet and 

attributes of personhood, his being in existence, his right to stay alive, and his right 

to breathe must be strongly protected. 

 

The Indian judges began to interpret the constitution in line with aim of protecting 

and enhancing the security of employment of the workmen in the mid-1980s. It was 

great thinker like Justice Chandrachud who moved out of the box to expand the 

interpretation of right to life in Indian constitution to protect and safeguard the 

livelihood of the workmen in India.Life does not only refer to the biological basis of 



 

28 

it but rather it involves other parts and facets of it to make it livable and for the 

survival of the workmen in general. 

 

At home front, Justice Gopal Sri Ram JCA (as he was then)                                                                    

0020 was daring enough and gutful enough to expand the meaning of life in 

accordance to earlier US and Indian decisions to suit the local need to protect the 

livelihood of the workmen in Malaysia. It was only after 1996, that more and more 

judges have applied the decisions in Hong Leong Equipment and Tan Tek Seng to 

support and protect the livelihood of workmen. This is the great leap into industrial 

jurisprudence in Malaysia. The Lordship applied mischief rule as in Heydon’s Case 

(1584) 76 ER 637 to make the interpretation of the Constitution more flexible and 

liberal. 

 

On the other hand, the Federal Courts decision such as Sugumar Balakrishna and 

Kekatong Sdn Bhd v. Danaharta Urus Sdn. Bhd.[2003] 3 CLJ 378 has taken a 

back pedal into liberal and generous interpretation of the constitution and disagreed 

with the court of appeal’s wide and beneficent fashion of interpretation of the 

constitution, it is the author’s view that with a thought and regards to the many 

workmen who lost their livelihoods through unfair dismissals and unscrupulous ways 

of the employers to constructively dismissing the employees, the flexible, liberal and 

beneficent fashion of constitutional interpretation is very much preferred. However 

in Lee Kwan Woh v. Public Prosecutor [2009] 5 CLJ 631,  a case where a 

carpenter was sentenced to death for trafficking ganja, where the accused at High 

Court Ipoh was not afforded the opportunity to make his submission in his defense o 

appeal to the apex court,  the Federal Court revisited the issue on constitutional 

http://www.bailii.org/ew/cases/EWHC/Exch/1584/J36.html
https://en.wikipedia.org/wiki/Case_citation
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interpretation , The unanimity of the Federal Court , where FCJ Gopal Sri Ram 

opined that constitutional rights must be read prismatically and generously, not 

literally. 

 

It was the brilliant decision by the apex court to interpret the Federal Constitution, 

properly in a liberal, wide and prismatic design to provide the widest possible 

protection to the people. 

 

Prof Dr. Ashgar Ali Ali Mohamed, of International Islamic University’s Ahmad 

Ibrahim Kulliyyah of Law1, opined that while businesses need to make money in 

order to survive, they need to be given the right to reorganize the business to stay 

afloat instead of losing money and going into insolvency and get into winding up in 

the end. A balance must be made between the business interest to carry on business 

and to cater to the employment needs of the workmen. Many may resort to 

downsizing and retrench surplus employees; the other option is to sacrifice some 

workers, thereby preserving the viability of business and the employment of the 

remaining workers to continue the going on business. 

 

Prof Dr. Ashgar Ali, further stated that the “right to life in Article 5(1) Federal 

Constitution is not just confined to physical existence only and by declaring that it is 

unlawful to take away another person’s life save by the due process of law, he adds 

this includes the right to quality of life which would includes right to “livelihood”. 

The above definition was further expanded to include among others the right to a 

reputation, Article 5(1) of the Federal Constitution the learned professor further 

                                                 
1http://ijbssnet.com/journals/Vol_3_No_7_April_2012/17.pdf, Accessed Jan 5, 2017                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          
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elaborates that it provides” a substantive right or fundamental right not to dismiss a 

worker from employment except for just cause and excuse as in Section 20 of the 

Industrial Relations Act 1967.” He emphasized that The Article 5 of the Federal 

Constitution stresses the importance of right to livelihood, a priceless possession 

which should not be made a mockery at the whims and fancies of the employer. In 

other words, a worker’s right to security of tenure in employment is a fundamental 

right and to deprive him of such a right without justifiable reasons would not be in 

tandem with the Federal Constitution.” 

 

The learned Professor then further elaborated on the instruments of the International 

Labour Organisation on Security of tenure of employment. 

 

(i) Recommendation No 119 of 1963 

This is said to be the contributing importantly to the promotion of the security of 

employment by giving international recognition to the principle that all employees 

should have security of tenure in employment. Many countries have inserted into 

their national legislations on the requirement of justification in termination of 

employment. It provided that all terminations from employment must be 

substantively justified and fair. Dismissal cannot be allowed due to union activities, 

filing in good faith complaints against employers, participating in proceedings 

against employers, racial grounds, color, sex, marital status, religion, political 

inclination, national extraction or social origin. 
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Unfairly dismissed workers’ remedies are entitlement to appear in a independent 

tribunal or body and if found to be unlawfully dismissed, the workers are entitled to 

reinstatement if not be paid the payments in lieu of reinstatement accordingly. 

 

(ii) Convention No 158 of 1982 

Convention No 158 of 1982 is the expansion of the Recommendation No 119 of 

1963 and Recommendation No 166 of 1982 is supplementary to Convention No 158 

of 1982.  

 

Article 5 of the Convention provides: “The following, inter alia, shall not constitute 

valid reasons for termination:     

(a) union membership or participation in union activities 

(b)  Seeking office as, or acting or having acted in the capacity of, a workers’ 

representative;    

(c)  the filing of a complaint or the participation in proceedings against an 

employer  

(d)  race, colour, sex, marital status, family responsibilities, pregnancy, religion, 

political opinion, national extraction or social origin;    

(e)  absence from work during maternity leave. 

 

Article 7 of the Convention provides for the emphasis on the employee’s right to be 

heard in the event of termination for reasons related to his conduct or performance 

and that he may be able to defend himself against the allegations made.” 
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(iii)Recommendation No 166 of 1982 

Clauses 2(2), excludes these categories of workers from this provision: 

a. “workers engaged under a contract of employment for a a fixed time or 

specific task;” 

b. “workers serving a period of probation or a qualifying period of employment, 

determined in advance and of reasonable duration;  

c. “ Workers engaged on a casual basis for a short time.  

 

Article 7 of the Termination of Employment Convention 1982, against allegations 

regarding his conduct or performance liable to result in the termination of his 

employment; this right may be specified by the methods of implementation referred 

to in Paragraph 1 of this Recommendation. Clause 10 further provides that the 

employer should be deemed to have waived his right to terminate the employment of 

a worker for misconduct if he has failed to do so within a reasonable period of time 

after he has knowledge of the misconduct. 

 

Clause 13(1) provides that a worker who has been notified of termination of 

employment or whose employment has been terminated should be entitled to receive, 

on request, a written statement from his employer of the reason or reasons for the 

termination. 

 

Clause 18(1) provides that” a worker whose employment has been terminated should 

be entitled, in accordance with national law and practice, to –    

(a)  a severance allowance or other separation benefits, the amount of which 

should be based, inter alia, on length of service and the level of wages, 
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and paid directly by the employer or by a fund constituted by the 

employers’ contributions; or (b) benefits from unemployment insurance 

or assistance or other forms of social security, such as old-age or 

invalidity benefits, under the normal conditions to which such benefits 

are subject; or  (c)  a combination of such allowance and benefits. 

 

Clause 19(1) states that “all parties concerned should seek to avert or minimize as far 

as possible termination of employment for reasons of an economic, technological, 

structural or similar nature, without prejudice to the efficient operation of the 

undertaking, establishment or service, and to mitigate the adverse effects of any 

termination of employment for these reasons on the worker or workers concerned”. 

 

Clause 26(1) states “that with a view to mitigating the adverse effects of termination 

of employment for reasons of economic, technological, structural or similar nature, 

consideration should be given to providing income protection during any course of 

training or retraining and partial or total reimbursement of expenses connected with 

training or retraining and with finding and taking up employment which requires a 

change of residence.” 

 

Clause 26(2) provides that the competent authority should consider providing 

financial resources to support in full or in part the measures referred to in 

subparagraph (1) of this Paragraph, in accordance with national law and practice.   

Malaysia did not ratify the Convention No 158 of 1982 of the ILO.  
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Prof.  Dr. Ashgar Ali reiterated the words of Gopal Sri Ram JCA, that in Hong 

Leong Equipment Sdn Bhd v Lieu Fook Chuan & Anor  [1996] 1 MLJ 481, that:   

“It cannot be gainsaid that Parliament intended to elevate the 

status of a workman as defined in the Act from the weak and 

subordinate position assigned to him by the common law to a much 

stronger position” 

 

 The protection of workman under “Section 20 of the Industrial Relations Act 1967” 

must be elevated to a higher and stronger position by up lifting the workman’s 

employment to a protection of a constitutional level. 2 

 

Prof Dr Kamal Halili Hassan from Law Faculty, UKM explained that the only 

reference for the protection of employment for private sector workmen come from 

the “Right to Association under Article 10 (1)(c) and Right to equality under Article 

8 of the Federal Constitution., there is however a clear protection in the form of 

Article 135(2) of the Federal Constitution, which is on the reasonable opportunity of 

the right to be heard before a dismissal can be meted out on public servants. 3 

 

Prof. Dr. Kamal did iterate and rationalize that during the construction of the Federal 

Constitution, the biggest employer during this time was the government, and 

naturally the protection of the public service employees was given the adequate 

protection.  Given the development and fat growing economy of Malaysia, Prof Dr 

Kamal viewed that the Constitutional protection including Article 135(2) of the 

Federal Constitution may be extended to cover private sector workmen too. 

 

                                                 
2 http://ijbssnet.com/journals/Vol_3_No_7_April_2012/17.pdf, Accessed Jan 5, 2017                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          
3 Kamal Halili Hassan. The Right of Employees In Dismissal Cases Under The Federal Constitution [2011] 1LNS(A) xxii 
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According to Prof Dr Kamal, 4The right to natural justice, which has its origin in 

Common Law, is based on two pillars: Firstly, the right to be heard and Secondly, 

the right to be adjudicated fairly. The first pillar of industrial justice, i.e. the right to 

be heard requires that employee cannot be condemned unheard. In other words, there 

should be an opportunity given to the employee to answer all the accusations or 

allegations of misconduct made against him. The second pillar talks about the right 

of the employee not to be judged or adjudicated unfairly. The person who or the 

panel which makes the decision affecting the employees should not be biased or seen 

to be biased. 

 

Prof Dr Kamal Halili Hassan, explained that every workman in Malaysia has the 

right to adjudication. This involves bringing an industrial case to Labour Court, 

Industrial Court or even Civil Courts. The process of a workman who is dismissed 

getting to Industrial Court will be first, the conciliatory level; second, the reporting 

level; third, the referral level and finally, the adjudicator level at the Industrial Court. 

If there is no referral from the Minister, the workman is entitled to apply for Judicial 

Review at the High Court to challenge the non –referral of the Minister. 

Alternatively workman can litigate at the civil courts, the set back is civil courts can 

only subject to the amount of wages or indemnity in lieu of notice. Civil courts 

cannot order back wages and reinstatement or payment in lieu of reinstatement.5 

 

On the right to representation as it is a constitutional right of every person to be 

represented by a counsel of his choice. However it must be noted that Section 

“Sections 19B and 20(6) of the Industrial Relations Act 1967 disallow workman 

                                                 
4 Ibid 
5 Kamal Halili Hassan. The Right of Litigants In Employment Disputes In Malaysia [2011] 1LNS(A) xx 
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from being represented by an advocate, adviser, consultant or by any other person in 

conciliation proceedings.” 

 

Sections 27(1)(d) of the Industrial Relations Act 1967stipulates “inter alia that a 

workman can only be represented by a lawyer with the permission of the president or 

Chairman of the Industrial Court.” The Court of Appeal decision in Marathaei 

Sangupullai & Anor v. Syarikat JG Containers (M) Sdn. Bhd &Anor[1998] 8 

C.L.J. 356, where Gopal Sri Ram JCA, on behalf of the Court observed that the 

opening words of “section 27(i)(d) of the Industrial RelationsAct 1967” stipulates are 

very clear and wide. Gopal Sri Ram JCA further said that the words "any 

proceedings" must mean "any proceedings under the Act" and thus they must include 

non-compliance proceedings under section 56  of the Industrial RelationsAct 1967 as 

such it means that based from the decision of the Court of Appeal in Marathei 

Sangulullai, workman now have the right to representation in all proceedings before 

the Industrial Court. 

 

The right to plead mitigation was brought up in private sector employment case of 

Said Dharmalingam Abdullah v. Malayan Breweries Sdn Bhd [1997] 1 C.L.J. 

646, the Federal Court decided that a right to a plea of mitigation is crucial to the 

extent that if it were denied, it would affect the legality of the dismissal of the 

workman by the employer. In this case, the right to plead mitigation was not 

provided to the employee and as a result the Court held that the domestic inquiry was 

considered defective. A defective inquiry was as good as no inquiry and the Court 

observed that for a workman who is governed by the “Employment Act 1955”, the 

absence of a domestic inquiry prior to his dismissal is fatal. 
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There are several remedies available for a dismissed workman; the present remedies 

available are reinstatement, back wages (up to 24 months) and compensation in lieu 

of reinstatement. It must be made known that order of reinstatement is not a normal 

remedy at common law. Under common law, if the workman’s dismissal is upheld, 

then the workman loses his job and if it is not upheld, he will still not be reinstated 

because he is only entitled to damages. The remedy of reinstatement in the Industrial 

Relations Act 1967 was to mitigate the "harshness" of the common law principles 

that never recognized reinstatement as a remedy. 

 

Noraishah Bt Daud6, wrote that job security is a condition in which employees feel a 

lack of assurance on their work to remain stable from day to day, week to week and year to 

year. On another definition, job security is defined as individuals who keep working with the 

same organization without weakening the aspect of seniority rights, wages, retirement and so 

on. Job security is a condition in which the organization provides stable employment to 

workers. In the context of her research, job security is a guarantee of employment, including 

retirement security, job insecurity, which threatens the life and work of employee positions 

in the company, and the fear of losing his job. 

 

Job insecurity referred not only to the worker’s uncertainty of his continuation of work but 

also other dimensions such as opportunity of getting a promotion or the possibility of getting 

a temporary termination. The longer the period of a person’s job insecurity, hence will 

reduce the job satisfaction and increase the physical symptoms, it was discovered that 

individuals who find it difficult to get jobs which are comparable with their current jobs 

everywhere else, are prone to health problems. Job insecurity is related to severe physical 

and mental health, dealing with high risk of injuries in the workplace. Job insecurity is also 

                                                 
6 Noraishah Bt. Daud. Job Security And Well-Being Among Private Workers In Malaysia. 

www. penerbit.uthm.edu.my/ojs/index.php/jtmb/article/download/1630/1073 ( 1 Aug 2017) 
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related to hypertension, fatigue, sleep disorder, pain, depression, sadness, risks of mental 

health, poor health and prone to various infections. 

 

Based on Noraishah Bt Daud’s findings of this study, it shows that the level of job security 

of the employees in the private sector is high with 70.8 percent. The workers consider that 

the jobs they have now is still secure and they still feel safe. They also do not fear of losing 

their jobs and assuming they can still continue to work in the organization to which they 

belong. This also gives the meaning that the state of the economic recession that hit our 

country does not give pressure on the job security of the employees in the private sector 

whom are involved in this study. 

 

B. Lobo7, a prominent employment lawyer in Malaysia, discussed eloquently on the 

topic above, discussing in detail on the right to livelihood under the Federal 

Constitution. Lobo’s primary discussion is centered on the protection of right against 

dismissal only. The learned Counsel discussed on using the Federal Constitution and 

expansion of its liberal interpretation to afford the padded protection to the fellow 

workmen in Malaysia. Mr. Lobo opined that Article 5(1), Federal Constitution of 

Malaysia which states that “No person shall be deprived of his life or personal 

liberty saves in accordance with law and Article 8(1), Federal Constitution of 

Malaysia which states that “All persons are equal before the law and entitled to 

equal protection of the law”, the expression “law has been defined by Article 160(2), 

Federal Constitution of Malaysia to include written law, the Common Law in so far 

as it is in operation in the Federation or any part thereof , and any custom or usage 

having the force of law in the Federation or any part thereof.” 

Written law includes “the Federal Constitution and the Constitution of any state..” 

                                                 
7 Lobo, B. “Security of tenure in employment – Constitutional and proprietary rights of employees” [1996] 3 MLJ 
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As such the twinning effect and combination of Article 5 and Article 8 together has 

amplified the protection provided by the Federal Constitution. The determination of 

fair procedures which falls within Article 5 of the Federal Constitution which need 

to be fit in to the case particularly and fair punishment meted out the dismissed 

employee which come within the ambit of Article 8 of the Federal Constitution on 

fairness and equality. The strong combination of both Articles will work as a shield 

of protection against unjust dismissal.  

 

“Section 20 of the Industrial Relations Act 1967” states that: 

“20(1) Where a workman … considers that he has been dismissed 

without just cause and excuse …. he may make a representation in 

writing ….to be reinstated in his former employment...” 

 

Section 20 is said to be a piece of beneficent social legislation as this section 

provides a “remedy” section with its bedrock based on Article 5 and Article 8 of the 

Federal Constitution as this section “do not create a cause of action but a remedy for 

a pre-existent cause of action in the form of the fundamental liberties in Article 5 and 

Article 8 of the Malaysian Constitution.” The absence of substantive rights in Section 

20 is the indication of the parliament that for the workman not to be dismissed 

unjustly, reference must be made to Article 5 of the Malaysian Constitution   In 

Chan Soon Lee v. Menteri Sumber Manusia Malaysia  [1998] 5 CLJ 133, it was 

held that the main objective and purpose of the  “Industrial Relations Act 1967” is to 

strike a balance between the right of a workman to earn a  livelihood as against the 

right of the employer to dismiss his workman upon just cause or excuse. The right of 

an employee to make a living out of his employment must be guarded whereas the 

right of the employer to organize his organization and head counts must be permitted 

to allow the employer to continue operating. 
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The constitutionality of both Tan Tek Seng and Hong Leong Equipment when it 

comes to the issue of security of tenure in employment are soundly based and 

characterized within the framework of the Malaysian Constitution. It is to be noted 

that only the parliament can create rights not made available in Common Law.   

 

The Article 5 of the Federal Constitution provides the substantive rights and the 

“Section 20 of the Industrial Relations Act 1967” provides the remedy.  Mr. Lobo 

further opined that it was right and appropriate for the Court of Appeal in both Tan 

Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan [1996] 1 MLJ 261 and 

Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan [1996] 1 MLJ 481 to 

interpret and to include right to livelihood under Article 5 of the Constitution. 

(Likewise as done by the Indian Supreme Court when interpreting the Article 21of 

the Indian Constitution this is pari materia with the Malaysian Constitution).In 

Francis Coralie v. Union of India 1981 AIR 746 SC. The Indian Supreme Court at 

page 849 gave an interesting guideline in the construction of “right to life” in Article 

21 of the Indian Constitution, Bhagwati J said that:  

“The fundamental right to life which is the most precious human 

right and which forms the arc of all other rights must therefore be 

interpreted in a broad and expansive spirit so as to invest it with 

significance and vitality which may endure for years to come and 

enhance the dignity of the individual and the worth of the human 

person … the right to live with human dignity and all that goes 

along with it namely, the bare necessities of life such as adequate 

nutrition, clothing and shelter over the head and facilities for 

reading, writing and expressing in diverse forms, free moving 

about and mixing and co-mingling with fellow human beings” 

 

http://en.wikipedia.org/wiki/Case_citation
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Mr. Lobo 8added that “the right not to be unjustly dismissed except in accordance 

with law is provided for under Article 5 of the Constitution “and the remedy for that 

breach is found in Section 20 of the Industrial Relations Act 1967. The Federal Court 

in Hoh Kiong Ngan v. Mahkamah Perusahaan Malaysia& Anor [1995] 3 MLJ 

369, applied the correct approach and liberal construction of Article 5 of the 

Constitution and Section 20 of the Industrial Relations Act 1967 when it decided that 

it was the wider Contract of Employment Test to be applied in determination of a 

whether the claimant is a workman or otherwise.  The spirit and principles evolving 

around Hoh Kiong Ngan at page 707 states “that fundamental rights in the Federal 

Constitution, which is the right to livelihood must be given a liberal and wide 

interpretation.” 

 

“Section 20(1) Industrial Relations Act 1967 states inter alia that where a workman 

considers that he has been dismissed without just cause or excuse.” The term excuse 

denotes certain kind of reasoning before the workman’s dismissal can be held to be 

fair. It is an order needing the employer to give reasons for his decision on dismissal. 

As per Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan [1996] 1 MLJ 

481, it is submitted here that a job which is a property of the personhood of a 

workman must not taken away arbitrarily, if it is taken away then it entails the duty 

to give reasons for taking away his property in his job. 

 

Mr. Lobo further opined that as per Tan Tek Seng v. Suruhanjaya Perkhidmatan 

Pendidikan [1996] 1 MLJ 261, whereby a public servant is entitled to a pre 

dismissal inquiry as enshrined in the Article 135(2), Federal Constitution and 

referring to the decision of Gopal Sri Ram JCA in Hong Leong Equipment Sdn. 

Bhd. v. Liew Fook Chuan [1996] 1 MLJ 481 has a combining effect of inferring 

                                                 
8 Ibid 
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that the workman in the private employment too has fundamental right to procedural 

fairness including pre dismissal inquiry.  

 

In short, Lobo’s assertions9 and opines that the reliance of Court of Appeal on Article 

5 and Article 8 on both Tan Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan 

[1996] 1 MLJ 261 and Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan 

[1996] 1 MLJ 481 case “as the bedrock for a workman not to dismissed without just 

cause and excuse which are the reason for and the manner of dismissal which is said 

to be sound and just due to reasons as below: 

i. The application and utilization of mischief rule in statutory and also 

constitutional interpretation. 

ii. The Malaysian Parliament’s desire to provide remedy in dismissal is found in 

Section 20(1) Industrial Relations Act 1967” states inter alia “that where a 

workman considers that he has been dismissed without just cause or 

excuse lends support to the brilliant decisions in Tan Tek Seng v. 

Suruhanjaya Perkhidmatan Pendidikan [1996] 1 MLJ 261and Hong 

Leong Equipment Sdn. Bhd. v. Liew Fook Chuan [1996] 1 MLJ 481 

on the interpretation of life to include right to livelihood in the supreme 

law of Malaysia; the Federal Constitution. 

iii. The interpretation of Article 5 of Federal Constitution which is in pari 

materia with Article 21 of the Indian Constitution and supported by the 

remedial “Section 20(1) Industrial Relations Act 1967” which states inter 

alia that “where a workman considers that he has been dismissed without 

just cause or excuse” support further that Tan Tek Seng v. Suruhanjaya 

Perkhidmatan Pendidikan [1996] 1 MLJ 261and Hong Leong 

                                                 
9 Lobo, B. “Security of tenure in employment – Constitutional and proprietary rights of employees” [1996] 3 MLJ 
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Equipment Sdn. Bhd. v. Liew Fook Chuan [1996] 1 MLJ 481 were 

correct in following The Indian supreme Court’s decision making. 

iv. The point that the broad, liberal and wide interpretation of the term workman 

in The Federal Court decision in Hoh Kiong Ngan v. Mahkamah 

Perusahaan Malaysia & Anor [1995] 3 MLJ 369 is greatly appreciated 

and should be followed religiously.  

v.       Due to the fact, protection against dismissal is a fundamental right 

guaranteed by Article 5 of Federal Constitution, the speaking order of 

giving reasons for dismissal must be followed strictly. 

vi.      Both Tan Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan [1996] 

1 MLJ 261and Hong Leong Equipment Sdn. Bhd. v. Liew Fook 

Chuan [1996] 1 MLJ 481 being Court of Appeal decisions were 

approved by the majority judgment of Edgar Joseph Jr FCJ  in the Federal 

Court decision of R. Ramachandran v. Industrial Court of Malaysia 

[1997] 1 MLJ 145, and where in  R. Ramachandran the “Chief Justice 

Eusoff Chin while distinguishing R v. Barnet London Borough Council 

[1983] 1 AC 309 stated that”: 

“…this (R v. Barnet) is not a case of workman’s right to 

his job and livelihood which is of a fundamental 

importance”.  

 

 

It appears that that the interpretation of Article 5 and 8 of Federal Constitution in 

both Tan Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan [1996] 1 MLJ 

261and Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan [1996] 1 MLJ 

481 have been accepted and approved by the apex court of Malaysia and rightfully it 

should be followed and respected by others. 
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Cyrus Das, a well-known and prominent civil lawyer10, discussed predominantly on 

the liberal interpretation Article 5. He went on discussing his fear on narrow 

interpretation of Article 5, the error of reading of Article 5 and Article 8 as having 

separate existence and the reading of the word “law” in the phrase “save in 

accordance with law” under Article 5 as any law duly passed by parliament. He 

added on that a liberal and combining effect of Article 5 and Article 8 should be read 

together to give more impact and coverage of the Federal Constitution to the people 

of Malaysia. 

 

Dr Das11 reemphasized on the importance of Article 4 on the supremacy of the 

Federal Constitution, the grundnorm or the basic law to all other laws is subjected to. 

He distinguished the notion of a written constitution which falls to be “interpreted 

according to the design and fashion chosen by the interpreter and constitutionalism 

which is an ideal and a goal.”The age old competition between the literalist and 

pedantic approach to constitutional construction on one hand and the generous and 

liberal approach on the another had add on more headache to the existing mode of 

constitutional construction.  

 

With greater awareness fundamental liberties and legal rights brought upon a higher 

expectation on the constitution as a charter in the protection of life and liberties in all 

its manifestations. For example the narrow lexicographic interpretation of basic 

rights in the Indian Constitution as found in the case of A.K. Gopalan v. Madras 

[1950] SCR 88was discarded and thrown away by the later decision of Maneka 

                                                 
10 (2002) xxi No 4 at p 68 
11 Ibid 
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Gandhi v. Union of India AIR 1978 SC 597, where a dynamic approach to 

fundamental rights must be given expansive interpretation accordingly. 

 

On local shore, the Federal Court decisions such as Sugumar Balakrishnan v. 

Pengarah Imigresen Negeri Sabah [1998] 3 MLJ 308, and Kekatong Sdn. Bhd. v. 

Danaharta Urus Sdn Bhd  [2003] 3 CLJ 378  which applied very narrow, pedantic 

and strict construction of the fundamental rights in the Federal Constitution which is 

a set-back in the development of constitutional rights and personal liberty must be 

jettisoned by the proper wide, liberal and flexible construction as per Gopal Sri Ram 

in the Federal Court case of Lee Kwan Woh v. Public Prosecutor [2009] 5 CLJ 

631 Dr Das was concerned about: 

a. “The narrow and pedantic interpretation given to the words life and liberty in  

Article 5, Federal Constitution.” 

b. The reading of Article 5 and Article 8 Federal Constitution as having separate  

existence; when both of the Articles should be read together and 

c. “The reading of the word law in the phrase saves in accordance with law  

under Article 5 and Article 8, Federal Constitution as any law duly passed by 

parliament”. The word law ought to have been given a wider definition. 

 

He stated that the Privy Council stipulated the proper approach to be taken in the 

interpretation of the fundamental rights provisions of a written constitution based on 

the Westminster model.  
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First, in Hinds v. The Queen [1976] 3 AER 356. , the Privy Council lambasted the 

approach of interpreting a constitutional document by applying the canons of 

construction applicable to ordinary legislation.” 

 

Secondly, in Minister of Home Affairs v. Fisher [1979] 3 AER 21, Lord Diplock 

suggested the theory that a written constitution based on the Westminster model was 

a document sui generis calling for principles of interpretation of its own’ and said 

further that it called for a generous interpretation avoiding the austerity of tabulated 

legalism, suitable to be given to individuals the full measure of the fundamental 

rights and freedoms. 

 

Dr Das discussed in passing the decision of Gopal Sri Ram in Tan Tek Seng v. 

Suruhanjaya Perkhidmatan Pendidikan [1996] 1 MLJ 261 where the JCA opined 

that the judges should when discharging their duties as the interpreters of the 

supreme law, must adopt a liberal approach in order to implement the true intention 

of the framers of the Federal Constitution. Such an objective can only be achieved if 

the expression life under Article 5, Federal Constitution is given a broad and liberal 

meaning. 

 

He explained that the Court of Appeal decision in Sugumar Balakrishna where” it  

adopted the approach in Maneka Gandhi’s case that the life and liberty provision, 

and the equality provision, are inter-related and give support to each other; they 

should not be read as having a separate existence. This was the interpretative 

dynamism suggested by Bhagwati J in Maneka Gandhi”. 

 

http://en.wikipedia.org/wiki/Case_citation
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The reading of Article 5 and Article 8 Federal Constitution should be approached as 

having concurrent existence. The combination of both the Article 5 and Article 8 

when read together will provide wider and synergized protection to the people, in 

this case to the fellow workman in Malaysia. 

 

On the reading of the word law in the phrase saves in accordance with law under 

Article 5 and Article 8, Federal Constitution, Dr Das referred to the case of Ong Ah 

Chuan v. PP [1981] 1 MLJ 64, a Privy Council case from Singapore where it was 

held that “law refers to a system of law which incorporates fundamental rules of 

natural justice.”  Lord Diplock held that: 

“In a constitution founded on the Westminster model and 

particularly in that part of it that purports to assure to all 

individual citizens the continued enjoyment of fundamental liberties 

or right, references to “law” in such contexts as “in accordance 

with law”, “equality before the law”, “protection of the law” and 

the like, in their Lordships’ view, refer to a system of law which 

incorporates those fundamental rules of natural justice that had 

formed part and parcel of the common law of England that was in 

operation in Singapore at the commencement of the Constitution. It 

would have been taken for granted by the makers of the 

Constitution that the “law” to which citizens could have recourse 

for the protection of fundamental liberties assured to them by the 

Constitution would be a system of law that did not flout those 

fundamental rules. If it were otherwise it would be misuse of 

language to speak of law as something which affords “protection” 

for the individual in the enjoyment of his fundamental liberties, and 

the purported entrenchment (by Art 5) of Arts 9(1) and 12(1) would 

be little better than a mockery.” 

 

 

In Cheow Siow Chin v. Timbalan Menteri [1986] 2 MLJ 235, Harun J opined that 

the word law in Article 5, Federal Constitution includes principles of natural justice 

as such the requirement of a prior inquiry must be read into the Restricted Residence 

Ordinance. 
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The word “ law is defined in Art 160(2) as including written law and common law, 

and written law in turn is defined as including the Constitution”. It also permitted the 

incorporation of common law principles and the common law rules of natural justice 

were an aspect of procedural law. As such the preferred interpretation of law in the 

Federal Constitution should take cognizance of the inclusion of the rule of natural 

justice. The bigger picture of law should premise itself on justice, being the core 

basis of law. Law must come into play when it deals with human rights and 

fundamental liberties of the people. 

 

Gopal Sri Ram, former Federal Court Judge, Malaysia12, expended the various rights 

under the Federal Constitution and discussed in his most fashionable style of writing 

Constitutional rights with references and authorities from many jurisdiction including 

India, Britain and other Commonwealth jurisdictions plus our very own classical 

landmark cases too.  Justice Gopal Sri Ram included other and various rights as 

found in Article 5, Article 6, Article 10, and Article 13 of the Federal Constitution. 

The admirable Gopal Sri Ram, JCA discussed about 5 rights of employment which is 

guaranteed by the Federal Constitution.  

 

In the Federal Constitution one can find a number of “non-enumerated fundamental 

rights emerging from the rights enumerated in Part II of the supreme law on 

Fundamental Liberties.”  However the emerging of those non enumerated rights will 

only occur if our courts construct the Federal Constitution as it must be interpreted 

accordingly, which is, in a broad and liberal and to interpret the Constitution like a 

last will and testament then that is what it will become eventually.  

 

                                                 
12 [2007] 1 MLJ at clxxii 
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The Court must interpret the Constitution in a generous manner that is to say the 

interpretation that is not legislative, not mechanical and not strictly literal. The 

Constitution must be read as a whole and it must be examined without giving undue 

weight to any part of the constitution itself. 

 

Gopal Sri Ram, widely recognized in the industrial relations field as the father of 

Industrial jurisprudence in Malaysia has assisted enormously in uplifting the status of 

workman in Malaysia to a Constitutional level. The famous decision in landmark 

industrial cases such as Tan Tek Seng and Hong Leong Equipment has made the 

protection of the security of employment to a Constitutional status. Right to 

livelihood can be inferred from the expending and mischief interpretation of Article 

5 Federal Constitution on right to life.  Vanitha Sundra Karean13 explained on the 

contribution of Gopal Sri Ram since Tan Tek Seng by introducing this new 

constitutional right to livelihoodby relying on the factual basis of Article 5 and 

Article 8 Federal Constitution which has a pari materia equivalence in the Indian 

Constitution. Article 39(a) of the Indian Constitution which provides that “ The State 

shall in particular direct its policy towards securing that the citizen, men and women 

equally , have the right to an adequate means of livelihood“. 

 

The Indian Constitution is added by the Directives Principles of State Policy. Vanitha 

Sundra Karean 14opined that since we do not have an equivalent of Article 39(a) of 

the Indian Constitution and the aid of Directives Principles of State Policy, the 

reliance on the Indian legislations and case laws do not hold water and lack of 

judicial basis to follow them. Gopal Sri Ram JCA, however opined that since we 

                                                 
13 Vanitha Sundra Karean. ”The Constitutional right to livelihood as a developing field in Malaysian Labour Jurisprudence” 

[2007] 5 MLJ 
14 Ibid 
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have a dynamic living charter which is the Federal Constitution, the failure of 

common law to protect the workman from arbitral actions of the unscrupulous 

employers can be overcome by the Courts turning to the supreme law of the land for 

justice and deliberation.  

 

The notion by Vanitha Sundra Karean that we do not have proper judicial bedrock in 

our very own Federal Constitution to support and expand the meaning of Right to 

Life to include livelihood is not accurate as it is from the right to life that other 

penumbra of rights emanates from, this include livelihood, dignity, against sexual 

harassment among others. Quoting Gopal Sri Ram when the lordship made 

observations of Douglas J in Griswold v. Connecticut (1965) 381 U.S 479are also 

relevant in the context of constitutional interpretation.  

 

In both Tan Tek Seng and Hong Leong Equipment, correct relevant reference were 

made to landmark Indian decisions such as Olga Tellis and Delhi Transport 

Corporation to strengthen the expansion of the right to life to include livelihood. 

This approach was however given the thumb up by Vanitha Sundra Karean. She 

applauded that Gopal Sri Ram had eloquently and craftily applied and utilized the 

Indian authorities to fit in the right matching to our very landmark industrial 

jurisprudential cases of Tan Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan 

[1996] 1 MLJ 261 and Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan 

[1996] 1 MLJ 481to expand to include right to livelihood in the Federal 

Constitution. 

 

http://en.wikipedia.org/wiki/Case_citation
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Post Tan Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan [1996] 1 MLJ 261 

and Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan [1996] 1 MLJ 481 

saw the application of such decision making styles as found in the Federal Court case 

of R. Ramachandran where the decisions of Gopal Sri Ram were given respect and 

due recognition by the apex court. 

 

By recognizing the right to livelihood to the status of constitutional protection, the 

empowerment of workman in Malaysia and the elevation of common law rules of 

natural justice to a constitutional status which also enlarged the notion of procedural 

fairness would have made the pre Tan Tek Seng v. Suruhanjaya Perkhidmatan 

Pendidikan [1996] 1 MLJ 261 and Hong Leong Equipment Sdn. Bhd. v. Liew 

Fook Chuan [1996] 1 MLJ 481 cases such as Milan Auto, Hong Leong Assurance 

as bad law and would have been subject to review when those mentioned cases 

decided that pre dismissal domestic inquiry was not mandatory and fatalities to the 

cases  

 

Vanitha Sundra Karean of Monash University, Sunway campus, then extensively 

discussed on the salient points on right to livelihood as per the among others 

decisions of Justice Gopal Sri Ram in Said Dharmalingam Abdullah v Malayan 

Breweries (Malaya) Sdn. Bhd. [1997] 1 MLJ 352, Barat Estates Sdn. Bhd. v. 

Parawakan a/l Subramaniam[2000] 4 MLJ 107 and Lembaga Tatatertib 

Perkhidmatan Awam, Hospital Besar Pulau Pinang v. Utra Badi Perumal[2000] 

3 MLJ 281. The learned author dissect each decision and rationalized the decision 

making methods of the Lordship in importing Indian labour jurisprudence into our 

shore and incorporating it in line with the Federal Constitution and Malaysia’s own 

http://en.wikipedia.org/wiki/Case_citation
http://en.wikipedia.org/wiki/Case_citation
http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2000_3_224;
http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2000_3_224;
http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2000_3_224;
http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2000_3_224;
http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2000_3_224;
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labour jurisprudence, synergizing a complete and well developed Malaysian labour 

jurisprudence. 

 

In Said Dharmalingam Abdullah, the Federal Court here stated that the punishment 

of dismissal would have been obvious taking into account, the gross employment 

misconduct of theft, as such the right to enter plea would have been an useless 

formality and it would not failed the mandatory statutory requirements of a domestic 

inquiry as per “Section 14 of the Employment Act 1955.” 

 

The federal Court did not rely and couch itself on the reasoning as per Tan Tek Seng 

and Hong Leong Equipment or even Federal Court case of R. Ramachandran. If 

the Apex Court had positioned itse within the said cases, on workman having the 

constitutional right to procedural and substantive fairness, the decision in Said 

Dharmalingam Abdullah, would have been different. 

 

In Barat Estates Sdn. Bhd. v. Parawakan a/l Subramaniam [2000] 4 MLJ 107, 

Gopal Sri Ram introduced traditionally based reasoning that Article 6 of the Federal 

Constitution prohibited slavery and forced labor. He added that Section 12(3) of 

Employment Act 1955 was harmonious with Article 6 of the Federal Constitution in 

giving the workman a freedom to choose his employment and employer. 

 

By the mere mention that the workman “cannot contract out of constitutional 

provisions”, the Court of Appeal has recognized that all contracts of service be it in 

the public service or private employment are subject to the provisions of the Federal 

Constitution. In other meaning, parliament created statutes such as “Employment Act 

http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2000_3_224;
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1955, Industrial Relations Act 1967 and Trade Unions Act 1959” are all subject to 

the provisions of the Federal Constitution. As a consequence, “Section 12, Section 13 

of Employment Act 1955,” and “Section 20 of Industrial Relations Act 1967” are 

subject to not only “Article 6 of the Federal Constitution” but also “Article 5 and 

Article 8 of the Malaysian Constitution.” 

 

Change of business ownership without notice and benefits tantamount to termination 

of service and deprivation of livelihood as far earning a living from the employer is 

concerned. The providing of notice must be strictly adhered to. 

 

Whether the substantive fairness was meted out here, the case must give due regards 

to unjust enrichment, equitable duties and unconscionable bargain. The question is 

that the previous owner would made a enormous amount of saving by not paying his 

workmen the retrenchment benefits as was required as per “Section 13 of 

Employment Act 1955” and whether the workmen who eventually would have 

continuously work with the new employer anyhow took advantage over technicality 

under Section 13 of Employment Act 1955.  

 

In Lembaga Tatatertib Perkhidmatan Awam, Hospital Besar Pulau Pinang v. 

Utra Badi Perumal [2000] 3 CLJ 221, a case where a hospital attendant was 

dismissed without an opportunity to mitigate against the punishment meted out 

against him. The Court of Appeal in majority held “that procedural fairness includes 

the right to make representation upon the issues of punishment.”The combining 

effect of Article 5 and Article 8 of the Constitution demands fairnessin both 

procedural and substance (which is the cornerstone of Malaysian public law 
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jurisprudence) whenever it deals with a person’s life, including his livelihood and his 

reputation.  Gopal Sri Ram at page 241said that: 

“Procedural fairness demands not only the right in a public 

servant to make representations on the truth of the charges 

framed against him. It includes the right, after a finding of guilt 

is made against him, to make representations on the question of 

punishment… Now, it cannot be gainsaid that any sort of 

punishment imposed upon a public servant has serious 

consequences. It carries with it a stigma. It tarnishes reputation. 

The authorities are now well settled that the punishment of 

dismissal deprives a person of his livelihood and therefore of his 

'life' within the meaning of that expression in art 5(1) of the 

Federal Constitution. ... Similarly, when a person is de[p]rived 

of his reputation, it would in my judgment, amount to a 

deprivation of 'life' within art 5(1) of the Federal Constitution. 

The right to reputation is part and parcel of human dignity. And 

it is the fundamental right of every person within the shores of 

Malaysia to live with common human dignity” 

 

 Siti Norma Yacob JCA at page 249 decided that “the employee should be given a 

chance to make representation based on the principles of procedural fairness as this 

would be in harmony with Article 135(2) of the Federal Constitution which provides 

for civil servants a right to reasonable opportunity of being heard which covers both 

the proceedings on issues of guilt and punishment. 

 

The other consideration which was not considered in “Utra Badi was the issue of 

legitimate expectation.” It would have been interesting too if the lordships 

considered legitimate expectation as a right under the doctrine of procedural fairness. 

An employee would have right to legitimate expectation to be given opportunity to 

mitigate on both the issues of guilt and punishment. 
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The author looks at the topic of the thesis on the points of protecting the livelihood of 

fellow workmen in Malaysia against unlawful dismissal, incorporating mainly the 

thoughts of Justice Gopal Sri Ram, former Federal Court Judge Malaysia. The author 

agree mostly with the Malaysian Industrial Jurisprudence propounded by Justice 

Gopal Sri Ram and with emphasis on Malaysian cases and Indian cases to support 

the notion of workmen protection and the need to use the Malaysian Federal 

Constitution to provide extra shield against an employer’s arbitrariness. Instead of 

only confining five constitutional rights as suggested by Gopal Sri Ram, the author 

has expanded the constitutional rights up to fifteen in total. 

 

While B. Lobo’s discussion is primarily focused on Article 5 of Federal Constitution 

alone, the author would fill the gap by looking into other relevant Articles such as 

Articles 8, 10, and 13 to add more flesh and insights into the applicability of Federal 

constitution in the security of employment in Malaysia. 

 

Cyrus Das discussed rather briefly the definition of life under Article 5 under the 

Malaysian Constitution, touching only on issues of strict and liberal interpretation of 

above Article without applying it on the area of employment law. The author wish to 

expand the vast interpretation of Article 5 not only on the right to life but other rights 

including right to reputation or dignity, right to wages, the right to safe working 

environment, right to be free from sexual harassment, right to choose your employer 

and right to a speedy trial. With all those expended rights, the author will fill the gap 

left by the previous writers. 
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Vanitha Sundra Karean of Monash University, Sunway campus wrote extensively on 

the areas of right to life alone in Article 5, without expending the other provisions in 

the Federal Constitution. This paper expanded the provisions of Article 6 on 

prohibition against slavery, Article 8 on equality, Article 10 on freedom of speech, 

assembly and association plus Article 13 on right to own property, these extension 

and broad interpretation of Federal Constitution will act to fill the gap left over by 

Vanitha Sundra Karean. 

2.2 Supremacy of the Federal Constitution 

Article 4(1), Federal Constitution states inter alia“that the Federal Constitution is the 

highest law of the country and any law thereafter passed which is inconsistent with 

the Constitution will be void.”  

 

In Chia Khin Sze v. The Menteri Besar of Selangor [1958] 1 MLJ 105, Lord 

Denning made a statement that since the formation of Federation of Malaya on 31st 

August 1957, there after the Federal Constitution becomes the highest law of the 

nation. 

 

The Privy Council here held that in the event of any conflicts and discrepancies 

between prevailing law and the new Constitution, the Constitution must prevail and 

that the court must modify the former in accordance with the latter.15  Federal 

Constitution is a living instrument and a dynamic document that guarantees 

fundamental liberties to its people. It also addresses its people to adhere to the rule of 

law. 

                                                 
15Abdul Aziz Bari  & Farid Sufian Shuaib, Constitution Of Malaysia. 2nd.Ed, Pearson Hall,Petaling Jaya, 2006 , 12 
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Supremacy here denotes that Federal Constitution is higher than any law enacted in 

Malaysia. It’s the higher law that overrides other enacted laws of parliament. It also 

mean that all courts, tribunals, and administrative bodies must interpret the legal, 

moral and social norms in the light of the Constitution. 

 

The Constitutional supremacy as propounded by Article 4(1), Federal Constitution is 

strengthened further by Article 162(6) which lays down that any courts or tribunal 

applying any pre Merdeka provisions may apply such modifications be necessary to 

bring in accordance with the Federal Constitution. 

 

The narrow and rigid constitutional interpretation ever since Merdeka till mid 1990 

had made the decision making in the Malaysian courts to be rather conservative. The 

judges then were still applying literal and strict interpretation rule in their decisions. 

 

Until the mid-1980, Privy Council was the highest forum for appeal in Malaysian 

court hierarchy. It, in this phase of time judges was rather comfortable with critical 

decisions being decided by the law lords in England. When the reliance to the Privy 

Council was finally stopped on 1st. January 1985, Lord President then, Tun Salleh 

Abbas and other judges felt that they had the sole responsibilities to determine the 

course of legal development in Malaysia. 

 

It does not appear to them they had any preconceived philosophy when they found 

themselves the master of their own judicial household. It was also a time of tension 

and distrust between the executive and judiciary. It was also the time when the then 

Prime Minister was attacking the judiciary when he made complaint to the Time 
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Magazine about the obstructiveness of the judiciary.  In 1988, the Lord President, 

Tun Salleh Abbas and five other judges was suspended and eventually dismissed. 

This judicial misconduct threw the judiciary into a legal turmoil. At that time judges 

then were still conservative and careful as it runs parallel with the mood swing of the 

then executive. 

 

From the mid 1990 onwards, there were some drastic shifts of paradigm in the 

judicial thinking of the courts in Malaysia. The Court of Appeal predominantly 

spread its wings, flying far away from its former narrow and rigid interpretation of 

the Federal Constitution. It now adopted a pragmatic, liberal, flexible and practical 

approach to constitutional interpretation.16The doctrines of rule of law, rule of natural 

justice, procedural fairness, legitimate expectation, reasonableness, fair play and 

proportionality were daringly highlighted and brought high up to the level of 

constitutional supremacy. 

2.3 Conclusion 

The narration above provides a scope and basis of previous researchers’ concept and 

legal reasoning and the author’s expansion from the writing of theirs’ to make this 

research as comprehensive and detailed as possible within the limitation of the 

research. Literature review is basis of the direction of this thesis to explain the train 

of thought of the author in finalization of this research. It is with fervent hope and 

expectation that this research will be contribute to body of knowledge in regards to 

law of dismissal and the constitution in Malaysia.  

 

                                                 
16 Wan Arfah Hamzah & Ramy Bulan, The Malaysian Legal System, Penerbit Fajar Bakti,, Shah Alam:, 2003, 35-38. 
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Federal Constitution is a living document that is the charter of the people of 

Malaysia. It confers such basic inalienable rights in the fundamental liberties that no 

one, even the government of the day can interfere. Such powerful constitutional 

rights will be deemed to be a dead wood and rigid if it cannot move according to 

time or be constructed freely, less mechanical but more generous to provide the 

highest and widest possible protection to the people especially the workmen in 

Malaysia. Federal Constitution, the highest law of the nation must be respected and 

the only hope for protection against arbitrariness of the employers and persons with 

powers of governance. 
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CHAPTER THREE  

RESEARCH METHODOLOGY 

 

3.0 Introduction 

This thesis combines the application the philosophical and legalistic mode, whereby 

the research looks at the historical origins and the development of employment laws 

in Malaysia in specific. This research adopted a library based method, discussing on 

the relevant case laws material which were obtained from available literary works 

which include text books, articles, employment law seminars organized by Kuala 

Lumpur Bar Committee, the Malaysian Bar Industrial law committee, Internet 

sources and sit in at the Industrial Court sessions, Ipoh.  

 

It looks at how justice in law can be a protective shield for the employees against the 

arbitrary decisions of the employers. While the ingenuity of human is limitless, the 

schemes employed by the employers in colorable exercises to get rid of employees 

are boundless; as such the employment law regime must be empowered adequately 

to protect the legitimate interest of the fellow employees against such atrocity 

designed by the bad employers. 
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3.1 Research Design 

Adilah17, explained that research is in essence a systematic, thorough and rigorous 

process of investigation that increases knowledge. At page 20 of her paper, She adds 

that legal research can be divided into doctrinal and non-doctrinal research. Non-

doctrinal research can be qualitative or quantitative while doctrinal is qualitative 

since it does not involve statistical analysis of the data. There is however, also a third 

format of legal research which consists of either doctrinal or non-doctrinal or a 

combination of both performed using a comparative legal method” 

 

The term ‘doctrinal research’ needs clarification. According to Terry Hutchinson and 

Nigel Duncan,18the word ‘doctrine’ is derived from the Latin noun ‘doctrina’ which 

means instruction, knowledge or learning. The doctrine in question includes legal 

concepts and principles of all types of cases, statutes, and rules. ‘Doctrine’ has been 

defined as ‘a synthesis of various rules, principles, norms, interpretive guidelines and 

values. It explains, makes coherent or justifies a segment of the law as part of a 

larger system of law.  

 

The term ‘doctrinal’ is also closely linked with the doctrine of precedent; legal rules 

take on the quality of being doctrinal because they are not just casual or convenient 

norms, but because they are meant to be rules which apply consistently and which 

evolve organically and slowly. It follows that doctrinal research is research into the 

law and legal concepts. 

                                                 
17 Adilah Ab Razak. Understanding Legal  Research, 

http://econ.upm.edu.my/researchbulletin/artikel/Vol%204%20March%202009/19-24%20Adilah.pdf . (April, 17, 2014) 
 
18. Hutchinson, Duncan, Defining and Describing What We Do: Doctrinal Legal Research 
https://ojs.deakin.edu.au/index.php/dlr/article/view/70  

http://econ.upm.edu.my/researchbulletin/artikel/Vol%204%20March%202009/19-24%20Adilah.pdf
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According to Professor Anwarul Yaqin19, doctrinal research can also be referred to 

other names such as theoretical, pure legal, academic, traditional, conventional and 

armchair research. It is essentially a library research whereby the materials and 

documents needed can be found in the library or other online based search.  

 

The basic and fundamental aim of such research is to discover and explain, and 

present systematically facts, provisions, concepts, theories, and the working of 

certain laws. Justice, fairness, protection of fundamental rights, freedoms and 

liberties are the mantras used by the legal researchers as criteria to study, evaluate the 

effectiveness and or relevancy of certain laws, concepts, and legal provisions with 

the underlying purpose to gain and present new knowledge and ideas or to suggest 

changes and reforms.  

 

Since the thesis is qualitative in nature, explanatory in approach, the most 

appropriate mode of research design would be the doctrinal research. Doctrinal 

research asks what the law is on a particular issue.   It is concerned with analysis of 

the legal doctrine and how it has been developed and applied. This type of research is 

also known as pure theoretical research.  It consists of either a simple research 

directed at finding a specific statement of the law or a more complex and in depth 

analysis of legal reasoning. 

 

The researcher who is involved in doctrinal research must study the law and the 

constitutional provisions deeply and in detail and must rely on specific interpretation 

                                                 
19 Anwarul Yaqin. Legal Research and Writing, Kuala Lumpur: LexisNexis Publication, 2007. 
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methods in construing them, the methods are namely the literal rule, the mischief rule 

and the golden rule. 

3.2 Research Framework 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 3.1   Research Framework 

 

Federal  Constitution 

1. Right and Appropriate Judicial and 

Constitutional Interpretation 

2. Scope and Principles of the 

Protection of Workman under the  

Federal  Constitution 

3. Protection of Security of Tenure in 

Employment 

4. Right of Security of Tenure in Employment  

• Right to livelihood. 

• Right to live in human dignity. 

• Right to work in a reasonably safe environment. 

• Right to be free from sexual harassment. 

• Right to a speedy trial. 

• Right to be heard. 

• Right against gender discrimination 

• Right to reasoned decisions. 

• Right of access to justice 

• Right to doctrine of proportionality 

• Right not to be subject to slavery and forced labour 

• Right to unionized 

• Right to property 

• Right to reinstatement 
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3.2.1 The Research Framework Explanation 

The thesis primarily involves the right and appropriate Judicial and Constitutional 

Interpretation of the Malaysian Federal Constitution to provide additional and 

padded protection to fellow workmen in Malaysia against unlawful and harsh 

treatments by the employers against the employees. 

 

The Malaysian Federal Constitution being the supreme law of the nation can be 

invoked to provide better security of employment for the workmen since the right to 

livelihood and other penumbra of rights of security of tenure in employment have 

been elevated to the status of constitutional protection which can ensure better and 

wider protection for employees in the country. 

3.3 Rules of Statutory interpretation 

3.3.1 The Literal Rule 

This rule allows the statutory words to be constructed basically on the dictionary 

meaning supported by basic grammatical rule. It is also known as the “plain meaning 

rule”. In the case of Chin Choy & Ors v. Collector of Stamp Duties [1978] 1 LNS 

26, Chang Min Tat FCJ at page 28 stated that:  

“Applying the words and phrases of a statute in their ordinary 

meaning has been said to be the first and most elementary rules of 

construction and second is to construe the phrases and sentences 

according to rule of grammar. ” 

 

 

The advantages of using literal rule are that: 

 

i. Restricts the role of the judge. The judges are to only interpret the statutes 

and the wordings on the actual and ordinary meaning of the words in the 
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statutes, leaving no liberties for them to expand or liberally construe the 

meanings of the words.  

ii. Judges are not supposed to provide their very own opinions on the subject 

matter and the words found in that statute. Their function is to merely 

interpret the words as they are found in the ordinary meanings.  

iii. The literal rule acknowledges the power of the parliament as the highest law 

maker, in a way where the wordings of the parliamentary draftsman is the 

ultimate meaning to the words in question. Judges are to take cognizance 

of the power of the parliament and interpret as the parliament intended it 

to be.  

3.3.2 The Mischief Rule 

 

This rule construes the words of the provisions to suppress the mischief and advances 

the remedies the provisions intended to provide. The mischief rule provides a 

purposive approach to construe a provision to look at reasons why it wasfirstly 

enacted and to assign meanings to the provisions. The court when interpreting a 

provision will ask20: 

i. What was the position at common law? 

ii. What was the mischief or defect which the statute intends to remove? 

iii. What was the remedy provided by statute? 

iv. What is the reason for the remedy? 

 

The Supreme Court decision of Abdul Hamid Omar LP at page 445 in 

the case of Tan Kim Chuan & Anor v. Chandu Nair Krishna Nair 

[1991] 1 CLJ (Rep) 441, is relevant, where his Lordship followed a 

                                                 
20Heydon's Case [1584] EWHC Exch J36 

http://www.bailii.org/ew/cases/EWHC/Exch/1584/J36.html
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purposive and literal constructions and for that matter, his Lordship said 

these: 

 “It would be the function of this Court to interpret the 

statutes where there is a lacuna or an area of ambiguity. 

We need only interpret the law if the intention of the 

Legislature is not clear. This time honoured judicial trend 

has never been questioned by any authority and therefore 

before we exercise our power to interpret we must be 

convinced that the words to be interpreted are loose or 

inexact…….“…We also need not dwell much on various 

rules and aids to construction of statutes except to say, in 

general, that we have always been inclined to follow 

purposive and literal constructions which means that the 

literal meaning of an Act will be followed where that 

meaning is in accordance with the legislative purpose " 

 

The advantages of the mischief rules are that: 

i. It closes loopholes in the interpretation of words, the roles of the courts are is  

to suppress the ambiguity and advance the remedy accordingly. 

ii. It allows judges to freely add in their views and morality in deciding the  

words in question. 

iii. It remedies the possible defects in the wordings of parliament in drafting of  

acts to make it clearer and less ambiguous. 

iv. It also allows the law to further develop from its stagnancy and allow it to  

adapt to changing needs of society and time.  

3.3.3 The Golden Rule 

This rule is used “to interpret the words of the statutes and provisions by modifying 

the grammatical and ordinary sense of the words. The purpose is to avoid absurdity 

and inconsistency. It begins with finding the ordinary meaning of the language in its 
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textual context followed by finding by clear indication whether the words used has 

permissible meaning other than the ordinary.” 

 

In Re An Advocate [1964] 30 MLJ 1, the court departed from the literal rule Wylie 

CJ at page 38 said that: 

“It is clear that a literal interpretation of paragraph (g) cannot 

have been intended ….I am satisfied … that it is a case when the 

literal meaning would produce a result repugnant to the other 

provisions of the Sarawak Advocates Ordinance 1958 and defeat 

their purpose, including one of the principle purpose of the 

Ordinance. Consequently, this departure from literal rule is 

justified” 

 

 The golden rule of interpretation will be applicable when the application of the literal 

rule may lead to a total absurdity. The courts are then a liberty to apply secondary 

meanings to the words in question. 

3.3.4 The Purposive Rule 

This rule is a follow up of a later trend towards interpretation of statutes. It has the 

root based on European approach which eventually made the literal rule out dated 

and obsolete. 

 

In United Hokkien Cemeteries, Penang v. Majlis Perbandaran Pulau Pinang 

[1979] 1 LNS 122, where Chang Min Tat FCJ at pages 124 held that: 

“The literal rule of construction is now completely out of date and 

has been replaced by “purposive approach” it ought to be noted 

that this purposive approach is not a modern fashion. Since the 17th 

century, it has been the task of the judiciary to interpret an Act 

according to the intent of them that made it” 
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All the above stated rules of construction are ancillaries to assist the courts to 

interpret the words and meanings of the statutes and provisions for the benefit of 

justice. The end purpose of any interpretation is to achieve justice. The business of 

the court is to dispense justice to the people accordingly and rightfully.  

 

The issue being iterated in this research is how the relevant provisions in the Federal 

Constitution can be interpreted accordingly to provide additional protection and 

empowerment to the fellow workmen in Malaysia. This is very vital in their quest to 

secure the tenure in their employment safely and confidently against any 

unscrupulous actions on the part of the bad employers who may want to shackle their 

livelihoods.    

3.4 Interpretation of Federal Constitution. 

3.4.1 Introduction  

Constitution must be given a liberal construction and interpretation to enable it to 

include within its ambit the future development in various fields of human activity to 

make a living document of the people and the nation.  It should never be read rigidly 

like a last testamentary will but to give it as widest possible interpretation. The 

constitution serves to provide van enduring instrument to serve through a long lapse 

of ages without frequent revision and amendment. 21 

3.4.2 Constitution is to be given broad and liberal interpretation 

Gopal Sri Ram, JCA in the celebrated appeal cases of Tan Tek Seng v. 

Suruhanjaya Perkhidmatan Pendidikan [1996] 1 MLJ 261and Hong Leong 

                                                 
21 Justice G.P Singh Principles of Statutory Interpretation, 11th Ed. Wadhwa & Nagpur, New Delhi, 2008, 251 

http://en.wikipedia.org/wiki/Case_citation


 

69 

Equipment Sdn. Bhd. v. Liew Fook Chuan [1996] 1 MLJ 481 have, had opined 

“that life in Article 5 must be given a broad and liberal interpretation, life here does 

not refer to mere existence only but it incorporates all those facets that are integral 

part of life and that form quality of life, of these are the right to seek and engage in a 

lawful and gainful employment. It includes right to live in a reasonably healthy and 

pollution free environment.” 

 

Life here does not only connote biological living, but includes other components of 

life that makes it livable, makes it worth living for and makes it vital to protect 

against all intrusion. If the definitions in Article 5 cannot be strictly construed, it 

must be liberally interpreted to expand the meaning of life, in this instance the right 

to life and right to earn a living. 

 

It infers very clearly that in terms of employment law, with the incorporation of the 

provisions of the Federal Constitution, the status of the employee is safeguarded by 

the protection afforded by the fundamental liberties as enshrined in the Federal 

Constitution. 

 

In the case of Pihak Berkuasa Negeri Sabah v. Sugumar Balakrishnan  [2002] 3 

MLJ 72, this is a case that seemed to be a back pedal to the development of 

constitutional right, employment right and personal liberty in Malaysia. It has to do 

the denying the litigant his right to practice law in Sabah due to the narrow 

lexicographic and strict interpretation of Article 5 on right to life in Federal 

Constitution.  
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The Federal Court held that the word personal liberty should be given the meaning in 

the context of Article 5 as a whole and it disagreed with the Court of Appeal presided 

by Gopal Sri Ram JCA that the words personal liberty should be liberally interpreted 

to include all those characteristics that are an important part of life itself and those 

matters which go to form the quality of life “ 

 

The benefit of the liberal and broad interpretation of the Constitution must be given 

to the workman to protect his dignity and self-worth this can be observed in the cases 

of  Tan Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan [1996] 1 MLJ 261 

and Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan [1996] 1 MLJ 481 

have where a generous and beneficent approach to constitutional interpretation has 

performed what is necessary to safeguard the security of tenure in the employment of 

the workman. 

 

In Pihak Berkuasa Negeri Sabah v. Sugumar Balakrishnan [2002] 3 MLJ 72, it 

clearly demonstrates the adversarial repercussion of interpreting the Federal 

Constitution in a strict and narrow fashion. The Court of Appeal of this case however 

adopted a liberal and ambulatory approach to the definition of Article 5 on right to 

life in Federal Constitution. 

3.4.3 Constitution should not be interpreted like an ordinary statute. 

The Constitution is very much the framework of the body policy; it’s the life and 

soul of the nation. It is the highest law of the nation. In a written constitution 

tradition, it is not subservient to anybody, any court of law, the parliament or even 

the executive body of the government. The executive, legislative and judiciary are all 

http://en.wikipedia.org/wiki/Case_citation
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creation of the constitution and they derive their sustenance from Constitution too. 

It’s the charter of the founding faith, and the citizen must protect the constitution 

fiercely even if meant protecting it with one’s life. Statutes are created by the 

parliament it can be altered, amended, modified or totally repealed by the parliament 

with the required majority. Although the constitution were amended at times but the 

basic structure are not amendable and cannot be repealed by anybody or any organ of 

the government.22Constitution is the lifeline of the people; the statutes are only the 

expression of the legislature only. Both are definitely not to be placed in the same 

league.23 

 

The language of the Constitution must be interpreted as though it is a living 

organism, capable of growth and development if it is broadly, liberally and 

generously interpreted and not in a pedantically or narrowly fashion.  

 

Bose, J with reference to the words in the Indian Constitution observed that the 

constitution is not just a boring, lifeless word, static and hidebound as in some 

mummified manuscript but they are living fire intended to give life to a great nation. 

The Constitution must, in his view, be left flexible to meet from time to time the 

demand of a changing world with differing needs and to cater for all changes 

 

The construction of a constitutional provision is provided by the Supreme Court of 

United States in Weems v. US[1909] 54 L Fd 793 (801), the court observed that 

both legislation and constitution are languages of law, constitutional principles must 

be vital and capable of wider application. Constitution should be constructed not for 

                                                 
22Kesavananda Bharati v.  The State of Kerala AIR 1973 SC 1461 
23 MN. Rao & A. Dhanda , Interpretation of Statutes,10th Ed. Butterworths Lexis Nexis, New Delhi,2007,  1261 
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present but also for future use; as such due consideration is to be given to the 

language and construction of the constitution. 

 

Constitution being the highest law of the nation is written to be made understandable 

to the people; the construction of the language and words applied there in ordinary 

and ordinary sense and distinguishable from the technical language used in ordinary 

statutes. The organic and non-pedantically approach to interpretation must guide the 

judicial process, the   harmonization of construction will promote the rhythm of the 

law.24 

3.4.4 Non-enumerated rights in the Federal Constitution 

Strict and rigid approach to Constitutional interpretation will not allow for any room 

for the extension to the meaning of words in the Constitution. Judges here are not at 

liberty to be innovative and expressive in expanding the meanings of the Constitution 

in conformity with the view of the framers of the Constitution.  

 

If the constitution is to be interpreted liberally, widely and beneficently, the judges 

are then at liberty to expand the essence of the Constitution, which would have been 

the aspiration of the framers; to make the constitution a living document with souls. 

 

In the Indian case of R Rajagopal v. State of Tamil Nadu AIR 1995 SC 264, the 

Supreme Court at page 272 held that the right to privacy is implied in the right to life 

and liberty guaranteed to the citizens of this country by art 21 (Article 5 of Federal 

Constitution Malaysia) It is a right to be left alone. A citizen has a right to safeguard 

                                                 
24Fathehchand Himmatlal v State of Maharashtra (1977) SCR (2) 828 



 

73 

the privacy of his own, his family, marriage, procreation, motherhood, child bearing 

and education among other matters. Although the right to privacy was not expressly 

mentioned in the constitution but this is the unseen right that emanates from the 

original provision of right to life in the constitution.  

 

In Kanawagi Seperumaniam v. Penang Port Commission [2002] 8 CLJ 503, it 

was decided that employment is a fundamental right, during the development of 

common law period, employment was at the pleasure of the employer, a very 

medieval concept based on medieval thinking emanating from medieval culture, the 

relationship between employer and employee is premised on the notion of master and 

servant, however by today's law employment is a fundamental right.  

 

Employment is a fundamental right, apart from being a proprietary right, the right to 

livelihood is one of those fundamental liberties guaranteed under Part II of the 

Federal Constitution.“Therefore the expression 'life' appearing in Article 5 of the 

Federal Constitution is wide enough to encompass the right to livelihood. The 

authorities are now well settled that the punishment of dismissal deprives a person of 

his livelihood and therefore of his 'life' within the meaning of that expression in 

Article 5 of the Federal Constitution. Although the right to life does not explicitly 

written to include right to livelihood and employment, this right springs from the 

existing right to life in Article 5, the courts has expended the meaning and rights 

under the penumbra of the said provision. The right to livelihood emanates from 

right to life.25 

                                                 
25 Olga Tellis v. The Bombay Municipal Corporation (1986) AIR SC 180 
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The Constitution being the supreme law of our nation must be read in a liberal, 

flexible, prismatic, expansive manner to safeguard the fundamental liberties as 

enshrined in our Federal Constitution. The constitution is a living document, a tool to 

manage the nation and the people. To read it strictly and narrowly will reduce and 

limit the protection it can provide to the people of Malaysia. By reading it broadly 

and widely and generously, the constitution can perform its duty to protect 

fundamental liberties and human rights in Malaysia.   

 

The penumbras of fundamental rights may not be expressly written in the 

constitution by the framers during the writing of this constitution. The framers of the 

constitution have written the constitution based on the situations and condition of 

their time, it is for the court and the judges to add more flesh and meanings 

accordingly to the terms of the constitution in their business of dispensing justice and 

equality to the people. 

 

In terms of employment law, various expansive and liberal definitions of the articles 

in Federal Constitution will be made to afford more protection to the fellow 

workmen in Malaysia. The classic cases of Tan Tek Seng and Hong Leong 

Equipment as above discussed illustrates how by expanding, broadening and 

liberalization of Article 5 on right to life to include right to livelihood and right to 

earn a living has ultimately saved the employment of the claimant from being 

dismissed. If the Court of Appeal under the Lordship of Gopal Sri Ram interpreted 

the Article 5 strictly, the application and expansion of Article 5 to the domain of 

employment law may not have happened. It is liberal, wide and beneficent 

interpretation of the article 5 that made it possible to invoke constitutional protection 
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of employment. To elevate the security in employment to the constitutional level, 

this would have been the wishes and thoughts of the framers of the Federal 

Constitution of Malaysia. 

 

From the decisions of Tan Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan 

[1996] 1 MLJ 261and Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan 

[1996] 1 MLJ 481, being the classical case on right to livelihood under the Federal 

Constitution, judges are seemed more daring and willing to expand the meaning of 

life to include livelihood, this was the beginning of proper constitutional 

interpretation with regards to employment law in Malaysia. 

  

Edgar Joseph Jr FCJ in the Federal Court case of R. Ramachandran v. Industrial 

Court &Another [1997] 1 MLJ 145, held that The UK courts in had identified 

certain types of cases of interference with human rights or when the result of a bad 

decision may put risk to  life or liberty, where those interference will be 

scrutinized.The term life as per Article 5 of the Malaysian Federal Constitution, as 

being highlighted in Tan Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan 

[1996] 1 MLJ 261and Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan 

[1996] 1 MLJ 481, is broad enough to include the right to earn a decent livelihood. 

 

The Federal Court above has adopted the decisions of the Court of Appeal in Tan 

Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan [1996] 1 MLJ 261and Hong 

Leong Equipment Sdn. Bhd. v. Liew Fook Chuan [1996] 1 MLJ 481 and decided 

it was a good law. It is from important and useful cases law like Tan Tek Seng v. 

Suruhanjaya Perkhidmatan Pendidikan [1996] 1 MLJ 261and Hong Leong 

http://en.wikipedia.org/wiki/Case_citation
http://en.wikipedia.org/wiki/Case_citation
http://en.wikipedia.org/wiki/Case_citation
http://en.wikipedia.org/wiki/Case_citation
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Equipment Sdn. Bhd. v. Liew Fook Chuan [1996] 1 MLJ 481  that had opened the 

door of the employment law to Federal Constitution. It is that decision that unveils 

the hidden rights in the constitution that was not shown; it is through the cases of the 

same that the beneficent aspect of the constitution shines brightly on the employment 

law where the legitimate interest of the workman can be protected.   

3.5   Source of Data 

The research of this thesis is conducted using primary data, which uses the approach 

of statutes and case laws interpretations, articles, Industrial Relations and Labour 

Court reports. Secondary data will be applied by making references to textbooks and 

relevant journals. Tertiary Data will also be used with references made to on line 

database, on line journals and articles. 

 

Cross reference and discussions will be made on International covenant and labour 

legislation such as “ILO Declaration on Fundamental Principles & Rights at Work 

1998, ILO Convention No. 158, 1982, ILO Recommendation No.166, 1982 

European Convention on Human Rights 1950, Universal Declaration of Human 

Rights, UN’s International Covenant on Economic, Social and Cultural Rights and 

UN’s International Covenant on Civil and Political Rights.” 

3.6   Data Collection 

The data was collected from Industrial and Labour decisions nationwide from 

Industrial Court and Labour Court in Ipoh, Perak. The current and updated 

amendments and statistics was also collected from Industrial and Labour Offices in 

Ipoh, Perak 
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3.7   Library Research 

This paper uses the library research type like most legal researchers. This is due to 

the fact that most resources and references are openly and widely available in the 

libraries and their on line database. 

3.8   Data Analysis 

This qualitative research uses the approach of content analysis and interpretations of 

the primary, secondary and tertiary data. It analyses systematically the provisions in 

the Federal Constitution in relevance to decided case laws expounding legal 

decisions and explicating legal sources, extracting the liberal meaning and 

construction of the Federal Constitution. Cross-and comparison will be made with 

relevant authorities from Malaysia and cross-reference with some judicial decisions 

of United Kingdom, India and other relevant commonwealth countries. 

3.9   Scope of Research 

The research confines the paper to the applicability of Federal Constitution, 

Employment Act 1955, Industrial Relations Act 1967, Trade Union Act 1959 and 

Whistleblower Protection Act 2010 in the discussions of right to livelihood and the 

protection of it 

 

The research thesis is focused only on employment in the private sector. Thus, the 

employment in public sector and the applicability of General Orders 1980 will not be 

discussed here. Only salient points of law from public sector cases will be discussed. 
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The relevant Articles in Federal Constitution such as the Article 5, Article 6, Article 

8, Article 10, Article 13 and Article 135 will be highlighted in detail in the thesis. 

This is to confine the research to the law of dismissal and the applicability of the 

liberal interpretation of the Federal Constitution to the tenure of security of 

employment in Malaysia. 

 

As the topic of the thesis is merely on the security of employment under the Federal 

Constitution, discussion will be primarily focused on law of dismissal and it’s fitting 

to the wider interpretations of the Federal Constitution. 

 

The research here very much looks at authorities and case laws on law of dismissal 

and on constitution from Malaysia and India, as the author expands and elaborate the 

vast knowledge and thinking style of Justice Gopal Sri Ram formerly of Federal 

Court Malaysia who had focused his discussions on the area of employment law with 

references from Malaysia and India per se.  

3.10   Conclusion 

Research methodology is important aspect of a research paper. As such the 

discussions here must be appropriately arranged in order to present sequential work 

of the author. For all the sources whether it is primary, secondary or tertiary data 

were consulted to ensure the dependability and accuracy of this research. The sources 

form a critical basis for the research’s overall presentation and conclusions derived 

of them. Hence, the study and interpretations of relevant articles in the Federal 

Constitution assist in the discovery of the adequacy or inadequacy of protection 

afforded for safeguarding the security of employment for the workmen in Malaysia 
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including the whistle blowing employees who may have their jobs at stake due their 

action of public disclosure. 
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CHAPTER FOUR  

THE EPISTEMOLOGY AND JURIPRUDENTIAL APPROACH 

TO RIGHT OF EMPLOYMENT 

4.0 Introduction 

In the economics analysis of law, it is important that by using the microeconomic 

supply and demand theory, the wages fixation and the control and supply of labour in 

the market place can be applied accordingly to understand the mechanism of 

economics to achieve efficiency and the law to achieve justice. The mechanism of 

wages fixing and supply of labour can be analyzed using various options of supply 

and demand theory.   

 

The Benthamite utilitarianism can be made applicable in employment law, it can be 

observed how the quest to provide the greatest good to the greatest number is 

achievable, in employment law, the alternative between bringing happiness to more 

employees and less employers will favor securing the jobs of the workman instead of 

being dismissed.  

4.1   Economic Analysis of Employment Law 

While a job is important to a workman to continue his livelihood, the service and 

labour of the workman must be demanded by the employer who in return will choose 
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his workforce from the supply of available and able workmen. The consideration for 

the workman would be the wages paid by the employer that will be determined by 

the market forces. Hence, the understanding of economics particularly 

microeconomics theory will assist in understanding it’s relevancy to the employment 

law especially the supply and demand theory of labour and the wages fixing 

mechanism based on market forces.  

 

Justice Oliver Wendell Holmes Jr opined that while presently the lawyers may only 

need the knowledge of substantive law, he cautioned that future lawyers need to 

master statistics and economics for survival.26 

 

Lawyers of today need to be multi-knowledged in the skill of statistics and 

economics in order to understand the economics approach to law to apply the 

functionality and mechanism of economics consequences of various policies; this is 

to achieve efficiency to maximize profitability. This infers the possible link between 

the two distinct schools of thoughts and possible synergization of the two social 

sciences to the ultimate aim of achieving justice. 

 

As early as 18th century, the famous political economist from Scotland, Adam Smith 

discussed about the economics effects on mercantilist legislations. He was 

instrumental in introducing the idea of free trade and division of work force. 27 

 

Modern day synergy of the two different perspectives (yet connected in some ways) 

can be seen in the subject of Law and Economics as thoughts in Law Schools in the 

                                                 
26 https://www.gutenberg.org/files/2373/2373-h/2373-h.htm 
27 http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.506.6317&rep=rep1&type=pdf 
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USA. University of Harvard, Yale, Chicago, Stanford, Georgetown, George Mason, 

Michigan and many more are the centers of training for many law practitioners who 

are long out of law schools and never exposed to numbers and economics.28 

 

Positive law and economics uses economic analysis to predict the effects of various 
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In this context of this thesis, for example is the economic analysis of theory of 

demand and supply on the minimum wages of employees in terms of economics 

distribution. 

4.2 Economics Perspective on Labour and Industrial Relations Laws 

Normative law and economics makes policy recommendations based on the 

economic consequences of various policies being decided. The key factor here is the 

concept of efficiency.  

 

In relevancy to this research, is by looking at for the example of the policy on 

redundancy and the optimal number of head counts in a working environment for 

profit maximization and cost minimization. The involvement of union in determining 

the numbers of labor entering the workplace and the mechanism to fix wages based 

on microeconomics modeling is applied here to determine the optimal numbers of 

employees and optimal wages to be paid to the said numbers of employees. Balance 

must be made in allowing a business to carry on running and the need the labour 

force to be gainfully employed.   

 

                                                 
28 https://www.law.upenn.edu/live/files/388-20092010annualreportpdf 
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Professor Frank Michelman of the Harvard Law School opined that rules were 

chosen by the judges to maximize social wealth with economic output measured by 

price. The legal rules and judicial decisions can be rationalized and made consistent 

by imputing an economic rationale to it.29 

 

L.A. Kornhauser, a legal scholar suggested that economics can be a source of 

behavioral hypothesis to the study of law whereby models of human behavior 

applied in economics can provide a better understanding of law and its 

consequences.30  

 

The core purpose of economists is to achieve efficiency, where else, the core purpose 

of the law is to achieve justice. Professor Richard A. Posner of The Chicago Law 

School, undeniably the father of modern Economics Analysis of Law argued that the 

implicit goal of common law is the promotion of the efficient allocation of resources 

whereby the common law doctrines, remedies and procedures are consistent with 

ultimate goal of achieving efficiency.31 

4.3   Application of Economic Analysis of Law to Employment Law 

Assuming an employer is resigned to an alternative of either retaining a pool of 100 

employees and retraining them for new skill or new products line and thus incurring 

losses or; the employer may just terminate the workers on excuse of say deterioration 

in demand for product, without regards to notions of reasonableness or justification 

and reduces loses to the company. 

                                                 
29Michelman, F, Property, Utility and Fairness, (80 Harv. L. Rev. 1165 (1967)) 
30 Stephen, F.H, The Economics of Law, (Brighton: Wheatsheaf Book Ltd, 1988) at 4-5. 
31http://plato.stanford.edu/entries/legal-econanalysis/ . Accessed Jan 12, 2012 

http://en.wikipedia.org/wiki/Harv._L._Rev.
http://plato.stanford.edu/entries/legal-econanalysis/
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By attaching some hypothetical numbers (based on market practice) to the facts as 

above-mentioned, these are presented as below: 

 

Choice A: (Retraining Cost) RM 2,000 x 100 Workers = RM 200,000.00 

Choice B: (Retrenchment Cost) RM 1,500 x 100 Workers = RM 150,000.00 

[Choice A: RM 200,000.00 minus Choice B: RM 150,000.00 = RM 50,000.00 

difference] 

Choice C:  Pick Choice A and reduces the wages of the workers proportionately and 

saves the Company a total saving of RM 50,000. (Maintaining the new “employee 

subsidized” retraining at RM 1,500 giving the total of RM 1,500 X 100 = RM 

150,000) (RM 200,000 – RM 150,000) 

 

 Choice D:  Pick Choice A and maintain the wages of the workers and the Company 

absorbs a total additional cost of RM 50,000. 

 

The employer’s choice would be economics basis of minimization of cost without 

taking into account the human factor of employees losing their jobs and their rights 

to livelihood to feed their families.  

 

Running a business with the ultimate goal of profit maximization and cost 

minimization would have been the most ideal choice of any business entity. However 

without the contribution of the workmen, there would not be any production because 

labour is the most important factor in production, as such the legitimate interest of 

the workmen to stay employed should also the goal of the business entity. 
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In this context, the intervention of legislation and the long arm of the law is 

necessary to strike a balance between the need of an organization to maximize profit 

at the same time stay in business and the need to protect the employment of the 

workman which is in the hand of the employer and to have permanency in his job.  

4.4   Economic Analysis of Law and Wealth Maximization 

To maximize wealth of company in above set up (item 4.3), Choice B would be the 

chosen as it saves the employer (RM 200,000 – RM 150,000) RM50,000 in adapting 

this alternative. This is in line with the goal of profit maximization and cost 

minimization. 

 

To maximize wealth of company in above set up, choose Choice C:  Pick Choice A 

and reduces the wages of the workers proportionately and saves the Company a total 

saving of RM 50,000 (RM 200,000 – RM 150,000). Again this is in line with the 

goal of profit maximization and cost minimization for the company. 

 

To maximize the wealth of the employees in above set up, choose Choice A: It will 

maintain the employees’ job, thus causing additional cost to the company of RM 

50,000. (RM 200,000 – RM 150,000). In economics term, this will be the 

maximization of workman’s satisfaction, in that the workman does not have to resort 

to any trade-off or opportunity cost. 

 

To maximize the wealth of the employees in above set up, choose Choice D: It will 

maintain the employees’ job, thus causing additional cost to the company of RM 

50,000. 
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In line with the goal of achieving allocation efficiency and wealth maximizing as 

propounded by Posner, the ultimate goal of maximizing greatest benefits for the 

greatest number, the choice A or D would have been ideal. 

 

To arrive at a Win – Win situation, Choice C would be chosen instead. In striking a 

balance between making a legitimate profit plus to stay in business and maintaining a 

permanent job for the workman, the adjustment in salary will be necessary to satisfy 

both the business’s goal of profit maximization and cost minimization and the goal of 

workman to be continually employed.  

 

Whatever the legal decision may it be, the economic analysis of law school of 

thought views that the Common Law judgments are intricately guided by the 

doctrine of social wealth maximizing. Social Justice or distributive justice is a quest 

for justice; it is virtually in its goal of making the law as a tool of social engineering, 

which requires the social justice to have interaction with social purposes. 

 

While economists are very much concerned with efficient allocation of resources, it 

is distinguished from justice and equity, which requires justice in the distribution of 

wealth. The meeting point would have been the efficient distribution of resources and 

wealth equitably.  

4.5   Economic Schools of Thoughts and Employment Law 

The economists seem to have varying views on the interventions of law into the 

market force mechanism, which is determined purely on the demand and supply 

theorization. In situation where no legal intervention is involved, the arbitrariness on 
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the part of the employer maybe overwhelming on the other hand, the over 

involvement of legal intervention in businesses may curb their market freedom and 

growth.  

4.5.1   Neoclassical Economists32 

The economists of neoclassical category tend to be hostile towards the legal 

intervention of economics. They believe that the businesses should be left to 

themselves to run the way they see fit. They should be able to compete on a free 

market. The market should have perfect information. 

 

When the businesses made profits, the society on the whole, including the employees 

will enjoy the benefits. More jobs will be created; more families will be able to have 

food on the tables. More choices can be made when income become the fruit of the 

labour of the workman. 

 

Legal intervention is perceived to be problematic as they limit the options open to the 

employer. Too many laws and regulations will also cause additional costs to the 

employer; which will be on passed to the end user; the consumers. This in the end 

will make the organization uncompetitive. A reduction in consumer demands will 

entail reduction in production, which may see more workers being dismissed. The 

other eventualities will see cutting of employees’ salaries, which may not be 

desirable at all. Ronald Coase33, argued that if the law imposes certain regulations on 

people, the outcome would be the same. If the rules impose led to inefficient 

                                                 
32 https://www.exploring-economics.org/en/orientation/neoclassical-economics 
33Coase, R , 2006. Economic Analysis of Law: An enquiry To Its Underlying Logic. (11.June.07) From http: 

www.sfu.ca/~allen/coaseJLE1960.pdf  
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outcomes, people would get around it by contracting with each other until a desirable 

efficient outcome is achieved.  

 

If the Section 37 Employment Act 1955 is hypothetically amended to increase the 

maternity leaves from 60 days to say 100 days. This hypothesis will eventually 

increase the costs of the employers to seek additional workers or man-hours to do the 

job of those female employees who are absent.  

 

By hiring additional workers or paying over times to take over the absentees would 

reduce the profitability of the employers. The employers would on pass the 

additional cost to the employees by reducing their wages, or they may conveniently 

pass it on to the end users; the consumers. This new scheme does not change the 

allocation of resources in the society. This outcome does not cause any retribution 

from employers to employees, this is such so as the economists are only concerned 

with efficiency and not retribution of wealth.   

 

The economists of neoclassical school of thought are strong supporters of freedom of 

contract (contract at will). The employees and employers should be allowed to 

contract on any contractual terms they desire at an agreeable level. Impositions of 

legal interference would only make the relationship a rigid one. The law should not 

assume to tell the people what is in their best interests.  

 

The critics of the economists of neoclassical school of thought argued that the 

employees are naturally in a weaker bargaining power as compared to employers. 

The employees may need their jobs more than the employers need them. This may 
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necessitate the protection of employees’ rights by legislation aimed at raising the 

level bargaining powers through collective bargaining and Trade Unionism. 

4.5.2   New Institutional Economists34 

The economists of New Institutional school of thought, on the other hand favours the 

intervention of legislatures in the market to overcome the market failures as 

unregulated markets which are free, more often than not fail to achieve efficiency. 

 

The New Institutional Economists argued that opportunistic employers might resort 

to unscrupulous ways to short change the employees. While the employees and the 

employers may not seemed to be on the same footing when it comes to bargaining, 

the employees may be on the weaker side of the card and may need legislative 

intervention to protect their interests. This may necessitate the need of some level of 

employment security to the employees. This they argued can be achieved with 

stringent laws on dismissal and the involvement Trade Union in collective 

bargaining. The Employees will be more productive knowing that their employment 

rights are safeguarded by the law and not at the mercy or whims and fancy of the 

unethical employers.  

 

The Neo Classical Economists argued that employment laws create unemployment 

by increasing the costs to the employers. Unemployment here is seen if employees 

want to work, are able to work and actively seeking employment but unable to find 

work. 

                                                 
34 Davies, A.C.L. Perspectives on Labour Law, Cambridge: Cambridge University Press, 2004. 
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The New Institutional Economists argued that some level of employment is good for 

the economy. It is regarded that the unemployment rate of 4 % and 6% is good 

indicators. If the employment rate is too low, the employers’ costs may go up by 

increasing wages in order to recruit and retain scarce work force.35 

4.6   Wages Fixing Mechanism in Economics 36 

4.6.1   Introduction 

Using the supply and demand curve theory to explain the mechanism of the demand 

and Supply of workforce and the wages will help the legal minds to appreciate better 

the economist’s way of wages determination in the market place, particularly in the 

area of micro economics modeling. 

 

While the employer may arbitrarily decide the best wages he is willing to pay to the 

workman is with the pure intention of cost minimization and profit maximization in 

mind, the economics model of supply and curve will assist the employees concern on 

the best salary and wages they can obtain applying the microeconomics principles. 

 

 

 

 

 

                                                 
35  Davies, A.C.L, 27 
36 Hamzaid Yahya, Ekonomi Mikro, (Petaling Jaya: Penerbit B&H Enterprise, 1985, 398 – 408. 
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4.6.2 Wages Fixing Without Trade Union Interference (Free Market) 

 

Wages D S  

                              U2 

 

  

                            U1                          

 

 

 

                             U3 D 

 S 

 

                                   0      B3            B1                  B0                       B2 B4   Labour 
Source: Hamzaid Yahya, Ekonomi Mikro, (Petaling Jaya: Penerbit B&H Enterprise), 1985 

 

Figure 4.1 Wages fixing without Trade Union interference (free market) 

 

 

Explanation 

1. The SS curve is the Supply curve of labour (by employees) and DD curve is 

the Demand curve of labour (by employers.) The higher the wages, more 

employees are supplied. The lower the wages, more employees are demanded 

by the employer. 

2. At U1 level of wages, B0 numbers of employees are willing to work 

(equilibrium point, no excess of wages or labour is found here). 

3. At U2 level of wages, with higher wages, more employees will enter the 

market, leading to excess of labour at B1B2 numbers. Number of labour 

required is B1 but B2 numbers are supplied. This may lead to a number of 

workers who are willing to take pay cut in order to stay employed thus 

reducing the wages to stabilize at U1. 
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4.  At U3 level of wages, with lower wages, lesser employees will enter the 

market, leading to lack of labour at B3B4 numbers. Number of labour 

required is B4 but B3 numbers are supplied. This may lead to a number of 

employers who are willing to pay more in order to stay on production thus 

increasing the wages to stabilize at U1. 

 

Based on the above demand and supply curve, with absolutely no interference from 

any party in the determination of wages, the wages are determined solely by market 

forces. This model resembles clearly the thinking of neoclassical economists which 

seemed hostile towards legal intervention in the matter of employment.   

 

In this instance, higher or lower salary scale will be moving on a cobweb manner 

eventually reaching an equilibrium point where there will be no excess of wages or 

labour found here. This the economists claimed the most ideal and win –win 

situation where the employees are willing to work for wages agreed by the 

employers, and the employers on the other hand, are willing to pay the equilibrium 

point wages to the employees. In situation like this not many employees will move 

out of jobs and the entry to the job market may seem idle. Workmen will work 

efficiently knowing that their job is safe with the salary agreed with the employers.           
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4.6.3 Minimum Wages Fixing With Trade Union Interference  

Wages D S  

                              U1 

 

  

                            U0                          

 

 

 

                                      S D 

                                                           B1                  B0                         B2    Labour               

Source: Hamzaid Yahya, Ekonomi Mikro, (Petaling Jaya: Penerbit B&H    

              Enterprise), 1985 

 

Figure 4.2 Minimum wages fixing with Trade Union interference 

 

 

Explanation 

1. The SS curve is the Supply curve of labour (by employees) and DD curve is 

the Demand curve of labour (by employers.) The higher the wages, more 

employees are supplied. The lower the wages, more employees are demanded 

by the employer. 

2. At U0 level of wages, B0 numbers of employees are willing to work 

(equilibrium point, no excess of wages or labour is found here). 

3. If the Trade Union set a minimum wages at U1 level, (higher than U0 Level), 

this may lead to reduction in demand of employees from B0 to B1.  (To 

reduce employers’ costs and maintain their profitability) 

4. This may lead to an unemployment level of B1B2 in the market place. 
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Based on the above demand and supply curve, with the interference from Trade 

Union in the determination of wages, the wages are fixed higher than the market 

forces determined wages. This model resembles the thinking of new institutional 

economists which seemed to favor legal intervention in the matter of employment.   

 

In this instance, higher wages will be fixed by a legitimate and recognized Trade 

Union fighting for the financial benefit of their members. This will lead to cost of 

labour goes up higher and the employers may resort to reducing the present 

workforce to a desired level and work the remaining workforce harder to achieve the 

best production outputs by achieving economics of scale. 

 

The employers may have no choice in the quest for profitability to reduced workers 

in the present model; the workers reduced are predominantly non-union members as 

the Trade Union will fight to protect the livelihoods of their members. The targeted 

group of employees to be left out employment would have been the non-performers 

and non-union members or a combination of both.  

 

In order to protect the livelihoods of employees in this instance of Trade Union 

interference, it would be beneficial and vital for workmen to form and or to join the 

Trade Unions to protect the legitimate expectation of workmen to be gainfully 

employed permanently 
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4.6.4 Wages Fixing with Trade Union Interference (Option to strike) 

Wages D S  

                              U1 X 

 

  

                            U0                          

 

 

 D 

 S 

                                   0                     B1                   B0                                       Labour 

Source: Hamzaid Yahya, Ekonomi Mikro, (Petaling Jaya: Penerbit B&H Enterprise), 1985 

Figure 4.3 Wages fixing with Trade Union interference (Option to strike) 
        
 

Explanation 

1. The SS curve is the Supply curve of labour (by employees) and DD curve is 

the Demand curve of labour (by employers.) The higher th e wages, more 

employees are supplied. The employers demand the lower the wages, more 

workmen are demanded by the employers. 

2. At U0 level of wages, B0 numbers of employees are willing to work 

(equilibrium point, no excess of wages or labour is found here). 

3. If the Trade Union set an option to strike, and the employers will have to 

comply with the demand, the Trade Union will set their level of wages at U1 

level, (higher than U0 Level) but at numbers of employees at B0 level only. 

(although it should be at a lower level of  B1) 

4. This will not lead to any level unemployment in the market place. 
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5. The additional costs will be borne by the employers. 

 

Based on the above demand and supply curve, with the interference from Trade 

Union in the determination of wages, the wages are fixed higher than the market 

forces determined wages with an imminent threat of striking. This model resembles 

the thinking of new institutional economists which seemed to favor legal intervention 

in the matter of employment.  

 

In this instance, higher wages will be fixed by a legitimate and recognized Trade 

Union fighting for the financial benefit of their members. This will lead to cost of 

labour goes up higher, the employers may have no choice due to threat of union 

members going on strike but to comply with the higher wages demanded by the 

union thus incurring higher operational costs which the employers will absorb.  

 

In order to protect the livelihoods of employees in this instance of Trade Union 

interference and threat of going on a legal strike, it would be beneficial and vital for 

workmen to form and or to join the Trade Unions to protect the legitimate 

expectation of workmen to have permanency in their jobs. 
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4.6.4 Wages Increase with Trade Union Interference (Retraining) 

Wages D0                          D1 S  

                              U1  

 

  

                            U0                          

 

 

 

 D0         

D1           

 S 

                                   0                                            B0      B1                             Labour 

Source: Hamzaid Yahya, Ekonomi Mikro, (Petaling Jaya: Penerbit B&H Enterprise), 

1985 

Figure 4.4 Wages increase with Trade Union interference (Retraining) 
           

 

Explanation 

1. The SS curve is the Supply curve of labour (by employees) and DD curve is 

the Demand curve of labour (by employers.) DD is also the Marginal Output 

Curve of the Employee. The higher the wages, more employees are supplied. 

The employers demand the lower wages; more employees are demanded by 

the employer when wages are low. 

2. At U0 level of wages, B0 numbers of employees are willing to work 

(equilibrium point, no excess of wages or labour is found here). 

3. If the Trade Union takes the option of retraining employees to increase their 

competencies and productivity, as such, the employee’s output will increase 

from D0D0 to D1D1. This will lead to higher wages being paid at U1 and 

more employees needed at B1. 
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4. This will not lead to any level unemployment in the market place. 

Based on the above demand and supply curve, with the interference from Trade 

Union in retraining the union members to be more efficient and productive in their 

jobs, the wages can fixed much favorably for both benefit of the employer and 

employee. This model also resembles the thinking of new institutional economists 

which seemed to favor legal intervention in the matter of employment.  

 

In this instance, retraining will be conducted by a legitimate and recognized Trade 

Union fighting for the benefit of their members. This will lead to labour outputs goes 

up higher, the employers may have no choice but to pay the higher wages led by the 

higher productivity and additional employees are needed to cater for the increasing 

outputs. 

 

In order to protect the livelihoods of employees, it would be beneficial and vital for 

workmen to form and or to join the Trade Unions to protect the legitimate 

expectation of workmen to have permanency in their job. 
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4.6.5  Wages Fixing With Trade Union Interference  S1 

Wages DS0  
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                                    0                          B1              B0                                   Labour 
 

Source: Hamzaid Yahya, Ekonomi Mikro, (Petaling Jaya: Penerbit B&HEnterprise), 1985 

 Figure 4.5 Wages fixing with Trade Union interference 

                      
 

Explanation 

1. The SS curve is the Supply curve of labour (by employees) and DD curve is 

the Demand curve of labour (by employers.) The higher the wages, more 

employees are supplied. The lower the wages, more employees are demanded 

by the employer. 

2. At U0 level of wages, B0 numbers of employees are willing to work 

(equilibrium point, no excess of wages or labour is found here). 

3. If the Trade Union set a policy of reducing the supply of employees, this may 

lead to reduction in supplies of employees from S0 to S1.  

4. The new shifting of supply curve of S1S1 will lead to an increase of wages at 

U1. The new numbers of employees needed is at B1.   

5. The market forces in the market place determine this new wages level at U1.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       
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Based on the above demand and supply curve, with the interference from Trade 

Union in the controlling the supply of workmen in the working place, a shift in wage 

fixing will emerge. This model resembles the thinking of new institutional 

economists which seemed to favor legal intervention in the matter of employment.   

 

This will lead to lower supply of labour force the employers may have no choice but 

to comply with the higher wages demanded by the union at the same time reducing 

the headcounts to a lower level supplied through the Trade Union 

 

In order to protect the livelihoods of employees in this instance of Trade Union 

interference and the control of supply of workmen, it would be beneficial and vital 

for workmen to form and or to join the Trade Unions to protect the legitimate 

expectation of workmen to have better paying jobs. 

4.7 Classical Teleological Ethical Theory; Utilitarianism Perspective on Labour 

and Industrial Relations 

Teleology is defined by Oxford Advanced Leaner’s Dictionary37 as “philosophy that 

the events and developments are meant to achieve a purpose and happen because of 

that it is derived from a Greek term which simply means outcome or result. 

 

Hedonism is the belief that pleasure is the highest and the only intrinsic good. 

Although commonly defended as a moral theory about the proper aim of human 

conduct, hedonism is basically premised on the notion that human beings simply do 

                                                 
37http://www.oxforddictionaries.com/definition/english/teleology, Accessed Jan 5, 2012 

http://www.oxforddictionaries.com/definition/english/teleology
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things to maximize their own happiness. In economic perspective, it is the level of 

satisfaction of an individual. 

 

In relation to the employment, the satisfaction an employee or workman can derive 

from the satisfaction of knowing that his tenure in employment is secured and its 

permanency is fiercely protection. Nothing is more satisfying and gratifying than the 

feeling to a workman that his employment rights are protected and he will be able to 

provide food on table for his family 

4.7.1 Epicureanism38 

Epicurus was said to be born in the Greek colony of Samos, but he spent most of his 

life in Athens, where he founded a school of philosophy called Epicureanism which 

lived out the ideals for human life, talking about philosophical issues but deliberately 

detaching from active involvement in social affairs. Epicurus believed that pleasure 

is the most significant goal of mankind 

 

Epicurus held that the proper goal of human life is to achieve mental ease and 

freedom from pain. All of our sensual desires are natural and their satisfaction is to 

be desired, since satiation is always a pleasure but frustrated desire is a mild pain. 

Material goods are worthwhile only to the extent that possessing them contributes to 

the achievement of peace. Epicureanism concludes that man is servant to pleasure 

and pain. While pleasure connotes good, pain is associated with evil."39 

 

                                                 
38 https://www.philosophybasics.com/branch_epicureanism.html 
39Unknown, Hellenistic Thought, from http://www.philosophypages.com/hy/2w.htm#epiu   accessed July 15, .2007 

http://www.philosophypages.com/hy/2w.htm#epiu
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As far as employment law is concerned, the pleasure a workman can desire is from 

the feeling he gets knowing that he can work peacefully, without the fear of losing 

his job unexpectedly or being let to the exit door arbitrarily. He must be having the 

joy and the feel good factor that when he gets to work tomorrow, his job is still 

waiting for him; he knows and enjoy the assurance that the job will be there for him 

for a long time to come. 

4.7.2 Utilitarianism 

At the end of nineteenth century, an important group of British philosophers crafted 

basic principles to address the issues of social problems. Thinkers such as Jeremy 

Bentham and J.S Mill were influenced by Epicureanism, suggested a direct 

mathematicalisation of morality by reference to utilitarian outcomes between the 

harm and benefit comparison.40Utility here refers to the degree of usefulness of a 

household object or domestic animal. In economic perspective, it measures the 

degree of preference for a given good or service relative to price. 

 

The moral worth of a conduct can be solely determined by the consequences of that 

behavior.   An act is right if it benefits people and it is wrong conversely, if it leads to 

harm or damage. Bentham's moral theory was based on the premise that it is the 

results of human actions that matters for human happiness in achieving pleasure and 

avoiding pain.  

Any normative theory being the study of proper thought and conduct by holding that 

human actions derive their moral worth solely from the outcomes or results that they 

produce. In Benthamite Utilitarianism, it is called Felicific Calculus; taking into 

                                                 
40 Unknown      Bentham, Jeremy from http://www.philosophypages.com/dy/bentAccessed July 15, 2007 

http://www.philosophypages.com/dy/bent
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account the net consequence of the aggregate benefit minus the aggregate cost. In 

short, Utilitarianism is a consequentialist theory that typically identifies happiness or 

pleasure as the favoured consequence. 

 

Benthamite Utilitarianism’s objective is to commend the principle of utility as a 

moral principles preferred given Bentham’s assertions of human’s hedonistic nature 

of maximizing happiness. 

 

Three aspects of Benthamite Utilitarianism advocacies are: 

(a) Since men only desire happiness, they must approve a principle which 

affirms that they ought to have what they want. 

(b) If one accepts principle of utility, then all disputes about rights and 

wrong will be reduced to a disagreement about future matters of fact, 

and hence morals and legislation become scientific. 

(c) Since men are only motivated by pain and pleasure, properly grafted 

legislation can produce a coincidence between interest of the 

individual and the interest of the community.41 

 

In simple language, Benthamite Utilitarianism distribution is the greatest good for 

the greatest number and it takes precedence over the greatest good for a smaller, 

more elite number.  

Benthamite Utilitarianism is founded upon four propositions as follows;42 

(a) All Agents (as agents) seek a personal good. 

                                                 
41Harris, J.W, 42. 
42  Pathak, Sandeep, Principles of Jeremy Bentham and Supreme Court of India, Case Comment: Olga Terris v. Bombay 

Municipal Corporation, from http://www.legalserviceindia.com/articles/case.htm Accessed July 15, 2007 

http://www.legalserviceindia.com/articles/case.htm
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(b) Ultimately, all self -conscious agents aim at the same goal irrespective 

of the particular context in which the particular action is performed. 

(c) That same ultimate goal is always the maximization of personal 

pleasure (and the avoidance of personal pain). 

(d) The proper role of the State is to promote the greatest aggregate 

pleasure within its community. 

 

The four commands of utility of a civic society according to Benthamite 

Utilitarianism upon which the aggregate happiness depends are security, subsistence, 

abundance and equality. All of the above four commands, security, subsistence, 

abundance and equality according to Benthamite Utilitarianism are interdependent on 

achieving its ultimate goal of attaining happiness on the whole. 

 

In the Indian Supreme Court case of Olga Tellis v. The Bombay Municipal 

Corporation (1986) AIR SC 180, Justice Chandrachud held that” the right to life as 

enshrined in Article 21 of Indian Constitution (equivalent to Article 5 of the 

Malaysian Federal Constitution) means more than merely that life, it cannot be taken 

away number of people who are affected by performance of an action. It also states 

that the pleasure and pain of the society are to be weighed at the same platform. By 

evicting the slum dwellers who are working in the city of Bombay, thus eventuating 

millions of these dwellers to lose their livelihoods and which would sum up to more 

millions of dependents of the dwellers to lose their own livelihoods which may be a 

mockery in the fullest nature.  
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The decision of the Court in Olga Tellis, clearly applied Bentham’s principles by 

rejecting ouster order to provide the greatest good to the greatest number here. The 

aggregate happiness of the city dwellers and their dependents take precedence over 

interest of few sectors that are keen to rip profit from developments. Justice 

Chandrachud summarized that human compassion must soften the rough edges of 

justice in all situations.  This can be seen from adopting a policy on utilitarianism 

which brought in greatest benefit or happiness for greatest number of people. 

 

The protection of workmen’s livelihoods here must take precedence over the 

yearning of profits by a small number of employers. It’s the interest of the big 

numbers of employees that must take priority over greed over profits of some 

business owners.  

 

While having great pleasures in realizing the that their tenure of employment are 

properly protected against arbitral actions of such unscrupulous employers, the 

greatest good for greatest number can only be achieved when higher importance is 

put upon the interest of the employees against the employers.   

4.8 Utilitarianism and Employment Law 

Reprising the examples as previously discussed in 4.3 above, assuming an employer 

is resigned to an alternative of either retaining a pool of 100 employees (and 

retraining them for new skill or new products line) and thus incurring losses or the 

employer may just terminate the workers on excuse of “deterioration in demand for 

product (Without regards to notions of reasonableness or justification) and reduces 

losses to the company. 
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By attaching some hypothetical numbers (based on market practice) to the facts as 

above-mentioned, these are presented as below: 

Choice X:    (Retraining Cost) RM 2,000 x 100 Workers = RM 200,000.00 

Choice Y:    (Retrenchment Cost) RM 1,500 x 100 Workers = RM 150,000.00 

To maximize the happiness of the company as a single legal entity in above set up, 

Choice Y would be the chosen. This choice is definitely not in abidance to 

Benthamite Utilitarianism, which is the greatest good for the greatest number, and it 

takes precedence over the greatest good for a smaller, more elite number. This option 

is will not be accepted as it only maximizes the happiness of the company as a single 

legal entity and not the majority which are 100 workers and their dependents. 

 

To maximize the happiness of the workers being the greatest numbers here in above 

set up, Choice X would be the chosen as it is in abidance to Benthamite 

Utilitarianism, which is the greatest good for the greatest number, and it takes 

precedence over the greatest good for a smaller, more elite number. This option is 

should be accepted as it maximizes the happiness of the majority which are 100 

workers and their dependants of the company versus the happiness of the company as 

a single legal entity.  

 

Benthamite Utilitarianism advocates that properly drafted legislation can produce a 

coincidence between interests of the individual and the interest of the community at 

large. Given the appropriate rewards and punishments laid down by the drafted law, 

we can achieve a fortunate state of affairs in which a man will draw the same 



 

107 

conclusions about the rightness of any proposed action of his, whether he calculates 

the effects only upon his own happiness or upon that of the community at large. 43 

 

Collection of individual perceptions of common goal of happiness will accumulate to 

the total happiness of the community at large; as such the happiness of the workers at 

large would have been to be able to be on the pay roll of the employer which is 

fundamentally and paramount in importance. As such legislations drafting 

employment laws such the employment and industrial relations laws must lie on the 

platform that it must provide the greatest happiness to the greatest numbers of 

people, in this instance, the workers population at large.  The proper role of the State 

is to promote the greatest aggregate pleasure within its community, the workers 

community in particular. 

4.9 Conclusion 

In a nutshell, the economic analysis of law looks at the economic theory of utility 

maximization and the interference of law to enhance justice and equitable 

distribution of resources and benefits efficiently to the people.  

 

While the core purpose of economists is to achieve efficiency, the core purpose of 

the law is to achieve justice. In between the two distinctive social sciences, legal 

thinkers such as Coase and Posner advocate the middle path between them to achieve 

the overall purpose of justice based on mathematical logics. Richard Posner without 

doubt is the father of modern Economic Analysis of law, he has opined that the 

ultimate goal of the common law was the promotion of an efficient allocation of the 

                                                 
43 Pathak, Sandeep. 
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resources, as such he said that the doctrines, remedies and procedures of the common 

law are seen to be consistent with the pursuit of efficiency which is implicitly middle 

path of the convergence between the theories of economics and law. 

 

The economists of neoclassical category have unfriendly tendencies towards the 

legal intervention of businesses. They argue that the businesses should be left to 

themselves to run the way they see proper. The businesses should be able to compete 

on a free market on a laissez faire manner. 

 

The economists of New Institutional school of thought, on the other hand prefers the 

legal intervention in the market place to overcome the market failures as unregulated 

markets which are free, more often than not fail to achieve efficiency. As such the 

law must intervene to strike a balance and equilibrium to achieve the proper 

distribution of resources to achieve maximum efficiency.  

 

Epicurus who founded Epicureanism held that the proper goal of human life is to 

achieve mental ease and freedom from pain. Material goods are worthwhile only to 

the extent that possessing them contributes to the achievement of peace. 

Epicureanism concludes that man is servant to pleasure and pain. While pleasure 

connotes good, pain is associated with evil. 

 

British thinkers and reformers such as Jeremy Bentham and J.S Mill were influenced 

by Epicureanism, proposed a straightforward quantification of morality by reference 

to utilitarian outcomes, it is called utilitarianism. Utility here refers to the degree of 

usefulness of a household object or domestic animal. In economic perspective, it 
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measures the degree of preference for a given good or service relative to price. In 

short, it is the theory that maximizes benefit for the greatest number against the elitist 

few.   When the end justifies the mean, if more people gain from the action taken, it 

should be taken to bring greatest good to greatest number of people. 

 

Ultimately to bring greater happiness and good to the greatest number of workmen 

would have been protecting the tenure of security in employment of theirs, giving the 

workmen a sense of satisfaction, confidence and feel good factor that their jobs will 

be secured and continuing in permanency.  
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CHAPTER FIVE 

FINDING & ANALYSIS:  INTERPRETATION OF THE 

FEDERAL CONSTITUTION 

5.0 Introduction 

A constitution is very important document to a country because it epitomizesthe 

principles on which the country’s structural system is based and how the country is 

to be governed based on its principles enunciated in the constitution. It is very much 

the framework of the body, principle of the basis of the running of a country. 

It designatesthe institutional organs of the government, explains the government’s 

powers and stipulates how the government’s powers to are to be dispensed. It is then 

be well organized, craftily written and carefully planned, this document is called the 

constitution, in Malaysia it’s called The Federal Constitution. The constitution is 

written to be understood by the nation’s citizens, to make it so comprehensible that 

even a layman could decipher the content in it without being too technical in its 

meaning. 

 

Most modern democracies including former British Colonies are common in nature 

because of the written constitutions which characterize the system of law and the 

running of the government. The written constitution is very much preferred mode of 

a country’s charter as it clearly defines the rule of law and separation of powers 
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between the organs of a nation. It is worthwhile to note while a written constitution 

has codified mostly the rules and regulations relating to powers and responsibilities 

of a government and it is the construction of the provisions which is causing 

problems to the judiciary which is assigned the task of interpreting the provisions 

accordingly to protect the legitimate interest of its stakeholders including the citizens 

of the nations. 

 

Constitutional supremacy in written constitutions means that the Constitution is 

higher than any parliament enacted laws, constitution is made for present and future, 

it has its own peculiarities, its own high standard of morality, its own high standard 

of values normally found in fundamental liberties or civil liberties. Proper and 

correct interpretation of the written constitution is a daunting task for the judiciary44 

 

It is the interpretation of the written constitution by the judges and courts and the 

outcome of the interpretations is causing difficulties and countless debates over 

which mode of interpretation should be adopted be it historical, or teleological, literal 

or grammatical. Whichever mode being adopted, the outcome of the interpretations 

must serve the need of the masses; this has become an academic argument among 

legal thinkers. Whichever method of constructing the provisions of the constitution is 

taken, the final aim of the constitutional interpretation is to give effect to its ability to 

provide the widest possible protection and its guarantees to all the people. 

                                                 
44 Deja Oluwu, Constitutional Interpretation And The Notion Of Unremunerated Rights: Working Paper, ANCL-RADC Annual 

Conference – ‘The Internationalisation of Constitutional Law’ Rabat, Morocco,2-5 February 2011. 
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5.1 The Interpretation of the Federal Constitution. 

Lord Wright in James v. Commonwealth (1936) AC 578 observed that “the 

constitution must not be read and construed in a narrow or pedantic manner, and its 

construction most beneficial to the widest possible amplitude of its powers must be 

adopted.” 

 

Lord Bingham of Cornhill in Reyes v. The Queen [2002] AC 235 opined that “the 

court cannot construe the language of the constitution as found in a will or deed or 

even a charter party. He reiterated that a generous and purposive interpretation must 

be accorded to the constitutional provisions that protect human rights, the court has 

no license to read its own predilections and moral values into the constitution, but it 

is required to consider the substance of the fundamental rights at issue and ensure 

contemporary protection of the rights in the light of evolving standards of decency 

that marks the progress of a maturing society. “ 

 

In order to achieve the proper interpretation, respect for the language of the 

constitution and for the traditions and usages that have given it meaning must march 

hand in hand with the principle of giving full recognition and effect to the 

fundamental rights and freedoms which it enshrines. Constitution must be read 

widely with the purpose of protecting human rights  

 

In Leung Kwok Hung v. The Hong Kong special Administrative Region [2005] 8 

HKCFAR 229, Li CJ held that, it is well established jurisprudence that in the 

interpretation of a fundamental right, the courts must construct it generously so as to 

give the people its fullest protection. At the same time, he said restriction on those 
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basic rights must be strictly constructed. He added in a society governed by rule of 

law, the courts must be aggressive in protecting the basic rights and must fiercely 

check any restriction that may be placed on the fundamental liberties.45 

 

The Constitution must be read broadly enough and not too strict, narrow, inwards, 

stone hard ways of interpreting it to make the business of providing justice in 

abidance to the rule of law. On the other hand, some believe that the constitution 

must be constructed according to the original wishes of its founding faiths and 

framers. The language of the provision and must be read in its ordinary usage and 

sense.  

 

In Datuk Harun v. PP [1976] 2 MLJ 116, a case on strict literal construction, it was 

decided that the court is not given the freedom to expand the provisions and 

wordings of the constitution for any other theory or purposes. The court must apply 

strict interpretation of the wordings of the constitution as it is46. On the same note, in 

Jabar v. PP [1995] 1 SLR 617 it was decided the court is only concern over the 

valid laws which are binding and passed, the contention of fairness, justice and 

reasonableness is not an issue for the courts to be concerned about. 

 

The American jurist, Ronald Dworkin has provided some insights on constitutional 

interpretation. When the judges are facing laws which are unjust, the judges must put 

on the thinking cap and review the unjust and harsh laws as a whole and see it 

holistically. 

 

                                                 
45Cheong May Fong, Selected issues in the development of Malaysian law, Kuala Lumpur: UM Press, 2008, 139 
46http://www.malaysianbar.org.my/constitutional_law/constitutional_interpretation_in_a_globalised_world.html. Accessed Jan 

12, 2013 

http://www.malaysianbar.org.my/constitutional_law/constitutional_interpretation_in_a_globalised_world.html
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The provisions of a written constitution must be read in the context of overall perusal 

of the constitution itself. The constitution must be read generously and liberally to 

provide the morally and ethically right protection for all.47 

 

Tun Suffian LP in Re Datuk James Wong Kim Min [1976] 1 LNS 124,said that 

when the laws affects the fundamental liberties and basic rights of the people, the 

construction of that law must be made to favor the people and not the authority.48 

 

Krishna Iyer J held in Fathehchand Himmatlal v. State of Maharashtra (1977) 

SCR (2) 828that the constitution is the document of the founding faiths of a country. 

It must be interpreted based on the approach of organic and not pedantically 

interpretation. Its construction must be harmonious and promotes the rhythm of the 

rule of law.49 

 

The Constitution must be read extensively enough and not too much into strict, 

narrow, inwards, stone hard ways of interpreting it to make the business of providing 

justice to be in abidance to the rule of law.  

 

In Synthetics & Chemicals Ltd. Etc v. State of U.P. & Others (1990) 1 SCC 

109,it was opined that the constitution must be read as wide as possible and 

beneficial to the widest amplitude; a broad and liberal interpretation must be wholly 

applied. 

 

                                                 
47ibid 
48http://www.reocities.com/CapitolHill/6954/hressay.htm. Accesed July 8, 2011. 
49 MN. Rao & A. Dhanda , Interpretation of Statutes,10th Ed  New Delhi, Butterworths Lexis Nexis,2007, 1262. 

http://www.reocities.com/CapitolHill/6954/hressay.htm
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The spirit of the constitution must be lived to make the constitution a living 

document, to make it a document that charter the life of the nation in tandem with the 

time and running in tune with all situations and conditions. 

 

Barwick CJ of the High Court said in Attorney General of the Commonwealth, ex 

parte Mc Kinley v. The Commonwealth of Australia [1975] 135 CLR held that 

the true guiding principles that can produce stability in constitutional law is to read 

the language used in the constitution generously and not pedantically but as a whole 

and also to seek its meaning by legal reasoning. 

 

The Constitution must be read liberally and widely enough to provide extension of 

protection of the basic liberties as found in the Constitution, in consonance with the 

rule of law and the spirit of constitutionalism for the benefit of the citizen. 

 

Pedantic and narrow reading and the interpretation will only reduce and limit the 

coverage and protection that can be widely expanded through the application of the 

provisions in the Federal Constitution.  

 

The Federal Constitution is a living document that can be applied in all conditions 

and situations between the government and its people and also among the people 

inter se. To read it like last testamentary will is akin to hitting the last nail to the 

protection that can be provided in the constitution.  

 

The Federal Constitution is the supreme law of Malaysia with specific provisions on 

fundamental liberties which rights are inalienable by any governmental actions or 
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individuals. These rights which cannot be contracted out will remain the strongest 

shield the people can have against any encroachment into their inherent civil liberties 

and fundamental rights.  

5.2 General Principles in Interpreting Federal Constitution 

In the case of Moinuddin v. State of Uttar Pradesh AIR 1960 All 484,Dhawan J 

held that when the choice of two alternatives construction should be made, he opined 

that firstly the court must adopt the choice that will ensure smooth and harmonious 

working of the constitution and avoid the other choice that will lead to absurdity and 

causes inconveniences or making the well -established provisions of the constitution 

unimportant.  

 

Secondly, he said that the constitutional provisions are not to be interpreted and 

applied narrowly but to include the working principles for practical government. 

 

Thirdly, he reiterated that the provisions of a constitution cannot be regarded as 

mathematical formula and as such, practical considerations rather than formal logic 

must govern the interpretation of those provisions of a constitution which are 

unclear. 

 

Fourthly, he said in deciding between two alternative constructions, the one which 

will avoid a result injurious or unjust to the nation must be chosen.  
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Fifthly, the lordship viewed that before making a selection between two alternatives 

meanings, the court must read the constitution as a whole, taking into account its 

different parts and try to harmonize them. 

 

Finally, sixthly, above all, he stressed that the court should proceed on the 

assumption that no conflict or repugnancy between different parts was intended by 

the framers of the Constitution.  

 

The Federal Constitution must be read in design which will ensure smoothness and 

harmony in the working and practicality of the constitution as the supreme law of the 

land. It 1must be interpreted widely to afford more coverage and protection to the 

workman in Malaysia in the context of the research. Any conflict or repugnance in 

the constitution should be assumed as non–existence and presumed not in line with 

intention of the framers. Workmen who will rely on the provisions of the Federal 

Constitution as the last bastion of assistance must be afforded the protection 

accordingly. 

 

The Federal Constitution as the grundnorm of the nation will set the basis on the 

movement and direction a nation. As such, it should be read as practical as possible 

to benefit the people who would gain from the applicability of the Federal 

Constitution without causing any unjust to the nation as a whole. The Federal 

Constitution should be interpreted broadly, generously and beneficently as much as 

possible to spread the reach of its protection to the largest possible radius of 

reachability to be as useful as possible to the people, in this instance the workmen in 

Malaysia. 
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5.3    Judicial principles in Interpretation of Federal Constitution 

5.3.1 Broad and liberal interpretation of a written Constitution  

A written constitution like Malaysian Federal Constitution is a living and organic 

thing which “of all instruments has the greatest claim to be construed ut res magis 

valeat quam pereat.”50The basic idea of better the thing should function than that it 

should perish is that if a piece of law seems unclear; one should try to understand it 

in a way that makes sense of it. The underlying idea of all legal systems is that all 

laws make sense, and are there for a purpose. If a law seems incomprehensible or 

silly, one should try to understand it in some way that makes sense of it - so that it 

can be used valeat rather than simply ignored pereat.51The Federal Constitution must 

be interpreted flexibly to cater for changing environments and circumstances.   

The celebrated local case on liberal approach to Constitutional interpretation is the 

case of Dato Menteri Othman bin Baginda v. Dato Ombi Syed Alwi bin Syed 

Idrus [1984] 1 CLJ 98,  where Raja Azlan Shah Ag LP (as His Royal Highness then 

was)  held that”when one interprets a constitution, firstly judicial precedent plays 

less part than in ordinary statutory interpretation, secondly a Constitution being a 

living legislation must be interpreted broadly and not pedantically and less rigid and 

more generous than other acts.” The ambulatory approach must be taken in 

construing the Federal Constitution.” 

 

Raja Azlan Shah Ag LP (as His Royal Highness then was) has departed from the 

strict literal rule of constitutional interpretation as found in his Lordship’s earlier 

                                                 
50 Andhra Bank v B. Satyanarayana (2004) 2 SCC 657 
51 MN. Rao & A. Dhanda , 664. 
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decisions in the case of Loh Kooi Chan v. Government of Malaysia [1977] 2 MLJ 

187and the case of Government of Malaysia v. Loh Wai Kong [1978] 2 MLJ 175. 

His Lordship incidentally adopted a pragmatic, broad and liberal approach in Dato 

Menteri Othman bin Baginda v. Dato Ombi Syed Alwi bin Syed Idrus [1984] 1 

CLJ 98 as above mentioned.  

 

The correct approach to constitutional interpretation according to Justice Gopal Sri 

Ram former FCJ is that set out in the joint dissent of Lord Nicholls of Birkenhead 

and Lord Hope of Craighead in Prince Pinder v. The State [2002] UKPC 46, where 

it was correctly stated that the courts are the guardians of constitutional rights. The 

courts must interpret constitutional provisions broadly, conferring rights with the 

fullness and as wide as possible to make sure that the citizens enjoy those benefits 

conferred by the provisions intended to afford. 

 

If the judge were to read the Constitution like a last testamentary will that is what it 

will turn out to be. The judge must use liberal, broad and prismatic fashion in 

construing the Constitution, especially when it comes to the protecting and 

safeguarding the fundamental liberties as enshrined in the Constitution. 

 

In Lee Kwan Woh v. Public Prosecutor [2009] 5 CLJ 631, Gopal Sri Ram FCJ 

held that the court should never utilize a literal construction on constitutional 

provisions which guarantee fundamental rights. Instead the courts should apply a 

prismatic approach when construing provisions on fundamental liberties. Prismatic 

interpretation will reveal its colors and reveal rights which are unseen. The prismatic 
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interpretation of the Constitution gives life to abstract concepts such as "life" and 

"personal liberty" in the Federal Constitution. 

 

The judgment which was written by Gopal Sri Ram FCJ held that constitutional 

rights must be read pragmatically and generously, not literally and strictly as was 

decided before. 

 

The Prismatic rule of constitutional interpretation of our Federal Constitution will 

enable the court to identify through the process of derivation, the fundamental rights 

and liberties which were implied within the conceptual framework expressly found in 

our Constitution. It not only adds colors to the interpretation of the constitution but 

also bring out all those hidden rights underneath the interpretation of the constitution. 

 

Constitution is a living document with souls, to read it like a will is to prematurely 

kill a living soul capable protecting the workmen in Malaysia. It must be read 

generously and beneficently for the benefit of mankind. 

5.3.2   Constitutional Interpretation is not the same as statutory interpretation 

The statutes are by nature the creation of the legislature is different than a written 

Constitution which is the documentation set by the founding faiths of the nation 

which is never a creature of the legislation. It’s the charter of the nation on how it 

should be governed for now and future. 

 

The Federal Constitution must be judged from a very much higher standard as 

compared to regular statutes. The Federal Constitution is the mother of all laws in 
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Malaysia, it’s the supreme law of the nation, and it will be a cardinal sin to equate the 

interpretation of The Federal Constitution to any ordinary legislative created statutes. 

 

Higgins J in Attorney General for New South Wales v. Brewery Employees 

Union of New South Wales (1908) 6CLR 469, held that the principles of 

interpretation of the words of constitution are the same as ordinary law, it must 

however be remembered that when interpreting nature and scope of it must be taken 

into account; that it is the constitution, the mechanism under which the laws are to be 

made and not merely an act which declares what the law is to be. 

 

Lord Diplock in the case of Hinds v. The Queen [1976] 1All ER 353,359 held that 

by applying ordinary canons of statutory interpretation to constitutional interpretation 

is simply misleading and erroneous. 

 

The Privy Council in Minister of Home Affairs v. Fisher [1976] 1All ER 

353,359held that the constitution must be construed with less rigidity and more 

generosity. It should be interpreted in its very own principles suitable to its own 

character and usage of language. 

 

Comparing the status and importance of a constitution against an ordinary statute and 

to equate them in the ranking of importance is gravely wrong. More so to apply the 

same approach in interpretation between the two will be even more erroneous. The 

constitution being the supreme law of Malaysia must be interpreted in its own 

approach and method differentiating it from the common legislation of parliament 

which must be subservient to the Federal Constitution. 
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The interpretation of a constitutional provision is provided by the Supreme Court of 

Rambhadra v. Union of India[1961] AP 355, where it was held that the 

constitution must have wider application, it can be applied presently and even for the 

future. Being paramount law of the land, the construction rules in constitution differ 

from ordinary statute, any ambiguity must be determined by possible meaning of the 

term is intended. It should be read and interpreted in the light of the spirit of the 

constitution. 

 

The Constitution must be distinguished from the ordinary legislation. Legislation 

being the creature of the parliament is subservient to the Constitution which is being 

framed by the founding fathers of Malaysia as the guiding principles in the running 

and the administration of the nation. The power to make legislation is derived from 

the Constitution. As such it is a cardinal sin to ever equate the legislation to the 

Constitution. The Constitution must be read in a manner different than normal 

legislations and acts of parliament. 

 

Clear and concise differentiation must be made between interpreting the two distinct 

statuses of laws. Constitution is the supreme law, the paramount law, the mother of 

all laws of a nation. It was crafted by the founding faiths of the country, it is the 

living document not created by the parliament like other statutes which can be 

amended and repealed by the parliament. The Federal Constitution is the stand alone 

document that chart the present and future running of the nation based on the 

principles enunciated in it. Therefore equating the interpretation of the Constitution 

with the ordinary statutes is absurdly wrong and not acceptable, it is akin to 

comparing diamond and glass, and both needed to be treated differently. Federal 
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Constitution being the gem of a nation must be polished and treated differently than 

ordinary statutes. 

 

The Federal Constitution must be interpreted generously, widely, beneficently to 

provide the fullest reach to the people of the nation. It must be read in the light of the 

spirit of constitutionalism, as such any interpretation that subverts the free social 

order and social justice must be held unconstitutional and anti-constitution.52 

5.3.3 Non-enumerated fundamental rights of the Constitution  

Generally in countries with written constitution, very few Constitutions explicitly 

grant to the highest court of the land the power to invent new constitutional rights as 

need arises. Constitutions tend to contain a specific list of individual (and, more 

recently, certain group) rights, mandating the court to enforce those rights and not 

others as per strict interpretation rules. But when the Constitution is relatively old, 

and social change brings with it new concerns and new values, social and moral 

pressure may build up to recognize a new basic right, not enumerated in the original 

Constitutional document.  These rights must run in tandem with the changes in 

society, legal and environmental conditionsTherefore should then the courts simply 

incorporate the new right by their own innovation, or just wait for a formal 

constitutional amendment? An answer to this question partly depends on the specific 

legal and political culture. In some countries, the Constitution is not particularly rigid 

and constitutional amendments are more frequent such as India and Malaysia. Under 

such circumstances, there is likely to be an expectation, and perhaps a justified one, 

that new rights should be recognized only through the formal amendment process. 

                                                 
52SR Bommai v Union of India AIR (1994) SC 1918 
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Strict and rigid approach to Constitutional interpretation will not allow for any room 

for the extension to the meaning of words in the Constitution. Judges here are not at 

liberty to be innovative and expressive in expanding the meanings of the Constitution 

in conformity with the view of the framers of the Constitution.  

 

The observations of Douglas J in Griswold v. Connecticut (1965) 381 US 479 are 

also relevant in the context of constitutional interpretation. In the first passage he 

said that in the US Constitution or Bill of Rights there was no mentioning about 

association of people, educating a child in a school of parent’s choice, learning any 

foreign language, yet he said that the First Amendment was construed to have all 

those rights. “The right of freedom of speech and press includes not only the right to 

utter or print, it also includes the right to read and freedom of inquiry, freedom of 

thought and freedom to teach. Without those mentioned peripheral and additional 

rights, the specific and mentioned rights would be much less secure. The First 

Amendment has a penumbra where right to privacy is protected from governmental 

intrusion”.  

 

“If the express rights enshrined in the First Amendment to the United States 

Constitution have been construed as including a penumbra of implied rights, 

including the right to privacy, so too must human rights provisions in other written 

constitutions”. Examples of these are the Constitutions of India and Malaysia. 

 

The Constitution can never be interpreted in such a way that is narrow and less 

expansive. The rights particularly fundamental liberties and rights which are 
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guaranteed by the Constitution must be read into the Constitution to make it a living 

document and not a dead wood. 

 

In Tan Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan [1996] 1 MLJ 261, it 

was a case heard in the Court of Appeal of Malaysia. The case concerned the 

allegedly wrongful dismissal of Tan Tek Seng, a schoolteacher. In ruling in tan’s 

favour, the Court of Appeal held that Articles 5 and 8 of the Constitution, which 

protect personal liberty and equality under the law, must be read with a liberal and 

not literal approach In his judgment, Gopal Sri Ram JCA held that “Judges should  

adopt a generous approach in order to implement the true intention and essence  of 

the framers of the Federal Constitution. This can only be achieved if the expression 

'life' in Article 5(1) is given a broad and liberal meaning. Article 5(1) means all those 

characteristics that are an important part of life itself and those matters which go to 

form the quality of life to make life livable.” 

Since Tan Teck Seng was deprived of gainful employment without a fair hearing, 

under this broad interpretation of Article 5, his dismissal was found to be wrongful 

and unconstitutional. The Federal Court cited the decision with approval as part of an 

orbiter dictum in R. Rama Chandran v. The Industrial Court of Malaysia [1997] 

1 MLJ 145 

 

In Boyce v. The Queen [2004] UKPC 32, it was opined that fundamental liberties in 

constitution are expressed generally and abstractly, it then invites the judiciary to put 

more flesh into it to answer some difficult questions. “The framers of the constitution 

would have known that they were bringing in the concepts of freedom such as free 

http://en.wikipedia.org/wiki/Case_citation
http://en.wikipedia.org/wiki/Legal_case
http://en.wikipedia.org/wiki/Courts_of_Malaysia
http://en.wikipedia.org/wiki/Malaysia
http://en.wikipedia.org/wiki/Constitution_of_Malaysia
http://en.wikipedia.org/w/index.php?title=Gopal_Sri_Ram&action=edit&redlink=1
http://en.wikipedia.org/wiki/Obiter_dictum
http://en.wikipedia.org/w/index.php?title=R._Rama_Chandran_v._The_Industrial_Court_of_Malaysia&action=edit&redlink=1
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speech, fair trials and freedom from cruel punishments. And they would have been 

aware that sometimes the practical expression of these concepts what limits on free 

speech are acceptable, what counts as a fair trial, what is a cruel punishment. This 

may had been different in the past and will be different in the future. The judges are 

the mediator to solve difficult problems. And the judges, in giving body and 

substance to fundamental rights, will naturally be guided by what are thought to be 

the requirements of a just society in their own time. The judges are applying the 

language of these provisions of the   constitution according to their true meaning. 

The constitution is a living instrument when the terms in which it is expressed, in 

their constitutional context, invite and require periodic checking of its application to 

present stage. 

 

What a court must in all events avoid when interpreting a written constitution is set 

out in the powerful joint dissent of Lords Bingham, Nichols of Birkenhead, Steyn 

and Walker of Gestingthorpe in Matthew v. State [2004] UKPC 33, it was opined 

that the provisions in a constitution must be read with care and respect by paying 

attention to the terms of the constitution. An overly legalistic and literal approach to 

constitution may be inappropriate when giving effects to those rights, values and 

standards which may evolves over time. The quest to maintain justice, the protection 

of fundamental human rights and freedoms must be upheld when interpreting the 

constitution correctly.53 

 

                                                 
53 ibid 
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The Constitution being the supreme law of our nation must be read in a liberal, 

flexible, prismatic, expansive manner to safeguard the fundamental liberties as 

enshrined in our Federal Constitution. The constitution is a living document, a tool to 

manage the nation and the people. To read it strictly and narrowly will reduce and 

limit the protection it can provide to the people of Malaysia. By reading it broadly 

and widely and generously, the constitution can perform its duty to protect 

fundamental liberties and human rights in Malaysia.   

 

The penumbras of fundamental rights may not be expressly written in the 

constitution by the framers during the writing of this constitution. The framers of the 

constitution have written the constitution based on the situations and condition of 

their time, it is for the court and the judges to add more flesh and meanings 

accordingly to the terms of the constitution in their business of dispensing justice and 

equality to the people. 

5.4 Conclusion 

When it comes to employment law, various expansive and liberal definitions of the 

articles in Federal Constitution must be made in order to afford more protection to 

the fellow workmen in Malaysia. The classic case of Tan Tek Seng v. Suruhanjaya 

Perkhidmatan Pendidikan [1996] 1 MLJ 261 as above discussed illustrates how by 

expanding, broadening and liberalization of Article 5 on right to life to include right 

to livelihood and right to earn a living has ultimately saved the employment of the 

claimant from being dismissed. If the Court of Appeal under the Lordship of Gopal 

Sri Ram interpreted the Article 5 strictly, the application and expansion of Article 5 

to the domain of employment law may not have happened. It is liberal, wide and 

http://en.wikipedia.org/wiki/Case_citation
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beneficent interpretation of the Article 5 that made it possible to invoke 

constitutional protection of employment. To elevate the security in employment to 

the constitutional level, this would have been the wishes and thoughts of the framers 

of the Federal Constitution of Malaysia. 
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CHAPTER SIX 

FINDING & ANALYSIS:  RIGHTS RELATED TO 

EMPLOYMENT UNDER THE FEDERAL CONSTITUTION 

6.0 Introduction 

The word constitution derives from Latin origin which means the issuance of an 

important law which is usually decreed by the Roman emperor latter on it was used 

to refer to the decisions of the Pope.  

 

The Constitution most often a written constitution is basically a structural system 

meant for governing a nation, it provides rules and principles which must be adhered 

to. It defines the structured roles of government and the people, it prescribes the 

duties, responsibilities, the powers and its limits the government has. The written 

constitution also provides guarantees and protection of basic rights to the people. The 

written constitution is the national charter that provides mechanism for the 

government to function.54 

 

There are varied philosophical foundations supporting the idea of human rights 

although it was cogently formulated in the Judeo-Christian or Greco-Roman tradition 

of Natural Rights thinking55. Human rights may be defined as inalienable or pre-

                                                 
54 Tan, Yeo & Lee. Constitutional Law in Malaysia & Singapore 2nd Ed. Kuala Lumpur: MLJ Press, 1997. 
 
55 Ibid 
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government entitlements which are inherent in individuals who assets these claims 

against the State logically, this conception of human rights in universally applicable, 

transcending geographical and cultural boundaries. This defies the ‘genetic fallacy’ 

that human rights are only applicable in the place of origin. Lawrence W. Beer 

argues what he terms as ‘human rights constitutionalism’ is the strongest basis on 

which to assess the quality of a constitutional system in terms how it influences the 

treatment of the individual in the community by the State.56 

 

It is opined that the Federal Constitution is higher than any of the normally 

parliament enacted statutes. While the normal statutes are amenable to frequent 

updates and amendments, the Federal Constitution as the grundnorm of the nation 

should be the basis of all statutes. In any case of doubts, reference to the Federal 

Constitution must be made to make it runs in parallel and in consonance with the 

basic and spirit of the Constitution. 

6.1 Historical Background of the Malaysian Federal Constitution.57 

The Alliance Party, consisting of the three political parties, the United Malay 

National Organization (UMNO), the Malayan Chinese Association (MCA), and the 

Malayan Indian Congress (MIC), won fifty-one of the fifty-two seats in the 1955 

Election. The Alliance Party elected members and Tunku Abdul Rahman, the 

President of UMNO and leader of the Alliance, became the Chief Minister of the 

new Government had as its campaign manifesto the attainment of complete 

sovereignty - "Merdeka". Following the 1955 election the desire for political 

independence grew stronger. In August 1955, the United Kingdom Government, the 

                                                 
56 Tan, Yeo & Lee, 509                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             
57Harding , Andrew, & Lee, HP, Constitutional Landmarks In Malaysia ,Kuala Lumpur : MLJ Press, 2004, 12.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                              
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Rulers and the Alliance Government that a conference should be held early in 1956 

in London to discuss plans for further constitutional developments agreed. 

Accordingly in January 1956 the High Commissioner and his advisers held a 

Conference in London attended by representatives of the Rulers, the Chief Minister 

of the Federation and three other ministers, and also. The conference agreed that an 

independent constitutional commission be appointed to make recommendations for a 

form of constitution for a fully self-governing and independent Federation of Malaya 

within the Commonwealth. 

 

Appointment of the Constitutional Commission (Also Known as the Reid 

Commission), was spearheaded with the person appointed as Chairman was Lord 

Reid, LLD. FRSE, a Lord of Appeal in Ordinary, a Scottish lawyer and judicial 

member of the House of Lords. The other member nominated by the United 

Kingdom was Sir Ivor Jennings, KBE, QC, Litt D, Master of Trinity Hall, 

Cambridge, and a distinguished constitutional lawyer. The other members were Mr. 

Justice B. Malik, a former Chief Justice of Allahabad High Court was nominated by 

the Government of India, and Mr. Justice Abdul Hamid of West Pakistan High Court 

was nominated by the Government of Pakistan and Rt. Hon Sir William McKell, 

GCMC, QC, a former Governor General of Australia nominated by the Government 

of Australia. The other nominated member was from Canada, but he had to withdraw 

from the Reid Commission due to ill health. The five nominees constituting the full 

commission did not take the replacement nominee from Canada. 

 

After conducting 118 meetings between June and October 1956 and deliberating 131 

memoranda from various sectors of the Malayan community, the Commission 
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submitted its report (which contained a draft constitution) to Her Britannic Majesty 

and Their Highnesses the Rulers on 21 February 1957.58 A Working Party was 

jointly appointed by the British Government, the Conference of Rulers and the 

Government of the Federation to study the Reid Report in detail.  

 

The Malaysian Federal Constitution provides that the Constitution is the Supreme 

law of Malaysia. Its other tenets being a Written Constitution just like The United 

States and India characterizes Malaysia having the characteristic of Constitutional 

Supremacy as oppose to British’s Parliamentary Supremacy. 

 

The Federal Constitution was modeled after the British Westminster design. It was 

very heavily drafted based on the Indian Constitution which incidentally also has a 

written constitution like the USA. The Federal Constitution is influenced by Indian 

and the American models.The Federal Constitution was modeled after the British 

Westminster design. It was very heavily drafted based on the Indian Constitution. 

6.2 Fundamental Liberties in Malaysian Constitution 

The first battle for human rights, which took place shortly before Merdeka, was the 

things that were about to happen soon after that. The majority in the Reid 

Commission gave pride of place to three important principles, the status of the rule of 

law, the right to challenge the constitutionality of parliament enacted laws and 

reasonable restrictions by Parliament on fundamental liberties which are inalienable 

in nature 

                                                 
58 Harding, Andrew & Lee, HP, 18                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      
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On inclusion of the Fundamental Liberties in the Federal Constitution of Malaysia, 

the Reid Commission stated “that a Federal Constitution must contain certain 

fundamental individual rights which are generally regarded as essential conditions 

for a free and democratic way of life and this will define a free and democratic way 

of life and these rights must be guaranteed and protected. It is the duty of the courts 

to enforce those rights and annul any attempts to subvert them.59But it was found that 

in certain quarter’s had vague dissatisfaction about the future. It is believe such 

apprehensions are unfounded, but there can be no objection to guaranteeing these 

rights subject to limited exceptions in conditions of emergency and it was 

recommend that this should be done. The guarantee afforded by the Constitution is 

the supremacy of the law and the power and duty of the courts to enforce these rights 

and to annul any attempt to subvert any of them whether by legislative or 

administrative action or otherwise. It was suggested to that there should be written 

into the Constitution certain principles or aims of policy which could not be enforced 

by the courts. This suggestion was not accepted. Any guarantee with regards to such 

matters would be illusory because it would be unenforceable in law and have to be in 

such general terms as to give no real security. Moreover, it was not thought that it is 

either right or practicable to attempt to limit developments of public opinion on 

political, social and economic policy. 

 

The recommendations afford means of redress, readily available to any individual 

against unlawful infringements of personal liberty in any of its aspects. It was 

recommend to have provisions against detention without legal authority of a 

magistrate, slavery or forced labour (but not against compulsory service), which 

                                                 
59 Vohrah, KC, Koh,Thomas  & Ling,Peter , Sheridan & Groves: Constitution of Malaysia. 5th.Ed, Kuala Lumpur: MLJ 

Press,2004, 57.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             
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apply to all person; and provisions against banishment, exclusion from the 

Federation and restriction of freedom of movement, which apply, only to the citizen 

of the Federation. It was further recommend that freedom of speech and expression 

should be guaranteed to all citizens subject to restrictions in the interest of security, 

public order or morality or in relation to incitement, religion should be guaranteed to 

every person including right to profess, practice and propagate to the requirement of 

public order, health and morality, and that, subject to these requirements, each 

religious group should have the right to manage its own affairs, to maintain religious 

or charitable institutions including schools and to hold property for these purposes.60 

 

It was also recommended that provisions against discrimination by law on the ground 

of religion, race, descent, or place of birth and discrimination on those grounds by 

any government or public authority in making appointments or contracts or 

permitting entry to any educational institutions or granting financial aids in respect of 

pupils or students. It was recommended that there should be no discrimination with 

regard to the right to carry on any trade, business or profession or occupation; that no 

person should be deprived of his property save in accordance with law, and that any 

for compulsory acquisition or requisition of property must provide for adequate 

compensation. But, as it will be later explained, these provisions must be modified in 

certain respects to take account of the special position of the Malays, as must the 

provisions with regard to the right to hold and dispose of property.” 

 

Neither the existence of fundamental rights nor the division of powers between the 

Federation and the States ought to be permitted to imperil the safety of the State or 

                                                 
60 Ibid 
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preservation of a democratic way of life. The Federation must have adequate power 

in the last resort to protect these essential national interests. But it was opined that 

infringement of fundamental rights or of a State rights is only justified to such an 

extent as may be necessary to meet any particular danger which threatens the nation. 

It was recommended that the Constitution should authorize the use of emergency 

powers by the Federation but that occasions on which, and so far as possible the 

extent to which, such powers can be used should be limited and defined.61 

 

In the context of Malaysia, Paragraph 161 of the Reid Commission Report 

recommended that the Constitution included ‘certain fundamental individual rights 

which are generally regarded as essential conditions for a free and democratic way of 

life’. Though the Commission felt that the rights were already established throughout 

the region, they felt that there must be constitutional safeguards because of the 

presence of ‘vague apprehensions about the future’.  

 

The rights found in the Malaysian Federal Constitution reflect heavy Western 

influence in that they are primarily traditional civil-political rights that are negative 

in nature, i.e. they define a sphere of individual autonomy into which the government 

cannot interfere. These rights are rights to life and liberty (art. 5), rights to property 

(art. 6), freedom of speech (art. 10), freedom of movement (art. 9), equality before 

law (art. 8), and freedom of religion (art. 11). In short, it appears that the Malaysian 

Federal Constitution had reflected almost all essential human rights as protected 

under the Universal Declaration of Human Rights 1948. 
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The Reid Commission stated that “the constitutional guarantees of fundamental 

liberties are to be protected from the amending powers of Parliament. It is technically 

possible however under Article 159 of Federal Constitution for the provisions of 

fundamental liberties to be altered, restricted or even done away with by two-third-

majority vote in a constitutional amendment.” 

  

Chandrachud CJ at page 240 in Minerva Mills Ltd v. Union of IndiaA.I.R. 1973 

SC 146, held that the constitution is a precious heritage, as such cannot destroy its 

identity. It says the constitution cannot be amended arbitrarily to change the original 

structure and nature of it that it becomes something else which the drafters meant 

otherwise. The original characteristics of it must be maintained. 

 

In the Indian Supreme Court case of Kesavananda Bharati v. The State of Kerala 

A.I.R. 1973 SC 1461, the Supreme Court of India had to consider the power to 

amend the Indian Constitution, whether certain provisions can be infringed by the 

Parliament through the process of constitutional amendment.  The court ruled that the 

doctrine of basic structure is effective in the Indian Constitution. In other words, the 

ruling in Kesavanda clearly rules that you cannot, even by power of the government, 

change the original framework of the constitution as initially intended by the framers. 

 

The basic structure of Indian Constitution said to consist of supremacy of the 

constitution, republican and democratic forms of Government, secular nature of the 

constitution, separation of power between legislative, executive, judiciary, and 

federal character of the constitution. 

http://www.commonlii.org/cgi-bin/disp.pl/in/cases/INSC/1980/141.html?query=article%2014%20
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“Every provision of the Indian constitution can be amended but the basic foundation 

and structure of the constitution must remain the same. In favor of this doctrine, it 

can be said that this doctrine provides a guarantee against legislative infringement. It 

safeguards the basic structure and value of the constitution against the power of the 

government of the day.”62 

 

Citing from the words of Raja Azlan Shah F.J (as he was then) in Loh Kooi Choon 

v. Government of Malaysia [1977] 2 MLJ 188 FC, the Lordship stressed that the 

Federal Constitution is the supreme law of the nation. It embodies three basic 

concepts , one being the inalienable fundamental rights , the next concept is the 

division of power between federal and state government and finally there will be 

separation of power between executive, legislative and judiciary and that we are a 

government of laws and not men.  

 

The Constitution is not any legal instrument to be manipulated or misused by any 

party for that matter. It is used to serve justice to all parties, this include the 

protection of the fundamental liberties of the people which can never be touched 

upon even by the body with governance. These rights basic rights bestowed the 

people by our Constitution. 

 

Raja Azlan Shah declared in Pengarah Tanah & Galian, WP v. Sri Lempah 

Enterprise Sdn. Bhd. [1978] 1 LNS 143,” the courts must defend the fundamental 

liberties against any intrusion by the parties with power. The people’s rights must be 

protected against any governmental arbitrariness.” 

                                                 
62http://www.geocities.com/capitolHill/6954/hressay.htm   Accessed Sept 14, 2010  

http://www.geocities.com/capitolHill/6954/hressay.htm
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It may be useful to recall what Justice Robert Jackson said in the case of West 

Virginia State Board of Education v. Barnette  319 U.S. 624 (1943), he said that 

the very function of the Bill of Rights was to protect certain rights from any intrusion 

from the party with governance, those rights include right to life, freedom and right 

to property, free speech, free press, freedom of worship and assembly plus other 

fundamental rights which must be fiercely protected.  

 

It can be said that the founders intended the Bill of Rights to put some rights out of 

reach from majorities, ensuring that some liberties would endure beyond political 

majorities and majority rules concept will not erode the basic fundamental rights of 

people. 

 

In Griswold v. Connecticut 381 U.S. 479 (1965), Douglas J at page 485 held that 

“the association of people is not mentioned in the Constitution or in the Bill of 

Rights. The right to educate a child in a school of the parents’ choice, whether public 

or private or parochial is also not mentioned at all. That also includes the right to 

study any particular subject or any foreign language. Yet the First Amendment has 

been construed to include certain of those rights. 

 

From the above mentioned case, it basically ensures that “the Constitution is not 

amenable to arbitral amendments and changes which serve the personal and political 

wishes of certain quarters. It’s clear from the aspirations and intentions of our 

freedom fighters and Constitution framers that the Federal Constitution be the 

grundnorm of the Federation. It should be the first and foremost bastion for the 

protection of Individual and constitutional rights in Malaysia. When faced with a 

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=CASE&court=US&vol=319&page=624
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situation where the procedural and substantive laws could not resolve a problem, 

reliance and falling back to the Constitution should be made, as it is the mother of all 

laws in Malaysia.63 

 

The oldest federal model in the modern world can be said to be the Constitution of 

the United States of America. The US Federation can be described as the outcome of 

the process of evolution, in that, the separate States first formed into a Confederation 

in 1781 and then into a Federation in1789. Although the States may have their own 

Constitutions, the Federal Constitution is the supreme law of the US and is made 

binding on the States. That is because under the American Constitution, amendments 

to the Constitution are required to be ratified by three-fourths of the States. 

6.3   Supremacy of the Federal Constitution 

Article 4(1), Federal Constitution states inter alia that the Federal Constitution is the 

supreme law of Malaysia and any law which is inconsistent must be held void. 

 

In the case of Chia Khin Sze v. The Menteri Besar of Selangor [1958] 1 MLJ 105. 

Lord Denning made the statement that The Federation of Malaya came into being 

31st August 1957 as such the Constitution is the Supreme law of the Federation.  

 

The Privy Council here held that in the event of any conflicts and discrepancies 

between prevailing law and the new Constitution, the Constitution must prevail and 

that the court must modify the former in accordance with the latter.64 

                                                 
63 Tan Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan [1996] 1 MLJ 261 

 
64Abdul Aziz Bari  & Farid Sufian Shuaib, Constitution Of Malaysia, 2nd Ed, , Pearson Hall , Petaling Jaya, 2006, 12  

http://en.wikipedia.org/wiki/Case_citation
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In Assa Singh v. The Menteri Besar of Johor [1968] 1 LNS 9, where this is a 

Restricted Residence Enactment case, it boiled down to the question of detention and 

liberty of movement being in consonance with the Federal Constitution. Federal 

Constitution is a living instrument and a dynamic document that guarantees 

fundamental liberties to its people. It also addresses its people to adhere to the rule of 

law even if the law mentioned here is a pre Merdeka law. It’s gainsaid here even the 

pre Merdeka law must be applied with modifications in accordance with our Federal 

Constitution. 

 

The constitution is the paramount law of the nation; it must be given highest respect, 

given highest sanctity, given the highest admiration to the people of the country. This 

is the living charter that decides how a government is to be run and the relationship 

between the government and the people.  

6.4   Discovering the workmen’s rights under the Federal Constitution 

The expansive and liberal interpretation of the Federal Constitution has spring out 

various rights with regards to employment for the workmen in Malaysia. Strict and 

narrow construction of the constitution will not provide and bring out the necessary 

non-enumerated rights which are cogently important in safeguarding the security of 

employment of the workmen. Federal Constitution must be the utmost bastion of 

protection for the employees against any arbitral actions of the employers. When the 

status of employment was uplifted to the constitutional status, the protection afforded 

and guaranteed under the constitution can be made available to fellow employees 

seeking its protection. 
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In Sivarasa Rasiah v. Badan Peguam Malaysia [2010] 3 CLJ, the case discusses 

about the methodology of interpretation of the guaranteed right in particular the 

fundamental liberties guaranteed under Part II of the Federal Constitution must be 

generously interpreted and that a prismatic approach to interpretation must be 

adopted. The provisions of Part II of the Constitution contain concepts that house 

within them several separate rights. The duty of a court interpreting these concepts is 

to discover whether the particular right claimed as infringed by the state actions. 

 

The rights under the Constitution, although not explicitly spelled out in words can be 

interpreted broadly to include those rights that spring out from the existing 

provisions in the constitution. Those penumbras of rights even though not mentioned 

but they are constructed to include the rights discovered from the liberal and 

expansive interpretation. 

 

The rights under the constitution for workmen are the right to livelihood, the right to 

dignity at work, the right to work in a reasonably safe environment, the right against 

sexual harassment, the right to fair wages, the right to a speedy trial, the right to be 

heard, the right against gender discrimination, the right to reasoned decisions, the 

right of access to justice, the right to doctrine of proportionality, the right against 

forced labour and slavery, the right to unionize, the right to property and finally the 

right to reinstatement. 

 

All these rights are rights either directly found in the provisions of the Federal 

Constitution, or the rights which are non-enumerated and which are interpreted in the 

fashion of liberal, widely, generous, beneficently to provide the wildest possible 
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protection that can be given to a workman in Malaysia. Strict, rigid, literal, 

pedantically and narrow interpretation of the Federal Constitution will not spring out 

those rights. 

6.4.1 The right to livelihood in employment 

Father Leo John Dehon, Founder of the Priests of the Sacred Heart said every person 

inherently has inalienable dignity, duties, and rights, irrespective of any social class, 

a person is endowed not only with a living body but with an intelligent free and 

immortal. Whether this soul lives in the body of a worker at the bottom of a dark coal 

mine, or in the body of a well-fed financier living in the lap of luxury, it doesn't 

really matter, in reality both of them have the same value. They have equal personal 

dignity, equal moral responsibility.65 

 

Sir Hersch Lauterpacht66 advocated that the protection of human personality and its 

fundamental rights is the ultimate purpose of all law, national and international, that 

should be the guiding principles in the enforcement of the law and order. 

 

The Declaration of Philadelphia67was adopted in 1944, the Declaration declares that 

the workman is not a commodity, there is freedom of expression and of association 

are essential to sustained progress, poverty anywhere constitutes a danger to 

prosperity everywhere and all human beings, irrespective of race, creed or sex, have 

the right to pursue both their material well-being and their spiritual development in 

conditions of freedom and dignity, of economic security and equal opportunity. 

                                                 
65 See http://www.sintunum.org/frdehonprayer/dignityofall.html  Accessed Sept 9, 2009 
66 P.S. Narayana.(2003). Human Rights – Safeguards, Constitutional Provisions and Legislative Measures and their 

Adequacy.   
 From http://www.ebc-india.com/lawyer/articles/604.htm.P1 accessed Sept 9, 2009 
67http://www.ilo.org/public/english/bureau/inf/download/brochure/pdf/page5.pdf  Accessed Sept 9, 2009 

http://www.sintunum.org/frdehonprayer/dignityofall.html
http://www.ilo.org/public/english/bureau/inf/download/brochure/pdf/page5.pdf
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Article 3, Universal Declaration of Human Rights 1948”, declares that “everyone has 

the right to life, liberty and security of person. 

 

Article 23, Universal Declaration of Human Rights 1948”, declares that “everyone 

has the right to work, to free choice of employment, to just and favourable conditions 

of work and to protection against unemployment. 

 

Article 6, International Covenant on Economic, Social and Cultural Rights 1966”, 

states that“present Covenant recognize the right to work, which includes the right of 

everyone to the opportunity to gain his living by work which he freely chooses or 

accepts, and will take appropriate steps to safeguard this right. 

 

The American Declaration of Independence1776 states that all men are created equal 

with certain unalienable rights that include life, liberty and the pursuit of happiness. 

 

Article 21 on Protection of life and personal liberty of Constitution of India 

declares that no person shall be deprived of his life or personal liberty except 

according to procedure established by law. 

 

Article 39, of Constitution of India declares that the citizen, men and women 

equally, have the right to an adequate means of livelihood. 
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Recommendation No 119 of 1963 of International Labour Organisation’s 

Instruments on Security of Tenure 68 

 

In 1963, the International Labour Conference adopted the Recommendation 

Concerning the Termination of Employment at the Initiative of the Employer, No. 

119. 

 

“Article 5(1), Federal Constitution of Malaysia states inter alia no person shall be 

deprived of his life or personal liberty saves in accordance with law. 

 

From the above-mentioned international provisions and cases, it clearly indicates our 

Article 5 on right to life was consistent with the rest of the world and surely of 

universal in characteristic. It derived from “the rights of personhood of individual 

being protected, being safeguarded against any unlawful actions that infringe it or 

taking it away from that person.” The most sacred of the fundamental liberties is the 

right to life being the basis of all core rights available. Without life, there is no 

meaning to constitution and any protection of it. 

 

In D.K. Basu v. State of West Bengal (1997) 1 SC 416 it is held at page 428 that a 

citizen does not shed off his fundamental right to life. Every citizen regardless of 

their position or status in society, deserves the protection afforded them under the 

Indian Constitution.” 

 

                                                 
68

Ashgar Ali Ali Mohamed, Security of Tenure vs Management Prerogative to Discharge Surplus Labour. see 

ijbssnet.com/journals/Vol_3_No_7_April_2012/17.pdf accessed 8 July 2013 
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In the case of Mian Bashir Ahmad v. The State [1982] AIR Jammu and 

Kashmir, it was cited with approval that the legislation which directly infringes the 

fundamental rights guaranteed by the constitution must be struck down, this includes 

any actions by any party to prevent the functioning of the fundamental rights must 

also be struck down. 

 

In Daily Rated Casual Labour v. Union of India [1988] 1 SCR 598, it was decided 

that the question of security of work is of most importance factor of a workman, If a 

workman does not have the feeling that he belongs to an organization and get his 

promotion, he will not work hard to produce more. That sense of belonging arises 

only when the workman feels that he will not be kicked out of employment the next 

day at the choice of the employer. As such, security of a job should be made secured 

to the workmen so that they may contribute to the maximization of production and 

eventually the profits too. 

 

It clearly shows that the protection on fundamental liberties is given to each citizen 

and they cannot says that they do not wish for such protection as it is accorded to 

them by the grandest law of the nation; the Federal Constitution. 

 

In Dr. P. Nalla Thamby Thera v. Union of India, [1983] INSC 167, it was held 

that the guarantees found in the constitution must be made available by the 

government of the day for the enjoyment of the people. The right to life does not 

only refer to the biological state of being only, it includes too the finer graces of 

human civilization.   
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Borrowing from the words of Raja Azlan Shah F.J (as he was then) inLoh Kooi 

Choon v. Government of Malaysia [1977] 2 MLJ 188 FC that” the framers of 

Federal Constitution have incorporated fundamental rights in Part II thereof and 

made them inviolable by ordinary legislation” 

 

The most sacred of the fundamental liberties is the right to life being the basis of all 

core rights available. Without life, there is no meaning to constitution and the 

protection of it. Life should encompass the entire facet of life itself, it should not be 

confined to merely the biological aspect of life only. 

 

In Assam Oil Co. Ltd v. Workmen [1960] 1 LLJ 587 SC, Gajendradkar J held that 

while it is important to remember that just as the employer’s right to exercise his 

option in terms of the contract, he has to be recognized so is the employees’ right to 

expect security of tenure to be taken into account.  

 

The employer and employee relationship though based on a footing of a contract of 

service, it must have a fair play if the employer can utilize contractual terms to 

dismiss an employee, and the employee should do the same to protect his 

employment.  

 

In a fair bargaining contractual situation, the employer may assert all his rights in the 

employment contract. The employee on the other hand should expect his rights on 

security of employment to be emphasized too. It is a balance of bargaining power 

which is evidently higher on the part of the employers. 
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In Farooque v. Government of Bangladesh (Radioactive Milk Powder Case) WP 92 

of 1996it was held that the right to life is not only confined to protection of life  

and the faculties itself only, it includes right to livelihood, clean water and 

environment, basic needs for education, public health, children’s development, 

freedom of movement including life with human dignity69. 

 

The notion of life is not limited to the biological aspect of living only; it covers all 

and everything that make life livable and living with full pride. Life should not be 

rigidly interpreted but it must be widely expanded to cover every aspect that makes 

life meaningful. This will include a right to livelihood that make the workman live a 

respectful and dignified life, because without an employment, the self-worthiness of 

him maybe at the lowest point of a workman’s life. 

 

In the celebrated Indian Supreme Court case of Olga Tellis v. The Bombay 

Municipal Corporation (1986) AIR SC 180, Justice Chandrachud at page 185 held 

concluded that the right to life provided by Article 21 of Indian Constitution 

(equivalent to our Article 5) is much more wider in its amplitude, It does not only 

mean that life cannot be taken away save in accordance with law. This is only one 

aspect of the right to life, another equal important characteristics of the right to life is 

the right to livelihood. This is because no one can live without the means of living, 

which is the means of earning a livelihood that must be made an important part of the 

right to life. When you deprive a workman his right to livelihood and you will also 

deprive him of his right to life. 

 

                                                 
69http://www.elaw.org/node/2538accessed Sept 9, 2009 

http://www.elaw.org/node/2538
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The other facet of right to life includes livelihood which cannot be taken away from a 

workman arbitrarily. If you take that away from the workman is akin to taking away 

his life, it is like giving him the economic life sentence. Livelihood is a precious and 

vital part of the human life, without it, life may be worthless. 

 

In another celebrated Indian Supreme Court case of Delhi Transport Corporation 

v. DTC Mazdoor Congress (1990) Supp 1. SCR 142, it was held at at page 155 that 

the right to life includes the right to livelihood and it cannot hang on to the fancies of 

persons with governance. Employment is not a bounty from them nor can its survival 

be at their mercy. Income is the foundation of many fundamental rights and when 

work is the sole source of income the right to employment becomes as much 

fundamental. 

 

Right to livelihood cannot be tool or a chattel to the employer as it is very important 

and fundamentally vital to the employee to seek income as a survival mean. The 

employee must feel important and belonged in order for him to maximize his output, 

failing which, will only render him wondering if there still be a job tomorrow, if he is 

not assured of its permanency. 

 

It’s pertinent to be mindful that the sense of stability in employment is essential to 

the continuation of the life on an employee. Merely putting them on like a puppet on 

a string giving them fake hope of continuation in their job is surely going against the 

grain of social justice and democratization of their legitimate expectation to be 

gainfully employed, to be continuously employed. 
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The laissez-faire relationship between the employer and employee should never be at 

the advantage of the employer who has the higher bargaining power against the 

worker with Hobson’s choice of either do or die situation.  The fundamental 

livelihood of employees here must be fiercely guarded.  

 

The fundamental liberties of every citizen must be easily made available to the 

people so that the citizenry can exercise their rights and at the same time enjoy them 

too, as such the right to livelihood of employees here must be upheld in line with the 

notion of social justice and civilization. 

 

In U.N. Dutt & Company Private Limited v. Its Workmen, AIR [1963 ] (SC) 

411, the Indian Supreme Court held that An employer can no longer use his right in 

contracts to dismiss a workman purely on contractual terms only and he cannot say 

that under the contract he has limitless right to hire and fire his workmen and this 

includethe right to terminate the service of an employee at his whims and fancy 

without assigning any just cause or excuse and merely by giving a notice or on 

paying the wages in lieu of such notice is now subject to the  of the IndustrialCourt 

 

In industrial jurisprudence, the notion of serfdom and master and servant days are all 

over now. Employer must treat the workmen fairly and justly. The right to hire and 

fire are subject to the reasoning fairness and just cause and excuse. Without these 

reasoning, the termination at will is considered unfair.  

 

In Francis Coralie Mullin v. The Administrator, Union Territory Of Delhi & 

Ors [1981] INSC 12, it was held that the right to life under Article 21 of the Indian 
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Constitution has been interpreted liberally , when there is a question which arises is 

whether the right to life is limited only to protection of limb or faculty or does it go 

further and embrace something more It is opined that the right to life includes the 

right to life with human dignity and all that goes along with it, namely, the bare 

necessaries of life such as adequate nutrition, clothing and shelter over the head and 

facilities for reading, writing and expressing oneself in diverse forms, freely moving 

about and mixing and commingling with fellow human beings. 

 

Life is to be interpreted to include other vital rights such as freedom to mix around 

and to live in dignity. This also includes the right to livelihood to support himself and 

his family. His life could be made better if he could legitimately expect to work until 

his retirement without any unfair interference from the employer. 

 

The expression of life has been largely expended to include not merely biological 

needs but also other intrinsic needs such as dignity and other facets that make the life 

meaningful. This includes the right to earn a living through employment. 

 

Field J in his dissenting judgment in the US case of Munn v. Illinois (1877) 94 US 

113 explained that the provision on right to life and liberty has is support to protect 

every individual the basic rights for the pursuit of happiness and as such it should not 

be interpreted in any narrow or restricted sense. No State   shall deprive any person 

of life, liberty or property without due process of law says the Fourteenth 

Amendment to the Constitution.  The term ‘life’, as used here meant something more 
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than mere animal existence. The interpretation extends to all those limbs and 

faculties by which life is enjoyed.70 

 

From as early as 19th century, the judges in America have eloquently interpreted the 

meaning of life to include other facets which is incidental to the right to life to make 

it more meaningful and livable. The narrow and strict interpretation of life would 

never expand the meaning to include other characteristics of life not merely in the 

biological sense only.  

 

The right to life is most important right on the Constitution. Without life there is no 

citizenry. Without life the fundamental rights may not be that meaningful.  Life must 

be defined and interpreted broadly to enable this fundamental right to be protected 

and enhanced from now and for future. .  

 

The right to work and to eat and live plus feeding his family must be fiercely guarded 

against any capricious and unlawful interference by the parties with governance 

especially the unscrupulous employers. The benefit of the liberal and broad 

interpretation of the Constitution and employment legislations should be given to the 

fellow employees to protect the dignity and self-worth by safeguarding their 

livelihoods. 

 

In the case of Lee v. Showmen’s Guild of Great Britain [1952] 2 QB 329, Lord 

Denning propounded the inception of the Right to Work Doctrine by holding that  a 

man has right to work at his trade or profession is just as important to him as if not 

so, more important than his right to own  property. Since the courts will act to protect 
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rights of property; they must also intervene to protect the right to work at the same 

time.71 

 

A workman’s right to work must be strongly protected just like his right to protection 

of his property. The court must protect the workman’s employment as the court 

would protect the property of his. 

 

Again Lord Denning in the case of Langston v. Amalgamated Union of 

Engineering [1974] 1b AER 234, held that a man has the right to work and the court 

will protect it, the man by the reason of an implication read in to the contract of 

service has a right to work, he has the right to have the opportunity of doing his work 

when it is there to be done.72 

 

Right to work is as fundamental as right to life. If a workman wants to work and 

there is a job available and suitable for him he should be the given the opportunity. 

The court will protect the employment right of workman who is rightfully and 

legitimately expects to work his labour for the employer. 

 

In Terry v. East Sussex Country Council [1976] ICR 536, Phillip J in this case 

observed” that there are many undertakings in which it is usual and necessary for the 

persons to be engaged for short periods upon fixed-term contract, for examples, in 

schools and universities, teachers and lecturers are often engaged on for a term or 

short period, and in the construction industry it is very common. It is very important 

to make sure that the case is a genuine one, and for industrial tribunal to hold a 

                                                 
71 Creighton, WB, Ford, WJ & Mitchell, RJ, Labour Law: Text and Materials 2nd Ed.  Sydney: Law Book Company Ltd, 2004,  
38 
72 Creighton, Ford & Mitchel, 45 
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balance. On one hand, employers who have a genuine need for a fixed-term 

employment which can be seen from the outset not to be ongoing need to be 

protected. One the other hand, employees have to be protected against being 

deprived of their rights through ordinary employment being dressed up in the 

ordinary form of temporary fixed-term contract. 

 

A fixed term contract can never be “packaged” as a long term contract when it is 

actually a paper dragon which actually deprives the workman of the tenure in 

security of employment and if this is allowed then it is a clear cut case of abuse of 

managerial power which the court must prevent. 

 

In Malaysian Airlines Bhd. v. Michael Ng Liang Kok [2000] 3 ILR 179, a pilot 

was given two yearly contracts and was renewed subsequently. At the end third 

renewal, he was given a quarter year extension.  The question in the Industrial Court 

is whether the contract is a genuine fixed term contract or a sham. Even if the airline 

claimed that the rural air service in Sabah is temporary in nature or it will operate for 

certain years only, the Court eloquently decided that the contracts were deemed 

permanent and the non renewal of the contracts constitute a dismissal without just 

cause or excuse.  

 

In  Paari Perumal v. Abdul Majid Hj Nazardin & Others [2000] 2 ILR, the most 

learned Justice Datuk Faiza Thamby chik opined that security of employment is of 

vital importance because of the worker’s role in nation development. A happy 

worker employee is a satisfied worker, as such putting an employee as a probationer 

for an indefinite period does nobody any good. It is in this light that the offending 
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principle is no longer keeping with the national aspiration and development if our 

nation is to aspire to achieve the status of an industrialized nation by the year 2020. 

 

A probationer must be either confirmed or let off his job at the end of his 

probationary period. Putting him hanging on a string without keeping him or letting 

him go is not fair to him who is rightfully seeking a security in his employment 

which is his fundamental right. 

 

In the case of Piasau Corporation Sdn. Bhd., Sarawak v. Stephen Tan [1988] 2 

ILR 634, it was held that it is established industrial law as well as a statutory 

provision that a man or woman has a right to security of employment which the 

Court will protect; that a workman has a right to have the opportunity of continuing 

in his work when it is there to be done. And a termination by an employer of a 

workman's contract of employment, if ungrounded on any just cause or excuse, even 

though that termination was in accordance with the contractual terms, would still be 

a dismissal without just cause or excuse, such action will not be tolerated by the 

court. 

 

In Kuching Plywood v Ngu Tiong Hie (1994) 1 ILR 435, it was opined and 

decided that dismissing a workman because of him showing his temper after being 

accused of cheating which is made in front of other subordinates instead of the boss’s 

private room does not augur well with the notion of security of employment. As such 

imposing the harshest punishment of termination is not right, as such as per Section 

20 of Industrial Relations Act 1967, the dismissal is held to be without just cause or 

excuse. 



 

155 

Any unscrupulous conduct of the employer to deprive a workman of his livelihood 

must be prevented. Managerial prerogative cannot be used as a cloak and device to 

deprive the employee his security of employment. Managerial prerogatives as found 

in Section 13(3) of the Industrial Relations Act 1967, clearly stipulates the 

managerial discretions, however it must be exercised in good faith failing which it 

can be challenged in industrial court. 

 

In Malaysia Milk Sdn. Bhd. v. Ng Chee Meng [1987] 1ILR 175e, the court 

stressed that termination simpliciter is no longer acceptable in Malaysia and it can be 

challenged in industrial courts.as valid if challenged in industrial law. The 

termination of the employment of a workman must be ground of just cause and 

excuse as envisaged in Section 20 of the Industrial Relations Act 1967,a provision of 

the law which gives protection of security of job tenure to workmen.73 

 

In Japan Travel Bureau (M) Sdn. Bhd. v. Wong Siew Ngow [2006] 2 ILR 1176, 

it was expressed by Industrial Court that the industrial adjudication system had 

treated the contract of service differently than other contracts. In common law, the 

master servant relationship gives the power to the employer to terminate the service 

of workman by contractual notice. However in industrial law which is practiced in 

industrial court, there is no termination if the dismissal is meted out without just 

cause and excuse. The Industrial Court can go behind and beyond the ordinary 

contractual terms. 

 

                                                 
73Hew, Soon Kong, 429. 
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If the dismissal of a workman is devised without the reasoning of just cause and 

excuse, this decision must be challenged and question` by court and the said 

reasoning must be made the steel wall to protect the security of tenure of the 

workman. Terminating an employee without just cause or excuse and paying him a 

meager payment will not do it and it can be considered an unlawful dismissal. The 

right to livelihood has been elevated to the status of constitutional protection.  

 

The benefit of the liberal and broad interpretation of the Constitution must be given 

to the workman to protect his dignity and self-worth. The right to dismiss must be 

made the last choice of employment punishment meted out to a workman not as the 

first course of action. 

 

Gopal Sri Ram, JCA (as he was then) at page 669, in the celebrated appeal case of 

Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan [1997] 1 CLJ 669, had 

opined that the term life in Article 5(1) of the Federal Constitution must be given a 

broad and liberal interpretation, life here does not refer to mere existence only, the 

lordship added that it incorporates all those facets that are integral part of life and 

that form quality of life, of these facets are the right to seek and engage in a lawful 

and gainful employment. He stressed further that it includes right to live in a 

reasonably healthy and pollution free environment.  

 

It infers very clearly that with the incorporation of the provisions of the Federal 

Constitution, the status of the employee is safeguarded by the protection afforded by 

the fundamental liberties as enshrined in the Federal Constitution 
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On the notion that “no one is to be dismissed save for fair and reasonable cause” can 

be found in the case of Tan Teck Seng v. Suruhanjaya Perkhidmatan Pendidikan 

& Anor [1996] 2 CLJ 771, the Court of Appeal under lordship of Gopal Sri Ram at 

page 773, observed that “the expression life appearing in Article 5 Federal 

Constitution does not refer to mere existence only, it incorporates all those facets that 

are an integral part of life itself and those matters which go to form the quality of 

life. Of these rights are the rights to seek and be engaged in lawful and gainful 

employment” and to receive those benefits that our society has to offer to its 

members. 

 

Tan Teck Seng was not eventually dismissed from his employment as a 

schoolteacher. The constitutional guarantees as enshrined in the Federal Constitution 

were accordingly upheld. In this case too, right of employment was elevated to the 

status of Proprietary Right, this goes in line with proper interpretation of right to life 

in the constitution to include right to livelihood. Livelihood is very important for a 

workman to feed himself and his dependents. Taking away his livelihood arbitrarily 

will not only caused a workman severe hardship, it may make the employee relocate 

from his home base to seek employment elsewhere and leaving his family behind, 

this will eventually make him loose his family life which is an important aspect right 

to life itself. 

  

Edgar Joseph Jr FCJ in the Federal Court case of R. Ramachandran v. Industrial 

Court & Another [1997] 1 MLJ 145, held that the term life in Article 5(1) of the 

Federal Constitution, as pointed out in Tan Tek Seng is wide enough to encompass 

the right to be engaged in lawful and gainful employment. As such, the provision in 
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the Federal Constitution is wide enough in its amplitude to protect the workmen in 

Malaysia. 

 

In Telekom Malaysia Kawasan Utara v. Krishnan Kutty Sanguni Nair [2002] 3 

CLJ 314, it was decided that in industrial adjudication process, it is not vital to have 

to show the test that the workman was guilty of a charge of the employment 

misconduct, but the test ought to be that whether the employer had acted reasonably 

in thinking that the workman did it and in believing so, did the employer acted 

reasonably and justly in dismissing the employee eventually. The burden to prove 

misconduct lies with the employer, he should know best based on his findings and 

evidence tendered before him, whether in belief reasonably that the employee did it 

and there is enough just cause and excuse reasoning to dismiss the employee. As 

such, dismissal should be the last resort taken by employers in punishing bad 

employees. 

 

In Tanjung Manis Development Sdn. Bhd. v. Florida Tayie AK Ngaw [1998] 2 

ILR 831, where the Industrial Court dealt with granting compensation, instead of 

reinstatement noted that the right to security of tenure under S. 20 of the IRA 1967 is 

founded upon the right to earn a living has been judicially recognized to be 

encapsulated within the right to life, a fundamental right enshrined in the Federal 

Constitution. An employer who has violated the workman’s security of tenure should 

not be lightly excused from reinstating the employee by a general plea that an order 

of monetary compensation in lieu of reinstatement should suffice. 
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Because the order of reinstatement is a powerful order of the court to strengthen and 

giving in to the workman’s right to security of employment, as such merely giving 

monetary alternative of payment in lieu of reinstatement would not suffice here. 

 

The constitution is the supreme law of the land and the court is the ultimate guardian 

of rights of a workman in Malaysia. The court will protect the right to livelihood of 

an employee. It will deviate from cardinal function of protecting fundamental rights. 

In industrial jurisprudence, the right to livelihood is the fundamental right of a 

workman.  

 

In Sugumar Balakrishnan v. Pengarah Imigresen Negeri Sabah& Anor [1998] 3 

MLJ 308 CA,this is a case on the denying of the litigant his right to practice law in 

Sabah. Gopal Sri Ram JCA opined that the fundamental guarantees that all persons 

are equal before the law and have equal protection of it as in Article 8 and that no 

person shall be deprived of his life or personal liberty save in accordance with law as 

in Article 5” clearly demonstrate that ours is not a Government of mere humans but 

of laws. The “expression "life" in Article 5 is not limited to mere existence but is a 

wide concept that must receive a broad and liberal interpretation. This celebrated 

decision did not see the light when it was decided differently in the Federal Court. 

 

However in the Federal Court case of Pihak Berkuasa Negeri Sabah v.  Sugumar 

Balakrishnan [2002] 3 MLJ 72, this is Federal Court case that seemed to be a set 

back to the development of constitutional right, employment right and personal 

liberty in Malaysia. This is due to the narrow lexicographic and strict interpretation 

of Article 5 on right to life in Federal Constitution. The Federal Court disagreed with 
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the Court of Appeal’s decision to generously and liberally interpret the right to life to 

include right to livelihood. 

 

In Sugumar Balakrishnan at Federal Court above clearly demonstrates the 

adversarial repercussion of interpreting the Federal Constitution in a strict and 

narrow fashion. The Court of Appeal of this case however adopted a liberal and 

ambulatory approach to the definition of “Article 5 on right to life in Federal 

Constitution.” 

 

It infers clearly that with the incorporation of the provisions of the Federal 

Constitution, the status of the employee is safeguarded by the protection afforded by 

the fundamental liberties as enshrined in the Federal Constitution. The workman’s 

security in employment is given additional padded protection against unjustified 

dismissal. 

 

In the Industrial Court case of Bandar Penggaram Associated Chinese Schools, 

Johor v. Gan Chin Piaw & Anor [1997] 1 ILR 908, it was stated that the employer 

should not be over-empowered to terminate the services and throw the employees out 

into the street without regard to the fact that the dismissed employees would not be 

able to secure immediate job and would suffer hardship feeding himself and his 

family. This is the most unwanted conditions of things, non-conscionable and going 

against the idea of social justice and the principles of security of tenure of 

employment as interpreted in the Federal Constitution.74 
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The managerial prerogative must be justifiably curtailed to a large extent. The 

industrial laws in Malaysia must not only be a protector of a workman it must also 

intervene explicitly to safeguard the interest of the workman in his employment 

against the victimizations by the oppressive employers.  

 

In the celebrated case of Han Chiang High School v. National Union of Teachers 

in Independent Schools [1990] 1 ILR 473, the question is on the clothing of 

permanency in permanent contract by dubious renewable fixed-term contracts. It was 

aimed to keep the teachers in check and to avoid teachers from joining Union. Some 

20 teachers’ fixed-term contracts were not renewed for joining the union and the 

school needs not to face any reinstatement claim by working around its fixed term 

contracts. It was said that some teachers were working more than 20 years at the 

school. The court ordered reinstatement, it was held that fixed-term contracts are not 

excluded from the provisions on security of employment in Industrial Relations Act 

1967, and this security extends to both non-union employees and union employees. 

 

Using fixed term contract as a cloak and device to deprive the workman of the 

permanency and security of the livelihood is a clear cut abuse of managerial 

functions. The court must intervene to stop such conduct and rewrite the contract of 

service or read into the contract of service on the protection of employment for the 

poor workman in Malaysia. 

 

In Innoprise Corporation Sdn Bhd., Sabah v. Sukumaran Vanugopal [1993]1 

ILR 373, this is a case where the claimant was engaged as a senior investment 

officer on a 3 yearly renewable contract of service. After of his nine years of service, 
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the workman’s service was not renewed without any valid reasons given except that 

a Sabahan was capable of carrying out the task. The claimant claimed unfair 

dismissal. 

 

The Industrial Court held that “the claimant was indeed a permanent employee of the 

company. It opined that a workman’s rights and status under his employment are not 

to be decided solely on the basis of the law of contract or the law of master and 

servant, and neither is a workman’s security of tenure to be dependent on the 

absolute discretion of his employer or on the terms and conditions of his employer or 

on the terms of conditions of his contract of employment. His rights are to be 

determined on the basis of fair labour practice and on the basis of equity and good 

conscience as per Section 30(5) of the Industrial Relations Act, to ensure that social 

justice is dispensed and the principle of security of tenure is not 

undermined.”Industrial jurisprudence leans in favour of permanency to ensure 

security of tenure of employment but fixed term contracts go against this philosophy 

and this is because the absence of good reason for a fixed term contract deprives a 

man of such security. Industrial Relations Act 1967 is a creature of the parliament. It 

is also a beneficent act of parliament which strikes a balance between the workman 

and employer. It has done away with legal technicalities and looks at the merit of the 

case where the interest of the workman’s employment is safeguarded.  The right to 

life includes right to livelihood and this can be safeguarded with the assistance of the 

Industrial Relations Act 1967. The employer must not ignore the importance of an 

employee’s right to employment. 
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A fixed term contract goes against the grains of constitutional rights. It can never be 

used as a tool to deprive a workman of his security in employment. To hire a staff 

and fire him without affording the workman any sense of permanency in 

employment is unconscionable and repugnant to the idea of achieving social justice 

which will be upheld by our court. 

With the incorporation of the provisions of the Federal Constitution, the status of the 

employee is uplifted by the protection afforded by the fundamental liberties in our 

Constitution. The oppressive employers must face the possibilities of reinstating the 

employees unjustifiably dismissed by them or pay a huge sum of payments in lieu of 

reinstatement due to the unscrupulous and victimizing conducts theirs’. 

 

A fixed term contract can never be “packaged” as a long term contract when it is 

actually a paper dragon which actually deprives the workman of the tenure in 

security of employment and if this is allowed then it is a clear cut case of abuse of 

managerial power which the court must prevent. 

 

In Advance Parcel Services Sdn. Bhd. v. Satkunanaraja Subramaniam [1997] 1 

ILR 76, it was decided that the employer must be very slow in dismissing the 

employee, an employee must be pre-warned of his poor performance and be given an 

opportunity to improve himself, failing which he will be then dismissed accordingly. 

Failure of giving warning and opportunity to improve to the employee constitute a 

dismissal without just cause or excuse and the punishment of dismissal is very 

serious as it affects the livelihood of the employee and those depend on him solely. 
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In Metaldek Industries Sdn. Bhd. v. Kamaruddin Tokimon [1999] 2 CLJ 761, 

claimant were working with the company in Shah Alam, later on the company 

informed workman that he will be transferred to the factory based in Ipoh, Perak. 

The claimant did not go on transfer but requested for retrenchment benefits to be 

paid to him. He worked at Shah Alam until 28th of February 1995 and was duly paid 

his salary; he was supposed to report to Ipoh on 1st of March 1995. He duly reported 

to labour office for retrenchment benefits. The high court held that the hardship that 

may be caused to the workman due to that transfer and the fact employer paid full 

salary and other allowances on 28th of February 1995 as such he cannot be 

reasonably asked to report duty at Ipoh on 1st of March 1995. Therefore, the 

employer had actually terminated the service of the claimant and the claimant is 

entitled to the termination benefit under Regulation 6 of the Employment 

(Termination and lay-off Benefits) Regulations 1980.  

 

In Gopinathan K Raghavan Nair v. Sime Darby Plantations Bhd. [1989] 1 

ILR11, it was decided that in dismissal cases because of sickness or physical 

disability, while the company need to function to garner profitability, the need of the 

workman to continue working must be taken into consideration. The employers must 

be socially conscious to help out and adjust the working conditions to suit the 

disability of the workman so that he can continue working and earn a living for 

himself and his family. 

 

In Kum Printers Sdn. Bhd. v. Printing Industry Employees’ Union [1990]1 ILR 

274, the company in this case gave no evidence of claimant’s misconduct and in fact 

there were none. The company gave the claimant contractual notice without 
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assigning any reason of just cause or excuse and alleged this was done purely on 

contractual basis. The industrial court held that the workman must be given just 

cause or excuse reasoning before he can be removed. As such, the termination was 

held to be without just cause or excuse. The high hand attitude of the employers must 

be curtailed using the law; otherwise they may just arbitrarily dismissed employees 

at their own whims and fancies. This is highly unappreciable conduct on the part of 

the employers.  

 

In Hana International Sdn. Bhd. v. Tan Tien Cheng [2002] 1 ILR 551, the 

claimant was offered a job with the company via a letter of contract of service, but 

before he could start to commence his employment, he was informed by the 

employer that the employment is canceled as there is no vacancy at the moment. The 

claimant claimed unfair dismissal under Section 20 of the Industrial Relations Act 

1967. The court held since he did not commenced any work as yet; he is not 

considered an employee or workman under Section 2 of the Industrial Relations Act 

1967, and thus not eligible for protection of unfair dismissal under Section 20 of the 

Industrial Relations Act 1967. This case shows that future employees/workmen 

cannot claim protection under Section 20 of the Industrial Relations Act 1967. This 

is a lop sided decision, being unfair to the workman, the court should have allowed 

him to claim some payment no matter how small, as it is not the fault of the 

workman here, and he was given false hope of gaining an employment. Employers 

should never let off the hook so easily. 

 

A workman needs to know his fate in his employment. He has a legitimate 

expectation to work continuously. Any cases of unsatisfactory work performance 
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must be communicated to the employee verbally and in writing. He must be given 

the opportunity to improve himself failing which then only the serious punishment of 

dismissal should meted out. Dismissal must be the choice of the last resort. 

 

In Ahmad Tajudin Ishak v. Suruhanjaya Pelabuhan Pulau Pinang 

[1997] 2 CLJ 225, it was held that the combined effect of these Articles 5(1) and 

8(1) of the Federal Constitution is to strike down any arbitrary or harsh and unfair 

action which will adversely affects the quality of life. When a person's livelihood or 

reputation is adversely affected by a decision, then the decision-maker must act fairly 

and reasonably to avoid any arbitrariness. 

 

The status of the workman is safeguarded by the protection afforded by the 

fundamental liberties as enshrined in the Federal Constitution. The workman’s 

security in employment and his right to dignity at work must be fiercely guarded 

through the Constitution against the conduct of the employer. Dismissing a workman 

should never be done in the heat of the moment. It needs planning, coordination and 

proper gathering of cogent evidence failing which it will be considered a dismissal 

without just cause or excuse.  

 

“Industrial Relations Act 1967” is a creature of the parliament. It is also a beneficent 

act of parliament which strikes a balance between the workman and employer. It has 

done away with legal technicalities and looks at the merit of the case where the 

interest of the workman’s employment is safeguarded.  The right to life includes 

right to livelihood and this can be safeguarded with the assistance of the “Industrial 
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Relations Act 1967”. The employer must not ignore the importance of an employee’s 

right to employment. 

 

The Malaysian Industrial jurisprudence started to take its own shape, its own strong 

footing once Gopal Sri Ram JCA took the bold step to interpret the Constitution in 

the liberal fashion. It took cues from the Indian industrial jurisprudence relying on 

celebrated cases of Olga Tellis and Delhi Taxi Corporation to uplift the tenure of 

employment security to a higher plateau. 

 

Dr. Vanitha Sundra Karean argued that the Indian Apex Court has judicial basis of 

implying “right to life” in the OlgaTellis and Delhi Taxi Corporationcases in the 

Article 39 (a) of the Indian Constitution which states that “the citizen, men and 

women equally, have the right to an adequate means of livelihood.” She adds further 

Malaysia do not have an equivalent of Article 39 of their Indian counterpart may 

have entrenched the “right to life” doctrine a bit too far in the absent of the Article 39 

equivalent. 

 

The writer would like to respectfully and humbly differ with the view of Dr. Karean 

that Indian industrial jurisprudence was correct merely in their approach by virtue of 

the availability of Article 39 of the Indian Constitution. The crux of the Indian 

argument on right to livelihood is squarely based on Article 21 of the Indian 

Constitution equivalent to Article 5 of Malaysian Federal Constitution. 

 

It is humbly opined here that the reliance on Indian industrial jurisprudence by Gopal 

Sri Ram JCA and the Malaysian judiciary is a positive effort on the part of our 
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judiciary to expand our wings and fly far away from the monotonic and archaic 

approach of the English Common Law which is still grounded on the notion of 

master and servant kind of relationship in handling disputes between employee and 

employers.  

 

The ideal concept is that the social justice is higher than legal justice can be been in 

Section 30(5), Industrial Relations Act 1967 that states the Industrial court must act 

according to equity, good conscience and the substantial merits of the case without 

regard to technicalities and legal form. This means equity and good conscience will 

be of utmost importance in dealing with industrial cases and it should not be too 

technically inclined, as the industrial courts are dealing in great numbers cases on 

dismissal, which the bread and butter of a workman. It clearly infers that the 

industrial legislation is a social legislation which demands more than just legal 

justice. 

 

In Subramaniam s/o Margiser v. Esso (M) Bhd. [1990] 2 CLJ 100, in this case, 

the claimant was detained by police for two years under Emergency Ordinance 1969,  

the company knew that fact and sent him the termination letter for being absent while 

under police custody. He was not able to answer his case and the issue of frustration 

of contract of service was not raised earlier, in the high court, it was decided that the 

company cannot claim frustration of contract of service at the high court stage and 

get away with it, it was decided for the workman that the dismissal was wrong in 

law. 
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In applying the powers under Section 30(5) above, the Industrial Court has to bear in 

mind the underlying objectives and purposes of the Act itself i.e. that it is a piece of 

legislation designed to ensure Social justice to bring about harmony and cordial 

relationship between the parties and to eliminate unfair labor practices, to protect 

employees against victimization by employers and to ensure termination of industrial 

disputes in a peaceful manner. The Industrial Relations Act 1967 is a unique piece of 

social legislation designed to ensure social justice to both employer and employees. 

The very reason for the existence of the Industrial Court is to resolve the competing 

claims of employers and employees in a fair and just manner. 

 

In Dunlop Estates Bhd. v. All Malayan Estates Staff Union [1980] 1 MLJ 243, it 

was decided by the court that the Industrial Relations Act 1967 is a social legislation 

cloth with powers to dispense industrial justice and social justice. It must interpret 

the law practically and realistically suiting the conditions and time to maintain good 

industrial harmony between the workmen and employers plus the Trade Unions.   

 

In Non-Metallic Mineral Products Manufacturing Employees Union v. South 

East Asia Firebricks Sdn. Bhd. [1976] 2 MLJ 67, Raja Azlan Shah reiterated that 

the Industrial Relations Act 1967 is a social justice legislation meant to achieve 

harmony by settling competing issues between the employers and the employees 

with their unions. It should be in a large extent free from restrictions and legal 

technicalities found in ordinary court of law.  

 

The social justice notion demands that they apply the law as it is to the benefit of the 

party with lesser bargaining power, in this situation, between the employers and 
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employees, the employees are the ones with lesser bargaining power, as such much 

aid and assistances be given to them.    

 

However in Calalang v. Williams 70 Phil. 727,735 [1940]75, Justice Laurel defines 

social justice lucidly and opined that social the humanization of laws and the 

equalization of social and economic forces by the State so that justice can be equally 

dispensed. Social justice means the promotion of the welfare for everyone, the 

adoption by the Government of measures calculated to insure economic stability of 

all through the adoption of measures on the time-honored principle of salus populi 

est suprema le, i.e the welfare of the people shall be the supreme law. It was further 

opined that “Social justice, therefore, must be founded on the recognition of the 

necessity of interdependence among divers and diverse units of a society and of the 

protection that should be equally and evenly extended to all groups as a combined 

force in our social and economic life, consistent with the fundamental and paramount 

objective of the state of promoting the health, comfort, and quiet of all persons, and 

of bringing about the greatest good to the greatest number in line with the notion of 

utilitarianism. 

 

The idea of an egalitarian State is that the claims for Social Justice must be made 

cardinal and paramount in importance. Mere conforming to the strict interpretations 

of the legislations and Federal Constitution will not give rise to the true sense of 

equality and justice. The party with governance must not put on blinkers when 

dealing with the basic right to livelihood of employees.  

 

                                                 
75 G.R. No. 47800.  December 2, 1940, see http://elaw.i.ph/blogs/elaw/2008/09/09/calalang-vs-williams-constitutional-law-

digest. Accessed  Sept 15 2009 

http://elaw.i.ph/blogs/elaw/2008/09/09/calalang-vs-williams-constitutional-law-digest
http://elaw.i.ph/blogs/elaw/2008/09/09/calalang-vs-williams-constitutional-law-digest
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The importance of having a job is extremely vital for the subsistence of a person’s 

life and his dependents. Losing a job or being dismissed from a job is akin to 

economic capital punishment. It is heaviest, most heinous a man could ever receive. 

In countries like India and Malaysia which emphasize on social equity and social 

justice and at the same time countries which lay importance on welfare for the 

people. A secured job, which is hard to come by taking into account the fast growing 

population and the scarcity of the availability of jobs must be fiercely guarded and 

protected against any arbitral action and unjustified decision of the people with 

governance of it. In Sama Subur Sdn. Bhd. v. Kandasamy a/l Athiappan @ 

Kelvin [1991] 2 ILR 734, the learned industrial court chairman held that dismissal is 

the worst thing that can happen to a workman. Employees built their lives around 

their jobs, the livelihood, survivability depends totally on their jobs that they 

legitimately expect to continue; as such dismissal is a horrendous disaster for many 

workmen and it should be taken last resort. 

 

The law should not be blind to justice, because the humanization of the protection of 

livelihood requires higher inner and deeper thought into the plight of workmen in 

Malaysia, barring the excuse of gross employment misconduct, the securing of the 

employment is a must to ensure justice pierces through all forms of industrial 

injustice to afford the workmen in Malaysia to work to earn wages to feed the family 

at home with pride and self-dignity. 

 

The permanency of an employment must exist to give the employees a sense of 

belonging, a sense of self-worth and dignity. He must feel that his service is vital to 

the development of the organization and the nation in general and benefit to mankind 
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specifically. The pressure the workers go through, feeling that the job has no definite 

fixture and it is up to whims and fancy of the people with governance, be it the 

government or the private employers to decide to keep or chuck the workers as he 

wishes without any intervention of the legislation to safeguard the basic interest of 

the workers.Workers should not be kept in a state of suspended animation with a 

sword hanging over his head. The arguments against permanency and security of 

tenure of employment would argue that, working life is the survival of the fittest; the 

best should be kept at will and the other should be left out to go.  

 

This is the discussion about workers who are normal human, human with emotion 

and biological defects which may not render them the best employee all the time. 

Workers are not some breed of racing horses put in the racing line to determine who 

is the best and not. Workers are not any canine pedigree trained to blindly obey any 

instructions of his masters without any justification of the legitimacy of the orders. 

Workers are also not some mechanical robots that can function and dysfunction at 

the will of the persons who control it, without any rest or rewards. Workers are 

human with conscience, human with their own thinking capacity, human with good 

feelings and bad ones which should be given opportunity to excel and improve his 

skills and mastery of work depending on his attitude and aptitude. 

 

In order to survive the rat race, should  workers resort to unethical conducts such as 

tri potting , back stabbing, unethical whistle blowing to stay alive, to stay “the best” 

in the eyes of the people with governance , would all that conducts actually improve 

productivity?  
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It’s very clear and comprehensible that the security of employment would definitely 

improve the productivity of the workforce, whereby the workers will feel 

appreciated, with full sense of belonging, which will motivate them to excel, to 

maximize productivity for the benefit of the organization, the workers population, the 

society in where they operates and the nation as a whole. Security of tenure is one 

way of ensuring a worker's fidelity to his or her organization. With it, workers will 

owe their loyalty, allegiance towards the working place. 

 

This can only be achieved if the jobs are secured, and permanent against unlawful 

termination. This can only be with the intervention of the legislation. In Malaysia, 

the Federal Constitution, the grundnorm, the mother of all legislation accord and 

guarantees the protection of livelihood against arbitral unlawfulness.  

 

Arguably on the humanization of right to livelihood, an honest, humane and 

conscionable employer should never worry about unlawful dismissal, basing on a 

Universalism view, good intention will results in good outcome. This means a good 

employer need not worry about the tortuous duty, the repercussion of his action. He 

would employ, train, rewards and retain good employees under his payroll and 

remove the not so good employees for reasonable and just causes, if he can find one. 

 

We can also look at using the American industrial jurisprudence approach, whereby 

the law assumes a tortuous duty of care upon the employer before resorting to the 

draconian option of termination of an employee. 
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U.S. State of Montana, for example, recognized a claim for negligent investigation in 

the employment context in Crenshaw v. Bozeman Deaconess Hospital 693 P.2d 

487 (Mont. 1984), in Crenshaw, the plaintiff was employed as a hospital respiratory 

therapist. She was accused of misconduct among other things, the that the plaintiff 

breached a duty of patient confidentiality, attempted to perform medical tests without 

authorization, and disrupted patient careon being notified of her discharge, the 

plaintiff met with the hospital administrator, who indicated that he would review the 

matter.After the administrator interviewed various employees present at the time of 

the alleged misconduct, he affirmed the discharge. The plaintiff then filed suit 

against the hospital, claiming that the administrator was negligent in "failing to 

interview all of the witnesses present on the night in question." 

 

The Montana Supreme Court concluded “that the hospital's conduct had fallen below 

the legal standard for protecting others against unreasonable risksand affirmed a jury 

verdict in favour of the plaintiff on the negligence claim. The court based its 

conclusion on evidence that the hospital administrator had failed to interview all of 

the relevant witnesses and on the conclusion of an expert in personnel management 

that the allegations against the plaintiff were not properly investigated before the 

discharge decision was made. The court observed that the charges against the 

plaintiff should not have been sustained without a "careful consideration of the 

consequences to her professional livelihood and reputation." Thus, the court 

effectively held that a finding of negligence is proper where an employer fails to 

investigate allegations of misconduct before discharging an employee”. 
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The conclusion in Crenshaw was endorsed in Flanigan v. Prudential Federal 

Savings & Loan Association 720 P.2d 257 (Mont.1986),here the Montana Supreme 

Court held “that the contention that the plaintiff's former employer failed to review 

her prior performance and work history before discharging her would support a claim 

for negligence. Finding Crenshaw to be "compelling" preceden”t, the court 

concluded that "negligence” is a proper basis for recovery in wrongful termination 

cases." 76 

 

It is a bit far stretching to put the employer on a tortuous duty of care when it comes 

to dismissing an employee. This is akin to putting the employer on alert mode at all 

time and all situations, whereby any breach of the duty of care would entails the 

employer to a claim of breach of tortuous duty of care by the dismissed employees. 

This may seemed harsh or extreme on the part of the employer, arguably an honest 

and conscionable employer should never worry about breaching the duty, arguing on 

a Universalism view, good intention will results in good outcome. This means a good 

employer need not worry about the tortuous duty, he would employ, train, rewards 

and retain good employees under his payroll and remove the not so good employees 

for reasonable and just causes. 

 

Since there is a positive duty on the part of the employee to exercise care in 

discharging his or her duties towards the employers, reciprocally the employers too 

should be put on the tortuous duty not to dismiss any employee at his whims and 

fancies, wantonly. 

                                                 
76Moberly and Farley, Walt-zing Through an Employment Termination: Is there a Duty to Investigate before Discharging in 

Alaska? Alaska Law ReviewDecember,199411 Alaska L. Rev. 231 

http://www.lexisnexis.com.eserv.uum.edu.my/us/lnacademic/mungo/lexseestat.do?bct=A&risb=21_T4959706605&homeCsi=156340&A=0.878976033950078&urlEnc=ISO-8859-1&&citeString=720%20P.2d%20257&countryCode=USA
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6.4.2   The right to live with human dignity in employment  

The Oxford English Reference Dictionary defines “dignity” as “the state of being 

worthy of honor or respect, worthiness, excellence (the dignity of work), a high or 

honorable rank or position, high regard or estimation and self-respect.” 

To quote from George Orwell, he wrote that “the evil of poverty, is not so much that 

it makes a man suffer as that it rots him physically and spiritually. Work, he insisted, 

is the only thing to turn a half-alive vagrant into a self-respecting human being. 

 

Right to self-dignity and good name of the workman himself is very important in his 

everyday working life. Equally as important as right to life, the right to dignity which 

emanates from right to life must be guarded and protected likewise for the benefit of 

the workman. What more if the protection can be from supreme law of the nation; 

the Federal Constitution.  

 

“Article 1” of “The United Declaration of Human Rights 1948”, declares that “all 

human beings are born free and equal in dignity and rights. This right inherently and 

which is inviolable made available to every human being, it must be afforded to all 

and it must be protected against its intrusion.” 

 

Article 2 of The Australian Charter of Employment Right 77provides that: 

 

“Recognizing that labor is not a mere commodity, workers and 

employers have the right to be accorded dignity at work and to 

experience the dignity of work.” 

 

 

 

 

 

                                                 
77www.aierights.com.au/resources/charter/  Accessed  June 13, 2013 

http://www.aierights.com.au/resources/charter/
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“This includes being: 

i. treated with respect 

ii. recognized and valued for the work, managerial or business 

functions theyperform 

iii. provided with opportunities for skill enhancement and career 

progressionprotected from bullying, harassment and unwarranted 

surveillance.” 

 

Article 5(1), Federal Constitution of Malaysia” (On Right to Life) states inter alia 

that no person shall be deprived of his life or personal liberty except in accordance 

with law. 

 

It is from the right to life that right to dignity emanates from. Strict and narrow 

construction of the constitution will not spring out the non-enumerated rights like 

dignity which is found underneath of the right to life. Only with liberal, generous and 

beneficent construction of the constitution will the unseen right to dignity will 

appear. 

 

In People's Union for Democratic Rights & Ors v. Union of India & Ors [1982] 

INSC 67, It was held right to livelihood for workman would include right to his 

dignity without them would clearly violates the constitution provision of Article 21 

of the Indian Constitution (equivalent to Article 5 of Malaysian Federal 

Constitution). 

 

In Sowmithri Vishu V. Union of India [1985] INSC 139, Chandrachud J, held that 

the right to life includes the right to reputation and therefore if the outcome of a trial 

is likely to affect the reputation of a person adversely, he or she ought to be entitled 

appear and to be heard in that trial. Dignity or reputation of an employee is so 
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important in his working life that any intrusion to his reputation or good name must 

result in him opportunity to clear his good name in the industrial court. 

 

In Sunil Batra v. Delhi Administration [1997] AIR SC 645, it was decided that the 

right to life includes the right to live with human dignity and all that goes along with 

it, as such the right to life with human dignity is the fundamental right of every 

citizen. Since the right to life is elevated to level of constitutional protection, the 

same elevation is also afforded to right to dignity which must be protected and 

guarded strongly. 

 

In Malik v. Bank of Credit; Mahmud v. Bank of Credit [1997] 3 All ER 1, a case 

on stigma damages; the damages are recoverable for injury to reputation which 

results in employees finding it difficult to secure future employment. It was held that 

due to employer’s breach of fiduciary relationship with employee that creates a 

stigma which led to lower chances of employability for the employees due to being 

stigmatized by their previous employment, the the claim for damages for financial 

lost are recoverable. 

 

In Hotel Malaya Sdn Bhd v. Say Lip Nyen @ Say Leat Thaw [1994] 1 ILR 464, 

the claimant was transferred from his previous position of maintenance executive to 

a car park executive. The whole colorable exercise by the employer was to shackle 

his pride and dignity so he would resign on his own accord. The court accepted his 

claim of constructive dismissal and held that dismissal to be was without just cause 

or excuse.   
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In Abdul Hamid Mustapah v. Putra Hospital (Melaka) Sdn. Bhd. (formerly 

known as Southern hospital Sdn. Bhd.) [2012] 4 ILR 98, the hospital transferred 

the claimant to a new place and lower position for which he was contracted under his 

contract of service. This sham exercise is to get the claimant to resign and go out of 

the employment due to embarrassment being to a lower position to hit his human 

dignity and reputation at the same time. The dismissal was said to be without just 

cause or excuse.    

 

In Esso Malaysia Production Inc v. Allauddin Bin Mohd Hashim 

[2000] 3 CLJ 334   , Gopal Sri Ram JCA held that in Industrial cases which deal 

with reputation of workman, the claimant must be given ample and fair opportunity 

to redeem his reputation and good name. The right to life includes the right to human 

dignity too. 

 

In the Australian case of Blackadder v. Ramsey Butchering Services Pty Ltd 

(2005) 221CLR 539, Judge Kirby opined that by not requiring an employee to 

actually perform work denies the workman the satisfaction of employment, rob him 

of his dignity as a workman, the feeling of self-worth that it can generate and the 

maintenance of his or her skills to which their exercise would contribute to 

productivity. 

 

When one reads the Federal Constitution, one must give it as wide an interpretation 

as possible. In fact the Federal Court in a series Sivarasa Rasiah v. Badan Peguam 

Malaysia [2002] 2 MLJ 413 has affirmed this principle so when one talks 

about right to life or personal liberty, one is talking about large concepts here, right 
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to life doesn’t just mean the ability to continue breathing alone, the right to life here 

is the right to live with dignity. The Federal Constitution must be read in a liberal and 

generous fashion to expand the meaning of right to life to include right to live with 

dignity, including the dignity of workmen in Malaysia. 

 

Gopal Sri Ram JCA in the case of Lembaga Tatatertib Perkhidmatan Awam, 

Hospital Besar Pulau Pinang v. Ultra Badi Perumal [2000] 3 CLJ 224,said that 

any punishment on employee will carry a stigma and tarnishes his reputation. The 

punishment of dismissal deprives the employee his right to life including right to 

livelihood. Similarly a person deprived of his reputation amounts to deprivation of 

his life as per Article 5 of the Federal Constitution. The right to his reputation is part 

and parcel of human dignity which is a fundamental liberty of every workman in 

Malaysia.  

 

Work is more than just a way to earn a living; it is a way to continue one’s existence 

in a society in a noble way. If the dignity of the work is to be protected, the basic 

right to dignity of a workman must also be respected accordingly. It is two ways 

traffic, give respect and earn respect between the employer and workman. 

 

Workmen’s dignity has become a conceptual tool for defining human rights, fairness, 

humanity and democracy in the employment law regime. Workmen’s dignity is 

therefore closely having nexus to justifiability, freedom and equality in workplace. 

This seriousness in protecting the workmen’s dignity has become utmost important 

in dealing with the cases of unfair dismissal by the employers. 
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We are all entitled to our good name and reputation, not only it’s vital to maintain it 

within our own sphere of privacy, Workmen’s dignity being vital component of 

his/her working life and functioning in a workplace must be fiercely guarded against 

any detrimental actions on the part of the employers. 

 

The Article 5 of Federal Constitution on right to life must be broadly interpreted in 

order to afford the protection of the supreme law of the nation. From this provision, 

the right to dignity emanates from right to life as such employers must be very 

cautious and wary of the need to protect the reputation and dignity of a workman. 

Failing which, the courts with their inherent powers will infer them into implied 

terms of the contract of service. 

 

A workman’s employment and the conditions, of which a workman works, can have 

a significant impact upon his dignity. A fulfilling job where a workman derives 

satisfaction from his tasks and where he works is likely to enhance his sense of 

dignity. On the other hand, where workman feels unappreciated, ignored, victimized 

or discriminated against or where he performs menial tasks or duties which do not 

commensurate with his experience and education, the workman will feel a 

diminished sense of dignity. This will not in line with the idea of increasing 

productivity due to low morale of a workman.  

 

The laissez-faire relationship between the employer and employee should never be at 

the advantage of the employer who has the higher bargaining power against the 

workman who is in a Hobson’s choice of either do or die situation.  The fundamental 

livelihood of workman and his dignity here must be fiercely guarded. 
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It’s pertinent to be mindful that the sense of pride in employment is essential to the 

continuation of the life of a workman. Merely putting a workman in his job without 

giving him a sense of self-worth, pride and dignity is surely going against the grain 

of social justice and the workman’s legitimate expectation to be working proudly for 

an employer. 

 

Right to dignity cannot be a tool to the employer for manipulation and abuse as it is 

very important and fundamentally vital to the workman to seek an income and 

continually work with pride as a survival mean. To take away a workman’s dignity in 

work is to take away his livelihood. To take away his livelihood is akin to taking 

away his life. 

 

The importance of having a pride in a job is extremely vital for the subsistence of a 

workman’s life and his dependents. Losing his pride in a job or being dismissed from 

a job is akin to economic capital punishment. It is heaviest, most heinous a man 

could ever receive. In Malaysia which emphasize on social equity and social justice 

and a country which lay importance on welfare for the people, a secured job, a job 

that protect the dignity of a workman, which is hard to come by taking into account 

the fast growing population and the scarcity of the availability of jobs must be 

fiercely guarded and protected against any arbitral action and unjustified decision of 

the people with governance of it. 

 

In a fair bargaining contractual situation, the employer may assert all his rights in the 

contract of service. The workman on the other hand should expect his rights on 

security of employment and dignity at work to be emphasized too. It’s a balance of 
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bargaining power which is evidently higher on the part of the employers. It must also 

be fairer to the workman too. 

6.4.3 The right to work in a reasonably safe environment  

Article 5 of Federal Constitution on Right to Life, this right when applied to 

workman includes right to live and work in a safe environment, free from undue 

hazards, free from pollution. This is one the facets of right to life when the 

constitution is constructed liberally, broadly and generously to expand the coverage 

and protection afforded by the constitution. The implied duty common law placed on 

the employer is to provide a safe working environment with safe working machinery 

and system.  A worker must feel secured while at work knowing that the employer is 

under a duty of care to prepare a safe working place for him. 

 

In Consumer Education & Research Centre v. Union of India [1995] 3 SCC 42, 

it was decided by the Supreme Court of India that the expression life assured in 

Article 21 of the Constitution (equivalent of Article 5 Malaysian Federal 

Constitution) has wider meaning which includes right to livelihood, better standard 

of living, hygienic conditions in the workplace and leisure. The right to life here 

includes the workman’s right to work in a safe environment provided by the 

employer. 

 

In the case of Tan Teck Seng v. Suruhanjaya Perkhidmatan Pendidikan & Anor 

[1996] 1MLJ 261, Gopal Sri Ram JCA concluded that life as in Article 5 Federal 

Constitution does not refer to biological being only. It includes all those 
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characteristics that are an important part of life itself and that includes the right to 

live in a reasonably healthy and pollution free environment. 

 

A safe working environment will ensure smooth operation of business for both the 

employer and employee. It is not only important to ensure the workers’ safety is 

guaranteed, but also the minimization of industrial accidents which will affect the life 

and livelihood of workman in Malaysia, therefore the employer is under strict duty to 

provide safe working environment to his fellow workmen. 

 

In the case of Ng Kim Cheng v. Naigai Nitto Singapore Pte Ltd [1991] 2 MLJ 

296, where it was held that an employer is under a statutory duty to use reasonable 

care to provide, among other things, safe plant and appliances for use by its 

employees and to maintain them in a proper condition any the breach of such duty 

the employer will be held liable.  

 

In Mat Jusoh v. Syarikat Jaya Seberang Takir Sdn. Bhd. [1982] 2 MLJ 232, a 

workman was hired as a wood cutter in a timber factory. He was involved in an 

industrial accident and he was injured due to losing three fingers, the accident 

happened because the employer did not hire adequate numbers of workers to do the 

job and he did not supply enough machinery to complete the job. The court decided 

that the employer was negligent for not hiring enough of workers to do the job and 

not supplying enough machineries to do the job. 

 

In Joseph Smith v. Charles Baker & Sons [1891] AC 31, at common law, an 

employer is under a duty to use reasonable care to provide, among other things, safe 
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plant and appliances for use by its employees and to maintain them in a proper 

condition. It was held by Lord Herschell on the duty of care of the employer, it is 

very certain that the contract between employer and employee involves on the part of 

the employer the duty of taking reasonable care to provide proper appliances, and to 

maintain them in a proper condition, and so to carry on his operations as not to 

subject those employees under him to unnecessary risk. 

 

In Summer v. William Henderson & Sons Ltd [1964] 1 QB 450, it was admitted 

that the duty of an employer to take reasonable care to provide a safe system of 

working. It has been applied in to all aspects of the employer's duty of care for the 

safety of his employees.  

 

In the case of Bamfield v Goole and Sheffield Transport Company Limited 

[1910] 2 K.B. 94, where it was held that even if the poisonous fumes that killed the 

plaintiff’s husband and injured her were not known to the employer and they were 

ignorant of it, will not exempt the liability and the duty of care to his employees. 

 

In Lian Ann Lorry Transport & Forwarding Sdn. Bhd. v. Govindasamy [1982] 

1 LNS 10, the employee a lorry driver, was employed by the forwarding company. 

When he was unloading bundles of carpets from the appellants' lorry, the bundles 

sprang and rolled down on the respondent knocking him down. As a consequent of 

this accident the employee suffered serious injuries which rendered him paralyzed 

from the waist downwards. It was held the employer was negligent in providing safe 

working environment and the employee was awarded damages. 
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In Theong Wee Meow v. Goh Poh Chan [1981] 1 LNS 86, It was alleged that the 

appellant employed the deceased persons and other persons to dig a well for the pigs 

on the appellant's land near his pig-stys, and while working in the well the deceased 

persons were overcome by gaseous fumes and vapors from the well resulting in their 

deaths. The claim was based on the negligence of the appellant in not providing a 

safe place of work or safe system of work. The particulars given are that the 

appellant knew the place was unsafe and he failed to warn the deceased persons of 

the dangerous condition of the well which he knew or ought to have known. In the 

present case, there was overwhelming evidence to show that the appellant knew the 

presence of gaseous fumes from the well. The learned trial judge held that on the 

evidence adduced the appellant was wholly liable for the deaths of the six persons 

due to his breaching the duty of care for his employees. 

 

In Gelau Anak Paeng v. Lim Phek San & Ors[1986] 1 MLJ 271, the Judge was of 

the opinion that the defendant employer must have known that the work of cleaning 

the rollers with a piece of wood when the engine was switched on contained a 

considerable element of danger. Yet, nothing was done to protect the employees 

from it. Therefore, there was a breach of the employer’s common law duty to take 

reasonable steps to protect his workers. 

 

In the case of Aikbee Sawmill Ltd v. Mun KumChow [1971] 1 MLJ 81, the 

plaintiff who is a lorry driver, claimed damages for personal injuries caused to him in 

the course of his employment with the defendants. The accident happened while the 

plaintiff was engaged in loading the planks. Some of the planks which had been 

stacked toppled over and struck the plaintiff. It was alleged that the accident was 
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caused by the negligence of the defendants, their servants or agents and/or breach of 

the defendant’s duty, as employers of the plaintiff, to provide safe system of work. In 

this case there was evidence by the defense that it was the practice to use cross pieces 

in loading so as to prevent planks stacked up to a certain height from falling. There 

was no evidence to show that the employer has by adequate direction or supervision 

insisted upon the use of such cross pieces and the workmen were left entirely to their 

own devices as to the manner in which the planks were to be loaded. Thus, there was 

a clear finding of fact that the employer had failed to provide an effective supervision 

as would enable the workmen to know of the danger or risk involved if cross pieces 

were not used.78 

 

In Chang Fah Lin v. United Engineers (M) Sdn. Bhd. [1978] 2 MLJ 259, the 

workman who worked in the construction line were not provided with safety belt at 

work. During the installation of a zinc roof as high as twenty five feet, the workman 

fell and as a result, he suffered serious injuries. The High court decided that it is the 

statutory duty of care to ensure safety and safety guidelines including the supplying 

and usage of the belts are strictly adhered to. The company failed to do so as such is 

found to be liable for their negligence and the suffering of the workman. 

 

The employer must inform the employees of the safety precautions been laid down in 

the workplace and of the safety equipment available for the worker’s use. An 

employer who has provided protection and given adequate and proper instruction on 

its use will be absolved from liability.  

                                                 
78 Rozanah Ab Rahman, Safety Systems At Work: The Employer’s Duty. [1999]1 ILR I 
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In the Public Interest Litigation case of M.C. Mehta v. Union of India AIR [1987] 

SC 1086, the Supreme Court here had to juggle between looking at safety at workers 

against the livelihood of them, if the caustic chlorine plant were to be allowed to be 

operated.  Taking into account the interest of the workers and the fact that the 

management of the said plant had taken all stringent necessary measures to minimize 

risks, the court allowed to be operated on that premise. 

 

The right to life that include safe working environment, must be properly 

safeguarded and enforce strictly against the employer who has a duty to provide such 

safe working environment, the repercussion of not adhering strictly to this safety 

arrangement will not only endanger the bodily safety of an employee, but in serious 

industrial mishaps will even cost the workman’s life. This facet of right to life and 

safe working environment must be enforced and protected for the benefit of the 

employees. 

 

The safe working environment is incidental to the right to life and right to livelihood 

which are protected by the constitution. While there is a need for an employer to 

make reasonable profit to run his business, at the same time there is a cogent need for 

the employer to provide safe working environment and proper tools for the workman 

to perform his duty effectively and safely. Anything short of the minimal standard of 

safety can never be tolerated and harsh punishment must be meted out against such 

careless and unscrupulous employers. 
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6.4.4 Right to be free from sexual harassment 

Article 5 of Federal Constitution on Right to Life, this right when applied to 

workman includes right to be free from sexual harassment. This will be one the 

facets of right to life when the constitution is interpreted liberally, broadly and 

generously to expand the coverage and protection afforded by the constitution. Just 

when a job is important to an employee, subjecting the employee to any form of 

sexual harassment is uncalled for and improper in nature. 

 

Before the introduction of The Code of Practice on the Prevention and Eradication of 

Sexual Harassment in the Work Place in 1999, there was only penal law that came 

close to deal with sexual harassment cases locally. 

 “Section 509 of the Penal Code” states that: 

 "Whoever, intending to insult the modesty of any person, utters any 

words, makes any sound or gesture or exhibits any object, 

intending that such word or sound shall be heard, or such gesture 

or object shall be seen by such person, or intrudes upon the privacy 

of such person, shall be punished with imprisonment for a term 

which may extend to 5 years or with fine, or with both". 

 

Sexual harassment cases were initially managed by the police. To stop sexual 

harassment in the workplace, it was incumbent upon the employers to handle these 

cases. This eventually brought us to the introduction of the Code of Practice on the 

Prevention and Eradication of Sexual Harassment in the Workplace proposed by 

the Ministry of Human Resources in 1999. The Code serves as a guide to employers 

for establishing and implementing a preventive and redress mechanism for sexual 

harassment. A code may not have the biting ability of a statute of parliament. 
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Article 4 of the Code of Practice on the Prevention and Eradication of Sexual 

Harassment in the Workplace” describe sexual harassment as any unwanted conduct 

of a sexual nature having the effect of verbal, non-verbal, visual, psychological or 

physical harassment; (i) that might, on reasonable grounds, be perceived by the 

recipient as placing a condition of a sexual nature on her/his employment or (ii) that 

might, on reasonable grounds be perceived by the recipient as an offence or 

humiliation, or a threat to her/his well-being, but has no direct link to her or his 

employment. 

 

The Code serves a guideline to employers to set a sexual harassment dispute 

mechanism within the organization to handle the sexual perpetrating employees or 

employers. However since it’s only a code, it still lacks the legal power to enforce it 

effectively, a stronger and effective regime of laws are needed to combat sexual 

harassment at work, the utilisation of the Federal Constitution on Right to Life must 

be invoked. 

 

“Section 2” of the 2012 amended Employment Act 1955 defines sexual harassment 

as any unwanted conduct of a sexual nature whether its verbal, non-verbal, visual, 

gestural or physical and it must be directed at a person which is offensive or 

humiliating or is a threat to his well-being arising out of and in the course of his 

employment. 

 

Section 14(3) of the Employment Act 1955 provides that an employee may terminate 

his contract of service with his employer without notice where he or his dependents 

are immediately threatened by danger to the person by violence or disease such as 
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such employee did not by his contract of service undertake to run.  As such, since 

“sexual harassment is a form of violence against women”, complaints can be brought 

against the perpetrating employee or employer of such harassment under the 

Employment Act 1955. 

 

Section 81G of the 2012 amended Employment Act 1955” provides that the 

provisions on” sexual harassment are applicable to all employees irrespective of his 

wages earned”.This means the provisions cover those employees who do not come 

under the scope of “Employment Act 1955.” 

 

The 2012 amended Employment Act 1955 on sexual harassment from Section 81A 

to 81G is definitely a step forward in combating the issues of “sexual harassment at 

work place, the apparent shortcoming of the Act is the “term being arising out of and 

in the course of his employment” which may only cover acts of harassment in the 

work place unless it is liberally constructed to include harassment outside working 

place..   

 

In Madhya Pradesh Human Rights Commission v. State Of Madhya Pradesh 

[2002] AIR 2002 MP 239, Dipak Misra J held that a human right for woman has to 

be perceived in a collective spectrum, where she must be allowed to exercise her 

rights as a complete human being and to support the developments of others. Sexual 

harassment and physical assault and cannot be allowed. 

 

In Pamol Plantations Sdn. Bhd., Johor v. Lim Cheng Guan [1998] 1 ILR 410, it 

was decided that the claimant was found guilty of the sexual harassment charges 
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preferred against him and accordingly dismissed. He was charged for hugging a 

female and the domestic inquiry held for him found him guilty of the alleged offence.  

 

In Hong Leong Bank Berhad v. Adrian Joseph D’Cruz [2005] 2 LNS 1904, the 

claimant, the assistant branch manager of the Sitiawan Branch, was duly dismissed 

after domestic inquiry for misconduct of sexual harassment against a female Officer 

of the Branch. The message to be passed down is that even the person has higher 

authority, has good track record employment but if that person sexually harasses 

another person at a work place, that person can expect instant dismissal. 

 

In Varitonix (M) Sdn. Bhd. v. R. Thandavanaiker P Raman [2004] 3 ILR 426, 

the claimant a male, was charged and found guilty of physical sexual harassment by 

frequently touching the private parts of a male complainant. Sexual harassment does 

not only occur among parties of the opposite sex, even amongst the same gender 

sexual harassment can occur. 

 

In the US case of Aldridge v. Booth & Ors (1986) EOC 92-177, a teenage girl 

under a government training scheme worked at a cake shop. The business partner 

sexually touched her and finally they had consented sex under pressure.  Due to her 

young age and very vulnerable position and the wish to remain employed, she gave 

in to the advances; the Equal Opportunity Commission awarded her $7,000 as 

compensation for her complaint.79 

 

                                                 
79Ashgar Ali Ali Mohamed, &Muzaffar Syah Mallow, Sexual Harassment at Workplace in Malaysia. Kuala Lumpur: CLJ 

Publication, 2011, 81 
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In Mc Manus v. Scott [1996] 140 ALR 625, the Australian male employee was 

reprimanded and finally dismissed for making sexual harassment telephone calls to a 

female worker, this constitute an offence of sexual harassment and was duly 

dismissed. In weighing the gravity of his misconduct and the punishment taken, it is 

proportionately reasonable looking into the need to curb sexual harassment and to 

uphold a harmonious working environment for the workers. 

 

In Khoo Ee Peng v. Galaxy Automation Sdn.  Bhd. [2009] 2 LNS 0656, a branch 

manager of the company has made sexual advancement against the claimant by 

sending love texted SMS to her and requesting her to share a room with her in the 

hotel during work purpose travelling, he was duly found guilty and dismissed 

accordingly. 

 

In Lam Soon (M) Sdn. Bhd. v. Cik Chong Siew Yuan [1986] 1 ILR 404, it was a 

case where a female staff was asked to sleep with the company’s senior staff. This 

was held to be also a form of sexual harassment. 

 

In Abu Osman v. Melewar Corporation Bhd. [1994] 2 ILR 807, a group HR 

Manager who was sexually molesting female staffs and threatened to transfer or 

dismiss those victims who refused to give in to his demand. At the domestic inquiry, 

he was found guilty and was demoted to much lower position and transferred to 

another entity within the group of the company, his application to industrial court for 

constructive dismissal was struck off due to the fact he did not attend the hearing. 

The court did not allow such unconscionable conducts be inflicted against female 

employees and would never consider cases of reinstatement as such nature.  
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In Simon Benedic v. The New Straits Times Press (M) Bhd. [1996] 2 ILR 17, a 

male clerk was charged for sexual harassment when he fondled and touch intimately 

the body of a young female trainee when they were inside a lift. He was duly 

dismissed by the company. At the industrial court, it was found that the claimant was 

not an honest witness with contradicting statements made at trial, the court upheld 

his dismissal by the company. The court will not tolerate any unbecoming behavior 

of any sexual harassment inflicted against any female in the workplace.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      

 

In Colgate Palmolive (M) Sdn. Bhd. v. Yap Shyan Meng [2007] 2 ILR 313, a 

young female student undergoing internship with the company was fondled and 

intimately touched by her supervising manager, the claimant. She made a police 

report, the company subsequently dismissed him. The court upheld the dismissal and 

thought the conduct of the claimant was unbecoming of manager using his position 

taking advantage over a young girl. 

 

In the Australian case of Smith v. Hehir and Financial Advisors Aust Pty Ltd 

[2001] FMCA 52, a female telemarketer was sexually harassed by her manager who 

touches her inappropriately and making unwarranted sexual remarks. The 

Queensland Anti-Discrimination Tribunal found that all those actions constituted 

sexual harassment at work, offensive, humiliating and intimidating. The manager 

was dismissed.80 

 

Employees should not be coerced into giving in to sexual advances of the bosses just 

to stay employed or to get promotion. The Latin term of quid pro quo or something 

                                                 
80Ashgar Ali Ali Mohamed &Muzaffar Syah Mallow, 86 
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for something can never be misused by the employer against the vulnerable 

employees for the sexual greed of the employer.  

 

Sexual harassment constitutes an intrusion into the life of an employee. Life as 

liberally construed in the constitution to include right to livelihood must also be 

extended to include right against sexual harassment especially in the work place. 

 

Female employees who are mainly the victim of sexual harassment must be 

empowered to daringly challenge against the perpetrator head on without any fear or 

repercussion on her employment even if the charge is against her superiors or 

employers. As such, the beneficent legislations such as the Industrial Relations Act 

1967 under Section 20 on dismissal can be invoked for the affected employee to 

claim constructive dismissal against her employer. Since her employment has been 

elevated to constitutional level, she should be able to fight on her right to life, to 

livelihood, to right against sexual harassment. 

 

Section 81B of the 2012 amended Employment Act 1955 provides that the employer 

is required to look into the complaint of sexual harassment by an employee, failing 

which he may be compelled as per Section 81B (5) of Employment Act 1955 by the 

Director General of Labour if he thinks the matter should be inquired into. 

 

Section 81C of the 2012 amended Employment Act 1955 provides that “upon the 

proving of a case of sexual harassment, the employer is required to: 

i. dismiss the harasser employee without notice; 

ii. downgrade the harasser employee; 

iii. Impose any punishment the employer sees fit.” 
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The punishment against the harasser will be meted out accordingly to the gravity of 

the sexual harassment. Surely a dismissal against the harasser will be given out if the 

sexual harassment is proven.  

There should be an independent and dedicated one stop center organized by the 

government akin to a function of an ombudsman to oversee the complaints of sexual 

harassment at work place cases as the sexually harassed workman or anyone at all 

who wishes to whistle blow on such cases will be more daring enough to disclose if 

one stop center is outside the organization where he or she works. 

 

A quasi criminal type of punishment which includes whipping irrespective of the age 

of the male harasser must be looked into to be an effective deterrent. In the case of a 

female harasser, a jail sentence can be imposed. 

 

Section 81G of the 2012 amended Employment Act 1955 provides that the 

provisions on sexual harassment are applicable to all employees irrespective of his 

wages inclusive of those employees who do not come under the scope of 

Employment Act 1955.81As a result of it, even those workman or employee not 

covered by Employment Act 1955 and if he or she is sexually harassed has recourse 

under the 1955 Act and shall be protected by it. This is a bold step by the 

government in line with curbing sexual harassment cases to protect fellow employees 

on his right to life as per Article 5, Federal Constitution which springs out the right 

against sexual harassment and the protection afforded by it. 

 

 

                                                 
81First Schedule, Employment Act 1955 
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6.4.5 The right to a speedy trial 

A trial must be conducted and conclude without unreasonable or undue delay to the 

parties involved. Article 5 of Federal Constitution on Right to Life, this right when 

applied to the workman shall include right to a speedy trial. This will be one the 

facets of right to life when the constitution is interpreted liberally, broadly and 

generously to expand the coverage and protection afforded by the constitution. A job 

is important to an employee, delaying him to get judgment from Industrial Court will 

not cause him hardship emotionally, it will cause him financial difficulties when he 

may got to use up his saving for his and his dependents’ survivals.     

 

In Kartar Singh v. State of Punjab [1994] INSC 172, it was held thatthe right to a 

speedy trial is read into Article 21 (equivalent to Article 5 of Malaysian Federal 

Constitution) as an essential part of the fundamental right to life and liberty 

guaranteed and preserved under the Constitution. 

 

If the constitution is read strictly, the right to a speedy trial would not emerge out of 

the non-enumerated rights of the constitution. It is through liberal, wide, broad, 

generous and beneficent construction of the right to life that this right will appear and 

can be used by workman to seek speedier trial for him.   

 

In a classic judgment in Bharat Singh v. New Delhi Tuberculosis Centre AIR 

1986 SC i842, the Indian Supreme Court heldthat were Instances are where the 

workman have been dragged by employers in endless litigation with preliminary 

objections and other technical pleas to tire them out physically and financially.  A 

fight between a workman and his employer is always an unequal fight. These are 
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tactics adopted by the employer to delay court cases and the workmen will suffer 

eventually. 

 

The workman is in the fight of David versus Goliath in terms resources, financial 

abilities and times involved when he takes on the employer who has divisions to 

handle industrial disputes, can afford the service of the best lawyer and ample of time 

in hands to handle cases against a workman. This couple with ability to apply for 

judicial review from Industrial Court to High Court will tire out and drain dry the 

workman of all the meagre resources of his. 

 

In Management of City of Bangalore Municipal Corporation Employer 

Cooperative Society Ltd. v. E.V. Raju [1987] l LLJ 22,the Court pondered 

whether the matter has to remit back to the labour court with a direction to appreciate 

the evidence on record and record its finding on the misconduct alleged against the 

workman. Due to the lapse of ten years and the interests of justice would not warrant 

the remand of this matter back again to the labour court. The appellate jurisdiction 

would use its inherent jurisdiction to decide instead. 

 

In Repco (Malaysia) Sdn. Bhd. v. Tan Tho Fatt [2003] 6 CLJ 478, where it 

wasdiscussed on the need for a speedier trial, it was argued on the importance of it 

and held that in the interest of justice, a speedy trial will ensure that relevant and 

cogent evidence will be secured from potential witnesses for the case. Any delay in 

case proper will make harder for witnesses to remember facts and witnesses may be 

hard to locate after delay of time. 
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In UDA Holdings Bhd. v. Faridah Mansor, Justice Dr. R.K. Nathan opined thatthe 

suit was filed in 1984 and the plaintiff took no effort to ensure a speedy trial. Instead 

the plaintiff was content to let the case languish in Court for almost 16 years before it 

was heard. On this ground the court agreed with the defendant that she suffered a 

great deal of hardship. 

 

In United Malayan Banking Corporation v. Palm & Vegetable Oil (M) Sdn. 

Bhd.[1994] 3 CLJ 144, it was decided that It is trite law that there are circumstances 

in which an action may be dismissed for want of prosecution, where there has been 

inordinate and , inexcusable delay in the prosecution of the action, the Court should 

only exercise its power upon being satisfied that there has been inordinate and 

inexcusable delay on the part of the plaintiff or defendant or their lawyers and that 

such delay will give rise to a substantial risk that it is not possible to have a fair trial 

of the issues in the action or is such as is likely to cause or to have caused serious 

prejudice to the defendants either between themselves and the plaintiff or between 

each other or between them and a third party.  In this kind of delay caused by the 

attitude of the parties which causes hardship to all of them, the court may dismiss 

such action in line with notion to a speedy trial and to be fair to the parties being 

made to wait for the court hearings. 

 

In the Federal Court case of R Rama Chandran v. The Industrial Court of 

Malaysia [1997] 1 AMR 433, Eusoff Chin, Chief Justice said that the employers can 

surely afford to hire a number of lawyers and prolong litigation and thereby tiring out 

the workers. The poor workman can ill afford a lawyer or prolong litigation because 

this will lead to immense hardship, suffering and exorbitant expenses. 
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Speedy trial is of the essence of justice and, therefore, delay in trial by itself 

constitutes denial of justice. Although speedy trial is not specifically mentioned as a 

fundamental right, it is implicit in the broad and liberal interpretation of Article 5. 

Speedy trial which means reasonably expeditious trial is an integral part of the 

fundamental right to life as enshrined in Federal Constitution. Justice delayed is 

justice denied, as such a speedy trial for the workman to get his intended judgment 

would afford him the justice he required, and this must be made a constitutional 

requirement for the litigants to follow. 

 

The current practice of going to Industrial Court in Malaysia is where the referral by 

the Minister of Human Resources to Industrial Court after conciliation process at the 

Industrial Relations department fails to achieve peaceful resolution is needed. To 

saved time and cost to the claimant workman, it is suggested to do away with 

ministerial reference and instead after failure at conciliation process is to go straight 

to Industrial Court without any delay. 

 

In order to avoid delay tactics by employers who have the financial abilities, the 

judicial review from the decisions of Industrial court to High Court by the employers 

who lost their cases should be carefully controlled as many unscrupulous cash rich 

employers will delay paying up the awards to employees by making judicial reviews 

to High Court. 

 

Once the judicial review to High Court by the employer is successful, the case will 

ended up in civil courts which will even delay further the final judgment of the case. 

This necessitate for the creation of an Industrial Court of Appeal within the Human 
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Resources Ministry to settle of all appeals from Industrial Courts. This will be 

speedier and cheaper for the claimants. 

 

Article 7, Universal Declaration of Human Rights 1948, states that all are equal 

before the law and are entitled without any discrimination to equal protection of the 

law. All are entitled to equal protection against any discrimination in violation of this 

Declaration and against any incitement to such discrimination. 

 

Article 14 of Constitution of India declares that the State shall not deny to any person 

equality before the law or the equal protection of the laws within the territory of 

India. 

 

The American Declaration of Independence 1776 states that all men are created 

equal, that they are endowed by their Creator with certain unalienable Rights that 

among these are life, liberty and the pursuit of happiness. 

 

Principle 6 of the UN Global Compact discusses about joint effort between business 

and workmen discusses about responsibilities of businesses towards workmen 

through the elimination of discrimination in respect of employment and occupation. 

 

Article 8(1), “Federal Constitution of Malaysia states that all persons are equal 

before the law and entitled to equal protection of the law. 

 

Equality is the true gist and essence of justice, equality must pervade all difficulties 

in the business of dispensing justice and fairness to all persons. Equality is the 
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antithesis of discrimination. The right to equality must be fiercely guarded and 

upheld against any intrusion by any party including the ones with power of 

governance.  

 

The workman’s right to equality must be protected and safeguarded against the 

arbitrariness of the bad employers. The reliance on the Federal Constitution is of 

utmost importance. 

 

This equality provision that encompasses due process and equal treatment 

requirement is summarized as fairness. Fairness is said to be three faceted,procedural 

fairness, which requires that fair procedure, right to be heard and the rule against bias 

be accepted; substantive fairness which requires that reasons to be given for 

decisions, all punishments imposed must be fair and just and proportionality where 

all rewards and punishments meted out must be in line with gravity of the offence 

and be proportionate accordingly.In the Court of Appeal case of Kekatong Sdn. 

Bhd. v. Danaharta Urus Sdn. Bhd.[2003] 3 CLJ 378, Gopal Sri Ram stated that 

Article 8(1) is a codification of Dicey's rule of law. Article 8(1) emphasizes that this 

is a country where government is according to the rule of law. In other words there 

must be fairness of State action of any sort, legislative, executive or judicial. 

Therefore the doctrine of rule of law, which forms part of the common law, demands 

minimum standards of substantive and procedural fairness. 

 

The concept of equality before the law is a concept climacteric to any country 

practicing democracy. If one were to step into a court, one is sure to observe the 

'Scale of Justice' positioned prominently. It is a statue of a lady who is blindfolded 
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holding a scale. The significance of this statue is that the law shall not favour anyone 

but offer equal protection to people. The statue is used symbolically to assure people 

of the true purpose and role of the law.82Looking at history, this idea of equality was 

initiated in the 17th and 18th century by great philosophers such as Thomas Hobbes 

and John Locke.  

 

This is now found in the 14th Amendment of the American Constitution, which reads 

“no State shall deny to any person within its jurisdiction the equal protection of the 

laws. In the United Kingdom this concept of equality is known as the rule of law.” 

 

In Malaysia, the equality provision is found in Article 8(1) Federal Constitution, 

which declares that all persons are equal before the law and entitled to equal 

protection of the law83 

6.4.6 Right to be heard  

The principles of audi alteram partem discusses about hearing the other side, auditul 

el altera pars discusses about no man should be condemned unheard and nemo judex 

in causa sua means no man maybe a judge in his own cause. The rule of natural 

justice has been entrenched as so far it is concerned in Article 135(2) of Malaysian 

Federal Constitution which states that “no member of such a public service shall be 

dismissed or reduced in rank without given a reasonable opportunity of being heard.” 

This constitutional provision clearly stipulates the right to be heard for civil servants 

unfortunately this provision does not apply workmen in private settings. 

                                                 
82 Loganathan Krishnan, 2005,The Shifting Sands of Judicial Minds In Relation To Art. 8 of The Federal Constitution, [2005] 5 
CLJ i. 
83 ibid 



 

204 

In R. v. University of Cambridge, (1723) 1 Str. 757: 93 ER 698, Fortesque J held 

that even God himself did not pass sentence upon Adam before he was called upon to 

make his defence, before casting him out of Garden of Eden, the Court of King’s 

Bench condemned the decision of University of Cambridge for canceling the 

conferment of the degree to Dr. Bentley without giving him a chance to explain 

himself. 

 

Lord Denning in the celebrated locus classic Privy Council case of Surinder Singh 

Kanda v. Government of the Federation of Malaya [1962] P.C. A.C. 322, stated 

that if the right to be heard is to be a real right which is worth anything, it must carry 

with it a right in the accused man to know the case which is made against him. He 

must know what evidence has been given and what statements have been made 

affecting him and then he must be given a fair opportunity to correct or contradict 

them. The right to be heard springs from the right to equality as found in the Article 

8 of Federal Constitution. Equally for a party to accuse a person of a wrongdoing, the 

accused himself must be given the opportunity for others to hear his side of the story.  

 

In Doresamy v. Public Service Commission [1971] 2 MLJ 127, it was discussed 

whether to allow lawyers to represent the claimants in disciplinary proceedings, it 

was decided by Raja Azlan Shah that if such proceedings had any bearings on the 

reputation or the right to earn a livelihood of the claimant, for his case to be equally 

heard, he ought to be allowed legal representation in all the proceedings.  

 

There is a duty to act fairly and judiciously for the decision makers and the parties 

with governance to ensure impartiality and equal treatment of all. 
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 The right to equality, which is the pillar to rule of natural justice where justice seen 

must be justice done, all efforts must be taken to make sure that the party with 

governance abide by the rule of law and Principle of natural justice, as we know a 

strong and democratic nation depends very much on effective and efficient economy 

and this could be much achieved if the party with governance abide by the rule of 

law and principle of natural justice.  

 

The concept of equality before the law is a concept climacteric to any country 

practicing democracy. If one were to step into a court, one is sure to observe the 

scale of justice positioned prominently. It is a statue of a lady who is blindfolded 

holding a scale. The significance of this statue is that the law shall not favor anyone 

but offer equal protection to people. The statue is used symbolically to assure people 

of the true purpose and role of the law. 

 

Lord Hewart in R v. Sussex Justices, ex p. McCarthy, (1924) 1 KB 256, 259 

rightly observed that it is not only importance, but it is of fundamental importance 

that justice should not only be done, but should manifestly and undoubtedly be seem 

to be done, as such the requirement that the person must be given an opportunity to 

defend himself, by letting the accusers to hear his case is very important in 

administrative of justice and equality. 

 

Lord Morris in Ridge v. Baldwin[1964] AC 40, stated that It is well established that 

the essential requirements of natural justice that before somebody is being 

condemned, he is must have an opportunity of defending himself, and in order that 

he may do so that he is to be made aware of the charges or allegations or suggestions 
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which he has to meet, this is to be fair and equal to him for being accused to know 

what he is being accused of and for him to fight his case and let others hear his case.  

 

The classical statement of the fair hearing rule of course comes from the judgment of 

Lord Loreburnin Board of Education v. Rice [1911] AC 179, where he stated  that 

the decision maker must act in good faith and fairly by listening to both sides, for 

that is a duty lying upon everyone who decides anything. 

 

Gopal Sri Ram JCA in the case of Lembaga Tatatertib Perkhidmatan Awam, 

Hospital Besar Pulau Pinang v. Ultra Badi Perumal[2000] 3 CLJ 224,opined that 

on cases of employment misconduct, it is a must to accord an oral hearing to let the 

claimant voice out his defense and his case which is not given in this case and this 

will constitute a failure in procedural fairness, which incidentally is a facet of 

equality.   

 

In Malayan Banking Bhd., Sarawak v. Sarawak Banking Employees Union 

[1984] 2 ILR 492a, the learned Chairman, Mr. Tam Kam Weng, held that natural 

justice is a great humanising principle which invest law with fairness. Its aim is to 

secure justice and to prevent miscarriage of justice. The two essential elements of 

natural justice are no man shall be judge in his own case and both sides must be 

heard.  

 

In I.E Project Sdn. Bhd. v. Tan Lee Seng [1987] 1 ILR 165, the claimant was 

dismissed on ground of poor performance, it was decided that to be fair to a poor 

performing claimant, he was be forewarned about his poor performance, he was 

http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2000_3_224;
http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2000_3_224;
http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2000_3_224;
http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2000_3_224;
http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2000_3_224;
http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2000_3_224;
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given sufficient opportunity to improve himself and above all, the claimant still 

failed to sufficiently improve himself. In this case, there was lack of evidence of 

proving poor performance and no good reasons were given to him for dismissing 

him. It was held to be a dismissal without just cause or excuse. 

 

In line with the right to equality as found in Article 8 of Federal Constitution, the 

right to be heard is the other facet of Article 8 which must be read liberally, 

generously and beneficently for the benefit of claimant workman in Malaysia. 

 

In Great Eastern Life Assurance Bhd. v. Kesatuan Sekerja Kebangsaan Pekerja 

Pekerja Kebangsaan Perdagangan (1970) 1 MLJ xxxii, it was decided that a 

claimant need to know what are the charges put against him and he must be given the 

right to be heard. In this instance, it was decided that a domestic inquiry must be held 

before dismissal. 

 

In the case of Dreamland Corporation (M) Sdn. Bhd. v. Chong Chin Sooi & 

Anor [1988] 1 MLJ 111, the Supreme Court held that the right to hearing or as it is 

sometimes called the observance of procedural safeguard, is only applicable in 

respect of a hearing before an administrative tribunal and similar quasi –judicial 

tribunals performing judicial functions and not simple servant proceedings. This 

clearly goes against the fundamental right to be heard for workman in Malaysia. 

 

In Hong Leong Assurance Sdn. Bhd. v. Wong Yuen Hock[1995] 2 MLJ 753, the 

Federal Court opined that the hearing before Industrial Court itself, which indeed 

provides a better and impartial forum for employee than most domestic inquiry, as 
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such this should be taken as sufficient opportunity for the workmen to be heard to 

satisfy natural justice and thereby making domestic inquiry redundant. 

 

In the case of Malayawata Steel Bhd. v. Mohd. Yusof Bin Abu Bakar[1994] 2 

AMR 983, the High Court cited that in the absence of a domestic inquiry or the 

presence of a defective domestic remedy is not a fatality, but merely an irregularity; 

but only important and mandatory if it is provided for in the collective agreement and 

general conditions governing Employment in conjunction with the mandatory 

requirement of an inquiry as per Section 14(1) of the Employment Ac 1955.  In such 

a situation the absence of a domestic inquiry or the presence of a defective domestic 

inquiry, it is open to the employer to justify his action before the Industrial Court. 

Again it was decided that domestic inquiry is not fatal to the case and only a 

procedural requirements under Section 14 of the Employment Ac 1955 or if it is a 

term under the collective agreement. 

 

In Menon v. The Brooklands (Selangor) Rubber Co Ltd[1968] 1 MLJ 15, it was 

held that the refusal to acknowledge receipt of warning letter justified instant 

dismissal. When summary dismissal being justified, the question of proper notice 

was not even called for. The workman was not even given a chance to defend 

himself against the dismissal meted out against him. 

 

Its cases such as Dreamland Corporation, Hong Leong Assurance, Malayawata 

Steel andBrooklands Rubberthat made the research to look into on security of 

employment under the Malaysian Federal Constitution a needed work, because even 

if a workman is dismissed without due inquiry or proper notice, or proper hearing or 
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justified reasoning, he cannot challenge his dismissal if the employer can justify his 

action in Industrial Court. This is a clear breach of rules of natural justice, which is 

not fatal to the employer’s case. As such only with reliance to the provisions in 

Federal Constitution, a workman can ensure that his constitutional right to be heard 

and be treated with fairness can be exercised accordingly. 

 

The doctrine of post decisional hearing would be attracted if the court concludes that 

the prior hearing like domestic inquiry is not obligatory and mandatory. The doctrine 

of post decisional hearing cannot cure or validate an order passed in breach of the 

requirements of the principle of audi alteram patem rule and such order is a nullity.  

The doctrine of post decisional hearing must be stopped in its application. The proper 

and right thing to do is to make domestic inquiry a mandatory pre dismissal 

requirement in all cases of dismissal. 

 

In Metroplex Administration Sdn. Bhd. v. Mohd Elias [1998] 5 CLJ 467, it was 

decided it was necessary to carry out a domestic inquiry to facilitate a proper and 

clear assessment of the wrongful misconduct alleged against the workman. Holding a 

domestic inquiry must be conducted in accordance to rule of natural justice where the 

workman must be told of the reasons and grounds of accusations against him and he 

must be accorded an opportunity to answer and defend himself against all those 

allegations.   

 

In Krishnamoorthy Apannan v. Lembaga Tatatertib Perkhdmatan Awam, 

Pentadbiran Keretapi Tanah Melayu [1999] 8 CLJ 314, the  facts is that on 18 

October 1988, there was a theft of railway property where plaintiff was working as a 
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Tukang Kayu K2 Tingkatan Kanan. The police arrested the plaintiff at his house on. 

The Lembaga Tatatertib was supplied with the theft report but the plaintiff was 

denied such report. Mohd SaariYusoff J held that plaintiff ought to be supplied with 

the said report and be given an opportunity to explain or controvert what had been 

taken into account by the defendant in arriving at the finding of guilt against the 

plaintiff. As such the dismissal was held to be null and void. 

 

Domestic inquiry is a mandatory requirement under Section 14 of Employment Act  

1955, however the said act only cover workman earning RM 2,000 and below and 

those under First Schedule of the Act as such, anyone earning more than that may not 

be covered under it, domestic inquiry is not mandatory for them, it is not mandatory 

under the “Industrial Relations Act 1967”  however looking at Section 16(3) of 

Industrial Relations Act 1967 and Section 33(3) of the same act, the word “a 

reasonable opportunity being heard” was mentioned, it can be inferred that even 

the Industrial Relations Act 1967 envisages the need for domestic inquiry just like 

the Employment Act  1955. 

 

The cases above said, deals with the rights to equality, which is the pillar to rule of 

natural justice, is. Justice seen must be justice done, all efforts must be taken to make 

sure that the party with governance abide by the rule of law and Principle of natural 

justice, as we know a strong and democratic nation depends very much on effective 

and efficient economy and this could be much achieved if the party with governance 

abide by the Rule of law and Principle of natural justice. The party with governance, 

which has stronger bargaining power, should exercise the rights and discretion with 
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the employee’s interest at heart, furthermore it is the employees’ sweat, which is 

actually “paying” their salaries and lifted them and gave them the power. 

 

What happens in system where the people, the employees do not give sanctity to the 

rule of law and never upheld the law, the party with governance could never 

administer and perform their duties effectively in a productive manner. It’s said that 

the right to fairness and egalitarianism to be treated fairly and equally is part and 

parcel of the Constitution. 

 

Any form of injustice, arbitrariness and unfairness should be remedied and corrected 

where it adversely affect the life and civil nature of the workers. High hand ness on 

the part of the party with governance must be curtailed, after all, they owe a higher 

duty to serving the workers and therefore they should act accordingly in fulfilling 

their duties to the employees.  

 

The rule of natural justice has been enhanced in Article 135(2) of Malaysian Federal 

Constitution which states that no member of such a public service shall be dismissed 

or reduced in rank without given a reasonable opportunity of being heard. Although 

this provision strictly applies to workmen from the public service only, the spirit of 

this constitutional protection should be extended to all workmen. After all, one 

cannot contract out of Federal Constitution. 

 

Professor Dr. Kamal Halili Hassan of UKM Law Faculty opined that the other 

looping way for this provision to be applied to the workmen from private sector is to 

incorporate Article 8 on Equality together with Article 135(2), since there can be no 
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inequality among workmen, and he argues that there may be a persuasive argument 

with it. The learned Professor also lucidly explained that during the formation of the 

Federal Constitution, during the time of Merdeka, the were not many private 

enterprises, the government was then the single largest employer, as such the 

protection Article 135(2) was in placed accordingly in accordance to its necessity 

and time. 

 

However, Malaysia of today sees more players amongst the private sector, making 

private employment, the choice of the day. As such, the true spirit of 

constitutionalism demands that all its subjects be treated fairly and equally, its then 

right for Article 135(2) to be applicable to private sector workmen to enhance 

constitutional protection to secure their tenure of employment. 

 

The working population in Malaysia must be treated fairly and justly, in order for 

them to contribute to the economy and general well-being of the country. A happy 

workman will be a productive employee. By being impartial, fairly treated, justly 

adjudicated will absolutely encourage and motivate the general workforce to be 

contributive and productive. The whole nation will prosper under the workmen who 

are productive and hard working. 

 

The backbone of the nation’s economy lies at the sweat and hands of the workmen. 

A good employer will produce a good worker who will contribute largely to the 

economy of the country; this will guarantee the growth of nation in times to come. 

The law must its role in guaranteeing the security of the tenure of the employees. 

Only by constitutional intervention can this be fully achieved.  
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6.4.7   Right against Gender Discrimination 

The principle of equality the most fundamental of the rights of man. It should be in 

the forefront in the quest to fight for fundamental liberties in Malaysia. While justice 

must prevail in every situation, equality should be the driving force to achieve the 

aim of justice and fairness. 

 

As such, the notion of equality as enshrined in Article 8 of Federal Constitution when 

applied in employment will include equal opportunities for female to join the 

workforce and to contribute positively to the economy of the country; the female can 

be the new force of labour that will shape the new landscape of employment. 

 

The UN Global Compact84 discusses about joint effort between business and 

workmen discusses about responsibilities of businesses towards workmen through: 

Principle 6: The elimination of discrimination in respect of employment and 

occupation. 

 

Lord Wilberforce said in Minister of Home Affairs & Another v. Collins 

MacDonald Fisher [1980] AC 319 (PC), on constitutional guarantees of human 

rights opined that a generous interpretation a voiding what he called 'the austerity of 

tabulated legalism' is necessary, it is suitable to give to individuals the full measure 

of the fundamental rights and freedoms referred to. Therefore the guarantees of 

equality being the antithesis of discrimination call for a generous and purposive 

interpretation by the courts. This is to ensure that everyone, adult or child, will enjoy 

the full measure of those guarantees. 

                                                 
84 http://www.unglobalcompact.org/docs/news_events/8.1/GC_brochure_FINAL.pdf 
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In this case where the question at issue was whether the Jockey Club of Great Britain 

had acted capriciously and unfairly in refusing a trainer's licence to a woman who 

had trained race horses for many years, the Court of Appeal, allowing her appeal 

from the decision of a judge who had struck out her claim and dismissed the action, 

reinstated her claim.  

 

In C.B. Muthamma v. Union of India[1978] AIR 1868, the Judicial System of 

India has independently and effectively interfered on the right of women’s 

emancipation. For instance the female employees of the Indian Foreign Service must 

get written permission they can get married, failing getting the permission means the 

female employee must resign from her job or be dismissed. The Supreme Court 

decided that such requirement is discriminatory against female employees and as 

such found it unconstitutional. 

 

Even in the instances where there are reasonable justifications to segregate and 

differentiate the working conditions between the male and female employees, the 

notion of equality must take precedence over the justified segregation and 

categorization. Male and female employees may have their differences in their 

physical, emotional ability to perform in their jobs and this may justify certain 

discrimination due to that differences. In all these differences and discriminations, 

the doctrine of equality must be fiercely upheld. 

 

In Air India v. Nergesh Meerza [1981] INSC 152, a case on discrimination against 

women, an airhostess under Air India will be retired from service in the 

contingencies on attaining the age of 35 years; on marriage if it took place within 
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four years of the service; and on first pregnancy.This was a case of an air hostess 

being dismissed due to the fact that she was pregnant during her service with Air 

India.  Supreme Court decided for the claimant and held that by dismissing her due 

to her pregnancy is to compel her not to have children this is an interference ordinary 

course human nature as a woman. It is an insult to womanhood, grossly unethical and 

immoral, such terms in contract of service is unreasonable and arbitrary, unfair and 

in violation of Article 14 (equivalent of Article 8 of Federal Constitution). 

 

The Indian Supreme Court has taken a very wise and thoughtful decision making in 

deciding for the claimant. The Supreme Court has utilized the prismatic approach in 

utilizing the Indian Constitution to afford protection to the workmen, in this instance 

the dismissed airhostess. 

 

The right to life in the Constitution will include also a right of a female employee to 

womanhood.  This includes her right to conceive and start her family unit of her own. 

To deny a female employee such right against a male employee would have seemed 

to be denying her right to the full circle of her right to live completely 

 

In Sistem Penerbangan Malaysia v. Yong Pau Chin [1997] 2 ILR 898, which is 

another case of airhostess being dismissed for being pregnant, she was said to be 

contravening the Collective Agreement of the national carrier. It was held by the 

Industrial Court for the claimant that the employer cannot approbate and reprobate a 

contract. He cannot remove all the benefits and retain the liabilities. Claimant’s 

privileges were taken away but the liability not to get pregnant was retained. The 
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employer’s action was said to be unfair, unconscionable, unduly harsh taking into 

consideration that right to livelihood equates the proprietary rights of the claimant. 

 

The Industrial Court in this instance has correctly applied both the expansive 

interpretations of Article 5 on Right to life and Article 8 on Right to equality under 

our Federal Constitution to provide protection to the unfairly dismissed airhostess. 

When an industrial action lies on an unfair and harsh platform, the Constitutional 

protection must set in to safeguard the legitimate interest of the aggrieved employee.  

 

The Federal Constitution must be bravely, expansively, prismaticaly applied so that 

the fellow employees including the females are protected against arbitral, unfair and 

unjustified decisions of the unscrupulous employers. 

 

In Beatrice A/P AT Fernandez v. Sistem Penerbangan Malaysia 

[2004] 4 CLJ 403, the terms and conditions of the appellant's employment with 

Sistem Penerbangan Malaysia were governed by a collective agreement, Article 2(3) 

of which provided that she must resign from her position as a flight-stewardess (or be 

terminated) if ever she should become pregnant. She worked for 11 years with the 

airline before she was dismissed for being pregnant.  

 

Abdul Hamid Mohamad FCJ, held against the claimant and opined that Article 8 on 

equality does not apply to collective agreement which is not “law” under the said 

article. The Federal Court also refused to discuss the case of Nergesh Meerza saying 

that it was a case decided in a different country. 
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As far gender equality is concerned, Article 8, 135 and 136 made no difference 

between male and female in employment. Case such as Beatrice Fernandez is 

regretfully a big step backward in our industrial jurisprudence in Malaysia. 

 

Being in a male-dominant society in Asia, particularly Malaysia, the traditional male 

breadwinner syndrome is still living well alive and the female being the home maker 

and cares for the children norm is still prevalent here.  

 

However, females in Malaysia are getting more educated, some earning more than 

males, some even holding vital positions in corporate world and the government and 

thus their contributions towards society must be value added and recognized 

accordingly. 

 

To deny a woman, including an air hostess her biological right to conceive and give 

birth is really repugnant, to add it up, the right to life in Article 5 of the constitution, 

can even be expanded to include an air hostess’s right to get pregnant and provide 

life to a child. To deny them, this right is going against personhood of a woman, 

irrespective of whatever written in the service contract, a woman and her choice of 

motherhood is the most sacred duty of a woman, to deny them this right is to go 

against the order of nature. 

 

Job rotation and enlargement can be designed for pregnant employees to handle non 

tedious responsibilities until they are fit medically to go back to the previous jobs. In 

the case of air hostess, rotation to ticketing duties, light training, desk jobs can be 
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arranged instead of dismissing them summarily basing purely on the Collective 

Agreement. 

 

Gopal Sri Ram, JCA (as he was then), opined that Beatrice Fernandez ought to 

have argued that the relevant terms in the collective agreement amounted to her 

contracting out of her fundamental right (to life), including right to livelihood, since 

there can never be any contracting out, the terms in the collective agreement was 

void and unenforceable as a matter of public law. 

 

His Lordship continued his argument and added that Beatrice Fernandez’s case 

could also be argued on private law grounds as being opposed to public policy as it 

unfairly discriminated against pregnant women.85 

 

In a recent landmark case of Noorfadilla Ahmad Saikin v. Chayed Bin Basirun & 

5 Other [2012] 1 MLJ 832, where this case is touted as "a giant leap for gender 

equality", the High court held that the United Nations' Convention on the Elimination 

of All Forms of Discrimination Against Women (CEDAW) has the force of law and 

it is binding on the Malaysian government and courts. 

 

The celebrated decision was decided by Justice Zaleha Yusof in the Shah Alam High 

Court where in 2009, the plaintiff had accepted the letter of offer to be a temporary 

teacher in a government run school. When the officer found that Noorfadilla was 

pregnant, the officer in charge revoked the letter of offer to her. 

                                                 
85 Constitutional Amendment Act 2001 (2), which included the word “gender” as a prohibited ground for discrimination, has 
broaden the concept of equality in the Federal Constitution. This is a move in the right direction.  
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The plaintiff in this case had filed a civil suit at the High Court against two Hulu 

Langat District Council Education officers and four others. This is the first case in 

Malaysian history where a public servant had taken legal action against the 

government over gender discrimination at workplace.  

 

The High Court decided firmly that the revocation of her placement as a relief 

teacher violated the provision on equality in Article 8, of the Malaysian Federal 

Constitution.What constitutes discrimination against women and gender 

discrimination has not been decided in Malaysia prior to Noorfadilla's case. Justice 

Zaleha Yusof referred to Article 1 of CEDAW to assist in defining "discrimination 

against women".  

 

The justice also referred to Article 11 of CEDAW which sets out the rights of women 

to work, and that pregnancy cannot be used as an excuse to stop women from 

working. The court granted Noorfadilla damages to be assessed and interest. 

 

This celebrated case has put some light into the previous case of Beatrice 

Fernandez which was decided against all pregnant workers in Malaysia. 

Noorfadilla has affirmed the argument on being against public policy that pregnant 

workers are being discriminated here. This case is definitely a breather to right to 

equality as found in Article 8, of our Constitution. 

 

Female employee has their own peculiar rights, these include her right to conceive 

and manage her family. To deny her such right is clearly unfair and repugnant as it 
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goes against her constitutional right to life to get pregnant and equality not to be 

dismissed because of pregnancy. 

 

To deny Malaysian female employee from getting pregnant in order not to be sacked 

in accordance to her terms in her contract of service is clearly denying her biological 

right to womanhood her right to the full circle of her life. 

 

To dismiss a female employee due to the fact she was pregnant is clearly denying the 

fact that a female is clearly different than a male and she has a right to conceive a 

child. To equate male and female employees leaving out the pregnancy factor is 

unfair and discriminatory. 

 

Malaysian women’s participation in the employment sector rose from 44.7% in 1995 

to 49.5% in 2012. Female professionals’ participation in the employment sector rose 

from 7.5% in 1995 to 14.8% in 2012. This clearly infers the significance of 

contribution of female employees in Malaysia. To dismiss them females due to 

pregnancy is actually slicing off a very big chunk of the economic pie from the 

economy of our country. 

 

The number of female undergraduate in public universities rose from 65% in 2011 to 

68% in 2012. It clearly statistically infers that more female knowledge workers will 

be entering the job market from time to time. To unfairly dismiss female employees 

due to pregnancy is to delay the entries of professionally trained and knowledgeable 

employees from contributing to the nation. This will definitely hamper our goal of 

achieving developed nation status as planned. 
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Article 11 of CEDAW requires state parties to take all appropriate measures to 

eliminate discrimination against women in the field of employment in order to 

ensure, on a basis of equality of men and women, the same rights. As such Malaysia 

has amended the Article 8 on Equality to include discrimination against gender. To 

be biased against a female employee is go against the Federal Constitution, the 

supreme law of our land. 

 

The impression and masculine attitude of male being the sole bread winner and 

female’s dependent on male’s income must give away to equal partnering of the 

family unit including letting female employees to contribute to the household 

income. This includes not dismissing her from her employment due to pregnancy.In 

the case of Skyrail Oceanic Limited v. Coleman [1981] ICR 864, it was opined 

that the dismissal of a woman based on an assumption that men were more likely 

than women to be the primary supporters of their spouses and children could amount 

to discrimination  and that, while a 'breadwinner' could be of either sex, in the 

circumstances of the present case the respondent's assumption had been that 

husbands were breadwinners and women were not and that assumption had been 

based on sex and had amounted to unlawful discrimination against the appellant.  

 

Alternative childcare facilities and in house childcare centers would encourage more 

female workers not to leave employment to care for the family. As such, those 

facilities must be made compulsory to ensure female employees remain in the 

employment sector. 
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6.4.8   Right to reasoned decisions 

Doctrine of equality requires the right to be heard, this right will also include right to 

know of the reasons taken in deriving in such decisions that affect the livelihoods of 

the workmen, this is very important as the workmen has right to know why was the 

decision taken in such design against him. This would enable him to decide on the 

next cause of action, based the reasoning given by the decision maker.   

 

On right to a reasoned decision with regards to Ministerial reference to Industrial 

Court for representations on dismissals, Section 20(3) of Industrial Relations Act 

1969 states inter alia that upon receiving the notification of the Director General, the 

Minister may, if he thinks fit, refer the representations to the Court for an award. 

 

There is no duty on the part of the minister for referral to industrial court to provide 

reasons for referring or not to refer, unless the Indian counterpart, under Section 

12(5) of the Indian Industrial Dispute Act 1947 made it a requirement for the 

minister to give reasons for refusal to refer disputes to an industrial court. 

 

Fair and reasonable opportunity to a hearing must be followed by a duty to provide 

reasons for the said decision. While the party with governance, including the minister 

is not mandatorily required to furnish reasons for their decisions but it will serves as 

a good criteria of administration without any arbitrariness in their decision making. 

 

An aggrieved party should be made to know why such decisions were taking against 

him. He should be given adequate reasoning on why his case was decided in that 

fashion. In this instance if reasons were given, he could afford an opportunity to raise 
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his arguments and contention against a reasoning which he may find unfair or 

erroneous. 

 

In Padfield & Ors. v. Minister of Agriculture, Fisheries and Food & Ors[1968] 

AC 997, the Minister had refused to appoint a committee to investigate the 

complaints made by the farmer members of the Milk Marketing Board that majority 

of the Board had fixed milk prices in a way that was unduly unfavorable to the  

complainants.  The  Minis ter 's  decis ion  was founded  on  the  reason  that  

i t  would be politically embarrassing for him if he decided not to implement the 

committee's decision. While rejecting the theory of absolute discretion, the Court 

infers that he had no good reason and, that if he gave a bad reason, it might vitiate his 

decision. The giving of reasons is one of the fundamentals of good administration. 

 

In R v. Lord Chancellor, ex. P. Witham [1997] 2 All ER 799, Laws J that the 

common law has clearly given special weightage to the citizen's right of access to the 

courts. It is a constitutional right, not abrogable even by the government of the day. It 

is a fundamental right which must be upheld and protection. 

 

The words of Frankfurter, J. in Vitarelli v. Seaton, 359 U.S.535 (1959) are worth re-

calling and greatly worth mentioning here where the Supreme Court held that 

dismissal from employment is to be based on a defined procedure, even though 

generous beyond the requirements that bind such agency, that procedure must be 

scrupulously followed through. Clearly the words speak loudly and clearly for the 

rule of natural justice and fair play demands that the basic fundamentals areapplied 

for the majority happiness of the workmen population. 
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In Vedachala Mudaliar v. State of Madras AIR 1967 SC 1607,Subba Rao J said 

inter alia if reasons were given, there will be less scope for arbitrary or impartial 

exercise of power. A speaking order will at its best be a reasonable one and its worst 

a plausible one and the public should not be deprived of this safeguard to ensure his 

right to reasons against him are spelled out clearly. 

 

This was further supported in C.B. Gautam v. Union of India [1993] (1) SCC 78, 

105, where it was emphasized that a reasoned decision will minimize the chances of 

arbitrariness and it will ensure fairness in the process of decision making. The people 

should know the reasons behind the decision being taken which significantly affect 

their livelihoods.  

 

In Organo Chemicals v. Union of India AIR 1979 1803, it was held further another 

important requirement would be “spelling out the reasons for the order made in other 

word a speaking order. The principles of fair play and natural justice should be 

applied to every administrative decision that prejudicially affects a person. Right to 

know laws also serve fundamental liberty and autonomy interest. They provide 

individuals with knowledge of the risk involved in their choice and allow them to 

decide whether or not encounter these risks. 

 

In a landmark decision in S.P. Gupta v. Union of India 1981 Supp SCC 87, it was 

held that the citizen’s right to know and the right to information stems from Indian 

Constitution that guarantee free speech and the concept of open government inherent 

in a democratic system; therefore it’s the constitutional obligation of authorities and 

adjudicators to give reasons for their orders. 
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The Indian judiciary has always insisted on the giving of reasons as a proper 

administrative conduct even if the law does not require so. This has made 

administrative decisions must be in line with the justification of the reasons made. A 

decision not taken will be construed as decision “not to decide”.  To some extent, 

some cases even talk of giving a speaking order; which is spelling out reasons for the 

orders made. This is very much in tune with the right of freedom of speech and 

expression which is guaranteed under the constitution which would mean that a 

citizen has legitimate expectation to be told of the reasons on decisions which are 

made against the interest of them. For example, Section 12(5) of the Indian Industrial 

Dispute Act 1947 made it a requirement for the minister to give reasons for refusal to 

refer disputes to an industrial court. 

 

In the case of Goon Kwee Phoy v. J&P Coats (M) Bhd. [1981] 2 MLJ 136, the 

Federal Court under the Lordship of Raja Azlan Shah CJ (Malaya) (as he then was), 

where it was stated that when the representations are referred to the Industrial Court 

for inquiry under Section 20 of Industrial Relations Act 1967, it is the duty of that 

Court to determine whether the termination or dismissal is with or without just cause 

or excuse. If the employer chooses to give a reason for the action taken by him, the 

duty of the Industrial Court will be to enquire whether that excuse or reason has or 

has not been made out. If it finds as a fact that it has not been proved or no reason 

was given then the inevitable conclusion must be that the termination or dismissal 

was without just cause or excuse. The proper inquiry of the Court or the High Court 

cannot go into another reason not relied on by the employer or find one for it 
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In Minister of Labour v. Sanjiv Oberoi (1990) 1 MLJ 112, the Supreme Court of 

Malaysia had decided that it was not mandatory for the minister; in exercising his 

discretion not to refer dismissal disputes to Industrial Court as per S. 20(3) Industrial 

Relations Act 1969 to furnish reasons for his action. 

 

In Minister of Labour v. Chan Meng Yuen (1990) 1 MLJ 112, a case wherea 

general manager of Magnum Corp Bhd was retrenched and rehired without losing 

salary, benefits or years of service. His case was not referred to Industrial Court for 

award and no reasons for such decision were given. The Supreme Court of Malaysia 

decided that the Minister acted reasonably in his discretion not to refer the 

respondent’s representations to Industrial Court. 

 

However in the case of Hong Leong Equipment Sdn. Bhd. v. Lew Fook Chan 

(1996) 1 MLJ 481, Gopal Sri Ram J.C.A. stated that discretion given to minister 

under S. 20(3) of Industrial Relations Act 1967 to refer employee’s representation 

to the industrial court is not fettered and further argued that furnishing of reasons not 

only enable an objective assessment of whether the discretion was made fairly but 

also makes for good administration. When a public decision maker gives reasons, he 

reveals his mind and exposes for scrutiny the basis for his decision Unjustified 

secrecy for decisions of public nature makes room for suspicion, distrust and poor 

administration, leading to inefficiency and unwarranted allegations. In comparison, 

the judge referred to the Judge’s Code of Ethics under which a judge is duty - bound 

to give reasons for his decisions, therefore it is legitimate for other public decision 

makers to give reasons too for their decisions based upon the principle of equality. 
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Gopal Sri Ram JCA in Sugumar Balakrishnan v. Pengarah Imigresen Negeri 

Sabah& Anor [1998] 3 CLJ 85, stated that while it is not mandatory to provide 

reasons for the decision making without any good groundings or reasoning it may 

fall within the Padfield Inference where the decision making body did not furnish 

any reasons then the court will infer it has no good reason for reaching such 

conclusion. 

 

One of the judicial measures taken for disciplining exercises of power is in its 

insistence upon disclosure of reasons in support of an order or a decision even in the 

absence of a statutory requirement to that effect. The disclosures of reasons ensures 

proper applications of mind, reduces the possibility of casualness and minimize 

whim and caprice, and thereby serves to provide legal protection to persons against 

arbitrary official conduct.  

 

Major reason for requiring reasons is that if the decision reveals the “inscrutable face 

of the sphinx” it can be by its silence render it virtually impossible for the courts to 

perform their function of review as per Prasad @ Hari Prasad Acharya v State of 

Karnataka (2009) Crim App 249. 

 

In Rohana Bte Ariffin v. Universiti Sains Malaysia [1998] 2 CLJ 390, it was 

decided that a reasoned decision falls in line with concept of fairness and natural 

justice. Providing a party with reasoned decisions may enable him to appeal 

appropriately against such decisions. As such a reasoned decision must be made 

available to the aggrieved party. 
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In Balachandran Murugappan v. Yeo Hiap Seng (M) Bhd [2013] 1 ILR 150, the 

court found that charges meted out the claimant did not specify clearly up to what 

level of the company’s rules and procedures that the claimant had breached. The 

basic accusation of breach against the claimant could not be established by the 

company. It was held that claimant did not even know clearly the reasons he was 

dismissed, the dismissal was without just cause or excuse. 

 

In Michael Brian Davis v. Microsoft (M) Sdn. Bhd. [2000] 8 CLJ 386, the 

claimant was persistently asked to leave the company without really assigning 

reasons for him to leave, it was held to be a deliberate coercion and a colorable 

exercise to get him out of his employment, it was decided that the dismissal was 

without just cause or excuse.   

 

In Astana Integrasi (M) Sdn. Bhd. v. Charanjit Singh Maghar Singh [2013] 1 

ILR 101, the claimant was dismissed for employment misconduct, however it was 

proven in court that the claimant was never issued any show cause letter pertaining to 

his misconduct. The claimant was not informed clearly the reasons for his dismissal, 

the dismissal was held to be without just cause or excuse.  

 

In Wong Chun Ming v. Mining Engineering (M) Sdn. Bhd. [2013] 1 ILR 188, the 

claimant was said to be a poor performer, he was told he was a poor performer but 

that was not the actual reason to dismiss him. Since he was not truthfully told the real 

reasons why he was to dismissed, the industrial court held that the dismissal was 

without just cause or excuse.   
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In Travancore–Rayons v. Union of India [1971] SC 862, the Indian Supreme 

Court decided that the rule of natural justice obligates every decision making body in 

India to give reasoned decisions. 

 

A reasoned decision is necessary in matters which deals with the fundamental 

liberties and the livelihoods of our workmen as such decisions introduce clarity in 

decision making. An aggrieved party will only know the basis of the decision making 

if reasons were assigned. This will enable the said party to apply for judicial review 

if reasoned decisions reveal error on the part of the decision maker, in the case 

ministerial reference under S. 20(3) of Industrial Relations Act 1967, the decision of 

Minister can be reviewed. 

 

A reasoned decision will clearly and obviously, clears and minimize the possibilities 

of arbitrariness on the part of the decision maker.  Notion of equality requires the 

right to be heard, it also include right to know of the reasons taken in reaching that 

decisions that affect the livelihoods of the workmen. 

 

Reasoned decisions which directly affect the livelihoods of workmen must be made 

known as it is his legitimate expectation to be told of a decision and the reasons that 

affects him. There is well settled notion that there is a general duty for decision 

making body to give reasons in arriving at such decision to be in line natural justice 

and fairness in action. 

 

A reasoned decision is a desired condition of judicial disposal as this provides a cross 

check on arbitrary, unscrupulous or slip-shod decisions and also allows the court to 
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make effective review of the decision by considering whether it is duly supported by 

evidence on record.  

 

Unlike Civil Courts, Industrial Court can only be the forum of litigation if the 

ministerial reference under S. 20(3) of Industrial Relations Act 1967 is made, the 

case of the claimant workmen ends at conciliation process at Industrial Relations 

Office, if ministerial reference is not made. The least a workman should expect is the 

reasons why his case is not referred to Industrial Court. 

 

In refusing referral to Industrial Court, Minister will only state in affidavit that he has 

considered all relevant information given to him and he decided then not to refer. 

This is grossly inadequate and unfair to the aggrieved worker whose livelihood is at 

jeopardy when he does not know the reasons behind it. 

 

To challenge the non-referral of Minister to Industrial Court by way of Judicial 

Review which is painstaking and expensive at it is started in high court, the workmen 

should and rightfully be told the reasons of Minister’s refusal to refer, and at the least 

the claimant can prepare his case properly and orderly. 

 

The court in Hong Leong Equipment Sdn. Bhd. v. Lew Fook Chan (1996) 1 MLJ 

481 stated that an administrative person or body must give reasons for a decision 

because it is part of procedural fairness and procedural fairness is larger and wider 

than natural justice as natural justice does not compel the giving of reasons. As such 

procedural fairness must be invoked to make the giving of reasons a reality. 
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Section 20(1) Industrial Relations Act 1967 states inter alia that where a workman 

considers that he has been dismissed without just cause or excuse.The term excuse 

denotes certain kind of reasoning before the workman’s dismissal can be upheld. It is 

akin to a speaking order requesting the employer in his part to provide reasons for the 

dismissal. As per Hong Leong Equipment Sdn. Bhd. v. Lew Fook Chan (1996) 1 

MLJ 481, it is submitted here that a job which is a proprietary right of a fellow 

workman cannot be taken away without procedural fairness. Ancillary with that right 

is the duty to give reasons. 

 

To provide protection and access to justice for the claimant workmen, it is suggested 

to do away with ministerial reference and the claimant go straight to Industrial Court 

without going through the Minister. It will be speedier and cheaper.  

6.4.9   Right of access to justice 

What must be borne in mind is that every citizen has a right of access to the civil 

justice. This is in line with his basic fundamental rights in getting legal redress over 

issues that affect his rights constitutionally. When there is a fundamental right there 

must exist a right of access to court so that whoever that feels that his rights or liberty 

has been infringed or violated by any organ of the state or by any personcan bring the 

matter to court for justice.   

 

Lord Diplock in Bremer v. South India Shipping Corporation Ltd(1981) 

A.C.909, has said inter alia that, “in a civilized society every citizen has the right of 

access to justice to obtain his required remedies. This right of access to justice is a 

constitutional right.” 
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In R v. Secretary of State for the Home Department, ex parte Leech [1993] All 

ER 539, Styen LJ stated every citizen has a right of unimpeded access to justice. 

This is a basic right at the same time a constitutional right too. 

 

In R v. Lord Chancellor, ex. P. Witham, [1997] 2 All ER 799, Laws J opined that 

the citizen’s access to courts is a constitutional right that cannot be encroached by the 

executive unless the intrusion is permitted by parliament. 

 

In essence the right of access to justice is a fundamental right that emanates from 

right to equality as per Article 8 of the Federal Constitution. It’s a constitutional right 

guaranteed to every citizen to have his case heard in a court of law.  

 

In Kekatong Sdn. Bhd. v. Danaharta Urus Sdn.Bhd.[2003] 4 AMR, Gopal Sri 

Ram JCA aptly opined that the access to justice is an integral part of the 

constitutionally guaranteed fundamental liberty enshrined in Article 8(1) of the 

Federal Constitution. This access to justice which is a fundamental liberty be 

accommodated within art. 8(1) of the Federal Constitution,  

 

In essence the right of access to justice is a fundamental right that emanates from 

right to equality as per Article 8 of the Federal Constitution. It’s a constitutional right 

guaranteed to every citizen to have his case heard in a court of law.  

 

In Minister of Labour, Malaysia v. Chan Meng Yuen [1992] 4 CLJ 1808, on the 

issue of challenging Minister’s refusal to refer a dismissal case to Industrial Court 

under s. 20 (3) of the Industrial Relations Act, it was said that the minister need not 
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provide reasons for his discretion not to refer case to industrial court. It was held that 

for not assigning reasons for his decision, he has no good reason in refusing to make 

the reference to the Industrial Court and therefore has acted unreasonably. 

 

In Minister of Labor, Malaysia v. Sanjiv Oberoi [1990] 1 CLJ 200, the Minister 

of Labour appealed against the decision of the High Court which held that his 

exercise of the discretion afforded under s. 20(3) Industrial Relations Act required 

him to state his reasons in not referring the representation, made to him by the 

respondent, to the Industrial Court. The High Court found that the said Minister had 

acted unreasonably and in so holding ordered the said Minister to file a further 

affidavit stating his reasons for not referring the said representation to the Industrial 

Court. 

 

In The Minister of Human Resources v. Thong Chin Yoong and Anor [2001] 4 

MLJ 225 FC, this was an appeal case by the honorable minister against the decision 

of high court and court of appeal for finding him having erred in his exercise of 

discretion not to refer the claimants’ representations to industrial court. It was 

decided although the minister has unfettered discretion whether to refer or not to 

refer representations to industrial court, but such discretion must be exercise bona 

fide not to frustrate the objective of the Industrial Relations Act 1967 itself  and he 

never taken in extraneous or irrelevant matters into consideration. The Federal Court 

agreed with the decisions of the lower courts and held that the minister ought to refer 

the representations to industrial court without any further delay. 

http://www.cljlaw.com/membersentry/legislationsectiondisplayformat.asp?MY_FS_ACT_1967_177;20
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In employment law, for a workman dismissed unfairly, his right of access to 

industrial court is however depends on the ministerial referral to industrial court. The 

referral is at the discretion of the minister concerned.  

 

If the minister refused to refer a case to industrial court, he is not obliged to furnish 

any reasons for his refusal, the only alternative an aggrieved workman has against 

the minister, is to apply for a judicial review to challenge his refusal. 

 

The Minister, by refusing to refer to disputes to Industrial Court, the Minister has put 

a nail into the coffin of justice, where not every claimant is financially strong enough 

to afford to judicial review the decisions of the Minister. Therefore access to justice 

cannot be denied, an opportunity to hearing must be accorded with remedial in aim to 

satisfy the principle of natural justice, then access to justice would seems right, fair 

and just and it would not suffer from vice of arbitrariness or unreasonableness. As 

such, it is good to do away with ministerial reference and refer the case automatically 

to industrial court when conciliation fails.  

 

Clearly the words speak loudly and clearly for the rule of natural justice and fair play 

demands that the basic fundamentals and utilitarianism be applied for the happiness 

of the majority workmen population. 

 

In M/S Viking Aiskim v. National Union of Employees in Companies 

Manufacturing Rubber Products [1991] 2 MLJ 115, it was confirmed that power 

given to industrial courts are considerable. The right to create new rights and 

obligations derives from Section 30(4), 30(5), 30(6), of Industrial Relations act 1967, 
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which must be exercised fairly, reasonably and judiciously for interest of industrial 

jurisprudence. As such the Industrial Court must act judiciously in dispensing justice 

by creating industrial harmony for the benefit of all parties. 

 

One of Immanuel Kant’s basic personal rights includes the right of due process; all 

workmen irrespective of their pay scale and status must be accorded the right to 

access of justice. This is vital for them to have their day at justice and to be served 

with fairness and equality against the bad employers. 

 

On Judicial Review of Industrial Court decisions to high court under Section 33 of 

the Industrial Relations Act 1967, it may deemed and seen nice on papers that there 

are availability of access to justice in High Court. However it must be taken note that 

not all the claimant has the financial capacity to have his or her case heard in High 

Court. Most of them by virtue of their weak financial position may be compelled into 

taking any settlement given by the employer, as saying goes, justice must not be 

blind. 

 

By Judicial Review too, employers at the higher bargain with higher financial 

capacity may on purpose to save their face or to victimize the poor claimant and 

appeal to High Court to delay the award issued for the Claimant by Industrial Court. 

The employers may use delayed tactic by appealing to High Court to make the poor 

litigant suffer more hardship with a motive to victimize them and compelling them to 

settle for payments they may offer. 
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By Judicial Review also, the whole industrial dispute to thrown into the sea of cases 

in the Civil Court System which may take longer years to see the light of judgment 

and justice. 

 

The High Court being on supervisory capacity may even after decision, may remit 

the case back to Industrial Court for Award or reinstatement. This will definitely 

delay the justice to the litigants, on a scale of balance, here the poor claimant. Justice 

delayed is justice denied. Unless the Court in its own merit and power order the 

molding relieves on its own accord. 

 

This situation will necessitate for the formation of the Industrial Court of Appeal just 

like the Employment Appeal Tribunal of the UK and Australia and Industrial Appeal 

Tribunal of India to hear purely industrial disputes. This may speed up decisions and 

be a cheaper alternative for the claimant to seek redress. This may also ease up the 

burden of Civil Court System which is already heavily burdened with new and 

backlog of cases. 

 

In getting to the access of justice, the assistance of a lawyer would be more desirable, 

when a workman is dismissed, he got to refer this matter to Industrial Relation Office 

for conciliation process, during this stage, no legal representation is allowed, 

however the employer, especially the big companies would assigned their industrial 

relation manager to represent the organization. Very often, this manager would be 

legally trained; this is where the imbalance of power and knowledge will be of 

disadvantage to the claimant. It will be fair to the claimant that optionally, the 

representation of a counsel is allowed even at the conciliation process stage. 
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6.4.10   Right to doctrine of proportionality 

The word proportion is from the Latin word of “pro portione,” which means 

"according to each part”. It can also mean "balance, symmetry, corresponding in 

magnitude or intensity. This is known as substantive fairness. What it means is that 

the decision taken must be reasonable and it must not be a disproportionate 

punishment. It must be a fair and just punishment. A punishment imposed by a 

public decision-maker on a person who has committed a breach of a law must be 

proportionate to the wrongdoing complained of. The proportionality principle 

requires public authorities to maintain a sense of proportion between the goals 

pursued by them and the means they employ to achieve those goals, so that their 

actions impinge on the individual rights to the minimum extent necessary to preserve 

public interest.86 

 

In R. v. Barnesly MBC, ex parte Hook87, the suspension of a market trader's license 

by the Barnesley Corporation because he was guilty of a minor offence, to wit, he 

had urinated in the street at a time when the lavatories in the market were closed and 

uttered offensive words, was quashed by the Court of Appeal as being manifestly 

excessive. Lord Denning MR was prepared to hold, that on a further ground also, the 

suspension order should be quashed, namely  

"…the punishment is altogether excessive and out of proportion to 

the occasion." 

 

The Principle of proportionality entered Indian administrative law through the 

doctrine of equality as per Article 14(Equivalent to Article 8 of Malaysia).  In 

                                                 
86 Loganathan Krishnan, 2005, The Shifting Sands of Judicial Minds In Relation To Art. 8 of The Federal Constitution, [2005] 5 
CLJ i. 
87[1976] 1 WLR 1052, see R. Ramachandran v Industrial Court of Malaysia [1997] 1 CLJ 147 
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Bhagat Ram v. State of Himachal Pradesh AIR 1983 SC 454.It was held that the 

penalty imposed must commensurate with the gravity of the misconduct and any 

disproportionate punishment will violate Article 14 of Indian Constitution. The 

Principle of proportionality is very much in line with the principle adopted by the 

European Court of Human Rights at Strasbourg. 

 

In Ranjit Thakur v. Union of India[1987] SC 2386, Venkatachalaiah J, when 

dealing with the appropriateness of the punishment handed down by a court martial 

and the decision to grant judicial review said that the decision making process and 

the result should not be vindictive or unduly harsh, it should not be disproportionate 

to the offence as to shock the conscience which amounts to biasness. If the 

punishment imposed by the disciplinary authority is totally so disproportionate to the 

misconduct proved against the wrong-doers, then the court must interfere in such 

situation. 

 

In a nutshell it is not proper to use a sledgehammer to crack a nut, adequacy and 

reasonableness must play an important role in balancing the competing needs. In 

employment law, the need to punish a workman for his misconduct and the level of 

measures taken to mete out the punishment. 

 

Workman is to be judged on a man’s standard and not of an angel, making mistakes 

and making errors are part and parcel of an employee who is a human and not a 

fairytale angel. When a workman does a mistake he should be reprimanded and 

forewarned. Unless the misconduct is so gross then appropriate action is to be meted 

out. The action or punishment taken against must be in proportion to the gravity of 
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misconduct. Dismissal should be the last resort and only made out in gross 

employment misconduct situations which vary from case to case. 

 

The employer has a right to punish an employee for misconduct as per section 14 on 

termination of contract for special reasons of Employment Act 1955, it states that 

when an employer may, on the grounds of misconduct, after due inquiry: 

(a) Dismiss without notice the employee; 

(b) Downgrade the employee; or  

(c) Impose any other lesser punishment as he deems just and fit, and where a 

punishment of suspension without wages is imposed, it shall not exceed a 

period of two weeks.” 

 

Order 36 of Public Orders (conduct and discipline) (Cap D) General Orders 1980, 

Malaysia, stipulates sorts of punishment that can be meted out against a public 

servant who has committed employment misconduct. (Comparison against 

Employment Act 1955) 

 

“36. A Disciplinary Authority may impose on an officer any one or any 

combination of two or more of the following punishments:  

 (a) Warning 

 (b) Reprimand 

 (c) Fine 

 (d) forfeiture of salary 

 (e) stoppage of increment 

 (f) deferment of salary 
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 (g) reduction of salary 

 (h) reduction in rank 

 (i) Dismissal” 

 

Both Section 14, Employment Act 1955 and Order 36, Public Orders (conduct and 

discipline) (Cap D) General Orders 1980 have given options of punishments against 

the employees, it can be noted that dismissal is only one of the choices of 

punishment that can be taken, in actuality dismissal should be the last resort taken to 

balance against the gravity of the employee’s misconduct. 

 

In Ng Hock Chan v Pengarah Am Penjara [1998] 1 MLJ 153, the appellant was a 

government servant whose heavy debts amounted to more than six times his monthly 

salary became liable to disciplinary proceedings for reduction in rank or dismissal 

pursuant to Public Orders (conduct and discipline ) (Cap D) General Orders 1980. He 

appealed to Federal Court with main contention that he should be meted out a lesser 

punishment than the order of dismissal. It was held here that the apex court dismissed 

the appeal. It can be argued here that the decision taken by the disciplinary board and 

the courts were rather too hash taking into account his long previous record with the 

government and the fact that the wrong doing on his part has nothing to do with any 

misconduct relating to his actual work but only to the General Orders 1980 . It was 

disproportionate in terms of the punishment meted out against the gravity of the 

misconduct meted the decision to dismiss the workman instead of reducing in rank 

his position to protect his livelihood. It is opined that reduction in rank may be a 

more appropriate decision here. The Federal Court’s judgment should be fairly 

criticized. 
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In the case of Tan Tek Seng [1996] 1MLJ 261, the famous Malaysian case on 

doctrine of proportionality, the senior assistant who wrongly kept the wages of his 

gardener was first charged criminally and subsequently dismissed from his 

employment. On appeal, he was punished by reduction in rank and salary, since he 

was meted out with non-dismissal punishment, it is said that his punishment was 

proportionate to his misconduct. Like the famous saying goes that you don’t use a 

sledgehammer to crack a nut. 

 

In UMW Motor Sdn. Bhd. v. Mohd Redzuan [2004] 1 ILR 118, the KL Industrial 

Court in determining the proportionality of punishment, whereby the claimant has 

misconduct himself and being proven on 4 out of 5 charges leveled against him. The 

court held against the claimant. In the case of gross misconduct, the proportionality 

of punishment must be appropriate to the interest of both parties including the 

employers; as such the gravity of misconduct is so heavy that it warrants a dismissal. 

 

In PLUS Bhd. v. Mazura Hassan [2000] 3 ILR 166, the claimant worked as a toll 

teller. A spot check was conducted on the claimant's toll collection of 28 June 1998 

by Company Witness 3 (supervisor) and discovered that three transit tickets totalling 

RM18.60 had not been transacted by the claimant. The claimant stated that the 

tickets were faulty. According to Company Witness 3 , if claimant had found a faulty 

ticket, she should have complied with the toll operational procedure and had carried 

out a faulty ticket transaction and then fill in Borang P9(J) which she had failed to do 

so. Claimant was summarily dismissed by the company.  
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The Industrial Court held for the claimant that the claimant did commit the 

misconduct but the misconduct does not involve theft, any criminal or dishonest 

elements. Following the doctrine of proportionality, the punishment must 

commensurate with the offence furthermore the claimant's misconduct was her first 

mistake which resulted more from pressure of work for which a warning, possibly 

coupled with a deduction of RM18.30 from her wages would have been adequate, 

fair and equitable. Dismissal was not appropriate for mere non-compliance of the 

company's procedure which cannot be construed as gross employment misconduct. 

She found employment elsewhere later and was subsequently ordered back wages 

and payments in lieu of reinstatement. 

 

In Toweltech Berhad v. Amazawaly Vijayan [2000] 1 ILR 297, a claimant nearing 

her retirement after twenty two years of clean record of employment was dismissed 

because she removed a damaged and not saleable towel from the factory without 

consent of the company. She was not given any verbal or written warning but was 

summarily dismissed. The court held that given her twenty two years of clean record 

employment history and punishment meted were grossly disproportionate; the court 

ordered the employer to pay her back wages and payments in lieu of reinstatement 

for the dismissed claimant without just cause or excuse. 

 

In Abu Samah Othman v. Oriental Assemblers Sdn. Bhd. [2007] 3 ILR 1, the 

industrial court opined that the punishment of dismissal meted out against the 

workman was too harsh and overly disproportionate, weighing against his 

misconduct and the fact he had worked for nine continuous years without any 

complaint against him, the dismissal was without just cause or excuse. 
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In Ramachandran Kesavan v. Carlsberg Brewery (M) Bhd. [2009] 4 ILR 64, 

claimant was a machine operator with twenty one years of excellent employment 

history. He was summarily dismissed from the company for removing two cans of 

Carlsberg beer. He was remorseful, admitted his guilt and pleaded for forgiveness. 

The claimant was however dismissed. The court agreed with the right to punish for 

misconduct, but the court felt that there were other lower forms of punishment and 

not immediate dismissal which is disproportionate with the gravity of the 

misconduct. The court decided that the dismissal was without just cause or excuse. 

 

In Roshimah Muhammad v Guppy Plastic Industries Sdn. Bhd. [2009] 

1LNS1784, a worker was dismissed on charges in being involved in union activities 

during working hours, she distributed leaflets condemning the company. The High 

Court on appeal decided that the dismissal was too harsh and disproportionate to the 

charges alleged. The right to livelihood and forming associations including union is a 

guaranteed right as per our Federal Constitution and must be fiercely guarded against 

any arbitral decision of the employers. As such doctrine of proportionality must be 

aptly applied in industrial jurisprudence, 

 

In Sunmugam Subramaniam v JG Containers (M) Sdn. Bhd. [2000] 6 CLJ 521, 

a quality control manager of 26 years of excellent record was charged for using 

abusive and derogatory language against the higher management and alleged bribery 

charges. During a domestic Inquiry, the employer’s claim on bribery was not proven, 

but they dismissed him on the charges of using abusive and derogatory language. 

The dismissal was upheld by Industrial Court. On appeal, the High Court of Kuala 

Lumpur reversed the Industrial Court’s decision. The Court found the dismissal to be 



 

244 

a too harsh and disproportionate punishment. He was subsequently ordered back 

wages and payments in lieu of reinstatement. A conscionable employer is bound to 

ask his inner voice and faculty, why shouldn’t a lesser punishment be imposed. 

 

The doctrine of proportionality has made its inroad into Malaysia’s Industrial 

Jurisprudence vide Tan Tek Seng in 1996. In Tan Tek Seng, Justice Gopal Sri Ram 

has treated the adequacy and proportion of the punishment against the misconduct as 

an aspect of procedural fairness. Ever since after, Industrial Court decisions had been 

clothed with the doctrine of proportionality as a justifiable method to mete out 

punishments, this is a big leap forward in safeguarding the interest of employees 

here. 

 

A workman must be judged on the standard of the human being, and definitely not of 

angels. As such, in the event of employment misconduct, the punishment metered 

towards the employee must have a sense of proportion between the particular goals 

and the means the employer employ to achieve the goals in punishment. 

 

Article 8 of Malaysian Federal Constitution which provides that “all persons are 

equal before the law and entitled to equal protection of the law” as such the doctrine 

of proportionality is a facet of equality, and as such serious punishment such as 

dismissal can be replaced with suspension or reduction in rank which go in line with 

substantive fairness and the protection of livelihood of the workmen in Malaysia. 

 

The gravity of the misconduct must be dealt with proportionately, you don’t use a 

sledgehammer to crack a nut, and as such serious punishment such as dismissal can 
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be replaced with suspension or reduction in rank. The Court as the last bastion and 

guardian of rights of fundamental liberties must fiercely apply the doctrine of 

proportionality in Industrial jurisprudence for benefit of workman in Malaysia. 

 

The Court must be flexible in the interpretations of the industrial legislations; strict 

and pedantic ways will only invite the repercussion of Ng Hock Chan to repeat and 

bring no benefit to the employees in anyways at all. The primary duty of the 

judiciary is to uphold the Constitution and the laws without fear or favors, without 

being biased by political ideology or economic theory and mood. Interpretation 

should be in consonance with the constitutional provisions. 

 

The doctrine of proportionality was invoked in ensuing cases where impugned 

legislation was declared to be unconstitutional and where there was a need for 

resorting to the principle. Given the need for consistency and the value of the 

proportionality principle in constitutional adjudication, the Court should clearly 

articulate and explicitly adopt the principle when opportunities arise. This is even 

more evident when the Industrial Courts in Malaysia after Tan Tek Seng should 

boldly apply the doctrine without fear with utilitarian outcome for bigger advantage 

of the workmen. 

 

Justice seen must be justice done, all efforts must be taken to make sure that the 

employers abide by the rule of law and Principle of natural justice, as we know a 

strong and democratic nation depends very much on effective and efficient 

administrative bodies and employers thus this could be much achieved if these 

bodies and employers abide by the Rule of law and Principle of natural justice. The 
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employers which have stronger bargaining power should exercise the rights and 

discretion with the employees’ interest at heart, further more it is the employees who 

is actually “contributing to the paying” their salaries and it is the employees too that 

lifted them and gave them the power. 

 

Imagine in system where the people, the employees do not give sanctity to the 

managerial prerogatives and power, the employers could never administer and 

perform their duties effectively in a democratic manner. I strongly believe that, 

proportionality and the proprietary right to fairness and legitimate expectation to be 

treated fairly and equally is part and parcel of the Constitution. In order to govern, 

the employers must have a fair play in dealing with livelihood of employees. 

 

The doctrine of proportionality must be clothed together with the right to livelihood 

in industrial jurisprudence to afford the employees the constitutional protection to 

counter any arbitral decisions by the employers that may bring hardship and 

suffering to the employees that erred and made mistakes . The punishment should be 

meted out to correct the employees, to reprimand him, guide him to improve himself, 

rather than to chuck the employees at whims and fancies of the employers.  

 

Section 20 Industrial Relations Act 1967, prescribes the requirement of “just cause or 

excuse” to justify dismissing a workman. A close nexus can be seen between the 

proportionality and the justness in dismissing, if the punishment meted out is 

proportionately too hash or serious, this could be captured by the requirement of 

justness in the 1967 Act. 
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6.4.11   The right not to be subjected to slavery and forced labour 

According to the Oxford English Dictionary, a slave is a person who is the legal 

property of another or others and is bound to absolute obedience, a human chattel. It 

also means “a condition of having to work very hard without proper remuneration or 

appreciation, for example female domestic slavery. 

 

Forced labour is any work or services which people are forced to do against their will 

under the threat of some form punishment.  Almost all slavery practices, including 

trafficking in people and bonded labour, contain some element of forced labour. 

 

Article 1 Slavery Convention 1926 defines Slavery as the status or condition of a 

person over whom any or all of the powers attaching to the right of ownership are 

exercised. 

 

Article 2 of Forced Labour Convention 1930 defines forced or compulsory labour as 

all work or service which is exacted from any person under the menace of any 

penalty and for which the said person has not offered himself voluntarily. 

 

Article 4, of the Universal Declaration of Human Rights 1948, which state that no 

one shall be held in slavery or servitude, slavery and the slave trade shall be 

prohibited in all their forms. 

 

ILO Declaration on Fundamental Principles and Rights at Work 1998, obliges all 

member States to eliminate forced labors. A work relationship should be freely 

chosen and free from threats. 
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The UN Global Compact88 discusses about joint effort between business and 

workmen discusses about responsibilities of businesses towards workmen through 

Principle 4 which states on the elimination of all forms of forced and compulsory 

labours. 

 

Article 6 of the Federal Constitution of Malaysia on prohibition of Slavery and 

Forced Labour held that no person shall be held on slavery and all forms of forced 

labour are prohibited. 

 

Section 2 of the Anti-Trafficking In Persons and Anti-Smuggling of Migrants Act 

2007of Malaysia, defines exploitation to mean all forms of sexual exploitation, 

forced labour or services, slavery or practices similar to slavery, servitude, any illegal 

activity or the removal of human organs. 

 

All the above provisions have made slavery, forced labor and sexual exploitation as 

illegal and prescribe directions to end this menace which is still plaguing our society 

in general. The third world and developing nations are either still practicing some or 

all of it and some became the transit points of human smuggling activities. 

 

In People's Union for Democratic Rights & Ors v. Union of India [1982] INSC 

67, this case, also known as the Asiad Games Case, it was brought by a public 

interest organization with a letter alleging violations of labour laws by the Union of 

India, the Delhi Development Authority and the Delhi Administration, based on their 

employment of workers on construction projects for the Asian Games. The letter was 

                                                 
88 http://www.unglobalcompact.org/docs/news_events/8.1/GC_brochure_FINAL.pdf 
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then treated as a writ petition for enforcement of a constitutional right principally 

Article 23 of the Indian Constitution (equivalent to Article 6 of Federal Constitution), 

which prohibited forced labour. 

 

Every workman is entitled to his self-worth and dignity. To deny him these values is 

actually akin to treating the workman like a slave working for master for a pittance 

consideration. The days of modern day slavery must come to an end. Constitutional 

protection under Article 6 of our Federal Constitution must be fiercely upheld and 

guarded against any travesty by the employers in Malaysia. 

 

A workman in Malaysia must be able to have a right to choose his employer. 

Workman should not be transferred in arbitral from one employer to another 

employer without his consent even if the new employment provides for the 

employment with exactly same terms and conditions as per the previous employer. 

 

The workmen in Malaysia must be accorded the freedom to choose whomever he 

wants to work for and cannot be forced to work any employer without his consent 

and willingness. Force here denotes not only physical or legal force, it includes force 

derived from economic hardship that made the workmen compelled to work for 

employers under unfair terms and conditions in the contracts of service.  

 

Workman is not a chattel that can be thrown from one corner to another without due 

consideration and consultation with the said workman. This if not done accordingly 

may be just another disguised version of modern day slavery. 
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The workmen in Malaysia must be accorded the freedom to choose whomever he 

wants to work for and cannot be forced to work any employer without his consent 

and willingness. Force here denotes not only physical or legal force, it includes force 

derived from economic hardship that made the workmen compelled to work for 

employers under unfair terms and conditions in the contracts of service. 

 

The employment law regime and our very own Federal Constitution must rise to the 

occasions to protect and safeguard the legitimate interest of fellow workmen in 

Malaysia, the Industrial Courts with their wide power in issues of industrial disputes 

must stand up to the rights of fellow workmen to safeguard them against arbitral 

actions of bad employers. 

 

In the case of Nokes v. Doncaster Amalgamated Collieries, Ltd. (1940) A.C. 

1014, Viscount Simon L.C. observed that a free citizen, a workman in exercise of his 

freedom, is entitled to choose the employer whom he promises to serve, so that the 

right to his services cannot be transferred from one employer to another without his 

consent 

 

Workmen and their employers should be working in a win-win situation, with the 

employers on stronger bargaining side should treat the workmen with due respect 

and dignity owed to a workman in order to maintain a harmonious working 

relationship. 

 

Shaik Daud JCA inRadtha Raju v. Dunlop Estates Sdn. Bhd.[1996] 1 CLJ 

755Opined that an employer is under a statutory obligation under Section 12(3)(f) of 

http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_1996_1_755;
http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_1996_1_755;
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the Employment Act 1955 to give his workmen notice of termination even if the 

workmen had accepted the continuation of employment with a new company. 

 

The workmen must be given a choice to choose his employers. Mere transfer of 

employment from one employer to the new employer even under the same terms and 

conditions would not be fair to the employees concerned. By doing so, it is akin to 

going back to the olden days of slavery and serfdoms.  

 

In the case ofBarat Estates Sdn. Bhd. & Anor v.  Parawakan A/L 

Subramaniam& Ors [2000] 4 MLJ 107, Gopal Sri Ram JCA inter alia held that the 

right to choose an employer is the fundamental right of an employee in his freedom 

of choice. With the changeover of ownership does not mean automatic continuation 

of service with the new employer. A workman is entitled to receive a notice of 

termination from the previous owner and a fresh new contract of employment with 

the new owner. The action short of that put the workman into a force labour 

category. The humanization of Article 8(1) and Article 6(2) provides the workman 

the freedom to choose his employer. 

 

The workman must have a choice of whom he wishes to work for, he must be given 

the right to choose for himself whom he like to serve, this right to choose his 

employer clearly constitute the difference between a servant and a serf as per Lord 

Atkinson in the case of  Nokes v. Doncaster Amalgamated Collieries. 

 

In Kerisna Govindasamy v. Highlands and Lowlands – Ladang Bukit Selarong 

[2003] 4 CLJ 595, the claimant was given a notice of termination on 1 November 
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1998 stating that all retrenchment benefits will be duly paid. However the notice was 

revoked on 15 November 1998 due to an alleged mistake on the part of the employer. 

Claimant assumed the earlier retrenchment notice to be valid and stopped attending 

his work; he subsequently went to labour office to claim retrenchment benefits he 

claimed owed to him. It was decided that workers are not chattels and slave to be 

kicked around, if the employer wanted to revoke the earlier notice of retrenchment it 

was to be done both ways and bilaterally and not unilaterally. As such, the consent of 

the workman is needed before the notice can be revoked. Since this is not the case, 

the workman is rightfully entitled to his retrenchment benefits as stipulated in the 

earlier notice.   

 

In The New Straits Times Press (M) Bhd. v. Chong Lee Fah 

[2003] 2 ILR 239, the claimant originally employed with NSTP was later transferred 

to NSTP’s Subsidiary Company AMAL Assurance Berhad. The learned claimant 

argued for the proposition that an employee has and ought to be given the right to 

choose his employer, by due notice of the impending transfer of the employee to the 

new employer so as to obtain his concurrence or consent. This is so because of the 

rationale that the employee has a right to make a choice in the context of 

employment as a constitutional right, which prohibits slavery, and all forms of forced 

labor (prohibitions in art. 6 of the federal constitution). The claimant counsel relied 

on the Dunlop Estates and Barat Estates, it was decided claimant failed and could 

not rely on Dunlop Estates and Barat Estates arguments because the transfer was 

within the group companies of the NSTP group, which is publicly owned by UMNO. 
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The workman is not a chattel that can be moved anywhere at the whims of the party 

with governance. They should be given a choice to serve any employer he wishes. 

The employer must have the consent to get an employee working for another 

employer. 

 

Immanuel Kant’s basic personal rights includes The Right of Freedom, includes here 

freedom to move from one employer to another without being chained for good to 

one particular employers which then borders on the thin line of forced labour. The 

employee in a master- servant relationship must have the freedom to choose his/her 

master. Arising from Immanuel Kant’s the right of freedom; the workmen should be 

accorded their own freedom to stop serving the master if he dislikes the current 

master and be allowed to serve any other master he wishes. He should have the right 

to say NO to the master he dislikes and move on to the master he likes. This freedom 

of mobility must be unconditional and unqualified. 

 

Being an old evil in a new bottle, the forced labour situation in Malaysia is still 

happening and still alive here. There were stories of labourers in estates whose 

service were forced upon and compelled against their wishes when their families 

were held captive in the estates. The modern day slavery is indeed still happening 

hype here. 

 

In Jurutera Konsultant (SEA) Sdn. Bhd. v. Yeo Soon Chuan[1991] 2 ILR 825, a 

case on constructive dismissal and unjustified transfer of working place, it was 

cleverly opined that the age of slavery and serfdom is over. A grievance of an 
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aggrieved workman should be heard and considered, not ignored and swept under the 

carpet. 

 

Although the provisions of Employment Act 1955 and even Article 6 of the 

Malaysian Federal Constitution does not discriminate against non-citizen workmen 

in Malaysia, the reality is however totally different. Foreign workers from Indonesia, 

Bangladesh, Myanmar and other countries were not accorded the basics privileges 

provided by the Employment Act 1955. There are no annual leaves, they work 

almost 7 days a week, clocking more than 48 hours a week, and they were not given 

the EPF entitlement. Most of them had their passports and traveling documents held 

by the employers or recruitment agents. They have no choice but to slog like a 

modern day slave in the land of opportunity called Malaysia. 

 

Constitutional Guarantees as Article 8 on equality and Article 6 on prohibition 

against slavery & forced labour must invoked as per the cases of Dunlop Estates and 

Barat Estates where our Courts had eloquently applied the said provisions in our 

Federal Constitution to safeguard the employment interest of fellow workmen in 

Malaysia. It is the fervent hope that more judges will daringly invoke the 

Constitutional guarantees to add more strength to their reasoning to protect the 

employees who are actually in weaker bargaining position as compared to the 

stronger and financially richer employers. 
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6.4.12   The right to unionize 

One of the objectives of the Federal Constitution is to address imbalance and 

inequality of power between the citizens of this country, this can be achieved by 

encouraging freedom of association, in comparison between employers and 

employees, the inherent inequalities between them can be addressed by promoting 

and recognizing the role of Trade Union in balancing between the need of 

organizations to earn reasonable profits and the workmen to earn a decent livelihood 

and work in a safe environment. Trade Union is the fundamental right of association 

given both to the workmen and their employers by the Constitution. 

 

Article 23, Universal Declaration of Human Rights 1948, declares that everyone has 

the right to form and to join Trade Unions for the protection of his interests. 

 

Article 19 of Constitution of India on protection of certain rights regarding freedom 

of speech declares that all citizens shall have the right to form associations or unions. 

 

Article 10(1)(c) of the Malaysian Federal Constitution on Freedom of speech, 

assembly and association provides that all citizens have the right to form 

associations. 

 

Section 8 of the Employment Act 1955 states inter alia that contracts of service 

cannot restrict rights of employees to join, participate in or organize Trade Unions. 

 

Article 4 of the Industrial Relations Act 1967 states that no person shall interfere 

with, restrain or coerce a workman or an employer in the exercise of his rights to 
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form and assist in the formation of and join a Trade Union and to participate in its 

lawful activities. 

 

The Malaysian constitution has provided for all citizens to form association, the 

framers of the constitution had a long vision of people joining together for a common 

good, for sharing thoughts and ideas, for moving together for common goals. They 

were correct in every aspect of it when this freedom of association be extended to 

include freedom to form respective Trade Unions of their own.  

 

The right to form unions is considered a fundamental and basic right guaranteed and 

protected by the constitution as perthe case of Raja Kulkarni v. State of Bombay 

[1953] INSC 73, where Patanjali CJ held that to form and continue a Trade Union is 

a fundamental right guaranteed under Article 19 of Indian Constitution (equivalent to 

Article 10 of Federal Constitution). 

 

In All India Bank Employees Association v. National Industrial Tribunal [1962] 

AIR SC 171, it was decided that the right to form a union in the sense of forming a 

body carries with it as a concomitant right a guarantee that such unions shall achieve 

the object for which they were formed. If this concomitant right were not conceded, 

the right guaranteed to form a union would seemed be like a paper dragon, a 

powerless entity. 

 

In Ladang Segaria Sdn. Bhd. Sabah v. Napsie AK Ngali [1995] 2 ILR 764, the 

claimant contends that his dismissal is without just cause or excuse; that it was in 

breach of Section 10 Industrial Relations Act 1967 and that it was calculated to 
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victimize him for his Trade Union activities. Further or in the alternative the claimant 

contends that the said dismissal is contrary to the principles of natural justice and an 

unfair labor practice, which ought in equity and good conscience to be struck down 

as such by this Court. The learned Industrial Court Chairman, Mr. Lee Heng Seng 

held for the claimants that the dismissal of the claimants was for no just cause and 

reasons due to victimization caused by his union activities. He was paid the full back 

wages and payments in lieu of reinstatement accordingly. 

 

In the celebrated case of Han Chiang High School v. National Union of Teachers 

in Independent Schools [1990] 1 ILR 473, the question is on the permanency in 

employment contract by dubious renewable fixed- term contracts. It was aimed to 

keep the teachers in check and to avoid teachers from joining Union. Some 35 

teachers’ fixed-term contracts were not renewed for joining the union and the school 

needs not to face any reinstatement claim by working around its fixed term contracts. 

It was said that some teachers were working more than 20 years at the school. 

 

The Board of Governor of the School did not want to recognize the school union, and 

instead initiated a separate welfare scheme. When the union eventually insisted on 

recognition to negotiate, the school was reluctant and insisted that the will not be any 

more union members since their two yearly contract may end and no need for 

separate agreement for negotiation. The teachers’ contracts were not renewed. The 

court held that the dismissals of the Claimants are clearly without just cause or 

excuse. The intention of the School was to throw out the union. The School's attitude 

and action was clearly wrong in the face of the law and Government's policy on the 

freedom of workers to form Trade Unions. The court viewed that the only remedy in 
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the circumstances is to put back all the thirty five Claimants to their former 

employment, in their former positions as teachers and Union members or officials. 

This is definitely an infringement on the right of workmen to form unions and to 

security of employment which is guaranteed by the Federal Constitution. 

 

In Harris Solid State (M) Sdn. Bhd. v. Bruno Gentil Pereira [1996] 4 CLJ, RCA 

Sdn Bhd was bought over by Harris Inc in November 1988 and subsequently 

renamed Harris Solid State (M) Sdn Bhd. At the time of purchase RCA was not 

unionized in-house. Immediately after purchase the in house union was formed. 

From on set the Harris Group resented unionism. After the union was accorded 

recognition by the DGIR, the company inevitably had to recognize them. The Harris 

Group subsequent closed down Harris Solid State and transfer workers to Harris 

Advanced Technology (M) Bhd under the same terms and conditions as per Harris 

Solid State.  

 

The sole purpose was to destroy the in house union. The union however took up the 

case against HAT for breach of Section 10 of Industrial Relations Act 1967. Union 

members were locked out and eventually dismissed. The lordship of Gopal Sri Ram 

decided that the closure of HSS was done in mala fide to victimize the union and its 

officers. The transfer of workmen from HSS to HAT was also done in bad faith. The 

Court ordered reinstatement of all affected employees. 

 

Prof. Jomo Kwame Sundram, said that the Malaysian unions generally have little 

rooms to maneuver. The Trade Union Act has given the absolute right to the Minister 



 

259 

to recognize a Trade Union.89 In the early years, there were no unions in Free Trade 

Zones; the Electronics firms from the USA came in droves. In 1988, electronic 

industry with more than 80,000 employees still remained free of unionization. The 

earlier effort by EIWU in 1974 to register was futile, as the Registrar of Trade Union 

rejected it. 

 

In June 1988, the American Federation of Labor and Congress of Industrial 

Organizations (AFL-CIO) filed a petition calling for withdrawal of duty free 

privilege by the GSP from Malaysia claiming that Malaysian government denied the 

workers freedom of association, right to organize and to bargain collectively.  

 

In late 1988, the Labour Ministry finally allowed the in house union to be formed at 

the RCA Company in Kuala Lumpur. The Trade Union was met with much hesitance 

from the management of RCA. 

 

In SH Ho Holdings Sdn. Bhd. v. Chong Chee Kooi [1998] 2 ILR 542, a group of 

workmen under fixed term contracts were not given renewal upon expiration of 

contracts. This is because they were actively involved in Trade Union activities, 

whereas the ones who were Trade Union members were given the due renewals. The 

Sabah industrial court found it to be clear cut victimization due to union activities 

and held the non-renewal of contracts as an unfair dismissal without just cause or 

excuse. The court will not deviate from the duty of upholding justice for the 

workmen. In unfair labour practice such as curbing the union activities should never 

be allowed to happen, if it does, the court will act to set things right. 

                                                 
89Jomo KS, 1993.Industrilisation Malaysia: Policy, Performance, Prospects. New York: Routleledge,  130 
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In line with liberal interpretation of Article 10, Federal Constitution, the right to form 

associations extends to right to form Trade Unions. Trade Unions of workers are 

being formed to fight for legitimate interest of workers for better working conditions, 

better wages and the collection bargaining serves as a forum to negotiate their rights 

with the employers. When the employer decides not allow the formation or not to 

recognize a legalized Trade Union, the constitutional rights of workmen is then 

infringed, as such the protection afforded by the constitution and peripheral 

legislation like Employments Act 1955, Industrial Relations Act 1967 and Trade 

Union Act 1959 must be utilized to protect that fundamental rights of workman here. 

 

The ingenuities of bad employers are limitless, they will go to any extend to protect 

their own greed for maximum profit; this can only happen if the costs are minimized. 

One sure way of cost minimization is to suppress wages revision and even block the 

formation of Trade Union which will demand higher wages. Without union, no 

workman will dare (fearing being dismissed) to challenge or demand their rights 

from the employer. 

 

Some employers get smarter by recognizing a Trade Union at first, giving in to their 

legitimate demand, slowly they will promote the union officials and members from 

unionized category to executive category with not much increase in salary, but a sure 

way of union busting. This way the management will handpick the entire vocal and 

demanding union members, promote them to executives so that they will not be 

categorized under the unionized category. This is one way of controlling the union 

and busting the union by diluting the membership of unions.  
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6.4.13   Right to property 

A farmer’s tangible property can consist of farm land and crops, a businessman 

would be his goods and raw material. A workman like the farmer and businessman 

all slog to earn money for livelihoods and survivals. Different from the two 

professions, the workman’s only property here is his own personhood. This 

personhood is his labour and it is the job that is his property. He does not sell goods 

or work the farm for money, but through working for an employer, he gets paid in 

cash for livelihood, as much it is important to protect the property of a person, it is 

also important to protect the property of a workman which is his employment. 

 

“Article 17 of Universal Declaration of Human Rights 1948”, declares that 

“everyone has the right to own property alone as well as in association with others 

and no one shall be arbitrarily deprived of his property.” 

 

“Article 300A of Indian Constitution declares that no person shall be deprived of his 

property save by authority of law.” 

 

Article 13(1) of Malaysian Federal Constitution provides that no one shall be 

deprived of property save in accordance to law. 

 

Section 20 of the Industrial Relations Act 1967 states that no workman may be 

deprived of his employment save for just cause and excuse. This has elevated the 

right of employment to a proprietary status. 
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The constitution provide guarantee on protection of property against any intrusion. 

The property of a capitalist can be his bonds and gold, property of the merchant is his 

goods, the property of workman is his employment, this is his means of earning a 

livelihood, it is through this job that he is feeding himself and his family. Take away 

his property is to take away his job, and last it is akin to taking away his life when his 

livelihood is taken away, the need to protect this property is even more compelling.90 

 

In the case of Adong Bin Kuwai & Ors v. Kerajaan Johor & Anor [1997] 1 MLJ 

418 HC, a group of aborigines sued the state government, claiming their livelihood 

was affected as a result of jungle clearing to build a dam. The court looks at a wider 

and liberal interpretation of Proprietary Right to include property, which includes the 

real and personal property, property may signify either the subject matter itself or 

interests valuable attached to it, and property may include certain rights such as 

possession, enjoyment etc. The building of the said dam would have deprived them 

of the enjoyment of forest produce, this affect their choice of living style. This 

actually violates Article 13. The building of the said dam would have deprived them 

of the enjoyment of forest produce, affect their choice of living style. This actually 

violates Article 13.91 

 

The ownership of employment as the property of the employee can be said to arise 

from the definition of property that may signify either the subject matter itself or 

interests’ valuable attached to it. Without a job, the dignity or self-worthiness of an 

able employee can be at the lowest strata. To take away the job arbitrarily, is most 

definitely an uncalled action on the part of the employer.  

                                                 
90 Ashgar Ali Ali Mohamed. Dismissal from employment and the remedies.Kuala Lumpur: MLJ Press, 2007, 28. 
91 Abdul Aziz Bari  & Farid Sufian Shuaib, 45 
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The benefit of the liberal and broad interpretation of the Constitution and 

employment legislations should be given to the fellow employees to protect the 

dignity and self-worth by safeguarding their proprietary rights in their livelihoods. 

 

When the law can protect a man’s property constitutionally, it must also protect the 

ownership of the job, being the property that an employee owns. Without the 

constitutional protection, employers may at their whims and fancies act arbitrarily to 

deny a workman his job, if he chooses so. 

 

The fundamental basic of an employee is his job. Workers built their lives around 

their employment. To take it away arbitrarily, is just like imposing economic capital 

punishment on them. This would be the most heinous; most torturous actions can be 

imposed on them. It must be well protected and safeguarded. Only the constitution 

protection can afford them. 

 

In Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan [1997] 1 CLJ 665, the 

learned lordship Gopal Sri Ram said inter alia that the Constitution has uplifted the 

status of employment to the level of proprietary right. The protection afforded by 

Constitution will guarantee a fundamental liberty such as property ownership will be 

upheld. The ownership of job must be given the adequate protection from 

unscrupulous, arbitrariness of the employers. Without it, this, the repercussion to the 

employees will simply be enormous hardship and difficulties. 

 

In the case of Anthony Leo v. Syarikat Cycle & Carriage Bintang Sdn. Bhd., 

Award No 29/1977, it was opined that in industrial disputes, a job is regarded as a 



 

264 

person’s property, and to dismiss the person is therefore regarded as eviction from 

his property, depriving him of the right of security of tenure. 

 

A man is entitled to protect his property as guaranteed by the Federal Constitution to 

take away his property is akin to taking away his life, his own castle. Fullest 

protection must be given to them to prevent their jobs are taken away from them 

arbitrarily. 

 

In Ang Beng Teik v. Pan Global Textile Bhd., Penang [1996] 4 CLJ, it was 

decided that Parliament has accordingly positioned the right of a workman to 

continue in employment on the same footing as proprietary rights, which may not be 

forfeited, save for just cause or excuse. Fundamental liberties are inherent right of 

every employee that cannot be taken away or shackled by any party, be it the party 

with governance or the government of the day. 

 

In Malayan Banking Berhad v. Mohd Bahari B.Mohd Jamali [1997] 1 LNS 558, 

it was held the law in this country, as envisioned by the Industrial Relation Act 1967, 

confers security of tenure to a workman in the employment of his employer, it has 

equated the right to be engaged in gainful employment to a proprietary right which 

may not be forfeited save, and except, for just cause or excuse. 

 

When you take away a man’s employment, you are taking away his proprietary right 

in his job. This must be safeguarded fiercely, taking it away, must be done on a just 

cause and excuse, failing which, he must be compensated and reinstated 
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It must be emphasized that the Industrial jurisprudence in Malaysia, relies on the 

notion that, the quest for social justice is higher than mere legal justice. Justice must 

be served in all conditions and situations. 

 

William Jacks & Co. (M) Sdn. Bhd. v. S Balasingam (1997) 3 CLJ 235, the court 

reiterated that the Federal Court has recognized that an employee's right to work and 

earn a living, apart from being a fundamental right, is also akin to property. 

 

In Ng Cheong Choy v. Overseas Chinese Banking Corp Ltd92, it was held by the 

Industrial Court that the Common Law courts decline to accept the existence of 

Rights of Property in the job, whereas the Industrial Court in the modern concept of 

social justice does not forget to the cardinal principles security of tenure in deserving 

cases. In Common Law, the contract of service is incapable of providing for specific 

performance, furthermore there is no relief as of reinstatement, which Industrial 

Court will readily grants in an appropriate case of wrongful dismissal. The reason for 

such relief available here is to drive home in modern employer-employee 

relationship the principle that security of employment does not depend on the caprice 

or arbitrariness of the management but on the maintenance of industrial peace and 

productivity for the good of the community at large.93 

 

It must be emphasized that the Industrial jurisprudence in Malaysia, relies on the 

notion that, the quest for social justice is higher than mere legal justice.94Justice must 

be served in all conditions and situations. 

                                                 
92Award No 74/1975 
93 Dr Sharifah Suhanah Syed Ahmad,2008, An Overview of The Malaysian Law Framework, Labour Law Launch , IIUM.,p19. 
94Section 30(5), Industrial Relation Act 1967 states that: 
“Court shall act according to equity, good conscience and the substantial merits of the case without regard to technicalities 

and legal form.” 
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It clearly demonstrates the reluctance of Court, even after 6 years of lapse of work to 

order payments in lieu of Reinstatement. The Court strictly ordered reinstatement for 

all affected employees due to the capricious and ill intent actions of the employer 

here. The company dismissed the said employees for their alleged involvement in 

Trade Unionism. The Court realized that meager and paltry payments made to 

employees couldn’t equate their rights to reinstatement, which can be a lesson for 

bad employers from acting unconscionably. To take away the employees’ jobs is to 

take away their properties; they must be rightfully reinstated. 

 

Natural right definition of property rights was advanced by John Locke.  Locke 

advanced the theory that when one mixes one’s labor with nature, one gains 

ownership of that part of nature with which the labor is mixed, subject to the 

limitation that there should be enough, and as good, left in common for others.                                                                                                                                                                                                                                                                                                                                                                                                                                                               

 

John Locke propounded the notion that the person owns his own personhood, as 

such he owns his own body, thus making his body his own property. When the 

labour is mixed with nature, the output is his property; fruits of his labour. Taking 

Lockean concept further, we can state that the employee owns his own labour and 

personhood, therefore as per Article 13(1), Federal Constitution, no person including 

employer can take away an employee’s property (his labour) except by operation of 

law. 
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If the employer took away the workman’s proprietary right of employment, it must 

be done on a very strict just cause or excuse reasoning. Anything short of it would 

render the action arbitrary and capricious. 

 

According to C.W. Summers for most employees, their job is the most valuable thing 

they posses, it is not a figure of speech but a statement of economic and social reality 

to say that employees have property rights in their jobs.95 

 

The right to own your own labour and the fruits of your own labour is akin to 

property; as such it must be protected and guarded fiercely. 

 

The property in the employment of the workmen is his labor and personhood. He 

slogged and sweats up his labor to enhance productivity in numbers. His outcome is 

the end result of productivity. However, the mean to achieve them is through the 

working of the workman. Without his personhood, there is no output, no numbers, 

and no products. Therefore when the parties with governance take away the 

workman’s property, which is his personhood, he is rightfully entitled to get it back 

or be compensated for losing it, for reason of it being taken away. 

 

The modern day tendency to associate freedom of contract and respect for private 

property with shareholder primacy interest is not paramount as per se. The fact is that 

the theme of rights at work, inherent in the nature of work and independent of 

contract, rights of property will give rise to entitlement to legal protection from 

arbitrary or unilateral dismissal by the employer and the parties with governance 

                                                 
95 Ashgar Ali Ali Mohamedl, 2007.Dismissal from employment and the remedies: MLJ Press, 897   
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power. Not only is there less evidence to support the efficiency of exclusive 

shareholder ownership than is currently practiced but also the stakeholders’ ideas 

about property rights in work will reflect values deeply embedded with the notion of 

laisse faire marketplace. 

 

The ability of the propertied class and expanding corporate capitalism nowadays to 

treat the great numbers of the population as exploitable commodities or chattels 

became more apparent when nations became industrialized and commercially driven. 

Workers became the class below the entrepreneurs’ strata, which made them 

employees, subjugate to the power of the employer. Only the right to own the 

employment of their work will protect them from the atrocities of the unscrupulous 

employers. 

 

The advancement of commercial activities, coupled with industrialization had made 

the economy to be employees dependent. Most countries became the nation of 

employees. We rely on others for our livelihood; we depend on wages for our 

survival. To deny wages, is to take away his proprietary right in his job, he loses his 

resources; he loses his property in his job. This would be the most undesirable 

condition in our work force. Only the Constitutional protection over employment can 

save the day. 

 

Nowadays, more and more of our assets and valuables are taking in the forms of 

rights. One of these rights is the right to our employment and profession. While the 

law protects the right to own our property, this right of ownership of properties 

should and must be extended to the right of ownership of properties in the form of a 
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worker’s job. A job must be protected from unfair labour practice; it must be 

protected from unjustified dismissal of a bad employer. The remedy is to give him 

back his proprietary right in his employment. To give him back his job. 

6.4.14 Right to reinstatement 

Section 20 of the Industrial Relations Act 1967 states that no workman may be 

deprived of his employment save for just cause and excuse. This provision, has 

elevated the right of employment to a proprietary status  

 

Article 13(1), provides that no one shall be deprived of property save in accordance 

to law. Therefore, when a man’s property is taken away, he is entitled to get it back 

or be compensated for being deprived his property. In the same analogy and 

instances, when you deprive a workman of his employment; his proprietary right, he 

should be reinstated or be compensated for it. 

 

In The Punjab National Bank, Ltd. v. It’s Workmen[1959] INSC 121, 

Gajendragadkar J held that the workman is entitled to security of service and should 

be protected against wrongful dismissals, and so the normal rule would be 

reinstatement in such cases. When the employee is unjustifiably dismissed, his 

property in his own labour, his job is taken away. The best option is to give him back 

his property; giving him back his job in the form of reinstatement. Anything less than 

that would be unconscionable and unfair. 

 

The Industrial Court in East Asiatic Co Ltd v. Valen Noel Yap [1987] 1 ILR 363a, 

declared that the right to security of tenure under the Industrial Relations Act 1967 is 

http://www.commonlii.org/cgi-bin/disp.pl/in/cases/INSC/1959/121.html?query=reinstatement#disp44
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akin to a property right and held that the retrenchment was a colorable exercise to get 

rid of claimant, the court duly ordered reinstatement. 

 

When an employee is dismissed under the facade of retrenchment, his “property” in 

his labour, his blood and sweat is taken away, he must be adequately compensated. 

Reinstatement is his adequate remedy here. 

 

In Ng Cheong Choy v. Overseas Chinese Banking Corp Ltd Award No 74/1975, 

it was held by the Industrial Court that it is the Common Law courts that decline to 

recognize the existence of rights of property in the job but the Industrial Court in the 

modern concept of social justice does not forget to the cardinal principles security of 

tenure in deserving cases. In Common Law, the contract of employment is incapable 

of specific performance. There is no relief as of reinstatement but the Industrial 

Court readily grants in cases of dismissal without just cause or excuse. The reason 

for such relief available here is to drive home in modern employer-employee 

relationship the principle that security of service does not depend on the caprice or 

arbitrariness of the management but on the maintenance of industrial peace and 

productivity for the good of the community at large.The days of the master doing 

what he wants with the employees by sacking them indiscriminately are all over, 

industrial jurisprudence takes over from here on. 

 

In Fung Keong Rubber Manufacturing (M) Sdn. Bhd. v. Lee Eng Kiat & Ors 

[1980] 1 LNS 156, the right to reinstatement was highlighted. The Court opined that 

reinstatement is a statutorily recognized form of specific performance that the court 
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can order for the profound benefit other claimant. This will put the claimant back to 

the position when he was gainfully employed. 

 

In Amanah Butler (M) Sdn Bhd v. Yike Chee Wah [1997] 2 AMR 1653, when the 

claim for reinstatement is made, the court has the jurisdiction to hear the case and 

make such order, however there are instances where the common mutual trust is 

lacking and the claimant has found alternative employment, there is no point in 

uprooting him from his present employment, as such the order of reinstatement may 

not be appropriate but a compensation in lieu of reinstatement will be more 

appropriate  in this instance. It shows in preserving industrial harmony and fairness 

to all parties, compensation in lieu of reinstatement is a better option. 

 

In Kumpulan Perangsang Selangor Bhd v. Zaid Bin Hj Mohd Nor [1997] 1 MLJ 

789, when the claimant has found a new job elsewhere away from his previous job 

and the fact that the company had changed ownership, it would be unjust to force the 

new owner to employ the claimant, as such the order of reinstatement is not proper 

but a compensation in lieu of reinstatement would be much practical and more fitting 

in this instance. 

 

In Saito Net (M) Sdn. Bhd.& Anor v. Tan Jean Meng [1999] 3 ILR 374, the 

company has set some unrealistic, unachievable targets for the claimant who is a 

assistant manager with the company. When he failed to achieve the targets, he was 

duly dismissed. The claimant claimed for reinstatement due to dismissal without just 

cause or excuse, the court held positively for the claimant and found the targets to be 

grossly unreasonable.  
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The law of this blessed nation has taken the pro-active steps by making the order of 

reinstatement the core pleadings in the Industrial Court. This would ensure the 

employers with bad faith have no other solutions but to take the unjustifiably 

dismissed workers back. This would ensure the employers would be careful and 

mindful when dealing the proprietary right of employment of his employees. Any 

unfair labor practice would only entail adversarial repercussion on them. 

 

The powers of the Industrial Court are unfettered. It can create and interpret laws to 

the benefit of the party, which needed them. The goal of social justice in industrial 

jurisprudence must take precedence over contractual obligations between an 

employer and employee. When the employee is unjustifiably dismissed, his property 

in his own labour, his job is taken away. The best option is to give him back his 

property; giving him back his job in the form of reinstatement. Anything less than 

that would be unconscionable and unfair. 

 

In Colgate Palmolive Sdn. Bhd. v Yap Kok Foong[1998] 3 ILR 843 ,it was held 

that under Section 20 reference, once dismissal and it’s without just cause or excuse 

has been established then the workman can claim for an order of reinstatement, 

which may be granted at the discretion of the Industrial Court, the claimant will be 

put back in his position of being gainfully employed. 

 

A workman must claim reinstatement when he goes to industrial court for remedy, 

the right to reinstatement must be afforded to the workman, so that he can get back 

his property; his employment, to continue working to provide for himself and his 

family. 
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In Holiday Inn, Kuching v. Elizabeth Lee Chai Siok [1991] 1 ILR 1234, in this 

case the claimant did not want to pray for reinstatement but only ask for payment in 

lieu of reinstatement. The court held that it lost the jurisdiction to hear the case under 

Section 20 of Industrial Relations act 1967 when the claim for reinstatement is not 

prayed for by the claimant. 

 

In Selaco Aluminium Bhd. v. Razali Mohamed [1999] 1 ILR 375, in this case, the 

company’s counsel made an preliminary objection against the claimant because the 

claimant only pleaded for payment in lieu of reinstatement and not reinstatement per 

se. It was decided that the court is bound by the pleading. Since reinstatement was 

not pleaded at all, the court lost the jurisdiction to hear the case under Section 20 of 

Industrial Relations Act 1967 when the claim for reinstatement is not pleaded and the 

claim for monetary compensation was not entertained by court. 

 

In The Borneo Post Sdn. Bhd., Kuching v. Margaret Wong Kee Seeng [1994] 

1ILR 120b, the claimant did not pray for reinstatement in her suit, claiming fear of 

further victimization by the management, if reinstated. The Company’s counsel 

raised a preliminary objection on that matter and the jurisdiction of the Industrial 

Court to hear her case. The learned Tan Kim Siong held that the court is vested with 

jurisdiction to hear her case and decide the other alternative of payment in lieu of 

reinstatement if necessary. 

 

In Sibu Steel (Sarawak) Sdn.  Bhd. v. Ahmad Termizie Bin Bujang [1996] 2 ILR 

885, the court followed Borneo Post and refused to follow Holiday Inn Kuching 

and decided that despite no claim for reinstatement was pleaded, the business of the 
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court is to dispense justice, and knock out any inequality, by rejecting the hearing for 

the claimant is not to give him his day in the court room. The court here decided to 

carry on with the case proper.  

 

In Stamford College v. Leslie Dolores Swanson [1997] 1 ILR 101, the court agreed 

with the decision in Borneo Post that the omission to claim reinstatement as a 

specific relief will not throw out the court’s jurisdiction to hear that case. The court 

derives its jurisdictional power to hear the case from the ministerial reference under 

Section 20 of Industrial Relations Act 1967. 

 

In common law (legal justice) however, there is no right to reinstatement, as the 

relationship between master and servant is based purely on contractual basis, as such 

any breach of contract by any party entails only the remedy of damages. In this pure 

common law instance, the worker can only claim damages and nothing else. This 

legal justice only provide for damages. Jenkins LJ in Vine v. National Dock Labour 

Board [1956] 3 All ER 939, HL, said that in a contractual relationship between 

master and servant, in case of wrongful dismissal the only remedy available to 

claimant is damages and nothing more. 

 

The decision in Vine was followed in Francis v. Municipal Councilors of Kuala 

Lumpur [1962] 1 LNS 40, is a case on dealing with dismissal due to employment 

misconduct. Mr. Francis, a clerk with the Municipal Councilors of Kuala Lumpur 

dishonestly could not meet up with two checks amounting to 500 dollar he collected. 

He was then wrongfully dismissed. Upon the decision of the Privy Council, his case 

on unlawful dismissal was found on his favor. However Lord Morris of Borth-y-Gest 
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decided (based on Vine) that he was not entitled to reinstatement but only damages 

for wrongful dismissal. 

 

In Industrial law, the social justice demands for higher degree of justice. As such, the 

Industrial Relations Act 1967 provides for remedy of reinstatement as criteria to 

cloth the Industrial Court with power to adjudicate an industrial dispute. In this case, 

the remedy here against unlawful dismissal is redressed accordingly. It’s imperative 

that the employee who is alleging wrongfully dismissed to claim reinstatement as a 

remedy besides the monetary compensation of back wages. The Industrial Court is 

empowered to order reinstatement in settling the dismissal case. 

 

With this weapon of reinstatement being a must have criteria in remedying wrongful 

dismissal, crooked and bad intent employers cannot escape liabilities by just paying 

up a meager amount in back wages but must have reinstatement as a remedy in 

industrial jurisprudence. This will act as a deterrent against the bad employers from 

arbitrarily dismissing employees at their whims and fancies. The shield of 

reinstatement will clearly hinder bad employers from acting such a way. 

 

Although it is clear there can be no specific performance order can be made in 

employment contract, however the order of reinstatement is akin to specific 

performance, statutorily recognized on the part of the employer to take back the 

unfairly dismissed worker back to his payroll. This is the higher justice afforded by 

social justice of the industrial jurisprudence to protect and safeguard the 

employability of workmen in Malaysia. 
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With the inclusion of right to reinstatement as a must have remedy in unlawful 

dismissal in Malaysia under Section 20 of the Industrial Relations Act 1967, it can be 

said that it is the intention of the Parliament to secure the tenure of employment in 

Malaysia at the most protective level it could from unscrupulous conduct of the 

parties with the governance of it. Realizing that the reliance on a contractual 

relationship between a master and servant alone is not sufficient enough to accord the 

rightful protection on the workmen, the inclusion of right to reinstatement under 

Section 20 of the Industrial Relations Act 1967 was a padded protection to the tenure 

of employment in Malaysia. 

 

Unlawfully dismissed workmen in Malaysia get raw deal when they are out of job, 

neither can they get interim reinstatement as practiced in New Zealand and England, 

all they get is sheer humiliations and embarrassments from society at large. The 

stigma of sacked workmen is so thick; they may have difficulties in getting 

equivalent and alternative employment elsewhere. The remedy of reinstatement 

could cure it all. 

 

The payment in lieu of reinstatement should not be seen as the best alternative to 

strict reinstatement rule. This is because, if payment in lieu of reinstatement is 

granted in most unlawful dismissal disputes, again this will only encourages the 

crooked and unscrupulous employers from terminating employees at their will. The 

only consideration they face is the meager amount of payments of back wages plus 

payment in lieu of reinstatement, which employers can easily afford. The effort and 

the sweats of the labor, which helped to build the organization, are finally drained 

away in some Ringgits and Sens. 
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In Harris Solid State (M) Sdn. Bhd V. Bruno Gentil Pereira [1996] 4 CLJ, Gopal 

Sri Ram JCA, decided to order reinstatement for the wrongfully dis missed after a 

lapse of six year. It clearly demonstrates the insistence of the court, even after 6 years 

of lapse of work  due to the capricious and ill intent actions of the employer here. 

The company dismissed the said employees for their alleged involvement in Trade 

Unionism. The Court realized that meager and paltry payments made to employees 

couldn’t equate their rights to reinstatement, which can be a lesson for bad employers 

from acting unconscionably. 

6.4.15 Remedies under the Industrial Adjudication 

There are several remedies available for a dismissed workman; the present remedies 

available are reinstatement, back wages (up to 24 months) and compensation in lieu 

of reinstatement. It must be made known that order of reinstatement is not a normal 

remedy at common law. Under common law, if the workman’s dismissal is upheld, 

then the workman loses his job and if it is not upheld, he will still not be reinstated 

because he is only entitled to damages. 

 

Reinstatement order is akin to a specific performance order by the Industrial Court to 

putting the wrongfully dismissed workman back to his job before he was dismissed.  

 

Reinstatement is the primary remedy for dismissal without just cause and excuse as 

per Section 20 of the Industrial Relations Act 1967. It is a remedy not many 

workmen would prefer but the Section 20 of the Industrial Relations Act 1967 

stipulates that the wrongfully dismissed workman must pray for reinstatement in 

order for the Industrial Court to have jurisdictions to hear the case. This is found in 
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the cases of In Holiday Inn, Kuching v. Elizabeth Lee Chai Siok [1991] 1 ILR 

1234 and Selaco Aluminium Bhd. v. Razali Mohamed [1999] 1 ILR 375. 

 

Reinstatement seems to infer that of workman’s security in tenure of employment at 

the level of proprietary rights which cannot be deprived save in accordance to law as 

per Article 13 of the Federal Constitution. 

 

Prof. Dr. Ashgar Ali observed that however less than 10 percent reinstatement orders 

were granted in dismissal cases. It infers that the alternative compensation order of 

payment in lieu of reinstatement is the preferred choice of remedy meted out. 

Payment in lieu of reinstatement is normally computed at the rate of one month's 

salary for each completed year of service, however In KFC Technical Service Sdn 

Bhd v Industrial Court of Malaysia & Anor [1992] 1 MLJ 564andSivabalan 

Poobalasingam v Kuwait Finance House (Malaysia) Berhad [2016] 1 ILR 542, 

the workmen were paid Payment in lieu of reinstatement computed at the rate of two 

months’ salary for each completed year of service. The additional one month paid by 

way of a punitive compensation. 

 

The danger of resorting to this remedy will only encourages employers to dismiss 

workmen arbitrarily knowing the fact that he may only need to pay a meager sum to 

get rid of workman. It gives the employers licenses to dismiss workers as he likes. 

 

On the practicality of the matters in industrial courts, with the bad blood between the 

dismissed workers and employers causing disharmony at work, the dismissed 

workmen have gotten new jobs elsewhere and the positions left by the dismissed 
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workmen have been filled up by other workmen, the long gap between period of 

dismissal and reinstatement, the skills of the dismissed workmen may not match the 

vacancies that they left due to advances in technology makes the idea of pleading 

reinstatement and ordering reinstatement as a remedy may not be appropriate 

anymore. As a result, it has been noted that although reinstatement is the primary 

remedy in an unjust dismissal claim, it has nonetheless in reality become a lost 

remedy. 

 

In Nestle Food Storage (Sabah) Sdn Bhd v. Terrence Tan Nyang Yin] [2002] 1 

ILR 280 Lim Heng Seng, Chairman of the Industrial Court observed that 

reinstatement is "no longer the normal or the usual and general remedy regularly 

granted by the court” 

 

When the workman reaches his age of retirement, which is 60 years old now in 

Malaysia, would the remedies of reinstatement or alternative compensation order of 

payment in lieu of reinstatement be made available to him by the Industrial Courts? 

 

In the High Court case of Haji Md Ison Baba v. Swedish Motor Assemblies Sdn 

Bhd][2001] 8 CLJ 180. KC Vohrah J held that compensation in lieu of reinstatement 

does not arise in cases where the employee has reached his retirement age. 

 

In Sabah Forest Industries Sdn Bhd v Industrial Court Malaysia &Anor [2014] 

4 ILR 258. the Court of Appeal held that compensation in lieu of reinstatement does 

not arise in situations where the workman has passed his compulsory retirement age 

which is currently set at the age of 60 pursuant to section 4 of the Minimum 

https://www.cljlaw.com/members/DisplayCase.aspx?CaseId=2663516673&SearchId=6israjanclj
https://www.cljlaw.com/members/DisplayCase.aspx?CaseId=2979070215&SearchId=6israjanclj
https://www.cljlaw.com/members/DisplayCase.aspx?CaseId=2979070215&SearchId=6israjanclj
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Retirement Age Act 2012.This decisionwas affirmed by the Federal Court case of 

Unilever (M) Holdings Sdn Bhd v So Lai & Anor[2015] 2 ILR 265.In this case, 

the first respondent, the aggrieved employee, was dismissed without just cause or 

excuse by appellant company after serving the company for some 17 years. At the 

time of his dismissal, the respondent was 14 months away from his mandatory 

retirement age. The Industrial Court in affirming the respondent’s dismissal to be 

without just cause or excuse, awarded him a sum of RM81,566 as compensation in 

lieu of reinstatement calculated based on the last drawn monthly salary of RM4,798 

times 17 months’ salary which was based on the number of years in service namely, 

17 years. The Industrial Court’s award was affirmed by the High Court in a judicial 

review application. The appellant’s appeal to the Court of Appeal was dismissed.  

 

On a further appeal to the Federal Court, the Court allowed the appeal and set aside 

the compensation in lieu of reinstatement award made by courts below. The Federal 

Court held that the words ‘in lieu of’ signify 'instead of' and 'in place of'. Hence, the 

words 'compensation in lieu of reinstatement' in their ordinary and popular sense 

means that ‘such compensation was meant to be a replacement or a substitute or an 

alternative to reinstatement.’ It was further stated that the condition precedent for 

compensation in lieu of reinstatement is that the employee must be in a position or 

situation to be reinstated. This according to the Federal Court was strengthened by 

the clear provision of section 20(1) of the Industrial Relations Act 1967 namely, 'to 

be reinstated in his former employment'. Hence, if a workman cannot be reinstated 

because he has passed the compulsory retirement age, the issue of compensation in 

lieu of reinstatement would not arise. 



 

281 

It clearly shows that any workman reaching the age of retirement will not be entitled 

to the order of reinstatement and or payment in lieu reinstatement, it ironically 

questionable why this category of workers are entitled to the back wages but not 

entitled to reinstatement and or payment in lieu reinstatement. 

6.5   Conclusion 

When there are no workers, there is no economy. World’s economies are dependable 

on workers. The workers can only contribute positively to the coffer of the nations, 

when they are provided with jobs. To take them away from workers is to put a leak 

in the economy pot of the nation. The economy would crumble when workers are 

without jobs, to take away the jobs arbitrary, unjustifiably would do more harm to 

the nation’s economy than other external factors that causes instability in economy of 

the nation. It is just the right thing to do, when a worker is unfairly dismissed, he 

must be reinstated. 
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CHAPTER SEVEN 

FINDING & ANALYSIS: CONCLUSIONS AND SUGGESTIONS 

7.0 Introduction 

This is the final chapter of this research that will give clearer insight into the research 

writing of this, on why it is important to safeguard the employment of the workman 

in Malaysia. While there are researches on the law of dismissal per se in Malaysia, 

but the lack of academic research on applicability of Federal Constitution in the areas 

of employment and industrial relations laws made this an interesting academic 

journey.  In this chapter too, the conclusions and suggestions are made to strengthen 

the current regime of employment law by applying the constitution and it is fervent 

hope to support and enhance the security of employment for workman in this nation.     

7.1 Conclusions 

It is inferred from the figures of the Industrial Court, that the more than 88% of the 

awards handed down were from the category of dismissals. The regime employment 

law with Employment Act 1955, the Industrial Relations Act 1967 were not 

empowered enough to protect the livelihoods of workmen in Malaysia. 

 

This is evident from the case of Tan Tek Seng that the courts were not daring 

enough to spread the wings and daringly explore employment out the box. It was 

Tan Tek Seng in 1996 onwards that the judges were willingly and daringly applied 
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those constitutional provisions of right to life to include right to livelihood to provide 

constitutional protection to employees. 

 

It is conclusive here that narrow, rigid interpretation of the constitution will not 

expand the meanings in the provisions of the Federal Constitution, it will only limit 

and reduced the protection that can be expended to the current provisions with the 

intention to expand the coverage of the constitution. 

 

The Federal Constitution is the supreme law of the land, unlike other statutes of 

parliament, respect, admiration and sanctity must accorded to Federal Constitution, it 

is submitted here that with the protection given to employment rights, the employers 

will be cautious in dealing with livelihoods of employees under their control. The 

constitution is a national charter that no employers or citizens dare to take for 

granted. 

 

The powerhouse in constitution can be charged further to compliment the current 

regime of Employment Act 1955, the Industrial Relations Act 1967 to give empower 

them to protect the security of employment for the workmen in Malaysia. 

 

In the economics analysis of law, it is concluded that by using the microeconomic 

supply and demand theory, the wages fixation and the control and supply of labour in 

the market place can be applied accordingly to understand the mechanism of 

economics to achieve efficiency and the law to achieve justice. 
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By applying Benthamite utilitarianism in employment law, it can be observed how 

the zeal to provide the greatest good to the greatest number could be achieved. In 

employment law, the alternative between bringing happiness to employees and 

employers will tilt towards securing the jobs of the workman instead of being 

dismissed.  

 

The Federal Constitution is a powerhouse by itself, the powerhouse can only be 

powerful if the given the right treatment. The right treatment here would mean 

liberal, wide, generous and beneficent construction of the Federal Constitution to 

provide further protection to the workmen. 

 

The constitution being the paramount law of the country should never be treated like 

any other ordinary statute. It must be interpreted differently than other legislations. It 

must be read in the light and spirit of the constitution itself. 

 

The Federal Constitution contains some non-numerated rights; those rights would 

never appear if the constitution is treated like a testamentary will, instead if it was 

read generously, more of those unseen rights will appear especially those rights that 

will enhance protection for the employees. 

 

It is concluded here that the right to life will include right to earn a living, the right to 

livelihood which is the most important facet for a workman. Without livelihood, 

there is no job, without it there is no life for a workman. The word workman itself 

denotes the importance of making a living for an employee. 
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A man’s reputation and good name is part and parcel of living, the dignity of a 

workman is vital for him to function within the system of employment, in 

conclusion, when right to life that includes right to work in dignity at work is given 

constitutional protection, his working will be more meaningful. 

 

While a farmer get his fruits of his labour from the crops he sell at the market place, 

a workman’s fruit of his labour would be adequate wages to sustain a decent living. 

As such it is submitted when right to life springs out to include right to earn fair 

wages, the workman can diligently and be rewarded in decent wages to feed himself 

and his family. 

 

While the definition of wages under the Employment act does not cover allowances, 

some employers will resort to paying more benefits to allowances and lesser salary 

scale. This is widely practiced as way to reduce the cost of Employees Provident 

Fund (EPF) contribution by the employers. If all allowances are included, then the 

employer got to pay higher contributions.  

 

While working in an organization, the workman may need a safe working 

environment to perform his duties even that the provision of right to life has been 

expended to live a right to work in a safe working environment which a duty of an 

employer to the employee. 

 

A workman is not a chattel to be thrown like a ball; he needs to be able to decide 

whom he wishes to work for, as such the right against slavery and forced labour is 
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guaranteed by the Federal Constitution for the employee against arbitral action of the 

employers. 

 

Woman employees must be treated on equal footing and against any form of 

discrimination, women are now equal provider for the family, as such no 

differentiations and unfair treatment should be inflicted against a female employee. 

The right to equality under the Constitution guarantees no gender discrimination a 

female worker. 

 

Alternative childcare facilities and in house childcare centers would encourage more 

female workers not to leave employment to care for the family. In tune with right to 

equality, those facilities must be made compulsory to ensure female employees 

remain in the employment sector. 

 

The right to be free sexual harassment especially among female workers is 

guaranteed from the expansive interpretation of right to life and this right must be 

fiercely guided for them 

 

The right to speedy trial springs out from the right to equality under the constitution. 

A workman who is dismissed cannot be waiting too long for his case to be decided to 

get his award, the process from dismissal to realization of awards must be shorten to 

be fair to the dismissed employee. 

 

The right to access of justice which is also derived from the beneficent interpretation 

of right to equality, it must be afforded against the workman who need to his case to 
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be heard in a court to get his industrial justice. Rigid and unnecessary red tapes will 

cause hardship to the workman 

 

Doctrine of equality requires the right to be heard, this right will also include right to 

know of the reasons taken in deriving in such decisions that affect the livelihoods of 

the workmen, the workman needs to know the logic and reasoning for him to prepare 

if there is a need to appeal against the decision. 

 

When a workman’s only property at work is his job, right to own property under 

Constitution which is guaranteed and must be protected applies liberally to 

workman’s proprietary right in his job. If his job is taken away, he must be 

compensated accordingly. 

 

A workman cannot be judged in a standard of angels. He is just a human who will 

make mistakes, as such the right to doctrine of proportionality which emanates from 

right to equality will ensure he gets appropriate punishments in the gravity of his 

misconduct, dismissal should be the last resort. 

 

The right to association in Federal Constitution guarantees the citizen to form 

association and to be active and to derive benefits from the associations with people. 

This right has been extended to include right to form unions and enjoy the benefits 

from union activities for the workman in Malaysia.  

 

When a man’s property is taken without justification, that property of his is to be 

returned back to him. When the right of property includes proprietary rights of 
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employee on his job, take away his job, the right thing to do is to give him back the 

job by ordering reinstatement. The right to reinstatement is constitutionally 

recognized right for the employees in Malaysia. 

7.2 Suggestions 

7.2.1 Constitutional Protection 

The Federal Constitution is a living organ; it is a charter with soul to cater to the 

citizens in Malaysia. Great respect and admiration must be accorded to the wishes 

and aspirations of the framers. The Federal Constitution must be read and construed 

liberally, generously and beneficently to expand their protection. The Federal 

Constitution must never be interpreted narrowly, strictly and pedantically, if so it will 

adversely reduce the wider protection given by it, a look at Federal Court decision in 

Sugumar Balakrishnan will illustrate the danger of it. 

 

It suggested that the employment law and Industrial Relations law fraternity looks at 

applying the relevant provisions such right to life (Article 5), right against slavery 

(Article 6), right to equality (Article 8), right to freedom of speech and association 

(Article 10), right to own property (Article 13) and right to be heard (Article 135) of 

the Federal Constitution to strengthen their quest to fight for industrial justice for the 

workman. Employment lawyers should argue on constitutional point as per Hong 

Leong Equipment, where the provisions of Federal Constitution were aptly applied 

to protect the livelihood of workmen in Malaysia. 
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The current strength of employment regime such as Employment Act 1955 and 

Industrial Relations Act 1967 and Trade Union Act 1959 can be increased with 

reliance on the said provisions of the Federal Constitution of Malaysia. 

 

More and more of our assets and valuables are taking in the forms of rights. One of 

these rights is the right to our employment and profession. While the law protects the 

right to own our property, this right of ownership of properties should and must be 

extended to the right of ownership of properties in the form of a worker’s job. A job 

must be protected from unfair labour practice; it must be protected from unjustified 

dismissal of a bad employer. The remedy is to give him back his proprietary right in 

his employment. To give him back his job 

7.2.2   Ministerial reference 

The normal time frame of a dismissal complaint from Industrial relations office to 

reach the industrial court would take duration about two to three years the best 

timing possible. It is proposed that time-frame for Industrial relations office and 

Minister to settle complaints within six months at the industrial relations office and 

one year for the minister to refer the case to Industrial Court, failing which it is 

automatically deemed fit to be referred to Industrial Court, in that case, the claimant 

need not wait more than one year to hear his case at court. 

 

The current practice of going to Industrial Court in Malaysia is where the referral by 

the Minister of Human Resources to Industrial Court after conciliation process at the 

Industrial Relations department fails to achieve peaceful resolution is needed. To 

save time and cost to the claimant workman, in line with a right to speedy trial, it is 
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suggested to do away with ministerial reference and instead after failure at 

conciliation process is to go straight to Industrial Court without any delay. The 

Minister, by refusing to refer disputes to Industrial Court, ends the route to Industrial 

Court and if the claimant is not satisfied, he can judicial review it to High Court. 

 

This causes hardship to the claimant because not every claimant is financially strong 

enough to afford to judicial review the decisions of the Minister. Therefore access to 

justice cannot be denied, As such, it is good to do away with ministerial reference 

and refer the case automatically to industrial court when conciliation fails. 

 

It is suggested also to do away with ministerial reference as above mentioned, when 

the conciliation process at the Industrial Relations department fails to achieve 

solution, instead of referring to the minister, it is suggested that a second stage of 

mediation under an industrial panel made up of representative from employees, 

employers and Industrial Relations department sit down and settle the dispute 

amicably,  if settled it ends there with is in line with right to a speedy trial, however 

if case is not settled, the industrial panel will refer the matter to Industrial court, 

again doing away with ministerial reference. 

 

 In another suggestion to do away with ministerial reference and industrial court 

together is to empower director general of industrial relations himself to hold an 

inquiry right after the failure to achieve solution at the stage of conciliation, this way 

it saves time and money for all litigants. In line with the right to a speedy trial, this 

may seems to be a preferred option. 
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Industrial court which is unlike civil court can only be the forum of litigation with 

the ministerial reference under S. 20(3) of Industrial Relations Act 1967, the case of 

the claimant workmen ends at conciliation process at Industrial Relations Office, if 

ministerial reference is not made. Minister will only state in the affidavit that he has 

considered all relevant information given to him and he decided then not to refer. As 

per the decision of Gopal Sri Ram in Hong Leong Equipment and the Indian case of 

Travancore–Rayons which decided that the rule of natural justice obligates every 

decision making body to give reasoned decisions as it is the right of every claimant 

to have reasoned decisions that affect his right to life and livelihood. In refusing 

referral to Industrial Court, this will be grossly inadequate and unfair to the 

aggrieved worker whose livelihood is at jeopardy when he does not know the reasons 

behind it.  To challenge the non-referral of Minister to Industrial Court as per Section 

20 IRA 1967 by way of judicial review which is painstaking and expensive at it is 

mooted in high court, the workmen should and rightfully be told the reasons of 

Minister’s refusal to refer, and at the least the claimant can prepare his case properly 

and orderly. It avoid doubts and gives better clarity over his decisions. 

 

Section 26 of IRA 1967, empowers the minister to refer the trade disputes such union 

recognition, collective bargaining which is a discretionary power vested on the 

minister. Again in line with right to a speedy trial and access to justice, the power to 

refer to industrial court is given to the respective industrial relations office to refer 

this dispute straight to the industrial court and just do away with the ministerial 

reference. 
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7.2.3   Process and Procedures 

While there is a need for employers to make some reasonable profits, the Benthamite 

Utilitarianism principles must be applied in industrial judgments to bring the greatest 

good to greatest people, a win-win situation should be achieved practically to 

safeguard the employment of bulk of workmen against a few minority employers. 

 

The coverage of Employment Act 1955 currently is only for those earning monthly 

salary of RM 2,000 and below. In the same vein of widening the protection of 

employees, it is suggested the financial threshold of RM 2,000 be cancelled and 

allow all those workmen or employees under a contract of service be allowed to be 

covered all the minimal terms provided for under the 1955 Act. It may be difficult 

for the labour office to handle all of them. A workman earning RM 2,050 may not be 

covered by Employment Act 1955 and may not be able to afford a lawyer to handle 

his case in civil court. 

 

The right to life as per Hong Leong Equipment was envisaged to include every 

facet of life, it is suggested that the Ministry of Human Resource looks at introducing 

unemployment benefits to those genuinely dismissed workmen. While some may 

argue that this may incur more expenses for the government, but this kind of 

protection is very crucial when it concerns workman who lost his job abruptly, some 

help in terms of unemployment benefit would ease their burden. The stigma of being 

dismissed is so painful and embarrassing even stressful to the employees that they 

may resort to quick-fix alternatives such as turning to alcohol or drugs to ease their 

pains. A socially conscious government can introduce a scheme of unemployment 

benefits for a fixed time of not more than six months for the dismissed workmen to 
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seek new employment and to feed himself and his family in this tough time.  The 

payment of the benefit should be just to cover minimal living expenses. In Malaysia, 

a minimum of RM 1000 per month should be sufficient as a short term measures. 

 

To make dismissal a serious matter to take by the employers and to keep abreast of 

the happenings, it is suggested here to make it compulsory for every workman 

dismissed or laid of the employer must send a dismissal record with reasons for 

taking such action to the industrial relations department for verification and record 

keeping. This may put some pressure on the employers to act fairly and be mindful 

before terminating a workman. 

 

The claims for reinstatement will cloth the industrial court with jurisdiction to act 

judiciously. Without it, the industrial court will lose its jurisdiction. In Jagvinder 

Kaur H Pritam Singh v Royal Selangor International Sdn Bhd [2008] 3 ILR 

293, at industrial court hearing, when the court asked claimant whether she wanted 

reinstatement and go back to her work, she answered in the negative, the court 

decided that it ceased to have jurisdiction if a plea of reinstatement is not pleaded by 

the claimant, and this is the standard ruling on absence of the claim for reinstatement 

by the claimant. However as per Borneo Post decision, the court should continue 

with the hearing with jurisdiction even if the court knew off hand and this is not the 

claim some of the workmen are asking for. Some might already gotten new jobs, 

reinstatement is unnecessary at times.  

 

In Telekom Malaysia Berhad. v. Ramli Bin Akim [2004] 3 ILR 887, the court had 

decided that in circumstances where the mutual trust between the workman and 
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employer had broken down, the nearing retiring age of the claimant, the job scope 

may have changed and the claimant may be out of touch with such new scope or 

even likelihood of further act of victimization by the employers, the court may use its 

inherent power to order payment in lieu of reinstatement for the workman concern, in 

such situation even a claim for reinstatement will only become a procedural 

formality.The claim for reinstatement should be only incidental to the claim for 

unfair dismissal without just cause or excuse. Even when the reinstatement is 

ordered, the claimant need to resign from his alternative job to go back the reinstated 

job, this will cause unnecessary hardship too. The main contention to cloth the 

industrial court with jurisdiction to hear a workman’s complaint of dismissal is to 

determine whether he was dismissed without just cause of excuse, if the answer is 

yes, the industrial court automatically gain jurisdiction as per Section 20, Industrial 

Relations act 1967. 

 

In Tetuan KC Yap Kamaludin & Partners v. Dilijit Kaur Puran Singh [1998] 2 

ILR 961, in this case of reinstatement, the partnership was dissolved during trial 

proper, as such the industrial court cannot order reinstatement or payment in lieu of 

reinstatement when the partnership is no more in existence. Even if the claimant gets 

the judgment favouring her, she could not enforce it on a dead entity. It is suggested 

that in situations where the employers are declared bankrupt,  the industrial court lift 

the veil of incorporation and seek ways to get the culprit directors liable for the court 

orders, bearing in mind the limitation set  by doctrine of separate legal entity. For 

employers who are in partnership and sole proprietorship, the individual partners and 

sole proprietor must be held personally liable to the industrial court orders. 
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In Francis Xavier Ignatius v. Carsem (M) Sdn. Bhd. [2009] 2 LNS 1086, a case 

reported in Ipoh, Perak where it was decided if the claimant passed away while still 

waiting for the decision of the industrial court, the court will no longer has any more 

jurisdiction to hear that said. The deceased claimant’s case ends at point of death. In 

Thein Tham Sang v. The United States Army Medical Research Unit [1983] 1 

CLJ 240, it was decided that the claimant’s case abates upon his demise. However in 

Hotel Istana v. Nor Azam Baharin [2005] 4 CLJ 241, in this case the claimant 

died after making his representation on dismissal under Section 20(1), of Industrial 

Relations act 1967, during trial, the industrial court was informed of claimant’s death 

and the wishes of his family members to carry on the case. The chairman correctly 

opined that the personal nature of the case under Section 20(1), of Industrial 

Relations act 1967 refers to representation whether by the claimant himself or the 

union itself, as such the claim for reinstatement or payment in lieu of reinstatement 

does not abate with the claimant’s demise. With due respect to the decisions of The 

United States Army Medical Research Unit and Carsem, it is suggested here that 

in industrial cases dealing with livelihood of the claimant who eventually dies while 

the case is still ongoing, the locus standi to carry on the deceased claimant’s case 

should be on passed to the spouse or next of kin to carry on the case with the 

evidence at hand. This is due to the fact that even if the claimant dies, his dependents 

and family need to go on living on possible payments of back wages and payments in 

lieu of reinstatement for them to sustain their lives. The least legacy left over by a 

dead claimant is some financial back-ups for the family in times of difficulties and 

bereavements. It is suggested to insert a provision in the Industrial Relations Act 

1967, to allow the spouse or next of kin of the deceased claimant to continue the 
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case. It must be noted that the Industrial courts have unfettered powers in deciding 

for industrial jurisprudence and adjudication.  

 

In Rothas Industries Ltd v. Brijnandan Pandey [1957] AIR1, SC, the Indian 

Supreme Court decided that the common courts has no power to make contracts for 

the people, however the industrial courts has unfettered power to create or modify 

contractual terms in interest of preserving industrial harmony, the interest of the 

workers’ union and to stop any unfair labour practices or any act that will victimize 

the workman.     

 

Malaysia could follow the practice of the New Zealand’s Employment Relations 

Authority, in tandem with the right to livelihood, the NZERA has the power to order 

interim reinstatement for the workman but against the employer, this is to put the 

disputed workman on temporary working scheme with employer before finally 

getting the ultimate result of proving whether he is right to be dismissed, if so, the 

interim reinstatement ends there, if not found to be guilty, he is to be put back to his 

original position. This will put the employers on a stricter alert before arbitrarily 

dismissing an employee or will be very much more cautious in trying to dismiss an 

employee without just cause or excuse. The employee on the hand can still work 

until his guilt in employment misconduct as alleged by the employers are proven. It 

is a fervent hope that in the midst of the period of interim reinstatement, the 

employers and employees can regain their mutual trust and respect and this may even 

lead to the dismissal claim withdrawn and the said workmen can continue working as 

per normal before this. 
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It is also suggested to form a pre-Industrial Court mediation process, before the case 

goes on an industrial court proper trial, the industrial court chairman or retired 

industrial court chairmen be rehired to act as a mediator to settle the disputes 

between the unfairly dismissed workman and the company failing which then only 

the case will go on a trial basis at the industrial court under a different chairman, this 

will speed up settlements  as per the right to a speedy trial and save court times. 

 

In tandem with the right to a speedy trial and the requirement under Regulation 8 of 

Industrial Court Rules 1967, the parties when informed of the date of trial, must take 

serious effort to attend and prepare for the case without asking for unnecessary 

postponement or adjournment. In Natseven TV Sdn Bhd v. Hambali Abdul Latiff 

[2007] 2 ILR 26, the court rejected an application of adjournment from the employer 

citing reason of trying to trace an important witness which the court is doubtful 

whether he can be found, the court said the case started in 2000 and any further 

postponement will delay the ending of trial and ordered the case to proceed.   

 

The decisions of the Industrial Courts are not binding each other, the similar factual 

matrixes of two cases maybe decided differently by two different industrial court 

chairmen, as per the right to access of justice, as such there must be judicial 

precedence type of rule to standardise and streamline decision making process for the 

benefit of the claimants to get the best justice available in the system of industrial 

jurisprudence. 

 

It has been the industrial court practice to deduct from the back wages of maximum 

of twenty four months and one month for every year of service for payment in lieu of 
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reinstatement from the claimant if he managed to get alternative employment 

elsewhere once he was dismissed without just cause or excuse from his previous 

employment. To make it costly and acting as a reminder and deterrent to bad 

employers not to conduct themselves in actions to unfairly dismissing employees, the 

deduction for being gainfully employed by the workman must be removed 

immediately. The workmen should never be penalised for the wrongful and unfair 

dismissal on the part of the bad employers. Any sensible and responsible 

breadwinner of any family will seek immediate employment to earn in come to feed 

himself and his family, there is no logic to deduct his payments from the bad 

previous employer just because he was resourceful enough and diligent enough to 

seek new employment. On a mathematical formulation, if deductions are made, it 

may encourage the workmen to delay seeking alternative employment or never seek 

post dismissal employment at all, knowing that there would not be any deduction on 

the payments accorded rightfully to him. In short, the deduction for post dismissal 

employment must be removed in totality. 

 

In Section 20(1A), Industrial Relations act 1967, provides that all representations in 

dismissal must be made at the Industrial relations office within sixty days of 

dismissal, failing which the representation will not be entertained. In Section 114(1) 

of the New Zealand’s Employment Rights Act 2000 and Section 240(2) of the 

Canadian Labour Code 1985, both stipulate that the dismissal representations must 

be made within three months from the date of dismissal. It is recommended here to 

increase the limitation period  of sixty days as in Section 20(1A), Industrial Relations 

act 1967 to ninety days as found in the Kiwi’s and Canadian counterpart.96 

                                                 
96Ashgar Ali Ali Mohamed & Farheen Baig Sardar Baig, Procedure for Unfair Dismissal claims in Malaysia, Kuala Lumpur: 

Lexis Nexis, 2009, 58 
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In KFC Technical Services Sdn. Bhd. v. Industrial Court of Malaysia [1992] 1 

MLJ 564, the company dismissed the services of the claimants by closing down the 

business, in actuality, it is due to the real fact that the employees were involved in 

Trade Union activities.  In this case, due to the victimization of the workmen, the 

industrial court held the dismissal to be without just cause and awarded payments in 

lieu of reinstatement at the quantum of two months for every years of service 

rendered. This is the rarest case on punitive damages awarded by industrial court.  

While the industrial court is a court of equity and good conscience as per Section 

30(5), Industrial Relations act 1967, there is currently not many actual punitive 

damages awarded as practiced by the industrial court for the conduct or harsh 

manners in which the employers had conducted themselves so crudely and so 

unconscionably that there should be if necessary and proven on the harshness part of 

the bad employers, a claim for punitive damage against the bad employers. The 

quantum of damages must be in line with the doctrine of proportionality should be 

dependent on the gravity of the crude and unconscionable conducts of the bad 

employers. The harsher his bad conducts, the move punitive damages can be 

awarded by the industrial court chairman.  Again this will put the unconscionable 

employers on alert before acting bad against the workmen. 

 

Pre 28th February 2008, the industrial court were able to award post dismissal loss of 

future income however after that date amendment were made to the Industrial 

Relations Act 1967 to delete such order. In R. Ramachandran v. Industrial Court 

of Malaysia [1997] 1 CLJ 147, in this decision, the court awarded the claimant loss 

of future income earnings for a period of thirty nine months, the computation of the 

months are calculated from the date of judgement until the claimant’s retirement age 
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of fifty five.  R. Ramachandran was followed closely in Telekom Malaysia Bhd. 

v. Ramli Akim [2005] 6 CLJ 487. As such, in line to right to livelihood, which 

includes earning until his retirement age, it is suggested to bring back the award of 

post dismissal loss of future income to be made available to the workman. The least 

the workman can get is income until he retires. 

 

In UDA v. Yahya Bin Haji Othman (Award 155/1984), the UDA delayed seven 

and a half Years to pay up the compensation for payment in lieu of reinstatement to 

the said employee the industrial court has no power to order interest for delayed 

payment; this is a blatant abuse by the employers. As such industrial court should be 

empowered to order interest payment like the normal civil courts are empowered to 

order annual interest of 8% of the monetary compensation. 

 

Many unfairly dismissed workmen will wait at least two years to see their case in 

Industrial Court, in tandem to right to life and all its facets, it is suggested that the 

employer bank into the account at the industrial courts such interim payments of at 

least one month salary of the workman for him to feed his family while he search for 

a new job. Just like the notion of interim payments made to court under the current 

civil procedures, the interim payments of one month salary which is reclaimable if 

the employer win his case or deductible from the total sum payable to the employee 

when the employer loses his case. In either way, the wrongfully or even rightfully 

dismissed workman will have a month income to survive for himself and his 

dependent while he may actively and diligently seek new and alternative 

employment as soon as possible without leaking the pot of savings he has for himself 

and his family.   
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Fixed terms contracts have become a trend in contract of services lately, while there 

are genuine contracts which are fixed terms for temporary measures, such as a 

replacement staff for a workman who has gone on a six months training overseas, or 

for an employee who has gone for three months maternity leave, these may make 

fixed term contract a necessity. 

 

As per the case of Han Chiang High School and Innoprise Enterprise Sabah, 

fixed term contracts were use as disguise to victimize workman and eventually the 

dismissal by not renewing the contract. This kind of facade and fraud in employment 

must be stopped. In line with right to life and livelihood, employees expects 

permanency in jobs to carry on working and live on, hanging them like a puppet on a 

string, the employer being the puppet master can make the employee dance to his 

tune, as such the law must not recognise fixed term contract made in disguise of a 

permanent contract. Provisions in Employment Act 1955 and Industrial Relations act 

1967 must be inserted to define fixed term contract as a short term measures contract 

and not to be renewed more than three times to avoid the crook headed employer 

from getting fullest advantage for himself. Some fixed term contracts employers will 

hire professionals like lawyers and consultants into his head counts and squeeze the 

fixed term contract employees to the maximum his knowledge and output, after that 

those employers may just coolly do not renew the fixed term contracts of the short 

term hired employees. This will surely amount to unfair labour practice and sheer 

acts of victimization of the employees.  Section 20, Industrial Relations act 1967 

must rise to the occasion to protect those dubious fixed term contract employees 

under dismissal without just cause or excuse, the bad employers must never be let off 

the hooks that easily.  
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When right to life includes his reputation and dignity too, as per Malik v. Bank of 

Credit, the claimant should be allowed to make a claim against reputation caused by 

dismissal without just cause and excuse. This will put the employers on a tortuous 

duty of care when it comes to wrongfully dismissing workman. Some 

unconscionable employers not due to faults of employees may cause the company to 

collapse and the stigma of working in a collapsed company may stigmatize the 

innocent employees from gaining alternative employment because of the reputation 

of the company the reputation of the employees are tarnished too, as such the 

employees should be able to claim against injury to reputation against the company 

and or the directors who are personally liable for such misconducts. 

 

The employees who are sexual harassed need a backup and support body outside the 

working place to complain about harassment. As such in the light right to life, it is 

suggested an employment sexual harassment center provided for by HR Ministry to 

look into sexual harassment at work complaints. Unfortunately most of the victims of 

sexual harassment are female, being a masculine society like Malaysia, the tendency 

of female being victimized is unfairly apparent. Most of the victim are scared of 

embarrassments of others knowing about their plights or worried about losing their 

right to livelihoods or afraid of fighting the authority when the sexual harassers are 

the bosses themselves, might just resigned to keeping quiet about the whole episode. 

Even complaining in-house within the organization may seemed tough for them, as 

such an independent, outside organization like the employment sexual harassment 

center can be a good avenue and forum for the sexually harassed employees to make 

their complaints or whistle blowing against the bosses. 
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A workman need fair and living wages to survive, as such in line with right to life, it 

is suggested that wages are paid in tandem with actual costs in market place, taking 

into the account the actual inflation and  not merely basing on Harun’s Principle on 

consumer price index which may not reflect the actual increase in costs. Many of the 

cost of living perimeters are not clearly defined or placed in the baskets of 

calculating inflation. The rising costs of food items no matter how the government 

control them under price control will increase, the repelling effect on increase of 

electricity bills and petrol price hikes are difficult to quantify as those hidden way of 

increasing costs are not captured as such the inflation rate issued by the government 

may not be reflective of the true nature. The living wages and increment paid to the 

workers must take into account all those hidden costs and undeclared inflationary 

increase of prices to be fair to the workman concern. 

 

The compulsory introduction of variable cost of living adjustment must be given to 

the workman working in various localities in the country, in line with a right to earn 

fair wages. A clerk earning RM 1,800 may struggle to survive in a small city like 

Ipoh or Taiping, he may be barely living if he is working in costly places like 

Penang, Klang Valley and Johor Bahru. The variable COLA must be given to the 

said employees to offset the differences in cost of living in different areas. The 

concept of equal pay for equal job cannot be applied across the board without giving 

in to the variable COLA for the benefit of the workman and for him to survive, to eat 

and put food on the table for his family.   

 

The minimum wage policy of RM1,000 a month in the Peninsular and RM900 in 

Sabah, Sarawak and Labuan which is fully enforced on July  1, 2016  may seemed 
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discriminatory against the workmen in East Malaysia and against the right to 

equality, as such it is recommended that RM 1,000 be streamlined and standardize 

throughout Malaysia. The cost of living varies from town to town, due to 

transportation costs from West Malaysia to East Malaysia, the cost of basic 

necessities like sugar, food items and even newspapers are slightly higher in East 

Malaysia. There is no mathematical justification to minimum wage of RM 900 be 

given to Sabah and Sarawak as compared to Peninsula Malaysia of RM 1,000. The 

same amount must be streamlined nationwide. 

 

The current practices of not including the allowances into the calculation of basic 

salary has adversarial effect on the workman when it comes to computation of back 

wages and Employees Providence Fund (EPF) which will be lesser if the allowances 

are not calculated into the basic salary computation. Employer may give higher 

allowances and lower salary scale. As per the right to earn fair wages in line with 

right to life, it is recommended that fixed allowances, such as transport and parking 

allowances to be absorbed into the salary scale calculation and it will benefit the 

workman in terms of higher fixed salary and better EPF contribution from the bosses, 

at the same times higher amounts of back wages can be obtained. In times of 

calculating back wages and payments in lieu of reinstatement, the amount will be 

higher and much more actual-reflective of the real income of the workman.  

 

Most companies do provide yearly contractual bonuses to the workman, as the right 

to earn fair wages, it is recommended that the calculation of salary scale be inclusive 

of the contractual bonuses for example two months then to be divided by twelve 

months for a higher monthly salary amount as compared to only the salary excusive 
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of the said bonuses. In line with right to fair wages, this is helpful in some ways 

when it comes to paying back wages and payment in lieu of reinstatement; the higher 

monthly salary scale would be beneficial to the workman. The employers may pay 

higher bonuses in terms of ex gratia bonuses, even though these payments are taxable 

and EPF deductible, but they are not inclusive in the calculation of monthly salary. It 

is suggested here that in terms of calculating back wages and payment in lieu of 

reinstatement, the bonuses are inclusive in the salary calculation scheme.  

 

It is suggested that in calculating quantum of monthly basis salary, it is also to be 

divided by thirteen months’ salary. This is because, if the workman is paid on a 

weekly basis, he would have been paid for fifty two weeks of salary. Fifty two weeks 

divided by four weeks for a month; that will equal thirteen months of working, as 

such calculating the quantum of salary for workman in terms of paying back wages 

and payment in lieu of reinstatement, it should include thirteen months’ salary 

averaged by twelve month, which would be advantageous to the workman. 

 

Unscrupulous employers will take every possible measure to union busting. They 

will promote those vocal, daring, demanding union members to a category higher but 

non-unionised level, so that they will be able to shut them up and at the same time 

reduced the union members and weaken the strength of the union. As such, in tune 

right to form associations in this instance to form and participate in union activities, 

it is recommended that, the new promotion and position given to the union members 

and they are basically doing the same tasks, union should step in and stop this action 

of union busting. While there is a managerial need to upgrade and promote 

employees, the exercise of promotion must be carried out in good faith without any 
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ulterior motives of diluting the membership of the union and getting union officials 

promoted to shut their mouths.  

 

The normal practice of the awards in industrial courts is not to award costs for 

litigation for both the employer and employee. It is noteworthy to know that under 

Regulation 5 of the Industrial Relations regulation 1967, it is mentioned that the 

president of the industrial court will have the power to order costs and expenses 

which includes the expenses of the witnesses of the industrial court trials, whether 

the chairman currently do make such orders are yet to be seen in industrial law cases, 

this requirement to order costs is also found in Section 62(b) of the Industrial 

Relations Act 1967. On a balance of power and financial abilities, it is the workman 

that may not be able to afford the litigation costs of the case. As such, in tune right of 

access to justice and equality, it is recommended that the industrial courts to award 

costs to the claimant if it is prayed for in the state of claim of the workman. Most 

employees will talk to lawyers in terms of paying percentage payments to lawyers for 

their services, however the lawyers will ask for deposit or disbursement fees which 

may be tough for employees who had lost their jobs and incomes at the same time, as 

such they may be discouraged financially to seek legal redress, in tandem with right 

to access of justice, it is recommended that the Industrial court to give costs to the 

workman if such payers are made in the statement of claim. The lawyers too will be 

motivated to take cases knowing costs are being awarded by industrial court. In 

Sudirman Wan Mansor v. Kelab Golf Sarawak [2007]  4 ILR 501, the industrial 

court invoked Regulation 5 of the Industrial Relations regulation 1967and ordered 

the company to pay for claimant travelling expenses and hotel accommodation at the 

rate of his entitlement as the general manager of the company. It is a step towards 
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ordering costs to claimant; the next move should be ordering the employers to pay 

legal cost of the claimant in successful cases of dismissal without just cause or 

excuse. 

 

The workman is in the fight of David versus Goliath in terms resources, financial 

abilities and times involved when he takes on the employer who has divisions to 

handle industrial disputes, can afford the service of the best lawyer and ample of time 

in hands to handle cases against a workman. This couple with ability to apply for 

judicial review from Industrial Court to High Court will tire out and drain dry the 

workman of all the meagre resources of his. As such, the judicial review by 

employers to high court must be strictly scrutinized; the court must view the reasons 

for judicial review by employers, not merely mentioning that there is a triable issue 

only. 

 

If the judicial review to High Court by the employer is successful, the case will 

ended up in civil courts which will even delay further the final judgment of the case. 

This necessitate for the creation of an Industrial Court of Appeal within the Human 

Resources Ministry like the Employment Appeal Tribunal of the UK and Australia 

and Industrial Appeal Tribunal of India to hear purely industrial disputes. This may 

speed up decisions and be a cheaper alternative for the claimant to seek redress. This 

may also ease up the burden of civil court system which is already heavily burdened 

with new and backlog of cases. The Industrial Court of Appeal will be a specialized 

appellate court just for employment matters only; it will be a continuous process of 

employment issues applying the Section 30(5) of Industrial Relations Act 1967, 

being a continuing appellate court of equity and good conscience without very much 
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legal technicalities involved. Unlike the court of judicature like high court which is 

bound by uniform rules of court and heavy legal technicalities. In Menara 

PanGlobal Sdn Bhd v. Arokianathan Sivapiragasam [2006] 2 CLJ 501, it was 

reemphasize to the high court by the court of appeal on appellate function high court 

because of judicial review from industrial court. The high court should not introduce 

technicalities into the equation and make the industrial court burdened with issues of 

legal technicalities which are of common norms in a court of law. 

 

In line with the right to a speedy trial and right to justice, it is suggested that a 

provision for the direct appeal to the high court be inserted in the IRA 1967 to do 

away from the judicial review process which is time consuming and very costly to a 

workman who lost his job. This will also save the hustle of giving reasons for 

applying for judicial review. Judicial Review process is painstaking, long process, 

and very costly, with the ultimate aim of reaching the high court, it is recommended 

highly the appeal from Industrial court be made directly to high court as the next 

appellate court of justice. 

 

An employee who made representation  under Section 20(1) of the Industrial 

Relations Act 1967  but did not attend any of the industrial adjudication process such 

as conciliation or industrial court hearing is deemed to have withdrawn his case, in 

line to right to equality and fairness the same assumption of non-attendance should 

apply to the employers too, in tandem with the right to equality and justice, the case 

should be decided against the employer, including judgment in default for not 

attending without reasonable excuses. In Jutajaya Holding Bhd v. Lim Poh Sim 

[2007] 2 ILR 69, the company despite numerous reminders failed to attend court 
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hearing, the court invoked its power under section 29(d) of the Industrial Relations 

Act 1967, to hear the case for the claimant ex parte. 

 

In tune with right to equality and fairness, it is suggested that the industrial court be 

empowered with contempt of court power, the industrial court being court of equity 

and good conscience with its own power created by the Industrial Relations Act 1967 

must be vested to charge contempt of court against any parties, be it workmen or 

employers or their witnesses for their non-attendance of trial unless an appropriate or 

reasonable excuses can be given, failing which the absent party must pay fine or 

being charged with order of committal. This in line with speedy trial and equality 

will help to ensure cases are disposed properly and judiciously. 

 

By running in tandem with right to a speedy trial, if the employers do not make any 

attempt to attend any of the industrial adjudication process such as conciliation 

meetings or the industrial court case, the industrial court should decide for the 

claimant ex parte and hold adverse inference as per Section 114(g) Evidence Act 

1950 against the employers for absenting themselves from above said industrial 

adjudication process. 

 

When the judicial review to High Court by the employer is successful, the case will 

ended up in civil courts which will even delay further the final judgment of the case 

and if in case the High Court remit back the case to Industrial Court for 

reinstatement, this will delay the process against the right to a speedy trial, it is 

suggested as R. Ramachandran, the appellate court use its inherent jurisdiction to 

grant its own molding relief instead of remitting to the industrial court.   
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In line with right to equality and reasoned decisions and right to be heard, it is 

suggested to make a proper domestic inquiry as a prerequisite before the dismissal 

can be meted out. The pre-condition of domestic inquiry must be held irrespective of 

salary scale. For those small enterprises, with a few workers, the services of 

independent management consultant can be utilised to conduct a proper domestic 

inquiry. By looking at Section 16(3) of Industrial Relations Act 1967 and Section 

33(3) of the same act, the word “a reasonable opportunity being heard” was 

mentioned, it can be inferred that even the Industrial Relations Act 1967 envisages 

the need for domestic inquiry just like the Employment Act 1955, it is prudent and 

fair to make domestic inquiry a pre dismissal condition. 

 

As the right to equality and fairness, including the right to life, the cap on back 

wages as per Section 30(6A) IRA 1967 for confirmed workman to twenty four 

months of last drawn salary and twelve months for the probationer should be 

removed. It is not the fault of the workman if he is unfairly dismissed and certain not 

his fault to if the system delays the judgment of his case. He ought not to be punished 

for that, as such if an employer is an honest employer and conscionable one, he 

should be upset over the non-capping of back wages. His business is to employ 

workmen to make profit for his organization, not to be too consumed with worrying 

about dismissing a workman.  

 

With the cap on back wages as per Section 30(6A) IRA 1967, the bad and 

unscrupulous employers, may use this capping as a “license” to dismiss workmen at 

his whims and fancy because he knew the capping of twenty four months back wages 
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will be a small sacrifice to dismiss workmen. As per the right to equality and 

fairness, the 2008 amendment on this back wages capping be removed immediately.  

 

Alternative childcare facilities and in house childcare centers would encourage more 

female workers not to leave employment to care for the family. In tune with right to 

equality, those facilities must be made compulsory to ensure female employees 

remain in the employment sector. To discourage female employees who are 

homemakers at the same time from leaving their employments to become fulltime 

housewives, proper childcare facilities must be made available at workplaces to 

encourage them not to quit their jobs but to continue the dual role as an employee 

and mother to her child. 

 

Flexi working hours can be introduced to balance working time and maternal time of 

the female employees so that she can divide times between doing her work and 

caring for her children’s need. This way more and more female employees would not 

leave employments and this will be a win-win situation for both the employee and 

the employer. Serious efforts as discussed must be taken to increase the participation 

of female employees in the job market, at the same time increase earnings of the 

households in the Malaysia.   

 

Malaysian Federal Constitution provides for equality, as such the doctrine of 

proportionality is a facet of equality, and as such serious punishment such as 

dismissal can be replaced with suspension or reduction in rank which go in line with 

substantive fairness and the protection of livelihood of the workmen in Malaysia. 

While the right to punish by employer is not unfettered, the right to impose and mete 
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out punishment must be taken in proportion with the gravity of his misconduct. 

Dismissal must be made the very last option.  

 

 The workmen in Malaysia are not chattels and must be accorded the freedom to 

choose whomever he wants to work for and cannot be forced to work any other 

employer without his consent and willingness. There can never be transfer to a new 

entity without given retrenchment benefit from previous company. The workmen 

should never be kicked around like a ball from one owner to another new owner 

without the prior consent of the workmen. The correct thing to do is to retrench the 

workmen from employment in company A then pay them their statutory and 

contractual benefits then company B which buy over company A should provide a 

new contract of service even with the exact terms or better terms than company A for 

the workman to consider joining. If the workman decided not to sign, he must be 

given the freedom of not wanting to work for company B, otherwise he may look 

like a slave being chucked from one owner to the other, and this does not go well 

with the right against slavery as found in the Federal Constitution. 

 

During conciliation process, no legal representation is allowed. In line right to 

equality and right of access to justice, it is suggested to allow lawyers to represent 

the employer and employee during conciliation process. This scheme should be made 

optional and not compulsory. The section 20(2) of the Industrial Relations Act 1967 

be amended to allow legal representation, subsequently the section 20(7) of the 

Industrial Relations Act 1967 barring legal representation be removed totally.  
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Rule 3 of the Industrial Court Rules 1967, requires the claimant to seek the 

permission of the industrial court chairman as per section 27(1)(d) of the Industrial 

Relations Act 1967, failure to seek permission may bar the claimant’s right to access 

of justice when he cannot be represented by a lawyer. In the case of Manjit Kaur 

Gurbachan Singh v. Dergahayu Sdn. Bhd. [2006] 3 ILR 1488, the claimant who 

is legally trained decided to represent herself and insisted the company not to be 

represented since it would give them an unfair advantage. The learned chairman 

Puan Yamuna Menon, decided that it is up to the parties, the claimant or company to 

apply to be represented by a lawyer in trial and the attendance of lawyer has actually 

resulted in dispute resolution during case management stage. It is suggested the 

permission to be represented by lawyer which is discretionary at the option of the 

chairman of the industrial court be replaced with mere notice to the industrial court 

that the case will be represented by lawyer 

 

During conciliation process, bigger companies with rich financial resources will hire 

legally trained persons as industrial relations managers to handle the conciliations 

process for the companies, during the process these industrial relations managers will 

utilize their legal reasoning and jargon which are alien to the common lay workman 

and to some extent the industrial relations officers who are not legally trained too. 

These officers maybe indirectly intimidated to settle for the benefit of the industrial 

relations managers. As such, legal representations must be allowed even at 

conciliations process. 

 

During conciliation process again, many of the industrial relations officers due to the 

need to achieve their own performance KPI, tends to rush up and coerced the 
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claimant to accept whatever pittance offer of payments by the employers to the 

workmen, this is to say it colloquially to close a file as soon as possible to add up to 

the statistics of conciliations settled. To avoid such intimidation, the presence of a 

lawyer to assist the claimant is highly desirable. Again the section 20(2) of the 

Industrial Relations Act be amended to allow legal representation, and the section 

20(7), disallowing legal representation be removed. 

7.3  Further Research Suggestions. 

The research of this thesis was primarily concerned with protection of security of 

employment for the Federal Constitution, for the private sector employment. It is 

further suggested that more studies could be made on protecting the livelihood of 

public service employees in Malaysia. Same references can be made to the Federal 

Constitution of Malaysia. 

Another area of interest would be looking at the protection to be afforded to the 

employers in Malaysia. While employment law seems to tilt towards protecting the 

employees, the right and legitimate interest of the employers need to be safeguarded 

too. 

7.4  Submissions 

In the protection of employees’ legitimate expectation to be gainfully and 

permanently employed, much protection must be given to the workmen against 

arbitral and unconscionable conducts of bad employers in making the life of a 

workman so unbearable that he got to leave on his own accord or some colourable 

exercises by the them to get rid of employees at their whims and fancy. While the 

current employment regime such as Employment Act 1955, Industrial Relations Act 
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1967 and Trade Union act 1959 may protect the workers to a large extend, but the 

incorporation of Federal Constitution into employment law will protect the workmen 

to larger and wider amplitude. 

 

The Federal Constitution is the guiding principles of this nation, it is from this living 

instrument that the government derived its powers and it is from here that the people 

including the workmen in Malaysia got the basic and fundamental rights. To read the 

Federal Constitution like a will is just akin to killing a man with a soul, the Federal 

Constitution must be read in a generous, liberal, broad and beneficent design to 

provide the widest possible protection to all people including the workmen. 

 

It was after Tan Tek Seng  in 1996 that the courts started to read the provisions of 

the Federal Constitution into the employment law, while Federal Court decisions 

such as Sugumar Balakishnan,  Beatrice Fernandez has taken a back pedal for 

industrial law but it is submitted whole hearted including the obiter dicta of Edgar 

Joseph Jr in R. Ramachandran that the right to life in the Federal Constitution of 

Malaysia includes every aspect, every facet, every part of life , making it liveable , 

making it worth fight for. 
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