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ABSTRACT 

 
The interpretation of the withholding tax (WHT) law has been disputed since the 
introduction of the law as seen from the legal battle between the taxpayers and the 
Inland Revenue Board (IRB) and the divergent court decisions on the interpretation of 
the WHT law. More research on the interpretation spectrum of the WHT law 
introduced in 1983 as a consequence of an apex court landmark decision is warranting. 
The apex court decided that the management fees paid to a company resident in the 
United Kingdom (UK) were not subject to tax in Malaysia as it had no permanent 
establishment in Malaysia had caused a significant impact to the Government to collect 
tax from the non-resident. Hence, this study aims to investigate the interpretation of 
the WHT law revisited under the Income Tax Act 1967 (ITA 1967). A qualitative 
approach by adopting action research methodology was utilised in this research. A 
research action methodology by reporting six major cycles where each cycle consisted 
of diagnosis, planning, action-taking and evaluating was employed in this research. 
Data was collected from discussions with the stakeholders of the IRB, judiciary, 
lawyers and tax agents through focus groups and interviews were recorded, 
transcribed, and rigorously analysed. The results revealed that prior engagements with 
the stakeholders assist the Government in making a clear policy and drafting a clear 
WHT law. This research offers practical contribution whereby the revised WHT law 
has been passed by the Parliament with no appeal has been lodged to the IRB to date, 
inferring the improved WHT law is clearer and taxpayers seriously comply with the 
WHT obligations.  
 
  
 Keywords: action research, interpretation of withholding tax (WHT), revisit the 
WHT law, stakeholder engagement, compliance with WHT. 
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ABSTRAK 
 
Tafsiran undang-undang cukai pegangan telah dipertikaian semenjak undang-undang 
itu diperkenalkan seperti yang dilihat daripada pertikaian yang berlaku antara 
pembayar cukai dan Lembaga Hasil Dalam Negeri  (IRB) dan keputusan mahkamah 
yang berbeza berhubung tafsiran undang-undang cukai pegangan. Penambahan kajian 
berhubung spektrum tafsiran undang-undang cukai pegangan yang diperkenalkan 
dalam tahun 1983 rentetan daripada keputusan penting mahkamah agung adalah 
dituntut. Mahkamah agung telah memutuskan bahawa yuran pengurusan yang dibayar 
kepada syarikat pemastautin di United Kingdom (UK) tidak tertakluk kepada cukai di 
Malaysia kerana ia tidak mempunyai establismen tetap di Malaysia yang 
menyebabkan impak penting kepada kerajaan untuk mengutip cukai daripada bukan 
pemastautin. Oleh itu, matlamat kajian adalah bertujuan untuk menyelidik tafsiran 
undang-undang cukai pegangan yang telah disemak semula di bawah Akta Cukai 
Pendapatan 1967 (ITA 1967). Pendekatan kualitatif dengan menggunakan kaedah 
kajian tindakan digunakan di dalam kajian ini. Metodologi kajian tindakan dengan 
melaporkan enam kitaran utama  kajian yang mana setiap kitaran terdiri daripada 
diagnosis, perancangan, tindakan yang diambil dan penilaian telah digunakan di dalam 
kajian ini. Data yang dikumpulkan daripada perbincangan kumpulan fokus dan temu 
bual dengan pihak berkepentingan daripada IRB, badan kehakiman, peguam dan agen 
cukai direkodkan, ditranskrip, dan dianalisis dengan terperinci. Keputusan kajian 
menunjukkan bahawa perbincangan awal dengan pihak berkepentingan dapat 
membantu kerajaan membuat keputusan dasar yang jelas dan menggubal undang-
undang yang jelas. Kajian ini menawarkan sumbangan praktis yang mana undang-
undang cukai pegangan yang disemak semula telah diluluskan oleh Parlimen dengan 
tidak ada rayuan yang difailkan kepada IRB sehingga kini, memberi andaian bahawa 
undang-undang cukai pegangan yang telah dibaiki adalah lebih jelas dan pembayar 
cukai secara serius mematuhi tanggungjawab cukai pegangan.  
 
Kata kunci: kajian tindakan, tafsiran cukai pegangan, semakan semula undang-
undang cukai pegangan, keterlibatan pihak berkepentingan, pematuhan cukai 
pegangan 
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CHAPTER ONE 
 

INTRODUCTION 
 

1.1 Background of the Study 
 

The study investigates and aims at minimising the problem of the interpretation of 

withholding tax (WHT) under the Income Tax Act 1967 (the ITA 1967). It seems that 

it is one of the most contentious provisions under the ITA 1967, to tax non-resident or 

foreign service providers who derive “special classes of income”  in Malaysia. For the 

study, the researcher focuses mainly on the WHT levied on the payment of services 

provided by a non-resident, which is classified as “special classes of income” under 

section 4A(ii) of the ITA 1967. The law was introduced in 1983 after the apex court 

decision in Director General of Inland Revenue v Euromedical Industries Limited 

(1983). It is timely to revisit the law in light of the dispute in courts and divergent 

judicial decisions emerging from the appeals filed by tax lawyers and tax agents who 

act on behalf of the taxpayer. The provision under the ITA 1967 reads: “(ii) amounts 

paid in consideration of technical advice, assistance or services rendered in connection 

with technical management or administration of any scientific, industrial or 

commercial undertaking, venture, project or scheme;” 

 

The law seems to be complicated, and the interpretation of the law is a controversial 

provision at the national and international levels. On the national level, generally, the 

dispute on the interpretation of the ITA 1967 can be seen from the appeals filed by 

taxpayers and audit finding conducted by the Inland Revenue Board of Malaysia 

(IRB). On the international level, the argument from the contracting state in the Double 

Taxation Agreement (DTA) negotiation to accept the IRB’s interpretation on WHT 
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and Article 13 of the Malaysian Model DTA has been controversial. Thus, the problem 

of the interpretation of the provision on WHT must be resolved so that it may save 

time and costs to both taxpayers and the IRB. 

 
The IRB is the agency in Malaysia responsible for administering and collecting direct 

taxes on behalf of the Government. The total amount of direct taxes collected by the 

IRB as stated in Table 1.1, includes the collection of direct taxes from the income tax, 

real property gains tax, stamp duty, withholding tax, and petroleum tax. The Table also 

indicates the total tax collected from WHT, which includes WHT imposed for the 

services rendered under the provision of the ITA 1967 by a non-resident or foreign 

service provider under which contributes around 1.64 to 2.27 percent from the total 

direct taxes collected by IRBM.  

Table 1.1  
The Government Total Direct Tax Collection and Total Tax Collection from WHT for 
the years 2014 to 2018 

Year 
Total Amount of 

WHT (RM 
million) 

Total Tax Amount 
(RM million) 

Percentage of WHT 
collected from Total Tax 

Collected % 
 

2014 2.205 133.695 1.64 

2015 2.330 121.236 1.92 

2016 2.549 113.945 2.23 

2017 3.266 123.311 2.64 

2018 3.117 137.034 2.27 

Source: IRBM (2018) 
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The clarity in tax laws is one of the significant concerns to the tax administration of 

governments around the world including the IRB to ensure that taxpayers understand 

the clear policy objective made by the Government as enacted by the legislature. 

Hence, obscure, ambiguous or poorly drafted legislative provisions often cause 

unnecessary difficulty for taxpayers to understand the tax law. They may also allow 

different interpretations by the courts and taxpayers. Past research has been done to 

examine the level of readability of the ITA 1967 using the computer software called 

the “Flesch Reading Ease Index” (“FRES”), “Flesch Kincaid Grade Level” (“F-KGL”) 

and the “average sentence length” analysis. Past studies have shown that the level of 

readability of the ITA 1967 among the taxpayers in Malaysia is low and the study 

recommended that the IRB rewrite or reform the ITA 1967  to make it more transparent 

and easily understood since the ITA is a source document taxpayers rely on to comply 

with the legal obligations (Saad, Udin, & Derashid, 2014). However, to rewrite or 

reform the whole ITA 1967 is onerous and time-consuming. For instance, based on the 

best practices of other tax authorities, such as in the UK, a project to rewrite the 

revenue law was initiated in 1996. The project was undertaken to address the problem 

of the clarity of the revenue law, which includes income tax and corporation tax. Two 

outside committees were appointed to supervise the project, namely, the Consultative 

Committee and the Steering Committee, to ensure that the revenue laws are clearer 

and easier to understand without altering the Act.  However, on 16th July 2009,  the tax 

authority announced the closure of the project after fourteen years in operation 

(Bloomsbury Professional, 2009). Given the importance of enhancing the readability 

of the legislative provisions on a specific area of WHT under the ITA 1967, it is the 

aim of the study to revisit the WHT provision under the ITA 1967 to improve the 

interpretation spectrum of the WHT.  
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The researcher’s  study on the interpretation of WHT brings about changes in the ITA 

1967. On 27th December 2018, the Finance Bill which consists of the proposed 

amendment to the provision on WHT was passed in the Parliament and became the 

Finance Act 2018. Before a law is passed by the Parliament to become a “statute” or 

an “Act,” the proposed draft of the Act is called a “Bill.” A Bill may originate from 

either the Dewan Rakyat (House of Representatives) or Dewan Negara (Senate). The 

Bill must be tabled in the Parliament and go through three readings in each House 

before the Bill is passed by the Parliament and assented by the Yang di-Pertuan Agong 

as an Act (Wan Arfah Hamzah, 2009).  

 
Further research in the area of WHT is desirable to uncover the factors that contribute 

to the interpretation and understanding of the WHT from the perspectives of the 

stakeholders, lawyers and tax professionals who generally act on behalf of the 

taxpayers. If the law is not clear, the taxpayers may interpret it to their advantage, 

frustrating the application and execution of the WHT obligation and contributing to 

the non-compliance with the ITA 1967. At the time of the study, to the researcher’s 

knowledge, no research has been done on the interpretation of WHT prescribed by the 

ITA 1967. Therefore, this study seeks to fill the gap in the literature. Moreover, by 

conducting the study, several recommendations to improve the clarity and 

understanding of the obligation on WHT under the ITA 1967 can be offered.  

 
The motivation to study the interpretation of WHT is driven primarily by the 

researcher’s experience in conducting cases involving this specific area of the law. The 

appeals filed by taxpayers to dispute the IRB’s interpretation of WHT suggests a 

divergence of understanding between taxpayers and IRB. Table 1.2 shows an annual 

increase in appeals filed by taxpayers, which mainly involves the interpretation of all 
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areas of the law under the ITA 1967, including the WHT, which suggests ambiguity 

in the law.  

Table 1.2 
The Volume of Appeals  

Year Total numbers of appeal 
 

2014 401 
 

2015 454 
 

2016 541 
 

2017 634 
 

Source: IRBM (2017) 
 

 
Under section 99 of the ITA 1967, a taxpayer has the right to file a notice of appeal to 

dispute the assessments raised by the Director General of Inland Revenue (DGIR). 

Upon receipt of the appeal, the IRB will review and decide on the appeal within twelve 

months. During the review process, the taxpayer may request a dispute resolution 

proceeding with the IRB to resolve the appeal by way of an out of court settlement. 

The appeal is not forwarded to a tribunal called the Special Commissioners of Income 

Tax (SCIT) if the appeal could be resolved during the review process. According to 

the ITA 1967, the SCIT is legally appointed by the “Yang di-Pertuan Agong” to handle 

the appeals filed by the taxpayer. Currently, any aggrieved party who is dissatisfied 

with the decision of the SCIT may appeal against that decision on the question of law. 

The finality of the tax appeal stops at the Court of Appeal. Figure 1.1 describes the 

process of tax appeal.  
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DGIR/IRB 
(Form Q is forwarded to the SCIT  

on or before the twelve months period ends) 
 

 

SCIT 

 

High Court  
(appeal  

on points of law) 
 

 

Court of Appeal 

 
 
Figure 1.1 
Appeal Process of Form Q 
 
 
The researcher’s articulation of a different decision by the courts also motivates the 

study. The research explores the root cause of the contradicting interpretations between 

the IRB and stakeholders, who are generally the tax lawyers and tax agents. 

Consequently, the researcher is motivated to find solutions to minimise the 

interpretation of WHT.  In the cases before the court, the IRB contends that the DGIR 

is statutorily empowered to impose a tax on a non-resident for all types of services, 

both technical and non-technical, rendered by the non-resident. Taxpayers, on the other 

hand, aggressively argue that the said provision only applies to technical services. The 

problem with the interpretation becomes more severe as the courts had decided against 

the IRB on several occasions. 

 
Other than litigation in court, the researcher was one of the delegates in the Double 

Taxation Agreement (DTA) negotiations between the Government (represented by 
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IRB) and other countries. The negotiation involved the interpretation of the DTA in 

the context of the domestic law, namely the ITA 1967. During the DTA negotiation, it 

is noted that there are some treaty countries from the contracting states which had 

reservations on the IRB’s interpretation of the domestic law provision which imposes 

tax on non-resident even though there is no permanent establishment (PE). As such, 

the IRB’s interpretation is perceived by the treaty countries to contradict the principle 

of international law.  

 

Finally, the research is timely, especially after the 2018 general election. A new 

Government was formed following the victory of Tun Mahathir Mohammed’s 

coalition, Pakatan Harapan or Alliance Party. The new Government has given its 

primary focus on complying with the rule of law, as emphasized by Tun Mahathir 

Mohammed, who is the 7th Prime Minister for the second time (he was the 4th Prime 

Minister from 1981 to 2003). Tun Mahathir Mohammed has raised his concerns about 

the need to comply with the rule of law as failure may lead to chaos and make the 

recovery process of Malaysia difficult (Rule of law important for nation’s recovery, 

2018). However, one may ask, how can the rule of law be complied with if the law is 

not clear? Thus, this research responds to the call for enacting a clear law so that 

taxpayers can comprehend the law and consequently obey the statutory obligation 

concerning the WHT provision.  

 
1.2 The development of the law on “special classes of income” 
 
 

In 1983, the ITA 1967 imposed a statutory obligation of WHT on the local payer to 

withhold tax on behalf of the foreign service provider or non-resident. The law was 
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introduced to address various tax issues, including cross border transactions, especially 

the imposition of tax on non-residents who performed services in a country in which 

they have no physical business presence or permanent establishment (PE) in Malaysia. 

Effective from the year 1983, the Government imposed a new law to tax foreign 

service providers or non-residents on the types of incomes classified as “special classes 

of income.” The law is peculiar in the context of the Malaysia ITA 1967 as the “special 

classes of income” are not business income source. In other words, essentially, the test 

on PE is not relevant to determine a taxing right of a contracting state in a Double 

Taxation Agreement (DTA). The law also complements the Malaysian Model DTA, 

where a non-resident who receives such income is subject to tax under the Malaysian 

ITA 1967 even though there is no PE in Malaysia. The income is subject to tax in 

Malaysia as it is deemed to originate in Malaysia. 

  
Before 21st October 1983, the income from services provided by a taxpayer is defined 

as “royalty” under the ITA 1967. Such income includes payment for intangible assets, 

such as copyrights or technical know-how of commercial activities by a non-resident. 

The definition of ‘royalty’ was changed following the introduction of the WHT 

provision.  The reference made to services under the definition of “royalty” was 

restored in the new law. The issue of taxing a non-resident becomes more complicated, 

especially if the DTA is involved. Under a DTA, a non-resident or foreign service 

provider is taxed on their business income on the condition that their business activities 

are carried out through a PE. Thus, for it to be subject to tax in Malaysia, the payment 

for such services must be a business source of income.  
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The Government’s decision to impose WHT on non-residents was the result of the 

aftermath of the apex court decision in the landmark case Euromedical Industries Ltd.  

The Federal Court decided that the management fees paid by a Malaysian company to 

the United Kingdom were not “royalty” under the Double Taxation (Relief) United 

Kingdom Order, 1973 (DGIR v Euromedical Industries Limited, 1983). The apex court 

further decided that if there is an inconsistency of interpretation between the Relief 

Order and the Act, the interpretation under the Relief Order should take priority over 

the domestic law or the Act. Thus, the management fee was considered an income and 

not royalty. As the UK company’s income was not a business income, the management 

fees were not taxable.  

 

Table 1.3 
Amounts of Management Fees Paid to Euromedical Industries Limited 

 
Period 

 

 
Amount  

1 June 1973 to 31 December 1973 
 

RM35,217 

Year of assessment 1974 
 

RM56,134 

Year of assessment 1975 
 

RM49,512 

Source: DGIR v Euromedical Industries Limited, 1983  
 
 
Table 1.3 shows the amount of management fees paid by the Malaysian company to 

the United Kingdom (UK). Table 1.2 illustrates that the time value for money on the 

sum of the management fees should be considered substantial and recognised as a 

considerable loss to the Government as a result of the Federal Court’s decision. The 

major setback to the Government or the Inland Revenue Department (as it then was) 

from the decision was the judicial precedent. The decision had the spill-over effect on 
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other non-residents as the Government cannot tax foreign service providers because a 

PE did not exist in Malaysia.  

 

After the apex court’s decision, the Government took a significant step to review the 

ITA 1967 to address the problem of taxing non-residents and the potential loss of 

revenue from the impact of the apex court ruling. The Parliament passed the 

amendments to the ITA 1967 in which section 4A(ii) of the ITA 1967, together with 

other related provisions were introduced during the 1983 Budget (Ministry of Finance, 

1983). The amendment was intended to address the loophole, which limits the right to 

tax non-residents, as well as protect the Government’s revenue. With the new law, a 

non-resident is subject to WHT on all types of services even though the non-resident 

does not carry out his/her business through a PE in Malaysia.  

 
Other than the introduction of the WHT, other amendments were also included in the 

Finance Act 1983. The amendments include the new definition of “royalty,” a 

derivation provision which deems that the income of a non-resident originates in 

Malaysia even if the non-resident has no PE in Malaysia. If a payer fails to deduct the 

WHT, the payer is not entitled to any deduction on the amount of services paid to the 

non-resident. The provision on the rate of ten percent of WHT is also included as part 

of the amendment to the Act when the new law was introduced.  

 
However, in 2002, after almost two decades of the law being passed by the Parliament, 

the Government had changed its policy. It announced that the WHT was imposed only 

to non-residents who carried out services in Malaysia. Similarly, a foreign service 

provider or non-resident was subject to WHT if the non-resident performed the 

services in Malaysia. This policy decision seemed to benefit the foreign service 
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provider or non-resident because they were only subject to tax if they performed 

services through a PE in Malaysia. Section 15A of the ITA 1967 was amended to 

execute the amendment. The substantial impact of the change was that no WHT is 

imposed for services performed outside Malaysia.  

 
 “Derivation of special classes of income in certain cases 
 
 15A. Gross income in respect of- 

(a) amounts paid in consideration of services rendered by the 
person or his employee in connection with the use of property 
or rights belonging to, or the installation or operation of any 
plant, machinery or other apparatus purchased from, such 
person; 

(b) amounts paid in consideration of technical advice, assistance or 
services rendered in connection with technical management or 
administration of any scientific, industrial or commercial 
undertaking, venture, project or scheme; or 

(c) rent or other payments made under any agreement or 
arrangement for the use of any moveable property; 

shall be deemed to be derived from Malaysia- 
(i) if the responsibility for payment of the above or other 

payments lies with the Government, a State Government 
or local authority; 

(ii) if the responsibility for the payment of the above or 
other payments lies with a person who is a resident for 
that basis year; or 

(iii) if the payment of the above or other payments is charged 
as an outgoing or expense in the accounts of a business 
carried on in Malaysia. 
 

Provided that in respect of paragraphs (a) and (b), this section shall apply to 
the amount attributable to services which are performed in Malaysia.” (Income 
Tax Act, 1967)  

 
 

Reducing the compliance cost suffered by resident taxpayers due to the imposition of 

WHT was the objective of the Government’s decision to restrict the ambit of the WHT 

to onshore services. The policymaker then decided to confine the ambit of the law to 

onshore services only.  
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In 2017, the Government changed its policy decision which was made earlier in 2002 

where the restriction on the scope of the application of the provision on WHT was 

removed.  With the amendment in 2017 through the Finance Act 785, the ambit of the 

law was again broadened to cover both onshore and offshore services where a non-

resident is subject to WHT on any services rendered by the non-resident. The IRB also 

issued a Practice Note 1/2017 on 23rd June 2017, as shown in Appendix B1, to explain 

the application of the new amendment. The amendment to the ITA 1967 had adversely 

affected taxpayers as they were now subject to tax. Hence, the issuance of the Practice 

Note was necessary to explain some uncertainties raised by the taxpayers, primarily 

issues arising for the contract of services signed by a non-resident before the effective 

date of the amendment as such the payment for services should not be subject to WHT 

before the change in the law (Practice Note 1/2017, 2017).  The Practice Note sought 

to explain to taxpayers that the test to determine whether such services are subject to 

tax depends on the timing as to when the foreign service provider performs the 

services. Whilst another Practice Note was issued to explain the implication on the 

amendment to section 15A of the ITA 1967 on the current Double Taxation Avoidance 

Agreements entered by the Government of Malaysia (Practice Note 2/2017, 2017). 

 

Before action research cycle two could commence as detailed out in Chapter Four, the 

researcher had already started collecting as much information regarding the 

stakeholder’s perception of WHT as possible, including the industry players. The 

engagement with the industry players during a conference formed the basis for the 

action research cycle. The researcher was invited by the Malaysia Digital Economy 

Corporation (MDEC) to present a paper on WHT. In the conference, the researcher 

presented a paper on the legal aspects and treatment of the IRB on WHT under section 
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4A(ii) of the ITA 1967. MDEC was formerly known as the Multimedia Development 

Corporation. It is a government-linked company. Its core functions include 

encouraging investment in the Multimedia Super Corridor (MSC) Malaysia area and 

investment in MSC business. The topic chosen by the researcher at the request of 

MDEC was to disseminate information to potential investors to Malaysia of the impact 

of the amendment on the WHT provision for “special classes of income” in 2017. 

Following the amendment to the law, WHT is imposed on services performed in 

Malaysia as well as outside Malaysia. The researcher noticed during the question and 

answer session that the industry players were gravely concerned about the new law 

that imposes WHT on foreign service providers, especially in the area of digital 

services, such as cloud services. Most of the participants in the conference had 

subscribed to some digital services such as “the cloud services,” but the payment to a 

foreign service provider was not subject to WHT before the change of the law. Thus, 

the industry players sought for clarification on the imposition of WHT on foreign 

service providers after the amendment. One of the critical concerns raised by the 

conference participants is the imposition of a penalty for failure to deduct WHT and 

no claim for a deduction for failure to withhold the tax of the non-resident or foreign 

service provider. Hence, the knowledge and information gathered by the researcher 

from the engagement with the industry players during the session showed a lack of 

understanding and misconception by the industry players on the WHT provision. The 

invitation letter and the slides presentation are attached as Appendixes D1 and D2, 

respectively.  

 

The amendment in 2017 to remove the restriction on the application of the WHT 

provision was short-lived as the Government decided to exempt the WHT impact on 
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non-resident. In line with this policy decision, the Income Tax (Exemption)(No.9) 

Order 2017 was gazetted on 23rd October 2017 and took effect retrospectively from 

6th September 2017, as shown in Appendix B3.  It is noted that the Exemption Order 

was issued by the Minister of Finance just ten months after the law was passed to 

exempt a non-resident from WHT regarding the income originated from Malaysia 

from services provided by the non-resident outside Malaysia. With the exemption 

order issued by the Minister, the ambit of the law is again narrowed down to onshore 

services only. The exemption order indicates that the Government had revived the 

policy decision made in 2002. Consequently, the IRB issued the Practice Note 3/2017, 

as shown in Appendix B2, to explain the impact of the exemption order to offshore 

and onshore services rendered by a non-resident. The Practice Note illustrates in detail 

the effect of the exemption to contracts of service signed during the “transitional 

period” where the foreign service provider is subject to tax on any services regardless 

of whether it is an onshore or offshore service provided between 17th January 2017 and 

6th September 2017 (Practice Note 3/2017, 2017). 

 

The critical narrative of events of the Government’s changing stance about the WHT 

law suggests the Government’s inconsistent policy decision deemed to be primarily 

contributing to taxpayers’ uncertainties in interpreting WHT. Another critical issue 

concerning the interpretation of the WHT provision is whether it applies to technical 

services only or both technical and non-technical services. Taxpayers interpret that it 

applies only to technical services. This interpretation was demonstrated in SGS 

Singapore (Pte) Ltd v DGIR (2000), where the High Court had overruled the SCIT 

decision. The Court held that the SCIT was wrong in its interpretation of the WHT 

provision. The Court decided that the income made by the non-resident company was 
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a business income within the context of the DTA between Malaysia and Singapore as 

the agreement overrides the domestic law. As the non-resident did not execute the 

business activities in Malaysia, such income was not subject to tax in Malaysia. The 

income is taxed in Malaysia if the non-resident carries out his/her business through a 

PE in Malaysia. 

 

It is further noted that another critical problem faced by Malaysian payers is the burden 

to bear the WHT of a non-resident. This situation arises in the case where a foreign 

service provider insists they are paid in full for the services rendered without having 

to deduct the WHT portion. The arrangement will increase the cost of doing business 

to Malaysian payers. To illustrate this point, as shown in example below, the gross 

amount of services to be paid to a foreign service provider is RM100,000.00. The 

payment is subject to WHT since the services fall under the ITA 1967. A local payer 

must deduct the WHT of the non-resident and remit to the DGIR the amount of 

RM10,000.00 within 30 days from the amount “paid or credited” to the non-resident 

or foreign service provider. Once the amount of WHT is remitted to the DGIR, 

according to the ITA 1967, the amount to be allowed as a deduction to the local payer 

is RM100,000.00. The foreign service provider should be paid RM90,000.00 (the net 

amount) after deducting the WHT. However, in most cases, the foreign service 

provider would demand that the payment for the services performed by them should 

be RM100,000.00 (gross amount). In this case, the local payer would have to bear the 

WHT of RM10,000 together with the amount of service fee of RM100,000.00 paid to 

the foreign service provider. However, the amount to be allowed as a deduction to the 

local payer would only be RM100,000 instead of RM110,000.00, as reflected in the 

profit and loss account. This illustration shows an increase in the cost of doing business 
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for the local payer. Here again, a question remains on whether or not the WHT 

provision is clear. 

Example of the Computation of WHT: 

Gross fee = RM100,000.00 

WHT (10%) = RM10,000.00 

Net amount = RM90,000.00 

 
 

1.3 Problem Statement 
 
As mentioned in some of the earlier paragraphs, the WHT is vital to impose tax on 

non-resident. The imposition of WHT on non-residents or foreign service providers is 

crucial to Malaysia as Malaysia is a capital importing country. WHT is a vital 

execution tool to ensure that the payer withholds the tax of the foreign service provider 

or non-resident. Malaysia, like any other tax jurisdictions, imposes the WHT as it is 

the most effective method to collect tax from non-residents. However, globalisation 

has changed how taxpayers do their business by transforming conventional business 

models to digitalized business models. It is one of the challenges faced by the tax 

administration in Malaysia on cross-border transactions where the foreign service 

provider may carry out business without a PE in a country. The growth in cross-border 

trade is increasing that tax authorities must prepare themselves with a clear legal 

framework to address any issues of tax involving cross-border transactions, primarily 

in the era of the digital economy. Thus, an effective and transparent WHT law which 

involves cross-border transaction is considered timely and one of the urgent agendas 

to be addressed by the IRB.  
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The “special classes of income” provision was introduced in the past 36 years. The 

problem is why the drafting of the law does not support the IRBM’s interpretation? 

Why do taxpayers still argue that there is a conflict of interpretation between the 

domestic law and DTA? It is also noted that no amendment has been effected to make 

the law clearer (except the amendment to the scope of the WHT provision in 2002 and 

2017) even though the courts had decided against the IRB (Oil (Asia) Pte Ltd v DGIR, 

1996) and (SGS Singapore (Pte) Ltd v DGIR, 2000). As such, the problem seems to 

become more complicated as the courts have upheld the taxpayer’s interpretation, 

affecting the revenue of the Government. 

 

Further, it is also noted that the non-compliance with the WHT is increasing yearly 

from 2013 until 2015, as shown in Table 1.4. It has been an increase of more than ten 

percent in the number of audit cases between 2013 and 2014 on taxpayers who failed 

to obey the WHT provision for transactions that are subject to WHT. Thus, the concern 

with the problem has motivated the study on the interpretation of WHT obligation and 

to revisit the law to minimise the problem on the interpretation of the law.  

 

Table 1.4 
The Total of WHT Cases Carried Out by the IRB for the Years 2013 To 2015 

Year No. of 
Transactions 

Amount 
(RM 

million) 
 

No. of 
Audit 
Cases 

 
% of 

increase 
 

Amount of 
increased 

(RM 
million) 

2013 55,540 770.98 4,830  6.66 

2014 59,623 858.32 5,429 12.4 7.08 

2015 60,662 847,87 5,598 3.11 4.59 

Source: IRB (2015) 
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The IRB faces a myriad of challenges in enforcing WHT on non-residents, especially 

with the existence of DTA. Despite the introduction of the provision on WHT to tax 

non-resident, the non-resident taxpayers or foreign service providers interpret the 

WHT provision differently. They interpret that the income received from the rendering 

of any services in Malaysia is a business income. Therefore, the Business Profit Article 

of the DTA should be applicable, and the non-resident is taxable if there is a PE or 

physical presence in Malaysia.  It is noted that to taxpayers, the amendment to the 

WHT law introduced in 1983  has not changed the international principle of law on 

PE. Consequently, the research aims to address the problem of the interpretation of the 

WHT and to introduce a revised WHT law successfully. 

1.4 Research Questions 
 
A research question is a crucial part of a study as it gives focus to the research and 

ensures that the researcher is guided correctly in terms of methods and validity. 

Research questions must be framed correctly to achieve the stated research objectives 

of this research. Given the background of the research, it is crucial to gather the 

interpretation from the stakeholders from the IRB and private sectors who are the tax 

lawyers, tax agents and industry players directly involved with the problem. Thus, the 

research questions are, therefore, formulated as follows: 

1. What is the perspective of the tax lawyers and tax agents who play a crucial role 

in advising taxpayers on the WHT provision?  

2. How can the interpretation of the law be improved?  
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1.5 Research Objectives  
 
The research objectives are consistent with the research questions and are spelled out 

as follows:  

(a) To examine the interpretation spectrum of the WHT law.  

(b) To provide clarity and avoid any ambiguities on the law. 

(c) To recommend improvements in the law to the Government.  

 

1.6 Significance of the study 
 
Tax clarity is crucial as it facilitates taxpayers in understanding and conforming with 

the law. The Government’s revenue should come from the taxpayers, whether they are 

residents or not. However, taxing non-residents has been an uphill battle for the IRB 

because the former are apprehensive with the IRB’s treatment of the WHT provision. 

Tax non-compliance with WHT has become one of the significant challenges faced by 

the Government of Malaysia that must be addressed immediately. The findings from 

the research are pertinent to policymakers and the IRB in improving the law for better 

clarity. 

 
Another significant contribution of this study is concerning research methodology. 

Most researchers employed the survey method to study taxpayers’ perception of the 

self-assessment system (SAS) and tax law complexity. Previous research on tax 

complexities had adopted mixed-mode survey research involving focus group 

interviews with IRB officers. However, this study used an action research 

methodology that focuses on the specific area of tax law. As such, this study may 

undoubtedly be a vital contribution to tax policymakers and other tax researchers. 

Also, the researcher has no knowledge of past research on a specific area of WHT on 
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“special classes of income.” Hence, this study can provide an insight into whether 

redrafting the WHT provision would make the law clearer, leading to better 

compliance with WHT.  

1.7  Research Scope 
 
The research focuses on improvement to the existing provision of the ITA 1967. To 

meet the research objectives, data were collected from IRB officers directly involved 

in the implementation of the WHT, private tax lawyers, tax agents, and industry 

players. Since the research aims to solve the problem of the interpretation of the WHT, 

action research methodology is  deemed to be the most suitable.  

 
1.8 Operational Definitions of Key Terms 
 
For ease of reference, this section presents the key terms used in this research and their 

definition as follows. 

Article 7  
 
It is an Article on Business Profit that empowers the contracting state to tax the 

business income of a PE in which the PE is located in that contracting state. 

Article 13  

 
It is an Article on Fee for Technical Services. It is the Malaysian Model of DTA, where 

it empowers the source country to tax the income from technical services as defined in 

the DTA, and the income is deemed to be originated from the source country.   

 
Double Taxation Agreement 
 
The agreement is executed between the Malaysian Government and foreign 

governments to avoid the same income being taxed twice and prevent fiscal evasion 

concerning taxes on income. The “contracting state” refers to parties involved in the 
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agreement. The agreement will determine the allocation of the taxing right of a country 

based on a source or resident basis. 

 
Income Tax Act 1967 
 
An Act of Parliament that imposes the federal direct tax. The IRB is the agent for the 

Government responsible for administering the Act. 

 
Non-resident  
 
A non-resident person includes a company or body of persons who do not have a PE, 

and neither have control and management in Malaysia by virtue of section 8 of the 

Act.  

 
Permanent Establishment 
 
Each DTA defines PE differently. PE generally refers to a fixed place of business in 

which a business is carried out in a contracting state. PE is subject to tax in the 

contracting state in which the PE is located. 

 
Practice Note 
 
The IRB issues a Practice Note immediately after an announcement made by the 

Government on any change in policy decision as reflected in the law. It is issued to 

clarify the tax impact to the taxpayers as a consequence of the change in the law.  

 
Source State 
 
According to a DTA, a source state is a contracting state in which the income 
originates. 
 
 
Withholding Tax  
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Withholding tax is the tool to levy a tax on a non-resident or foreign service provider. 

The WHT rate is provided under the Act. It is imposed based on the gross income of 

the non-resident. However, if a DTA is involved, the rate applicable would be the rate 

agreed by the contracting states, as mentioned in the Double Taxation Agreement.   

 
1.9 Organisation of the Thesis 
 
The thesis consists of five chapters. Chapter one introduces the research background, 

problem statement, research questions, and research objectives. The significance of 

the study and the research scope follow next. This chapter also outlines the key terms 

used and their definitions. Chapter Two reviews the relevant literature, including tax 

complexity, the ITA 1967 and the Self-Assessment System, interpretation of tax 

legislation, judicial pronouncements, DTA and “Fees for Technical Services”, PE, 

United Nation’s Model on Article 12A and the IRB. Chapter Three discusses the 

research design, the action research methodology adopted as a research strategy in this 

research, the justification for the use of the methodology as the research strategy, and 

the action research model, which contains six action research cycles. Chapter Four 

presents the research findings based on the action research model. Each action research 

cycle is summarised in detail. A summary of the key findings is presented using tables 

by describing the diagnosis, action planning, action taking, evaluation, and learning. 

Each action research cycle and the results are explained extensively.  Chapter Five 

discusses the results and their contribution to new knowledge. Recommendations for 

future research works are also offered. 
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CHAPTER TWO 

LITERATURE REVIEW 
 

2.1 Introduction 
 
Chapter Two explains the literature review conducted in this research by reviewing the 

literature to identify the research issues that have not been responded to by past 

research.  The chapter begins with a brief discussion on the role and structure of the 

IRB, followed by the discussion on the ITA 1967 and the Self-Assessment System, tax 

complexities, interpretation of the tax legislation, the judicial pronouncements on the 

provision of the WHT, the DTA and the Fees for Technical Services, the concept of 

PE and the latest development of the United Nations Model on Article 12A. Finally, 

the summary of this chapter. 

 

2.2 The Inland Revenue Board of Malaysia  
 
The IRB is the primary agency under the Ministry of Finance and is accountable for 

the collection and administration of federal taxes across the country. Its primary 

function and role are handling tax administration, including audit, assessment, 

collection, and enforcement of the taxes, which is the main contributor to the income 

of the nation. 

 
1st March 1996 was a historical event to the nation with the establishment of the IRB. 

The IRB was initially a government department known as the Inland Revenue 

Department (IRD). The IRD was set up in 1947. The IRD became a corporate body 
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set up under the Inland Revenue Board of Malaysia Act 1995 (IRBM Act 1995), giving 

it an independent status. It later changed its name to IRB. The corporatisation of the 

IRD by the Government was a significant step to improve the service delivery to 

taxpayers and enhance the efficiency and effectiveness of the collection of direct taxes. 

Efficiency in tax collection is crucial to the Government and the national economy as 

the IRB is the leading Federal direct tax collector for the Government. The IRB 

contributes more than fifty percent of the Federal tax collection each year. Thus, the 

IRB makes it a priority in ensuring that the nation’s revenue target is achieved 

annually. In 2018, the Finance Minister announced that the IRB had successfully 

collected a direct tax of RM137.035 billion, an increase of RM13.72 billion, or 11.13 

percent from 2017. The IRB broke its record set in 2014, which amounted to RM133.7 

billion (Chung, 2019). 

 
On 30th December 2014, the IRB went through another transformation. It was granted 

a self-financed agency and given full financial independence. The IRB is now legally 

funded from its fund established under the IRBM Act 1995. One of the sources of the 

fund is the agency fees from collecting taxes on behalf of the Federal Government. 

The self-financing status received by the IRB not only changes the way the IRB 

manages its human and financial resources, but it has also affected the way it manages 

the taxation systems and services. Now, it is more cautious and meticulous in making 

a decision. The IRB is also given autonomy in managing its personnel to ensure 

excellent services are provided to taxpayers and support the nation’s growth. Despite 

being autonomous, the IRB is still required to conform to all the DTAs signed by the 

Government of Malaysia with other countries. Other than that, the IRB is also 
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responsible for the management of federal taxes, including the income tax and the 

petroleum tax.  

 
The IRBM Act 1995 stipulates that the Minister of Finance, on the recommendation 

of the Board, appoints a Chief Executive Officer who is the DGIR responsible for the 

care and management of the tax laws which includes the ITA 1967 and accountable 

for the daily administration of the IRB. The Board is responsible for the general 

administration of IRB and is involved in strategic planning, analysing the operational 

performance of IRB, and, most importantly, ensuring the adoption of the highest 

degree of corporate governance. Figure 2.1 shows that the Board is headed by the 

secretary-general to the Treasury as Chairman of the Board. The Board comprises the 

Chief Executive Officer of the IRB, the Director General in charge of public service, 

two representatives from the Government, a representative from the Attorney 

General’s chambers, and three representatives from the non-public sector who have 

the standing and experience in financial, commercial, tax, or legal matters. The 

membership composition of the Board is consistent with the business governance 

norms to ensure the check and balance process is in place while enhancing 

accountability and providing flexibility to conclude a decision.  
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Figure 2.1 
Organisation Chart of the IRB 
Source: IRB Annual Report 2016  
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The IRB is responsible for collecting taxes with equality, efficacy, and honesty, as 

stated in Table 2.1.  Like any tax authorities in the world, the IRB’s central vision is 

to be recognised as a capable agency that collects and administers tax effectively to 

enhance the nation’s federal revenue, and ultimately, become the foremost tax 

authority that contributes to the federal tax collection.  

 
Table 2.1 
Corporate Culture of the IRB 
VISION A leading tax administrator that 

contribute to nation building 
 

MISSION To provide excellent tax services by: 
 Improving voluntary compliance 
 Implementing an integral and 

transparent taxation system 
 Increasing operational 

effectiveness through innovative 
processes and information 
technology 

 Enhancing a competent 
workforce 
 

OBJECTIVE To implement effective, fair and 
equitable tax management system 

Source: IRB Annual Report 2016 
 
 

As part of the initiatives on tax reform, the new Government introduced a Special 

Voluntary Disclosure Programme (SVDP) announced by the Finance Minister during 

the 2019 Budget in the Parliament. Taxpayers were eligible to reduced penalty rates if 

they voluntarily disclose any unreported income from 3rd November 2018 until 30th 

June 2019. The SVDP also covers noncompliance with the WHT under the ITA 1967. 

The first phase ended on 31st March 2019, and the second phase started from 1st April 

2019 until 30th June 2019. After 30th June 2019, the penalty rates will range from 80 

percent to the maximum of 300 percent, as provided by the ITA 1967. The Chief 
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Executive Officer of the IRB also released a news media that encourages taxpayers to 

declare their income voluntarily (Special Voluntary Programme, 2018). From the 

overwhelming response of the taxpayers, the Government then decided to extend the 

first phase of the ten percent penalty from 31st March 2019 to 30th June 2019 while in 

the second phase between 1st July 2019 until 30th September 2019, a penalty rate of 

fifteen percent is offered for SVDP made during the period (Program Khas Pengakuan 

Sukarela (PKPS), 2019).  

 
On the latest global development to combat tax evasion and tax non-compliance 

amongst taxpayers, the Inland Revenue Services (IRS) in the United States released a 

press statement on 16th October 2015 that sternly warns non-compliant taxpayers with 

offshore holdings. This issue is becoming more critical with the execution of the 

Foreign Account Tax Compliance Act (FATCA), which is a regulation-imposing 

obligation to tax authorities to exchange information with the IRS regarding US 

persons that may be investing or earning income through non-US institutions. 

Accordingly, the Organization for Economic Co-operation and Development (OECD) 

and Common Reporting Standard (CRS), which refers to a global reporting standard 

introduced for tax purposes in which tax authorities automatic exchange information 

about financial assets held abroad by their residents.  

 

The IRB is seen to be committed to enhancing tax transparency and preventing tax 

evasion, as evidenced by the IRB’s involvement in the Global Forum set up to tackle 

the threats of tax compliance by non-cooperative jurisdictions. Malaysia has been a 

member of the Global Forum since 2009. The IRB has taken steps to enhance the tax 

law in light of the Base Erosion Profit Shifting (BEPS) Action Plans. BEPS refers to 
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tax avoidance schemes that exploit the loopholes and disparities in tax rules to move 

profits from a low or no-tax location. According to the IRB, Malaysia had signed the 

Convention on Mutual Administrative Assistance in Tax Matters (Convention) on 25th 

August 2016 to show the IRB’s support of the BEPs initiatives to execute the automatic 

exchange of information (Inland Revenue Board of Malaysia, 2015).  

 

 
At the international level, the demand for tax clarity and certainty is receiving 

increasing attention that it has become one of the tax issues discussed at the Group of 

Twenty (G20) meeting, founded in 1999. The G20 aims to discuss policy about the 

promotion of international financial stability. The International Monetary Fund (IMF) 

and OECD conducted a survey as a response to the request by G20 member countries 

to work on issues of tax certainty. A report by the OECD for the G20 Finance Ministers 

on Tax Certainty (IMF/OECD, 2017) states that ongoing and frequent differences 

between the legislators and associated guidance by the tax administrators on the one 

hand, and the courts on the other, could also create uncertainty. Based on the surveys 

by the OECD in G20 and OECD countries, the report further indicates that businesses 

reported that ambiguity in tax laws has potential adverse effects on investment and 

location decisions. Issues involving tax treaties, especially in the case of 

multinationals, also seem to be an essential factor affecting tax certainty.  
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2.3 The Income Tax Act 1967 and the Self-Assessment System  
 
The ITA1967 was substantially based on the British system. A draft of the tax 

legislation was prepared by the representative of the British colony to Malaysia and 

passed as Income Tax Ordinance 1947 (ITO) by the Parliament as the principal Act. 

However, the ITO 1947 was repealed and replaced by the Income Tax Act, which took 

effect from 1st January 1968. The Act continues to be the primary source of legislature 

regulating federal taxes in Malaysia.  

  
The basis of income taxation in Malaysia is the territorial scope; the income of any 

person accrued in or derived from Malaysia or received in Malaysia from outside 

Malaysia is taxable as stipulated by the Act. However, from the year of assessment 

1998, a foreign source income remitted to Malaysia is exempt by an exemption order. 

The territorial scope of income must be distinguished from the world income scope. 

Thus, a foreign source of income received by resident companies in Malaysia is 

exempted from tax. However, a company involved in the business of shipping, air 

transport, insurance, or banking business is taxed on a world income basis.  

 
In cross-border transactions, it is fundamental to determine the taxing right of a country 

based on the resident or source state. The principle of the source of income is based 

primarily on the concept of “trading in” and “trading with,” which solely depends on 

the facts of each case. Based on the judicial precedent in Sully v AG (1860), the court 

decided that 

 “Wherever a merchant is established, in the course of his operations, his 
dealings must extend over various places; he buys in one place and sells in 
another. But he has one principal place in which he may be said to trade, viz., 
where his profits come home to him. That is where he exercises his trade.”   
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Hence, it is noted that the principle as laid down in this case, is that a defendant who 

is from the UK who receives a foreign source of income from the United States in 

which he is not a resident is not taxable on the foreign source of income accrued in the 

UK.  

In this research, a non-resident refers to non-resident individuals or companies. Under 

the ITA 1967, the “182 days” rule applies to determine the resident status of an 

individual irrespective of citizenship or nationality. An individual is said to be a 

resident if he or she is present in Malaysia for 182 days, whether consecutively or not. 

On the other hand, a non-resident company is a company, if on a basis year, does not 

have “the management and control” in Malaysia, as stated in the ITA 1967. The 

“management and control” aspect is an important criterion to determine whether or not 

a company is a resident of Malaysia.  The determination of residency is, however, a 

question of fact and depends on the surrounding facts of a case. Based on judicial 

precedents, the test used to determine the resident status of a company is based on the 

controlling authority, which determines the policy of a company. Thus, a company 

may be considered a resident if the directors meet in Malaysia to conduct the 

company’s business affairs regardless of where the company might be incorporated 

and a Public Ruling on residence status of companies was issued on 16 May 2011 to 

explain on the determination of the tax treatment on companies which are resident in 

Malaysia (Public Ruling No. 5/2011, 2011). Therefore, the “management and control” 

of the business is contingent upon how the business is managed.   

 
The ITA 1967 provides that a payer has a statutory obligation to deduct the WHT at 

the rate provided by the ITA 1967 (subject to a lower rate if there is a DTA), as shown 
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in Table 2.2. The tax withheld must be submitted to the IRB within 30 days from the 

payment “paid or credited” to the foreign service provider according to the ITA 1967. 

If WHT is not deducted and remitted the IRB, late payment penalties are imposed on 

the amount of the unpaid tax. Further, deduction on the expenses made is not allowed, 

and no capital allowances will be available on the qualifying capital expenditure paid 

to a non-resident. The IRB can take a civil recovery action to recover the WHT and 

penalties from the payer as a sum to be paid to the IRB. From the year of assessment 

2011, the late payment increase can be imposed on the payer, and the DGIR is legally 

allowed to enforce a penalty for the incorrect return in which the taxpayer had claimed 

the deduction on the payment made to the non-resident without making the WHT 

payment to the DGIR. 

 

Table 2.2  
Witholding Tax Rate Under the Income Tax Act 1967 

Types of Payment WHT rate 

Interest 15% 

Royalty 10% 

Special classes of income 10% 

Non-resident contractor/employee 10%, 3% 

Income of non-resident - Section 4(f) 10% 

Source: The Income Tax Act 1967  
 

In 2000, the Government initiated a big move to change the tax filing system from the 

official assessment system to a SAS. The implementation of the SAS by several tax 

authorities around the world is fundamentally motivated by three objectives, precisely 

the level of voluntary compliance, reducing administrative costs and simplifying the 

tax assessment system.  In the formal assessment system, taxpayers were required to 
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furnish tax returns with relevant information about their income and expenses. Then 

the DGIR would compute and raise the assessment by issuing notices of assessment. 

However, in SAS, the responsibility of making an assessment shifts to taxpayers 

(corporate and individual). Under the SAS, the IRB would accept the information 

contained in the tax return as a basis for computing tax liability, speeding up the 

processing of tax returns considerably. In addition to enhancing the processing time, 

such a system is argued to encourage taxpayers to become more accountable, truthful, 

and keep abreast of current tax regulations by making taxpayers more involved with 

their tax computations process (Palil, 2010). Singh (1999) argued that the 

implementation of the SAS is to achieve a higher degree of compliance and for this to 

happen, he suggested that, amongst others, the law must be kept simple for a 

developing country like Malaysia. 

 

Notwithstanding the introduction of SAS, researchers discovered that the Malaysian 

tax system is becoming more complex, particularly with the introduction of the SAS 

(Hanefah, Ariff & Kasipillai, 2001). Thus,  according to Blackwell (2001), even the 

best-designed tax will not achieve its objective if taxpayers fail to comply and pay 

their fair share of tax. Hence, tax simplicity is crucial to improve compliance (Milliron, 

1985). 

 
Furthermore, in a survey on 60 assessment officers of the IRB, 85 percent of the 

officers perceived that tax non-compliance in Malaysia was either at a serious or very 

serious stage because taxpayers took advantage of the loopholes in the law or were 

ignorant of the law (Abdul, 2001). Improving the level of voluntary compliance, 

reducing the cost of doing business, and simplifying the tax system are the primary 
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purposes to implement the SAS (Isa, 2014). However, these objectives can be only 

achieved if tax complexity is addressed. Sapiei, Kasipillai and Eze (2014)  

demonstrated that tax complexity was an essential determinant of corporate taxpayer 

compliance in Malaysia. Because of the perceived complexity in tax law, taxpayers 

tend to interpret the law in their favour  adding to non-compliance issues. It is also 

noted that based on the ITA 1967 and also judicial pronouncements, the DGIR is 

empowered to ignore the transaction to counteract the effect of any transactions when 

there is evidence that the transactions have the potential of evading or avoiding any 

tax (Syarikat Ibraco-Paremba Sdn Bhd v DGIR, 2013). Palil, Malek and Jagui  (2016) 

in their research to expose the determinants of tax evasion a decade after the SAS was 

introduced concludes that complexity in the tax system which includes the tax law had 

a significant impact on tax evasion.  

 

2.4 Tax Complexity 

 
Research has shown that there are several interpretations of the tax law by stakeholders 

such as companies, accountants, courts and tax agents which may cause disputes with 

the tax authority. The different interpretations given by stakeholders may take various 

forms. One of the reasons for the variations is that the stakeholders' perspective of the 

tax law is different because each stakeholder has its diverse objective (Hasseldine & 

Morris, 2013). According to Freedman (2010) as in Martins, Dinis and Lopes (2018), 

the researchers who undertook to explore the interpretation and tax law changes in 

Portugal, found it difficult to understand tax law as besides its inherent complexity; it 

is also difficult to predict how the courts interpret the tax law and the uncertainty as to 

the extent in which the courts are prepared to consider the nature of the underlying 
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business operation of taxpayers when interpreting the tax law. Researchers agreed that 

tax complexities might be due to the drafting of the tax statute as the tax statute is 

sometimes drafted very explicitly. Nevertheless, on the other hand, it is also found that 

the law is drafted vaguely and complex (Barrick, 2001). Thus, it is essential to master 

excellent language skills to comprehend the tax law and this should start from the 

accounting courses offered in taxation. In a research done to assess the level of English 

language competency and perceptions towards language and content complexities of 

the tax law particularly the ITA 1967 from the perspective of students in taxation 

courses at the tertiary level in Malaysia found that a majority of students lack in the 

English language skills to understand the tax books in English  (Chen & Keng, 2004).  

As mentioned in the preceding paragraph, a research which was done to examine the 

level of readability of the ITA 1967 by using the computer software called FRES and 

F-GL, and on ‘average sentence length” basis found that the level of readability of the 

ITA 1967 and the public ruling issued by the IRB was indeed low  (Saad et al., 2014).  

The research also concluded that ITA 1967 is complex and difficult to understand. In 

another study to examine the taxpayer’s perception on their knowledge and 

complexities of the New Zealand tax law by Saad (2014) found that the participants in 

the research who are salary earners, retirees, entrepreneurs, a student and a welfare 

beneficiary seemed to have insufficient knowledge of the New Zealand tax law. This 

is especially so among the self-employed participants who are expected to face onerous 

tasks in submitting their tax forms to meet their tax obligations yearly.  The research 

also concluded that the lack of knowledge among the participants leads to the non-

compliance. 

Research also found that complexities in the tax laws would create opportunities from 

the loopholes and the grey area of the law for tax avoidance and cause difficulties for 
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otherwise honest taxpayers (Kopczuk, 2006). 

 

A research conducted to examine the role of tax agent under the SAS demonstrated 

that tax agents play an essential role in tax compliance as tax agents assist taxpayers 

in meeting their tax obligations (Isa, Yussof, & Mohdali, 2014). Under the ITA 1967, 

taxpayers must engage certified tax agents approved by the Minister to represent them 

for any matters about their tax affairs. A research was done on the role of tax agents in 

sustaining the Malaysian tax system, and it is found that several internal factors 

influence taxpayers to appoint tax agents, namely tax agents are conversant with the 

technical knowledge, complexity of income tax knowledge, and cost-effectiveness (Isa 

et al., 2014). The appointment of tax agents to resolve taxpayers' tax matters is also 

similar to other tax authorities, such as in Australia (McKerchar, 2001). Previous 

research also indicates that frequent tax changes would cause uncertainty for taxpayers 

(Niemann, 2007). As mentioned in Chapter One, the ITA 1967 has been frequently 

amended during the yearly budget, and there were 36 amendments to the Act as 

reflected in the Finance Bill 2018 for the Budget 2019 (Finance Bill 2018, 2018).   

 

The IRB seems to have taken a wide range of measures in its effort to ensure taxpayers 

understand and comply with the tax legislation. The IRB has issued internal guidelines 

such as private ruling or public rulings to assist taxpayers in having a better 

understanding of the law. To date, 112 public rulings had been issued by the IRB since 

2007, which includes public ruling concerning the specific area of WHT. In 2007, 

section 138A of the ITA 1967 was introduced to allow the DGIR to make the public 

ruling.  Table 2.3 shows the number of public rulings issued by the IRB.  
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Table 2.3  
The Numbers of Public Ruling Published by the IRB from 2007 until 2018 

Year Numbers of Public Ruling 

2007 4 

2008 5 

2009 9 

2010 4 

2011 12 

2012 12 

2013 12 

2014 12 

2015 12 

2016 12 

2017 12 

2018 6 

Total 112 

Source: IRB (2018)  
 
 

The IRB first published the Public Ruling No. 4/2005 (Public Ruling No. 4/2005, 

2005) on WHT imposed on “special classes of income.” The ruling described in detail 

the laws relating to WHT, the types of income which are subject to WHT, the eligibility 

of deduction of tax on the payer from the payment made to non-resident and the 

consequences for failure to make WHT by the payer. The ruling together with the 

addendums was later replaced by the Public Ruling No. 1/2014, in which paragraphs 

3.7 and 3.8 of the Public Ruling No. 4/2005 were deleted (Public Ruling No.1/2014, 

2014). On 5 December 2018, the IRB had published the Public Ruling No. 11/2018 to 
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replace the Public Ruling No 1/2014 in consequence of the amendments to the law 

involving the “special classes of income” (Public Ruling No. 11/2018, 2018).  The 

most significant ruling made by the IRB is the re-grossing issue, which has been an 

impending issue raised by taxpayers. The Public Ruling deliberates that the payment 

of WHT need not be re-grossed if the payer arranges with the foreign service provider 

to bear the WHT of the service provider or non-resident.  

 
Public rulings are issued as guidance to explain to taxpayers the “special classes of 

income” that are subject to WHT. Although public rulings are helpful to taxpayers as 

it may assist taxpayers and tax professionals in understanding the application of the 

law, the court held that IRB officers must follow the Public Ruling issued by the DGIR. 

The court held that the public ruling has no force of law and is not binding on the court  

(NV Alliance Sdn Bhd v Diretor General of Inland Revenue, 2012). Moreover, in Ketua 

Pengarah Hasil Dalam Negeri v Success Electronic Manufacturer Sdn (2012), the 

court held that the specific public ruling issued by the DGIR has no legal effect. As 

can be seen from the case study, the point of contention is regarding the meaning of 

the word “factory,” which is not defined under the reinvestment allowance provided 

under the Act. The IRB had given a narrow interpretation of the word “factory” to 

disallow the taxpayer to claim on areas other than the factory for an incentive of 

reinvestment allowance.  To support their argument, the IRB seems to impose the 

condition on the “production area” for the taxpayer to be eligible for the incentive 

which is not explicitly mentioned in the law. The High Court decided against the IRB 

that the internal ruling or guideline without any legal authority has no force of law. As 

a result of the court decision, diverse interpretations of the law are likely, which give 

rise to deliberate or inadvertent non-compliance by taxpayers. Nevertheless, though 
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the IRB issues public rulings to facilitate taxpayers on the compliance of the tax laws, 

Pope and Abdul-Jabbar (2008) emphasised that the increasing numbers of public 

rulings issued by IRB might add to the increase in tax complexity. 

 

2.5 Interpretation of Tax Legislation 
 

An interpretive research method that allows for an in-depth analysis of the laws and 

cases to provide an insight into the interpretation spectrum of the WHT provision and 

the DTA was adopted in this research. The method entailed a descriptive study and 

review of relevant court decisions and the evolution of the law, especially section 

4A(ii) of the ITA 1967 and the DTA. Previous studies had also used the same 

methodological approach to analyse and compare tax treaty policies in developed, 

developing, and African countries with the OECD and UN Models (Steenkamp, 2014).  

 

In a well-known case of Cape Brandy Syndicate v IRC (1921), the court decided that 

the principle of strict interpretation rule applies to tax law.  Hence, if there is any 

ambiguity in the law, the benefit of the doubt should be given to taxpayers. The 

taxpayers, in this case, were three members of three firms engaged in a wine syndicate 

to purchase a large quantity of brandy from South Africa. Some of the products were 

shipped to the East while the remaining products were sent to London to be blended 

with French Brandy, re-casked and sold at a profit. The taxpayers argued that the 

transaction was capital in nature because it was a speculative and isolated transaction. 

They argued that the transaction from the sale of investment was not taxable tax under 

the Excess Profits Duty. The Crown, on the other hand, argued that the profits in 

question arose from a trade or business carried on by the taxpayers, and the gains made 
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by the taxpayers were chargeable under the Excess Profits Duty. Notwithstanding the 

taxpayer’s argument, the court held that the element of the business transaction by the 

taxpayer existed, and the income from the said transaction was assessable as a trading 

profit under the Excess Profits Duty. The principle, in this case, emphasises that in tax 

law, explicit terms are mandatory. Thus, the rule of strict construction applies. If the 

law is not clear, any ambiguity on the interpretation of the law must be interpreted for 

the benefit of the taxpayer. The decision in the case of Cape Brandy Syndicate has 

been accepted and applied by the Malaysian courts, and similar statements have been 

made in several judgments on tax cases.  

 
In the context of Malaysia, generally, the principle of the interpretation on the TA 

1967, is governed by the Interpretation Acts 1948 and 1967 (Interpretation Acts). 

Section 17A of the Interpretation Acts takes into effect from 25 July 1997.  

 
 “Regard to be had to the purposes of the Act 
 

17A.   In the interpretation of a provision of an Act, a construction that would 
promote the purpose of an Act, a construction that would promote the purpose 
or object underlying the Act (whether that purpose or object is expressly stated 
in the Act or not) shall be preferred to a construction that would not promote 
that purpose or object.” (Interpretation Act, 1948 & 1967) 

 
 
In National Land Finance Co-operative Society Ltd v DGIR (1994), the Supreme court 
said that, 

 “following from the decision in the House of Lord’s case of Floor v Davis 
(Inspector of Taxes), the provisions of the amending Act must be interpreted 
having regard to the Interpretations Act 1948 and 1967. There is, therefore, a 
doubt whether the legislature had intended to impair the existing right of the 
taxpayer and inflict a detriment on it as to take away a vested right under the 
existing law to an exemption from tax. As there is a doubt, the ambiguity must 
be construed in favour of the taxpayer as the exemption from tax has not been 
removed by sufficiently clear words to achieve the purpose.”  
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The issue before the Supreme court was centred on the interpretation of the ITA 1967. 

That is, whether the law was capable of removing the exemption granted to the 

taxpayer under the ITO 1947 (repealed) or otherwise. The evidence clearly shows that 

the taxpayer was a registered co-operative society. It was excluded from paying the 

tax under the ITO 1947. The IRD agreed that after the ITO 1947 was repealed, the 

taxpayer continued to enjoy the exemption under the ITA 1967. Nonetheless, the IRD 

contended that such exemption was removed by an amendment to the proviso, which 

abolished the exemption retrospectively which resulted in the taxpayer being taxed 

from the year of assessments 1977 to 1981. The taxpayer, in this case, amongst others, 

argued vigorously that the amendment to the ITA 1967 was wrong in law and 

unenforceable, especially the intention of the amendment to the ITA 1967 was made 

to remove a taxpayer’s existing and acquired right which is protected by the 

Interpretations Act 1967.  

 
The Judge in the Federal court case deliberated the procedure on how a law is 

interpreted and said the following: 

“The next issue posed by the appellant is whether the 1979 Act as a taxing 
statute should receive a purposive interpretation. … Further, Parliament via 
section 17A of the Interpretations Act 1948 and 1967 requires the court to 
adopt a purposive approach … So, there is no doubt that even a taxing statute 
must be given a purposive approach. In my judgment, section 17A has no 
impact upon the well-established guidelines applied by courts from time 
immemorial when interpreting a taxing statute. Section 17A and these 
guidelines co-exist harmoniously, for they operate in entirely different spheres 
when aiding a court in the exercise of its interpretive jurisdiction. The correct 
approach to be adopted by a court when interpreting a taxing statute is set out 
in the advice of the Privy Council delivered by Lord Donovan in Mangin v 
Inland Revenue Commissioner. … In my respectful view, section 17A of the 
Interpretation Acts 1948 and 1967 neatly fits into, and it's complimentary with 
the third principle in the judgment of Lord Donovan. Hence, the governing 
principle is this. When construing a taxing or other statute, the sole function of 
the court is to discover the true intention of Parliament. In that process, the 
court is under a duty to adopt an approach that produces neither injustice nor 
absurdity: in other words, an approach that promotes the purpose or objects 
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underlying the particular statute, albeit that such purpose or object is not 
expressly set out therein …” (Palm Oil Research and Development Board & 
Anor v Premium Vegetable Oils Sdn Bhd, 2004)  

 
As the ITA 1967 is essentially a penal statute with penalties, the charging provision 

must be provided explicitly in the law to avoid non-compliance with the law (Fatt, 

2019). The strict principle propounded from the cases regarding the interpretation of 

the tax law, in particular, is that the language that imposes a tax must be clear and 

unambiguous to tax a subject matter under the tax law. The Courts will interpret the 

law according to the Parliament’s intention and purpose. If by using the strict 

interpretation rule literally would lead to absurdity, the court may refer to other 

Parliamentary material to facilitate the Court to derive a correct interpretation of the 

law (Freedman, 2010). The Federal Court in the case of Palm Oil Research and 

Development Board & Anor v Premium Vegetable Oils Sdn Bhd (2004) affirmed that 

according to section 17A of the Malaysia Interpretation Act 1948 and 1967, it also 

urges the need of using the purposive approach to statutory interpretation including the 

interpretation of the ITA 1967 (Palm Oil Research and Development Board Malaysia 

& Anor v Premium Vegetable Oils Sdn Bhd & another, 2005). 

2.6 Judicial pronouncements 
  

 
As the law regarding WHT must be clear to ensure better compliance, the examination 

of law is crucial. From the researcher’s observation, the interpretation of the provision 

related to WHT is a primary issue from the appeals submitted before the SCIT and 

courts. Even though past research has shown the complexity of the Act and a low level 

of readability (Saad et al., 2014), no study has considered analysing the interpretation 
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and compliance with WHT. The present study seeks to fill the gap by focusing on the 

interpretation spectrum of WHT.   

 
The WHT law was introduced as a consequence of conflict in the interpretation of 

“royalty” under the ITA 1967  at that time with the DTA between Malaysia and the 

UK, which was confirmed by the Federal court (Director General v. Euromedical 

Industries Ltd, 1983). Malaysia adopted Article 13 on Technical Fees in the tax treaties 

with other countries to complement the domestic law on the WHT provision. However, 

the DGIR was facing challenges in the implementation of the provision and reluctance 

from treaty countries to accept the inclusion of Article 13 in the DTA. The central 

conflict in the interpretation of the law and the DTA was the argument that the payment 

of services to the foreign service provider is a business income. Therefore, in the 

context of a DTA, it is crucial to establish a PE for the income to be taxed as a business. 

This argument had been ventilated in court by the taxpayer as illustrated from the 

following court decisions. 

 
One of the crucial cases decided after the introduction of the WHT provision is the 

case of Oil (Asia) Pte Ltd v DGIR (1996). The case was not reported in any law 

journals. Notwithstanding that, based on the learned High Court Judge grounds of 

judgment, it was held that the income from the rental of the ship is not taxable in 

Malaysia because it is a business income to the taxpayer arising from its business 

activity of letting ships. The taxpayer demonstrated in the court that the rental income 

is not subject to tax in Malaysia as it is a business income that is subject to tax in the 

non-resident state. The court relied on the Business Income Article of the DTA 

between Malaysia and Singapore and decided that the income is not taxable under that 

Article. The court upheld the taxpayer’s interpretation and concluded that since the 
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non-resident has no PE, such income is not taxable in Malaysia. The decision has put 

the IRB in a tough position to implement the WHT provision of the ITA 1967.  

 
Another High Court decision further confirms the principle laid down in Oil (Asia) Pte 

Ltd v DGIR (1996). The principle is that once an income is considered a business 

income to taxpayers, the DGIR cannot tax the non-resident unless there is a PE in 

Malaysia (SGS Singapore (Pte) Ltd v DGIR (2002). The crux of the issue, in this case, 

is the application of the WHT provision of the law in the context of the DTA. That is, 

whether the income from expediting services rendered by a Singapore company is 

taxed in Malaysia. The issue involves the DTA between Malaysia and Singapore. SGS 

Singapore (Pte) Ltd is a company incorporated in Singapore and a resident of 

Singapore. It does not have a PE in Malaysia. It was awarded a contract by Petronas 

Carigali Sdn Bhd to provide third-party inspection and expediting services. The DGIR 

imposed taxes of RM94,477.95 and RM439,836.49 for the years of assessments 1984 

and 1985, respectively, on the services rendered by the Singapore Company under the 

provision. It is not a disputed fact that 98 percent of the services were performed in 

Singapore, and only two percent of the services by the Singapore company was 

rendered to Petronas Carigali Sdn Bhd in Malaysia.  

 

The Singapore Company contended that they are eligible for the exemption under the 

Business Income Article of the DTA as they did not have any physical business 

presence in Malaysia. As such, the income they received from Malaysia should not be 

subject to tax in Malaysia. That is, the said provision is not applicable. The Singapore 

Company was dissatisfied with the imposition of tax on the income they received from 

Malaysia and subsequently appealed to the SCIT. Initially, the decision by the SCIT 
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was made in favour of the DGIR because the said article of the DTA between Malaysia 

and Singapore was not applicable. The article stipulates that the income is not taxable 

unless the Singapore company carries out its business activities locally through a 

physical business presence in Malaysia. The article was deemed inapplicable because 

the income referred to in Article IV of the DTA expressly excludes income of the kind 

in question which the taxpayer derives. In this case, the income was derived from the 

services for supervising the activities of another enterprise. Consequently, it was 

decided irrelevant whether or not the taxpayer had a PE in Malaysia; the domestic law 

must prevail and be applied to the relevant payments received as income by the 

Singapore company. 

 
The Singapore company was dissatisfied with the SCIT’s decision and filed an appeal. 

The argument before the High Court by the Singapore Company was that the SCIT 

had failed to construe a contract and consider the definition as provided in Articles 

II(1)(l) and (IV) and Article on remuneration as stated in Article XII (4) of the 

respective DTA. The appellant eventually succeeded in their appeal. The High Court 

overturned the SCIT’s decision on the basis that the SCIT had erred to construe the 

correct interpretation of the provisions of the DTA as well as the terms of the contract. 

Hence, the High Court decided that the expediting services performed by the 

Singapore company from outside Malaysia are not taxable in Malaysia. The court took 

the position that the income from letting of ship and services were business income to 

the non-residents in their home country. Therefore, in the context of the DTA, such 

income can only be taxed by the DGIR if there is evidence to show a PE exists in 

Malaysia. 
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As a result of both cases above and based on the old DTA between Malaysia and 

Singapore, section 4A(ii) was introduced into the Act. According to  Subramaniam 

(2014), the introduction of the WHT provision on 1st January 1983 further supports his 

argument that the new law did not change the principle of international law of taxation 

in Malaysia. 

 
Another critical issue on the interpretation of the WHT provision is whether the law 

should apply to technical services only or both technical and non-technical services. 

Taxpayers tend to argue and interpret the law that the “special classes of income” only 

apply to technical services, and non-technical services should be removed from the 

interpretation of that section. The landmark case of EPMI or (Esso Production 

Malaysia Incorporation v DGIR, 1996) was an investigation conducted by the IRB 

involving tax planning. In this case, EPMI had grossed up their bills after the WHT 

deduction to ensure that the overseas affiliate was paid in full, as indicated in the 

invoice. In 1993, the IRD raised additional assessments in which the payments made 

to the service provider were added back. In this sense, the IRD did not allow the 

deduction to the payments made to the service providers. EPMI then appealed against 

the assessments to the SCIT on the grounds whether the DGIR was correct to raise the 

additional assessments and determine that the payments made to the service provider 

falls within the ambit of the WHT provision. When the SCIT decided against the 

taxpayer, the latter appealed to the High Court. The taxpayer was again not successful 

in setting aside the decision of the SCIT. One of the critical decisions made by the 

court was that “the law should, therefore, be read as technical advice or assistance or 

services – rendered in connection with technical management or administration of any 

scientific, industrial or commercial undertaking or venture or project or scheme.” 
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Alternatively, the WHT applies to payment of services whether or not the services are 

technical or non-technical.  

 
Despite the landmark decision in EPMI, taxpayers were still not in agreement with the 

interpretation of the WHT. In 2013, another landmark decision on the interpretation of 

WHT under another scope of income, the “special classes of income” was achieved in 

LHDNM v Alam Maritim Sdn Bhd (2014). The Federal Court decided that the income 

under the WHT provision was not a business income but instead a “special classes of 

income,” which means it is not necessary to have a PE in Malaysia for the DGIR to 

tax the income. The case started from the High Court on a judicial review application 

filed by the taxpayer. The taxpayer, Alam Maritim Sdn Bhd, filed a judicial review 

application to set aside the decision of the DGIR to impose a WHT on the charter hire 

payment made to non-residents. Alam Maritim Sdn Bhd was obliged to deduct WHT 

on charter fees paid by the applicant to a Singaporean non-resident operating the 

business of time charter. Alam Maritim Sdn Bhd argued that that the “time charter” 

payment was the business income of the Singaporean non-resident companies. 

Therefore, the Business Profits Article of the DTA and the requirement of an 

establishment of a PE was applicable.  

 

The High Court decided that the income was the business income of the Singaporean 

non-resident companies. Hence, the prerequisite of a physical business presence 

through a PE in Malaysia must be established so that the income of the non-resident is 

taxed in Malaysia. However, the DGIR did not agree with the High Court’s decision 

and later appealed to the Court of Appeal, which upheld the High Court’s decision 

based on the avoidance of the DTA between Malaysia and Singapore that stipulates 
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that when non-resident companies operate their respective businesses, the income 

received by them is taxable as a business income in their home country.  

 

After the Court of Appeal’s decision, the DGIR applied for leave to appeal to the apex 

court, which was granted. Before the apex court, the DGIR again argued for the 

applicability of the WHT provision that the “time charter” payments made to the non-

resident companies were subject to WHT and the income received by the non-resident 

was not a business income. As such, the Business Income Article of the DTA was not 

applicable. The Federal Court unanimously decided that the Singapore companies 

were subject to WHT on the “time charter” payment. According to the judge, “With 

the introduction of the said provision read together with articles II and IV of the DTA, 

the Government of Malaysia might tax a non-resident company’s income, categorized 

as “special classes of income”, with the previous fear of the spectre of a PE having 

been established in Malaysia.” The court further decided that “In the course of 

construing the relevant provisions of the Act and the DTA, nothing unjust or absurd in 

the purpose of the Parliament was found.” 

 
Despite the apex court’s decision, the issue of the correct interpretation of the WHT 

provision is not resolved. According to Subramaniam (2014a), the Federal Court case 

has no general application because the decisions apply to the facts of that case only. 

Therefore, the correct interpretation of WHT is still an issue for both taxpayers and the 

IRB.  

 
After the apex court decision, the Court of Appeal in Teraju Sinar v DGIR (2014) 

followed the decision in Alam Maritim’s case. The case involved the non-deductibility 

of expenses of the payments made by Teraju Sinar Sdn Bhd to a Singapore business 
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entity in Singapore for handling and repackaging services provided by the entity. The 

DGIR had disallowed the payments because Teraju Sinar Sdn Bhd failed to deduct 

WHT under the ITA 1967. The core issue in the case is whether the income of the 

Singapore entity is to be considered as derived from Malaysia. The court decided that 

the provision was applicable because the ITA 1967 is the authority to impose the tax 

and not the DTA; the DTA is only available to give relief by way of credit or exemption 

method. However, in DGIR v. Teraju Sinar Sdn Bhd (2014), tax practitioners argue 

that if the court found that the “special classes of income” are applicable, the WHT 

still cannot be imposed because there was a conflict between the DTA Malaysia and 

Singapore. According to the section132 of the ITA 1967, the DTA should prevail if 

there is an inconsistency of the interpretation between the DTA and the Act. Therefore, 

WHT is not applicable. The decision explicitly shows that the law is ambiguous 

(Subramaniam, 2014b). 

2.7  Double Taxation Agreement and “Fees for Technical Services”  
 

DTA is a complex concept in international tax. The question of the imposition of tax 

is difficult, especially if a non-resident is involved. Thus, the PE criterion is commonly 

used in DTA to determine whether a particular kind of income is taxable in the country 

where it originates. Tax issues on the determination of profit are considered one of the 

critical concerns in cross-border transactions. In countries with different tax systems 

and variable tax rates, cross-border price manipulation by multinationals to generate 

maximum income with minimum tax impact is a possible concern. While cross-border 

services in the era of globalization can comfortably do without a physical presence of 

service providers, enabling a non-resident to become substantially involved in another 
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state’s economy, this type of service may extend to digital services, which could fall 

under the ambit of the WHT provision.  

 
In the era of globalization, developing countries have resorted to double taxation 

agreements to attract foreign direct investment (Steenkamp, 2014). Indeed, a country’s 

double taxation agreements are one of the factors considered by investors before 

investing in a country. A developing country like Malaysia must be extra cautious 

when formulating its double taxation agreements so that the agreements would be 

useful not only to combat tax avoidance but also ensuring the flow of foreign direct 

investment into the country. The substance of a DTA varies between countries. It is 

drafted based on the trading and investment of a country, and the foreign direct 

investment is at the forefront of developing a country's primary considerations. In 

formulating such an agreement, guidance is made to the OECD Model (Model Tax 

Convention on Income and Capital) and the UN Model (United Nations Model Double 

Taxation Convention Between Developed and Developing Countries). The OECD 

Model guides both members of the OECD countries and non-member OECD countries 

to solve common problems in international taxation (Owens, J., & Bennett, 2008). The 

UN Model is mostly adopted by developing countries (Song, 2011). In Malaysia, the 

model of the DTA is based on a combination of both the OECD and UN Models.  

 
Typically, the type of income that is taxable in Malaysia includes income from a 

business that originates in Malaysia. The provisions of the DTA apply to persons, who, 

amongst others, include an individual or a company, and it applies to all taxes imposed 

on income. The provision covers all taxes imposed on total income or elements of 

income, including taxes on gains from the alienation of movable or immovable 

property and taxes on the total amount of wages or salaries.  
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Regarding “special classes of income,” a non-resident may be taxed twice for the same 

income, which results in double taxation. Similarly, a non-resident is subject to tax by 

the source state where the income originates and equally taxed in the state of resident 

in which the non-resident’s company is incorporated. For instance, a non-resident 

company that is incorporated in country A derives its income in the form of a 

management fee from Malaysia. Malaysia, being the source state where the income 

originates, imposes WHT on the payer to deduct the tax of the non-resident company. 

Country A, on the other hand, as the country of resident, may also tax the same income 

of the same non-resident company for the business income generated in the home 

country or resident country. In this case, the issue of double taxation may arise. 

 

The issue of double taxation can be avoided by coordinating the rules on cross-border 

transactions under the DTA and therefore avoid the double taxation issues. A DTA is, 

therefore, an agreement that is resolved between two states to avoid tax liability in one 

of the states (or sometimes in both states) from being taxed on a similar income (or 

capital) in both states. Hence, the objective of a DTA is to avoid double taxation and 

prevent fiscal evasion. The parties involved in the DTA are called “the contracting 

states,” and the scope of a DTA applies to residents of one or both contracting states. 

The DTA plays an essential role in determining the taxing right of a country to which 

the agreement is resolved. The general international principle on DTA is that it does 

not impose tax liability (Walter Wright (Singapore) Pte Ltd v DGIR, 1990). The DTA 

merely gives relief. To date, Malaysia has entered into 72 effective DTAs. According 

to the Act, these agreements must be ratified by the Parliament, and the ratification is 

complete after an Order is laid before and passed by Parliament. Once passed, a Double 
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Taxation (Relief) Order is part of the law as the statutory order remains in force. In 

general terms, the Articles of a DTA can be divided into six major groups comprising 

the scope of DTA, definition provisions, substantive provisions, elimination of double 

taxation, anti-avoidance provisions, and miscellaneous provisions. For simplicity, the 

principal scope of the DTA is tabulated, as in Table 2.4. 

 
Table 2.4  
The Major Scope of the Double Taxation Agreement  

Scope 
Provisions 

Definition 
Provisions 

Substantive 
Provisions 

Articles for 
Elimination 
of Double 
Taxation 

Anti-
avoidance 
Provisions  

Miscellaneous 
Provisions 

Article 1 
(Personal 
Scope) 

Article 3 
(General 

Definition) 

Income Article 23 
(Alternative 

Form) 
 

Article 9 
(Associated 
Enterprise) 

Article 24 
(Non-

Discrimination) 

Article 2  
(Entry Into 

Force) 

Article 4 
(Residence) 

Capital 
Gains 

Article 23A 
(Exemption 

Method) 

Article 26 
(Exchange 

Information) 

Article 27  
(Diplomats) 

Article 30 
(Termination) 

Article 5 
(Permanent 

Establishment) 

Capital to 
allocate 
taxing 

jurisdiction 
between 

two 
contracting 

states 

Article 23B 
(Credit 

Method) 

 Article 28 
` 

   Article 25 
(Mutual 

Agreement) 

  

Source: IRBM (2018) 
  
Based on international law, the interpretation of a business income is such that no tax 

is levied on a non-resident person’s business if that person has no PE in the source 

country. Tax will only be imposed on the income attributable to the PE. As such, gains 

or profits from a business of a foreign enterprise are liable to be taxed in Malaysia only 

if the foreign enterprise operates in Malaysia by way of a PE. This is further 
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substantiated based on the Article on Business Profits under a DTA where the profits 

of an enterprise of one of the treaty partner countries from the providing of services 

are taxable unless the profits are attributable to a PE situated in the other treaty partner 

country.  

 

One of the significant issues faced by the Government or the IRB in a treaty negotiation 

is the interpretation and implementation of “Fees for Technical Services,” which is 

based on the Malaysian DTA Model.  Article 13 on “Fees for Technical Services” of 

the Malaysian DTA Model has been introduced in consequence of the introduction of 

the WHT provision. Malaysia, Vietnam, and Indonesia are the only countries to have, 

in the past, successfully pursued a policy of including fees for technical services in 

some of the tax treaties (Michel, 2018). Article 13 is introduced to tax technical fees, 

and this interpretation is consistent with the domestic law, which categorizes the 

income of a non-resident in consideration of services provided in respect of “technical 

advice, assistance or services” as “special classes of income.”  Generally, technical 

fees under the DTA between Malaysia and other countries are defined as “payments 

of any kind to any person, other than to an employee of the person making the 

payments, in consideration for any services of a technical, managerial or consultancy 

nature” (Agreement between the Government of Malaysia and the Government of the 

Republic of Singapore for the avoidance of double taxation and the prevention of the 

fiscal evasion of taxes with respect to taxes on income, 2007). 

 
Despite the interpretation by the IRB, as emphasised earlier, there have been 

disagreements raised by the countries with whom Malaysia had negotiations that the 

IRB’s interpretation is inconsistent with the international principles of taxation. For 
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instance, a DTA was signed between the Government of Malaysia and Australia, 

between the Government of Malaysia and Turkmenistan, and between Malaysia and 

Japan on 9th February 1999 (Double Taxation Agreement between Malaysia and Japan, 

2011). The DTA between Malaysia and Japan clearly shows that Article 13 is not 

included in the DTA. As a result, the Government of Malaysia has no right to tax on 

fees for technical services. The Government of Malaysia is allowed to tax the business 

income of the non-resident of the other contracting state if there is a PE in Malaysia. 

Consequently, Article on Business Profit is applied. 

 
The DTA between Malaysia and Singapore was signed on 5th October 2004 which 

explicitly spells out the acceptance of the Republic of Singapore regarding Article 13 

on Technical Fees. However, “technical fees” can only be taxed subject to a condition 

that the services are performed by the non-resident in Malaysia as provided for under 

paragraph 4 of that DTA. The term “technical fees” used in the Article means 

“payments of any kind to any person, other than to an employee of the person making 

the payments, in consideration for any services of a technical, managerial or 

consultancy nature.” With the inclusion of Article 13, a non-resident is eligible for a 

lower WHT rate of five percent (compared to ten percent WHT rate based on the 

domestic law) for any services which fall under the definition of “technical fees.”  

 

On the other hand, Japan is apprehensive about accepting the Article on Technical 

Fees. According to the DTA between Malaysia and Japan, Malaysia can only tax a 

non-resident if it carries out business through a PE in Malaysia based on Article 7 of 

the DTA between Malaysia and Japan signed on 19th February 1999 and Article 7 reads 

as follows: 
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“(1) The profits of an enterprise of a Contracting State shall be taxable only 
in that State unless the enterprise carries on business in the other Contracting 
State through a permanent establishment of the enterprise situated therein. If 
the enterprise carries on business as aforesaid, the profits of the enterprise may 
be taxed in the other State but only on so much of them as is attributable to that 
permanent establishment.” 
 

 

The Government of Malaysia has adopted several alternatives to circumvent the issue 

on the interpretation of WHT when the contracting states are apprehensive about 

accepting the Article on “Fees for Technical Services.” The following alternatives 

have been used: 

 

(a) Article on Royalty 

In cases where the contracting states are sceptical on accepting the 

Article for “Fees for Technical Services,” the alternative that has been 

adopted by the Government of Malaysia is to include such Article as 

part of the “royalty” definition under Article on Royalty. Generally, the 

“payments of any kind for the consideration for the use or the right to 

use industrial, commercial or scientific equipment, knowledge or 

rendering of any services or assistance of a technical, managerial or 

consultancy manners” fall under the Article on royalty.  

(b) Article on Permanent Establishment 

Another alternative adopted by other countries is to define the technical 

fees as part of a PE definition. Thus, the imposition of tax on technical 

services is subject to the PE test by the Article on PE.  
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Table 2.5 shows the list of contracting states that have accepted tax on technical fees 

by the Government of Malaysia under the “Royalty” Article or the “Permanent 

Establishment” Article.  

 

Table 2.5 

List of DTAs on “Royalty” and “Permanent Establishment” 

No. DTA “Royalty” “Permanent 
Establishment” 

1. DTA between Malaysia 
and Denmark 
 

√  

2. DTA between Malaysia 
and Finland 
 

√  

3. DTA between Malaysia 
and Germany 
 

√  

4. DTA between Malaysia 
and New Zealand 
 

√  

5. DTA between Malaysia 
and Saudi Arabia 
 

√  

6. DTA between Malaysia 
and Spain 
 
 

 √ 

7. DTA between Malaysia 
and Australia 
 

 √ 

8. DTA between Malaysia 
and Sri Lanka 
 

 √ 

Source : IRBM (2018) 
 

 

To date, about 25 percent of the Malaysian DTAs deal with fees for technical services 

(Michel, 2018). The rate of WHT imposed under the DTA ranges between five and 

ten percent. One of the first countries quite recently agreed to include Article 13 which 
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covers the payment for technical services is the Slovak Republic. The DTA was signed 

on 25th May 2015 and effective from 1 January 2017 (Double Taxation Avoidance 

Agreement between Malaysia and the Slovak Republic, 2017). 

2.8 Permanent Establishment  
 

PE is an essential area in any DTA as it determines whether a particular kind of income 

is or is not subject to tax in the country where it originates. By executing a DTA, a 

developing country may provide certainty to foreign investors concerning the issue of 

taxation in addition to the relief of double taxation. According to the OECD as in 

(Steenkamp, 2014), the OECD noted that in order to encourage cross border trade, 

certainty and stability on two crucial areas, namely, the PE and transfer pricing must 

be established. In other words, a contracting state in a DTA will determine its taxing 

right based on the PE Article provided in the DTA. Generally, a contracting state 

cannot impose tax if a non-resident’s business has no PE in that contracting state. For 

instance, interrelated sales and purchases may occur between related companies, 

whether through a PE or branch or associate company located within Malaysia or 

elsewhere, and the prices may vary. Legally, the profits determined by each enterprise 

would be the same profits one would expect in an arm’s length transaction. However, 

if the enterprise is set up in countries with a low tax regime, the enterprise is likely to 

engage in a tax evasion scheme to channel the profits away from a PE, which would 

be subject to tax in a country where the PE is situated. 

 
The Malaysian model of DTA on PE aspects are almost similar to the PE definition as 

in the OECD Model Tax Convention. Several DTAs concluded by Malaysia with other 

countries may vary on the conditions for assessing the existence of a PE in a foreign 
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country. For instance, the period for which the place of business has to be maintained 

to create a PE is determined during the DTA negotiations.  Hence, the definition of PE 

in a DTA varies from country to country. Once a PE exists in a country, the income 

attributable to the PE may be taxed by the country in which the PE is situated.  

 
Even though the concept of PE has a long history, its practical application and 

implementation have raised several problems to taxpayers and tax authorities based on 

abundant articles and legal cases on what establishes a PE (United Nations, 2017). PE 

generally means a fixed place of business. In the earlier Malaysian DTA with other 

countries, the general term of PE adopted in those DTAs was “a place of management, 

a branch, an office, a factory, a workshop or a mine, an oil or gases well, quarry or any 

other place of extraction of natural resources. However, in the new DTA between 

Malaysia and Singapore, signed on 5th October 2004 and effective on 1st January 2007, 

the term PE under Article IV of the Agreement means a fixed place of business through 

which the business of an enterprise is wholly or partly carried on. The term PE shall 

include notably “a place of management, a branch, an office, a factory, a workshop; a 

mine, an oil or gas well, a quarry or any other place of extraction of natural resources; 

and a building site or construction, installation or assembly project, which exists for 

more than six months.” 

 

2.9 United Nation’s Model on Article 12A 
 

Recently, the UN had issued a new treaty and commentary update of the UN’s 2011 

model tax treaty, reflecting changes approved in April 2017 by the UN Committee of 

Experts on International Cooperation in Tax Matters. The significant change made by 

the UN Committee is about the introduction of a new Article 12A on Technical 
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Services Fees, which sets the definition and allocation rules dealing mainly with fees 

for technical services. The rationale for introducing Article 12A in the UN Model is to 

cater for cross-border foreign service providers, who can be subject to tax in a state 

even though the foreign provider service has no PE located in a source state or the fees 

are borne by a PE or fixed base located in the resident state (Martin J, 2018).  

 
Before the introduction of Article 12A, the UN Model Convention provided a limited 

scope of taxation in respect of technical services. An enterprise is only taxable if there 

is a PE in a contracting state. Thus, the Business Profits Article would be applicable 

in such a situation. Some countries did not share the same interpretations of technical 

services. The uncertainty by faced by taxpayers and tax authorities concerning this tax 

treatment of fees for technical services was unwarranted as the difference in 

interpretation would also result in legal disputes to both taxpayers and tax authorities.  

 
The issue of fees for technical service is extremely critical, especially to developing 

countries as they are the capital importer countries of technical services. The issue 

becomes more critical because technical fees may involve BEPs as such fees are 

generally allowed as a deduction against a country’s tax base if the payer is a resident 

of the country. However, the resident country is not allowed to tax such fees according 

to the UN Model Convention, and this may give a tax advantage to foreign service 

providers over domestic service providers. To circumvent the issue of possible BEPs, 

the international principle that fees for technical services can only be taxed if there is 

a PE or a fixed base was given a priority by the UN Committee of Experts, given that 

business models have evolved with the rapid changes in modern economies, especially 

in cross-border services. It is now possible for an enterprise resident in one of the 

contracting states to be substantially involved in another state’s economy without the 
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need for a PE or fixed base in that state and without any substantial physical business 

presence in that state (Michel, 2018). Thus, the introduction of Article 12A is timely 

and applauded, particularly by developing countries or capital importing countries.  

 
To Malaysia, the new Article 12A is consistent with the practice that Malaysia has 

been adopting when the domestic law was introduced in 1983. Malaysia is one of the 

countries that has introduced a dedicated Article on a fee for technical services where 

it allows the source country to tax non-residents who provide services to a country 

though they do not have a PE in the country where the services are rendered such as 

in the DTA between Malaysia and Singapore. Some countries have also had already 

included the right to tax fees for technical services within the context of the “Royalty” 

Article of a DTA as researched by Michel (2018). As such, these countries would 

typically have a reformed royalties clause whose scope as “royalties and fees for 

technical services” amalgamated in Article 12 on royalty (Michel, 2018). 

 
The UN Model has given an exhaustive definition of fees for technical services as 

payments for managerial, technical, or consultancy services. Based on the commentary 

to Article 12A, the managerial, technical or consultancy services must be based on 

specialised knowledge, skill, or expertise.  The introduction of the new Article 12A 

allows a source country to subject to tax the fees for technical services received by a 

non-resident. However, according to Michel (2018), there is a possible overlap 

between Articles 12A, 12 (Royalty), 14 (Independent Personal Services), and 5 

(Permanent Establishment), which can be addressed by determining the nature of 

payment made to the non-resident.  
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2.10 Summary  
 

The interpretation of the law has been a vital subject of the research. Ambiguity and 

complexity are the main areas of the literature review carried out by the researcher. 

Hence, the chapter describes the review of seven aspects of literature, namely tax 

complexity, the ITA 1967 and the SAS, interpretation of tax legislation, judicial 

pronouncements, DTA and Article on Fees for technical services, PE and Article 12A 

of the  UN Model. The literature indicates that there is a need to revisit the WHT law 

to solve the problem on the interpretation of the WHT and the lack of literature in this 

area makes the research more challenging. In conclusion, this research which looks at 

exploring and developing an improved provision on WHT should make a significant 

contribution to the policymaker and stakeholders who are directly involved with the 

interpretation of the tax law. Further, the methodology of this research is discussed in 

Chapter Three which follows.  
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CHAPTER THREE 

RESEARCH METHODOLOGY 
 

3.1 Introduction 
 
This chapter discusses the action research methodology adopted to examine the 

understanding of taxpayers of the interpretation of the WHT provision so that the 

interpretation of the provision can be improved and a relevant theory proposed and 

developed. To meet these objectives, this chapter first sets to provide background 

information about qualitative and action research. Next, it justifies the choice of the 

action research method and later discusses in detail how the method was carried out, 

including the preparation of focus group discussions, the selection of participants, the 

data collection procedure, and the data analysis.  

 

3.2 Research Design 
 

The choice of the appropriate research strategy and methodology in this study was 

founded on the research philosophy and paradigm of the researcher, that is, how the 

researcher views the world and how the world can be understood. In particular, the 

research was guided much by the “research onion” shown in Figure 3.1 (Saunders, 

Lewis & Thornhill, 2011) in which the research onion is an effective development in 

which a research methodology can be designed.  According to Coxon, Kelly and Page 

(2016), the ontology and epistemology of research form the outer layers that guide the 

research approach, methodological choice, strategies, techniques, etc.  Ontology is 
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concerned with the nature of reality. Epistemology, on the other hand, concerns what 

constitutes knowledge in a field of study. As such, the researcher has to decide the 

research strategy carefully so that the researcher could meet the research objective and 

achieve the purpose of the research.  

 
The research onion guided the present study as follows:   

1. Research philosophy: Interpretivism; 

2. Research approach: Induction; 

3. Research methodological choice: Qualitative method; 

4. Research strategy: Action research; 

5. Time Horizon: Cross-sectional; and 

6. Techniques and procedures: Focus group, semi-structured interviews, and 

literature review. 

 
Figure 3.1 
The Research ‘Onion’ 
Source: Saunders et al. (2011) 
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3.3 Research Philosophy: Interpretivism 
 

Ontological and epistemological beliefs determine the research approach. Ontology 

and epistemology constitute research philosophy. The research onion shown in Figure 

3.1 identifies the following research philosophical stances: positivism, realism, 

interpretivism, and pragmatism. Positivism is a philosophy based on natural 

phenomena derived from sensory experience and logic. Researchers subscribed to this 

philosophy tend to collect data about the natural phenomenon by using systematic 

observations, which involve a model or theory, the presentation of hypotheses, the 

execution of controlled experimental study, the use of inferential statistics to test 

hypotheses, and the interpretation of the statistical results in light of the original theory 

(Ponterotto, 2005).  

 
On the other hand, realism is a branch of epistemology that is similar to positivism in 

that it assumes a scientific approach to the development of knowledge (Saunders et.al  

(2011). Pragmatism is the study that interests the researcher and is of value to the 

researcher only. The researcher adopts different ways deemed appropriate and uses the 

results in ways that can bring about positive consequences within the researcher’s 

value system (Saunders et.al, 2011; Tashakori and Teddie, 1998). Researchers who 

adopt interpretivism need to understand the different roles they have to play as social 

actors. As social actors, the researcher studies people instead of objects. Interpretivism 

is developed from two intellectual traditions, namely, “phenomenology” and 

“symbolic interactionism.” Phenomenology and symbolic interactionism refers to the 

conclusion by the researcher based on the interaction between the researcher and other 

people, whose interpret the meaning of their actions based on their experienced.  
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Holden and  Lynch (2004) suggested a practical guide for researchers when using a 

research approach grounded in subjectivism or objectivism as indicated in Table 3.1 

where it can be seen that several research methodologies belong to the objectivism or 

subjectivism philosophical approach. Nonetheless, as demonstrated by Remenyi et al. 

(1998), the research approach by way of case studies, have been considered to be either 

objectivism or subjectivism philosophical approach, which depends on either it is a 

qualitative or quantitative method adopted by a researcher. The present study was 

founded on strictly interpretivism as an action research approach is adopted.  

 
Table 3.1  
Research Tactics and Their Philosophical Bases 

Research approaches Objectivism Subjectivism 

Action research  Strictly interpretivism 
Case studies  Have scope to be either Have scope to be either 
Ethnographic  Strictly interpretivism 
Field experiments Have scope to be either Have scope to be either 
Focus groups  Mostly interpretivism 
Forecasting research Strictly positivistic with 

some room for 
interpretivism 

 

Futures research Have scope to be either  
Game or role-playing   Strictly interpretivism 
In-depth surveys  Mostly interpretivism 
Laboratory experiments Strictly positivistic with 

some room for 
interpretivism 

 

Large-scale surveys Strictly positivistic with 
some room for 
interpretivism 

 

Participant-observer  Strictly interpretivism 
Scenario research  Mostly interpretivism 
Simulation and stochastic 
modeling 

Strictly positivistic with 
some room for 
interpretivism 

 

Source: Remenyi et al. (1998)  
  



66 

 

3.4 Research Approach: Induction Approach 
 

Based on the interpretivism philosophy, researchers tend to use the inductive approach 

as this approach allows the researcher to have a better understanding of the qualitative 

nature of the problem so that relevant recommendations to address the issue under 

investigation could be offered. However, in investigating the problem, the researcher 

needs to locate the phenomenon in a relevant context. In the case of the interpretation 

of the WHT provision, it is imperative that the provision is located in the context of 

the DTA and the various court cases that result in the conflicting interpretations from 

the original intention of the IRB. 

 
Consistent with the inductive approach, collecting qualitative data from a small 

number of participants and a more flexible structure to permit changes of research 

emphasis as the research progresses was deemed appropriate in this research. Contrary 

to the deductive approach concerned primarily with developing a theory and testing 

hypotheses and moving from theory to data and usually quantitative data, the inductive 

approach, on the other hand, emphasises the development of a theory grounded by the 

data collected. In this case, the inductive approach is customarily referred to as a 

“bottom-up” approach to knowledge in which the researcher uses observations to build 

abstraction or describe a picture of the phenomenon that is being studied (Dudovskiy, 

2018).  
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3.5 Research Methodological Choice: Qualitative Research Method 
 

There are two categories of research, namely, qualitative and quantitative research. As 

the name implies, the distinction between these two types of research lies primarily in 

the methods used to achieve the purpose of the research (refer to Table 3.2). Qualitative 

methods are defined “as the techniques associated with the gathering, analysis, 

interpretation, and presentation of narrative information” (Ducharme, 2014). 

However, quantitative methods involve collecting numerical information.  

 
Focus groups, in-depth interviews, case studies, ethnography, grounded theory action 

research, and observations are some of the data collection techniques in qualitative 

research (Degen, 2017). The data analysis stage in the present research involved 

analysing texts from recorded interviews, published materials or recorded materials 

such as court judgments, finance bills, and budget speeches. Qualitative research was 

the most appropriate choice as the objective of the present research was to examine the 

phenomenon by relying on the experience and interpretations of the taxpayers on the 

law (Stake, 2010). Such an approach contrasts with the quantitative approach when a 

researcher seeks to understand the relationships between variables.  
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Table 3.2  

Distinctions between quantitative and qualitative data 

Quantitative data Qualitative data 

 based on meanings derived from 
numbers 

 based on meanings expressed 
through words 

 collection results in numerical 
and standardised data 

 collection results in non-
standardised data requiring 
classification into categories 

 analysis conducted through the 
use of diagrams and statistics 

 analysis conducted through the 
use of conceptualisation 

Source: Saunders, Lewis and Thornhill (2011)  

 

 

3.6 Research Strategy: Action Research 
 

Consistent with the philosophy and methodological choice, the research strategy 

adopted was action research, which is a novel approach to understanding the 

interpretation of the WHT. By using this method, the researcher sought to take actions 

to improve the implementation and practices related to the WHT provision. According 

to McNiff (2014), the central feature of action research writing is mostly narrative 

where a story is told about how and why the research is undertaken, and what new 

knowledge is discovered or created, making the study dynamic and innovative.  

 
There are numerous types of action research methodologies. Table 3.3 summarises the 

aims, the facilitator’s role, and the relationship between the facilitator and participants 

as demonstrated by Zuber-skerritt (2003). The technical action research is aimed on 

improving the effectiveness or efficiency of educational or managerial development 

which depends on the researcher as the facilitator. Similarly, practical action research 
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is also aimed at understanding and professional development in addition to 

effectiveness. The researcher’s role in this research is considered as Socratic with the 

role of encouraging participation and self-reflection on the participants. The 

emancipatory action research on the other hand, is aimed at the transformation of the 

organisation and the educational system. It is critical for the researcher to determine 

the facilitator’s role and his/her relationship with the participants to decide which type 

of action research to be adopted. In this study, the researcher is a proactive participant 

in the situation and directly involved in the problem. Due to the researcher’s role to 

minimise the interpretation of the law, the emancipatory action research is the 

appropriate action research type to be adopted. With the role that the researcher played 

during the discussion, it will ensure that the barrier between the researcher and the 

participants could be dissolved.  
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Table 3.3 
Types of action research 

Types of action 
research 

Aims Facilitator’s role Relationship 
between 

facilitator and 
participants 

Technical Effectiveness/ 
efficiency of 
educational 
practice 
Professional 
development 

Outside ‘expert.’ Co-option (of 
practitioners who 
depend on 
facilitator) 

Practical 
 

As (1) above, 
Practitioners’ 
understanding  
Transformation of 
their 
consciousness 

The Socratic role, 
encouraging 
participation and 
self-reflection 

Cooperation 
(process 
consultancy) 

Emancipatory As (2) above 
Participants’ 
emancipation from 
the dictates of 
tradition, self-
deception, 
coercion. Their 
critique of 
bureaucratic 
systematisation  
Transformation of 
the organisation 
and the educational 
system 

Process moderator 
(responsibility 
shared equally by 
participants) 

Collaboration 

Source: Zuber-skerritt (2003)  
 

3.6.1  Evolution of Action Research 

 

Action research has a complicated history. Action research existed since the 1920s and 

has developed over time across a broad range of fields, including education, organised 

labour in the US and Europe, and the Catholic Action movement. Kurt Lewin is 
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generally considered the founder of Action Research (Coghlan & Brannick, 2005; 

Dick, 1993; O’Brien Rory; 2001). He first used the term action research in 1946 and 

created the term ‘action research.’ He defined action research as a comparative 

research on the conditions and effects of various forms of social action and research 

leading to social action, using a process of a spiral of steps, each of which is composed 

of a circle of planning, action, and fact-finding about the result of the action  (O’Brien 

Rory, 2001). The salient features of the action research cycles are described as follows: 

 Planning, which begins with a general idea and how to achieve a specific 

objective. Once the planning is successful, the overall strategy of how to 

achieve the target and the decision concerning the first step of action is taken.  

 The second stage is executing the first step. The implementation of the plan is 

then followed by the evaluation of the action. The evaluation stage will show 

whether what has been achieved is above or below the expectation.  

 The findings will give the researcher the opportunity to learn and gather new 

insights, which may result in another circle of planning, executing/action, and 

evaluation. 

 
Action research has been interpreted by management researchers in a variety of ways. 

However, the literature emphasises four themes, which can be described as follows: 

1. The first focus of the research is taking action (Coghlan & Brannick, 2005).   

2. The second phase relates to the involvement of the researcher, particularly in 

collective discussions with participants of a focus group.  

3. The third theme emphasises the cyclical process of “diagnosing, planning, taking 

action, and evaluating,” as shown in Figure 3.2. The action research spiral 

commences with identifying the research issue or problem within a particular 
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context and purpose. “Diagnosis” is sometimes referred to as “fact-finding and 

analysis” to facilitate the researcher to proceed with the action and decide what 

the next action is. Subsequent cycles involve further diagnosis, taking into 

account previous evaluations, planning further actions, taking these actions, and 

evaluating.  

4. The final theme suggests that action research should come up with results that 

could inform other contexts. For academics undertaking action research, Eden 

and Huxham (1996) link this to a specific concern for the development of theory. 

Thus, contrary to other research strategies, action research strategies are very 

rigorous because such research focuses on action to promote a change within the 

organisation.  

 

 Figure 3.2 
The Action Research Spiral 
Sumber : Zuber-skerritt (2003) 
 

Schein (1999) emphasised the importance of employee involvement because 

employees execute the change; hence, they are essential participants in action research. 

An action research strategy, therefore, combines both data gathering and change-
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facilitation. Hence, in this research, the involvement of the IRB employees from the 

legal and assessment department could be seen from the focus group discussions.  

 
The term action research is also known by other terminologies, including participatory 

research, collaborative inquiry, emancipatory research, and action learning. Gilmore, 

Krantz, and & Ramirez (2016, pg 161) defined action research as: 

“Action research … aims to contribute both to the practical concerns of 
people in an immediate problematic situation and to further the goals of social 
science simultaneously. Thus, there is a dual commitment to action research 
to study a system and concurrently to collaborate with members of the system 
in changing it in what is together regarded as a desirable direction. 
Accomplishing this twin goal requires the active collaboration of researcher 
and client, and thus, it stresses the importance of co-learning as a primary 
aspect of the research process.” 
 
 

 
Figure 3.3  
A Detailed Action Research Model  
Source: adapted from Susman (1983) 
 
 

According to Brien (2008), one of the prominent advocates on action research is 

Gerald Susman, who differentiates five processes in action research (refer to Figure 

DIAGNOSING-
identifying or 

defining a 
problem

ACTION 
PLANNING-
considering 

alternative courses 
of action

TAKING 
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selecting a course 
of action
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consequences of 
an action

SPECIFYING 
LEARNING-

identifying general 
findings
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3.3).  Firstly, the problem is identified. Then, data are collected for diagnosis, which 

is followed by a collective deduction of several possible resolutions, from which a 

single plan of action is developed and employed.  Data on the intervention are 

collected and analysed, and the findings are interpreted in light of how positive the 

action has been.  At this point, the problem is re-examined, and the process begins 

another cycle.  This process continues until the problem is solved. When action 

research is adopted, it has the potential to increase the amount of knowledge the 

researcher has learned from the experience. Hence, action research reflects the form 

of cycles of action-reflection, where learning from one cycle informs the next cycle     

(Susman, & Evered, 2012).  

 
Mcleod (2017) provided the most recent review of action research by invoking Kolb’s 

experiential learning style theory. Based on Kolb’s theory, learning involves the 

acquisition of abstract concepts that can be applied flexibly in a range of situations. 

Active learning is seen when the researcher progresses through a cycle of four stages: 

of (1) having a concrete experience followed by (2) observation of and reflection on 

that experience, which leads to (3) the formation of abstract concepts (analysis) and 

generalisations (conclusions), which are then (4) used to test a hypothesis in future 

situations, resulting in new experiences. As such, the action research cycle can also be 

viewed as a learning cycle.  

 
3.6.2 Justification for Action Research as Research Strategy 
 

As a research strategy, action research was adopted in this study because the 

researcher, being attached to the IRB, had personally involved in double tax treaties 

negotiations and observed reservations or apprehensiveness of foreign countries to 
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include the domestic law provision, such as the Technical Fees Article in the treaty. 

Also, the researcher had litigated cases on the interpretation of section 4A(ii) in courts. 

The researcher had also served in the Budget Drafting Committee for the 

Government’s yearly budget.  

 
Citing the work of Dewey and Kolb (1984), Degen (2017) noted that the principle of 

acquiring knowledge from personal experiences reflects an experiential learning cycle 

in Figure 3.4. The cycle begins with a solid background of the researcher’s knowledge 

of the subject matter, followed by a reflective observation based on the researcher’s 

personal experience. As a result of the reflective observation, the researcher could form 

abstract conceptualization and interpret the events. Based on the understanding of the 

events, the researcher could experiment in putting the new knowledge into practice.  

 
Figure 3.4 
Kolb’s Experiential Learning Cycle  
Source: adapted from (Kolb, 1984)  
 

From the researcher’s experiential learning cycles, the critical understanding of the 

interpretation of the WHT is extremely timely as the problem with the interpretation 

seems to be a growing concern of the IRB. Action research is considered as appropriate 

especially for professionals who want to improve their practices (Descombe, 2007). In 
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this context, the research is also considered social research because it involves social 

and daily practices, including organisations (Coxon, Kelly, & Page, 2016). The present 

study reflects a collaborative critical inquiry involving the researcher and the taxpayers 

and other stakeholders who are entangled in the issue of interpretation. In this respect, 

action research methodology was chosen as the most suitable process to solve the 

immediate problem and recommend changes to improve the situation (Zuber-Skerritt, 

2001). This type of research is different from conventional research because the 

researcher has to take responsibility for the change recommended. According to 

Drakesl (2015), the primary value of action research is that it has respect for people 

and the knowledge and experience the researcher brings to the research process. Action 

research stems from the belief in the ability of democratic processes to achieve positive 

social change and a commitment to action.  

 
The researcher’s choice of research strategy was also based on past studies that had 

employed such a strategy. Hussin (2014) used action research in his study on 

developing a prototyping framework for SMEs through integrating design thinking 

and balanced scorecards. His study involved seven primary action research cycles. As 

shown in Figure 3.5, the first four of his research cycles focused on the research 

problem while the remaining action research cycles focused on the research questions. 

The arrows show the transitions from the problem-solving stage to the knowledge 

creation and thesis writing phases. The practical knowledge contribution from his 

research is the development of a process framework that integrates some established 

best practices from business strategies management that will allow small and medium 

enterprise owners and managers to create and implement their innovation-driven 

strategies.  
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Figure 3.5 
Seven Major Action Research Cycles 
Source: Hussin (2014) 

 
Subsequent to Hussin (2014), Che Mee and Hilman  (2016) had also utilised the action 

research strategy in their research. Their research was about identifying sources of 

unnecessary regulatory burdens on business. Eight action research models were 

developed in their research, as illustrated in Figure 3.6. The focus group with the 

experts was also conducted and the data collected from the discussions were 

transcribed and manually analysed. The researcher’s practical contribution was the 

development of the KICM framework, which provides a new practice for the 

regulators to identify the sources of unnecessary regulatory burdens on business.  
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Figure 3.6  
AR Cycles of the Research 
Source: Che Mee and Hilman (2016) 
 
 
3.6.3 The Action Research Context  
 

The researcher was assisted by the IRB officers and tax professionals and legal experts. 

One of the core departments of the IRB involved with the implementation of the WHT 

is the Non-Resident Branch of the IRB. The research involved the legal and assessment 

officers of the IRB, Director of the IRB Non-resident Branch, private tax lawyers, tax 

professionals, and an industry player. The views from the judiciary and a renowned 

lawyer, who is the subject matter expert, were also solicited. 

 
3.6.3.1 Action Research Model 
 

The action research model of the present research consists of six major action research 

cycles as follows: 
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i. Action research cycle 1: A literature review 

ii. Action research cycle 2: Focus group with IRB officers, tax lawyers, 

stakeholders, and tax agents 

iii. Action research cycle 3: Interviews with the Director of the Non-Resident 

Branch  

iv. Action research cycle 4: Drafting of the proposed law and a focus group 

discussion with two participants from the first focus group 

v. Action research cycle 5: A semi-structured interview with a Court of Appeal 

Judge and a renowned tax lawyer  

vi. Action research cycle 6: Thesis write-up 

 
The researcher’s action research model is shown in Figure 3.7. The first action research 

cycle involved a literature review based on the problem statement and research 

questions. Once the problem and research questions had been identified, the researcher 

carried out a deep inquiry through four primary action research cycles to develop the 

knowledge and understanding of the problem under study, which was followed by two 

action research cycles to finalise the research (Hussain & Manaf, 2019).  The action 

research cycle two is to develop the fundamental basis on the interpretation of the law 

from the perspective of the stakeholders from the IRB and the private sectors. The 

action research cycle two was conducted by way of a focus group discussion with nine 

participants. Careful selection of the participants was made based on the participant’s 

experience especially on the application of WHT. With the experience and knowledge 

from the participants, it had given insights to the researcher on the different 

interpretations given by the stakeholders. The topics of discussions during the focus 

group focus mainly on the following areas: 
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(a) Understanding of the participants on the issue on the law 

(b) What is the understanding of the participants on the law 

(c) Whether there is a need to improve the law 

(d) Whether there is a need to remove the law if the law could not be successfully 

implemented 

 

The understanding of the participants is gathered and the data from the discussion with 

the participants are analysed. The researcher conducted the action research cycle three 

with new participants, the IRB Non-Resident Branch Director, tax lawyer and a tax 

agent who are directly involved with the execution and implementation of the WHT. 

An in-depth discussion on the challenges faced by the implementor of the WHT is 

carried out. Based on the evaluation of the action research cycles two and three, the 

researcher developed a draft amendment to the law. Once the draft law is formulated, 

the researcher conducted action research cycle four to gather inputs from the 

perspective of a Court of Appeal Judge and a renowned tax lawyer who is directly 

involved in several litigations in courts disputing IRB’s interpretation on the law. Their 

contributions to the discussions are valuable to the research. Before the final action 

research cycle six of redrafting the law, the researcher had conducted an action 

research cycle five. The researcher conducted the action research cycle five by inviting 

three participants from the action research cycle two from the IRB and the private 

sectors. During the discussion, feedback from the participants were gathered on the 

proposed amendment to the law drafted by the researcher.   
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Figure 3.7  
The Six Major Action Research Cycles 
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3.6.3.2 Participants 
 

The participants involved in the focus group and semi-structured interviews were as 

follows: 

 IRB legal and assessment officers; 

 Tax agents, including a retired officer from the IRB who was personally 

involved in formulating the WHT provision 

 Private tax lawyers 

 Court of Appeal Judge 

 
The participants were experienced and knowledgeable and considered subject matter 

experts of the problem under study. As mentioned in the preceding paragraphs, the 

selection of the stakeholders is made on the basis that they play an essential role in 

advising taxpayers (Isa et al., 2014). Thus, the participation of the non-resident or 

foreign service provider is considered unnecessary. The objective of the cycle 

objective was to generate new knowledge from the understanding of the participants 

about the WHT provision by identifying the issues on the subject matter. Based on the 

new knowledge developed, the researcher tried possible strategies and developed an 

improved WHT law at the end of the cycles. 

          

3.7 Time Horizon: Cross-sectional 
 

An important question to ask when planning a research investigation is to ask oneself 

whether the research is to be a “snapshot” taken at a particular time or more than a 

“snapshot”. Having decided on the research design that is based on interpretivism, 

induction approach, mono-method qualitative, and action research, the researcher 
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decided that the research would be cross-sectional. This is a study of a particular 

phenomenon at a particular time, and a cross-sectional time horizon can be used for a 

qualitative study.  

 

3.8 Techniques and Procedure 
 

3.8.1 Data Collection and Analysis 
 

The analysis of qualitative data involves a rigorous process and should not be seen as 

an “easy option” (Saunders, Lewis, & Thornhill, 2012). Two types of methods were 

used in collecting the data:  oral and in writing. The data from the focus group and 

semi-structured interview discussions were collected in writing. However, the focus 

group discussions were audio and video recorded to ensure reliability. A thematic 

analysis of the qualitative data was then performed. The data analysis involved coding 

and classifying the raw data manually. The qualitative data collected through focus 

group and semi-structured interviews were transcribed and followed with analysis. The 

transcript-based analysis forms the most rigorous and time-intensive mode of 

analysing data (Onwuegbuzie, Dickinson, Leech, & Zoran, 2009). The researcher had 

also utilised the micro-interlocutor analysis in the data analysis where the focus group 

is used as the group analysis which excludes the analysis of individual focus group 

analysis. Hence, any participants who are passive during the discussion and did not 

contribute to the discussion are not acknowledged in the anaylsis (Nordness, 2003).  
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3.8.2 Focus Group  
 

A focus group can consist of uniform or diverse participants and can vary in the size 

from six to twelve participants, and optimally run for 90 to 120 minutes (Krueger, 

2009). The focus group method is more favoured than the Delphi method that is almost 

similar. Although the Delphi technique is a broadly used and recognised method for 

data gathering from participants within their field of expertise, it is a technique to 

develop a consensus on a specific topic (Hsu & Sandford, 2007). However, the aim of 

a focus group is not to reach an overall agreement but help understand the issue at hand 

from as viewed by the experts (Polak, Mishkov, & Williams, 2015). According to 

Rothengatter (2005), the focus group method has high face validity, is inexpensive to 

run, and can produce fast results for policymakers.  

 

A focus group is considered a qualitative method aimed to describe and understand the 

insights, interpretations, and opinions of a selected population to gain an understanding 

of an issue from the perspective of a group of participants (Mangioni, 2013).  However, 

a focus group is not a group interview. It is in-depth research compared to an interview. 

In other words, in a focus group, participants share their knowledge and experience on 

the subject matter. It is a group discussion that is facilitated by a moderator to get 

dynamic views based on the experience of the participants in the group. In the present 

study, the group discussion was arranged to investigate the phenomena concerning the 

interpretation of the WHT and the public rulings. The interactions and dynamics of a 

focus group discussion make it distinct from other methods in qualitative research. 
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3.9 Summary  
 

This chapter describes the research framework used by the researcher. The main 

discussion in this chapter is centered on the qualitative approach by using the action 

research methodology adopted in the research. The justification in adopting the action 

research methodology as the research strategy is also deliberated. The researcher also 

described the Six Action Research Model adopted in the research. In the next chapter, 

the researcher will discuss the findings from the action research methodology adopted 

in the research. 
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CHAPTER FOUR 

RESEARCH FINDINGS 
 

4.1 Introduction 
 

This chapter presents the findings based on the action research model shown in Figure 

3.7, followed by six major action research cycles. The chapter explains in detail each 

action research cycle conducted in this research. The summary diagnosis of the 

findings from each cycle is also explained. The profile of the participants involved in 

the discussions is mentioned. The first action research cycle was the literature review, 

followed by action research in cycle two, which was a focus group discussion with 

nine participants composed of people from the IRB, tax professionals, and private 

lawyers. Action research cycle three was a focus group discussion with three experts, 

of whom one represented the director of the non-resident branch of the IRB, a private 

tax lawyer, and a tax agent. Before the action research cycle four was carried out, the 

researcher had formulated a draft amendment based on the information gathered from 

previous cycles. The draft amendment of the WHT provision was sent to three 

participants from the action research cycle two for their feedback. Action research 

cycle four was conducted to discuss the proposed amendment to the WHT provision 

where two participants from the second action research cycle were invited. Action 

research cycle five involved semi-structured interviews conducted with a Court of 

Appeal Judge and a renowned tax lawyer. Action research cycle six was about the 

thesis write-up.  
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4.2 Action Research Cycle 1: Literature Review 
 

The first action research cycle involved reviewing the literature. The work of the 

researcher was recorded based on diagnosis, action planning, action taking, evaluation, 

and specifying learning, as shown in Table 4.1.  

 

The most important finding from the literature review was that the interpretation of the 

WHT law is disputed and there are divergent of interpretations by the courts on the 

same law. There was no research done to date to identify the interpretation spectrum 

of a specific area of the law of the WHT law. Thus, research on this subject matter was 

warranted to explore the possibility of making the law clearer, and for taxpayers to 

comply with the obligation of WHT.  The best approach to address the problem was 

to have a direct engagement with the experts and the stakeholders who include lawyers 

and tax agents from both the IRB and private sectors. Once the problems involving the 

interpretation of WHT were identified, the researcher would be able to determine the 

source(s) of the problem.  

 
 
4.2.1 Summary Documentation of Action Research Cycle 1 
 
The main finding of the literature review was that the ITA 1967 is a complex law and 

the complexity of the law is caused by several reasons, including the drafting of the 

law. The negative impact of the difficulty in understanding the law may cause non-

compliance with the WHT obligation. Various judicial pronouncements by the courts 

have been seen to contribute to the problem. Once the root cause of the problem is 

discovered, the researcher together with the participants would identify the source or 
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sources of the interpretation of the WHT law. The summary of diagnosis, action 

planning, action taking, evaluation, and specifying learning of Action Research Cycle 

1 is described in Table 4.1. 

Table 4.1 
Brief Documentation of Literature Review 
Stage  
 

Cycle 1: A Literature review 

Diagnosis  The output you expect to achieve in this next cycle, and 
why you are willing to pursue it?  

 The research problem is affirmed through a 
rigorous study of the literature. 
 

 Identification and the appropriateness of the 
research methodology to be adopted in the study. 

 
Action planning What is the expectation from the output? 

 The result from the literature review should form 
the framework for the research. 
 

What are the actions to be taken to achieve those outputs 
and the outcome from the action?  
 

 Selection of participants to participate in a focus 
group discussion. 
 

 To conduct focus group discussions with the 
experts from the IRB and private sectors directly 
involved with the WHT. 
 

 To interview the experts from the Judiciary and a 
renowned tax lawyer. 

 
 To explore the interpretation spectrum from the 

perspective of the experts from the IRB and 
private sectors.  

 
 
 
 
 

Action taking What action is taken, and what output did you achieve? 
 

 A literature review on several topics was carried 
out. The topics include the transformation of the 
IRD and become the IRB, the ITA 1967 and the 
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Stage  
 

Cycle 1: A Literature review 

SAS, tax complexity, interpretation of tax 
legislation, judicial pronouncements, DTA and 
Fees for Technical Services, PE and the UN 
Model on Article 12A. Comparative studies on 
the case law further justified the researcher’s 
study on the subject matter of the problem.  
 

 The outcomes from the literature review 
confirmed the lack of research identifying the 
interpretation spectrum of the WHT law. 

 
 Action research has been determined as the best 

research strategy for carrying out this research 
(Zuber-Skerritt, 2001). 
 

Evaluation How and why these differed (if they did) from what you 
expected? 

 The findings from the literature review further 
support the research’s study on the problem 
arising from the interpretation of the WHT law. 
 

 The action research methodology is the most 
suitable methodology used for the research. 

 
Specifying learning What is the knowledge gathered in terms of the 

organization and methodology, from the action taken?  
 

 The literature review and presentation at the 
invitation of MDEC has provided the researcher 
with a better understanding of the scope of the 
research. 
 

 The literature review has shed light on the 
researcher on how to conduct the action research 
cycles. 

 
 The improved law on WHT is the desired 

outcome of the research. 
 

 
 
The next section describes the focus group discussion conducted by the researcher with 

participants from the IRB and private sectors. 

 

Table 4.1 (continued) 
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4.3 Action Research Cycle Two: Focus Group  
 
A focus group was formed involving nine participants. The identification and careful 

selection of the participants were made based on each participant’s experience and 

professional disciplines. In other words, the tax experts in the respective field. 

Therefore, this method of research is different from that used in prior studies that used 

taxpayers or students as research participants. The demographics of the focus group 

participants considered include age, occupation, and qualification to tap the 

participants' experience in the subject matter of the discussion and give insights into 

the possible tax non-compliance issues of the WHT provision. The objective of the 

focus group was to explore the spectrum of interpretations of the WHT provision and 

its related public rulings from the participants’ points of view. Once the participants 

had been identified, a formal invitation letter was issued to them. The participants were 

invited by way of email as in appendix B1. The focus group discussion was held at the 

IRB, Menara Hasil, Cyberjaya, where the session lasted approximately two hours. 

 
One of the foremost concerns in a focus group discussion is confidentiality among the 

group members and the protection of the sensitive information gathered during the 

interview. To overcome these concerns, a declaration was made by the participants 

before the discussion to protect privacy (Powell & Single, 1996).  

 
The researcher was the moderator to facilitate the discussion. The personal experience 

of the researcher in the subject matter enhanced a dynamic discussion among the 

participants. A brief explanation of the research and area of discussion had been given 

to the participants before the focus group discussion began. The participants agreed 

that their names could be published for this research and that the focus group 
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discussion could be audio recorded. The verbatim of the focus group discussion can 

be found in Appendix A1. 

 
The second action research cycle is critical, where the action is set into motion, and 

the learning process starts. The initial cycle’s objective was to understand and explore 

how the participants of the focus group identify the interpretation of the WHT, 

particularly on the WHT provision and its related public rulings. The knowledge from 

this cycle formed the basis of the research. Thus, the second action research cycle 

addressed the research question one, that is, “What is the understanding of taxpayers 

on WHT on the income prescribed as “special classes of income” under the said 

provision?  

 
4.3.1 Profile of Participants 
 

The participants in the focus group in the second action research comprised the experts, 

as shown in Table 4.2. All participants in this cycle had more than ten years of working 

experience in matters relating to taxation and had extensive experience in income tax. 

One of the participants was a former director of the International Department of the 

IRB, which was directly involved with the DTA negotiations and overseeing other 

matters related to cross- border issues before he retired from the IRB on 18th October 

2005. 
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Table 4.2 

The list of participants of the action research cycle 2 

Name of participants Profiles of participants 

Ms. Adelin Wong Heads of the Tax Practice Group of 
Wong and Partners.  

Mr. Anbualahan s/o Pakanivelu An assessment officer at the Non-
resident Branch of the IRB.  
 

Dato’ Mohd Zaid Ismail A qualified and approved tax agent 
under section 153 of the Act.  

Mr. Muhammad Farid Jaafar Senior revenue counsel of the IRB’s 
Legal Department. 
 

Mr. Mohd Haizam Abdul Aziz Executive Director at PwC Malaysia. 
Ms. Norsalwani Muhd Nor Revenue counsel of the IRB’s Legal 

Department 
 

Ms. Siti Fatma Zuhra Assessment officer at the Non-resident 
Branch of the IRB 

Mr. Vijey R. Mohana Krishna Partner, Head of Tax and Revenue Raja, 
Darryl & Loh, advocate and solicitor.  

Ms. Siti Suhaila Dollah Revenue Counsel of the IRB’s Dispute 
Resolution Department 

 

4.3.2 Findings of the Action Research Cycle Two 

 

The results of the focus group discussion suggest an issue with the interpretation of 

the WHT provision. All participants concurred that the drafting of section 4A(ii) is 

somewhat confusing and complicated. That is, the draft lacks clarity. This situation is 

a critical concern because the law was introduced in 1983 and has been in existence 

for 36 years, but taxpayers still find it difficult to understand, complex, ambiguous, 

and uncertain. It was also found that the users of the Act, such as tax professionals, do 

not have a common understanding of the interpretation of the WHT provision. 

According to Mr. Vijey R. Mohana Krishna,  
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“… the application and appreciation of some of the technical issues vary. … we 
have a very different position even within professionals.  It may be … the 
intention at the time it is made. But of course, the law was introduced such a 
long time ago.” 

 
Ms. Adelin Wong also noted that “I think section 4A(ii) is complicated. Tax principle 

should be simple. Simple to interpret and simple to comply. Because otherwise, we 

cannot comply.” Another participant from the IRB also agreed that the law must be 

simple so that taxpayers could easily understand it. Mr. Anbualahan s/o Pakanivelu 

said, “Make it clear. Put it clear and simple.” Further, the revenue counsel also agreed 

with all the participants that the said provision is a complex law. Mr. Muhammad Farid 

Jaafar said that the “Provision in subparagraphs 4A(i), (ii) and (iii) … is very long, and 

it jumbles up”. 

 
On the issue regarding the public ruling on “special classes of income,” it was found 

that all participants agreed that the public ruling needs a significant improvement. The 

public ruling is difficult to understand, especially to the laymen. Mr. Vijey said that 

“Maybe the ruling is too complicated because they are meant for a sophisticated reader. 

Make it a lot simpler.” Also, an improvement in the language and examples mentioned 

in the public ruling was highlighted by the majority of the participants. One of the 

participants had also commented on the delay on the part of the IRB to issue public 

ruling subsequent from the amendments or changes made to the law in the Parliament. 

One participant had made a distinctive comment on the public ruling where he 

suggested that the public ruling should not be term as “public ruling” but instead 

referred to as a “guideline.” According to Dato’ Mohd Zaid Ismail, 

“Public ruling is not law. It is not a binding law. It is just an interpretation by the 
Lembaga. Perhaps the proper word should be a guideline because the whole 
intention of the ruling to be a guideline, and it can never be comprehensive. It 
can never be inclusive. By so many reasons, because of the changing time, etc.” 
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Dato’ Mohd Zaid Ismail, one of the participants in the focus group, was also the former 

director of the International Department of the IRB. He retired from the IRB in 2005 

and was directly involved in the DTA negotiations during his time working in the IRB. 

He started the discussion by elaborating on the history and rationale of having the 

“special classes of income” provision, which is consistent with the researcher’s review 

of the literature. He explained that the said provision involving non-resident is based 

on the preamble of the law. However, as a result, two main issues arose, namely, a 

resident where Malaysia has a DTA or a resident where there is no DTA signed 

between Malaysia and another country. He further commented that the law was 

introduced after the Euromedical case, and it had caused many complications.  

 

He further made very critical comments on the interpretation of the WHT provision 

based on his experience and effort to convince the treaty negotiator from the 

contracting states to accept the IRBM’s interpretation of the law. He stated that as the 

“special classes of income” involves non-resident and sometimes tax treaties, the 

parties in the DTA must understand the concept and principle underlying a tax treaty 

or DTA. There are many issues regarding the WHT on “special classes of income,” 

especially in the context of a DTA. The main issue on the interpretation is that the 

contracting state is skeptical of the “special class of income” provision. They 

interpreted that the income that falls under the said provision is none other than a 

business income. Hence, Malaysia can only tax the income of a non-resident if the 

non-resident carries out the business through a PE in Malaysia. Mr. Mohd Haizam 

Abdul Aziz also shared the same view in that the income under the said provision 

should be interpreted as a business income. He said, “Your tax authority calls it a 
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special class of income. But from my perspective is my business income and I have 

been taxed in my country.” 

     
The researcher posed a question during the focus group discussion as to whether or not 

it is necessary to have the WHT provision on “special classes of income” or remove 

it. The question was posed based on the researcher’s observation that it is a challenge 

for the IRB to execute the WHT provision because of the uncertainty in the 

interpretation of the WHT provision. Dato’ Mohd Zaid commented that it is necessary 

for the Government to have the provision of law. The researcher was also surprised to 

note that almost all the participants shared the same view. Despite the challenges of 

the uncertainty of the law, the participants contended that Malaysia is a developing 

country and a capital-importing country; hence, there is a lot of capital outflow from 

the country. So, there is a need to have a provision in place to tax non-residents who 

receive income from Malaysia. 

 
Dato’ Mohd Zaid Ismail further explained that the objective of the DTA is to allocate 

the taxing rights and economic development of the contracting states in the DTA so 

that there is a robust economic relationship between the countries. However, he 

emphasized that to achieve this objective, the interpretation of the DTA must be clear 

and transparent. The only participant who had a dissenting view on the need to have 

the law felt that the said provision could be removed because of the lack of clarity and 

certainty in the interpretation of the WHT obligation.  Mohd Haizam Abdul Aziz said, 

“I mentioned just now, keep it simple. Remove it.” 
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Overall, the discussion among the participants was very dynamic. Even though one 

participant was quiet during the discussion, the general view was that the law on WHT 

must be revisited and revised to make it a better law. 

 
The action research cycle two is briefly summarised in Table 4.3.  
 
Table 4.3 
Brief Documentation Of Action Research Cycle Two 
Stage Cycle 2: Focus group discussions 
Diagnosis  The output you expect to achieve in this next cycle, and 

why you are willing to pursue it?  
 The contribution from the participants in the focus 

group from the perspective of the IRB and private 
sectors such as legal and tax.  
 

 In-depth discussion with the participants who are 
experts in the area of WHT.  

 
 The perceptions of the taxpayer on the public 

ruling relating to WHT. 
 

 The feedback from the participants on the Federal 
court case, which was decided in favour of the 
IRB. 

 
 The views from the participants on Article 13 of 

the Malaysian DTA Model. 
 

Action planning What is the expectation from the output? 
 The outcome from the focus group discussion 

gives guidance in drafting a clearer law.  
 

What are the actions to be taken to achieve those outputs 
and the outcome from the action?  

 Focus group discussion 
 

Action taking What action is taken, and what output did you achieve? 
 

 Conducted a focus group with nine participants 
from the IRB and private sectors. 
 

 The researcher moderated the session. 
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Stage Cycle 2: Focus group discussions 
 Open-ended questions during the focus group 

discussion. 
 

 The verbatim of the discussions was analysed, and 
the discussions finding were analysed. 

 
Evaluation How and why these differed (if they did) from what you 

expected? 
 The findings were consistent with the researcher’s 

expectation. 
 

Specifying learning What is the knowledge gathered in terms of the 
organization and methodology, from the action taken?  
 

 From the focus group discussions, it is found that 
the law is not clear and confusing. 
 

 The drafting of the WHT provision is vague and 
ambiguous. 

 
 The public ruling is not a law which is not binding 

on taxpayers. 
 

 The public ruling examples did not cater for 
layman readers. Thus, the language used must not 
be complicated. 

 
 Conflict of interpretation between section 4A(ii) 

of the ITA 1967 and DTA. 
 

 There is a need to revisit the law whether to 
remove the section altogether or amend it to make 
it more transparent. 

 

4.4 Action Research Cycle Three 

The action research cycle three followed the discussion in action research cycle two. 

Another focus group of three participants was conducted. In this focus group 

discussion, the researcher identified three experts who were directly involved with the 

execution and implementation of the WHT. The discussion in the focus group aimed 

at looking at the specific area of the WHT provision. The focus group discussion lasted 

Table 4.3 (continued) 
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almost one hour, and it was held at the same venue as in the second focus group 

discussion. 

 
4.4.1 Profile of the Participants 
Three new participants were invited for the second focus group discussion. The focus 

group discussion was carried out to articulate the wordings of the law, whether they 

are consistent with the interpretation of the IRB. The participants had more than 20 

years of working experience in taxation. The participants were composed of a tax 

practitioner, lawyer, and director of the Non-Resident Branch of the IRB who had a 

vast experience in DTA negotiations before she became the Director of the Non-

Resident Branch. The participants were directly involved in the implementation of the 

WHT. Based on alphabetical order, the list of participants in the focus group in the 

third action research cycle is shown in Table 4.4.  

 
Table 4.4  
The List Of Participants For Action Research Cycle Three 

Name of Participants Profiles of Participants 

Ms. Eng Choon Meng The Director of the IRB Non-resident 
Branch. She has served the IRB for more 
than 25 years.  

 

Mr. S. Saravana Kumar A prominent tax lawyer and was given 
the recognition as one of Asia’s leading 
lawyers in Asia law Profiles 2019 and 
named one of the 40 top lawyers under 
40 years old in Asia by the Asian Legal 
Business. 

Mr. Soh Lian Seng Head of the Tax Risk Management 
group in Malaysia in handling corporate 
tax assignments, including representing 
Malaysian taxpayers during tax audits, 
investigations and dispute resolution 
hearing with the IRB. 
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4.4.2 Findings of Action Research Cycle Three 

 

The discussion started with the drafting of the said provision on WHT to collect data 

on whether the interpretation of the IRB that the said provision should apply to 

technical and non-technical services. Ms. Eng Choon Meng started the discussion by 

highlighting the wordings of the law and her interpretation of the section. She 

remarked that, 

“The coma in section 4A(ii) should be interpreted as “or.” The word technical 
should not be connected to technical advice, technical assistance, or technical 
services. The definition itself is extensive. The services under the section are 
wide enough to cover all services…. However, we still get inquiries about the 
implementation of section 4A(ii).” 

        
However, Mr. Saravana Kumar did not agree with Ms. Eng Choon Meng’s 

interpretation. He explained that the law is not clear. It can be read as technical advice, 

technical assistance, and technical services.  

 
On the other hand, Mr. Soh Lian Seng contended that there is a gap in the interpretation 

of the said provision, which needs to be addressed urgently. He states,  

“Maybe I just like to share from the practical aspect of how the taxpayer from 
the taxpayer’s perspective on section 4A(ii) when they looked at section 4A(ii). 
I think on the feedback; there is still a gap in how to section 4A(ii) is interpreted 
and how perhaps the revenue is looking at it from the commercial aspect. … I 
think it is more like if that is the intention or how this is interpreted; it should be 
made clear. The law must be put in a simple manner.” 

 
Mr. Saravana Kumar raised another point regarding the provision of the law, which 

should be considered an old law. He also suggested that improvements can be made 

on the law when he said that, 

“And another thing, the law is more than 33 years old. Even today, the inquiries 
are still there. We got lots of issues on section 4A(ii). So, maybe I think the 
language must be clear. First, we must be clear on what the objective of the 
provision.” 
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The key findings of the focus group discussions in the third action research cycle are 

summarised in Table 4.5. 

 
Table 4.5 
Brief Documentation of Action Research Cycle Three 
Stage  
 

Cycle 3: Focus group discussions 
 

Diagnosis  The output you expect to achieve in this next cycle, and 
why you are willing to pursue it?  

 The articulation of the provision of the law.  
 

 The wordings of the said is discussed in detail to 
determine the area that needs to be addressed. 

 
 The impact of Article 13 of the Malaysian DTA 

Model. 
 
 

Action planning What is the expectation from the output of the discussion? 
 The outcome from the focus group discussion 

gives guidance in drafting a clearer section 4A(ii).  
 

What are the actions to be taken to achieve those outputs 
and the outcome from the action?  

 Focus group discussion 
 

Action taking What action is taken, and what output did you achieve? 
 

 The researcher has conducted a focus group with 
three new participants from the IRB and private 
sectors. 
 

 Open-ended questions during the focus group 
discussion. 

 
 The verbatim of the discussions was analysed, 

and the discussions finding were examined. 
 

Evaluation How and why these differed (if they did) from what you 
expected? 

 The findings were consistent with the researcher’s 
expectation 
 

Specifying learning What is the knowledge gathered in terms of the 
organization and methodology, from the action taken?  
 



101 

 

Stage  
 

Cycle 3: Focus group discussions 
 

 Since section 4A(ii) was introduced in 1983, there 
have been inquiries from taxpayers who are 
unsure about whether the income that is paid to a 
non-resident is subject to WHT in Malaysia.  
 

 The participants recommended that the provision 
of section 4A(ii) needs further refinement.  

 
 The public ruling must also be revisited. 

 
 

4.5 Action Research Cycle Four 
 

A focus group discussion was conducted with three participants from the first focus 

group discussion. This was done to get feedback from the participants on the proposed 

draft of the law which was drafted by the researcher after the completion of the focus 

group discussion and a semi-structured interview with the learned Court of Appeal 

Judge. A proposed draft was prepared by the researcher based on previous focus group 

discussions. The participants who were invited were Mr. Anbualahan, Mr. Muhammad 

Farid Jaafar and Mr. Mohd Haizam Abdul Aziz. These participants were emailed the 

proposed draft to solicit their comments before the focus group discussion. The 

proposed draft was also emailed to Mr. Anbualahan. Even though he was unable to 

attend the focus group discussion, Mr. Anbualahan emailed his feedback to the 

researcher. The initial proposed draft of section 4A(ii) is as follows: 

“(ii) amounts paid in consideration (including any lump sum consideration) for 
the rendering of any managerial, technical or consultancy services in 
connection with management or administration of any scientific, industrial or 
commercial undertaking, venture, project or scheme; or”   

 
In his email, Mr. Anbualahan commented as follows: 
 

“The word ‘Connection’ at the second line will always be interpreted by the 
taxpayer that the technical or consultancy services must be in line with 
management or administration work, and day to day management does not fall 

Table 4.5 (continued) 
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under this definition. Please look into this? Whether the word is needed to be 
incorporated in this section.” 

 

4.6 Action Research Cycle Five: Semi-structured Interviews 

 

Following the focus discussions, the researcher conducted a semi-structured interview 

with a Court of Appeal Judge. Before the interview, the researcher explained to the 

Judge that she sought to get his view on the interpretation of section 4A(ii) and would 

like to ask his consent to the interview. The Judge agreed with the interview but did 

not wish for his name to be published in this research. Notes were taken by the 

researcher during the interview. The interview lasted for thirty minutes. The interview 

was held at the Honourable Judge’s chamber at the Palace of Justice. The main points 

highlighted by the Judge can be summarised as follows: 

 The Honourable Judge emphasized that it is essential that the language of any 

tax laws must be clear and precise. Based on the latest landmark decision on 

the “special classes of income” provision in LHDNM v Alam Maritim Sdn Bhd 

(2014), the Honourable Judge concurred with the Federal Court’s decision that 

based on the facts of the case the said provision is clear to tax non-resident’s 

income derived from Malaysia. 

 The Judge also said that any loopholes and grey areas in the law might give 

room for the taxpayer to interpret the law in the taxpayer’s favour.  

 It is the Judge or the Court who endeavours to ascertain the purpose and intent 

of the lawmakers on the tax laws when the issue in dispute is brought before 

the court. They may be instances where taxpayers will attempt to test the 

boundaries on the interpretation of the WHT, for instance, where taxpayers are 

involved in tax planning strategies that are possible to be subject to audit or 
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investigation if discovered by IRB. This would likely increase tax uncertainty 

to both the taxpayer and tax authority.  

 Thus, the interpretation of the tax laws must be construed strictly whether such 

construction is against the Government or the taxpayer. Based on a landmark 

decision, any ambiguity of the tax law must be resolved in favour of the 

taxpayer. 

 Tax law is unique, and, indeed, very technical. In the case of the interpretation 

of the WHT provision, whether it applies to technical or non-technical services 

depends on how the counsels argue the issue before the court. As such, the 

ingenuity of how it is demonstrated by the counsels before the court also 

influences the decision of the court. Nonetheless, challenging the interpretation 

of the law does not mean that the law is poorly drafted. 

 Tax certainty for multinational companies is an essential component of 

investment decisions and can have a significant impact on the economic growth 

of a country. Hence, tax law must be developed to be in line with the evolution 

of new business models.  

 

The researcher also attempted to invite Dr. Arjunan Subramaniam, a partner of 

Geraldine Yeoh, Arjunan & Associates. Dr. Arjunan served as an Assistant Director-

General of the IRD, and he had vast experience and knowledge of the history of the 

introduction and implementation of the WHT provision while he was working with 

the IRD. He also served as the tax director of an international accounting firm. He has 

extensive experience in corporate tax planning, restructuring, tax investigation, and 

formulating business plans. Due to his tight schedule, he was unable to join the focus 

group discussion. Despite that, as part of his contribution to the research and his 
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interest in the issue of the interpretation of the said provision, Dr. Arjunan had made 

the following comment and consented for his comment to be published in this research. 

He said,  

“Section 4A(ii) is not in line with the law in Section 3, that is, only income 
derived in Malaysia is to be taxed. Therefore, cases decided on Section 4A(ii) 
are not in line. Further, it is not good for the attraction of foreign investment. 
Section 4A(ii) should be used only for WHT on foreign source of income.” 

 

4.7 Findings Of The Six Major Action Research Cycles  

 

The amendment to the said provision on WHT was successfully done on 2nd 

November 2018 in the Budget 2019, as announced by the Minister of Finance. With 

the removal of the word “technical” previously stated in the provision, the 

interpretation of that section is clear. Thus, the amendment can be said to enhance the 

interpretation of the new provision on WHT and solved the problem on the 

interpretation of the WHT. Before the amendment, the crux of the problem on the 

interpretation of the provision was centred on whether the law applies to technical and 

non-technical services which had caused divergent of interpretations. The improved 

provision on WHT in respect of “special classes of income” has removed the word 

“technical” and provides that all services rendered by a non-resident are subject to tax 

in Malaysia regardless of whether such services are technical or non-technical. The 

comparison between the old and the improved law is shown in Table 5.3. 
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Table 5.3 
The comparison of  section 4A(ii) of the ITA 1967 between the prior amendment and 
post amendment  

Prior Amendment Post Amendment 
 

“4A.(ii) amounts paid in consideration of 
technical advice, assistance or services 
rendered in connection with technical 
management or administration of any 
scientific, industrial or commercial 
undertaking, venture, project or scheme; 
or” 
 

“4A.(ii) amounts paid in 
consideration of any advice given, 
or assistance or services rendered 
in connection with any scientific, 
industrial or commercial 
undertaking, venture, project or 
scheme; or”  

 
 

Source: Income Tax Act 1967 

 

After the announcement of the Budget 2018, the IRB organised National Tax Seminars 

in 24 locations, including Sabah, Sarawak and the Federal Territory of Labuan in 2018. 

It is an annual event coordinated by the IRB following the Budget announcement each 

year. It is a medium for the IRB to give better insights to the public into the latest 

updates and changes regarding the proposed amendments to the laws and their 

implications to taxpayers. The IRB has always encouraged taxpayers and tax 

communities, as well as those who are interested in taxation, business or economic 

matters, to attend the seminar to keep abreast of the changes in the revenue laws. The 

seminar coordinated by the IRB is also considered an effective platform for the IRB to 

interact with the public and gather information and feedback from the public on the 

proposed changes to the law. At the time of the research, the amendments to the tax 

laws were reflected in the Finance Bill 2019 (Finance Bill 2018, 2018) and still in the 

form of a proposal as the Finance Bills were yet to be passed by the Parliament and 

enacted as the Finance Act. Hence, feedback and comments from the public on the 



106 

 

Finance Bill during the seminar are crucial so that the draft of the proposed laws could 

be improved.  

 

Other than the National Budget Seminars coordinated by the IRB, the Chartered Tax 

of Institute Malaysia (CTIM) and MATA also organized similar seminars for the 

public to help them understand the amendments to the law and share the views from 

the public sector regarding the amendments to the tax laws. 

 
The researcher was also involved as a speaker and panelist in several seminars 

organised by tax professionals and tax firms, such as CTIM, MATA, and MIA. The 

appointment letters are shown in Appendix B7. During the seminars, the researcher 

observed that the interpretation of the law on WHT is clearer now after the amendment 

to the said provision was made. Issues raised by the participants during the seminars 

in respect of the amendment to the law were as follows: 

(i) What is the intention behind the changes made to the said provision? 
(ii) Interaction between the DTA with the new law 
(iii) How is the new law applicable to the DTA, which had been concluded 

before the implementation of the new section 4A(ii)? 
(iv) How about the Public Ruling no.11/2018? Is it going to be amended 

following the introduction of the new law? 
 

The researcher explained rigorously to the public that the objective of the new law is 

to increase the clarity in the interpretation of WHT on “special classes of income.” The 

responses given by the participants validated the researcher’s finding that the law is 

seen to be clearer to taxpayers to obey the WHT obligation.  

 

Other than the Budget Seminars was a dialog session held between IRB and CTIM, 

MIA, and other tax professionals to discuss issues arising from the Budget 2019.  One 

of the issues raised was regarding the amendment to the WHT provision. The IRB 
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gave their response to the issue, which is consistent with what the researcher had found 

in this study (CTIM, 2018). CTIM also produced a book entitled Budget Commentary 

and Tax Information (Singh, 2018), which further fortifies the present research on the 

WHT. The book affirms that the proposal of the amendment to the WHT provision 

aims to ensure that the law applies to all types of services. After almost a year the 

improvement on the law, it appears that there has not been an appeal filed by tax agents 

or lawyers. Thus, this may indicate that there is no dispute on the interpretation of the 

improved law.  

 

The research has significant implications for the IRB and the Government. The 

amendment is anticipated to be more precise and unassailable by an interested party if 

it is challenged in the court of law. Thus, if taxpayers contest the law again, it is hoped 

that the IRB would be able to defend the interpretation of the new law in the court of 

law as the law is intended to be explicit. With such clarity, the effective execution of 

the WHT on non-residents or foreign service providers by the IRB can be ensured, and 

the effectiveness of the IRB will generate more revenue to the nation from the 

compliance with the WHT provision of non-residents.  

4.8 Conclusion 
 

The chapter explains the findings based on the six action research conducted in the 

research. The chapter also described in detail the analysis from the recorded and 

transcribed data collected during the discussions in the focus groups and semi-

structured interviews. Based on the analysis from the preceding paragraphs of this 

chapter, it can be concluded that the drafting of the law before an Act of Parliament 

amends it is ambiguous and unclear which contributes to divergent interpretations 
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among the stakeholders from IRB and private sectors. Conclusion and 

recommendations are discussed in the next chapter.  
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CHAPTER FIVE 
CONCLUSION AND RECOMMENDATIONS 

5.1 Introduction 
This chapter discusses the findings presented in Chapter Four based on all stages of 

the AR cycles and the evaluation of the AR cycles. The questions related to the 

evaluation cycles lead to the knowledge contribution of this research. This chapter 

relates to the critical issues raised in this research and provide answers to the research 

questions. Practical solutions to the research problem are presented. Recommendations 

to the Government and tax authority on the possible steps moving forward are also 

provided. Finally, future research areas that could be considered by other researchers 

on this subject matter are also offered.  

 

The action research model was successfully used in this research to develop and 

identify the interpretation spectrums of the WHT provision. Six action research cycles 

were implemented with the participation of the IRB legal and assessment officers, 

subject matter experts from the private legal and tax sectors, an Honourable Court of 

Appeal Judge, and a renowned senior tax lawyer. The qualitative findings were then 

analysed.   

 

The subject matter experts confirmed during the discussions that section 4A(ii) of the 

ITA 1967  and the public ruling are not clear. They also confirmed that no research 

was previously done on this specific area of research. They agreed that the current 

drafting of the law and the public ruling are confusing, lack clarity, and should be 

improved to make it clearer and certain. With such clarity and certainty, the law would 

be easily understood and complied with by taxpayers and tax professionals. The 

experts also suggested that the public ruling must be simple, and the examples used in 
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the ruling must address the grey areas in section 4A(ii). Also, the examples given in 

the ruling must be practical to the businesses and the industry players. 

 

This chapter is organised as follows. Section 5.2 discusses the findings based on the 

action research cycles consistent with the research questions outlined in Chapter One.  

Section 5.3 offers suggestions for future studies, followed by Section 5.4, which 

presents the limitations of the research. Finally, Section 5.5 summarises the research. 

5.2 Discussion 
 

The discussion of the findings is organized to answer the research questions and meet 

the objectives of the study. 

 

5.2.1 Discussions on Research Question 1 
 

The first research question asks,  “What is the perspective of the tax lawyers and tax 

agents who play a crucial role in advising taxpayers on the WHT provision?” Here, 

the researcher’s objective was to assess the understanding of the stakeholders from 

IRB and private sectors on the WHT and the respective public ruling on the WHT on 

“special classes of income.” To achieve this objective, a focus group discussion was 

carried out involving the experts in the law, and a public ruling was developed from 

the participation of the subject matter experts and the industry players. A summary of 

the findings from the focus group discussions in action research cycles two, three, and 

four is shown in Table 5.1. 
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Table 5.1  
Summary findings of the focus group discussion   
 
No. General comments by the participants  

 
1. The interpretation of the said provision varies among the taxpayers, tax 

practitioners, and lawyers. 
 

2. The drafting of the law is not clear and confusing. 
 

3. The law on WHT is ambiguous whether it applies to technical or non-
technical services. 
 

4. The interpretation of the law is very complex and complicated. 
 

5. Non-resident did not subscribe to the interpretation given by the IRB, 
especially in the context of a DTA. 
 

6. The Public ruling is confusing, and it is not based on clear principles as in the 
law. 

7. The Public ruling is not a binding law if it is not supported by the Act and can 
be challenged by taxpayers. 
 

8. Examples in public ruling did not address the industry’s issue. 
9. The interpretation on WHT is still not settled although section 4A(ii) of the 

ITA was introduced. 
10. Income from services provided by a non-resident is business income. 
11. IRB cannot tax the non-resident income if there is no PE in Malaysia. 

 

5.2.2 Discussion on Research Question 2 

 

The second research question asks, “How can the interpretation of the law be 

improved?” To answer this question, the experts were asked to give suggestions on 

how to improve section 4A(ii) of the ITA 1967 and the public ruling. Some of the 

knowledge gathered by the researcher from the discussions is summarized in Table 

5.2.  
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Table 5.2  
Summary of recommendations 

No. Proposed Solutions 

1. The policy of the Government to impose WHT should be clear, and 
this must be reflected in the law as to whether the said provision applies 
to all types of services. 

2. The drafting of section 4A(ii) and the public ruling must be improved. 
3. The language of section 4A(ii) should be clear and should not be 

complexed and complicated.  
4. The public ruling must give examples that can be easily understood 

and applied by layman and tax experts.  
5. Examples in the Public Ruling must address two types categories of 

users, vis a vis, layman, and professionals. 
6. Immediate action to amend the Public Ruling following from any 

amendments made by the Parliament. 
7. To introduce a separate provision of the law to address the issue of the 

digital economy. 
8. The domestic law must not contradict the application of any DTA. 
9. To revisit the said provision holistically.  
10. Simplification of the law should be the utmost agenda by the 

Government. 
11. Reform the whole Act. 

 

5.3 Suggestions for Future Research 

 

The research aimed to identify the interpretation and application of WHT. Despite the 

limitations of the analysis, the aim and objective of the research have been 

accomplished, especially given that the said provision has been amended in the Budget 

2019. The amendment to the said provision was a challenge to the researcher when it 

was tabled in the Parliament. Before the amendment was finalised as reflected in the 

Finance Act 2018 or D.R. 24/2018, the Finance Bill had gone through an amendment 

at the Committee Stage in the Parliament (the Bill is shown in Appendix B4). A 
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Committee Bill was drafted to improve the first draft of the proposed bill as in the 

Finance Bill 2018 to clarify that the services rendered under the said provision cover 

both technical and non-technical services. The amendment at the Committee Bill was 

done following the concerns raised by the public who questioned the intention and 

objective of the initial amendment because it was seen to be unclear and unambiguous 

of whether the amendment is intended to impose WHT on technical services only or 

vice versa. 

 

Further research is necessary to study the extent of the clarity of the improved law. 

Another area of law that needs further improvement is other provisions of the ITA 

1967  that are critical to the imposition of the tax, such as incentives and deductibility 

so that taxpayers understand the provisions of the law and could avoid the possibility 

of the law being a controversial provision and tested in court by taxpayers. The 

recommendation to the policymaker is to have a clear policy and avoid any flip-flop 

in the decision-making process of the policy. Such a flip-flop policy decision can be 

avoided if an effective engagement is made with the stakeholders before any policy is 

announced. To the IRB, it is recommended that the policy must be translated clearly 

in the law to circumvent any possible misinterpretation or disputes between the 

taxpayers and the IRB. 

 
The imposition of the WHT by the policy decision made by the Government has 

indirectly impacted the resident payer as it creates a burden on the local payer to bear 

the tax of the non-resident. This is simply because the non-resident is typically 

unwilling to bear the tax. Thus, the non-resident will shift the tax burden to the local 
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payer, resulting indirectly in increased cost of doing business to the local consumers 

who are Malaysian payers. 

 
Recently the Government had announced a proposal to implement the Digital Service 

Tax on foreign service providers by 1st January 2020. Amendments were proposed 

under the Service Tax Act, and the Bill has been tabled in Parliament recently 

(Parliament, 2019). A service tax on digital services of six percent is proposed to be 

imposed on a foreign service provider with effect from January 2020. The 

implementation of this new law from 2020 will give a possible impact on the non-

resident service providers as they will suffer the WHT under the Act and six percent 

tax under the Service Tax Act. This development offers an opportunity for researchers 

to explore the potential impact of double taxation (although under different types of 

taxes, direct versus indirect tax) on consumers in Malaysia and WHT under the Act.  

5.4 Research Limitations 
 

This research is without its limitations. Being qualitative, the findings of the focus 

group interviews and semi-structured interviews might not be generalizable. Different 

findings could be reached if the research involved more participants, who were 

representatives of broader tax agents or private tax lawyers or industry players or 

perhaps the taxpayers themselves. The action research should be applied to the real 

situation for evaluation.  Nonetheless, the research was conducted within the context 

of the function of the IRB, which plays a vital role as an agent for the Government in 

collecting direct tax for the Government.  
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5.5 Summary 
 

The research has successfully developed an improved law on the WHT under section 

4A(ii) of the ITA 1967 which has been passed by the Parliament and gazetted on 27 

December 2018. By the gazetting of the Finance Act 2018 which consists of the 

amendment to the WHT law, the research problem as stated in Chapter One has indeed 

been addressed. Accordingly, the research questions have also been answered. 

 

The action research methodology adopted in the research has proven to be useful in 

drafting an explicit law. The improved law on WHT can be said to be clear as there is 

no appeal to dispute on the interpretation of the improved law. The law has also 

received positive feedback from the public judging from the response made by the 

public during the engagements made with the IRB through the National Budget 

Seminars held following from the Budget 2019 announcement made by the Honorable 

Minister of Finance. Notwithstanding that, the improved law should be tested in a real 

situation to determine whether or not the WHT law is clear for future research to 

continue with similar research.  
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VERBATIM AR 2 

Interviewer : Researcher 

Interviewee : Dato Mohd Zaid Ismail, Mr. Mohd Haizam Abdul Aziz, Ms. Adelin 
Wong, Mr.Vijey R. Mohana Krishnan, Mr. Anbualahan a/l Pakanivelu, Ms. Siti Fatma 
Zuhra, Mr. Muhammad Farid Jaafar, Ms. Norsalwani Muhd Nor. 

 

Researcher 

(moderator) 

The researcher started by introducing her research and a 
brief explanation on the research topic ‘Interpretation On 
Withholding Tax Revisited: In The Case Of The Inland 
Revenue Board Of Malaysia’. 

 

The participants were briefed on the process where the 
discussion is done. It is audio taped. Consent from the 
participants was also requested and the participants 
consented that their names can be mentioned in the thesis.  

 

 

The discussion started with the introduction of each 
participant. Each participant introduced The discussion 
started with the question as to what is the interpretation of 
section 4A of the ITA? 

 

 

 

 

Mr.Vijey R. Mohana 
Krishnan 

This is something we conveniently, I suppose put aside, 
when the proviso kicked in. Because in the large majority 
of cases all these services were performed outside 
Malaysia. So, we stop caring for all these things. Then 
from January 17th onwards we have to care again. It is like 
open up a can of worm that we just put to sleep a long time 
ago. Coincidently I’ve been doing training for an 
accounting firm for the last two weeks and I find that even 
within the larger firms, the approach taken, the application 
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or the appreciation on some of the technical issues varies 
and one would think if you are the big four, everybody sure 
shares the same views. But, they don’t. So, when you do 
this session, when you speak to the partners or directors, 
you realize that not everybody is on the same wave length 
on how it applies. You have some core understanding or 
belief, in this section and then in the para (ii) it is very 
different. Some take a more pro IRB approach to things, 
some don’t. Some accept the rulings as the law, some 
don’t. From there we have a very differing position even 
within professionals and I’m not even talking about the lay 
person who actually would be at a complete sin when they 
read section like this right? So when I read this proposed 
topic and I was thinking about it in the car on the way here 
I wanted to discuss it from the context of maybe at the 
higher level first rulings, what are they for, who are they 
trying to approach in a ruling and then the actual issues on 
the interpretation. The point that you raise is actually the 
second point. The problems, in sec 4A. But my issue was 
a high-level issue because the topic is such, I often think 
about things like this like, who is the ruling for, what is the 
objective behind the ruling and the categories of people 
that read the ruling. You have maybe for one of a better 
word, unsophisticated tax person who just read the ruling. 
The very compliance type that would read anything ruling 
and say “if it is there I just follow it. I don’t want to read 
the section of the law. I don’t understand the law, I don’t 
read case law, I run a small business, I see something in 
the ruling. This is what Lembaga wants, I just do it”. Then 
you have the type, perhaps little bit more sophisticated, so 
they read the ruling but they still think about it and then 
they decide whether they want to or not. I am only talking 
about people who reads the ruling. Because you have a 
class of people who don’t. Those who don’t care, you can’t 
reach them actually. Those are the ones you can only reach 
by way of the stick, there is no carrot for them. They just 
don’t care. So, you have two classes. 
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Then you have the third class which I met over the last 2 
weeks. This are people who are most sophisticated, they 
are tax consultant. Of course, their degree of knowledge or 
understanding is quite different. Some can be very-very 
good, very technical some are not so. They have differing 
views but they all read rulings because they want to know 
what the revenue is saying. Some will accept it. Some will 
question it. Then, the last category is people like me, by 
our very nature what we do for living, we absolutely 
sceptical about anything the revenue would say. If you put 
down a ruling my first view is to test the other side, to see 
whether it is correct or not. My approach to anything 
written by the revenue is in a form of a guideline is to say 
whether it is correct, by looking at the reverse. I would 
never accept it as face value. If I started to accept it face 
value, then I would have to seize being a lawyer, I have to 
go to one of other categories. The starting point is which 
target market are you trying to reach in a ruling. You 
wouldn’t reach by target market. I read it because of 
curiosity. I want to know what you are thinking. But I 
would make up my own mind on what section of the law 
is trying to say and it is true that a pre discussion was, is a 
ruling a law? Or it is not a law? It has a legal force under 
the act if there is a ruling and the tax payer applies the 
ruling, then the revenue are bound by the ruling, that is the 
only legalistic value of the ruling otherwise it is just your 
interpretation. Having said that some countries, their 
equivalent of ruling will be more interesting to me. The 
HMRC version of the ruling what they call the tax manuals 
which you can find easily online. Their ruling is more 
technical that they present case law, they present section, 
if they believe in something to be the position, they will 
tell you why, why they accept this case law. Sometimes 
they don’t accept certain case law but they will put the case 
law down anyway and tell you we don’t accept it for a 
various type of reason or we always still appealing that. 
That to me is very nice because it deserves practitioner 
kind of ruling. I would then decide based on what I have 
read there. Whether I appreciate this view or not and I learn 
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a lot of things from those type of rulings because it’s 
heavy. It’s laden with case law. I very often use it as 
textbook actually, it is a free textbook you get online, and 
people put so much effort into writing this. I think our 
rulings are slightly different. They are maybe practical 
guides meant to reach out to people or I think the revenue 
has the hope that people would just follow this and then 
compliance would become easier because people take this 
view. That kind cuts out my category of readers. You have 
the category of reader who is going to follow anything you 
say. It’s that in between the group, that is questioning, 
right? To me a ruling does not really seek or would not 
ensure compliance, because the compliant person will be 
compliant. The non- compliant person is going to be 
questioning. And he would decide for himself whether 
right or wrong. The only values in the ruling therefore is, 
‘I know what you are thinking, if it is not worth my while 
to challenge you, just a small thing, I don’t want to get into 
the hassle, I just follow what you are saying’, so that’s how 
ruling play out. I think a decision need to be made going 
forward. What do we want with the ruling? Is this the 
objective we have with the ruling, then you carry on this 
way? Ruling is my view, it doesn’t have any other view, if 
you want to know my view read the ruling. If you follow 
the ruling you will be safe. There wouldn’t be any action 
against you because at least or as long as it stand until it is 
revoke, this is our view right. Do we want to carry on that 
way or do we want to change the ruling into a different 
kind of species or object. If you want to keep it that way, 
in fact maybe ruling is too complicated because they are 
not meant for the sophisticated reader, make it a lot 
simpler. Example, just how something applies right? 
Because it wasn’t meant to engage someone too much in 
the technicalities of the law, if the other is the objective, it 
was meant to be a proper thick discussion in point of law 
then ruling needs to become a little bit more difficult or 
complex. Ruling may need to have two parts to it. One is 
for the simple reader who ‘I don’t really care about the law, 
just tell me what to do, then I will read part A’ and if I want 
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to know how Part A was arrived, then go to part B and that 
would be for the practitioners, I think the higher level need 
to decide what  we want to do with rulings on technical 
part and this is much more difficult right. I think the only 
decision I like in this long tax cases, which would be area 
shipping. It is isn’t even a tax case. It’s a civil case where 
the dispute between two parties and the court has to decide 
whether it applies to non-technical or not right? And then 
I have had… I think the decision after that is very 
troubling. EPMR is very troubling to me but I see it is a 
very peculiar case as well, a case where judge says things 
like ‘we seek correspondence saying someone have said to 
lead them an aura of authenticity. We must do this or that 
then the judge says then it is not authentic. Why else would 
you need to lead an aura of authenticity. So, it raises its 
own peculiar issues. Concepts of whether things were 
really incurred in that case or just two parties sitting down 
and deciding their own… (00:12:20). Later cases like 
Teraju Sinar also I find very disturbing and you know, 
things like Teraju Sinar, I find difficult to accept from an 
IP concept basis. 

 

Even Mudah, I find it difficult to accept this is the things I 
want to see relitigated. Some of these cases was decided 
based on peculiar facts. Some of these cases would not 
really decided based on substantive law but actually 
procedural. If you have to send it back to Special Com then 
why go on to say for example in Mudah, that because a 
payment, because software is protected by copyright, so 
payment for software is used of copyright. That is 
simplistic view of the position. Why did the Court of 
Appeal go on to talk about it right? They should have just 
stop by saying ‘wrong courtroom, go away’. And then 
everybody will be happy, we can still deal with this issue 
in a different way. But then this passing will be almost like 
a flying kick remark, I already said go away then I give 
you a kick before you really fall down. And then we also 
have to deal with this thing as well right? I don’t accept 
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any of this position and I want to see them relitigated. The 
problem with this of course, not many withholding tax will 
actually be going to court because that the simple short and 
sweet about all of this is, if you dealing with the non-
resident and non-resident is simply going to say ‘I don’t 
care about your withholding tax laws, I want to receive 
100, my fees is 100’. If you need to withdraw seed? 
(00:13:50) And you need to bare from your own pocket 
then just go ahead and do whatever. And that bargaining 
position is such that at the end of the day, the tax payer just 
has do it. Once a tax payer has done it, is it worthwhile. I 
already had to pay extra. Is it worthwhile now going and 
fighting the revenue for the next five years? And then the 
law says let’s do the judicial review and five years later the 
court of appeal or the federal court says wrong court go 
back. I try to go to Special Com it is too late. I have 30 
days and now I am 5 years late. Am I going to get a form 
of an extension? Maybe not. All this thing play in the mind 
of the tax payer and it just not worth it. It simply not worth 
it. I’ll just pay the extra. I just want to carry on doing 
business. And then tax payers are told ‘No. It’s not the end 
there, you can simply pay’. But then do you get a deduction 
for the extra component or not? On one hand someone is 
saying you cannot deduct tax paid for somebody else, 
that’s not wholly exclusively incurred the production of 
your income. If you are PITA filing, you have a different 
problem. The equivalent of section 39 has a specific 
provision. Which suggest that we also cannot deduct if we 
pay tax. Even that has its own interpretations point. Does 
that clause apply to when you pay your own tax or 
someone else’s tax? It is interpretive point under PITA as 
well. So, you have this whole jumble of mess. I would find 
it difficult, but I find difficult tax issues interesting and 
that’s how I make a living. But to a tax payer it is an 
absolute nightmare because tax payers are not there for the 
fun or just reading case law and interpret things. They are 
there to do business, not to figure out for example, ‘Do I 
withhold or don’t withhold’. The day when me and Farid 
and Arthur Anderson withholding tax advise was a heavy 
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thing. When somebody ask, you tend to give 10 to 20 page 
opinion just on withholding tax. Over the last few years it 
became very easy. If it performs outside Malaysia, if you 
want to know the rate, then this is the rate. Now we are 
coming back to the 10 or 20 page. So, a tax payer will ask 
you simple question you say ‘Hold on I need to write 
opinion for that’. And that is exactly what they don’t want. 
Because withholding tax was supposed to be a simple 
administrative mechanism impose tax. And to layer on all 
what I am saying, I have my doubt as to whether 4A can 
apply to a non-technical type payment. I know what the 
court have said over the years. But I am serious doubt 
about that. I have also issues about whether we are 
applying every element in that section properly or not 
right? You have the technical advise assistant on the 
services. We used to fight about this earlier. Is it technical 
advise? Any assistance? Any services? Or technical advise 
assist the technical services. That’s one layer. The next 
layer is, is it rendered in connection with technical 
management administration? There is at least one 
judgement would suggest that maybe you don’t have to 
read that section anymore, that part of the section. I will 
say no. The second limb is just as important. And it 
becomes a very narrow withholding tax. Because it needs 
to be in connection with technical management 
administration. Then the question asked will be whose 
technical management administration. The resident or the 
non-resident? And to me it’s the non-resident.  The non-
resident must not only provide certain type of service. It 
must be in connection with him doing the technical 
management administration. Once you look at things like 
this, it starts to narrow the scope of the withholding tax to 
something which has a character which is consistent with 
what it was, when it was under the royalty definition, 
before the earlier euro medical issue. To me how is it, the 
section that came from the royalty definition when it came, 
the exact same wording when it moves under special 
classes is now withholding tax on any service.  
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In fact, when I was doing that training, we have a deferral 
level of acceptance or interpretation. Some would say and 
it is very close to what I think the IRB is saying today. 
Read the entire section it equals tax on service. That’s all 
it is. Any service. And that’s quite different from the entire 
wording. If I had to go to court, I would argue how is it 
that any court should apply this interpretation. When they 
have all this word and we can summarize it in just three or 
four words. What happen to all the other words in the 
section? Don’t we need to apply that as well? So, this are 
deep interpretation issues which we need to deal with. 
When I read the ruling, I become more confuse sometimes. 
I see the ruling saying, routine day to day is not covered 
but then I say if technical advice doesn’t cover assistance 
or service, then routine day to day should be covered. It 
doesn’t matter whether it is technical or non-technical. 
Any service under work. What is service? It is something 
not supply goods is a service. One to take the simplistic of 
most GST like view. Then that whole section can be 
reworded to simply payment for service. But that cannot 
be the view, I think. Otherwise the section should look 
very different. Would that have been the view when it was 
under the royalty definition? No what. Somehow when 
that wording got move under special class, it started to 
develop into different life its own. And then we are here 
today sitting grappling to this issues right? Put that 
together with DTA interpretation and Mr Anbu, actually 
one of my colleagues has been harassing you over the 
phone. Because we call you every now then ask for your 
view. So, when we need the view of the revenue or 
something, one of my colleagues will call and ask you and 
you are kind enough to give an answer. We don’t always 
accept every answer but we like to know what the revenue 
is thinking before we tell our client, at least we can say, I 
think this, you think this. Then you got to decide which 
one you want to follow. But put everything which I have 
said together and then enter the DTA world. And now we 
got even bigger mess. Do I accept Alam Maritime? No, I 
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don’t.  I would restrict it to the old Singapore DTA.  If that 
is the case, we got a very-vey big issue. Open issues still 
going forward. And then you know simple things like DTA 
has a technical fee clause. But because 4A applies to non-
technical fees, what do I do when it’s a non-technical fee 
being tax. Do I say I won’t look at the technical fee clause? 
Should I go to the other income clause or the business 
income profits article for example.  That’s not clear either. 
Because we have Alam Maritime but it doesn’t really deal 
with this type of issues. Then the issues about not all other 
income clauses are the same. Some are effective without 
effect because it just says is not expressly mention any 
withholding tax anywhere. Some of them have the 
different style. I think Germany, some of those country 
have the… if you don’t specifically mention something 
there, then it can only be tax where you’re resident. That 
changes the whole style. You have DTA like Singapore 
and Spain which arguably cannot bring technical fees to 
tax unless it’s being perform in Malaysia. Now, can I use 
that DTA or non-technical fees? Can I use clause that are 
non-technical fees because we say 4A is wider than 
technical fee? Can I be shielded under that provision of 
technical fees in the Singapore DTA for example. Still 
open question. So that the result of all of this is, people like 
my learned friend here, has a fantastic headache now 
which he didn’t have before. I’m sure he spending a lot 
time in the office then he needed to right? It means I get to 
do a very interesting work but sometimes it’s not the kind 
of work you want to do. Withholding tax is not supposed 
to be difficult in that way. It is supposed to be dealing with 
other technical challenges before the high court and things 
like this and hopefully debates and discussions like this can 
bring everybody to table and come to some common 
ground on some of the issues. I suspect we can’t resolve 
everything. Many would have to go to court. Something 
has gone to court would have to go to court again. But there 
must be some common ground in all of this and perhaps 
that’s what we need to struggle and find. That’s my broad 
view overall 4A. 
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Researcher Mr. Anbualahan, your view from the Non-resident branch? 

 

Mr. Anbualahan a/l 
Pakanivelu  

What you said is correct but normally when you go back 
to the topic here, then you are talking about the public 
ruling side. It’s an interpretation of authority in IRBM. So, 
my view is, this interpretation is based on whatever act in 
our income tax act. But it doesn’t mean this is a right 
interpretation or wrong interpretation. But this is a view of 
Lembaga. So, for me the public ruling, you can challenge. 
Here, in this public ruling, I can quote lot of mistake as 
what you mentioned. And also about the regressing  all this 
kind of things. Because when they put the regrossing, this 
is the interpretation of Lembaga after the EPMI case. So, 
I’m just looking at it and then I try to look at the act. Where 
mentioned, where we can regross. So, by looking at the 
EPMI case, actually, they mark up the bill. They make an 
arrangement, after that the court says, even though mark-
up so, you have come back to the original, pay back the 
extra but you cannot claim in their Profit and loss account.  

 

But this formula I think was meant for the public to 
understand as the layman. It is not talking a lot of 
technicality there. But it is an interpretation and the 
example given is all based on the real transaction 
happened. So, to make things easy to the public but I will 
agree with you that this is not the law and still can be 
challenged. So, that is the purpose of this public ruling. 
Another thing, when there is an amendment recently took 
place, effective from sometime in January, by right this 
public ruling should be amended accordingly. Because it 
depends on earlier law. When come to currently whether 
this is mostly what I am thinking like technical fees or 
consultation or whatever it is. The other side, the non-
resident is the expert in the technical. Of course, any 
payment is a business income from the recipient. But 
income derived from Malaysia under section 15A. So, 
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what the law says if income derived from Malaysia, if you 
pay to the non-resident, So, we are not looking at the other 
angle. Whether it is a business income and then the DTA 
will come or whether you fall under section, article 7 or 
fall under PE, but we are looking at our site. Whether 
income derived or whether there is provision to tax them 
or not. The taxing right of course is overall by the DTA. 
There are two things. Whether you can tax, or you got the 
taxing right under the DTA. But I’m looking at where the 
income derived, whether we got the taxing right under 
15A. That is a taxing right for us. And then after that I look 
at the DTA whether there is any relived given. For 
example, if there is no technical article, so what we said? 
Normally it is not mention in the DTA, so, the domestic 
rule apply. So, like you raise the German one, they said if 
any in this out going article is not mention, so, Malaysia 
don’t have a right and also the right to tax in the other side. 
Another thing, when you go back to public ruling, Public 
ruling must be amended when there are changes. We have 
to look at what is happening globally and what is the 
changes in the industry. Try to suit but shouldn’t run away 
from the law as well. It should be updated as and when it 
need. As what you said that you disagree with my decision, 
of course you got all the right to disagree. Then the only 
way you can challenge me is in the court. As you said 
normally, a lot of cases now go to the court. Because due 
to the time frame, Alam Maritim took for 9 years. High 
Court Lembaga lost, Court of Appeal Lembaga lost, 
suddenly go to Federal Court, the decision is different 
already. So, of course it follow the old DTA. The current 
DTA, they already put very clearly. This is a Singapore 
and Malaysia DTA. Why they don’t want to bring the case 
to the court. One thing, I always say ‘okay, whether you 
look at the amount, is it worth it bring to the court or not’. 
Second, I don’t know how long it will take. Maybe three 
years maybe five years. So, I always said ‘you have to 
incurred the lawyer cost’. Nothing is free. So, all you 
calculate. And see whether worth it paying and close the 
case or proceed to the court. So, like big player in the big 
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industry they will challenge our decision because they are 
doing business and they are keep on going with the 
business. It is not just a one-off payment. So, they want to 
challenge and to get that clarity on what is the real 
interpretation of the law. But if we talk about the small 
layman, normally, they won’t bring the case to court 
because they try to settle between the authority and them; 
with the help of tax agent or tax lawyer. Because they are 
looking at five years of headache. So, I better settle it 
whatever amount and then just carry on with the business. 
So, in that sense, depends on how they look at this public 
ruling. Whether they want to follow, or they don’t want to 
follow. They might be looking at the tax agent advice or 
tax lawyer advise. There is a case even when public ruling 
is very clearly stated, of course this is the Lembaga 
interpretation, but still they want to challenge. Of course, 
they have all the right to challenge. So that is scenario 
happened in reality. So, their looking at their business cost, 
when you are looking at regress of doing business will 
increase. So, you collect more withholding tax at the same 
time you are disallowing and you cannot claim in the PNL 
because it’s not exclusive in the preparation of income. So, 
that is the confusion between the law, the public ruling. 
But, I believe the public ruling actually to put it clarity. But 
some circumstances it makes more complex.  

 

Mr.Vijey R. Mohana 
Krishnan 

Just an example on how each little item that it has its own 
subset of issues. So, this is issues about deductibility, when 
the resident pays withholding tax; bares directly or 
indirectly or not. Would it make a difference? Say, if one 
type of clause is when you pay me, if there is any tax you 
must pay that as well. So that is not regressing when I have 
to pay 100 and I have to take in my own pocket and pay 
tax. That’s I suppose to where the contract doesn’t say 
anything and I pay you 100 but I still take 100, one is 
incurred and maybe one is not incurred right? What if it is 
regrossing clause? It is a formula. So, it is a formula. Under 
the formula the 100 would become 111 if certain 
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precondition exists. Then when will I get the deduction for 
the extra 11 or I don’t get deduction for. What if I have a 
reverse regressing clause? I decide that the fee is a 111 but 
does the clause that says that if ever withholding tax is 
removed you will apply this formula and the figure comes 
down to 100 for example. In each of this cases would the 
deductibility under 33(1) be different, possibly.  And we 
dealing with one minor ancillary issue from withholding 
tax and not even the real withholding tax issues but it’s an 
aftermath of the withholding tax. Do I get the deduction or 
not. And so, it’s like a multi headed monster. Every step 
when you turn around and dealing with the issue, every 
steps someone has to take a position and do we take a 
position as per the ruling? Maybe, maybe not. Because the 
ruling doesn’t actually deal with things in this kind of 
granular level as well right. It is more high level policy, 
how to do things as some example. You don’t always find 
the exact example. Your ruling can never be exhaustive. 
Nobody can ever prepare exhaustive ruling. There always 
gaps here and there. If one little thing like that has so many 
questions imagine how many complete list of questions 
with withholding tax. I’m only talking about things which 
I thought about and rest my mind to and I’m sure you will 
be sitting down and think about it, far more things as well. 
That’s what we are grappling with. In a discussion like 
this, we are throwing out issues, to resolve those issues is 
a different level of effort I think. Whether we can or not 
that’s the different thing. Maybe it just for the cause. But 
we should try at least. It’s a good start just throwing out 
issues and see how we deal with them. 

 

Mr. Anbualahan a/l 
Pakanivelu 

Now go back to ruling, now you see, currently the Act are 
amended from 17 Jan. Even that simple things also people 
confuse. Now they are asking whether based on the 
payment or based on the service perform. But, actually it 
should be service perform. So, in practice you have 
something January. So, from there now they said ‘Hey, 
before this act come into forced, I already done an 
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agreement, and I have to pay advance payment. Things 
happened prior to advance payment. So, this payment is 
actually for one year. From December to November. So, 
there is December, that means 2016 and here January until 
16th of January. And then, but they already paid at the end 
of December. But when they pay this Law is not in force. 
So now my question is my payment, how you calculate. Of 
course, you have to be proportion and excluded that until 
16th. The question is now whether my payment is late or 
not. Because the law come into force something January. 
So, they are crediting in public ruling and all. So how you 
calculate? Whether you calculate form the date the law 
come into force?  Or the date when I make a payment. That 
is one thing. 

 

Mr.Vijey R. Mohana 
Krishnan 

Okay but even before that, but you have actually skip one 
step.  I would be arguing first of talking about whether it 
is ever subject to withholding tax or not. Because when I 
made the payment, the section didn’t say that I have to 
withhold. I would never make a payment when the law 
comes into effect. So, which is the legal provision that 
makes it mandatory for me to withhold. There is nothing. 
I already paid. Of course, it’s two years odd situation if you 
paid. But future, then, I want the withholding tax the 
service after. But I would have started first at that level to 
say ‘Wait a minute, withholding is a mechanism and if a 
mechanism doesn’t apply to me coz at the time I did it, that 
mechanism didn’t exist, then I don’t have to withhold’. It 
is one of those things that you will have to tell them, too 
bad. That’s the way it is, the escape for future yes but this 
one is a free green light. 

 

Researcher Maybe we can hear from the Mr. Haizam? Your comment 
from your client/taxpayer.  
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Is the public ruling difficult to understand? and so the 
provision of the law. Is Section 4A is very complex? 

 

Mr. Mohd Haizam 
Abdul Aziz 

First of all, Public ruling as the name suggest to me is 
meant to provide guidance to the public. That is how I view 
it. What was said, Whether it is something that we should 
follow or not  probably that’s a matter of discussion. It 
depends on the respective tax payers. But the intention to 
me is to provide Guidance to tax payer. Of course, as far 
as possible for normal layman they would prefer that the 
public ruling can provide examples of their normal day to 
day kind of a situation and scenarios. But of course, you 
know. As we have heard to certain extend, sometimes the 
public ruling cause more confusion. Then actually 
providing clarity. In that respect from my perspective, 
maybe because I have been in the tax line for all this while,  
I do understand certain things which the public ruling is 
trying to say and as what was pointed out earlier as well 
sometimes for us depending on the reality of the cases. 
Sometimes we just follow. Because we don’t want to 
bother taking cases to court. There will involve more time 
and more cost. More money. So, from a business 
perspective, more cost, it just defeats the purpose when we 
run a business. Coming back to 4A itself, the 4A to me, in 
terms of history is correct, it was brought into place 
sometimes back in 1983. It was meant to be different as 
suppose to the business income. What would fall under the 
section 4A as so we speak. However, with that 
introduction, of the special class of income, it sort of like 
created another issue especially in terms of when you are 
trying to rely on the DTA of whether withholding tax 
should apply to the non-resident or not more because of 
like what was mentioned earlier as well. Of how the non-
resident view it. To them it is their business income. But 
from our perspective or from Malaysian domestic tax law, 
it is a special class of income. From my perspective on the 
ground, should we speak when I’m dealing with this non-
resident, they are saying it is my business income. Your 
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tax authority calls it as special class of income but from 
my perspective is my business income I’ve being tax in my 
country. So, by right I can rely on the business profit article 
on the DTA to seek protection. And of course, from the 
business profit perspective, no PE no tax. Which includes 
withholding tax.  So, that puts us at as the local company 
that engages foreigner in a tight spot to actually try to 
explain to the non-resident. What is this whole thing is all 
about? Then it comes into the other element. Will all my 
services be subjected to the withholding tax.  Then, when 
we try to go and explain about what is technical and what 
is non-technical, then that in itself will create another area 
of conflict and then like I said, the 4A itself is talking about 
technical this, technical that. Management here and there. 
But the case law, one particular case law then go and said 
‘all services’ and that again opens up everything in terms 
of interpretation. That is why at the end of the day, for us 
if we want to deal with the non-resident, it is difficult for 
us to convince them also that it is subject to withholding 
tax and why we should be withholding tax it. At the end of 
the day they are not going to agree to it. And they just say 
‘No, I don’t care you bare it. Like it or not. Either that or 
you don’t engage us’. So, that then put the burden on us to 
actually bare the additional cost and that’s how it ends up 
at the end of the day. It’s a cost of doing business to us. It 
pushes out our cost. From our perspective, sometimes 
when we deal with the third party then maybe it is not too 
bad. Because we can just say for us, we just want to protect 
our backside. We just going to say ‘I don’t care this is the 
local law, I’m not going to take any risk, I’m just going to 
withhold’. But do we apply the same treatment when it 
comes to intercompany? This are the kind of question that 
we have when it comes to dealing with this reintroduction 
of withholding tax on service performance in Malaysia. 
So, this is something with the public ruling not change yet. 
There is no guidance at this point of time, what do we do?  
In term s of DTA interpretation one view will say that it 
shouldn’t be subject to tax. And you going to have this 
argument. And at this point in time, some of the payment 
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we just holding back. Until we get more clarity. That is the 
reality of it on what is happening on the ground now. But 
of course, if there is more clarity and guidance that will 
make it a lot easier for us. Of course, with regards of 4A 
itself, like I said that seem to be the cause of the problem 
because it is a domestic law. Which is intended to be 
different from the business profit article of the DTA. But 
internationally, it is not. So, basically this is our situation 
right now. 

 

Mr. Anbualahan a/l 
Pakanivelu  

What is the perception of non-resident looking on our 
public ruling? Of course, the DTA is one side, are they 
convinced by this public ruling or how their perception? 

 

Mr. Mohd Haizam 
Abdul Aziz 

The public ruling, I guess in terms of the interpretation at 
this point in time, the thing about the non-resident, you got 
two buckets. You got one that we just take it as it is. What 
we tell them, they just take it. But another one they were 
actually focus more on the DTA rather than the public 
ruling. My argument with that issues is on DTA, not on 
public ruling. Okay, so that is on the ground.  Like I said, 
to me the public ruling is more for the local company 
because the obligation to withhold is with the local 
company. Any noncompliance, the local company is the 
one  that get hits. So, the non-resident they don’t really 
care. So that is why, my discussion with them is usually on 
DTA interpretation especially on the business profit 
article.  

 

Ms. Adelin Wong Maybe I could just add, I think in our dealings with this 
particular issues, Now you have things call public ruling. 
Then you have also things call guideline, like e-commence 
guidelines. Why are they called guidelines and not public 
ruling? Why do you have public rulings? As the rest have 
shared, If the public ruling is to provide guidance. The first 
thing, it must be consistent with the primary law from the 
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legislative provision. You have a bit of a situation, Haizam 
mentioned a case, that says, before that it was technical 
you read it with the word technical and for all services you 
classify as technical or non-technical and then you apply 
it. But then with one case saying that everything is a 
services then the public ruling says non-technical, we 
know we don’t need you to withhold. So, we a bit confuse. 
Should we apply to those services? and Vijey made a very 
compelling case; If it is all services then why do you need 
all this other provisions?. Words just say provision of 
services and in whatever nature form or kind is subject to 
withholding tax then people understand. Public rulings, I 
think first and foremost it must be consistent with the act 
and it must be consistent with the law as interpreted by our 
courts. But of course, the courts maybe is the high court 
and might get overturn at court of appeal then might get 
overturn at the federal court. I think we have difficulties in 
that. Second, I think you can never have a comprehensive 
public ruling that encompass every fact and circumstances. 
I think public ruling should be based on principle. So, they 
set up clear guiding principle and the principle just be 
applied consistently. If any facts changed, they go back to 
the principle, and they know this are the principle. They 
work through step by step. They will get to the same 
answer. If there is no principle, and you just give them 
contoh 1, contoh 2, contoh 3 then what if there is contoh 
3A? That does not fall under contoh 3. Then they don’t 
know which should apply. So, if you have principle, then 
they whatever lah, they can use contoh 3 and then they 
apply it and then 3A they can also get to the right answer. 
I feel that public ruling should be based on clear principles 
that people can apply. So that you can take care of all the 
issues. Now I also think that most of the tax payer who are 
actually bother to read the law as Vijey said, the kind who 
would want to read the law, would want to know how to 
comply. It is not that they don’t want to comply, in fact the 
multinational and all of kind who actually engaged the 
lawyers are people who say ok tell me, how do I comply. 
And so Perhaps one of the things is that you could try and 
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see whether at this stage, I know there were no more 
consultation when 15 A was revised, but get consultation 
with practitioners, industry institute. If it doesn’t work, we 
come back to the drawing board. We see where are the 
missing gaps and we made principle so that people can 
learn how to apply it. At the end of the day you have things 
like technical and non-technical, to someone who is in 
particular industry, let say we are in the semiconductor 
industry. I mean to them assembly is non-technical you 
just go to screw and the non-technical is just not technical 
but to others like us, assembly is very technical. So, what 
is it? Is it just a human labour? Intensive there then it is 
non- technical ? or does it have to be super Naza type of 
technology than that’s technical. But I think there is 
difficulties when you trying do things like technical or 
non-technical.  Again, I will urge that in any public ruling 
we should try and forms principles that people can apply. 

 

Ms. Norsalwani Muhd 
Nor 

Is it good to have examples in the public ruling or it makes 
some confusion in public ruling? 

 

Ms. Adelin Wong I think it is good to have examples. But the examples must 
have a line of principles going through. So, that every 
example, the principles that you want to bring force is 
there. So, that you don’t have inconsistent examples. Or 
examples but what are you trying to say, what is the 
underline reasoning as to how you reach the conclusion. I 
think that is more important, then the guiding post than the 
principle which leads you to the example. 

 

Mr. Muhammad Farid 
Jaafar 

I would like to add on that, when we look at the PR, the 
way it is prepared by IRB, is actually we want to portray 
it, want to explain it to public on the whole. Like what 
Vijey mentioned, whether we should have another set of 
order, more sophisticated compared to the layman. Well 
the intention is to have the public ruling for everybody to 
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be able to read and understand it. That is the basic part. 
That is the intention of the first part. And then we come to 
the part where you mentioned about the Principle. Of 
course, the public ruling being prepared on that basis, but 
then we know that issue will evolve. There’ll be a lot of 
issue coming in. After that, no doubt at the time when 
public ruling is prepared, we are looking at that particular 
issue. When there is an amendment to the law, for 
example, and also due to the interpretation by the court. 
The way the public ruling is presented initially, that is the 
standby, the IRB. But then later on if there is an issue and 
then the public said ‘Hey what about this issue?’, let say 
issue A is not mentioned in the public ruling. Of course, it 
is not mentioned in the public ruling because it is meant 
for a general guide. But then when come to the 
interpretation where we have not put it in the public ruling 
but then it is based on the case by case basis form. The tax 
payer, tax payer will ask the tax agent or tax profession and 
then we come with our stand. Unfortunately, in certain 
cases the tax profession does not agree, that is why we 
have to take the matter to court. We can’t put it in the 
public ruling yet. So, we let the court decide. Whether the 
interpretation A or Interpretation B, which one is correct 
by the court. Is it vague? I wouldn’t say that like Mr Anbu 
said it to the extent that maybe there is a mistake, I 
wouldn’t call it a mistake because probably it is not 
mention. I am saying in the context of looking in the 
perspective of the public ruling itself. So that is where you 
have the contoh, the example at the time. And then from 
time to time there is a case law, there is an amendment. 
Then looking at the case and especially the case being 
appeal at the court of appeal or at the federal court, where 
there is issue which is of important to the public, then the 
example will be included. For example, DPMI but then of 
course like you mention. When you put example, come the 
issue of whether there is a law of regressing or not. 
Actually, the example, been given based on the DPMI just 
to stated that is the stand and clearly to said that since 
regressing is not allowable for deduction purposes. So, that 
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example being given deduction will given to say ‘Ok you 
can gross’ Not to say that this is the law when the law say 
that it can be regross. But this is actually an example, been 
given based on the situation and decision by the court. So, 
if there is an issue, to challenge it of course there is 
different interpretation and the understanding by the public 
but this is ok I’m giving the example. Because it talks 
about technical. Technical services regressing issues. Yes, 
initially in public ruling is very basis says that technical 
issue but then there is decision by the court which say that 
‘oh’ non-technical issue are now applied. We put the 
example of non-technical also. Not to say that this is law 
but that is the court decision. Let to say that we are bound 
by the decision by the court of course if we want to each 
time, we amend the law to make it more specific, that is 
another alternative to proceed. Like I mention that why not 
you just make it simple as payment of service but we look 
at the history of the section itself how it is being made and 
after that the interpretation by both parties and then we 
challenge and taken to court and the court has decided that 
. So, that is where the public ruling is to just interpret it, 
this is the stand and then there is a court decision to put the 
example. So, this is my input looking at the public ruling. 
Whether public ruling has to be more exhaustive, I think it 
is subjective. We can never like I mention it can never be 
exhaustive it can never be so detail. It depends from time 
to time what the issue like Vijey mention HMRC they put 
law, I think its ok to put law but then again we look at the 
reader, if layman they don’t care or certain period of high 
level proper investors, I don’t care about the case. I just 
want to know what‘s the stand whether I should comply or 
not comply or on how am I going to comply. That is why 
I think the public ruling should be prepared on general 
basis not to be too specific or too technical. So, that in term 
of a reader they can apply it but then of course there be a 
lot of issues. That issues actually on case by case basis. We 
can’t put everything in the public ruling itself. That will be 
my input on that from the perspective I look at it. In terms 
of DTA I think that we move complicated. That It should 
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definitely has to be resolve to court. But then again how 
the public ruling should be explained again  if there is 
decision by court, then we are guided by the court decision, 
then we can put it to make it clear in the public ruling based 
on the court decision. But, again the understanding is that 
the basic principle, this is how the stand be taken and again 
subsequently there is an amendment to the law or if there 
is court decision then, there will be some example will be 
provided. So, it should be that way. It should be straight 
forward. It shouldn’t be too technical for me, for public 
ruling. And from time to time if there is an issue, yea, if it 
is not in the public ruling then have to refer to the 
authorities. 

 

Researcher How about section 4A?  Is it a complex law? Or is it 
something very simple that tax payer should just read it 
that it applies to all services? 

 

Mr. Muhammad Farid 
Jaafar 

I think the provision in sub (a) i, ii, iii especially (ii), it is 
very long, it jumble up. I remember if you look at EPMI 
case? to the extent that the argument came up on issue non-
technical also applies here that is because the interpretation 
by the IRB who look at the case. They look at the comma. 
So technical existent subsequently advice administration 
‘there is no the word technical’, How do you read? Do you 
read together technical advise instead? That is what 
happen at court level and that is decision of the court. If 
again you bring that issue before the court now, I think it 
will be different how the court will look at it. But then it 
shows how complex is the provision itself. When we talk 
about sub (ii). So, I will not be able to explain why initially, 
maybe Datuk being the former IRB you can enlighten us 
because first part technical, second part, in respect of the 
intention actually. So, for the public, yes it is very long and 
difficult to understand. 
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Mr. Mohd Haizam 
Abdul Aziz 

I were to just comment about that. To me I think if the law 
is simple, from a layman perspective if they just say that 
any services do way 4A any services as much income is 
coming from Malaysia is subject to tax. That is simple way 
of looking it. But then we take a step further. All services 
as long as Malaysian company pay services to non-
resident, the first line is, there is the taxing authority so as 
we speak but then you go to the DTA. DTA suppose to act 
as a shield rather than as a sword. So, once you had the 
taxing authority to keep it simple, any services coming 
from non-resident Malaysian Entities pay, is subject to tax 
but then DTA comes in, then if that 4A is abolished so to 
speak, you rely on this simple way of looking at it then the 
business profit article will come in and then, to me it is sort 
of like how the international concept is going to apply. 
That is simple of looking at it. That is how some countries 
are actually adopt it or applying the tax law. Now if we talk 
about 4A again it comes the technical and non-technical 
but to play save some people will just say all services just 
impose withholding tax. Rather than going into detail the 
technical vs non-technical. Because it is difficult. Even for 
us, It is difficult for us trying to explain to a non-resident, 
what is regarded to the understanding of non-technical. I 
think at the same time the tax authority also find it difficult 
trying to explain. So even more difficult for us.  

 

Researcher Maybe we can hear from Datuk. Datuk Zaid’s, view on 
section 4A and the related?  

 

Dato Mohd Zaid 
Ismail 

Thank you Puan Hazlina, Basically Go by history. I just 
want to touch on the definition. First on the practise 
procedure and process. The practice of Lembaga Hasil. 
Secondly is the technical part interpretation of the treaty 
especially. Because basically view of the preamble to the 
Section 4A especially talking about non-resident. The 
moment the first preamble talks about the non-resident 
itself already. So, the 4A is basically about non-resident. 
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When we talk about non-resident, they have two issues 
there or two aspect. One is resident in country that we 
don’t have treaty with. The other is with non-resident that 
we have treaty with. So of course, this gives two different 
implications. The first part is the process procedure and 
practise. So basically, the Euromedical case was the trigger 
point why we had this 4A thing. So, it was taken out from 
differential of royalty because by it is normal. The original 
differential of royalty was service normal. What is royalty? 
Basically, it is just for payment know-how. It is a basic 
thing. But somehow, we have been put this technical fees  
4A (ii) into this royalty thing. Cause a lot of complication. 
So, the government loss a lot of money. Because we cannot 
tax. Aa lot of money flowing out. So that is why this idea 
is coming out brought up this 4A thing. Then we have of 
course 4A(i) and (ii), not yet (iii). So, of course I don’t 
want to go into the real issues. I think many has raised this 
issue because it is ongoing thing. But I think that part, the 
resolution no 1 is first maybe public ruling should not be 
part of ruling because we know, all of us know. That it is 
not law. It is not bind by law. It is just an interpretation by 
the Lembaga. Perhaps the proper word should be guideline 
possibly. When you said a ruling, as if it is mandatory. The 
ruling is very compelling to follow. I don’t know but if it 
is a guideline, there is a guide. Because the whole intention 
of ruling is to be a guideline by virtual effect that it can 
never be comprehensive. It can never be inclusive. By so 
many reason, because of the changing time etc. So, a 
guideline will be a proper thing. Basically a lot of issues 
can be settled if we both parties the practitioners, tax agent 
or lawyers and the Lembaga officer are able to sit down 
and sort out. Because sometimes we notice there is a lot of 
apprehension from the part of the Lembaga to make a 
decision. Diorang takut. Because the interpretation may 
result in the loss or rather in the non-liability of the tax 
payer to pay tax. So diorang takut. Even though they can 
see the facts there. So, the best defence is never mind, we 
will look at it. I’ll discuss with my Boss, susah sikit I’ll 
send to HQ. Because why? Because it’s history. Dulu, 
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history. What is Special com? It is just a round table 
macam ni. Dulu just one from the chamber, one from the 
industry, one from tax practitioner. Three of us sit down 
and try to discuss. Because it is arbitration. Because 
Special Comm is basically arbitration. Of course, in the act 
dia sebutlah dia ni ada power of Magistrate Court tetapi 
sebenarnya the whole is to find resolution because it is 
facts finding. It is not law. But of course, it does not happen 
that way. Yang kedua, secondly when we talk about at the 
court with respect the judges, because definitely revenue 
law is with DTAs, it is not something that we are really 
competent I mean the whole environment. Maybe in the 
Europe OECD yes. But here takda. Bagi few case law that 
can give detail, the commentary of the OECD or UN 
model. So, the judges pun kan I need to be guided by 
proper presentation by both practitioner and respondent 
and appellant. It is very straightforward. Like there are 
cases of badges of trade. All the badges of trade. Tapi 
macam, to say that there is no business when there is no 
badges of trade, then the judge can say, Well it doesn’t 
mean, there is no bank account, there is no office, no 
marketing and asset and advertisement, doesn’t mean it is 
not business. Well, we know that badges of trade are 
indicators of Business. Jadi this are areas kalau kita look 
say for example fact finding in a more conducive and non-
formal way I think we can use a lot of resolution or 
conflict. Macam regrossing is very nifty thing. It is never 
ending. Sure punya because the practice, the interpretation 
can be vary in the spectrum of law evolving, they needed 
interpretation act, the DTA, of course the act itself. This is 
the area I think on going. More importantly, 4A is more on 
the non-resident when non-resident, actually you will talk 
about treaties. So, how do we interpret the treaties? Of 
course, I think they have mentioned it around the table. 
That to the country. To the other party. To the other treaty 
partner. To them business is business. You can call it 
anything under your act, as special class of income ke or 
istimewa ke they can call it. But to us is business. If you 
want to say that 4A is special ke, it is special class of 
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income. Not business. Say it in the treaty. Why we had this 
special article on fees of tax for services? Why do we have 
that? Before that we had a lot of problem, we have received 
interpretation from many countries. Marah ke kat kita? 
What are you doing? Suddenly, you are taxing this you 
know! We are not even here in your country. We are 
somewhere, suddenly you start taxing us. But you see, it is 
our special class of income. What? We don’t care about. 
We just want to do business. If there is a treaty, then say it. 
That is why finally we observe rather than policy technical. 
Kita decided to have special article. So now we have fees 
for technical services. So, now we have special article. To 
give some  credibility to the right for us to tax. Of course, 
that is so that is why we have it. That is the part of 4A 
thing. But 4A3 is still silent there. Then we got a problem 
there.  About the boat charter, chartering ect. Because 
sometimes kita masuk dalam royalties’ article. Sometimes 
it can be article 7 profit, sometimes it can be article 31 
other income. Sometimes article 8. Because there is a lot 
interfacing between Article 7, article 10, article 8 special 
good and passenger article 22. But there is a lot of 
implication there. It is not the intention of the treaty.  The 
treaty itself from a holistic view. Tak kisah tentang 
definition tentang rumination. It is very straightforward. 
Exemption or bad credit. But look at the area of 
imposition. There are two areas. Satu active article and the 
passive article. The active article, article 7 on the business 
profit, and then article independent services. Article on the 
personal services. Article 8. This are business. In the treaty 
this is the active article. Then you have the non-passive. 
The passive article, interest, royalty, dividend.  These are 
the passive one. So sometimes on the other part we try to 
be juggle  up for our own benefit. Jadi it is not right, 
ethically it is not right. Because way back, interpretation 
of the law, spirit of the treaty not going into the face rule 
of the treaty but we are doing it for our own economic 
interest. If the field is not level, no use.  The players must 
be all fair. IRB officers, the Special Com which are now 
open chambers. Non from the industry or from the tax. We 



154 

 

had the experience with the special com. And then of 
course the court. I rasa, Why I think maybe somebody 
should initiate Lembaga, kan they actually exposed 
tentang the working principle or concept of the treaty. It is 
very important. Banyak unfairness, we deprive justice 
because of the misconstruing the treaty. 

 

Researcher So, from this discussion, I can see that they are concern 
about the application of Section 4A. Do you think that 
section 4A has to be amended or do you think that we 
should remove sec 4A? 

 

Mr. Mohd Haizam 
Abdul Aziz 

I mention just now, keep it simple. Remove it. That means 
you liviate the interpretation of technical and non-
technical but to be fair to the government they still want to 
tax income going out of the country just introduce 
something to say that whatever services done outside 
Malaysia will be subject to tax in Malaysia. At least to the 
non-resident they are clear. The law is clear on that. The 
only thing is that of course the non-resident would aspect 
let say for countries who has no DTA, they know they will 
going to be hit with tax in Malaysia. And is for them to see 
whatever local law that they have there to pay double tax 
relief because there is no DTA. At least it is clear to them 
clear to us we can withhold no issue. So there no dispute 
from their side. But with regards to the situation where you 
have DTA, but no technical fee article, that is where the 
business profit article interpretation comes in. Then if 
coming back to what was mentioned just now, if everyone 
views the DTA similarly, both countries that would make 
it clearer as well. Because Malaysia yes, we have that 
taxing right but then everyone will fall back on  DTA if the 
business profit article provides protection and of course if 
there is a technical fee article, is clear as well to say that 
Malaysia have the taxing right and whether it provides 
reduce rate or not. So that is how, how I see it. Because 
this 4A seem to cause more confusion than clarity.  
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Dato Mohd Zaid 
Ismail 

I rasa It is ok kalau government nak ada 4A whatever if 
they don’t have that, they still have to put somewhere. Our 
developing country a lot of capital up flows.  But the point 
is clarity, transparency and common ground. Because it 
involve non-resident, it involves tax treaties, it is very 
important that many parties should understand the concept 
the principle underpinning the concept of the tax treaty. 
The challenge about tax treaties because you cannot look 
at the article, because it is very holistic. You must look 
from all aspect. We must also look at the commentaries. 
The commentaries is very important. The case law. 
Because commentary will give guidance? how we look at 
the interpretation. Jadi then when we have clarity, then it 
is ok to really have it. There is fairness.  Their exposure, 
their liability kalau tidak, to them, I should not be tax 
because I don’t fall under any of the Article but suddenly, 
we come out and say that we know our law is changing, 
our law the treaties is just gives relief. But many people 
don’t know like I said. The treaties is to give relief. They 
only talking about the allocation of taxing right. Is talking 
about economic development. Talking about promoting 
investment. Look at the treaty mis look not fear from the 
specific  legalistic view the act taxability we look at the 
whole purpose. What is it the whole intention of 
parliament? The intention of parliament is not just giving 
you relief. It is talking about how we may want to ensure 
there is economic relation. Healthy  economic relation 
between country. There is why we have DTA. If not no 
need. Secondly in having that, we are talking about, of 
course, we must share our tax. Never mind but that is 
negotiation all about. Whether you take all, I do take or we 
take 50% or whatever. But if we do understand that then 
got lot of problem. For example, we take I’m going into 
section 4A (iii) on chartering. This is an issue because 
sometimes it may fall under the royalties article, sometime 
under ICS, the industrial, commercial  scientific 
equipment. Even OECD are guarded by the model and  UN 
model. What is ICS, industrial,commercial  scientific 
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equipment. It is not finely defined. There is a lot of 
challenges in the court we want to be more explicit. Which 
is where the country of source. Is it bareboat chartering? Is 
it again business? Business under article 7? So, interfacing 
them. This interfacing should be a learning make clarify. 
The tax application was the old treaty in Singapore. But 
they talk about the new treaty. So, there is a lot of 
confusion there. Kalau I was a lawyer I mean with due 
respect; I don’t know. I said from the start cannot win 
because from the start of payment for rental from the view 
of business in Article 2 itself. Definition of business so has 
taken out. Not including rental. So, what about PE? Cannot 
talk about PE anymore. They should lost in the federal 
court. And it is quite surprising how they won in the high 
court and the court of appeal. 

 

Mr. Anbualahan a/l 
Pakanivelu  

But even lower court, high court, the appeal court and go 
to the federal court. Even judge in the high court also the 
interpretation is different than federal court. I mean I’m 
talking in terms of Judges. So, it depends on how they look 
at it. Who stand on it. And what is the background 
experience. From there they are making decision. So high 
court in favour to tax payer, I’m talking about Alam 
Maritime. Even Court of Appeal also you deal with tax 
payer. Suddenly the federal court turn the other way round. 

 

Dato Mohd Zaid 
Ismail 

But when you look at the decision by the Federal Court, I 
think it is valid because dia quoted that it is not business. 
Because the argument by the High Court by the Special 
Com by the High Court by the Court of Appeal was the PE 
thing.  There is no issue of PE because it is not business. 
(So its all depend from their background.)  

 

Researcher So, Farid what do you think about Sec 4A? 
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Mr. Muhammad Farid 
Jaafar 

Going back to what Datuk mentioned about the issue of 
business I think section 4(a) when it was introduced 4A 
when it was amended when introducing them. We want to 
like to like Haizam we want to differentiate from 4(a). We 
put a material of course in the name of special sources of 
income. But we want to differentiate it from being a 
business this is a payment. Of course, the recipient would 
say that ok this is a business then for us it is a question of 
facts. So, you have to prove it. But the intention for us to 
put the 4A to say this is not a 4(a) this is not business. To 
overcome the issue of PE article 7. So, that is why we say 
that even you use DTA. We say that yes we have the right 
to tax it. But if you want to say that “Hey I don’t have a PE 
here. But this is my business income”. You prove it to us. 
Like the case of Alam Maritime. I just want to highlight on 
that part. That is how we interpret it. 

 

Researcher Do you think that the law is clear? (on 4A) that it refers to 
non-business source.  

 

Mr. Muhammad Farid 
Jaafar 

For me now, based on the case that we brought to court, 
the court seem, based on one particular case. Because the 
argument is on the PE itself on the business. Whereas it is 
just a payment from Malaysia. So, it is seem to be in line 
with the way that we interpreted it. But then, going forward 
you wouldn’t know. We won’t know if there is another 
case especially if they test 4A3. There is cases for a rental 
on shipping like Datuk mentioned. But that asset now for 
me that decision seems to be in line and consistent with the 
interpretation that we have 4A that is this, it is not for 
business.  

 

Mr.Vijey R. Mohana 
Krishnan 

I just have one quick point to make and a question for 
Datuk actually. Very interested to hear your views on 
something. One point of it that I wanted to make was it was 
spot on this. Because it just doesn’t involves Malaysian 
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and there is a treaty involves and the treaty almost in every 
country in the world, right now. It is not just us, it is the 
outside too. One of the risk that our client is facing, is that 
if Malaysia takes the view that something is subject to the 
withholding tax and competent authorities says No. This is 
not taxable either because the PE clause or maybe our 
withholding tax section4A itself. Doesn’t cover non-
technical. It is possible that the competent authority would 
say I will not give bilateral credit to the non-resident. Then 
it is a double whammy. Malaysia tax us the foreign 
authority says they shouldn’t tax. If you have a problem 
with that, then you go and sue them. Because in my 
country I do not give you bilateral credit. I do not accept 
that they have taxing right to begin with. I only give credit 
where it was properly tax in the first place. That is G to G 
issue. We need to resolve it. As we discuss all of this in 
fact with the keys tax payer is not here.  It is the foreign 
competent authority who need to also accept that this is a 
position and at least give them the bilateral credit. 

 

Dato Mohd Zaid 
Ismail 

Regarding this issue they can be two. The first issue is 
regarding the 4A itself. But now of course the issue has 
been resolved because we have the special article there. 
Fees for tax services. Before that it was a lot of issues. We 
can call it anything under the law. We don’t know what is 
the special class of income. So, in the business. Which is 
true. You can call anything under the law. But to us is 
business. So, we cannot give credit to our resident.  

 

The second part that we are deal now is regarding the 
technical interpretation.  Technical or non-technical. That 
is another issue there. But it depends. One of course at 
local level we the practitioners can handle it. Second if 
critical issue it can be by that an MAP procedure. The 
treaty of course, I don’t know it can be a lengthy process. 
(At that time, when it was introduce, what was the belief 
at that time/ Was it supposed to cover non-technical?) Well 
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it is a good point there. The coma thing is a big issue. We 
call it as ambulatory. if the context so warrant. So, the 
context is what? Actually, it supposed to be technical. But 
of course, there is judgment of court which we must 
follow. 

 

Mr. Muhammad Farid 
Jaafar 

I just want to add on. Even though the court decide that it 
was a non-technical services. That case because in 
petroleum industry. So, we are looking at even though the 
payment involve human resource, finance for us because it 
is industry of petroleum so the service provider why they 
provide it to the local? That’s the argument that are being 
bought. For that context in the. EPM. I’m just explain.  But 
going back to what Vijey mention, I think it is a good point 
also. In terms of competent authority. Let say there is a 
court decision and the treatment of tax. On the non-
resident.  I think it would be good also to bring up that to 
the competent authority. Whether how does that. I mean at 
that point of time when the DTA being negotiated and sign 
is that the intention that it is to be tax.  Let say ok in 
Malaysia Alam Maritime case. That it has been tax now. 
So, what is the position now for the counterpart? Although 
we are looking at the old treaty. Let say if there’s any new 
issue arising that Malaysia wants to tax it based on the 
domestic law. Okay we have the DTA. There should be 
avenue for competent authority to discuss whether, we 
want it to be tax I mean the counterpart to be tax by 
Malaysia. I think the competent authority should be 
communicated compared to originally when we sign. Is 
that the intention to be tax? Now Malaysia wants to tax it.  
So, I think the involvement by the competent authority 
would be good. Would be a good idea. 

 

Researcher Any your thoughts on a section 4 capital A whether we 
should amend, improve it or should we take it out we don’t 
have any section 4 capital A. Especially now that we have 
GST and the payment for services is also subject to GST. 
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So taking into account the GST because like any other 
jurisdiction, their tax system is that there is no such thing 
as direct or indirect tax. Everything is under one roof. So, 
the like the GST or VAT, everything is under one tax 
department. So, if you impose the GST then maybe you 
are no longer subject to withholding tax or tax under the 
ITA. What is your thought on that? 

 

Ms. Adelin Wong I think that my first premise of Section 4A is that it is 
complicated. I think if it is not complicated then you wont 
have case laws and everybody you will know what to do. 
Maybe it is more business for Vijey and myself. I think I 
am wearing two hats you know because we can dispute 
things but on the other hand I think as a Malaysian we also 
want to make sure that the foreign investment does come 
in. I just came from MIDA just now discussing this 
particular point. So, I think that we go back to tax 
principle. Tax principle should be simple. Simple to 
interpret simple to comply. Because otherwise we can’t 
comply. So, my view is that 4A for whatever reason they 
came in to being, I think maybe time for the Parliament to 
have look at it. Do we need 4A, the way it is drafted at the 
present moment. Of course, we can sit here and debate 
whether you know, 4A with comma, no comma you know 
how  we have interpreted it as of petroleum ect. Because 
there is inconsistency. At the end of the day the law have 
to be changed. If we want to take one clear position. 
Because I must say you know, that I find difficulty also 
you know. With this two limbs. First limb in connection 
with technical management administration and then they 
have third limb. Some more it must be scientific in 
industrial and commercial. So, there is actually three 
elements. So, it is quite difficult to a simple minded person. 
Why got three limb. What is it that they are intending. My 
view is that we should look at it and urge the Parliament to 
do something about it. Secondly, I think that Malaysia is 
progressing, we all hope that Malaysia is progressing. You 
have also sign on to the BEPS associates now and you said 
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you want to comply in terms of OECD principle. I think I 
can say quite confidently that you put section 4A is not in 
line with OECD principles. I mean if you go out to most 
other countries, most develop countries, let’s not talk about 
those who are looking at us and following us. But those we 
want to emulate And we want to get to, either because 
there are sound jurisprudent or very sound technical 
analysis they are big and worldwide economy and we want 
to emulate them then I think you should look at it and say 
Does anybody in the world really tax us the services which 
are perform outside a country? Maybe there are. I won’t be 
able to say conclusively there aren’t. But I think you have 
to look at the major countries. Or be it importing and 
exporting countries. I think most would say if they perform 
outside Malaysia then it should not subject to withholding 
tax. So, maybe you know I was also curious to ask maybe 
someone may have better idea. We actually took it away 
in 2000. We took it away in 2002. Some clever people, 
some minds may have been thinking at that point in time, 
we take it away. And I think everybody was very happy. 
Everybody was saying Malaysia has progress.  And we are 
going right way. When the budget was announce recently, 
why we regrossing? So that was the view.  Why that we 
take it out then what is the rational? And is the rational no 
longer there? Then what is the rational of taking it out and 
putting it back in now?  

 

Mr.Vijey R. Mohana 
Krishnan 

Can I just add to this? IT is about responsible ethical 
pushing of interpretation. EPMI was decided that way 
because the revenue are it. EPMI in fact the court refers 
specifically to an IRB guideline. And say it is very clear. 
Even the IRB said so. Therefore, it covers the non-
technical. To me it was an absolute application of their 
duty to look at what are the party to the suit is saying, yes, 
it’s clear the law is like that. It should be looking at IRB 
guidelines. This Is already the dispute between the parties. 
Should be listening to the arguments. Not something that 
was written before by one party that doesn’t mean the law 
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has this or that. But it was argued that way. And to me the 
question would be why it was argued that way. Was it the 
true belief of the revenue that time that it should cover non-
technical? If it wasn’t the true belief, it shouldn’t be argued 
that way. So, the boundary of that section got push. Of 
course, the court decided the issue of technical and non-
technical. Now those who go to court here  realise that on 
any given day and with a little bit of luck you can argue 
just about anything and you might just win and come back 
and turn the law upside down. But does that mean you 
should do that because it is perfectly possible And I have 
sat there and watch other cases happening at the Federal 
Court, Court of Appeal. And you listen and you think this 
is the sure lost case.  And then at the end of the day you 
see the party win it and thinking why is this happen? Will 
that happen in this country. It can happen just a snap of the 
fingers at the high court, court of appeal. Sometimes you 
are the beneficiary of that kind of fortune. Sometimes it is 
your misfortune. It can cut both ways. But as a revenue 
authority, is it right for you to push the boundaries that 
way? Or do you go back to the original Intention. We 
won’t argue that yes possibly when we go to court and win 
it but we won’t argue that because it was never the 
intention. And who makes this decision and to push the 
boundary?  

It may have a certain intention at the time it is made. But 
of course, that law was introduce such long time ago. 
Today, the new batch of officers may decide, No I think 
when I read this literally, I can push this a bit further and I 
can cover this and cover that. So that to me is that, that 
responsible ethical of pushing the boundaries and that 
should apply to the private sector’s lawyers as well. Don’t 
go to court now and give funny things. Changes things, 
topsy-turvy. When you argue something, there must be 
some principle behind it. Adelin said it earlier, even with 
rulings, when you write it, it must be based in that principle 
at that’s exactly what law should be doing. If one truly 
believes that 4A (ii) was never meant to covered non-
technical, then it should have never be argued in EPMI. If 
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it was never been argued in EPMI, then we wouldn’t be 
talking on that point here at all. Because the court would 
never said it, but it was argued and the court said “okay”. 
Now, we’re sitting here and thinking “what happened? 
What just happened? How did that become the law?”. But 
it is the law and now we all are hoping that some other 
lawyer would take the case to the court and reverse it. But 
the point here is, maybe, we should never argue that in the 
first place. And that should go towards any other, not just 
withholding tax but all other tax points as well. Otherwise, 
we risk turning that ‘How’ tax law works nicely into 
something which is topsy-turvy after that. The ‘Yin and 
Yang’ will be loss in the tax world. We just simply argue 
strange things because sometimes you can win. And then 
what happens after that, we end up in a discussion like this. 
Arguing or discussing.  

  

Researcher No, I think maybe we can conclude on the focus group 
first. Then maybe we can have free discussion. So, 
basically, from the discussion, anymore comments on 
section 4A and also the public ruling? 

 

Mr.Vijey R. Mohana 
Krishnan 

I think, Now, the view is that it covers more than just what 
it says. Then you should amend the law or delete it or do 
something else. Because we’re in unsatisfactory position 
now. It is not quite clear and differing views has been taken 
and that causes further problems after that. If it’s meant to 
cover this then just say so, then we move forward with it.  

 

Mr. Anbualahan a/l 
Pakanivelu  

My view I am thinking like this, you see looking at that 
route, if there is a confusion, the thing ‘comma here, coma 
there’ and how you interpret it? As what earlier the 
industry side said. Put it very clear, simple and that’s all. 
Don’t try to input, if you cannot tax in this article or do it 
in this way, you try to find something and put it there and 
you tax them. If cannot means, put it clear we cannot tax 
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and put public ruling clear. This is our interpretation, the 
rest you cannot tax. In the first place, you look at the act 
whether we got tax right or not. After that, then only you 
look at the details and all this kind of things. First of all, as 
what the earlier judges said, look at your domestic law, 
whether you got the right to tax or not. So, how about 
domestic law is confusing, and make it very comprise, 
make it clear. I put it simple as that. Like, even if layman 
reads it, they can understand. There is no necessity for 
public ruling, you interpret it like that, the outside 
practitioners interpret it different way, I mean all depends 
on their knowledge and their background, how they look 
at it. So, for me it shouldn’t be really deep, put it clear and 
make it simple.  

 

Mr. Mohd Haizam 
Abdul Aziz 

Maybe I was blunt to say ‘abolish it’ but at the end of the 
day, Malaysia should be able to tax it. So, whether you 
want to rigid that 4 A and make it clearer or you want to 
abolish it, introduce a new law, so be it. But I was rooting 
too, I said ‘Yes’, as long as money coming out and going 
out from Malaysia, Malaysia should have a taxing right 
and for countries where that is no DTA, they are clear. 
They know that they will get hit. So that, it makes it easier. 
Because when it comes to foreigners, whether they want to 
invest in Malaysia or not, they need clarity. I think improve 
it or remove it and re-introduce a new law but a clearer, 
maybe just say “simple all services, income derived from 
services coming out from Malaysia is subject to tax in 
Malaysia”. Give Malaysia the taxing right. Then after that, 
the non-resident just fall back on the respective DTA 
accordingly. And follow the OECB model.  

  

Dato Mohd Zaid 
Ismail 

But the DTA should be something that understood by both 
parties. We don’t want the other side to interpret treaty in 
a way, that our country looks at it differently. Now, the 
issue with DTA is, the interpretation is different. In fact, 
this issue has been raised by many treaty partners. Because 
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the section 4A has caused a lot of conflict. They came 
down here many times from Netherlands, from Europe, 
from England, because they were not happy.   

 

Ms. Norsalwani Muhd 
Nor 

Like you said just now, Adelin, about it should be in line 
with OECD. Since we are going to the OECD. Even I had 
the opportunity to talk to OECD people before. And 
they’re not so happy with Domestic Law against the 
treaties. So, maybe it’s time for us to think to revisit the 
provision whether it is in line with OECD. 

 

Mr. Anbualahan a/l 
Pakanivelu  

The intentions is very important. Why you introduce that? 
The basic thing. I mean the tax authority must understand. 
As well as outside. But the problem is, the intention of 4A 
in 1983, why they brought it in, still a lot of people is not 
clear. I believe that some new officers don’t even know 
why. When I suddenly asked, “why did they introduce?” 
they answered “government are like that”. But the 
parliament has some intention on why they brought this. 
As and when the time goes, all become more complex 
because a lot of amendment took place. And was not 
addressed properly. That is my general comment.  

 

Ms. Adelin Wong Some people have actually said that treaties with technical 
fee article actually more limiting to other contractual party. 
Than a treaty without. Because when if you look at the 
technical, you mentioned Singapore and Spain, but when 
you look at technical article provision. The Singapore 
treaty act actually says, it defines ‘what is deem to be 
technical fees deem source in Malaysia, if it is performed 
in Malaysia’. So then, if it is not performed in Malaysia? 
Does that mean that it is zero or is it ten? Or is it business 
article?    
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Mr. Mohd Haizam 
Abdul Aziz 

I think the problem, they read the deduction together with 
the expansion. The royalty definition. Was because of the 
IT players. They’ve been restructuring for example, 
software as services. In the past, it’s probably the software 
then there could be an element of royalty within the 
software. But then when they sort of like create it to be like 
as a services, that’s when they avoid that so call 
withholding tax on royalty but then because they argued 
work done outside Malaysia, then there is also no 
withholding tax. So, by reintroducing this, it’s meant to 
catch them. When you structure it as services and it’s 
performed outside, you still going to get caught.  

 

Ms. Adelin Wong Yes, but the difficulty is that, now you have two competing 
provisions relating to that. So, which one I should comply 
with? Yes. It is very complex. But with due respect to the 
legislator and the amendment that were put in, I think my 
view is that, my humble opinion is that, by deeming 
services which are performed outside Malaysia, normally 
services are source where the services are performed. I 
think that is like one on one. Then, you deem it to be 
performed in Malaysia. I don’t think that is what the 
OECD is actually thinking off when they are talking about 
treaty abuse. You wouldn’t comply with BEPS program by 
doing that. In fact, it moves you further away from the 
OECD prosition.   

 

Mr. Anbualahan a/l 
Pakanivelu  

So, what is your opinion when you all went for dialogues 
and all this things? So, what is the input on the provision 
which is now currently amended? So, any input on your 
unsatisfaction in the industry or your practitioner?  

 

Ms. Adelin Wong I think from my client’s perspective, especially those who 
are already here in Malaysia. All the big investments, 
multi-nationals who have a co-share payment which are 
being paid at outside to, No, shared services is one thing. 
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A shared service is a very low level. It’s calls share 
payments where they are developing IP, you know if I am 
a developing IP owner, that I’m developing IP with all my 
R&D facilities because not all the R&D facilities can be in 
Malaysia. Because we are not yet there. So, they are very 
aggrieved, and I think there were a number of investors 
especially in the semi-conductor. Who wants to come to 
Malaysia and just they’re going to meet MIDA and Invest 
KL to setup the principle structure here. But you know, last 
minute they pulled out and not coming because 
withholding tax is not, we don’t know what to do. And we 
were not considering Malaysia so they cancel. I think your 
withholding tax that you collect here, if you make them 
come, they build up their economy here, you will be far 
more, the thing that you bring in is far greater.  

 

Mr. Anbualahan a/l 
Pakanivelu  

What I’m looking, I also took some time to MIDA. You 
see, yes. No doubt they are bringing FBI but there is a 
terms and condition approves by MIDA and sometime 
when they approve, they were given exemption from 
withholding tax. 

   

Ms. Adelin Wong Not on withholding tax from 4A. Mostly.  

 

Mr. Anbualahan a/l 
Pakanivelu  

What actually happened, in MIDA meeting, of course, 
MIDA Datuk Azman will be there and there a more people 
and presentative will be there from the company and some 
of the representative from our LHDN. They discussed. So, 
when they approve, most of MIDA’s approval come 
specifically to withholding tax, they will give exemption. 
And on top of it they will also give a pioneer status. That 
means 5 plus 5. So, in reality, there is set terms. Of course, 
theoretically it looks very nice but the terms and condition, 
most of this foreign companies not follow. It’s not 
monitored. This is through my experience.  
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Ms. Adelin Wong I beg to differ, maybe some foreign companies.  

 

Mr. Anbualahan a/l 
Pakanivelu  

This is through my audit, when I conducted my audit, 
terms and condition set back, I’m not saying everybody 
doing but they take some loop holes. And then when 
you’re talking about job created, you see when you look at 
that and you do real audit, actually the management level 
of is theirs. Malaysian level, very low. And if the lower 
income, let say you pay salary, of course it won’t be 
taxable. Because their income does not come into their tax 
bracket.  

 

Ms. Adelin Wong I agree completely with tax audits and compliance. Okay 
because I think that if your laws are clear, crystal clear, you 
do certain things and you enforce it properly, people must 
hold the line. Which I completely agree. If you give them 
conditions which are clear and enforceable, you will make 
sure that they’re enforce. Just like in certain country, like 
their speed limit. Every car follows. But Malaysia also 
have speed limit rules, but nobody follows. But it’s not the 
speed limit rule which is the problem but it’s the 
enforcement.  

 

Mr.Vijey R. Mohana 
Krishnan 

Actually, it was disputed in one of our cases that we have. 
Cases where a non-compliance of terms and condition.  

 

Mr. Anbualahan a/l 
Pakanivelu  

Or else you compared to develop country. The 
responsibility to pay tax is there. I’ll say around 90-80%. 
Like looking to Malaysia, developing country, even you 
go for survey, most of them, don’t like to pay tax. They 
would like to find a way to avoid. I mean this is the reality. 
So, they question why should I pay tax. But foreigners 
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won’t ask why should I pay tax in their country. A lot of 
things that mess the whole system.   

 

Mr.Vijey R. Mohana 
Krishnan 

But is it things rough enough? We’re not in a position to 
be able to turn any investors through because many about 
policy. And it starting to happen here and there. I don’t do 
work for the BAT but I do understand the exercise. Duty 
sales tax they have. Because some of clients has the exact 
same problem. But as I understand it BAT is designed to 
just pack up. So, there is 2 tender who I think they sold 
their lamp and they’re leaving and there will be a trading 
company going forward. Opinion a long time, they have 
massive manufacturing concern. Everything being shut 
down. Everything being laid off. And that is the direct 
result of custom’s interpretation on exercise duty and sales 
tax value. Which mean exercise duty and sales imports. 
People low key who are manufactured.  

 

Mr.Vijey R. Mohana 
Krishnan 

So, on the ground you get things like, sometimes you do a 
comparative study like a Malaysian OHQ and Singapore 
OHQ. Our rates are a lot lower. Much more attractive from 
a direct fiscal perspective but many clients still go for the 
Singapore route. Variety of different reasons. So, you 
know it is just not the fiscal incentive, but other things too. 
And this are the things that we have started to lose up and 
all I think we can’t effort to at this junction.  

 

Researcher Yes. Certainty. Clarity lah. Rulings and their guidelines. 
Political stability also plays a role.  

 

Ms. Adelin Wong You see Singapore is also a small country and it also 
importing. Always importing, they don’t have their own… 
(02:11:03). Why can they afford to not have this type of 
provision?  
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Researcher No. I think if you look from a contribution of withholding 
tax, compared to other component of direct taxes. I think 
withholding tax contributes less than 10%.  

 

Ms. Adelin Wong Yes. So, the point that I was trying to illustrate are, if you 
don’t have this withholding tax, you still have your 
incentive, make sure that they are BEPS compliance and 
you have substance to find… 

 

Researcher To me, it is the policy maker lah. Like the MOF, when they 
want to come out with a policy, they should look at it 
holistically.  

 

Mr.Vijey R. Mohana 
Krishnan 

Before I here you guys speak today on why the proviso 
was removed, my understanding and this is probably 
everyone’s understanding you see, was removed so that we 
can collect withholding tax.  

 

Researcher No. Well not only withholding tax.  

Actually, in reality, collection out of 14 billion that we 
collected from direct taxes, more than 50% goes to the 
government’s OE (Operating expenditure) and DE 
(Development expenditure). So, if public are saying that, 
government has no money, now we have to collect more 
tax is just not true. Because our collection actually goes to 
paying the government’s civil servants. Because their 
expenditure, billions. Paying salary. Because the volume 
is too big. The civil servants are about 1.6 million.  

 

Mr. Anbualahan a/l 
Pakanivelu 

1.6 million for 30 million population. Which, I think… 

Mr. Vijey Probably one of the highest.  
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Datuk Zaid Buat pinda balik lah persaraan. Should not be 60 you 
know. Should be back to 55. Before you pencen buat 
private lah bayar cukai. Even I pay cukai. Some say Datuk 
you sekarang ni kerja lagi ke? I said yes, true I am 
contributing now. I still paying my tax. Tinggi pulak tu. 
But anyway, betul lah, besar sangat. Tak nak kena kejar, 
you extend to 60 tahun kind of thing, unemployment. A lot 
very micro. Panjang cerita. Very interconnected. So, 
basically now, the issues are on the ground lah. The tax 
payer.  

 

Mr.Vijey R. Mohana 
Krishnan 

It’s quite funny, there’s was a federal court case before and 
before I even started submitting the panels has constituted 
and louse was sitting there and he was the first person to 
say, “yes, I just receive a letter. I don’t make very much 
and now I have to pay tax authority whatever”. When some 
says like that and he’s heading the panel, you realise you’re 
home already lah. You realise you’re going to win this case 
lah.  

 

Mr. Anbualahan a/l 
Pakanivelu  

No, but that is also wrong isn’t it? Maybe why must 
impose penalty? You make a mistake and now you say 
IRB is very bad but then now you must realise your 
mistake first. If I didn’t submit, even though I am working 
in the IRB. IRB will go after me.  

 

Researcher ends the session by thanking the interviewee for their participation in the 
interview session.
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VERBATIM AR 3 

Interviewer : Researcher 

Interviewee : S. Saravana Kumar, Soh Lian Seng, Eng Choon Meng. 

 

Researcher The researcher started the discussion with the introduction. 

 

Participants consented on mentioning their names in the 
research. 

 

Today we are going to have a focus group discussion. This 
is the 2nd focus group. I have had one in March this year. 
To explore the interpretation of Section 4A. I am doing a 
research on Section 4A and the problem is that, though we 
had introduce the law in 1983, but we have not fully 
successful in implementing that provision because we 
found that; Although we want Alam Maritime, I notice 
that, in fact practitioners and also lawyers do not agree that 
Alam Maritime should be applicable to all cases. Because 
to them, that applies to old DTA between Malaysia and 
Singapore. Therefore, it is very peculiar to the facts of that 
case. So now, the research that I am going to conduct is to 
explore the interpretation spectrum of Section 4A. And 
from the first focus group, I can say that, Section 4A has 
been said to be very confusing, very technical and as well 
as the public ruling in relation to Section 4A. In fact one of 
the participant suggested that we should relook at the 
public ruling as well as Section 4A. And then now, the 
issue with Section 4A becomes more complicated and 
more confusing. Especially with the amendment to Section 
15A last year, which take effect on the 16th January this 
year.  

 

So, now the objective of this focus group is to explore on 
what are the measures that you would think, or you would 
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suggest to improve the clarity of Section 4A. And then, this 
discussion will be recorded. 

  

Maybe we can start with Sara. Maybe you can share your 
thoughts on Section 4A and Public Ruling. 

 

S. Saravana Kumar My interaction with section 4A started when I used to work 
with Dr Arjunan. He used to be involved in the drafting of 
this particular provision. Which is immediately after the 
Euromedical case. If I am not mistaken, he was in the 
Technical Division of RIB in those days lah. He informed 
me this provision try to counteract Euromedical rule. But 
of course, when you looked at Hansard, we do not have 
any benefit on that. Even the expletory note does not share 
any light onto why they want to bring in this Section 4A. 
But be that as it may, in light of Alam Maritime case, I 
think it is quite clear that section 4A was introduced as a 
new charging provision in this special classes of income. 
Like what Puan Hazlina had said, to distinguish Alam 
Maritime that it only applies to old DTA. My view is that 
to some extent I share the same view. If I looked at the 
judgment what Justice Suriyadi wrote at the Federal Court, 
he said he looked at the purposive approach. He said 
Parliament introduced section 4A after Euromedical case 
and he said hence Parliament would have known that there 
is section 132 and yet Parliament decided to bring in 
section 4A to bring in special classes income and I thought 
that argument is used to be in the converse. How about the 
new Article 9 shipping profit that being introduced? Say 
Malaysia Denmark DTA, there’s a new provision called 
shipping profit that only taxable in the home country. 
Would that mean if we use the same logic, Parliament in 
approving the gazetting of the new protocol, would have 
allowed that Article 9 to prevail over section 4A. Just 
thinking aloud. Because in Alam Maritime what the 
Federal Court said it was 132, Article 4 was there and yet 
Parliament introduced 4A. So, the purpose the Parliament 



174 

 

would have known about it but yet wanted to create a 
special provision over and above what we have. If you 
apply the same logic and same principle, how about cases 
where they are new DTA provision, the new Article 9, to 
the Malaysia Denmark DTA, just introduced in 2006, if I 
am not mistaken. Parliament would have known about 4A 
and yet allowed all this provisions to come in. Would that 
then mean in such cases that shipping profit article would 
prevail over section 4A (iii). Yet to be explored. That’s my 
view and I think lah. But of course the Alam Maritim case 
unsettled the principles that it is always adopted that 
Article 7 prevail over domestic law. That is where the big 
picture view that I have. That is number one. 

 

The other big picture view that I have is that when you look 
at item roman (ii) whether technical advice coma technical 
assistance or technical services. And of course, the case of 
Teraju Sinar and apa nama case, EPMI, makes it very clear 
that the coma means ‘or’. So, it is technical advice ‘or’ 
assistance, ‘or’ services, does not matter services tu jenis 
apa. I remember from my discussion with senior 
practitioners like Dr Arjunan, En Nik Saghir those days 
and Dr Francis Tan, they used to tell me that their 
understanding had always been technical advice, technical 
assistance or technical service. I remember also discussing 
this with Mr Lim Eng Ho, now retired from practice. But 
at that time in 1984 … he was Timbalan, he was not 
Timbalan… eventually he was retired as Timbalan TKP, 
he also said that was the thinking process lah. Of course, 
all internal discussion with senior officers which Puan 
Hazlina’s study may shed some light on what was actually 
intended. These are two things I want to highlight at this 
juncture. 

 

Researcher Maybe Soh? 

 



175 

 

Soh Lian Seng I think I will come more from the practical aspect since 
Sara covers the technicality and all that. Maybe I just like 
to share from the practical aspect how the taxpayer from 
the taxpayer’s perspective when they look at section 4A. I 
think the feedback, when some taxpayer look at this, there 
is still a gap between on how 4A is being interpreted and 
how perhaps the revenue is looking at it from the 
commercial aspect. Take for an example in the scenario 
where when we are dealing, say with multinational 
company. Multinational company say they have branches 
all over the world, for example, and to encourage 
efficiency in terms of  deliverables, sometime they will 
actually break it down into the type of services  that the 
Malaysia entity can provide and which portion that can 
actually be sub it out to overseas company to do. So 
obviously from that angle you could see where we are 
talking about the olden days of 4A. How these services 
being carved out and performed outside Malaysia and 
inside Malaysia. But when come to say in audit situation, 
this is where perhaps the gap would come in. how then they 
will interpret the carving of the activity. There are times 
that we can see some kind of challenging perhaps from the 
revenue officer point of view to understand the commercial 
you know. Reason and the application of it. That is how I 
could see perhaps some gap in terms on how the 4A is 
being interpreted. 

The other part would be, like what Sara mentioned on 
4A(ii) when they talk about the consideration of technical 
advice, assistance and services. They tend to have some 
challenges in terms of differentiating what exactly is a 
technical potion and what exactly is a non-technical 
potion. So, the moment when you are facing with this kind 
of practical challenge, taxpayer tend to have the difficulty 
of demonstrating which is technical and which is non-
technical. So, obviously perhaps in the absence of clear 
documentation then obviously there is a tendency of 
looking at it as a whole. From the taxpayer’s perspective I 
could see this is where the challenges are. That is on the 
4A (ii). In terms of 4A(iii), when they talk about the 
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movable properties for example, I am not sure when the 
law was introduced at that time, what was the intention. 
But I was given to understand at that time it was more on 
trying to cover shipping. Kind of a substantial and all that. 
But It appears that now the interpretation of movable has 
gone beyond that. So, whether specific example or 
clarification is good to actually spell out in the public 
ruling to differentiate what is the real intention of this Act. 
Compared to without clear direction as if like I can apply 
in any kind of situation. So, this is how I see from the 
practical term. That is from the practical aspect.  

 

S. Saravana Kumar If I may add to what Soh said, the present scope of 4A after 
the deletion of proviso of section 15A, I sometime wonder 
have we expanded our scope from territorial scope to 
worldwide scope. Because when you look at our charging 
section, section 3, which always our charging section, very 
clearly what we all call  territorial concept. In light of the 
removal of the proviso and looking at what amounts to 
derivation of income for the proposition of 15A, it seems 
that we are on world scope for this type of income. 

 

Eng Choon Meng Which one to comment first right puan? 

 

Researcher Maybe your view on the interpretation of Section 4A? 

 

Eng Choon Meng Okay, my view on interpretation… Of course, our view 
will be as like reading as in the Act. Like what Sara said 
just now, about this coma right, I was also thinking about 
it. Then I said never mind, I will put in very extreme and 
simple maybe idiotic kind of example. So, I said, let say 
we have a sentence, restring a sentence, this group consist 
of an old man, a pretty girl, a little boy, so this adjective is 
like you can extend to the other next adjective because of 
the coma. So, I think it should be in isolation. It should be 
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‘or’, ‘or’, ‘or’. I think in which grammatically that is how. 
Because yesterday also, I was questioned, and then I 
thought about it. I string a sentence, then I think it should 
be separately in isolation. This technical, I mean 
grammatically it should not be connected to technical 
advice, assistance or services. But then again, I think we 
do not really have to like differentiate. Because the 
definition itself is very wide. In most cases, I think will 
cover everything. Because we have like technical advice, 
assistance or services. Then, services will be wide enough 
to cover everything. So, I think that is not much of an issue. 
So, it is more academic lah. Okay that is one point. 

 

Then Sara just now you were saying about this article 9, 
so, when we negotiate DTA, I mean all this while, our 
interpretation would be, of course, we would have the 
Section 4A (iii) that is actually in the royalty definition. 
ICS equipment. Okay so our taxing right for section 4A 
(iii) is not restricted by  the DTA. Although, it is in 
different section. It is not in technical service fee but here 
it is technical service fee but, in DTA it is under the royalty 
definition. Which is actually not like illogical or 
farfetched. Because prior to Euromedical all under the 
royalty definition. It is just that you take them out. So, if 
we have this 4A (iii) under the royalty and we can tax 
under domestic law and it is not restricted by royalty 
definition in DTA, we can tax. But the limitation may be 
in article 9, the air transport and shipping. Whereby if it is 
for bareboat charter or time charter, it may be limited in 
that shipping article. So, I think it does not have to be like 
congruence sitting in the respective article, we just find 
whether it is limited by the DTA or not. I think that it is on 
Alam Maritime.  

 

So, this movable property, of course, the original intention 
may be was to charge only substantial equipment. But I 
think the way things now, what happening, first this was to 



178 

 

tax these mobile services. But if we stick so strictly to the 
original intention, we may have find that we have loss 
taxing right. Because currently the ways of doing business 
everything has change. So, from the revenue perspective, I 
think this article is useful lah. Because if we do not tax, we 
may loss our taxing right to other countries who are taxing. 
Because if we tax, then they can get the double tax relieve 
credit. So, Malaysia should tax. So, it is just that my 
concern, I think my issue is; How wide? Because I think 
IRB in the pass recent years, we have widened the 
interpretation. Until now, most case will have to check and 
try to look at it again whether it is justified or consistent 
with the definition. I think you all would also agree that, 
especially my branch. We have adopted wide 
interpretation in the sense that I get enquiry sometimes, I 
cannot straightaway give them an answer. I have to check 
back what was the rational. Because in the pass, that was 
our practice. So, I think I am still struggling with this issue 
lah. I actually looking forward to Puan Hazlina’s thesis and 
discussion. I think we need to formulate the clear 
guidelines; principles underline the taxation of this 4A. 

 

S. Saravana Kumar My immediate respond on the adjective, you are right, 
English language. But the example you give ‘a pretty girl, 
old man…’ but how about educated man and educated 
women? If adjective is the same in English language, you 
do not see educated man ‘and’ educated women. You got 
educated man ‘and’ women. Because some adjective can 
be for all. Of course, the adjective is different for different 
class of subject. Then the example is correct. But if the 
example is ‘educated man and women’ see it is always… 

 

Eng Choon Meng So, if educated man coma women, then how? 

 

S. Saravana Kumar Must see, educated women… okay, of course, there are 
only man or women as the example. We need something 
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with three subject; educated people… see the thing you 
will find adjective where it falls for three subjects. So, 
example every Malay, Indian or Chinese. When is every 
Malay, every Indian, every Chinese… 

 

Eng Choon Meng Every smart Malay coma Indian coma Chinese, so? 

 

S. Saravana Kumar Every smart Malay, every smart Indian, every smart 
Chinese. Assuming you want to say every smart Malay, 
every smart Chinese, every smart Indian, if you write, you 
cannot write in sentence ‘every smart Indian, every 
smart…’ because teacher will say your grammar was 
wrong. Because repetition of grammar, the adjectives. So, 
they will say it is wrong. Remember, we learn this in 
English. But then if you want to say ‘All’ that means you 
referring to Malay, Chinese, Indian but ‘every smart’ then 
you just say, “every smart Malay coma Indian ‘or’ 
Chinese”. 

 

Eng Choon Meng So, reading in context?  

 

S. Saravana Kumar Yes, in context. So, depending on adjectives that has been 
used in the context. So, that it is why. But of course, it can 
be clarified. By parliament interfering by saying technical 
or non-technical services. To give clarity to law. It can be 
write both ways but, the idea of the act is to make it so 
clear. It is just to say technical, non-technical services. 

 

Soh Lian Seng I think here we are not against the government in collecting 
taxes. I think it is more like if that is an intention or how 
this interpreted, it should be make it clear. So, in this case 
I would think the public ruling will really need to give out 
example and all that. So, I believe from the tax payers 
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perspective, if you make it clear, I do not think you have 
an issue.  

 

Eng Choon Meng In the sense like there are still many enquiries despite the 
public ruling. Actually, that is the issue.  

 

Soh Lian Seng That is right.  

 

S. Saravana Kumar And the other thing is, this law has been around more than 
33 years old, yet even today the enquiries were there. 
Means that there is a lot unresolved. And I think puan, it is 
because the language. I think lancing lah not disputing on 
the intention of parliament, parliament is supreme. We 
accept that. But because it is too long sometimes, even if 
you look at item 2, amount paid in consist of technical 
advice, assistance or services, dah lah, just one lah. 
Rendered in connection with… what does in connection 
with means, creates just that. Too ambiguous. 

 

Eng Choon Meng I think this part, public ruling makes it very clear. But 
yet… 

 

S. Saravana Kumar Yet because the difference of interpretation. Miss 
interpretation. But, you see, we do not have similar 
problems puan, with Section 4. No courts, no cases in 
Malaysia has gone to say gains or profit from business. 
What is a business, yes, people go and dispute, but nobody 
has disputed is it gains or profit because the language is so 
clear. So, the shorter the sentence, it seems to be better for 
the revenue isn’t it. Because it leaves lesser room for 
interpretation to come in. The longer, the more words you 
put in. The more we can then go and say. 
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Eng Choon Meng What if we just have amount paid in consideration of 
services rendered in connection?  

 

S. Saravana Kumar You see, make it so easy. Because it is meant to be wide. 
So, some things meant to be widened. Why we trying to 
put in all the additional words, Wide general means like 
4A. Very wide. Do not need to worry. Everything is inside. 
And if look at Section 4, is a common provision in all 
commonwealth country. I think the historical origin from 
the income tax ordinance. The dominant tax laws. 
Zimbabwe, Zambia, Singapore, all of this. I think no issue 
throughout the jurisdiction. But 4A, I think we got a lot of 
issues, enquiries until today you see. So, maybe I think the 
language. I think they really want it watertight and went up 
and doing it like that. Maybe you know.  

 

Researcher Then, what do you suggest on the improvement of Section 
4A?  

 

S. Saravana Kumar First, I think we must be very clear on what is the objective. 
But if I hear from more officers now, they seem to have 
different view. So, what is actually was the objective? So, 
if the objective to widen the scope of charge of tax, so be 
it. Parliament can do that. Then I think our act can be 
simplified. To say that amount paid in consideration of 
services rendered by the person or his employee, you could 
say by taxable person would not a taxable person include 
as an employee? Because we do not have that in other 
provision to specified even by his employee in connection 
with the use. But here the amount paid especially 4A (ii), I 
thought we can say, just thinking a lot of point; 

Amount paid consist of technical or non-technical advice, 
assistance or services. Or non-technical services, then we 
can define non-technical services include assistance or 
advice. The things I got to make it simplified. You know.  
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Soh Lian Seng I think from practical aspect, I do not know if it is 
something workable on the revenue side, like puan you 
mentioned that you received a lot of enquiry. Because 
sometime when you look at industry, it can be a peculiar 
scenario. So, if your side can compile this industry how 
this thing be interpreted. Then, you will automatically have 
that example in there. And that, can be a basis for you to 
rely on. That is how I see. And of course, you can decide 
later whether to put those examples in the public ruling or 
not. Because this will be a practical issue. Right now, I 
think from the practical aspect, perhaps we look at public 
ruling, lack of examples. Yes, it is good that you have the 
examples to follow through but if you were to apply in 
certain industry, it may not fit. Then it start to have more 
questions. 

  

Eng Choon Meng I think my personal view, when I read the public ruling, 
those examples are clear examples. Without the public 
ruling, you would not be able to come out with that 
conclusion.  

 

Soh Lian Seng Agree. Totally. 

 

Eng Choon Meng It is like grey. But for those grey examples, it is also like 
risky for us to give example.  

 

Soh Lian Seng I do not know, perhaps there is something revenue may 
have to consider to make a position. That is a grey. Then 
you are willing to make a position then very clear for the 
tax payer.   

 

S. Saravana Kumar And charging section should not have a grey area. It is 
against revenue. Ambiguating will be constituted against 



183 

 

revenue. So, it is not in revenue’s favour. To have any form 
of grey area.  

 

Eng Choon Meng Because the charging services is very wide. Then my staff, 
will be saying everything is service.  

 

S. Saravana Kumar I mean yes, because ordinary language will apply. 
Everything amounts to service. But I think when you put 
too many adjectives in the act, that is why I think the 
confusion suck which I be referring to in connection with, 
then it does not stop there. ‘In connection with…’ it goes 
further. So, I thought we could then have the same, achieve 
the same objectives but making the eventually you know, 
applying our mind and making it clearer, the language of 
the act. Because the idea is to tax. And the simpler the act 
case, the easier for the revenue to implement it. 

 

Eng Choon Meng Which is also timely, since you are like spending the scope. 
At least you show that is some… 

 

S. Saravana Kumar You see puan now, we do not have public ruling for 
Section 4. We do not need to have. It is so clear. That is 
the beauty of section 4. Section 3, Section 4, so clear. That 
the draftsman at the time, drafting simple language yet so 
effective with covers all this you see. While, 4A does not, 
I think once achieved the same impact but unable to make 
it so easy for revenue to achieve that. Of course, they put 
lancing and I, off the job. But this is academic discussion, 
so I be honest with it.  

 

Researcher Okay, how about the fact that the argument that there is a 
conflict between 4A and DTA? 
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S. Saravana Kumar Now that brings us to section 132. That is where we look 
at Alam Maritime’s case, it seems to be confusing to me, 
where for one moment there is judge Suriyadi 
acknowledge 132, he accepts 132, Euromedical is a good 
law, it did not say it is a bad law. They accepted DTA like 
this, this and this. And then, if you look at the language 
very carefully puan in the judgement of justice, Suriyadi, 
where he uses the word ‘owners’ in the revenue to bring it 
to tax. And if we look at 132, the question is whether 
section 4A is independent of 132. And again, if we look at 
132, at the ending they said, not withstanding anything in 
the written law. That makes it very clear, stand alone 
provision. If we look at 4A, 4A is limited. 4A says 
notwithstanding section 4. So, 132 has a wider connotation 
in my view, compared to 4A lah. So, I think whatever falls 
under 132, my reading if you previewed over 4A, but of 
course, that argument will not be ventilated before Justice 
Suriyadi. I do not think so. I do not know. I was not that 
counsel.  

 

Researcher It was ventilated because why I argued that 132 does not 
apply because there was no conflict at all. So, that is my 
argument. Then, section 132 does not apply at all. Because 
there is no conflict. So, my argument was that section 4A 
may sit very clear which is a non-business source. So, there 
is no conflict between 4A with article 7, in the DTA. So, 
that is why there is no such conflict like other cases like 
SJSS, where the court decided there is a conflict. Because 
to the court, there was a conflict.  

 

S. Saravana Kumar Okay, I understand the logic. Even the judgement does not 
come up, so, if there is a conflict, then 132 prevails.  

 

Eng Choon Meng But in this Alam Maritime, the Singapore or DTA, the 
business profit excludes all this income. And then in 
royalty definition it covers right to use industrial scientific 
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equipment. That means 4A (iii), we can tax. Then, it is 
further strengthened by elimination article that says that 
our domestic law applies. Actually, revenue has a strong 
case. That is why no conflict. 

 

Soh Lian Seng Now, just try to think the interpretation of the law, on how 
to put forward in the simple manner for tax payer to 
understand. Because like this one, only those people 
involve in tax who know how to see the flow. But when 
we go and meet all the tax payer, none of them would 
actually appreciate this. So, now the thing is how to bridge 
this two. To me, again, tax payer, as long as they can see 
that thing. They will comply. It is just that if, there is some 
so call gap. Then of course, their thinking would be ‘since 
it is so grey’ you know, so, some of them may take that 
their position. We can always say whatever to the tax 
payer, ultimately, they would have to still to decide. So, we 
would always tell them ‘hey, this is how it should go’ but 
the moment you say that there is a gap, because nowadays, 
maybe you are talking about dealing with the SME 
perhaps. They should listen but if our client, mainly said 
MSC. They also have their own internal lawyers and all 
that. So, it is not as simple as what we said.  

 

S. Saravana Kumar And the other thing is, more money involved. A huge 
amount of money involved. Being entrepreneurs and being 
businesses, they will challenge it.  

 

Eng Choon Meng This one is like, of course, India can appreciate our 4A, but 
usually the developed countries, they find it difficult to. 
Especially when services perform offshore. It is more like 
incongruent with their tax principles.  
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S. Saravana Kumar Even our, our provision on royalty, India’s view is similar 
to our view. But not the developed countries. Not even 
Singapore. For that matter.  

 

Soh Lian Seng But currently, any plan from the revenue side to bridge this 
gap? Because at the moment it is like nothing to put in 
place you know in terms of that.  

 

S. Saravana Kumar I think another reason, when I was in RIS yesterday in 
Singapore. For businessman who are non-resident, they 
actually got no problem with withholding tax. As long they 
get credit in their own country. The problem is, many of 
these countries do not want to give their tax credit. And the 
simple answer is ‘well the DTA does not provide for 
relieve’. But if you look at the DTA article in the act, yes, 
it is wide enough. Example for Singapore Malaysian DTA 
says ‘any tax payable or deducted in Malaysia shall be 
given as a credit in accordance to Singapore domestic law’. 
Because the home country is not giving, all get very 
apprehensive. American companies, we understand. 
Because there is limited DTA, so they said, ‘it is too bad, 
you are being credit’. Maybe one way to overcome that, as 
a solution, is to allow tax payers who pay on behalf of the 
foreigner, Malaysian tax payer who pay, you get a 
deduction. Which E-pay MY currently does not allow. 
That means I will pay the withholding tax, like American 
company, that is why tax payers go around all in circular 
transaction using Labuan…  

 

Eng Choon Meng That is worst for us because allow at 25, then we tax at 10.  

 

Soh Lian Seng Do not think that it is fair on the revenue’s side. 
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S. Saravana Kumar Or we then limit. I am just suggesting to all of you, but I 
think you need to neutralising the position only.  

 

Soh Lian Seng But from the revenue perspective, if we were to introduce 
that, I do not know, I mean, are they trying to encourage 
more people to do that? That is also I think they want that 
to happen. They are trying to discourage because I think 
based on the law, this are the tax to non-resident. But if you 
are allowing that, that means, of course, from the business 
perspective is good. Because you can actually help the 
businessman to manage the costing.  

 

S. Saravana Kumar But it helps you to collect easier you see. Saves you the 
hassle of chasing them, auditing them all that. Because 
self-assessment makes it easiest. But my point has a point. 
If they pay 10, the effective is 25, but section 39 can be 
use. I don’t know about the competition aspect. To limit 
the deduction to 10. Meaning you do not get 25% 
deduction. 

  

Eng Choon Meng But that is no point. You tax 10 but then you allow it. No 
point.  

 

S. Saravana Kumar But are we the only country with 4A?  

 

Eng Choon Meng India has. India and developing countries are fast catching 
up. But the thing is more relevant in the current landscape.  

 

S. Saravana Kumar So, I think puan Hazlina would studies the responsibility, 
point of study would be ultimate benefit is what I think the 
objective of the 4A is? Because there seem to be some 
ambiguity as what you want to achieve. From my 
understanding lah. Be assuming the intention is to widen 
the text scope, about 4A four. Whether the wordings of 4A 
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clearly achieves that or not. There could have been 
intention but perhaps the wordings do not clearly articulate 
that. And in light of some grey areas, maybe the section 
could be tightened or simplified. So that be no ambiguity.  

  

Soh Lian Seng It should not be overtime lah. Something that, after you 
have amended, you still find some of the grey area, I think 
it has to a continuous amendment.  

 

Eng Choon Meng I think the wording is not the problem. The wording is the 
interpretation.  

 

Eng Choon Meng But actually, 4A itself is a small ‘(a)’ income. It is subset. 
But this income is the non-resident income. The mobile 
kind of income.  

 

S. Saravana Kumar But why are we taxing them even for the new amendment 
when we remove the proviso. For services that rendered 
outside.  

 

Eng Choon Meng Because a lot of services can be provided offshore. 
Nowadays, you do not actually have to be in Malaysia. 

 

S. Saravana Kumar So, Malaysia wants to tax that as well? 

 

Eng Choon Meng Yes. After all it is a deduction against erosion of taxes. 
Base erosion payment lah.   

 

Researcher But do you think that we still need Section 4A?  
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Eng Choon Meng Yes, definitely.  

 

Soh Lian Seng If I were to stand on the position, I would say yes, you still 
need that. From the country perspective, I think just that 
the implementation because it is too wide. That is where it 
bares a lot of interpretation. I think we need to make it 
clear. 

  

Eng Choon Meng In that case, we might as well go back to the world scope. 
Assuming now we change back to the world scope, and 
then only allow credit for those taxes that is below certain 
threshold. I think Singapore is doing that. 

  

S. Saravana Kumar You must achieve the headlight rate. 

 

Eng Choon Meng That could be one solution.  

 

S. Saravana Kumar The other thing is to go and engage with other DTA 
countries to give credit for what they… if withholding tax 
is imposed, they should honouring it then giving them the 
credit.  

 

Eng Choon Meng They do.  

 

S. Saravana Kumar Yes. But many tax payer they do not get it.  

 

Soh Lian Seng Yes, that is a practical issue.  

 

Researcher Because their argument is that this is business.  

 



190 

 

S. Saravana Kumar So, that is why tax payers end up many DTA do not 
recognise this 4A as a relieve.  

 

Eng Choon Meng But with those technical service fee article, they have to 
recognise.  

 

Eng Choon Meng Do we have the right to tax? If services rendered in 
Singapore? 

 

Researcher We cannot tax.  

 

S. Saravana Kumar Yes, but under virtual of this 4A, you can tax it you see. 
Withholding tax. 

 

Eng Choon Meng But limited by the DTA.  

 

Researcher Yes, since we have the DTA, that is where the conflicts 
come.  

 

S. Saravana Kumar But the DTA also said the technical service part only 
applies where the Singapore foreign comes to Malaysia to 
provide services. So, if it does not, so there is no technical 
under 4A.  

 

Researcher I think we have made a standard where we cannot tax.   

 

S. Saravana Kumar That means if someone from Singapore using technical 
services in Singapore, so it does not apply 4A?  
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Researcher No.  

 

S. Saravana Kumar You apply technical service DTA? So, 5% withholding 
tax? 

 

Researcher Yes. Unless the Singaporean comes to Malaysia. 
Otherwise it is just not subject to tax.  

 

S. Saravana Kumar But why? because the technical services? 

 

Eng Choon Meng Because of the definition that would overwrite our 
domestic law in technical services.  

 

S. Saravana Kumar But that is a relieve running provision.  

 

Researcher No, under the DTA, states very clearly that only services 
performed in Malaysia would be subject to tax and it would 
be tax at 5 %.  

 

S. Saravana Kumar Okay, so if it is not rendered in Malaysia or Singapore, 
there is no withholding tax in Malaysia. That is how you 
look at it.  

 

Researcher Yes.  

Eng Choon Meng But then I think we have to pay attention to those like this 
kind of companies maybe now with a better opportunity to 
treaty shop.  

 

Researcher Yes. We will re-negotiate. Re-negotiate the article.  
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Soh Lian Seng So, all of these will be spell in the upcoming public ruling? 
I am not sure. Because currently there is none mentioning 
on that.  

 

Eng Choon Meng But it need to amend the public ruling, so…  

 

Researcher Okay, so anything else to add?  

 

Eng Choon Meng The other thing, Mr. Thanimalai, he also has an academic 
discussion. So, under 109B, he was asking; he said 
deduction of tax from special classes of income. So, you 
can only deduct… he was saying that for the 109B to 
apply, services must be rendered. But here like services 
rendered in connection. It is used to describe what is 
technical service fee. He was saying like because past tense 
used for services, that means like if it is an advance 
payment, maybe 109B may not apply. Because it has to be 
services rendered. But when the services are rendered, then 
it is also too late. It will be subject to the penalty. He said 
there is some abnormally.  

 

Researcher But then the point where you have to remake the 
withholding tax is when the payment is… paying or 
crediting. Okay the word says paying or crediting. So, it is 
not really looking at when the services is performed or is 
rendered. So, once you pay or credit, you have to pay 
withholding tax.  

 

Eng Choon Meng Because we bring the whole of 4A, put it in 109B. 
Actually, in 4A, we are describing technical service. Let 
say we just have special class of income, put into 109B. 
There would not be any problem. Because I think when the 
drafting time… 
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Researcher So, currently if it says advance payment, you are not 
subject to withholding tax? 

 

Eng Choon Meng Not yet.  

 

Soh Lian Seng Not yet because of the word ‘rendered’. 

 

Eng Choon Meng I think when we drafting that time, we did not think from 
this kind of perspective. Because you take the whole thing 
and prescript here.   

Researcher But then when it comes to deduction, go back to the 33. 
Now, he is talking in the perspective of deduction or in the 
withholding part?  

 

Eng Choon Meng On the withholding part. 

 

Soh Lian Seng Even the advance payment depends on the type of services. 
Is it consider as apart of the constitution? Even it is a part 
of constitution, you can still argue ‘nope’ because I can 
still subject it is actually part of the…  

 

Eng Choon Meng Logically, should. Because the whole value of the contract.  

Eng Choon Meng Just want to get your thoughts on the custodian fee, does it 
falls in the 4A or not? It is an investment fund. They would 
have to appoint custodian bank to carry out their 
instruction… 

 

S. Saravana Kumar So, they pay to the bank?  
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Eng Choon Meng They pay to the banks. 

 

S. Saravana Kumar And these are local custodian?  

 

Eng Choon Meng No, it is overseas.  

 

S. Saravana Kumar They pay to our local bank? 

 

Eng Choon Meng No. Local pay to the foreign banks. 

  

Soh Lian Seng From Malaysia pay to the foreign bank, to manage all these 
things. 

 

Eng Choon Meng Because they make investment overseas, then they have to 
appoint these foreign custodians. I mean if you are from 
the revenue side, would there be any possibility or 
justification?  

 

S. Saravana Kumar At the moment, not at the sight yet. But yeah, it is a 
contribution of service but is it in connection with 
technical management? No. Or… of any scientific? No. 
Industrial? No. Or, commercial undertaking… venture 
project or scheme… 

 

Eng Choon Meng Anything can be a scheme. Anything can be a project.  

 

S. Saravana Kumar For me project will be a construction or something to being 
created. Again, difference of how we see our…   
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Soh Lian Seng If I were to see it from the practical side, this is something 
in the commercial undertaking, I would tend to interpret. 
To fall in that category. Because it is a specialise activity, 
not to say anyone can actually do it.  

 

Eng Choon Meng Because sometimes like if normal… normal custom 
investors, they may also make use of this custom. But in 
this case why is it like there is an agreement signed?  

 

Soh Lian Seng It has to have an agreement signed. Definitely.  

 

Eng Choon Meng But if me and you, we may not to have that kind of 
agreement is it?  

 

Soh Lian Seng If you are talking about, not a bank situation lah. It is only 
two of us for example… 

 

Eng Choon Meng Or maybe if we engage the bank also? 

 

Soh Lian Seng No, in this case how it interprets is definitely they have to 
engage the bank. So, when they engage the bank, I believe 
there were some kind of agreement signed. And that 
agreement or that contract was spelled out what are the 
activity the bank would carry out, and from that activity, I 
would then look at this particular section, and at the 
moment pending looking at the document perhaps it will 
tend to fall under this category lah. I mean that is how I see 
lah.  

 

Eng Choon Meng So, amount paid in consideration of services in connection 
with the administration with commercial undertaking… 
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they make payment, receive security or dispose any 
security, then deals with rights conversion warrants… 

 

Soh Lian Seng In respect of that country’s law.  

 

Researcher If we were to improve this provision (4A), what would be 
your suggestion? 

 

S. Saravana Kumar I do not have the exact wording in mind, but I think 
language can be made simpler, short and more concise. I 
would prefer to be drafted in such a way puan, that two ‘ii’ 
and three ‘iii’, if we can use our brains and put it into one 
line like four. It is not like easy but if we can crack it, it 
will be so easy to put it in one line. I think that will be my 
view. If I am the revenue, so simple and when I go to court 
the more words you put, the more counsel can come and 
manoeuvre and argue. But it is so short, one simple. Why 
does it have to go and about. The judges will tell you ‘stop 
lah, it is so clear kan’.  

Soh Lian Seng I agree from a practitioner’s point of view, something that 
is short is easy to understand. Especially from a layman. It 
is very easy to convince a tax payer. So, when you have 
such a long sentence then, again, it open up the different 
interpretation.  

 

 

Researcher ends the session by thanking the interviewee for their participation in the 
interview session. 
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VERBATIM AR 4 

Interviewer : Researcher 

Interviewee : Mr. Mohd Haizam Abdul Aziz, Mr. Muhammad Farid Jaafar. 

 

Researcher Before the discussion begins, the participants were 
explained on the results from the discussion held 
previously. The researcher explained the key findings 
from those discussions. 

In the context of Digital Economy, is the law clear to cover 
digital economy?  

Researcher When you said digital economy, the challenging part is to 
determine who has the right to tax and where the income 
is derived from. when you talk about IT company when it 
comes to the supply or deliverables, they have been 
structuring the deliverables to be services. Contohnya, 
software as a services, infrastructure as a services, 
platform as a services, semua they have been packaging it 
as a services because to them if everything is performed 
outside Malaysia, because masa tu the law cakap kalau 
work performed outside Malaysia, you tak kena tax. 
Because they go along that line, so they are not caught r 
within the royalty punya definition. So, that is how from 
the commercial stand point lah. But I know that is the 
reason why the change to the definition of royalty semua 
tu. With the change to the royalty definition, all this thing 
yang dia package it as services from that perspective, 
potentially will be caught jugaklah. It sort of address that 
issue because initially tax payers will go around that angle 
to avoid the income from being subject to tax. So tak kena 
royalty and services punya withholding pun tak kena. 
Because services were to be found outside Malaysia. So, 
they avoid from both angles in that sense. So, but I know 
from the tax authority perspective, they don’t agree with 
that concept. So, that is something which I think the 
change to the royalty definition is meant to cover that 
particular piece jugak. Tapi macam DE if you look at it 
from the existing section 4A… 

Mr. Muhammad Farid 
Jaafar 

Maybe those like macam issue raise on royalty, we have 
different provision to cater. It may be made dealing to DE 
when we look at 4A, we look at transaction. Probably what 
we can see now, previously we have the normal traditional 
of doing the transaction having the setup in Malaysia for 
example; manufacturing company or whatever kind of 
company but the setup is in Malaysia. And the activity is 
carried out in Malaysia. When we talk about DE, that 
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transaction is being conducted. For example, through 
online. Online transaction. Business transaction through e-
commerce. For example, company in Singapore, can 
actually operate and carry out transaction business activity 
from Singapore, providing the supply even services 
without coming to Malaysia. So, that is one particular 
issue that arise here. In terms of Malaysia, the company is 
actually having benefit from that transaction. The issue 
now is when there is a payment being made without the 
existence of being here in Malaysia, Malaysia has the right 
to tax. For example, making orders through online, 
contract concluded outside Malaysia, it is not even 
performed in Malaysia. Which is different from the normal 
traditional that we see in business. So, the business is 
getting out of Malaysia, so, contract is outside of Malaysia. 
Order or purchase made through online. Deliverables of 
goods for example. Even payment made through online 
payment. The issue now is what happens to that 
transaction. Whether it is taxable in Malaysia. My stand 
point. That is one issue. Maybe there are a lot more other 
issues in terms of e-commence because they are various 
types of e-commence now. But I see now, the very 
straightforward particular on that. Because the argument 
saying that the transaction is based on that particular 
platform through computer online. So, whether we can tax 
it or not. And without coming to Malaysia, whether the 
entity is in Singapore, still subject to tax in Malaysia or 
not?  

Mr. Mohd Haizam 
Abdul Aziz 

I think from goods perspective and not services, that one, 
I think probably maybe Malaysia don’t have the right to 
tax. It is sort of like the same thing like you buy goods 
from foreigner. It is like you import Same thing like now, 
you actually conclude sales from outside. Malaysia don’t 
tax the so-called exporter or importer. So, I think if we 
follow the same analogy if it is good, then maybe it is no. 
But if it is services, that one, is a bit difficult. Unless again, 
you want to follow the concept of performed the services 
outside vs. inside Malaysia. If you want to follow that 
same analogy, then okay. But coming back to your 
question, whether 4A, is it clear enough to provides the 
clarity to e-commence punya transaction, maybe not. 
Because I think even now, I understand that e-commence 
they are coming out with separate guidelines. So, that in 
itself is  to suggest that it is not sufficient. So, if we look 
at the wordings in section 4A, probably it is not clear 
enough. Maybe make changes to section 4A or introduce 
new section all together. That one depends on the legal or 
policy makers.  
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Mr. Muhammad Farid 
Jaafar 

I think we should tax. Because the benefit by being the 
service provider, even though they are not here in 
Malaysia. They get the benefit and the payment. That is 
why we have to tackle it. The source coming from 
Malaysia and yes, the issue is whether performed in 
Malaysia or not. We have to look at the issue of source and 
benefits obtained by this service provider. So, I mean 
principally and generally. We should tax it. But then the 
issue now is on section 4A, whether it is clear enough to 
cover the taxability of the online transaction.  

Mr. Mohd Haizam 
Abdul Aziz 

section 4A needs to be amended or new section introduced 
to cover the Digital Economy. Because If we look at 
section 4A then potentially that issue may rise, people may 
argue the services. Therefore, you follow back the concept 
of traditional transaction in Malaysia, outside Malaysia. I 
mean potentially this is the argument that can be put 
forward to the tax payers lah. If goods that is something 
… There will be strong argument to say that it is not 
subject to tax in Malaysia. I guess I do here the point 
because now when it comes to DE pun, sometimes it is 
virtual. You got the server. Example Singapore company, 
you sell something online to Malaysian company, but the 
server may not even be in Singapore it can even be 
somewhere else. So, it is something that needs to be… 
consensus needs to be reached jugak That is why I think 
the OECD is trying to see how to address the DE punya 
taxability… who has the right to tax. 

Researcher If section 4A is not enough to cover DE, then do we need 
that section 4A? 

Mr. Mohd Haizam 
Abdul Aziz 

But we still need to address the traditional services. Then 
the traditional transaction and all. 

Mr. Muhammad Farid 
Jaafar 

Only to add to that lah, there was an amendment last year 
or year before that. Initially if we look at the provision it 
says that, for services performed in Malaysia. Because the 
one that I have is as at 2015. There is an amendment where 
we exclude, we take it out the ‘condition that it has to be 
performed…’ so that we can tax it. 

Mr. Mohd Haizam 
Abdul Aziz 

But that was the one that was announced in the budget tu 
kan? 

Mr. Muhammad Farid 
Jaafar 

Yes, which has become law now. Only that, in terms of 
implementation. In terms of law, the provision is still 
there. It has been included and it has been amended as it 
is. Which mean it is not necessary that the services has to 
be preformed in Malaysia. Because we have taken out that 
condition. Since that condition has been taken out, not 
necessary to be performed in Malaysia, I believe we can 
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use that provision section 4A to address as well the 
provision of services not performed in Malaysia. And that 
includes service provider through online or email. What 
would En Haizam think? Because I believe that it makes a 
big difference compared to the existing provision earlier 
where we put conditions in there, ‘services has to be 
performed in Malaysia’. Because at that time when they 
put that condition, it mentioned that it refers to the 
provision of service under 4A(ii). 

Mr. Mohd Haizam 
Abdul Aziz 

But that one, exempt from September onwards … 

Mr. Muhammad Farid 
Jaafar 

But not looking at the exemption. The law itself, I believe 
that law has covered the provision on the proforma of 
services in respective it is provided in Malaysia or not. 
And that includes services not performed in Malaysia For 
example, service provider giving advice or consultancy to 
online without performed in Malaysia, they will subject to 
tax under 4A, based on that amendment. Provided that the 
exemption is just to state that now it is being exempted. 
But the law is as it is. Unless it is being amended again 
then, the interpretation would be different.   

Mr. Mohd Haizam 
Abdul Aziz 

So now the services performed outside Malaysia. Know 
withholding being done by virtue on the exemption order. 
But the wording in the act, didn’t change. But then the 
question is … because if we talk about… again, DE, the e-
commence aspect, the transaction itself, if it is regarded as 
services, if it is then probably yes, the 4A is intended to 
cover everything. Whether it is performed inside or 
outside Malaysia. Excluding the exemption order lah. But 
then the other thing is, I think the other issue that we had 
with 4A is services rendered in technical management, 
administration, all this thing, that is the other thing where 
all this while have been caused the confusion what is 
technical or non-technical. So, to me, from the first session 
we had, I have been allocating to say look if you wanna… 
because by virtual the Exxon Mobil case, the decision was 
‘every services’. So, to avoid the confusion because my 
issue, when I deal with foreigners, they always come back 
to this point. They come back, they said ‘but the services 
that we are providing is not so and so’. So, there are two 
limps, technical and non-technical and the other thing, the 
in connection with all this scientific industry commercial. 
So, there is two limps. So, that has been the challenge from 
my perspective trying to explain to the foreigners. So, they 
cannot understand why certain services are still subject to 
withholding tax. Because I know a lot of tax payers, ever 
since the judgement of the Exxon Mobil case, they have 
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been subjected to withholding tax for all services. 
Regardless of technical or non-technical. They don’t want 
to go through the interpretation issue. Non-resident they 
would not like it because bila withhold of course, dia dapat 
short fall in terms of catch and received. So, to me if you 
can keep it simple, just use services sahaja. Because this 
definition has been there when they introduce this section.  

Mr. Muhammad Farid 
Jaafar 

I think in terms of the nature of the services, talk about 4A 
tu, I agreed. That there is a conflict understanding or 
interpretation.  Because on one side for the revenue based 
on the case of Exxon Mobil, the argument was put force 
and the court has decided at high court level stating that it 
covers technical services and non-technical services. But 
the issue remains for people outside public, the investor or 
foreigner, it is supposed to cover only technical services. 
Yes, I agree that there is vague interpretation. But the issue 
on online services or DE. Having said that the law is there. 
Since we actually have not applied it, and due to the 
exemption order, it is not known whether how extensive 
we can apply. The issue of DTA is another issue on cross 
border transaction. Based on cases in Malaysia, different 
interpretation by court like Alam maritime and Alcatel. 
Especially on withholding tax cases. Even we have 
mudah.my, because the concern is that it is a domestic 
relation. We can say that we have the right to tax. But for 
service provider, the argument would be that there is DTA 
because it is a matter of cross border transaction so, for 
example; Malaysia and Singapore or Malaysia and UK. 
There is DTA and it also provided under our provision 
under section 132. Which says any other provision, the 
DTA will actually supersede and in the DTA itself, signed 
by both parties, we should honor the DTA and that is 
where the argument comes. For example, the case of 
Denco logistic and Thomson Reuters, that argument put 
forth by tax payer would be that yes, we have that domestic 
provision legislation because these two cases talks about 
royalty. So, we have section 2 on royalty, section 4D talk 
about source and then the provision to withhold, section 
109.This is domestic legislation but also the argument by 
tax payer also say that this relates to the cross border 
transaction. The recipient of the service provider, so, what 
happens to that part? Because there is the DTA also and 
that is what happened in that argument. The argument 
were saying that ‘oh, you have to honor DTA’ and because 
of that, the issue on that case is the royalty. They are 
saying, ‘no, you should not look at the royalty’. We should 
look at the double tax agreement. The court says that ‘no 
you have to take the definition under the DTA’ you have 
to honor that. But, we also have Arcatel, Alam Maritime, 
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even Teraju Sinar. For example, Teraju Sinar they are 
looking for an angle to say ‘oh there is a domestic 
legislation’ for a payer, you have to comply the 
requirement of the domestic legislation. You have to 
withhold. What happens if we don’t withhold? So, that is 
what Teraju Sinar decided by the court. Both cases, they 
actually don’t refer to the cases of Teraju Sinar. Not sure 
why. And also, Arcatel, because it is almost at the same 
time. But Teraju Sinar was earlier at that time. So, that is 
what been happening in court. We argue for our side, of 
course we have to protect it from the revanue’s 
interpretation with saying ‘we have the right to tax’. It is 
the domestic legislation but at the same time, for the 
service provider are saying that ‘eh this is a cross border 
transaction, you look at the DTA’. Unless there is PE 
services provided here. Then only it will be tax. I find also 
quite disturbing. Because we did also have few cases, 
when especially for example, issue of royalty. They say 
‘no you should not look at the definition under the income 
tax Act but you should look at the DTA. We have cases 
which are on our side. There which cases where the court 
decides ‘you have to look at the DTA’. That is why I think 
this issue has also to be resolve. When we talk about DE, 
yes, can put it in our domestic legislation. But what 
happens in the DTA? It has to be clear also. What parties 
want actually.  

 

Mr. Mohd Haizam 
Abdul Aziz 

I guess at the global level, OECD probably.  Consensus 
OECD to come up with a guidance. Starting from the 
discussion just now, who actually has the right to the 
income. If, that is not determine or address upfront will 
cause a lot of confusion. Because each tax payer will want 
to say that I have the taxing right to it. So, it is a Global 
phenomenon thing that is happening. We need to come up 
with something. The tax authority and tax payers we are 
clear. Who should has the taxing right? To your point just 
now, in terms of DTA, in terms when they actually 
removed that clause or caveat to say that services 
performed in Malaysia, is subject to tax. From the tax 
payer perspective on the foreign business perspective at 
the time was, I don’t have PE in Malaysia, therefore, I rely 
on the business profit Article of the DTA. You shouldn’t 
withhold tax when you make payment to me. But then as 
the Malaysian company, I am not going to withhold tax 
when I make payment despite services performed outside 
Malaysia. But by the same business profit article, by right 
also no need to tax on services performed in Malaysia.  
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Mr. Muhammad Farid 
Jaafar 

Only one thing En Haizam, only one part lah. 4A, but 
when it was provided, to avoid other issue, since En 
Haizam mentioned about business profit article, we have 
that section 4A when you put with… based on experience 
from Euromedical, it was to provide specifically to say 
there is a difference between 4A and also when talk about 
income, income from service provider and income from 
business. That is why we have 4, if you look at the word 
said notwithstanding any provision of section 4. In section 
4, we have 4 small ‘a’, talks about business income. In 
terms of that, I think section 4A has covered that.  

Mr. Mohd Haizam 
Abdul Aziz 

But ok. From the foreign business perspective, even 
though we introduced this 4A, to say that it is not the 
normal business income. But to them it is their normal 
business income. Okay, so that is the issue that we have as 
a tax payer. As local tax payer, whether to withhold or not 
withhold. That is where they are coming from. Because 
this one is definitely under domestic provision that was 
introduced back then. The intention was to overcome that 
business profit article punya argument. You were saying 
like it is meant to cover the business income. The normal 
business income for 4 small ‘a’. But the tax payer from the 
foreign service provider, they don’t agree because they say 
it is my business income. with that to say that it is not the 
normal business income.  

Mr. Muhammad Farid 
Jaafar 

That is why, I think the application of the DTA. What is 
actually the parties intention to apply. For instance, 
Malaysia, we have a special provision on section 4A. I 
think Singapore also have that provision, but in Malaysia, 
in the situation for DTA, but on the counterpart whether 
they are agreeable. That is why my point on the DTA must 
be clear. We all say that, domestic legislation, we can tax 
it. For example, like I mentioned the case of Denco logistic 
and Thomson Reuters, So, the issue of  royalty then, we 
say that there is a definition royalty, we apply that 
definition. The tax payer is saying that, look in the DTA 
itself, there is another definition. So, which one to apply? 
That is the argument lah. It was brought to court but then, 
how to resolve this thing?  

Mr. Mohd Haizam 
Abdul Aziz 

When the definition for royalty has changed. You got all 
this tax payer, saying, that is the domestic definition 
instead of the DTA definition. 

Mr. Muhammad Farid 
Jaafar 

That is why I believe that we have that in the article of the 
DTA. But the thing is the issue of who has the right to 
tax… 
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Mr. Mohd Haizam 
Abdul Aziz 

It should be discussed on a wider global level. I think it is 
something which has to be… I mean it should be address 
lah. It is difficult. If not, every tax authority will come up 
with their own, like this, introducing their own provision. 
And if you look at it, a lot of DTA, I think about 15% DTA 
were signed before this 4A was introduced. And they 
didn’t have a special technical fee article that time because 
of that. So that is why. After that, some of the DTA that 
were signed, subsequent to that, maybe the other half 
started coming up with technical fee article. So, the 
technical fee article, under normal circumstances in the 
interpretation would be that, Malaysia has the right to tax 
in Malaysia but it is whether you are offered a reduce rate 
or not.  

Mr. Muhammad Farid 
Jaafar 

Look at Teraju Sinar, the court is saying that domestic 
legislation, you have to comply. That is the requirement. 
That is to withhold. But then, the court also said that the 
service provider, having suffered tax imposed in Malaysia, 
then they should apply the DTA, for the relieve.   

Mr. Mohd Haizam 
Abdul Aziz 

Understand. But from the reverse angle, this is what I am 
facing from the foreign side. Their argument is, lets put 
aside the DTA with technical fee. The one without 
technical fee article, this is what I am facing with my 
foreign service provider. What they say is, by virtue of the 
DTA, again, coming back to the business profit article, 
Malaysia doesn’t have the right to tax. Therefore, why 
should you come and collect relieve from my side? They 
say you don’t have the taxing right on the first place.  

Mr. Muhammad Farid 
Jaafar 

Okay, so provided under the DTA article? 

Mr. Mohd Haizam 
Abdul Aziz 

Because the business profit article, provides the protection 
for the foreign service provider against tax in Malaysia. 
So, from my perspective, trying to explain that to the 
foreign service provider, it is not easy because of that. 
Because it said, your government doesn’t respect the 
DTA. Then, I have to explain to them that this is 4A, that 
was introduced that there no more business profit under 4 
small ‘a’. But I have to go and explain. Because my 
perspective, obviously, from a local tax payer, like you 
said our obligation is to follow the… because who is going 
to be audited. When it comes to if you don’t comply the 
withholding tax. 

Mr. Muhammad Farid 
Jaafar 

In the case where there is no article on technical fee. Is 
there relieve provided for these service provider? 
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Mr. Mohd Haizam 
Abdul Aziz 

Okay, it depends, on the respective double tax relieve 
mechanism. It depends on which country. Let say for 
example, for US it is not too bad. You got limited DTA. 
When limited DTA it is the same as to no DTA. So, you 
don’t have to worry about the business profit article. So, 
for them, if we withhold, they can claim. Because there is 
no DTA. But how much in percentage, that one based on 
their local law punya calculation lah. But for countries 
yang ada DTA but without technical fee article, most often 
then not, they cannot claim. For example, like japan, I 
know dia pernah cakap, we cannot claim. And then 
China… is another one, dia tak boleh. So, what happened, 
in their books, they have to write it off. It is like a foreign 
tax suffered… it is an additional tax to them lah.  

Researcher Additional tax lah kan? Because they cannot claim it 
sebagai expenses.  

Mr. Muhammad Farid 
Jaafar 

So, that is mean they are subject to tax twice lah? 

Mr. Mohd Haizam 
Abdul Aziz 

Correct. 
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C1 Presentation Slides to MDEC 
C2 Appointment Letters as Speaker and Panelist 
C3 Picture of Slide Presentation 
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Presentation by the researcher organized by MDEC 
 

  



 

270 

 

C4 
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