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ABSTRACT 

 
The interpretation of the withholding tax (WHT) law has been disputed since the 
introduction of the law as seen from the legal battle between the taxpayers and the 
Inland Revenue Board (IRB) and the divergent court decisions on the interpretation of 
the WHT law. More research on the interpretation spectrum of the WHT law 
introduced in 1983 as a consequence of an apex court landmark decision is warranting. 
The apex court decided that the management fees paid to a company resident in the 
United Kingdom (UK) were not subject to tax in Malaysia as it had no permanent 
establishment in Malaysia had caused a significant impact to the Government to collect 
tax from the non-resident. Hence, this study aims to investigate the interpretation of 
the WHT law revisited under the Income Tax Act 1967 (ITA 1967). A qualitative 
approach by adopting action research methodology was utilised in this research. A 
research action methodology by reporting six major cycles where each cycle consisted 
of diagnosis, planning, action-taking and evaluating was employed in this research. 
Data was collected from discussions with the stakeholders of the IRB, judiciary, 
lawyers and tax agents through focus groups and interviews were recorded, 
transcribed, and rigorously analysed. The results revealed that prior engagements with 
the stakeholders assist the Government in making a clear policy and drafting a clear 
WHT law. This research offers practical contribution whereby the revised WHT law 
has been passed by the Parliament with no appeal has been lodged to the IRB to date, 
inferring the improved WHT law is clearer and taxpayers seriously comply with the 
WHT obligations.  
 
  
 Keywords: action research, interpretation of withholding tax (WHT), revisit the 
WHT law, stakeholder engagement, compliance with WHT. 
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ABSTRAK 
 
Tafsiran undang-undang cukai pegangan telah dipertikaian semenjak undang-undang 
itu diperkenalkan seperti yang dilihat daripada pertikaian yang berlaku antara 
pembayar cukai dan Lembaga Hasil Dalam Negeri  (IRB) dan keputusan mahkamah 
yang berbeza berhubung tafsiran undang-undang cukai pegangan. Penambahan kajian 
berhubung spektrum tafsiran undang-undang cukai pegangan yang diperkenalkan 
dalam tahun 1983 rentetan daripada keputusan penting mahkamah agung adalah 
dituntut. Mahkamah agung telah memutuskan bahawa yuran pengurusan yang dibayar 
kepada syarikat pemastautin di United Kingdom (UK) tidak tertakluk kepada cukai di 
Malaysia kerana ia tidak mempunyai establismen tetap di Malaysia yang 
menyebabkan impak penting kepada kerajaan untuk mengutip cukai daripada bukan 
pemastautin. Oleh itu, matlamat kajian adalah bertujuan untuk menyelidik tafsiran 
undang-undang cukai pegangan yang telah disemak semula di bawah Akta Cukai 
Pendapatan 1967 (ITA 1967). Pendekatan kualitatif dengan menggunakan kaedah 
kajian tindakan digunakan di dalam kajian ini. Metodologi kajian tindakan dengan 
melaporkan enam kitaran utama  kajian yang mana setiap kitaran terdiri daripada 
diagnosis, perancangan, tindakan yang diambil dan penilaian telah digunakan di dalam 
kajian ini. Data yang dikumpulkan daripada perbincangan kumpulan fokus dan temu 
bual dengan pihak berkepentingan daripada IRB, badan kehakiman, peguam dan agen 
cukai direkodkan, ditranskrip, dan dianalisis dengan terperinci. Keputusan kajian 
menunjukkan bahawa perbincangan awal dengan pihak berkepentingan dapat 
membantu kerajaan membuat keputusan dasar yang jelas dan menggubal undang-
undang yang jelas. Kajian ini menawarkan sumbangan praktis yang mana undang-
undang cukai pegangan yang disemak semula telah diluluskan oleh Parlimen dengan 
tidak ada rayuan yang difailkan kepada IRB sehingga kini, memberi andaian bahawa 
undang-undang cukai pegangan yang telah dibaiki adalah lebih jelas dan pembayar 
cukai secara serius mematuhi tanggungjawab cukai pegangan.  
 
Kata kunci: kajian tindakan, tafsiran cukai pegangan, semakan semula undang-
undang cukai pegangan, keterlibatan pihak berkepentingan, pematuhan cukai 
pegangan 
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CHAPTER ONE 
 

INTRODUCTION 
 

1.1 Background of the Study 
 

The study investigates and aims at minimising the problem of the interpretation of 

withholding tax (WHT) under the Income Tax Act 1967 (the ITA 1967). It seems that 

it is one of the most contentious provisions under the ITA 1967, to tax non-resident or 

foreign service providers who derive “special classes of income”  in Malaysia. For the 

study, the researcher focuses mainly on the WHT levied on the payment of services 

provided by a non-resident, which is classified as “special classes of income” under 

section 4A(ii) of the ITA 1967. The law was introduced in 1983 after the apex court 

decision in Director General of Inland Revenue v Euromedical Industries Limited 

(1983). It is timely to revisit the law in light of the dispute in courts and divergent 

judicial decisions emerging from the appeals filed by tax lawyers and tax agents who 

act on behalf of the taxpayer. The provision under the ITA 1967 reads: “(ii) amounts 

paid in consideration of technical advice, assistance or services rendered in connection 

with technical management or administration of any scientific, industrial or 

commercial undertaking, venture, project or scheme;” 

 

The law seems to be complicated, and the interpretation of the law is a controversial 

provision at the national and international levels. On the national level, generally, the 

dispute on the interpretation of the ITA 1967 can be seen from the appeals filed by 

taxpayers and audit finding conducted by the Inland Revenue Board of Malaysia 

(IRB). On the international level, the argument from the contracting state in the Double 

Taxation Agreement (DTA) negotiation to accept the IRB’s interpretation on WHT 
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VERBATIM AR 2 

Interviewer : Researcher 

Interviewee : Dato Mohd Zaid Ismail, Mr. Mohd Haizam Abdul Aziz, Ms. Adelin 
Wong, Mr.Vijey R. Mohana Krishnan, Mr. Anbualahan a/l Pakanivelu, Ms. Siti Fatma 
Zuhra, Mr. Muhammad Farid Jaafar, Ms. Norsalwani Muhd Nor. 

 

Researcher 

(moderator) 

The researcher started by introducing her research and a 
brief explanation on the research topic ‘Interpretation On 
Withholding Tax Revisited: In The Case Of The Inland 
Revenue Board Of Malaysia’. 

 

The participants were briefed on the process where the 
discussion is done. It is audio taped. Consent from the 
participants was also requested and the participants 
consented that their names can be mentioned in the thesis.  

 

 

The discussion started with the introduction of each 
participant. Each participant introduced The discussion 
started with the question as to what is the interpretation of 
section 4A of the ITA? 

 

 

 

 

Mr.Vijey R. Mohana 
Krishnan 

This is something we conveniently, I suppose put aside, 
when the proviso kicked in. Because in the large majority 
of cases all these services were performed outside 
Malaysia. So, we stop caring for all these things. Then 
from January 17th onwards we have to care again. It is like 
open up a can of worm that we just put to sleep a long time 
ago. Coincidently I’ve been doing training for an 
accounting firm for the last two weeks and I find that even 
within the larger firms, the approach taken, the application 
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or the appreciation on some of the technical issues varies 
and one would think if you are the big four, everybody sure 
shares the same views. But, they don’t. So, when you do 
this session, when you speak to the partners or directors, 
you realize that not everybody is on the same wave length 
on how it applies. You have some core understanding or 
belief, in this section and then in the para (ii) it is very 
different. Some take a more pro IRB approach to things, 
some don’t. Some accept the rulings as the law, some 
don’t. From there we have a very differing position even 
within professionals and I’m not even talking about the lay 
person who actually would be at a complete sin when they 
read section like this right? So when I read this proposed 
topic and I was thinking about it in the car on the way here 
I wanted to discuss it from the context of maybe at the 
higher level first rulings, what are they for, who are they 
trying to approach in a ruling and then the actual issues on 
the interpretation. The point that you raise is actually the 
second point. The problems, in sec 4A. But my issue was 
a high-level issue because the topic is such, I often think 
about things like this like, who is the ruling for, what is the 
objective behind the ruling and the categories of people 
that read the ruling. You have maybe for one of a better 
word, unsophisticated tax person who just read the ruling. 
The very compliance type that would read anything ruling 
and say “if it is there I just follow it. I don’t want to read 
the section of the law. I don’t understand the law, I don’t 
read case law, I run a small business, I see something in 
the ruling. This is what Lembaga wants, I just do it”. Then 
you have the type, perhaps little bit more sophisticated, so 
they read the ruling but they still think about it and then 
they decide whether they want to or not. I am only talking 
about people who reads the ruling. Because you have a 
class of people who don’t. Those who don’t care, you can’t 
reach them actually. Those are the ones you can only reach 
by way of the stick, there is no carrot for them. They just 
don’t care. So, you have two classes. 
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Then you have the third class which I met over the last 2 
weeks. This are people who are most sophisticated, they 
are tax consultant. Of course, their degree of knowledge or 
understanding is quite different. Some can be very-very 
good, very technical some are not so. They have differing 
views but they all read rulings because they want to know 
what the revenue is saying. Some will accept it. Some will 
question it. Then, the last category is people like me, by 
our very nature what we do for living, we absolutely 
sceptical about anything the revenue would say. If you put 
down a ruling my first view is to test the other side, to see 
whether it is correct or not. My approach to anything 
written by the revenue is in a form of a guideline is to say 
whether it is correct, by looking at the reverse. I would 
never accept it as face value. If I started to accept it face 
value, then I would have to seize being a lawyer, I have to 
go to one of other categories. The starting point is which 
target market are you trying to reach in a ruling. You 
wouldn’t reach by target market. I read it because of 
curiosity. I want to know what you are thinking. But I 
would make up my own mind on what section of the law 
is trying to say and it is true that a pre discussion was, is a 
ruling a law? Or it is not a law? It has a legal force under 
the act if there is a ruling and the tax payer applies the 
ruling, then the revenue are bound by the ruling, that is the 
only legalistic value of the ruling otherwise it is just your 
interpretation. Having said that some countries, their 
equivalent of ruling will be more interesting to me. The 
HMRC version of the ruling what they call the tax manuals 
which you can find easily online. Their ruling is more 
technical that they present case law, they present section, 
if they believe in something to be the position, they will 
tell you why, why they accept this case law. Sometimes 
they don’t accept certain case law but they will put the case 
law down anyway and tell you we don’t accept it for a 
various type of reason or we always still appealing that. 
That to me is very nice because it deserves practitioner 
kind of ruling. I would then decide based on what I have 
read there. Whether I appreciate this view or not and I learn 
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a lot of things from those type of rulings because it’s 
heavy. It’s laden with case law. I very often use it as 
textbook actually, it is a free textbook you get online, and 
people put so much effort into writing this. I think our 
rulings are slightly different. They are maybe practical 
guides meant to reach out to people or I think the revenue 
has the hope that people would just follow this and then 
compliance would become easier because people take this 
view. That kind cuts out my category of readers. You have 
the category of reader who is going to follow anything you 
say. It’s that in between the group, that is questioning, 
right? To me a ruling does not really seek or would not 
ensure compliance, because the compliant person will be 
compliant. The non- compliant person is going to be 
questioning. And he would decide for himself whether 
right or wrong. The only values in the ruling therefore is, 
‘I know what you are thinking, if it is not worth my while 
to challenge you, just a small thing, I don’t want to get into 
the hassle, I just follow what you are saying’, so that’s how 
ruling play out. I think a decision need to be made going 
forward. What do we want with the ruling? Is this the 
objective we have with the ruling, then you carry on this 
way? Ruling is my view, it doesn’t have any other view, if 
you want to know my view read the ruling. If you follow 
the ruling you will be safe. There wouldn’t be any action 
against you because at least or as long as it stand until it is 
revoke, this is our view right. Do we want to carry on that 
way or do we want to change the ruling into a different 
kind of species or object. If you want to keep it that way, 
in fact maybe ruling is too complicated because they are 
not meant for the sophisticated reader, make it a lot 
simpler. Example, just how something applies right? 
Because it wasn’t meant to engage someone too much in 
the technicalities of the law, if the other is the objective, it 
was meant to be a proper thick discussion in point of law 
then ruling needs to become a little bit more difficult or 
complex. Ruling may need to have two parts to it. One is 
for the simple reader who ‘I don’t really care about the law, 
just tell me what to do, then I will read part A’ and if I want 



132 

 

to know how Part A was arrived, then go to part B and that 
would be for the practitioners, I think the higher level need 
to decide what  we want to do with rulings on technical 
part and this is much more difficult right. I think the only 
decision I like in this long tax cases, which would be area 
shipping. It is isn’t even a tax case. It’s a civil case where 
the dispute between two parties and the court has to decide 
whether it applies to non-technical or not right? And then 
I have had… I think the decision after that is very 
troubling. EPMR is very troubling to me but I see it is a 
very peculiar case as well, a case where judge says things 
like ‘we seek correspondence saying someone have said to 
lead them an aura of authenticity. We must do this or that 
then the judge says then it is not authentic. Why else would 
you need to lead an aura of authenticity. So, it raises its 
own peculiar issues. Concepts of whether things were 
really incurred in that case or just two parties sitting down 
and deciding their own… (00:12:20). Later cases like 
Teraju Sinar also I find very disturbing and you know, 
things like Teraju Sinar, I find difficult to accept from an 
IP concept basis. 

 

Even Mudah, I find it difficult to accept this is the things I 
want to see relitigated. Some of these cases was decided 
based on peculiar facts. Some of these cases would not 
really decided based on substantive law but actually 
procedural. If you have to send it back to Special Com then 
why go on to say for example in Mudah, that because a 
payment, because software is protected by copyright, so 
payment for software is used of copyright. That is 
simplistic view of the position. Why did the Court of 
Appeal go on to talk about it right? They should have just 
stop by saying ‘wrong courtroom, go away’. And then 
everybody will be happy, we can still deal with this issue 
in a different way. But then this passing will be almost like 
a flying kick remark, I already said go away then I give 
you a kick before you really fall down. And then we also 
have to deal with this thing as well right? I don’t accept 
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any of this position and I want to see them relitigated. The 
problem with this of course, not many withholding tax will 
actually be going to court because that the simple short and 
sweet about all of this is, if you dealing with the non-
resident and non-resident is simply going to say ‘I don’t 
care about your withholding tax laws, I want to receive 
100, my fees is 100’. If you need to withdraw seed? 
(00:13:50) And you need to bare from your own pocket 
then just go ahead and do whatever. And that bargaining 
position is such that at the end of the day, the tax payer just 
has do it. Once a tax payer has done it, is it worthwhile. I 
already had to pay extra. Is it worthwhile now going and 
fighting the revenue for the next five years? And then the 
law says let’s do the judicial review and five years later the 
court of appeal or the federal court says wrong court go 
back. I try to go to Special Com it is too late. I have 30 
days and now I am 5 years late. Am I going to get a form 
of an extension? Maybe not. All this thing play in the mind 
of the tax payer and it just not worth it. It simply not worth 
it. I’ll just pay the extra. I just want to carry on doing 
business. And then tax payers are told ‘No. It’s not the end 
there, you can simply pay’. But then do you get a deduction 
for the extra component or not? On one hand someone is 
saying you cannot deduct tax paid for somebody else, 
that’s not wholly exclusively incurred the production of 
your income. If you are PITA filing, you have a different 
problem. The equivalent of section 39 has a specific 
provision. Which suggest that we also cannot deduct if we 
pay tax. Even that has its own interpretations point. Does 
that clause apply to when you pay your own tax or 
someone else’s tax? It is interpretive point under PITA as 
well. So, you have this whole jumble of mess. I would find 
it difficult, but I find difficult tax issues interesting and 
that’s how I make a living. But to a tax payer it is an 
absolute nightmare because tax payers are not there for the 
fun or just reading case law and interpret things. They are 
there to do business, not to figure out for example, ‘Do I 
withhold or don’t withhold’. The day when me and Farid 
and Arthur Anderson withholding tax advise was a heavy 
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thing. When somebody ask, you tend to give 10 to 20 page 
opinion just on withholding tax. Over the last few years it 
became very easy. If it performs outside Malaysia, if you 
want to know the rate, then this is the rate. Now we are 
coming back to the 10 or 20 page. So, a tax payer will ask 
you simple question you say ‘Hold on I need to write 
opinion for that’. And that is exactly what they don’t want. 
Because withholding tax was supposed to be a simple 
administrative mechanism impose tax. And to layer on all 
what I am saying, I have my doubt as to whether 4A can 
apply to a non-technical type payment. I know what the 
court have said over the years. But I am serious doubt 
about that. I have also issues about whether we are 
applying every element in that section properly or not 
right? You have the technical advise assistant on the 
services. We used to fight about this earlier. Is it technical 
advise? Any assistance? Any services? Or technical advise 
assist the technical services. That’s one layer. The next 
layer is, is it rendered in connection with technical 
management administration? There is at least one 
judgement would suggest that maybe you don’t have to 
read that section anymore, that part of the section. I will 
say no. The second limb is just as important. And it 
becomes a very narrow withholding tax. Because it needs 
to be in connection with technical management 
administration. Then the question asked will be whose 
technical management administration. The resident or the 
non-resident? And to me it’s the non-resident.  The non-
resident must not only provide certain type of service. It 
must be in connection with him doing the technical 
management administration. Once you look at things like 
this, it starts to narrow the scope of the withholding tax to 
something which has a character which is consistent with 
what it was, when it was under the royalty definition, 
before the earlier euro medical issue. To me how is it, the 
section that came from the royalty definition when it came, 
the exact same wording when it moves under special 
classes is now withholding tax on any service.  



135 

 

 

In fact, when I was doing that training, we have a deferral 
level of acceptance or interpretation. Some would say and 
it is very close to what I think the IRB is saying today. 
Read the entire section it equals tax on service. That’s all 
it is. Any service. And that’s quite different from the entire 
wording. If I had to go to court, I would argue how is it 
that any court should apply this interpretation. When they 
have all this word and we can summarize it in just three or 
four words. What happen to all the other words in the 
section? Don’t we need to apply that as well? So, this are 
deep interpretation issues which we need to deal with. 
When I read the ruling, I become more confuse sometimes. 
I see the ruling saying, routine day to day is not covered 
but then I say if technical advice doesn’t cover assistance 
or service, then routine day to day should be covered. It 
doesn’t matter whether it is technical or non-technical. 
Any service under work. What is service? It is something 
not supply goods is a service. One to take the simplistic of 
most GST like view. Then that whole section can be 
reworded to simply payment for service. But that cannot 
be the view, I think. Otherwise the section should look 
very different. Would that have been the view when it was 
under the royalty definition? No what. Somehow when 
that wording got move under special class, it started to 
develop into different life its own. And then we are here 
today sitting grappling to this issues right? Put that 
together with DTA interpretation and Mr Anbu, actually 
one of my colleagues has been harassing you over the 
phone. Because we call you every now then ask for your 
view. So, when we need the view of the revenue or 
something, one of my colleagues will call and ask you and 
you are kind enough to give an answer. We don’t always 
accept every answer but we like to know what the revenue 
is thinking before we tell our client, at least we can say, I 
think this, you think this. Then you got to decide which 
one you want to follow. But put everything which I have 
said together and then enter the DTA world. And now we 
got even bigger mess. Do I accept Alam Maritime? No, I 
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don’t.  I would restrict it to the old Singapore DTA.  If that 
is the case, we got a very-vey big issue. Open issues still 
going forward. And then you know simple things like DTA 
has a technical fee clause. But because 4A applies to non-
technical fees, what do I do when it’s a non-technical fee 
being tax. Do I say I won’t look at the technical fee clause? 
Should I go to the other income clause or the business 
income profits article for example.  That’s not clear either. 
Because we have Alam Maritime but it doesn’t really deal 
with this type of issues. Then the issues about not all other 
income clauses are the same. Some are effective without 
effect because it just says is not expressly mention any 
withholding tax anywhere. Some of them have the 
different style. I think Germany, some of those country 
have the… if you don’t specifically mention something 
there, then it can only be tax where you’re resident. That 
changes the whole style. You have DTA like Singapore 
and Spain which arguably cannot bring technical fees to 
tax unless it’s being perform in Malaysia. Now, can I use 
that DTA or non-technical fees? Can I use clause that are 
non-technical fees because we say 4A is wider than 
technical fee? Can I be shielded under that provision of 
technical fees in the Singapore DTA for example. Still 
open question. So that the result of all of this is, people like 
my learned friend here, has a fantastic headache now 
which he didn’t have before. I’m sure he spending a lot 
time in the office then he needed to right? It means I get to 
do a very interesting work but sometimes it’s not the kind 
of work you want to do. Withholding tax is not supposed 
to be difficult in that way. It is supposed to be dealing with 
other technical challenges before the high court and things 
like this and hopefully debates and discussions like this can 
bring everybody to table and come to some common 
ground on some of the issues. I suspect we can’t resolve 
everything. Many would have to go to court. Something 
has gone to court would have to go to court again. But there 
must be some common ground in all of this and perhaps 
that’s what we need to struggle and find. That’s my broad 
view overall 4A. 



137 

 

 

Researcher Mr. Anbualahan, your view from the Non-resident branch? 

 

Mr. Anbualahan a/l 
Pakanivelu  

What you said is correct but normally when you go back 
to the topic here, then you are talking about the public 
ruling side. It’s an interpretation of authority in IRBM. So, 
my view is, this interpretation is based on whatever act in 
our income tax act. But it doesn’t mean this is a right 
interpretation or wrong interpretation. But this is a view of 
Lembaga. So, for me the public ruling, you can challenge. 
Here, in this public ruling, I can quote lot of mistake as 
what you mentioned. And also about the regressing  all this 
kind of things. Because when they put the regrossing, this 
is the interpretation of Lembaga after the EPMI case. So, 
I’m just looking at it and then I try to look at the act. Where 
mentioned, where we can regross. So, by looking at the 
EPMI case, actually, they mark up the bill. They make an 
arrangement, after that the court says, even though mark-
up so, you have come back to the original, pay back the 
extra but you cannot claim in their Profit and loss account.  

 

But this formula I think was meant for the public to 
understand as the layman. It is not talking a lot of 
technicality there. But it is an interpretation and the 
example given is all based on the real transaction 
happened. So, to make things easy to the public but I will 
agree with you that this is not the law and still can be 
challenged. So, that is the purpose of this public ruling. 
Another thing, when there is an amendment recently took 
place, effective from sometime in January, by right this 
public ruling should be amended accordingly. Because it 
depends on earlier law. When come to currently whether 
this is mostly what I am thinking like technical fees or 
consultation or whatever it is. The other side, the non-
resident is the expert in the technical. Of course, any 
payment is a business income from the recipient. But 
income derived from Malaysia under section 15A. So, 
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what the law says if income derived from Malaysia, if you 
pay to the non-resident, So, we are not looking at the other 
angle. Whether it is a business income and then the DTA 
will come or whether you fall under section, article 7 or 
fall under PE, but we are looking at our site. Whether 
income derived or whether there is provision to tax them 
or not. The taxing right of course is overall by the DTA. 
There are two things. Whether you can tax, or you got the 
taxing right under the DTA. But I’m looking at where the 
income derived, whether we got the taxing right under 
15A. That is a taxing right for us. And then after that I look 
at the DTA whether there is any relived given. For 
example, if there is no technical article, so what we said? 
Normally it is not mention in the DTA, so, the domestic 
rule apply. So, like you raise the German one, they said if 
any in this out going article is not mention, so, Malaysia 
don’t have a right and also the right to tax in the other side. 
Another thing, when you go back to public ruling, Public 
ruling must be amended when there are changes. We have 
to look at what is happening globally and what is the 
changes in the industry. Try to suit but shouldn’t run away 
from the law as well. It should be updated as and when it 
need. As what you said that you disagree with my decision, 
of course you got all the right to disagree. Then the only 
way you can challenge me is in the court. As you said 
normally, a lot of cases now go to the court. Because due 
to the time frame, Alam Maritim took for 9 years. High 
Court Lembaga lost, Court of Appeal Lembaga lost, 
suddenly go to Federal Court, the decision is different 
already. So, of course it follow the old DTA. The current 
DTA, they already put very clearly. This is a Singapore 
and Malaysia DTA. Why they don’t want to bring the case 
to the court. One thing, I always say ‘okay, whether you 
look at the amount, is it worth it bring to the court or not’. 
Second, I don’t know how long it will take. Maybe three 
years maybe five years. So, I always said ‘you have to 
incurred the lawyer cost’. Nothing is free. So, all you 
calculate. And see whether worth it paying and close the 
case or proceed to the court. So, like big player in the big 
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industry they will challenge our decision because they are 
doing business and they are keep on going with the 
business. It is not just a one-off payment. So, they want to 
challenge and to get that clarity on what is the real 
interpretation of the law. But if we talk about the small 
layman, normally, they won’t bring the case to court 
because they try to settle between the authority and them; 
with the help of tax agent or tax lawyer. Because they are 
looking at five years of headache. So, I better settle it 
whatever amount and then just carry on with the business. 
So, in that sense, depends on how they look at this public 
ruling. Whether they want to follow, or they don’t want to 
follow. They might be looking at the tax agent advice or 
tax lawyer advise. There is a case even when public ruling 
is very clearly stated, of course this is the Lembaga 
interpretation, but still they want to challenge. Of course, 
they have all the right to challenge. So that is scenario 
happened in reality. So, their looking at their business cost, 
when you are looking at regress of doing business will 
increase. So, you collect more withholding tax at the same 
time you are disallowing and you cannot claim in the PNL 
because it’s not exclusive in the preparation of income. So, 
that is the confusion between the law, the public ruling. 
But, I believe the public ruling actually to put it clarity. But 
some circumstances it makes more complex.  

 

Mr.Vijey R. Mohana 
Krishnan 

Just an example on how each little item that it has its own 
subset of issues. So, this is issues about deductibility, when 
the resident pays withholding tax; bares directly or 
indirectly or not. Would it make a difference? Say, if one 
type of clause is when you pay me, if there is any tax you 
must pay that as well. So that is not regressing when I have 
to pay 100 and I have to take in my own pocket and pay 
tax. That’s I suppose to where the contract doesn’t say 
anything and I pay you 100 but I still take 100, one is 
incurred and maybe one is not incurred right? What if it is 
regrossing clause? It is a formula. So, it is a formula. Under 
the formula the 100 would become 111 if certain 
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precondition exists. Then when will I get the deduction for 
the extra 11 or I don’t get deduction for. What if I have a 
reverse regressing clause? I decide that the fee is a 111 but 
does the clause that says that if ever withholding tax is 
removed you will apply this formula and the figure comes 
down to 100 for example. In each of this cases would the 
deductibility under 33(1) be different, possibly.  And we 
dealing with one minor ancillary issue from withholding 
tax and not even the real withholding tax issues but it’s an 
aftermath of the withholding tax. Do I get the deduction or 
not. And so, it’s like a multi headed monster. Every step 
when you turn around and dealing with the issue, every 
steps someone has to take a position and do we take a 
position as per the ruling? Maybe, maybe not. Because the 
ruling doesn’t actually deal with things in this kind of 
granular level as well right. It is more high level policy, 
how to do things as some example. You don’t always find 
the exact example. Your ruling can never be exhaustive. 
Nobody can ever prepare exhaustive ruling. There always 
gaps here and there. If one little thing like that has so many 
questions imagine how many complete list of questions 
with withholding tax. I’m only talking about things which 
I thought about and rest my mind to and I’m sure you will 
be sitting down and think about it, far more things as well. 
That’s what we are grappling with. In a discussion like 
this, we are throwing out issues, to resolve those issues is 
a different level of effort I think. Whether we can or not 
that’s the different thing. Maybe it just for the cause. But 
we should try at least. It’s a good start just throwing out 
issues and see how we deal with them. 

 

Mr. Anbualahan a/l 
Pakanivelu 

Now go back to ruling, now you see, currently the Act are 
amended from 17 Jan. Even that simple things also people 
confuse. Now they are asking whether based on the 
payment or based on the service perform. But, actually it 
should be service perform. So, in practice you have 
something January. So, from there now they said ‘Hey, 
before this act come into forced, I already done an 
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agreement, and I have to pay advance payment. Things 
happened prior to advance payment. So, this payment is 
actually for one year. From December to November. So, 
there is December, that means 2016 and here January until 
16th of January. And then, but they already paid at the end 
of December. But when they pay this Law is not in force. 
So now my question is my payment, how you calculate. Of 
course, you have to be proportion and excluded that until 
16th. The question is now whether my payment is late or 
not. Because the law come into force something January. 
So, they are crediting in public ruling and all. So how you 
calculate? Whether you calculate form the date the law 
come into force?  Or the date when I make a payment. That 
is one thing. 

 

Mr.Vijey R. Mohana 
Krishnan 

Okay but even before that, but you have actually skip one 
step.  I would be arguing first of talking about whether it 
is ever subject to withholding tax or not. Because when I 
made the payment, the section didn’t say that I have to 
withhold. I would never make a payment when the law 
comes into effect. So, which is the legal provision that 
makes it mandatory for me to withhold. There is nothing. 
I already paid. Of course, it’s two years odd situation if you 
paid. But future, then, I want the withholding tax the 
service after. But I would have started first at that level to 
say ‘Wait a minute, withholding is a mechanism and if a 
mechanism doesn’t apply to me coz at the time I did it, that 
mechanism didn’t exist, then I don’t have to withhold’. It 
is one of those things that you will have to tell them, too 
bad. That’s the way it is, the escape for future yes but this 
one is a free green light. 

 

Researcher Maybe we can hear from the Mr. Haizam? Your comment 
from your client/taxpayer.  
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Is the public ruling difficult to understand? and so the 
provision of the law. Is Section 4A is very complex? 

 

Mr. Mohd Haizam 
Abdul Aziz 

First of all, Public ruling as the name suggest to me is 
meant to provide guidance to the public. That is how I view 
it. What was said, Whether it is something that we should 
follow or not  probably that’s a matter of discussion. It 
depends on the respective tax payers. But the intention to 
me is to provide Guidance to tax payer. Of course, as far 
as possible for normal layman they would prefer that the 
public ruling can provide examples of their normal day to 
day kind of a situation and scenarios. But of course, you 
know. As we have heard to certain extend, sometimes the 
public ruling cause more confusion. Then actually 
providing clarity. In that respect from my perspective, 
maybe because I have been in the tax line for all this while,  
I do understand certain things which the public ruling is 
trying to say and as what was pointed out earlier as well 
sometimes for us depending on the reality of the cases. 
Sometimes we just follow. Because we don’t want to 
bother taking cases to court. There will involve more time 
and more cost. More money. So, from a business 
perspective, more cost, it just defeats the purpose when we 
run a business. Coming back to 4A itself, the 4A to me, in 
terms of history is correct, it was brought into place 
sometimes back in 1983. It was meant to be different as 
suppose to the business income. What would fall under the 
section 4A as so we speak. However, with that 
introduction, of the special class of income, it sort of like 
created another issue especially in terms of when you are 
trying to rely on the DTA of whether withholding tax 
should apply to the non-resident or not more because of 
like what was mentioned earlier as well. Of how the non-
resident view it. To them it is their business income. But 
from our perspective or from Malaysian domestic tax law, 
it is a special class of income. From my perspective on the 
ground, should we speak when I’m dealing with this non-
resident, they are saying it is my business income. Your 
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tax authority calls it as special class of income but from 
my perspective is my business income I’ve being tax in my 
country. So, by right I can rely on the business profit article 
on the DTA to seek protection. And of course, from the 
business profit perspective, no PE no tax. Which includes 
withholding tax.  So, that puts us at as the local company 
that engages foreigner in a tight spot to actually try to 
explain to the non-resident. What is this whole thing is all 
about? Then it comes into the other element. Will all my 
services be subjected to the withholding tax.  Then, when 
we try to go and explain about what is technical and what 
is non-technical, then that in itself will create another area 
of conflict and then like I said, the 4A itself is talking about 
technical this, technical that. Management here and there. 
But the case law, one particular case law then go and said 
‘all services’ and that again opens up everything in terms 
of interpretation. That is why at the end of the day, for us 
if we want to deal with the non-resident, it is difficult for 
us to convince them also that it is subject to withholding 
tax and why we should be withholding tax it. At the end of 
the day they are not going to agree to it. And they just say 
‘No, I don’t care you bare it. Like it or not. Either that or 
you don’t engage us’. So, that then put the burden on us to 
actually bare the additional cost and that’s how it ends up 
at the end of the day. It’s a cost of doing business to us. It 
pushes out our cost. From our perspective, sometimes 
when we deal with the third party then maybe it is not too 
bad. Because we can just say for us, we just want to protect 
our backside. We just going to say ‘I don’t care this is the 
local law, I’m not going to take any risk, I’m just going to 
withhold’. But do we apply the same treatment when it 
comes to intercompany? This are the kind of question that 
we have when it comes to dealing with this reintroduction 
of withholding tax on service performance in Malaysia. 
So, this is something with the public ruling not change yet. 
There is no guidance at this point of time, what do we do?  
In term s of DTA interpretation one view will say that it 
shouldn’t be subject to tax. And you going to have this 
argument. And at this point in time, some of the payment 
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we just holding back. Until we get more clarity. That is the 
reality of it on what is happening on the ground now. But 
of course, if there is more clarity and guidance that will 
make it a lot easier for us. Of course, with regards of 4A 
itself, like I said that seem to be the cause of the problem 
because it is a domestic law. Which is intended to be 
different from the business profit article of the DTA. But 
internationally, it is not. So, basically this is our situation 
right now. 

 

Mr. Anbualahan a/l 
Pakanivelu  

What is the perception of non-resident looking on our 
public ruling? Of course, the DTA is one side, are they 
convinced by this public ruling or how their perception? 

 

Mr. Mohd Haizam 
Abdul Aziz 

The public ruling, I guess in terms of the interpretation at 
this point in time, the thing about the non-resident, you got 
two buckets. You got one that we just take it as it is. What 
we tell them, they just take it. But another one they were 
actually focus more on the DTA rather than the public 
ruling. My argument with that issues is on DTA, not on 
public ruling. Okay, so that is on the ground.  Like I said, 
to me the public ruling is more for the local company 
because the obligation to withhold is with the local 
company. Any noncompliance, the local company is the 
one  that get hits. So, the non-resident they don’t really 
care. So that is why, my discussion with them is usually on 
DTA interpretation especially on the business profit 
article.  

 

Ms. Adelin Wong Maybe I could just add, I think in our dealings with this 
particular issues, Now you have things call public ruling. 
Then you have also things call guideline, like e-commence 
guidelines. Why are they called guidelines and not public 
ruling? Why do you have public rulings? As the rest have 
shared, If the public ruling is to provide guidance. The first 
thing, it must be consistent with the primary law from the 
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legislative provision. You have a bit of a situation, Haizam 
mentioned a case, that says, before that it was technical 
you read it with the word technical and for all services you 
classify as technical or non-technical and then you apply 
it. But then with one case saying that everything is a 
services then the public ruling says non-technical, we 
know we don’t need you to withhold. So, we a bit confuse. 
Should we apply to those services? and Vijey made a very 
compelling case; If it is all services then why do you need 
all this other provisions?. Words just say provision of 
services and in whatever nature form or kind is subject to 
withholding tax then people understand. Public rulings, I 
think first and foremost it must be consistent with the act 
and it must be consistent with the law as interpreted by our 
courts. But of course, the courts maybe is the high court 
and might get overturn at court of appeal then might get 
overturn at the federal court. I think we have difficulties in 
that. Second, I think you can never have a comprehensive 
public ruling that encompass every fact and circumstances. 
I think public ruling should be based on principle. So, they 
set up clear guiding principle and the principle just be 
applied consistently. If any facts changed, they go back to 
the principle, and they know this are the principle. They 
work through step by step. They will get to the same 
answer. If there is no principle, and you just give them 
contoh 1, contoh 2, contoh 3 then what if there is contoh 
3A? That does not fall under contoh 3. Then they don’t 
know which should apply. So, if you have principle, then 
they whatever lah, they can use contoh 3 and then they 
apply it and then 3A they can also get to the right answer. 
I feel that public ruling should be based on clear principles 
that people can apply. So that you can take care of all the 
issues. Now I also think that most of the tax payer who are 
actually bother to read the law as Vijey said, the kind who 
would want to read the law, would want to know how to 
comply. It is not that they don’t want to comply, in fact the 
multinational and all of kind who actually engaged the 
lawyers are people who say ok tell me, how do I comply. 
And so Perhaps one of the things is that you could try and 
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see whether at this stage, I know there were no more 
consultation when 15 A was revised, but get consultation 
with practitioners, industry institute. If it doesn’t work, we 
come back to the drawing board. We see where are the 
missing gaps and we made principle so that people can 
learn how to apply it. At the end of the day you have things 
like technical and non-technical, to someone who is in 
particular industry, let say we are in the semiconductor 
industry. I mean to them assembly is non-technical you 
just go to screw and the non-technical is just not technical 
but to others like us, assembly is very technical. So, what 
is it? Is it just a human labour? Intensive there then it is 
non- technical ? or does it have to be super Naza type of 
technology than that’s technical. But I think there is 
difficulties when you trying do things like technical or 
non-technical.  Again, I will urge that in any public ruling 
we should try and forms principles that people can apply. 

 

Ms. Norsalwani Muhd 
Nor 

Is it good to have examples in the public ruling or it makes 
some confusion in public ruling? 

 

Ms. Adelin Wong I think it is good to have examples. But the examples must 
have a line of principles going through. So, that every 
example, the principles that you want to bring force is 
there. So, that you don’t have inconsistent examples. Or 
examples but what are you trying to say, what is the 
underline reasoning as to how you reach the conclusion. I 
think that is more important, then the guiding post than the 
principle which leads you to the example. 

 

Mr. Muhammad Farid 
Jaafar 

I would like to add on that, when we look at the PR, the 
way it is prepared by IRB, is actually we want to portray 
it, want to explain it to public on the whole. Like what 
Vijey mentioned, whether we should have another set of 
order, more sophisticated compared to the layman. Well 
the intention is to have the public ruling for everybody to 
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be able to read and understand it. That is the basic part. 
That is the intention of the first part. And then we come to 
the part where you mentioned about the Principle. Of 
course, the public ruling being prepared on that basis, but 
then we know that issue will evolve. There’ll be a lot of 
issue coming in. After that, no doubt at the time when 
public ruling is prepared, we are looking at that particular 
issue. When there is an amendment to the law, for 
example, and also due to the interpretation by the court. 
The way the public ruling is presented initially, that is the 
standby, the IRB. But then later on if there is an issue and 
then the public said ‘Hey what about this issue?’, let say 
issue A is not mentioned in the public ruling. Of course, it 
is not mentioned in the public ruling because it is meant 
for a general guide. But then when come to the 
interpretation where we have not put it in the public ruling 
but then it is based on the case by case basis form. The tax 
payer, tax payer will ask the tax agent or tax profession and 
then we come with our stand. Unfortunately, in certain 
cases the tax profession does not agree, that is why we 
have to take the matter to court. We can’t put it in the 
public ruling yet. So, we let the court decide. Whether the 
interpretation A or Interpretation B, which one is correct 
by the court. Is it vague? I wouldn’t say that like Mr Anbu 
said it to the extent that maybe there is a mistake, I 
wouldn’t call it a mistake because probably it is not 
mention. I am saying in the context of looking in the 
perspective of the public ruling itself. So that is where you 
have the contoh, the example at the time. And then from 
time to time there is a case law, there is an amendment. 
Then looking at the case and especially the case being 
appeal at the court of appeal or at the federal court, where 
there is issue which is of important to the public, then the 
example will be included. For example, DPMI but then of 
course like you mention. When you put example, come the 
issue of whether there is a law of regressing or not. 
Actually, the example, been given based on the DPMI just 
to stated that is the stand and clearly to said that since 
regressing is not allowable for deduction purposes. So, that 
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example being given deduction will given to say ‘Ok you 
can gross’ Not to say that this is the law when the law say 
that it can be regross. But this is actually an example, been 
given based on the situation and decision by the court. So, 
if there is an issue, to challenge it of course there is 
different interpretation and the understanding by the public 
but this is ok I’m giving the example. Because it talks 
about technical. Technical services regressing issues. Yes, 
initially in public ruling is very basis says that technical 
issue but then there is decision by the court which say that 
‘oh’ non-technical issue are now applied. We put the 
example of non-technical also. Not to say that this is law 
but that is the court decision. Let to say that we are bound 
by the decision by the court of course if we want to each 
time, we amend the law to make it more specific, that is 
another alternative to proceed. Like I mention that why not 
you just make it simple as payment of service but we look 
at the history of the section itself how it is being made and 
after that the interpretation by both parties and then we 
challenge and taken to court and the court has decided that 
. So, that is where the public ruling is to just interpret it, 
this is the stand and then there is a court decision to put the 
example. So, this is my input looking at the public ruling. 
Whether public ruling has to be more exhaustive, I think it 
is subjective. We can never like I mention it can never be 
exhaustive it can never be so detail. It depends from time 
to time what the issue like Vijey mention HMRC they put 
law, I think its ok to put law but then again we look at the 
reader, if layman they don’t care or certain period of high 
level proper investors, I don’t care about the case. I just 
want to know what‘s the stand whether I should comply or 
not comply or on how am I going to comply. That is why 
I think the public ruling should be prepared on general 
basis not to be too specific or too technical. So, that in term 
of a reader they can apply it but then of course there be a 
lot of issues. That issues actually on case by case basis. We 
can’t put everything in the public ruling itself. That will be 
my input on that from the perspective I look at it. In terms 
of DTA I think that we move complicated. That It should 
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definitely has to be resolve to court. But then again how 
the public ruling should be explained again  if there is 
decision by court, then we are guided by the court decision, 
then we can put it to make it clear in the public ruling based 
on the court decision. But, again the understanding is that 
the basic principle, this is how the stand be taken and again 
subsequently there is an amendment to the law or if there 
is court decision then, there will be some example will be 
provided. So, it should be that way. It should be straight 
forward. It shouldn’t be too technical for me, for public 
ruling. And from time to time if there is an issue, yea, if it 
is not in the public ruling then have to refer to the 
authorities. 

 

Researcher How about section 4A?  Is it a complex law? Or is it 
something very simple that tax payer should just read it 
that it applies to all services? 

 

Mr. Muhammad Farid 
Jaafar 

I think the provision in sub (a) i, ii, iii especially (ii), it is 
very long, it jumble up. I remember if you look at EPMI 
case? to the extent that the argument came up on issue non-
technical also applies here that is because the interpretation 
by the IRB who look at the case. They look at the comma. 
So technical existent subsequently advice administration 
‘there is no the word technical’, How do you read? Do you 
read together technical advise instead? That is what 
happen at court level and that is decision of the court. If 
again you bring that issue before the court now, I think it 
will be different how the court will look at it. But then it 
shows how complex is the provision itself. When we talk 
about sub (ii). So, I will not be able to explain why initially, 
maybe Datuk being the former IRB you can enlighten us 
because first part technical, second part, in respect of the 
intention actually. So, for the public, yes it is very long and 
difficult to understand. 
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Mr. Mohd Haizam 
Abdul Aziz 

I were to just comment about that. To me I think if the law 
is simple, from a layman perspective if they just say that 
any services do way 4A any services as much income is 
coming from Malaysia is subject to tax. That is simple way 
of looking it. But then we take a step further. All services 
as long as Malaysian company pay services to non-
resident, the first line is, there is the taxing authority so as 
we speak but then you go to the DTA. DTA suppose to act 
as a shield rather than as a sword. So, once you had the 
taxing authority to keep it simple, any services coming 
from non-resident Malaysian Entities pay, is subject to tax 
but then DTA comes in, then if that 4A is abolished so to 
speak, you rely on this simple way of looking at it then the 
business profit article will come in and then, to me it is sort 
of like how the international concept is going to apply. 
That is simple of looking at it. That is how some countries 
are actually adopt it or applying the tax law. Now if we talk 
about 4A again it comes the technical and non-technical 
but to play save some people will just say all services just 
impose withholding tax. Rather than going into detail the 
technical vs non-technical. Because it is difficult. Even for 
us, It is difficult for us trying to explain to a non-resident, 
what is regarded to the understanding of non-technical. I 
think at the same time the tax authority also find it difficult 
trying to explain. So even more difficult for us.  

 

Researcher Maybe we can hear from Datuk. Datuk Zaid’s, view on 
section 4A and the related?  

 

Dato Mohd Zaid 
Ismail 

Thank you Puan Hazlina, Basically Go by history. I just 
want to touch on the definition. First on the practise 
procedure and process. The practice of Lembaga Hasil. 
Secondly is the technical part interpretation of the treaty 
especially. Because basically view of the preamble to the 
Section 4A especially talking about non-resident. The 
moment the first preamble talks about the non-resident 
itself already. So, the 4A is basically about non-resident. 
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When we talk about non-resident, they have two issues 
there or two aspect. One is resident in country that we 
don’t have treaty with. The other is with non-resident that 
we have treaty with. So of course, this gives two different 
implications. The first part is the process procedure and 
practise. So basically, the Euromedical case was the trigger 
point why we had this 4A thing. So, it was taken out from 
differential of royalty because by it is normal. The original 
differential of royalty was service normal. What is royalty? 
Basically, it is just for payment know-how. It is a basic 
thing. But somehow, we have been put this technical fees  
4A (ii) into this royalty thing. Cause a lot of complication. 
So, the government loss a lot of money. Because we cannot 
tax. Aa lot of money flowing out. So that is why this idea 
is coming out brought up this 4A thing. Then we have of 
course 4A(i) and (ii), not yet (iii). So, of course I don’t 
want to go into the real issues. I think many has raised this 
issue because it is ongoing thing. But I think that part, the 
resolution no 1 is first maybe public ruling should not be 
part of ruling because we know, all of us know. That it is 
not law. It is not bind by law. It is just an interpretation by 
the Lembaga. Perhaps the proper word should be guideline 
possibly. When you said a ruling, as if it is mandatory. The 
ruling is very compelling to follow. I don’t know but if it 
is a guideline, there is a guide. Because the whole intention 
of ruling is to be a guideline by virtual effect that it can 
never be comprehensive. It can never be inclusive. By so 
many reason, because of the changing time etc. So, a 
guideline will be a proper thing. Basically a lot of issues 
can be settled if we both parties the practitioners, tax agent 
or lawyers and the Lembaga officer are able to sit down 
and sort out. Because sometimes we notice there is a lot of 
apprehension from the part of the Lembaga to make a 
decision. Diorang takut. Because the interpretation may 
result in the loss or rather in the non-liability of the tax 
payer to pay tax. So diorang takut. Even though they can 
see the facts there. So, the best defence is never mind, we 
will look at it. I’ll discuss with my Boss, susah sikit I’ll 
send to HQ. Because why? Because it’s history. Dulu, 
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history. What is Special com? It is just a round table 
macam ni. Dulu just one from the chamber, one from the 
industry, one from tax practitioner. Three of us sit down 
and try to discuss. Because it is arbitration. Because 
Special Comm is basically arbitration. Of course, in the act 
dia sebutlah dia ni ada power of Magistrate Court tetapi 
sebenarnya the whole is to find resolution because it is 
facts finding. It is not law. But of course, it does not happen 
that way. Yang kedua, secondly when we talk about at the 
court with respect the judges, because definitely revenue 
law is with DTAs, it is not something that we are really 
competent I mean the whole environment. Maybe in the 
Europe OECD yes. But here takda. Bagi few case law that 
can give detail, the commentary of the OECD or UN 
model. So, the judges pun kan I need to be guided by 
proper presentation by both practitioner and respondent 
and appellant. It is very straightforward. Like there are 
cases of badges of trade. All the badges of trade. Tapi 
macam, to say that there is no business when there is no 
badges of trade, then the judge can say, Well it doesn’t 
mean, there is no bank account, there is no office, no 
marketing and asset and advertisement, doesn’t mean it is 
not business. Well, we know that badges of trade are 
indicators of Business. Jadi this are areas kalau kita look 
say for example fact finding in a more conducive and non-
formal way I think we can use a lot of resolution or 
conflict. Macam regrossing is very nifty thing. It is never 
ending. Sure punya because the practice, the interpretation 
can be vary in the spectrum of law evolving, they needed 
interpretation act, the DTA, of course the act itself. This is 
the area I think on going. More importantly, 4A is more on 
the non-resident when non-resident, actually you will talk 
about treaties. So, how do we interpret the treaties? Of 
course, I think they have mentioned it around the table. 
That to the country. To the other party. To the other treaty 
partner. To them business is business. You can call it 
anything under your act, as special class of income ke or 
istimewa ke they can call it. But to us is business. If you 
want to say that 4A is special ke, it is special class of 
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income. Not business. Say it in the treaty. Why we had this 
special article on fees of tax for services? Why do we have 
that? Before that we had a lot of problem, we have received 
interpretation from many countries. Marah ke kat kita? 
What are you doing? Suddenly, you are taxing this you 
know! We are not even here in your country. We are 
somewhere, suddenly you start taxing us. But you see, it is 
our special class of income. What? We don’t care about. 
We just want to do business. If there is a treaty, then say it. 
That is why finally we observe rather than policy technical. 
Kita decided to have special article. So now we have fees 
for technical services. So, now we have special article. To 
give some  credibility to the right for us to tax. Of course, 
that is so that is why we have it. That is the part of 4A 
thing. But 4A3 is still silent there. Then we got a problem 
there.  About the boat charter, chartering ect. Because 
sometimes kita masuk dalam royalties’ article. Sometimes 
it can be article 7 profit, sometimes it can be article 31 
other income. Sometimes article 8. Because there is a lot 
interfacing between Article 7, article 10, article 8 special 
good and passenger article 22. But there is a lot of 
implication there. It is not the intention of the treaty.  The 
treaty itself from a holistic view. Tak kisah tentang 
definition tentang rumination. It is very straightforward. 
Exemption or bad credit. But look at the area of 
imposition. There are two areas. Satu active article and the 
passive article. The active article, article 7 on the business 
profit, and then article independent services. Article on the 
personal services. Article 8. This are business. In the treaty 
this is the active article. Then you have the non-passive. 
The passive article, interest, royalty, dividend.  These are 
the passive one. So sometimes on the other part we try to 
be juggle  up for our own benefit. Jadi it is not right, 
ethically it is not right. Because way back, interpretation 
of the law, spirit of the treaty not going into the face rule 
of the treaty but we are doing it for our own economic 
interest. If the field is not level, no use.  The players must 
be all fair. IRB officers, the Special Com which are now 
open chambers. Non from the industry or from the tax. We 
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had the experience with the special com. And then of 
course the court. I rasa, Why I think maybe somebody 
should initiate Lembaga, kan they actually exposed 
tentang the working principle or concept of the treaty. It is 
very important. Banyak unfairness, we deprive justice 
because of the misconstruing the treaty. 

 

Researcher So, from this discussion, I can see that they are concern 
about the application of Section 4A. Do you think that 
section 4A has to be amended or do you think that we 
should remove sec 4A? 

 

Mr. Mohd Haizam 
Abdul Aziz 

I mention just now, keep it simple. Remove it. That means 
you liviate the interpretation of technical and non-
technical but to be fair to the government they still want to 
tax income going out of the country just introduce 
something to say that whatever services done outside 
Malaysia will be subject to tax in Malaysia. At least to the 
non-resident they are clear. The law is clear on that. The 
only thing is that of course the non-resident would aspect 
let say for countries who has no DTA, they know they will 
going to be hit with tax in Malaysia. And is for them to see 
whatever local law that they have there to pay double tax 
relief because there is no DTA. At least it is clear to them 
clear to us we can withhold no issue. So there no dispute 
from their side. But with regards to the situation where you 
have DTA, but no technical fee article, that is where the 
business profit article interpretation comes in. Then if 
coming back to what was mentioned just now, if everyone 
views the DTA similarly, both countries that would make 
it clearer as well. Because Malaysia yes, we have that 
taxing right but then everyone will fall back on  DTA if the 
business profit article provides protection and of course if 
there is a technical fee article, is clear as well to say that 
Malaysia have the taxing right and whether it provides 
reduce rate or not. So that is how, how I see it. Because 
this 4A seem to cause more confusion than clarity.  
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Dato Mohd Zaid 
Ismail 

I rasa It is ok kalau government nak ada 4A whatever if 
they don’t have that, they still have to put somewhere. Our 
developing country a lot of capital up flows.  But the point 
is clarity, transparency and common ground. Because it 
involve non-resident, it involves tax treaties, it is very 
important that many parties should understand the concept 
the principle underpinning the concept of the tax treaty. 
The challenge about tax treaties because you cannot look 
at the article, because it is very holistic. You must look 
from all aspect. We must also look at the commentaries. 
The commentaries is very important. The case law. 
Because commentary will give guidance? how we look at 
the interpretation. Jadi then when we have clarity, then it 
is ok to really have it. There is fairness.  Their exposure, 
their liability kalau tidak, to them, I should not be tax 
because I don’t fall under any of the Article but suddenly, 
we come out and say that we know our law is changing, 
our law the treaties is just gives relief. But many people 
don’t know like I said. The treaties is to give relief. They 
only talking about the allocation of taxing right. Is talking 
about economic development. Talking about promoting 
investment. Look at the treaty mis look not fear from the 
specific  legalistic view the act taxability we look at the 
whole purpose. What is it the whole intention of 
parliament? The intention of parliament is not just giving 
you relief. It is talking about how we may want to ensure 
there is economic relation. Healthy  economic relation 
between country. There is why we have DTA. If not no 
need. Secondly in having that, we are talking about, of 
course, we must share our tax. Never mind but that is 
negotiation all about. Whether you take all, I do take or we 
take 50% or whatever. But if we do understand that then 
got lot of problem. For example, we take I’m going into 
section 4A (iii) on chartering. This is an issue because 
sometimes it may fall under the royalties article, sometime 
under ICS, the industrial, commercial  scientific 
equipment. Even OECD are guarded by the model and  UN 
model. What is ICS, industrial,commercial  scientific 
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equipment. It is not finely defined. There is a lot of 
challenges in the court we want to be more explicit. Which 
is where the country of source. Is it bareboat chartering? Is 
it again business? Business under article 7? So, interfacing 
them. This interfacing should be a learning make clarify. 
The tax application was the old treaty in Singapore. But 
they talk about the new treaty. So, there is a lot of 
confusion there. Kalau I was a lawyer I mean with due 
respect; I don’t know. I said from the start cannot win 
because from the start of payment for rental from the view 
of business in Article 2 itself. Definition of business so has 
taken out. Not including rental. So, what about PE? Cannot 
talk about PE anymore. They should lost in the federal 
court. And it is quite surprising how they won in the high 
court and the court of appeal. 

 

Mr. Anbualahan a/l 
Pakanivelu  

But even lower court, high court, the appeal court and go 
to the federal court. Even judge in the high court also the 
interpretation is different than federal court. I mean I’m 
talking in terms of Judges. So, it depends on how they look 
at it. Who stand on it. And what is the background 
experience. From there they are making decision. So high 
court in favour to tax payer, I’m talking about Alam 
Maritime. Even Court of Appeal also you deal with tax 
payer. Suddenly the federal court turn the other way round. 

 

Dato Mohd Zaid 
Ismail 

But when you look at the decision by the Federal Court, I 
think it is valid because dia quoted that it is not business. 
Because the argument by the High Court by the Special 
Com by the High Court by the Court of Appeal was the PE 
thing.  There is no issue of PE because it is not business. 
(So its all depend from their background.)  

 

Researcher So, Farid what do you think about Sec 4A? 
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Mr. Muhammad Farid 
Jaafar 

Going back to what Datuk mentioned about the issue of 
business I think section 4(a) when it was introduced 4A 
when it was amended when introducing them. We want to 
like to like Haizam we want to differentiate from 4(a). We 
put a material of course in the name of special sources of 
income. But we want to differentiate it from being a 
business this is a payment. Of course, the recipient would 
say that ok this is a business then for us it is a question of 
facts. So, you have to prove it. But the intention for us to 
put the 4A to say this is not a 4(a) this is not business. To 
overcome the issue of PE article 7. So, that is why we say 
that even you use DTA. We say that yes we have the right 
to tax it. But if you want to say that “Hey I don’t have a PE 
here. But this is my business income”. You prove it to us. 
Like the case of Alam Maritime. I just want to highlight on 
that part. That is how we interpret it. 

 

Researcher Do you think that the law is clear? (on 4A) that it refers to 
non-business source.  

 

Mr. Muhammad Farid 
Jaafar 

For me now, based on the case that we brought to court, 
the court seem, based on one particular case. Because the 
argument is on the PE itself on the business. Whereas it is 
just a payment from Malaysia. So, it is seem to be in line 
with the way that we interpreted it. But then, going forward 
you wouldn’t know. We won’t know if there is another 
case especially if they test 4A3. There is cases for a rental 
on shipping like Datuk mentioned. But that asset now for 
me that decision seems to be in line and consistent with the 
interpretation that we have 4A that is this, it is not for 
business.  

 

Mr.Vijey R. Mohana 
Krishnan 

I just have one quick point to make and a question for 
Datuk actually. Very interested to hear your views on 
something. One point of it that I wanted to make was it was 
spot on this. Because it just doesn’t involves Malaysian 
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and there is a treaty involves and the treaty almost in every 
country in the world, right now. It is not just us, it is the 
outside too. One of the risk that our client is facing, is that 
if Malaysia takes the view that something is subject to the 
withholding tax and competent authorities says No. This is 
not taxable either because the PE clause or maybe our 
withholding tax section4A itself. Doesn’t cover non-
technical. It is possible that the competent authority would 
say I will not give bilateral credit to the non-resident. Then 
it is a double whammy. Malaysia tax us the foreign 
authority says they shouldn’t tax. If you have a problem 
with that, then you go and sue them. Because in my 
country I do not give you bilateral credit. I do not accept 
that they have taxing right to begin with. I only give credit 
where it was properly tax in the first place. That is G to G 
issue. We need to resolve it. As we discuss all of this in 
fact with the keys tax payer is not here.  It is the foreign 
competent authority who need to also accept that this is a 
position and at least give them the bilateral credit. 

 

Dato Mohd Zaid 
Ismail 

Regarding this issue they can be two. The first issue is 
regarding the 4A itself. But now of course the issue has 
been resolved because we have the special article there. 
Fees for tax services. Before that it was a lot of issues. We 
can call it anything under the law. We don’t know what is 
the special class of income. So, in the business. Which is 
true. You can call anything under the law. But to us is 
business. So, we cannot give credit to our resident.  

 

The second part that we are deal now is regarding the 
technical interpretation.  Technical or non-technical. That 
is another issue there. But it depends. One of course at 
local level we the practitioners can handle it. Second if 
critical issue it can be by that an MAP procedure. The 
treaty of course, I don’t know it can be a lengthy process. 
(At that time, when it was introduce, what was the belief 
at that time/ Was it supposed to cover non-technical?) Well 
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it is a good point there. The coma thing is a big issue. We 
call it as ambulatory. if the context so warrant. So, the 
context is what? Actually, it supposed to be technical. But 
of course, there is judgment of court which we must 
follow. 

 

Mr. Muhammad Farid 
Jaafar 

I just want to add on. Even though the court decide that it 
was a non-technical services. That case because in 
petroleum industry. So, we are looking at even though the 
payment involve human resource, finance for us because it 
is industry of petroleum so the service provider why they 
provide it to the local? That’s the argument that are being 
bought. For that context in the. EPM. I’m just explain.  But 
going back to what Vijey mention, I think it is a good point 
also. In terms of competent authority. Let say there is a 
court decision and the treatment of tax. On the non-
resident.  I think it would be good also to bring up that to 
the competent authority. Whether how does that. I mean at 
that point of time when the DTA being negotiated and sign 
is that the intention that it is to be tax.  Let say ok in 
Malaysia Alam Maritime case. That it has been tax now. 
So, what is the position now for the counterpart? Although 
we are looking at the old treaty. Let say if there’s any new 
issue arising that Malaysia wants to tax it based on the 
domestic law. Okay we have the DTA. There should be 
avenue for competent authority to discuss whether, we 
want it to be tax I mean the counterpart to be tax by 
Malaysia. I think the competent authority should be 
communicated compared to originally when we sign. Is 
that the intention to be tax? Now Malaysia wants to tax it.  
So, I think the involvement by the competent authority 
would be good. Would be a good idea. 

 

Researcher Any your thoughts on a section 4 capital A whether we 
should amend, improve it or should we take it out we don’t 
have any section 4 capital A. Especially now that we have 
GST and the payment for services is also subject to GST. 
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So taking into account the GST because like any other 
jurisdiction, their tax system is that there is no such thing 
as direct or indirect tax. Everything is under one roof. So, 
the like the GST or VAT, everything is under one tax 
department. So, if you impose the GST then maybe you 
are no longer subject to withholding tax or tax under the 
ITA. What is your thought on that? 

 

Ms. Adelin Wong I think that my first premise of Section 4A is that it is 
complicated. I think if it is not complicated then you wont 
have case laws and everybody you will know what to do. 
Maybe it is more business for Vijey and myself. I think I 
am wearing two hats you know because we can dispute 
things but on the other hand I think as a Malaysian we also 
want to make sure that the foreign investment does come 
in. I just came from MIDA just now discussing this 
particular point. So, I think that we go back to tax 
principle. Tax principle should be simple. Simple to 
interpret simple to comply. Because otherwise we can’t 
comply. So, my view is that 4A for whatever reason they 
came in to being, I think maybe time for the Parliament to 
have look at it. Do we need 4A, the way it is drafted at the 
present moment. Of course, we can sit here and debate 
whether you know, 4A with comma, no comma you know 
how  we have interpreted it as of petroleum ect. Because 
there is inconsistency. At the end of the day the law have 
to be changed. If we want to take one clear position. 
Because I must say you know, that I find difficulty also 
you know. With this two limbs. First limb in connection 
with technical management administration and then they 
have third limb. Some more it must be scientific in 
industrial and commercial. So, there is actually three 
elements. So, it is quite difficult to a simple minded person. 
Why got three limb. What is it that they are intending. My 
view is that we should look at it and urge the Parliament to 
do something about it. Secondly, I think that Malaysia is 
progressing, we all hope that Malaysia is progressing. You 
have also sign on to the BEPS associates now and you said 
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you want to comply in terms of OECD principle. I think I 
can say quite confidently that you put section 4A is not in 
line with OECD principles. I mean if you go out to most 
other countries, most develop countries, let’s not talk about 
those who are looking at us and following us. But those we 
want to emulate And we want to get to, either because 
there are sound jurisprudent or very sound technical 
analysis they are big and worldwide economy and we want 
to emulate them then I think you should look at it and say 
Does anybody in the world really tax us the services which 
are perform outside a country? Maybe there are. I won’t be 
able to say conclusively there aren’t. But I think you have 
to look at the major countries. Or be it importing and 
exporting countries. I think most would say if they perform 
outside Malaysia then it should not subject to withholding 
tax. So, maybe you know I was also curious to ask maybe 
someone may have better idea. We actually took it away 
in 2000. We took it away in 2002. Some clever people, 
some minds may have been thinking at that point in time, 
we take it away. And I think everybody was very happy. 
Everybody was saying Malaysia has progress.  And we are 
going right way. When the budget was announce recently, 
why we regrossing? So that was the view.  Why that we 
take it out then what is the rational? And is the rational no 
longer there? Then what is the rational of taking it out and 
putting it back in now?  

 

Mr.Vijey R. Mohana 
Krishnan 

Can I just add to this? IT is about responsible ethical 
pushing of interpretation. EPMI was decided that way 
because the revenue are it. EPMI in fact the court refers 
specifically to an IRB guideline. And say it is very clear. 
Even the IRB said so. Therefore, it covers the non-
technical. To me it was an absolute application of their 
duty to look at what are the party to the suit is saying, yes, 
it’s clear the law is like that. It should be looking at IRB 
guidelines. This Is already the dispute between the parties. 
Should be listening to the arguments. Not something that 
was written before by one party that doesn’t mean the law 
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has this or that. But it was argued that way. And to me the 
question would be why it was argued that way. Was it the 
true belief of the revenue that time that it should cover non-
technical? If it wasn’t the true belief, it shouldn’t be argued 
that way. So, the boundary of that section got push. Of 
course, the court decided the issue of technical and non-
technical. Now those who go to court here  realise that on 
any given day and with a little bit of luck you can argue 
just about anything and you might just win and come back 
and turn the law upside down. But does that mean you 
should do that because it is perfectly possible And I have 
sat there and watch other cases happening at the Federal 
Court, Court of Appeal. And you listen and you think this 
is the sure lost case.  And then at the end of the day you 
see the party win it and thinking why is this happen? Will 
that happen in this country. It can happen just a snap of the 
fingers at the high court, court of appeal. Sometimes you 
are the beneficiary of that kind of fortune. Sometimes it is 
your misfortune. It can cut both ways. But as a revenue 
authority, is it right for you to push the boundaries that 
way? Or do you go back to the original Intention. We 
won’t argue that yes possibly when we go to court and win 
it but we won’t argue that because it was never the 
intention. And who makes this decision and to push the 
boundary?  

It may have a certain intention at the time it is made. But 
of course, that law was introduce such long time ago. 
Today, the new batch of officers may decide, No I think 
when I read this literally, I can push this a bit further and I 
can cover this and cover that. So that to me is that, that 
responsible ethical of pushing the boundaries and that 
should apply to the private sector’s lawyers as well. Don’t 
go to court now and give funny things. Changes things, 
topsy-turvy. When you argue something, there must be 
some principle behind it. Adelin said it earlier, even with 
rulings, when you write it, it must be based in that principle 
at that’s exactly what law should be doing. If one truly 
believes that 4A (ii) was never meant to covered non-
technical, then it should have never be argued in EPMI. If 
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it was never been argued in EPMI, then we wouldn’t be 
talking on that point here at all. Because the court would 
never said it, but it was argued and the court said “okay”. 
Now, we’re sitting here and thinking “what happened? 
What just happened? How did that become the law?”. But 
it is the law and now we all are hoping that some other 
lawyer would take the case to the court and reverse it. But 
the point here is, maybe, we should never argue that in the 
first place. And that should go towards any other, not just 
withholding tax but all other tax points as well. Otherwise, 
we risk turning that ‘How’ tax law works nicely into 
something which is topsy-turvy after that. The ‘Yin and 
Yang’ will be loss in the tax world. We just simply argue 
strange things because sometimes you can win. And then 
what happens after that, we end up in a discussion like this. 
Arguing or discussing.  

  

Researcher No, I think maybe we can conclude on the focus group 
first. Then maybe we can have free discussion. So, 
basically, from the discussion, anymore comments on 
section 4A and also the public ruling? 

 

Mr.Vijey R. Mohana 
Krishnan 

I think, Now, the view is that it covers more than just what 
it says. Then you should amend the law or delete it or do 
something else. Because we’re in unsatisfactory position 
now. It is not quite clear and differing views has been taken 
and that causes further problems after that. If it’s meant to 
cover this then just say so, then we move forward with it.  

 

Mr. Anbualahan a/l 
Pakanivelu  

My view I am thinking like this, you see looking at that 
route, if there is a confusion, the thing ‘comma here, coma 
there’ and how you interpret it? As what earlier the 
industry side said. Put it very clear, simple and that’s all. 
Don’t try to input, if you cannot tax in this article or do it 
in this way, you try to find something and put it there and 
you tax them. If cannot means, put it clear we cannot tax 
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and put public ruling clear. This is our interpretation, the 
rest you cannot tax. In the first place, you look at the act 
whether we got tax right or not. After that, then only you 
look at the details and all this kind of things. First of all, as 
what the earlier judges said, look at your domestic law, 
whether you got the right to tax or not. So, how about 
domestic law is confusing, and make it very comprise, 
make it clear. I put it simple as that. Like, even if layman 
reads it, they can understand. There is no necessity for 
public ruling, you interpret it like that, the outside 
practitioners interpret it different way, I mean all depends 
on their knowledge and their background, how they look 
at it. So, for me it shouldn’t be really deep, put it clear and 
make it simple.  

 

Mr. Mohd Haizam 
Abdul Aziz 

Maybe I was blunt to say ‘abolish it’ but at the end of the 
day, Malaysia should be able to tax it. So, whether you 
want to rigid that 4 A and make it clearer or you want to 
abolish it, introduce a new law, so be it. But I was rooting 
too, I said ‘Yes’, as long as money coming out and going 
out from Malaysia, Malaysia should have a taxing right 
and for countries where that is no DTA, they are clear. 
They know that they will get hit. So that, it makes it easier. 
Because when it comes to foreigners, whether they want to 
invest in Malaysia or not, they need clarity. I think improve 
it or remove it and re-introduce a new law but a clearer, 
maybe just say “simple all services, income derived from 
services coming out from Malaysia is subject to tax in 
Malaysia”. Give Malaysia the taxing right. Then after that, 
the non-resident just fall back on the respective DTA 
accordingly. And follow the OECB model.  

  

Dato Mohd Zaid 
Ismail 

But the DTA should be something that understood by both 
parties. We don’t want the other side to interpret treaty in 
a way, that our country looks at it differently. Now, the 
issue with DTA is, the interpretation is different. In fact, 
this issue has been raised by many treaty partners. Because 
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the section 4A has caused a lot of conflict. They came 
down here many times from Netherlands, from Europe, 
from England, because they were not happy.   

 

Ms. Norsalwani Muhd 
Nor 

Like you said just now, Adelin, about it should be in line 
with OECD. Since we are going to the OECD. Even I had 
the opportunity to talk to OECD people before. And 
they’re not so happy with Domestic Law against the 
treaties. So, maybe it’s time for us to think to revisit the 
provision whether it is in line with OECD. 

 

Mr. Anbualahan a/l 
Pakanivelu  

The intentions is very important. Why you introduce that? 
The basic thing. I mean the tax authority must understand. 
As well as outside. But the problem is, the intention of 4A 
in 1983, why they brought it in, still a lot of people is not 
clear. I believe that some new officers don’t even know 
why. When I suddenly asked, “why did they introduce?” 
they answered “government are like that”. But the 
parliament has some intention on why they brought this. 
As and when the time goes, all become more complex 
because a lot of amendment took place. And was not 
addressed properly. That is my general comment.  

 

Ms. Adelin Wong Some people have actually said that treaties with technical 
fee article actually more limiting to other contractual party. 
Than a treaty without. Because when if you look at the 
technical, you mentioned Singapore and Spain, but when 
you look at technical article provision. The Singapore 
treaty act actually says, it defines ‘what is deem to be 
technical fees deem source in Malaysia, if it is performed 
in Malaysia’. So then, if it is not performed in Malaysia? 
Does that mean that it is zero or is it ten? Or is it business 
article?    
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Mr. Mohd Haizam 
Abdul Aziz 

I think the problem, they read the deduction together with 
the expansion. The royalty definition. Was because of the 
IT players. They’ve been restructuring for example, 
software as services. In the past, it’s probably the software 
then there could be an element of royalty within the 
software. But then when they sort of like create it to be like 
as a services, that’s when they avoid that so call 
withholding tax on royalty but then because they argued 
work done outside Malaysia, then there is also no 
withholding tax. So, by reintroducing this, it’s meant to 
catch them. When you structure it as services and it’s 
performed outside, you still going to get caught.  

 

Ms. Adelin Wong Yes, but the difficulty is that, now you have two competing 
provisions relating to that. So, which one I should comply 
with? Yes. It is very complex. But with due respect to the 
legislator and the amendment that were put in, I think my 
view is that, my humble opinion is that, by deeming 
services which are performed outside Malaysia, normally 
services are source where the services are performed. I 
think that is like one on one. Then, you deem it to be 
performed in Malaysia. I don’t think that is what the 
OECD is actually thinking off when they are talking about 
treaty abuse. You wouldn’t comply with BEPS program by 
doing that. In fact, it moves you further away from the 
OECD prosition.   

 

Mr. Anbualahan a/l 
Pakanivelu  

So, what is your opinion when you all went for dialogues 
and all this things? So, what is the input on the provision 
which is now currently amended? So, any input on your 
unsatisfaction in the industry or your practitioner?  

 

Ms. Adelin Wong I think from my client’s perspective, especially those who 
are already here in Malaysia. All the big investments, 
multi-nationals who have a co-share payment which are 
being paid at outside to, No, shared services is one thing. 
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A shared service is a very low level. It’s calls share 
payments where they are developing IP, you know if I am 
a developing IP owner, that I’m developing IP with all my 
R&D facilities because not all the R&D facilities can be in 
Malaysia. Because we are not yet there. So, they are very 
aggrieved, and I think there were a number of investors 
especially in the semi-conductor. Who wants to come to 
Malaysia and just they’re going to meet MIDA and Invest 
KL to setup the principle structure here. But you know, last 
minute they pulled out and not coming because 
withholding tax is not, we don’t know what to do. And we 
were not considering Malaysia so they cancel. I think your 
withholding tax that you collect here, if you make them 
come, they build up their economy here, you will be far 
more, the thing that you bring in is far greater.  

 

Mr. Anbualahan a/l 
Pakanivelu  

What I’m looking, I also took some time to MIDA. You 
see, yes. No doubt they are bringing FBI but there is a 
terms and condition approves by MIDA and sometime 
when they approve, they were given exemption from 
withholding tax. 

   

Ms. Adelin Wong Not on withholding tax from 4A. Mostly.  

 

Mr. Anbualahan a/l 
Pakanivelu  

What actually happened, in MIDA meeting, of course, 
MIDA Datuk Azman will be there and there a more people 
and presentative will be there from the company and some 
of the representative from our LHDN. They discussed. So, 
when they approve, most of MIDA’s approval come 
specifically to withholding tax, they will give exemption. 
And on top of it they will also give a pioneer status. That 
means 5 plus 5. So, in reality, there is set terms. Of course, 
theoretically it looks very nice but the terms and condition, 
most of this foreign companies not follow. It’s not 
monitored. This is through my experience.  
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Ms. Adelin Wong I beg to differ, maybe some foreign companies.  

 

Mr. Anbualahan a/l 
Pakanivelu  

This is through my audit, when I conducted my audit, 
terms and condition set back, I’m not saying everybody 
doing but they take some loop holes. And then when 
you’re talking about job created, you see when you look at 
that and you do real audit, actually the management level 
of is theirs. Malaysian level, very low. And if the lower 
income, let say you pay salary, of course it won’t be 
taxable. Because their income does not come into their tax 
bracket.  

 

Ms. Adelin Wong I agree completely with tax audits and compliance. Okay 
because I think that if your laws are clear, crystal clear, you 
do certain things and you enforce it properly, people must 
hold the line. Which I completely agree. If you give them 
conditions which are clear and enforceable, you will make 
sure that they’re enforce. Just like in certain country, like 
their speed limit. Every car follows. But Malaysia also 
have speed limit rules, but nobody follows. But it’s not the 
speed limit rule which is the problem but it’s the 
enforcement.  

 

Mr.Vijey R. Mohana 
Krishnan 

Actually, it was disputed in one of our cases that we have. 
Cases where a non-compliance of terms and condition.  

 

Mr. Anbualahan a/l 
Pakanivelu  

Or else you compared to develop country. The 
responsibility to pay tax is there. I’ll say around 90-80%. 
Like looking to Malaysia, developing country, even you 
go for survey, most of them, don’t like to pay tax. They 
would like to find a way to avoid. I mean this is the reality. 
So, they question why should I pay tax. But foreigners 
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won’t ask why should I pay tax in their country. A lot of 
things that mess the whole system.   

 

Mr.Vijey R. Mohana 
Krishnan 

But is it things rough enough? We’re not in a position to 
be able to turn any investors through because many about 
policy. And it starting to happen here and there. I don’t do 
work for the BAT but I do understand the exercise. Duty 
sales tax they have. Because some of clients has the exact 
same problem. But as I understand it BAT is designed to 
just pack up. So, there is 2 tender who I think they sold 
their lamp and they’re leaving and there will be a trading 
company going forward. Opinion a long time, they have 
massive manufacturing concern. Everything being shut 
down. Everything being laid off. And that is the direct 
result of custom’s interpretation on exercise duty and sales 
tax value. Which mean exercise duty and sales imports. 
People low key who are manufactured.  

 

Mr.Vijey R. Mohana 
Krishnan 

So, on the ground you get things like, sometimes you do a 
comparative study like a Malaysian OHQ and Singapore 
OHQ. Our rates are a lot lower. Much more attractive from 
a direct fiscal perspective but many clients still go for the 
Singapore route. Variety of different reasons. So, you 
know it is just not the fiscal incentive, but other things too. 
And this are the things that we have started to lose up and 
all I think we can’t effort to at this junction.  

 

Researcher Yes. Certainty. Clarity lah. Rulings and their guidelines. 
Political stability also plays a role.  

 

Ms. Adelin Wong You see Singapore is also a small country and it also 
importing. Always importing, they don’t have their own… 
(02:11:03). Why can they afford to not have this type of 
provision?  
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Researcher No. I think if you look from a contribution of withholding 
tax, compared to other component of direct taxes. I think 
withholding tax contributes less than 10%.  

 

Ms. Adelin Wong Yes. So, the point that I was trying to illustrate are, if you 
don’t have this withholding tax, you still have your 
incentive, make sure that they are BEPS compliance and 
you have substance to find… 

 

Researcher To me, it is the policy maker lah. Like the MOF, when they 
want to come out with a policy, they should look at it 
holistically.  

 

Mr.Vijey R. Mohana 
Krishnan 

Before I here you guys speak today on why the proviso 
was removed, my understanding and this is probably 
everyone’s understanding you see, was removed so that we 
can collect withholding tax.  

 

Researcher No. Well not only withholding tax.  

Actually, in reality, collection out of 14 billion that we 
collected from direct taxes, more than 50% goes to the 
government’s OE (Operating expenditure) and DE 
(Development expenditure). So, if public are saying that, 
government has no money, now we have to collect more 
tax is just not true. Because our collection actually goes to 
paying the government’s civil servants. Because their 
expenditure, billions. Paying salary. Because the volume 
is too big. The civil servants are about 1.6 million.  

 

Mr. Anbualahan a/l 
Pakanivelu 

1.6 million for 30 million population. Which, I think… 

Mr. Vijey Probably one of the highest.  
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Datuk Zaid Buat pinda balik lah persaraan. Should not be 60 you 
know. Should be back to 55. Before you pencen buat 
private lah bayar cukai. Even I pay cukai. Some say Datuk 
you sekarang ni kerja lagi ke? I said yes, true I am 
contributing now. I still paying my tax. Tinggi pulak tu. 
But anyway, betul lah, besar sangat. Tak nak kena kejar, 
you extend to 60 tahun kind of thing, unemployment. A lot 
very micro. Panjang cerita. Very interconnected. So, 
basically now, the issues are on the ground lah. The tax 
payer.  

 

Mr.Vijey R. Mohana 
Krishnan 

It’s quite funny, there’s was a federal court case before and 
before I even started submitting the panels has constituted 
and louse was sitting there and he was the first person to 
say, “yes, I just receive a letter. I don’t make very much 
and now I have to pay tax authority whatever”. When some 
says like that and he’s heading the panel, you realise you’re 
home already lah. You realise you’re going to win this case 
lah.  

 

Mr. Anbualahan a/l 
Pakanivelu  

No, but that is also wrong isn’t it? Maybe why must 
impose penalty? You make a mistake and now you say 
IRB is very bad but then now you must realise your 
mistake first. If I didn’t submit, even though I am working 
in the IRB. IRB will go after me.  

 

Researcher ends the session by thanking the interviewee for their participation in the 
interview session.
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VERBATIM AR 3 

Interviewer : Researcher 

Interviewee : S. Saravana Kumar, Soh Lian Seng, Eng Choon Meng. 

 

Researcher The researcher started the discussion with the introduction. 

 

Participants consented on mentioning their names in the 
research. 

 

Today we are going to have a focus group discussion. This 
is the 2nd focus group. I have had one in March this year. 
To explore the interpretation of Section 4A. I am doing a 
research on Section 4A and the problem is that, though we 
had introduce the law in 1983, but we have not fully 
successful in implementing that provision because we 
found that; Although we want Alam Maritime, I notice 
that, in fact practitioners and also lawyers do not agree that 
Alam Maritime should be applicable to all cases. Because 
to them, that applies to old DTA between Malaysia and 
Singapore. Therefore, it is very peculiar to the facts of that 
case. So now, the research that I am going to conduct is to 
explore the interpretation spectrum of Section 4A. And 
from the first focus group, I can say that, Section 4A has 
been said to be very confusing, very technical and as well 
as the public ruling in relation to Section 4A. In fact one of 
the participant suggested that we should relook at the 
public ruling as well as Section 4A. And then now, the 
issue with Section 4A becomes more complicated and 
more confusing. Especially with the amendment to Section 
15A last year, which take effect on the 16th January this 
year.  

 

So, now the objective of this focus group is to explore on 
what are the measures that you would think, or you would 
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suggest to improve the clarity of Section 4A. And then, this 
discussion will be recorded. 

  

Maybe we can start with Sara. Maybe you can share your 
thoughts on Section 4A and Public Ruling. 

 

S. Saravana Kumar My interaction with section 4A started when I used to work 
with Dr Arjunan. He used to be involved in the drafting of 
this particular provision. Which is immediately after the 
Euromedical case. If I am not mistaken, he was in the 
Technical Division of RIB in those days lah. He informed 
me this provision try to counteract Euromedical rule. But 
of course, when you looked at Hansard, we do not have 
any benefit on that. Even the expletory note does not share 
any light onto why they want to bring in this Section 4A. 
But be that as it may, in light of Alam Maritime case, I 
think it is quite clear that section 4A was introduced as a 
new charging provision in this special classes of income. 
Like what Puan Hazlina had said, to distinguish Alam 
Maritime that it only applies to old DTA. My view is that 
to some extent I share the same view. If I looked at the 
judgment what Justice Suriyadi wrote at the Federal Court, 
he said he looked at the purposive approach. He said 
Parliament introduced section 4A after Euromedical case 
and he said hence Parliament would have known that there 
is section 132 and yet Parliament decided to bring in 
section 4A to bring in special classes income and I thought 
that argument is used to be in the converse. How about the 
new Article 9 shipping profit that being introduced? Say 
Malaysia Denmark DTA, there’s a new provision called 
shipping profit that only taxable in the home country. 
Would that mean if we use the same logic, Parliament in 
approving the gazetting of the new protocol, would have 
allowed that Article 9 to prevail over section 4A. Just 
thinking aloud. Because in Alam Maritime what the 
Federal Court said it was 132, Article 4 was there and yet 
Parliament introduced 4A. So, the purpose the Parliament 
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would have known about it but yet wanted to create a 
special provision over and above what we have. If you 
apply the same logic and same principle, how about cases 
where they are new DTA provision, the new Article 9, to 
the Malaysia Denmark DTA, just introduced in 2006, if I 
am not mistaken. Parliament would have known about 4A 
and yet allowed all this provisions to come in. Would that 
then mean in such cases that shipping profit article would 
prevail over section 4A (iii). Yet to be explored. That’s my 
view and I think lah. But of course the Alam Maritim case 
unsettled the principles that it is always adopted that 
Article 7 prevail over domestic law. That is where the big 
picture view that I have. That is number one. 

 

The other big picture view that I have is that when you look 
at item roman (ii) whether technical advice coma technical 
assistance or technical services. And of course, the case of 
Teraju Sinar and apa nama case, EPMI, makes it very clear 
that the coma means ‘or’. So, it is technical advice ‘or’ 
assistance, ‘or’ services, does not matter services tu jenis 
apa. I remember from my discussion with senior 
practitioners like Dr Arjunan, En Nik Saghir those days 
and Dr Francis Tan, they used to tell me that their 
understanding had always been technical advice, technical 
assistance or technical service. I remember also discussing 
this with Mr Lim Eng Ho, now retired from practice. But 
at that time in 1984 … he was Timbalan, he was not 
Timbalan… eventually he was retired as Timbalan TKP, 
he also said that was the thinking process lah. Of course, 
all internal discussion with senior officers which Puan 
Hazlina’s study may shed some light on what was actually 
intended. These are two things I want to highlight at this 
juncture. 

 

Researcher Maybe Soh? 
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Soh Lian Seng I think I will come more from the practical aspect since 
Sara covers the technicality and all that. Maybe I just like 
to share from the practical aspect how the taxpayer from 
the taxpayer’s perspective when they look at section 4A. I 
think the feedback, when some taxpayer look at this, there 
is still a gap between on how 4A is being interpreted and 
how perhaps the revenue is looking at it from the 
commercial aspect. Take for an example in the scenario 
where when we are dealing, say with multinational 
company. Multinational company say they have branches 
all over the world, for example, and to encourage 
efficiency in terms of  deliverables, sometime they will 
actually break it down into the type of services  that the 
Malaysia entity can provide and which portion that can 
actually be sub it out to overseas company to do. So 
obviously from that angle you could see where we are 
talking about the olden days of 4A. How these services 
being carved out and performed outside Malaysia and 
inside Malaysia. But when come to say in audit situation, 
this is where perhaps the gap would come in. how then they 
will interpret the carving of the activity. There are times 
that we can see some kind of challenging perhaps from the 
revenue officer point of view to understand the commercial 
you know. Reason and the application of it. That is how I 
could see perhaps some gap in terms on how the 4A is 
being interpreted. 

The other part would be, like what Sara mentioned on 
4A(ii) when they talk about the consideration of technical 
advice, assistance and services. They tend to have some 
challenges in terms of differentiating what exactly is a 
technical potion and what exactly is a non-technical 
potion. So, the moment when you are facing with this kind 
of practical challenge, taxpayer tend to have the difficulty 
of demonstrating which is technical and which is non-
technical. So, obviously perhaps in the absence of clear 
documentation then obviously there is a tendency of 
looking at it as a whole. From the taxpayer’s perspective I 
could see this is where the challenges are. That is on the 
4A (ii). In terms of 4A(iii), when they talk about the 
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movable properties for example, I am not sure when the 
law was introduced at that time, what was the intention. 
But I was given to understand at that time it was more on 
trying to cover shipping. Kind of a substantial and all that. 
But It appears that now the interpretation of movable has 
gone beyond that. So, whether specific example or 
clarification is good to actually spell out in the public 
ruling to differentiate what is the real intention of this Act. 
Compared to without clear direction as if like I can apply 
in any kind of situation. So, this is how I see from the 
practical term. That is from the practical aspect.  

 

S. Saravana Kumar If I may add to what Soh said, the present scope of 4A after 
the deletion of proviso of section 15A, I sometime wonder 
have we expanded our scope from territorial scope to 
worldwide scope. Because when you look at our charging 
section, section 3, which always our charging section, very 
clearly what we all call  territorial concept. In light of the 
removal of the proviso and looking at what amounts to 
derivation of income for the proposition of 15A, it seems 
that we are on world scope for this type of income. 

 

Eng Choon Meng Which one to comment first right puan? 

 

Researcher Maybe your view on the interpretation of Section 4A? 

 

Eng Choon Meng Okay, my view on interpretation… Of course, our view 
will be as like reading as in the Act. Like what Sara said 
just now, about this coma right, I was also thinking about 
it. Then I said never mind, I will put in very extreme and 
simple maybe idiotic kind of example. So, I said, let say 
we have a sentence, restring a sentence, this group consist 
of an old man, a pretty girl, a little boy, so this adjective is 
like you can extend to the other next adjective because of 
the coma. So, I think it should be in isolation. It should be 



177 

 

‘or’, ‘or’, ‘or’. I think in which grammatically that is how. 
Because yesterday also, I was questioned, and then I 
thought about it. I string a sentence, then I think it should 
be separately in isolation. This technical, I mean 
grammatically it should not be connected to technical 
advice, assistance or services. But then again, I think we 
do not really have to like differentiate. Because the 
definition itself is very wide. In most cases, I think will 
cover everything. Because we have like technical advice, 
assistance or services. Then, services will be wide enough 
to cover everything. So, I think that is not much of an issue. 
So, it is more academic lah. Okay that is one point. 

 

Then Sara just now you were saying about this article 9, 
so, when we negotiate DTA, I mean all this while, our 
interpretation would be, of course, we would have the 
Section 4A (iii) that is actually in the royalty definition. 
ICS equipment. Okay so our taxing right for section 4A 
(iii) is not restricted by  the DTA. Although, it is in 
different section. It is not in technical service fee but here 
it is technical service fee but, in DTA it is under the royalty 
definition. Which is actually not like illogical or 
farfetched. Because prior to Euromedical all under the 
royalty definition. It is just that you take them out. So, if 
we have this 4A (iii) under the royalty and we can tax 
under domestic law and it is not restricted by royalty 
definition in DTA, we can tax. But the limitation may be 
in article 9, the air transport and shipping. Whereby if it is 
for bareboat charter or time charter, it may be limited in 
that shipping article. So, I think it does not have to be like 
congruence sitting in the respective article, we just find 
whether it is limited by the DTA or not. I think that it is on 
Alam Maritime.  

 

So, this movable property, of course, the original intention 
may be was to charge only substantial equipment. But I 
think the way things now, what happening, first this was to 
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tax these mobile services. But if we stick so strictly to the 
original intention, we may have find that we have loss 
taxing right. Because currently the ways of doing business 
everything has change. So, from the revenue perspective, I 
think this article is useful lah. Because if we do not tax, we 
may loss our taxing right to other countries who are taxing. 
Because if we tax, then they can get the double tax relieve 
credit. So, Malaysia should tax. So, it is just that my 
concern, I think my issue is; How wide? Because I think 
IRB in the pass recent years, we have widened the 
interpretation. Until now, most case will have to check and 
try to look at it again whether it is justified or consistent 
with the definition. I think you all would also agree that, 
especially my branch. We have adopted wide 
interpretation in the sense that I get enquiry sometimes, I 
cannot straightaway give them an answer. I have to check 
back what was the rational. Because in the pass, that was 
our practice. So, I think I am still struggling with this issue 
lah. I actually looking forward to Puan Hazlina’s thesis and 
discussion. I think we need to formulate the clear 
guidelines; principles underline the taxation of this 4A. 

 

S. Saravana Kumar My immediate respond on the adjective, you are right, 
English language. But the example you give ‘a pretty girl, 
old man…’ but how about educated man and educated 
women? If adjective is the same in English language, you 
do not see educated man ‘and’ educated women. You got 
educated man ‘and’ women. Because some adjective can 
be for all. Of course, the adjective is different for different 
class of subject. Then the example is correct. But if the 
example is ‘educated man and women’ see it is always… 

 

Eng Choon Meng So, if educated man coma women, then how? 

 

S. Saravana Kumar Must see, educated women… okay, of course, there are 
only man or women as the example. We need something 
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with three subject; educated people… see the thing you 
will find adjective where it falls for three subjects. So, 
example every Malay, Indian or Chinese. When is every 
Malay, every Indian, every Chinese… 

 

Eng Choon Meng Every smart Malay coma Indian coma Chinese, so? 

 

S. Saravana Kumar Every smart Malay, every smart Indian, every smart 
Chinese. Assuming you want to say every smart Malay, 
every smart Chinese, every smart Indian, if you write, you 
cannot write in sentence ‘every smart Indian, every 
smart…’ because teacher will say your grammar was 
wrong. Because repetition of grammar, the adjectives. So, 
they will say it is wrong. Remember, we learn this in 
English. But then if you want to say ‘All’ that means you 
referring to Malay, Chinese, Indian but ‘every smart’ then 
you just say, “every smart Malay coma Indian ‘or’ 
Chinese”. 

 

Eng Choon Meng So, reading in context?  

 

S. Saravana Kumar Yes, in context. So, depending on adjectives that has been 
used in the context. So, that it is why. But of course, it can 
be clarified. By parliament interfering by saying technical 
or non-technical services. To give clarity to law. It can be 
write both ways but, the idea of the act is to make it so 
clear. It is just to say technical, non-technical services. 

 

Soh Lian Seng I think here we are not against the government in collecting 
taxes. I think it is more like if that is an intention or how 
this interpreted, it should be make it clear. So, in this case 
I would think the public ruling will really need to give out 
example and all that. So, I believe from the tax payers 
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perspective, if you make it clear, I do not think you have 
an issue.  

 

Eng Choon Meng In the sense like there are still many enquiries despite the 
public ruling. Actually, that is the issue.  

 

Soh Lian Seng That is right.  

 

S. Saravana Kumar And the other thing is, this law has been around more than 
33 years old, yet even today the enquiries were there. 
Means that there is a lot unresolved. And I think puan, it is 
because the language. I think lancing lah not disputing on 
the intention of parliament, parliament is supreme. We 
accept that. But because it is too long sometimes, even if 
you look at item 2, amount paid in consist of technical 
advice, assistance or services, dah lah, just one lah. 
Rendered in connection with… what does in connection 
with means, creates just that. Too ambiguous. 

 

Eng Choon Meng I think this part, public ruling makes it very clear. But 
yet… 

 

S. Saravana Kumar Yet because the difference of interpretation. Miss 
interpretation. But, you see, we do not have similar 
problems puan, with Section 4. No courts, no cases in 
Malaysia has gone to say gains or profit from business. 
What is a business, yes, people go and dispute, but nobody 
has disputed is it gains or profit because the language is so 
clear. So, the shorter the sentence, it seems to be better for 
the revenue isn’t it. Because it leaves lesser room for 
interpretation to come in. The longer, the more words you 
put in. The more we can then go and say. 
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Eng Choon Meng What if we just have amount paid in consideration of 
services rendered in connection?  

 

S. Saravana Kumar You see, make it so easy. Because it is meant to be wide. 
So, some things meant to be widened. Why we trying to 
put in all the additional words, Wide general means like 
4A. Very wide. Do not need to worry. Everything is inside. 
And if look at Section 4, is a common provision in all 
commonwealth country. I think the historical origin from 
the income tax ordinance. The dominant tax laws. 
Zimbabwe, Zambia, Singapore, all of this. I think no issue 
throughout the jurisdiction. But 4A, I think we got a lot of 
issues, enquiries until today you see. So, maybe I think the 
language. I think they really want it watertight and went up 
and doing it like that. Maybe you know.  

 

Researcher Then, what do you suggest on the improvement of Section 
4A?  

 

S. Saravana Kumar First, I think we must be very clear on what is the objective. 
But if I hear from more officers now, they seem to have 
different view. So, what is actually was the objective? So, 
if the objective to widen the scope of charge of tax, so be 
it. Parliament can do that. Then I think our act can be 
simplified. To say that amount paid in consideration of 
services rendered by the person or his employee, you could 
say by taxable person would not a taxable person include 
as an employee? Because we do not have that in other 
provision to specified even by his employee in connection 
with the use. But here the amount paid especially 4A (ii), I 
thought we can say, just thinking a lot of point; 

Amount paid consist of technical or non-technical advice, 
assistance or services. Or non-technical services, then we 
can define non-technical services include assistance or 
advice. The things I got to make it simplified. You know.  
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Soh Lian Seng I think from practical aspect, I do not know if it is 
something workable on the revenue side, like puan you 
mentioned that you received a lot of enquiry. Because 
sometime when you look at industry, it can be a peculiar 
scenario. So, if your side can compile this industry how 
this thing be interpreted. Then, you will automatically have 
that example in there. And that, can be a basis for you to 
rely on. That is how I see. And of course, you can decide 
later whether to put those examples in the public ruling or 
not. Because this will be a practical issue. Right now, I 
think from the practical aspect, perhaps we look at public 
ruling, lack of examples. Yes, it is good that you have the 
examples to follow through but if you were to apply in 
certain industry, it may not fit. Then it start to have more 
questions. 

  

Eng Choon Meng I think my personal view, when I read the public ruling, 
those examples are clear examples. Without the public 
ruling, you would not be able to come out with that 
conclusion.  

 

Soh Lian Seng Agree. Totally. 

 

Eng Choon Meng It is like grey. But for those grey examples, it is also like 
risky for us to give example.  

 

Soh Lian Seng I do not know, perhaps there is something revenue may 
have to consider to make a position. That is a grey. Then 
you are willing to make a position then very clear for the 
tax payer.   

 

S. Saravana Kumar And charging section should not have a grey area. It is 
against revenue. Ambiguating will be constituted against 
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revenue. So, it is not in revenue’s favour. To have any form 
of grey area.  

 

Eng Choon Meng Because the charging services is very wide. Then my staff, 
will be saying everything is service.  

 

S. Saravana Kumar I mean yes, because ordinary language will apply. 
Everything amounts to service. But I think when you put 
too many adjectives in the act, that is why I think the 
confusion suck which I be referring to in connection with, 
then it does not stop there. ‘In connection with…’ it goes 
further. So, I thought we could then have the same, achieve 
the same objectives but making the eventually you know, 
applying our mind and making it clearer, the language of 
the act. Because the idea is to tax. And the simpler the act 
case, the easier for the revenue to implement it. 

 

Eng Choon Meng Which is also timely, since you are like spending the scope. 
At least you show that is some… 

 

S. Saravana Kumar You see puan now, we do not have public ruling for 
Section 4. We do not need to have. It is so clear. That is 
the beauty of section 4. Section 3, Section 4, so clear. That 
the draftsman at the time, drafting simple language yet so 
effective with covers all this you see. While, 4A does not, 
I think once achieved the same impact but unable to make 
it so easy for revenue to achieve that. Of course, they put 
lancing and I, off the job. But this is academic discussion, 
so I be honest with it.  

 

Researcher Okay, how about the fact that the argument that there is a 
conflict between 4A and DTA? 
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S. Saravana Kumar Now that brings us to section 132. That is where we look 
at Alam Maritime’s case, it seems to be confusing to me, 
where for one moment there is judge Suriyadi 
acknowledge 132, he accepts 132, Euromedical is a good 
law, it did not say it is a bad law. They accepted DTA like 
this, this and this. And then, if you look at the language 
very carefully puan in the judgement of justice, Suriyadi, 
where he uses the word ‘owners’ in the revenue to bring it 
to tax. And if we look at 132, the question is whether 
section 4A is independent of 132. And again, if we look at 
132, at the ending they said, not withstanding anything in 
the written law. That makes it very clear, stand alone 
provision. If we look at 4A, 4A is limited. 4A says 
notwithstanding section 4. So, 132 has a wider connotation 
in my view, compared to 4A lah. So, I think whatever falls 
under 132, my reading if you previewed over 4A, but of 
course, that argument will not be ventilated before Justice 
Suriyadi. I do not think so. I do not know. I was not that 
counsel.  

 

Researcher It was ventilated because why I argued that 132 does not 
apply because there was no conflict at all. So, that is my 
argument. Then, section 132 does not apply at all. Because 
there is no conflict. So, my argument was that section 4A 
may sit very clear which is a non-business source. So, there 
is no conflict between 4A with article 7, in the DTA. So, 
that is why there is no such conflict like other cases like 
SJSS, where the court decided there is a conflict. Because 
to the court, there was a conflict.  

 

S. Saravana Kumar Okay, I understand the logic. Even the judgement does not 
come up, so, if there is a conflict, then 132 prevails.  

 

Eng Choon Meng But in this Alam Maritime, the Singapore or DTA, the 
business profit excludes all this income. And then in 
royalty definition it covers right to use industrial scientific 
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equipment. That means 4A (iii), we can tax. Then, it is 
further strengthened by elimination article that says that 
our domestic law applies. Actually, revenue has a strong 
case. That is why no conflict. 

 

Soh Lian Seng Now, just try to think the interpretation of the law, on how 
to put forward in the simple manner for tax payer to 
understand. Because like this one, only those people 
involve in tax who know how to see the flow. But when 
we go and meet all the tax payer, none of them would 
actually appreciate this. So, now the thing is how to bridge 
this two. To me, again, tax payer, as long as they can see 
that thing. They will comply. It is just that if, there is some 
so call gap. Then of course, their thinking would be ‘since 
it is so grey’ you know, so, some of them may take that 
their position. We can always say whatever to the tax 
payer, ultimately, they would have to still to decide. So, we 
would always tell them ‘hey, this is how it should go’ but 
the moment you say that there is a gap, because nowadays, 
maybe you are talking about dealing with the SME 
perhaps. They should listen but if our client, mainly said 
MSC. They also have their own internal lawyers and all 
that. So, it is not as simple as what we said.  

 

S. Saravana Kumar And the other thing is, more money involved. A huge 
amount of money involved. Being entrepreneurs and being 
businesses, they will challenge it.  

 

Eng Choon Meng This one is like, of course, India can appreciate our 4A, but 
usually the developed countries, they find it difficult to. 
Especially when services perform offshore. It is more like 
incongruent with their tax principles.  
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S. Saravana Kumar Even our, our provision on royalty, India’s view is similar 
to our view. But not the developed countries. Not even 
Singapore. For that matter.  

 

Soh Lian Seng But currently, any plan from the revenue side to bridge this 
gap? Because at the moment it is like nothing to put in 
place you know in terms of that.  

 

S. Saravana Kumar I think another reason, when I was in RIS yesterday in 
Singapore. For businessman who are non-resident, they 
actually got no problem with withholding tax. As long they 
get credit in their own country. The problem is, many of 
these countries do not want to give their tax credit. And the 
simple answer is ‘well the DTA does not provide for 
relieve’. But if you look at the DTA article in the act, yes, 
it is wide enough. Example for Singapore Malaysian DTA 
says ‘any tax payable or deducted in Malaysia shall be 
given as a credit in accordance to Singapore domestic law’. 
Because the home country is not giving, all get very 
apprehensive. American companies, we understand. 
Because there is limited DTA, so they said, ‘it is too bad, 
you are being credit’. Maybe one way to overcome that, as 
a solution, is to allow tax payers who pay on behalf of the 
foreigner, Malaysian tax payer who pay, you get a 
deduction. Which E-pay MY currently does not allow. 
That means I will pay the withholding tax, like American 
company, that is why tax payers go around all in circular 
transaction using Labuan…  

 

Eng Choon Meng That is worst for us because allow at 25, then we tax at 10.  

 

Soh Lian Seng Do not think that it is fair on the revenue’s side. 
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S. Saravana Kumar Or we then limit. I am just suggesting to all of you, but I 
think you need to neutralising the position only.  

 

Soh Lian Seng But from the revenue perspective, if we were to introduce 
that, I do not know, I mean, are they trying to encourage 
more people to do that? That is also I think they want that 
to happen. They are trying to discourage because I think 
based on the law, this are the tax to non-resident. But if you 
are allowing that, that means, of course, from the business 
perspective is good. Because you can actually help the 
businessman to manage the costing.  

 

S. Saravana Kumar But it helps you to collect easier you see. Saves you the 
hassle of chasing them, auditing them all that. Because 
self-assessment makes it easiest. But my point has a point. 
If they pay 10, the effective is 25, but section 39 can be 
use. I don’t know about the competition aspect. To limit 
the deduction to 10. Meaning you do not get 25% 
deduction. 

  

Eng Choon Meng But that is no point. You tax 10 but then you allow it. No 
point.  

 

S. Saravana Kumar But are we the only country with 4A?  

 

Eng Choon Meng India has. India and developing countries are fast catching 
up. But the thing is more relevant in the current landscape.  

 

S. Saravana Kumar So, I think puan Hazlina would studies the responsibility, 
point of study would be ultimate benefit is what I think the 
objective of the 4A is? Because there seem to be some 
ambiguity as what you want to achieve. From my 
understanding lah. Be assuming the intention is to widen 
the text scope, about 4A four. Whether the wordings of 4A 
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clearly achieves that or not. There could have been 
intention but perhaps the wordings do not clearly articulate 
that. And in light of some grey areas, maybe the section 
could be tightened or simplified. So that be no ambiguity.  

  

Soh Lian Seng It should not be overtime lah. Something that, after you 
have amended, you still find some of the grey area, I think 
it has to a continuous amendment.  

 

Eng Choon Meng I think the wording is not the problem. The wording is the 
interpretation.  

 

Eng Choon Meng But actually, 4A itself is a small ‘(a)’ income. It is subset. 
But this income is the non-resident income. The mobile 
kind of income.  

 

S. Saravana Kumar But why are we taxing them even for the new amendment 
when we remove the proviso. For services that rendered 
outside.  

 

Eng Choon Meng Because a lot of services can be provided offshore. 
Nowadays, you do not actually have to be in Malaysia. 

 

S. Saravana Kumar So, Malaysia wants to tax that as well? 

 

Eng Choon Meng Yes. After all it is a deduction against erosion of taxes. 
Base erosion payment lah.   

 

Researcher But do you think that we still need Section 4A?  
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Eng Choon Meng Yes, definitely.  

 

Soh Lian Seng If I were to stand on the position, I would say yes, you still 
need that. From the country perspective, I think just that 
the implementation because it is too wide. That is where it 
bares a lot of interpretation. I think we need to make it 
clear. 

  

Eng Choon Meng In that case, we might as well go back to the world scope. 
Assuming now we change back to the world scope, and 
then only allow credit for those taxes that is below certain 
threshold. I think Singapore is doing that. 

  

S. Saravana Kumar You must achieve the headlight rate. 

 

Eng Choon Meng That could be one solution.  

 

S. Saravana Kumar The other thing is to go and engage with other DTA 
countries to give credit for what they… if withholding tax 
is imposed, they should honouring it then giving them the 
credit.  

 

Eng Choon Meng They do.  

 

S. Saravana Kumar Yes. But many tax payer they do not get it.  

 

Soh Lian Seng Yes, that is a practical issue.  

 

Researcher Because their argument is that this is business.  
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S. Saravana Kumar So, that is why tax payers end up many DTA do not 
recognise this 4A as a relieve.  

 

Eng Choon Meng But with those technical service fee article, they have to 
recognise.  

 

Eng Choon Meng Do we have the right to tax? If services rendered in 
Singapore? 

 

Researcher We cannot tax.  

 

S. Saravana Kumar Yes, but under virtual of this 4A, you can tax it you see. 
Withholding tax. 

 

Eng Choon Meng But limited by the DTA.  

 

Researcher Yes, since we have the DTA, that is where the conflicts 
come.  

 

S. Saravana Kumar But the DTA also said the technical service part only 
applies where the Singapore foreign comes to Malaysia to 
provide services. So, if it does not, so there is no technical 
under 4A.  

 

Researcher I think we have made a standard where we cannot tax.   

 

S. Saravana Kumar That means if someone from Singapore using technical 
services in Singapore, so it does not apply 4A?  
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Researcher No.  

 

S. Saravana Kumar You apply technical service DTA? So, 5% withholding 
tax? 

 

Researcher Yes. Unless the Singaporean comes to Malaysia. 
Otherwise it is just not subject to tax.  

 

S. Saravana Kumar But why? because the technical services? 

 

Eng Choon Meng Because of the definition that would overwrite our 
domestic law in technical services.  

 

S. Saravana Kumar But that is a relieve running provision.  

 

Researcher No, under the DTA, states very clearly that only services 
performed in Malaysia would be subject to tax and it would 
be tax at 5 %.  

 

S. Saravana Kumar Okay, so if it is not rendered in Malaysia or Singapore, 
there is no withholding tax in Malaysia. That is how you 
look at it.  

 

Researcher Yes.  

Eng Choon Meng But then I think we have to pay attention to those like this 
kind of companies maybe now with a better opportunity to 
treaty shop.  

 

Researcher Yes. We will re-negotiate. Re-negotiate the article.  
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Soh Lian Seng So, all of these will be spell in the upcoming public ruling? 
I am not sure. Because currently there is none mentioning 
on that.  

 

Eng Choon Meng But it need to amend the public ruling, so…  

 

Researcher Okay, so anything else to add?  

 

Eng Choon Meng The other thing, Mr. Thanimalai, he also has an academic 
discussion. So, under 109B, he was asking; he said 
deduction of tax from special classes of income. So, you 
can only deduct… he was saying that for the 109B to 
apply, services must be rendered. But here like services 
rendered in connection. It is used to describe what is 
technical service fee. He was saying like because past tense 
used for services, that means like if it is an advance 
payment, maybe 109B may not apply. Because it has to be 
services rendered. But when the services are rendered, then 
it is also too late. It will be subject to the penalty. He said 
there is some abnormally.  

 

Researcher But then the point where you have to remake the 
withholding tax is when the payment is… paying or 
crediting. Okay the word says paying or crediting. So, it is 
not really looking at when the services is performed or is 
rendered. So, once you pay or credit, you have to pay 
withholding tax.  

 

Eng Choon Meng Because we bring the whole of 4A, put it in 109B. 
Actually, in 4A, we are describing technical service. Let 
say we just have special class of income, put into 109B. 
There would not be any problem. Because I think when the 
drafting time… 
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Researcher So, currently if it says advance payment, you are not 
subject to withholding tax? 

 

Eng Choon Meng Not yet.  

 

Soh Lian Seng Not yet because of the word ‘rendered’. 

 

Eng Choon Meng I think when we drafting that time, we did not think from 
this kind of perspective. Because you take the whole thing 
and prescript here.   

Researcher But then when it comes to deduction, go back to the 33. 
Now, he is talking in the perspective of deduction or in the 
withholding part?  

 

Eng Choon Meng On the withholding part. 

 

Soh Lian Seng Even the advance payment depends on the type of services. 
Is it consider as apart of the constitution? Even it is a part 
of constitution, you can still argue ‘nope’ because I can 
still subject it is actually part of the…  

 

Eng Choon Meng Logically, should. Because the whole value of the contract.  

Eng Choon Meng Just want to get your thoughts on the custodian fee, does it 
falls in the 4A or not? It is an investment fund. They would 
have to appoint custodian bank to carry out their 
instruction… 

 

S. Saravana Kumar So, they pay to the bank?  
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Eng Choon Meng They pay to the banks. 

 

S. Saravana Kumar And these are local custodian?  

 

Eng Choon Meng No, it is overseas.  

 

S. Saravana Kumar They pay to our local bank? 

 

Eng Choon Meng No. Local pay to the foreign banks. 

  

Soh Lian Seng From Malaysia pay to the foreign bank, to manage all these 
things. 

 

Eng Choon Meng Because they make investment overseas, then they have to 
appoint these foreign custodians. I mean if you are from 
the revenue side, would there be any possibility or 
justification?  

 

S. Saravana Kumar At the moment, not at the sight yet. But yeah, it is a 
contribution of service but is it in connection with 
technical management? No. Or… of any scientific? No. 
Industrial? No. Or, commercial undertaking… venture 
project or scheme… 

 

Eng Choon Meng Anything can be a scheme. Anything can be a project.  

 

S. Saravana Kumar For me project will be a construction or something to being 
created. Again, difference of how we see our…   
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Soh Lian Seng If I were to see it from the practical side, this is something 
in the commercial undertaking, I would tend to interpret. 
To fall in that category. Because it is a specialise activity, 
not to say anyone can actually do it.  

 

Eng Choon Meng Because sometimes like if normal… normal custom 
investors, they may also make use of this custom. But in 
this case why is it like there is an agreement signed?  

 

Soh Lian Seng It has to have an agreement signed. Definitely.  

 

Eng Choon Meng But if me and you, we may not to have that kind of 
agreement is it?  

 

Soh Lian Seng If you are talking about, not a bank situation lah. It is only 
two of us for example… 

 

Eng Choon Meng Or maybe if we engage the bank also? 

 

Soh Lian Seng No, in this case how it interprets is definitely they have to 
engage the bank. So, when they engage the bank, I believe 
there were some kind of agreement signed. And that 
agreement or that contract was spelled out what are the 
activity the bank would carry out, and from that activity, I 
would then look at this particular section, and at the 
moment pending looking at the document perhaps it will 
tend to fall under this category lah. I mean that is how I see 
lah.  

 

Eng Choon Meng So, amount paid in consideration of services in connection 
with the administration with commercial undertaking… 
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they make payment, receive security or dispose any 
security, then deals with rights conversion warrants… 

 

Soh Lian Seng In respect of that country’s law.  

 

Researcher If we were to improve this provision (4A), what would be 
your suggestion? 

 

S. Saravana Kumar I do not have the exact wording in mind, but I think 
language can be made simpler, short and more concise. I 
would prefer to be drafted in such a way puan, that two ‘ii’ 
and three ‘iii’, if we can use our brains and put it into one 
line like four. It is not like easy but if we can crack it, it 
will be so easy to put it in one line. I think that will be my 
view. If I am the revenue, so simple and when I go to court 
the more words you put, the more counsel can come and 
manoeuvre and argue. But it is so short, one simple. Why 
does it have to go and about. The judges will tell you ‘stop 
lah, it is so clear kan’.  

Soh Lian Seng I agree from a practitioner’s point of view, something that 
is short is easy to understand. Especially from a layman. It 
is very easy to convince a tax payer. So, when you have 
such a long sentence then, again, it open up the different 
interpretation.  

 

 

Researcher ends the session by thanking the interviewee for their participation in the 
interview session. 
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VERBATIM AR 4 

Interviewer : Researcher 

Interviewee : Mr. Mohd Haizam Abdul Aziz, Mr. Muhammad Farid Jaafar. 

 

Researcher Before the discussion begins, the participants were 
explained on the results from the discussion held 
previously. The researcher explained the key findings 
from those discussions. 

In the context of Digital Economy, is the law clear to cover 
digital economy?  

Researcher When you said digital economy, the challenging part is to 
determine who has the right to tax and where the income 
is derived from. when you talk about IT company when it 
comes to the supply or deliverables, they have been 
structuring the deliverables to be services. Contohnya, 
software as a services, infrastructure as a services, 
platform as a services, semua they have been packaging it 
as a services because to them if everything is performed 
outside Malaysia, because masa tu the law cakap kalau 
work performed outside Malaysia, you tak kena tax. 
Because they go along that line, so they are not caught r 
within the royalty punya definition. So, that is how from 
the commercial stand point lah. But I know that is the 
reason why the change to the definition of royalty semua 
tu. With the change to the royalty definition, all this thing 
yang dia package it as services from that perspective, 
potentially will be caught jugaklah. It sort of address that 
issue because initially tax payers will go around that angle 
to avoid the income from being subject to tax. So tak kena 
royalty and services punya withholding pun tak kena. 
Because services were to be found outside Malaysia. So, 
they avoid from both angles in that sense. So, but I know 
from the tax authority perspective, they don’t agree with 
that concept. So, that is something which I think the 
change to the royalty definition is meant to cover that 
particular piece jugak. Tapi macam DE if you look at it 
from the existing section 4A… 

Mr. Muhammad Farid 
Jaafar 

Maybe those like macam issue raise on royalty, we have 
different provision to cater. It may be made dealing to DE 
when we look at 4A, we look at transaction. Probably what 
we can see now, previously we have the normal traditional 
of doing the transaction having the setup in Malaysia for 
example; manufacturing company or whatever kind of 
company but the setup is in Malaysia. And the activity is 
carried out in Malaysia. When we talk about DE, that 
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transaction is being conducted. For example, through 
online. Online transaction. Business transaction through e-
commerce. For example, company in Singapore, can 
actually operate and carry out transaction business activity 
from Singapore, providing the supply even services 
without coming to Malaysia. So, that is one particular 
issue that arise here. In terms of Malaysia, the company is 
actually having benefit from that transaction. The issue 
now is when there is a payment being made without the 
existence of being here in Malaysia, Malaysia has the right 
to tax. For example, making orders through online, 
contract concluded outside Malaysia, it is not even 
performed in Malaysia. Which is different from the normal 
traditional that we see in business. So, the business is 
getting out of Malaysia, so, contract is outside of Malaysia. 
Order or purchase made through online. Deliverables of 
goods for example. Even payment made through online 
payment. The issue now is what happens to that 
transaction. Whether it is taxable in Malaysia. My stand 
point. That is one issue. Maybe there are a lot more other 
issues in terms of e-commence because they are various 
types of e-commence now. But I see now, the very 
straightforward particular on that. Because the argument 
saying that the transaction is based on that particular 
platform through computer online. So, whether we can tax 
it or not. And without coming to Malaysia, whether the 
entity is in Singapore, still subject to tax in Malaysia or 
not?  

Mr. Mohd Haizam 
Abdul Aziz 

I think from goods perspective and not services, that one, 
I think probably maybe Malaysia don’t have the right to 
tax. It is sort of like the same thing like you buy goods 
from foreigner. It is like you import Same thing like now, 
you actually conclude sales from outside. Malaysia don’t 
tax the so-called exporter or importer. So, I think if we 
follow the same analogy if it is good, then maybe it is no. 
But if it is services, that one, is a bit difficult. Unless again, 
you want to follow the concept of performed the services 
outside vs. inside Malaysia. If you want to follow that 
same analogy, then okay. But coming back to your 
question, whether 4A, is it clear enough to provides the 
clarity to e-commence punya transaction, maybe not. 
Because I think even now, I understand that e-commence 
they are coming out with separate guidelines. So, that in 
itself is  to suggest that it is not sufficient. So, if we look 
at the wordings in section 4A, probably it is not clear 
enough. Maybe make changes to section 4A or introduce 
new section all together. That one depends on the legal or 
policy makers.  
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Mr. Muhammad Farid 
Jaafar 

I think we should tax. Because the benefit by being the 
service provider, even though they are not here in 
Malaysia. They get the benefit and the payment. That is 
why we have to tackle it. The source coming from 
Malaysia and yes, the issue is whether performed in 
Malaysia or not. We have to look at the issue of source and 
benefits obtained by this service provider. So, I mean 
principally and generally. We should tax it. But then the 
issue now is on section 4A, whether it is clear enough to 
cover the taxability of the online transaction.  

Mr. Mohd Haizam 
Abdul Aziz 

section 4A needs to be amended or new section introduced 
to cover the Digital Economy. Because If we look at 
section 4A then potentially that issue may rise, people may 
argue the services. Therefore, you follow back the concept 
of traditional transaction in Malaysia, outside Malaysia. I 
mean potentially this is the argument that can be put 
forward to the tax payers lah. If goods that is something 
… There will be strong argument to say that it is not 
subject to tax in Malaysia. I guess I do here the point 
because now when it comes to DE pun, sometimes it is 
virtual. You got the server. Example Singapore company, 
you sell something online to Malaysian company, but the 
server may not even be in Singapore it can even be 
somewhere else. So, it is something that needs to be… 
consensus needs to be reached jugak That is why I think 
the OECD is trying to see how to address the DE punya 
taxability… who has the right to tax. 

Researcher If section 4A is not enough to cover DE, then do we need 
that section 4A? 

Mr. Mohd Haizam 
Abdul Aziz 

But we still need to address the traditional services. Then 
the traditional transaction and all. 

Mr. Muhammad Farid 
Jaafar 

Only to add to that lah, there was an amendment last year 
or year before that. Initially if we look at the provision it 
says that, for services performed in Malaysia. Because the 
one that I have is as at 2015. There is an amendment where 
we exclude, we take it out the ‘condition that it has to be 
performed…’ so that we can tax it. 

Mr. Mohd Haizam 
Abdul Aziz 

But that was the one that was announced in the budget tu 
kan? 

Mr. Muhammad Farid 
Jaafar 

Yes, which has become law now. Only that, in terms of 
implementation. In terms of law, the provision is still 
there. It has been included and it has been amended as it 
is. Which mean it is not necessary that the services has to 
be preformed in Malaysia. Because we have taken out that 
condition. Since that condition has been taken out, not 
necessary to be performed in Malaysia, I believe we can 
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use that provision section 4A to address as well the 
provision of services not performed in Malaysia. And that 
includes service provider through online or email. What 
would En Haizam think? Because I believe that it makes a 
big difference compared to the existing provision earlier 
where we put conditions in there, ‘services has to be 
performed in Malaysia’. Because at that time when they 
put that condition, it mentioned that it refers to the 
provision of service under 4A(ii). 

Mr. Mohd Haizam 
Abdul Aziz 

But that one, exempt from September onwards … 

Mr. Muhammad Farid 
Jaafar 

But not looking at the exemption. The law itself, I believe 
that law has covered the provision on the proforma of 
services in respective it is provided in Malaysia or not. 
And that includes services not performed in Malaysia For 
example, service provider giving advice or consultancy to 
online without performed in Malaysia, they will subject to 
tax under 4A, based on that amendment. Provided that the 
exemption is just to state that now it is being exempted. 
But the law is as it is. Unless it is being amended again 
then, the interpretation would be different.   

Mr. Mohd Haizam 
Abdul Aziz 

So now the services performed outside Malaysia. Know 
withholding being done by virtue on the exemption order. 
But the wording in the act, didn’t change. But then the 
question is … because if we talk about… again, DE, the e-
commence aspect, the transaction itself, if it is regarded as 
services, if it is then probably yes, the 4A is intended to 
cover everything. Whether it is performed inside or 
outside Malaysia. Excluding the exemption order lah. But 
then the other thing is, I think the other issue that we had 
with 4A is services rendered in technical management, 
administration, all this thing, that is the other thing where 
all this while have been caused the confusion what is 
technical or non-technical. So, to me, from the first session 
we had, I have been allocating to say look if you wanna… 
because by virtual the Exxon Mobil case, the decision was 
‘every services’. So, to avoid the confusion because my 
issue, when I deal with foreigners, they always come back 
to this point. They come back, they said ‘but the services 
that we are providing is not so and so’. So, there are two 
limps, technical and non-technical and the other thing, the 
in connection with all this scientific industry commercial. 
So, there is two limps. So, that has been the challenge from 
my perspective trying to explain to the foreigners. So, they 
cannot understand why certain services are still subject to 
withholding tax. Because I know a lot of tax payers, ever 
since the judgement of the Exxon Mobil case, they have 
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been subjected to withholding tax for all services. 
Regardless of technical or non-technical. They don’t want 
to go through the interpretation issue. Non-resident they 
would not like it because bila withhold of course, dia dapat 
short fall in terms of catch and received. So, to me if you 
can keep it simple, just use services sahaja. Because this 
definition has been there when they introduce this section.  

Mr. Muhammad Farid 
Jaafar 

I think in terms of the nature of the services, talk about 4A 
tu, I agreed. That there is a conflict understanding or 
interpretation.  Because on one side for the revenue based 
on the case of Exxon Mobil, the argument was put force 
and the court has decided at high court level stating that it 
covers technical services and non-technical services. But 
the issue remains for people outside public, the investor or 
foreigner, it is supposed to cover only technical services. 
Yes, I agree that there is vague interpretation. But the issue 
on online services or DE. Having said that the law is there. 
Since we actually have not applied it, and due to the 
exemption order, it is not known whether how extensive 
we can apply. The issue of DTA is another issue on cross 
border transaction. Based on cases in Malaysia, different 
interpretation by court like Alam maritime and Alcatel. 
Especially on withholding tax cases. Even we have 
mudah.my, because the concern is that it is a domestic 
relation. We can say that we have the right to tax. But for 
service provider, the argument would be that there is DTA 
because it is a matter of cross border transaction so, for 
example; Malaysia and Singapore or Malaysia and UK. 
There is DTA and it also provided under our provision 
under section 132. Which says any other provision, the 
DTA will actually supersede and in the DTA itself, signed 
by both parties, we should honor the DTA and that is 
where the argument comes. For example, the case of 
Denco logistic and Thomson Reuters, that argument put 
forth by tax payer would be that yes, we have that domestic 
provision legislation because these two cases talks about 
royalty. So, we have section 2 on royalty, section 4D talk 
about source and then the provision to withhold, section 
109.This is domestic legislation but also the argument by 
tax payer also say that this relates to the cross border 
transaction. The recipient of the service provider, so, what 
happens to that part? Because there is the DTA also and 
that is what happened in that argument. The argument 
were saying that ‘oh, you have to honor DTA’ and because 
of that, the issue on that case is the royalty. They are 
saying, ‘no, you should not look at the royalty’. We should 
look at the double tax agreement. The court says that ‘no 
you have to take the definition under the DTA’ you have 
to honor that. But, we also have Arcatel, Alam Maritime, 
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even Teraju Sinar. For example, Teraju Sinar they are 
looking for an angle to say ‘oh there is a domestic 
legislation’ for a payer, you have to comply the 
requirement of the domestic legislation. You have to 
withhold. What happens if we don’t withhold? So, that is 
what Teraju Sinar decided by the court. Both cases, they 
actually don’t refer to the cases of Teraju Sinar. Not sure 
why. And also, Arcatel, because it is almost at the same 
time. But Teraju Sinar was earlier at that time. So, that is 
what been happening in court. We argue for our side, of 
course we have to protect it from the revanue’s 
interpretation with saying ‘we have the right to tax’. It is 
the domestic legislation but at the same time, for the 
service provider are saying that ‘eh this is a cross border 
transaction, you look at the DTA’. Unless there is PE 
services provided here. Then only it will be tax. I find also 
quite disturbing. Because we did also have few cases, 
when especially for example, issue of royalty. They say 
‘no you should not look at the definition under the income 
tax Act but you should look at the DTA. We have cases 
which are on our side. There which cases where the court 
decides ‘you have to look at the DTA’. That is why I think 
this issue has also to be resolve. When we talk about DE, 
yes, can put it in our domestic legislation. But what 
happens in the DTA? It has to be clear also. What parties 
want actually.  

 

Mr. Mohd Haizam 
Abdul Aziz 

I guess at the global level, OECD probably.  Consensus 
OECD to come up with a guidance. Starting from the 
discussion just now, who actually has the right to the 
income. If, that is not determine or address upfront will 
cause a lot of confusion. Because each tax payer will want 
to say that I have the taxing right to it. So, it is a Global 
phenomenon thing that is happening. We need to come up 
with something. The tax authority and tax payers we are 
clear. Who should has the taxing right? To your point just 
now, in terms of DTA, in terms when they actually 
removed that clause or caveat to say that services 
performed in Malaysia, is subject to tax. From the tax 
payer perspective on the foreign business perspective at 
the time was, I don’t have PE in Malaysia, therefore, I rely 
on the business profit Article of the DTA. You shouldn’t 
withhold tax when you make payment to me. But then as 
the Malaysian company, I am not going to withhold tax 
when I make payment despite services performed outside 
Malaysia. But by the same business profit article, by right 
also no need to tax on services performed in Malaysia.  
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Mr. Muhammad Farid 
Jaafar 

Only one thing En Haizam, only one part lah. 4A, but 
when it was provided, to avoid other issue, since En 
Haizam mentioned about business profit article, we have 
that section 4A when you put with… based on experience 
from Euromedical, it was to provide specifically to say 
there is a difference between 4A and also when talk about 
income, income from service provider and income from 
business. That is why we have 4, if you look at the word 
said notwithstanding any provision of section 4. In section 
4, we have 4 small ‘a’, talks about business income. In 
terms of that, I think section 4A has covered that.  

Mr. Mohd Haizam 
Abdul Aziz 

But ok. From the foreign business perspective, even 
though we introduced this 4A, to say that it is not the 
normal business income. But to them it is their normal 
business income. Okay, so that is the issue that we have as 
a tax payer. As local tax payer, whether to withhold or not 
withhold. That is where they are coming from. Because 
this one is definitely under domestic provision that was 
introduced back then. The intention was to overcome that 
business profit article punya argument. You were saying 
like it is meant to cover the business income. The normal 
business income for 4 small ‘a’. But the tax payer from the 
foreign service provider, they don’t agree because they say 
it is my business income. with that to say that it is not the 
normal business income.  

Mr. Muhammad Farid 
Jaafar 

That is why, I think the application of the DTA. What is 
actually the parties intention to apply. For instance, 
Malaysia, we have a special provision on section 4A. I 
think Singapore also have that provision, but in Malaysia, 
in the situation for DTA, but on the counterpart whether 
they are agreeable. That is why my point on the DTA must 
be clear. We all say that, domestic legislation, we can tax 
it. For example, like I mentioned the case of Denco logistic 
and Thomson Reuters, So, the issue of  royalty then, we 
say that there is a definition royalty, we apply that 
definition. The tax payer is saying that, look in the DTA 
itself, there is another definition. So, which one to apply? 
That is the argument lah. It was brought to court but then, 
how to resolve this thing?  

Mr. Mohd Haizam 
Abdul Aziz 

When the definition for royalty has changed. You got all 
this tax payer, saying, that is the domestic definition 
instead of the DTA definition. 

Mr. Muhammad Farid 
Jaafar 

That is why I believe that we have that in the article of the 
DTA. But the thing is the issue of who has the right to 
tax… 
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Mr. Mohd Haizam 
Abdul Aziz 

It should be discussed on a wider global level. I think it is 
something which has to be… I mean it should be address 
lah. It is difficult. If not, every tax authority will come up 
with their own, like this, introducing their own provision. 
And if you look at it, a lot of DTA, I think about 15% DTA 
were signed before this 4A was introduced. And they 
didn’t have a special technical fee article that time because 
of that. So that is why. After that, some of the DTA that 
were signed, subsequent to that, maybe the other half 
started coming up with technical fee article. So, the 
technical fee article, under normal circumstances in the 
interpretation would be that, Malaysia has the right to tax 
in Malaysia but it is whether you are offered a reduce rate 
or not.  

Mr. Muhammad Farid 
Jaafar 

Look at Teraju Sinar, the court is saying that domestic 
legislation, you have to comply. That is the requirement. 
That is to withhold. But then, the court also said that the 
service provider, having suffered tax imposed in Malaysia, 
then they should apply the DTA, for the relieve.   

Mr. Mohd Haizam 
Abdul Aziz 

Understand. But from the reverse angle, this is what I am 
facing from the foreign side. Their argument is, lets put 
aside the DTA with technical fee. The one without 
technical fee article, this is what I am facing with my 
foreign service provider. What they say is, by virtue of the 
DTA, again, coming back to the business profit article, 
Malaysia doesn’t have the right to tax. Therefore, why 
should you come and collect relieve from my side? They 
say you don’t have the taxing right on the first place.  

Mr. Muhammad Farid 
Jaafar 

Okay, so provided under the DTA article? 

Mr. Mohd Haizam 
Abdul Aziz 

Because the business profit article, provides the protection 
for the foreign service provider against tax in Malaysia. 
So, from my perspective, trying to explain that to the 
foreign service provider, it is not easy because of that. 
Because it said, your government doesn’t respect the 
DTA. Then, I have to explain to them that this is 4A, that 
was introduced that there no more business profit under 4 
small ‘a’. But I have to go and explain. Because my 
perspective, obviously, from a local tax payer, like you 
said our obligation is to follow the… because who is going 
to be audited. When it comes to if you don’t comply the 
withholding tax. 

Mr. Muhammad Farid 
Jaafar 

In the case where there is no article on technical fee. Is 
there relieve provided for these service provider? 
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Mr. Mohd Haizam 
Abdul Aziz 

Okay, it depends, on the respective double tax relieve 
mechanism. It depends on which country. Let say for 
example, for US it is not too bad. You got limited DTA. 
When limited DTA it is the same as to no DTA. So, you 
don’t have to worry about the business profit article. So, 
for them, if we withhold, they can claim. Because there is 
no DTA. But how much in percentage, that one based on 
their local law punya calculation lah. But for countries 
yang ada DTA but without technical fee article, most often 
then not, they cannot claim. For example, like japan, I 
know dia pernah cakap, we cannot claim. And then 
China… is another one, dia tak boleh. So, what happened, 
in their books, they have to write it off. It is like a foreign 
tax suffered… it is an additional tax to them lah.  

Researcher Additional tax lah kan? Because they cannot claim it 
sebagai expenses.  

Mr. Muhammad Farid 
Jaafar 

So, that is mean they are subject to tax twice lah? 

Mr. Mohd Haizam 
Abdul Aziz 

Correct. 
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Invitation to participate in the Focus Group 
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Appendix C 
 

C1 Presentation Slides to MDEC 
C2 Appointment Letters as Speaker and Panelist 
C3 Picture of Slide Presentation 
C4 Selected Pictures of Focus Group Discussions 
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C3 

 
Presentation by the researcher organized by MDEC 
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Second action research cycle 
 

 
Action research cycle three 
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Action research cycle four 
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