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ABSTRAK 

Akta Syarikat 2016 (CA 2016) memperkenalkan undang-undang barn yang 
mempengarnhi pemegang saham minoriti bagi syarikat persendirian yang tidak terlibat 
dalam pengurnsan atau tidak berada dalam lembaga pengarah syarikat. Undang
undang mengenai mesyuarat pemegang saham diubah dengan ketiadaan mesyuarat 
agung tahunan dan kelulusan resolusi melalui prosedur resolusi bertulis tanpa 
memerlukan mesyuarat diadakan. CA 2016 juga memperkenalkan sistem tadbir urns 
korporat barn yang mengelirnkan dan peraturan yang lebih ketat untuk pembayaran 
dividen. Oleh yang demikian, tujuan kajian ini ialah untuk mengkaji kesan pernbahan, 
dalam undang-undang mengenai mesyuarat pemegang saham, sistem tadbir urns 
korporat dan peraturan dividen, mengenai pemegang saham minoriti dalam syarikat 
persendirian. Metodologi yang digunakan adalah penyelidikan berasaskan 
kepustakaan yang berkaitan dengan bidang undang-undang di bawah CA 2016 dengan 
membandingkannya dengan undang-undang yang sama di negara-negara Komanwel 
dan Akta Syarikat 1965 (CA 1965). Kajian ini mendapati bahawa, bagi sistem tadbir 
urns korporat, CA 2016 telah memilih peraturan pengurnsan dalaman yang dikenali 
sebagai Peraturan yang Boleh Diganti, yang mengawal hubungan antara pemegang 
saham dan pengarah yang terdapat secara berserakan yang terletak di seluruh Akta 
tanpa panduan untuk mengenal pastinya. Ini adalah kelemahan yang jelas kepada para 
pemegang saham minoriti dalam syarikat persendirian untuk mengetahui hak mereka 
berbanding dengan Table A di CA 1965. Undang-undang barn mengenai mesyuarat 
menyediakan prosedur 'resolusi tertulis' yang membolehkan resolusi diluluskan tanpa 
mesyuarat selagi jumlah ahli yang dipersetujui bersetuju, yang membolehkan 
kemungkinan penyalahgunaan oleh pemegang saham yang mengawal dalam 
meluluskan resolusi tanpa sebarang perbahasan. Satu lagi undang-undang baru 
menyingkirkan keperluan mesyuarat agung tahunan (AGM) sebagai mekanisme 
akauntabiliti oleh para pengarah syarikat, yang mana ini mengabaikan kepentingan 
para pemegang saham. Seterusnya, jangkaan pemegang saham minoriti untuk 
menerima pulangan pelaburannya dengan dividen dihalang oleh peraturan yang 
mengawal pembayaran dividen yang bergantung kepada syarat-syarat yang tidakjelas 
seperti "keuntungan" (profits) dan "hutang yang kena dibayar" (debts due); dan 
keputusan kes undang-undang common yang lapuk. Adalah disyorkan supaya jadual 
untuk mengenal pasti peraturan pengurnsan dalaman disediakan; perlindungan 
disediakan untuk undang-undang baru 'resolusi tertulis' dan ketiadaan AGM; terma 
dalam peraturan dividen ditakrifkan dan pembatalan keputusan undang-undang 
common yang lapuk. 

Kata Kunci: Pemegang Saham Minoriti dalam Syarikat Persendirian, Peraturan Yang 
Boleh Diganti, Resolusi Tertulis, Peraturan Dividen, Akta Syarikat 
2016. 
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ABSTRACT 

The Companies Act 2016 (CA 2016) introduces novel laws affecting minority 
shareholders in private companies who are neither involved in its management nor on 
its board of directors. The law on shareholders' meetings is changed by the absence of 
annual general meeting and the passing of resolution by a written resolution procedure 
without holding a meeting. The CA 2016 also introduces a new corporate governance 
system which is confusing and a stricter rule for payment of dividends. The purpose 
of this study is to examine the effects of the changes, in the law on shareholders' 
meetings, corporate governance system and the dividend rule, on the minority 
shareholders in private companies. The methodology employed is library-based 
research that relates to those areas of law under the CA 2016 by comparing it with 
similar laws in the Commonwealth countries and the Companies Act 1965 (CA 1965). 
It reveals that, on the corporate governance system, the CA 2016 has opted for internal 
management rules known as Replaceable Rules, governing the relationship between 
shareholders and directors, which are located all over the Act without any guidance to 
identify them, which is a clear disadvantage to the minority shareholders in knowing 
their rights as compared to Table A under the CA 1965. The novel laws on meetings 
provide for 'written resolution' procedures enabling resolutions to be passed without 
a meeting so long as the requisite number of members have agreed to it, which allows 
for possible abuse by the controlling shareholders in passing a resolution without any 
debate. Another novel law dispenses with the requirement of annual general meeting 
(AGM), thus, disregarding its importance as an accountability mechanism by the 
directors to the shareholders. Finally, payment of dividends are hampered by the rules 
which relied on undefined terms such as 'profits' and 'debts due' ; and outdated 
common law case decisions. It is recommended that a table to identify the internal 
management rules be provided; safeguards be in place for the novel laws of ·written 
resolution' and absence of AGM; terms in the dividend rule be defined and the reversal 
of outdated common law decisions. 

Keywords: Minority Shareholders in Private Companies, Replaceable Rules, Written 
Resolution, Dividend Rule, Companies Act 2016. 
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CHAPTER ONE 

INTRODUCTION 

1.1 Background of the Study 

Company law has generally favoured the controlling shareholders in private 

companies who are also its directors. Any changes in the company law need to be 

evaluated on its effect on the minority shareholders particularly in regard to meetings 

where decision-making is made, payment of dividends and the internal management 

rules which govern the relationship among shareholders and the directors. The aim of 

this study is to examine those issues in Malaysia with regard to the provisions of the 

Companies Act 2016 with comparison to the previous law, the Companies Act 1965. 

1.1.1 Companies Act 2016 (CA 2016) 

In Malaysia, the Companies Act (CA 2016), which was gazetted on 15th September 

2016,1 represents a comprehensive overhaul of its company law. It was announced by 

the Companies Commission Malaysia (CCM) that the CA 2016 came into force on 

31st January 2017.2 

1 The CA 2016 was tabled and passed in the Dewan Rakyat (House of Representatives) on 4th April 
2016 and the Dewan Negara (House of Senates) on 28th April 2016. 

2 The announcement on the enforcement of the CA 2016 was made on the website ofCCM. 
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In the past, the changes made to the previous company law, being the Companies Act 

1965 (CA 1965), were done on a piecemeal basis, in order to address specific problem 

areas of the law.3 Overall, there was a lack of coordination in the changes made to the 

law regulating companies. This meant that although there were changes made to the 

law, the basic structure or framework of the Companies Act of more than 50 years, 

having being enacted in 1965, remained in place until 30th January 2017. 

In other parts of the Commonwealth, notably Australia, New Zealand, Singapore and 

the UK, which shared a common company law ancestry with Malaysia,4 the law 

relating to companies have undergone major changes in order to modernise the law, to 

keep pace with the developments in business and to meet the demands of corporate 

governance. 5 

https:/ /www .com.my/en/announcement/announcement-enforcement-date-companies-act-2016 
(accessed on January 31, 2017). 

3 Anil Joshi, "An Insight to Corporate Law Reform in Malaysia.": 4, available at: 
www.ssm.com.my/en/clrc/articles/CLRC Art 1 (accessed on September 8, 2016). Some of the previous 
piecemeal changes made to the CA 1965, which are retained by the CA 2016, came via the Companies 
(Amendment) Act 2007 in the form of the business judgment rule (section 132(1B)). It affords a legal 
defence for a company director who is able to satisfy the required conditions with regard to the exercise 
of his decision-making with responsibility, honesty and in the best interest of the company as observed 
in Ruzita Azmi and Adilah Abd Razak, "Paradigm shift or mere codification of law: a review of 
directors' duties in Malaysia." CLM38, no. 2 (2012): 251,264. 

4 H.A.J. Ford, R.P. Austin and LM. Ramsay, Ford's Principles of Corporation Law. 10th ed. 
Australia: Butterworths, (2001): 43, said that: 

The Australian uniform legislation provided the model for the CA 1965 of 
Malaysia and the Companies Act 1967 of Singapore. 

Similarly, the Supreme Court in Indo Malaysia Engineering Co Bhd v Muniandy Rengasamy & Co, 3 
MLJ 301 (1990): 305, observed that:-

W e are not unmindful that our Companies Act was modeled upon the United 
Kingdom Companies Act 1948 and the Australian Uniform Companies Act 1961 
and we think that it is proper to give these textbooks authorities due consideration. 

5 The term, corporate governance is now universally accepted as associated with effective 
performance of a company and the management of the distribution of power within the company. An 
extensive exposition of this topic has been covered in the book, Rashidah Abdul Rahman and 
Mohammad Rizal Salim, Corporate Governance in Malaysia - Theory, Law and Context. Selangor: 
Sweet & Maxwell, 2010. In Malaysia, a High Level Finance Committee was set up to establish a 
framework for corporate governance. In its report released in 1999, corporate governance was defined 
as: 
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In view of the changes taking place in other Commonwealth countries,6 it was timely 

to comprehensively review the company law in Malaysia with the objective of 

transforming the law so as to ensure better corporate governance and improve the ease 

of doing business as well as reducing the operation and compliance costs. 

Such evolutionary changes to the company law are inevitable given the competitive 

climate to attract foreign investors which are faced by the countries in the ASEAN 

region.7 For instance, Singapore, in 2004 legislated for a one-shareholder/director 

company which is now only being introduced into Malaysia through section 9 of the 

CA 2016. 8 This new law represents a departure from the long standing tradition of a 

minimum two shareholders/directors company. 

1.1.2 Company law reform and the Companies Act 2016 (CA 2016) 

CCM established the Corporate Law Reform Committee,9 ("CLRC") on 17th 

IversItI Utara a ays1a 

the progress and structure used to direct and manage the business and affairs of 
the company towards enhancing business prosperity and corporate accountability 
with the ultimate objective of realizing long term shareholder value, whilst taking 
into account the interests of other stakeholders. 

The topic of Corporate Governance and the minority shareholders in a private company is covered in 
Chapter 2. 

6 The respective Companies Act in the UK; Australia; Singapore; New Zealand and Hong Kong had 
undergone substantial changes in 2006; 2001; 2014; 1993 and 2014 respectively. 

7 ASEAN is an acronym for Association of South East Asian Nations, comprising of 10 member 
countries being: Brunei, Cambodia, Indonesia, Laos, Malaysia, Myanmar, Philippines, Singapore, 
Thailand and Vietnam. 

8 A new section 20A was introduced by the Companies (Amendment) Act 2004 so as to "provide 
more flexibility for the business community'' as stated in Walter Woon on Company Law. Revised 3rd 
ed. General Ed. Cheng Han Tan. Singapore: Sweet & Maxwell, 2009: 225. 

9 The CLRC was established pursuant to sections 17 and 19 of the Companies Commission of 
Malaysia Act 2001, available at: https://www.ssm.com.my/en/clrc/history (accessed on January 31, 
2017). The tasks entrusted to the CLRC were divided and given to five Working Groups which 
comprised of representatives from various regulatory bodies such as CCM, Bursa Malaysia and the 
Securities Commission, corporate law academicians, prominent lawyers, accountants and company 
secretarial practitioners. 
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December 2003, to undertake the task of company law reform, which resulted in 

several reports being published, in the form of a series of Consultative Documents. 

Other than those reports, it was said that, in Malaysia, 'no comprehensive study has 

been undertaken on the CA 1965 since its enactment in 1965' .10 

The company law reform was initiated by CCM with the carrying out of an extensive 

review of the then company law in Malaysia against the backdrop of changes made in 

other Commonwealth countries. In view of the lack of any local studies being done on 

the CA 1965 especially those based on a critical evaluation, the CLRC heavily relied 

on the studies made in other Commonwealth countries during their respective 

company law reform exercises and with the benefits of those studies, the CLRC made 

recommendations for changes which culminated in the CA 2016. 

It is notable that the scope of review of the company law assigned to the CLRC 

emphasized on giving particular attention to the law reform studies done in the United 

Kingdom (UK) Company Law Review, "Modem Company Law for a Competitive 

Economy" .11 The targeted approach was to adopt the initiatives undertaken in those 

international settings and have them adapted to suit the "Malaysian corporate and 

business environment". The aim of the company law reform exercise was primarily to 

reduce "compliance cost in general and in particular for private companies" .12 

On reflection, given the objectives of the company law reform, it is not a surprise that 

10 Joshi, An Insight, 1. 
11 CLRC and Scope, available at: https://www.ssm.corn.my/en/clrc/scope (accessed on January 31, 

2017). 
12 Ibid 
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certain provisions applicable only to private companies such as the doing away with 

annual general meetings and the use of written resolutions in place of physical 

meetings, were incorporated in the CA 2016, so as to reduce compliance and operation 

costs but at the costs to the minority shareholders in private companies limited by 

shares in terms of reduced protection of their rights and interests. 

1.2 Statement of the Problem 

The CA 2016 brings with it major reforms to the company law landscape, more so for 

private companies which has a limit on its membership not exceeding fifty. 13 Some of 

those reforms for private companies include "written resolution", 14 and "no annual 

general meeting (no AGM)", 15 which are novel in Malaysia. 

The reforms made are said to be done to ensure that the company laws are "up-to-date, 

competitive and designed to allow the local corporation to be 'global' in nature."16 

These sentiments are similarly shared by professionals in company law practice in 

Malaysia.17 In addition, when the Companies Bill 2015, the prelude to the CA 2016, 

was tabled in the Dewan Negara (House of Senate), the Minister, explained that the 

Companies Bill 2015 was necessary to modernise the law for the business community 

in Malaysia so as to make it easier to conduct business, reduce operational costs 

13 Section 42 CA 2016 
14 Section 306 CA 2016 
15 The CA 2016 only requires public companies to hold Annual General Meeting (AGM) under 

Section 340. This means that there is no legal requirement for a private company to hold AGM. 
16 Review of the Companies Act 1965 - Final Report by Corporate Law Reform Committee, available 

at: www.maicsa.org.my/download/technicaVtechnical cir final report.pdf (accessed on January 1, 
2017). 

17 New Companies Act a game changer for corporate governance - The Edge Financial Daily dated 
3pt October 2016 at p 8, available at: tefd.theedgemarkets.com/2016/SKY/2016103lv5ymkl.pdf 
(accessed on October 31, 2016). 
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through simplification of laws and deregulatory measures. 18 

The CA 2016 was enacted after studies were made on a comparative basis of study on 

company law reforms in other Commonwealth countries such as the United Kingdom 

(UK), Australia, Singapore and New Zealand. Of all the models available from other 

Commonwealth countries, the UK company law model was chosen for the law reform 

changes made for private companies which are now incorporated in the CA 2016. 

However, Cheffins has argued that the attention given to the interests and protection 

of minority shareholders is not an important corporate governance topic in the UK. 19 

Other writers, Bartlett and Chandler,20 have criticised the Cadbury and Hampel 

Committees,21 for neglecting the private shareholder in their reports on corporate 

governance in the UK. 

18 YB Dato' Seri Hamzah Bin Zainudin, Minister, Ministry of Domestic Trade, Co-operatives and 
Consumerism, on 28-4-2016, Hansard Report (Perbahasan Dewan Negara, Parlimen Ketiga Be/as, 
Penggal Keempat, Mesyuarat Pertama, Bil 9, 28 April 2016):37, stated: 

Tuan Yang di-Pertua, berikutan kajian menyeluruh yang disokong oleh proses 
konsultasi yang komprehensif, Rang Undang-undang Syarikat yang dicadangkan 
ini menyediakan sebuah kerangka perundangan moden untuk komuniti 
perniagaan di Malaysia. Rang undang-undang ini akan menghapuskan prosedur
prosedur lapuk serta mengurangkan kos pematuhan melalui konsep 
pemudahcaraan atau simplification of laws and deregulatory measures. 

19 Brian R. Cheffins, "Minority shareholders and corporate governance." Company Lawyer 21, no. 2 
(2000): 41. 

20 S.A. Bartlett and R.A. Chandler, "The Private Shareholder, Corporate Governance and the Annual 
Report." JBL (1999): 415, 415-416 

21 The Cadbury committee was established in May 1991 in the UK to investigate the result of several 
high profile company collapses and is concerned primarily with protecting widely dispersed 
shareholders against Directors and managers. The Cadbury Report was published in December 1992 
to address the Financial Aspects of Corporate Governance - Report of the Cadbury Committee on The 
Financial Aspects of Corporate Governance, available at: www.ecgi.org/codes/documents/cadbury.pdf 
(accessed on February 3, 2017). The Hampel Committee was set up in November 1995 to review the 
corporate governance system laid down by the Cadbury Report. The Hampel Report was published in 
January 1998 - Final Report of the Hampel Committee on Corporate Governance, available 
at: www.ecgi.org/codes/documents/hampel.pdf (accessed on February 3, 2017). Another report under 
review in the Hampel Report was the Greenbury Report. The Greenbury Committee was set up in 
January 1995 in respond to public and shareholder concerns about Directors' remuneration. The 
Greenbury Report dated 17t1t July 1995, Report of the Committee on Directors available at: 
www.ecgi.org/codes/documents/greenbury.pdf (accessed on February 3, 2017). 
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It is noteworthy that Kahn-Freund as long ago as in 1944 wrote that one of the 

problems connected with company law reform was to have regard to the "perennial 

conflict of interest between those responsible for the management of the business and 

those dependent on the assistance of the law for the safeguarding of adequate 

information and enforceable minority rights."22 In short, the company law reformers 

must take into consideration the interests and rights of minority shareholders who are 

not in control of the management of the company and are dependent on the law for 

their protection. This was evidently absent in the UK company law model for private 

companies which has been adopted in Malaysia without any reservations. 

The number of private companies incorporated in Malaysia per year amount to 99 per 

cent of the total locally registered companies. Companies Commission of Malaysia 

(CCM),23 provided the following statistics on private companies incorporated annually 

as shown in Table 1.1. 

Table 1.1 

Locally incorporated private companies per year 

Total New Companies Private Companies Private Companies 
Incorporated Incorporated Incorporated 

(Local) (Local) (Local) in percentage 

2012 45,366 45,249 99 

2013 46,249 46,157 99 

2014 49144 49 040 99 
Source: (CCM annual report 2014: 182) 

22 0. Kahn-Freund, "Some Reflections on Company Law Reform." MLR (1944):54, 54. 
23 Available at: 

http:/ /www.ssm.eom.my/sites/default/files/annual report/CCM%20annrep%202014 FA eng 0.pdf 
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The principal rights of a shareholder include his right to vote at a meeting, 24 appoint 

and remove directors,25 and receipt of dividends which are declared.26 In a private 

company where the controlling shareholders are also the directors, their rights are very 

much protected. However, in the context of the minority shareholders, the 

enforcement of their rights come into question. 27 

The minority shareholders, without the assistance of the law enacted under the CA 

2016, would have to overcome the principles laid down in Foss v Harbottle, 28 being:-

1. The non-interference of courts on the acts of directors which can be ratified 

in general meetings; and 

II. The company is the proper plaintiff for wrongs done to the company. 

(accessed on January 1, 2017). The annual reports ofCCM for the following years 2015, 2016 and 2017 
do not offer similar information on the incorporation of local companies. 

24 Section 293 of the CA 2016. The fundamental right of a shareholder to vote has been observed by 
Edgar Joseph Jr (as he then was) in Lim Hean Pin v Thean Seng Co Sdn Bhd & Ors, 2 MLJ 10 (1992): 
34. 

25 Sections 202(2) and 206 (1) (a) of the CA 2016 respectively. 
26 Bondv Barrow Haematite Steel Co, 1 Ch 353, (1902); BSN Commercial Bank (M) Bhdv River View 

Properties Sdn Bhd, 1 MLJ 872 (1996): 883. 
27 Philip T.N. Koh, "Principles, practice and prospects of corporate governance: the Malaysian legal 

framework." ICCLR [1998]: 291,297 - "the issue of enforcement of shareholders' rights arises only in 
the context of the minority shareholders; the majority shareholders can call a general meeting to dismiss 
directors but with concentration of share-ownership many corporations have majority shareholders who 
are also directors". 

28 67 ER 189 (1843). The courts in Malaysia have followed the principle of non-interference with 
matters relating to the internal management of companies: Owen Sim Liang Khui v Piasau Jaya Sdn 
Bhd & Anor, 1 MLJ 113 (1996):124. However, the courts do interfere in certain circumstances but the 
minority shareholder faces the unenviable task of bringing his case within one of the exceptions which 
were summarised by Edgar Joseph Jr (as he then was) in Tan Guan Eng v Ng Kweng Hee, 1 MLJ 487 
(1992), one of which is 'fraud on the minority'. Gower in his book, Principles of Modern Company 
Law. 5th ed. London: Sweet & Maxwell, 1992: 647 regarded 'fraud on the minority' as an elusive 
concept. One of the determinants of 'fraud' is the bona fide test- whether the act was done bona fide 
in the interest of the company. In Paidiah Genganaidu v Lower Perak Syndicate Sdn Bhd, 1 MLJ 220 
(1972): 22, the Federal Court observed that: ' ... it is not always easy to know as a fact whether or not a 
particular resolution is or is not bona fide for the benefit of the company as a whole in order that it is a 
fraud on the minority.' Although the statutes [sections 181A-E, CA 1965 and sections 347 - 350, CA 
2016] have gone some way to alleviate the problems of the minority shareholder, yet he still has to bring 
the matter to court to seek its assistance, which is a daunting task against the might and resources of the 
controlling shareholders/directors. 
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It is recognised that the minority shareholders face the prospect of expropriation from 

the controlling or majority shareholders. The expropriation is also known as 

'tunneling' which "refer to the transfer of resources out of a company to its controlling 

shareholder",29 who is also involved in the management of the company. 

The types of expropriation may be committed in the following manner:- 30 

(1) "putting less-than-qualified family members, friends, and cronies in key 

positions"; 

(2) "purchasing supplies and materials at above-market pnces or selling 

products and services at below-market prices to organizations owned by, or 

associated with, controlling shareholders"; and 

(3) "engaging in strategies which advance personal, family, or political 

agendas at the expense of firm performance such as excessive diversification". 

Since different shareholders in the same company may have different views as to how 

the company is to be run and how their interests would be affected, the controlling 

shareholders will utilise their control of the company to maximise their advantages 

even if it is detrimental to the value for the minority shareholders. According to 

Nenova,31 there is a probability that the controlling shareholders will try to extract 

private benefits of control. 

29 Simon Johnson. Rafael La Porta, Florencio Lopez-de-Silanes and Andrei Shleifer, "Tunneling." The 
American Economic Review 90, no. 2 (2000): 22, 22. 

30 Michael N.Young, Mike W. Peng, David Ahlstrom, Garry D. Bruton and Yi Jiang, "Corporate 
Governance in Emerging Economies: A review of the Principal-Principal Perspective." Journal of 
Management Studies 45, (2008):196, 201 

31 Nenova, T., "The Value of Corporate Voting Rights and Control: A Cross Country Analysis." 
Journal of Financial Economics 68, (2003): 325. 
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The CA 2016 has introduced novel areas of law which are only applicable to private 

companies, namely, "written resolution" and no AGM. The procedures on written 

resolutions allow a resolution to be passed without any physical meeting by merely 

circulating the resolution to the members to gather sufficient agreement in the case of 

ordinary resolution by a majority of the members eligible to vote and for special 

resolution by seventy-five per cent of the members eligible to vote. The use of the 

written resolution will enable the majority or controlling shareholders to pass any 

resolution without having to engage the minority shareholders in a physical meeting. 

In section 340, the CA 2016 only requires public companies to hold AGMs. This 

means that private companies need not hold an AGM in any calendar year which will 

result in minority shareholders being denied the opportunity of facing and questioning 

the directors who are also the majority or controlling shareholders on the performance 

of the company and directors which are reflected in the financial statements. Other 

usual business conducted at an AGM include the appointment of directors in place of 

retiring directors and the payment of dividends. 

Another change brought about by the CA 2016 is that the Table A internal management 

rules which apply by default and are often adopted by the private companies are now 

replaced with replaceable rules (RR) which are found all over the Act and the minority 

shareholders who need to know his rights or the obligations of the directors/controlling 

shareholders are not given any table to locate the RR. The only indication that the rules 

are RR are with the use of certain phrases in the provisions of the Act, such as "unless 
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otherwise provided in the constitution",32 which will make it difficult for minority 

shareholders to know their rights in the company and redress for any grievances 

against the directors/controlling shareholders. 

Finally, the CA 2016 has retained the law on the payment of dividend in that it must 

be paid out of "profits",33 without offering any definition for the term and generally, 

the courts are reluctant to offer much assistance in this area except that they will refer 

it to the businessmen. In addition, the CA 2016 has added a further requirement in that 

payment of dividends is premised on the company being "solvent",34 at the time of the 

payment but without offering any definition of the term. The lack of any definition for 

both terms, "profits" and "solvent", will make it difficult for the minority shareholders 

m private companies to challenge any decision of the controlling 

shareholders/directors on the matter of payment of dividends. 

It is obvious that the provisions in the CA 2016 in relation to private companies were 

drafted with the intention of facilitating the ease of doing business,35 and reducing the 

costs of compliance and operation through the simplification of laws and deregulatory 

measures. In doing so, it appears that the interests of minority shareholders have been 

overlooked and earlier protective measures under the CA 1965 have been sacrificed. 

As such, it is the primary task of this research to analyse and evaluate the provisions 

32 See section 293(1). 
33 Section 13 l. 
34 Ibid. 
35 "Doing business with ease - Changes to Companies Act positive for entrepreneurs and SMEs" -

Starbiz, Thursday, 2nd February 2017; and "Increasing the ease of doing business in Malaysia" -New 
Straits Times, Saturday, 4th February 2017. 
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in the CA 2016 affecting private companies and its potential impact on the rights and 

interests of the minority shareholders being non-controlling shareholders. 

It is therefore important that a serious study is being done to analyse and evaluate the 

position of the minority shareholders in private companies in respect of their rights 

and interests under the CA 2016 and in the process of doing so if it is discovered that 

the rights and interests of the minority shareholders are being eroded, then to explore 

whether any mitigating measures are available or whether any reforms to the law are 

needed, which could be in the form of 'regulatory strategies' and 'governance 

strategies' . 

It is said that, "Regulatory strategies are prescriptive; they dictate substantial terms 

that govern either the content of the agent-principal relationship, or the formation or 

dissolution of the relationship. By contrast, governance strategies build on the 

elements of hierarchy and dependency that commonly characterize agency 

relationships; they attempt to protect principals indirectly, either by enhancing their 

power or by molding the incentives of their agents".36 Regulatory strategies will relate 

to the terms of entry into the company or exit from the company in the form of rights 

of transfer of shares. Governance strategies will involve the power to select or remove 

directors or power of shareholders to intervene in the management of the company. 

Some of those strategies will, of course, need to be modified to take into account that 

the relationship in a private company, for this research, being that of controlling 

36 Reinier R. Kraakman, Paul Davies, Henry Hansmann, Gerard Hertig, Klaus J. Hopt, Hideki Kanda 
and Edward B. Rock, The Anatomy of Corporate Law - A Comparative and Functional Approach. 
Oxford: Oxford University Press, 2004: 23. 
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shareholders and minority shareholders, is that of Principal-Principal and not 

Principal-Agent. The agency theory identifies the shareholders who provided capital 

to the company as the Principal and the directors as the Agent who are engaged to run 

the company,37 however in the case of a private company, where the directors are the 

controlling shareholders, then the relationship between the directors/controlling 

shareholders and the minority shareholders are that of Principal-Principal.38 

1.3 Research Questions 

Having identified the several research problems associated with minority shareholders 

in private companies under the CA 2016, this study will address the following research 

questions surrounding the changes made to the CA 2016 and its application to the 

minority shareholders in a private company in Malaysia in relation to the corporate 

governance system, meetings and dividend payment: 

1. To what extent is the replaceable rules under the CA 2016 a better corporate 

governance system than Table A under the CA 1965 for minority shareholders in a 

private company? 

2. How does the replaceable rules and other provisions under the CA 2016 protect 

the minority shareholders in a private company relating to meetings as compared to 

the CA 1965? 

3. To what extent is the dividend rule relating to minority shareholders in a private 

37 Rashidah Abdul Rahman and Mohammad Rizal Salim, Corporate Governance in Malaysia - Theory, 
Law and Context. Selangor: Sweet & Maxwell, 2010: 23. 

38 Yi Jiang and Mike W. Peng, "Principal-principal conflicts during crisis." Asia Pacific Journal of 
Management 28, no. 4 (2011): 683,684. 
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company improved under the CA 2106 as compared to Table A under the CA 1965? 

1.4 Research Objectives 

The objectives ofthis research are as follows: 

1. To compare the corporate governance system for minority shareholders in a private 

company for replaceable rules under the CA 2016 and Table A under the CA 1965. 

2. To study the replaceable rules and other provisions under the CA 2016 and the CA 

1965 regarding protection to minority shareholders in a private company relating to 

meetings. 

3. To compare the dividend rule under the CA 2016 and Table A under the CA 1965 

in relation to minority shareholders in a private company. 

1.5 Significance of the Study 

Companies limited by shares are generally of two types - private and public. Under 

section 2 of the CA 2016, private company means either a company which was 

incorporated as a private company under the CA 1965 or a company incorporated as a 

private company under this 2016 Act. A common feature of a private company under 

the CA 2016 (section 42) and the CA 1965 (section 15) is that the limit of its 

membership is set at not more than fifty. 

Statistically about 99 per cent of the companies registered annually with the 

Companies Registry in Malaysia are private companies,39 but the attention of the 

39 The Annual Report 2014 ofCCM (Companies Commission of Malaysia) at 182, available at: 
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authorities have largely focused on the public companies especially those listed on the 

stock exchanges. 

Significantly, this study addresses the position of the minority shareholders in private 

companies, who are not its directors, as to their rights and interests under the CA 2016 

in relation to the corporate governance system with the introduction of Replaceable 

Rules in sharp contrast to Table A and the changes to the law and rules both for 

meetings and dividend for the sake of modernization of the law and ease of doing 

business in Malaysia. In addition, this study looks at the inadequacies of the law in 

meetings and dividend and subsequently provides reforms with recommendations to 

improve the position of minority shareholders in private companies while maintaining 

the modernized and ease of doing business aspect of the law. 

Consequently, this study will be of benefit to parties including but not limited to 

minority shareholders in private companies (incorporated before and after the CA 2016) 

professional practitioners such as company secretaries, accountants and lawyers as 

well as regulators and policy makers. 

1.6 Research Methodology 

1.6.1 Research Design 

The research design employed in this research is doctrinal. "Doctrinal research" has 

been defined as, "a detailed and highly technical commentary upon, and systematic 

http://www.ssm.com.my/sites/default/files/annual report/CCM%20annrep%202014 FA eng 0.pdf 
(accessed on January 1, 2017). The data covered the years for 2012, 2013 and 2014. 
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exposition of the context of legal doctrine".40 Therefore the approach taken in this 

research is based on describing, evaluating and analysing the specific provisions 

contained in the CA 2016 using historical and comparative methods by reference to 

case reports, wordings in the particular provisions in the Act and their interpretation 

as well as legal literature including but not limited to books, journals, Hansard Reports 

and law reform reports and relating it to established company law principles governing 

the rights and interests of shareholders especially that pertaining to the minority 

shareholders in a private company and the provisions in the CA 1965 and its Table A. 

1.6.2 Scope of the Study 

The scope of this study focuses only on certain provisions of the CA 2016, regarding 

the replaceable rules; dividend rule; "written resolutions" and "no annual general 

meeting" or related matters on meetings and their respective effects on the rights and 

interests of the minority shareholders in a private company in Malaysia. The scope of 

this study is limited as it looks at aspects of corporate governance on a limited basis 

by focusing it in relation to meetings and dividends for minority shareholders in private 

companies. On the matter of dividends, this study focuses on the lack of definition for 

the terms, "profits" and "solvent" and did not discuss other aspects which include 

financial statements, audit and internal control mechanism. In addition, this study did 

not take into account the size of the private companies as to its members, share capital, 

turnover and work force. 

40 Michael Salter and Julie Mason, Writing Law Dissertation. An Introduction and Guide to the 
Conduct of Legal Research. UK: Pearson, 2007: 49. 
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The analysis of the provisions in the CA 2016 will involve a comparison with other 

similar laws in the Commonwealth countries such as UK, Australia, New Zealand and 

Singapore and references will be made to the historical basis of the law under the CA 

2016 and the CA 1965 including its Table A. With the above methods being adopted, 

the analysis will reveal the problems faced by minority shareholders in a private 

company in Malaysia and enable the researcher to propose or identify workable 

solutions or mitigating measures which are to be included in the CA 2016 or may be 

adopted from provisions found in other Commonwealth countries. 

1.6.3 Types of Data 

For the purpose of this study, which is based on a doctrinal based approach, the 

researcher will rely on primary data in regard to the relevant provisions in the CA 2016, 

Companies Bill 2015 and Hansard Reports on parliamentary debates pertaining to the 

Companies Bill 2015 which culminated in the passing of the CA 201 6. 

The necessary primary data will also be sourced from case laws in respect of the 

relevant provisions under the CA 1965 and in the company law statutes in other 

Commonwealth countries. Those countries will also provide a source of relevant 

primary data in the form of similar provisions in their respective Companies Acts. 

Although the crux of the materials is from primary source, however the secondary data 

which can include texts, journal articles, government reports, policy documents, law 

reform documents and media reports,41 are also equally important in this work/thesis. 

41 Terry Hutchinson and Nigel Duncan, "Defining and Describing What We Do: Doctrinal Legal 
Research." Deakin LR (2012):83, 112. 
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As for secondary data, the researcher will refer to books, journal articles, law reform 

studies/reports or consultation papers, CCM' s annual reports and information from 

hard copies and CCM' s website for Malaysia and other Commonwealth countries as 

well as online sources for a better understanding and analysis of the documents in the 

primary data which cover both the CA 2016 and CA 1965, so as to arrive at a critical 

examination, evaluation and analysis of the relevant provisions in the CA 2016 which 

affect the minority shareholders in private companies in Malaysia. It will include 

secondary data covering similar provisions in the CA 1965 which now appear in the 

CA 2016. 

1.6.4 Data Collection Methods 

Having identified the types of data required to conduct this study, the primary data in 

the form of statutes are collected from Malaysia and other Commonwealth countries 

such as UK, Australia, New Zealand and Singapore. The statutes are either in 

published versions or those obtained from online sources such as from Malaysia (CCM 

or the Attorney General Chambers or Bar Council or Law Net); UK (UK government 

legislation database); Australia (Australian Government Federal Register of 

Legislation database); New Zealand (New Zealand legislation) and Singapore 

(Singapore Statutes Online). The Hansard Reports in Malaysia are sourced from the 

Parliament Portal (Portal Rasmi, Parlimen Malaysia). 

Other forms of primary data such as the relevant case laws from Malaysia and other 

Commonwealth countries are sourced from printed case law reports such as Malayan 

Law Journal, Current Law Journal, All Malaysia Reports, Singapore Law Reports and 
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Australian Company Law Reports/ Australian Corporations and Securities Reports. 

Access to online databases such LexisNexis, Westlaw and CLJ Law through electronic 

resources in the Universiti Utara Malaysia portal, enables the researcher to scour 

through the case law reports from the UK which was essential in the historical and 

comparative methods utilised in this research. Although the wealth of information is 

massive however for the purpose of this research, only the relevant and useful cases 

are selected. 

Due to the lack of research being done or materials being written on the topics 

undertaken in this research in Malaysia, it was necessary to gather secondary data 

published in other Commonwealth countries such as books, journal articles, academic 

papers and those from conference proceedings, online databases and internet sites. 

Useful online databases such as Heinonline, JSTOR, LexisNexis, Westlaw, Sage 

Research Method and Emerald Management Plus are accessed to gather the secondary 

data and will be done on a regular basis for updated materials. 

As for the secondary data from Malaysia, the obvious source is from the CCM website 

where important background information on the studies made in respect of the CA 

2016 in the form of 12 law reform consultation papers, the Final Report of CLRC and 

articles were retrieved, together with relevant information from CCM's annual reports. 

Those papers proved to be useful in revealing to the researcher the source of 

comparative studies being employed by the CLRC in finalizing their recommendations 

for the consultation papers. It is indeed enlightening with the revelation that 183 out 

of the 188 recommendations as contained in the Final Report of the CLRC, were 
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accepted by CCM.42 The recommendations then became 19 policy statements laying 

the foundation in the drafting of the Companies Bill which was passed as the CA 2016. 

This fortifies the researcher's reliance on the consultation papers as an important 

source of material for this research. 

The consultation papers prepared by the CLRC had referred to similar law reform 

studies made in other Commonwealth countries and a comparative method was used 

to examine the basis for the introduction of new laws in those countries which could 

be adopted or adapted in Malaysia. With this available information, those studies made 

overseas became an important source of secondary data for the purpose ofthis research, 

which are then gathered from the respective country's government databases in 

respective of their corresponding company law reforms. Data, both primary and 

secondary, based on similar or relevant provisions in the CA 1965 were also gathered 

for this study. 

1.6.5 Analysis of Data 

The analysis of collected data were done by employing several methods which are as 

follows:-

I. The descriptive method is used to examine and to explain the relevant provisions in 

the CA 2016. This method is to enable the researcher to describe the relevant sections 

in the Act as perceived by him which may provide a sound basis for analytical and 

42 Nor Azim.ah Abdul Aziz, "Managing corporate risk and achieving internal control through 
statutory compliance." Journal of Financial Crime 20, no.I, (2012):25, 33. (The author identified 
herself as from the Corporate Development & Policy Division, Companies Commission of Malaysia 
(CCM), Malaysia.) 
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critical research. 43 

2. The historical method is used to derive an understanding of, and the basis for, the 

introduction of certain provisions in the CA 2016 which may be linked to provisions 

in the CA 1965. It was noted by Gower that company law is one of the branches of 

law which cannot be properly understood without reference to its historical 

background. 44 It is also appropriate since the rationale for the draftsman to draft a 

statute, in a particular way, is often a result of his studies made of earlier statutes or 

of principles laid down or proposed in decided cases,45 particularly that of the CA 1965. 

This method is also useful in discovering the background of the CA 2016 with specific 

reference to the parliamentary debates held before the Act was passed .46 

3. A comparative method is useful in highlighting the different routes taken in 

legislating on a common topic in different countries in the Commonwealth, which had 

shared a common source of company law represented in their case laws, statutes and 

common law.47 In this regard, attention was also given to law reforms or mitigating 

measures which are undertaken in those countries to address the problems faced by 

minority shareholders in a private company as a result of the relevant provisions in the 

CA 2016. A comparative method may enable the researcher to examine similarities 

43 Anwarul Yaqin, Legal Research and Writing. Selangor: LexisNexis, 2007:15. 
44 L.B.C. Gower, Gower's Principles of Modern Company Law. 5th ed. London: Sweet & Maxwell, 

1992: 19. 
45 K.P. Ellinger and K.J. Keith, "Legal research: techniques and ideas.": 7, available at: 

https://papers.ssm.com/sol3/papers2.cfin?abstract id=2341274 (accessed on February 7, 2017) 
46 Ibid, 9. 
47 Ibid, 11, ' .... In the case of the comparison of some doctrines of company law, the research tends 

to suggest an approach to reform.' ............. 'That comparative research is a good means for 
introducing new ideas into a legal system is obvious.' 
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and dissimilarities between situations within the same legal system as between the CA 

2016 and the CA 1965, the common law system, as practised in the Commonwealth 

countries. 48 It will also compare the provisions in the CA 2016 and those in the CA 

1965. 

Having utilised the above methods, the collated data are then examined, analysed and 

evaluated using the analytical method and critical methods to enable the researcher to 

understand, evaluate, analyse and explain the strengths and weaknesses of the relevant 

statutory provisions coupled with the researcher's comments for the purposes set out 

in this research. Doctrinal research will also incorporate the analytical and critical 

methods as it is said to include that intricate step of reading, analysing and critically 

linking the new information to the known body oflaw.49 

1. 7 Limitation of the Study 

This study compares the corporate governance system in the replaceable rules under 

the CA 2016 and Table A under the CA 1965, while it also looks at the corporate 

governance issues of meetings and dividends from the aspect of minority shareholders 

in a private company. Any discussion on corporate governance is centered only on the 

lack of it relation to private companies and its minority shareholders who are not the 

directors irrespective of its size of membership, share capital, turnover or number of 

staff. 

The CA 2016 replaces the CA 1965 in its entirety and as a prelude to the replacement 

48 Yaqin, Legal Research, 18. 
49 Hutchinson, et al, "Defining and Describing", 113. 
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exercise, CCM set up the CLRC to conduct a law reform study of the old statute. 

Regrettably, two of the areas which are now part of the law in the CA 2016, being the 

replaceable rules and the dividend rule did not form part of the law reform review 

exercises. 50 In order to overcome this limitation, the researcher has to refer to studies 

or commentaries and case laws available in other common law jurisdictions relating to 

those issues and the case laws on the "Profits Test" under the CA 1965. 

1.8 Literature Review 

1.8.1 Introduction 

It is said that, "a researcher cannot perform significant research without first 

understanding the literature in the field". 51 A researcher therefore needs to undertake 

a review of the relevant literature pertaining to his/her research. The role and function 

of a literature review serves three purposes:-52 

1. It provides an examination of existing literature especially recent works and 

constitutes a starting point to identify the material relevant to the writer's research 

topic and to showcase his familiarity with his area of research; 

2. It provides the writer a platform on which he is able to evaluate with his own 

comments, the strengths and weaknesses of each existing academic writings as well as 

identify the appropriate methodologies to be employed; and 

50 See paragraphs 1.8.3.2 and .8.3.4 respectively. 
51 David N. Boote and Penny Beile, "Scholars Before Researches: On the Centrality of the Dissertation 

Literature Review in Research Preparation." Educational Researcher 34, no. 6 (2005): 3, 3. 
52 Chris Hart, Doing a Literature Review - Releasing the Social Science Research Imagination. 

London: SAGE Publications, 1998: 1-2, 9-14. 

23 



3. It allows the writer to identify the area in which his academic writing will differ 

from that of the other writers, in other words, finding the research gap in his area of 

research including proposals to remedy the identified weaknesses in the existing 

literature, thus making it an original contribution. 

On the amount of literature to be reviewed, there are either too much or too little 

literature in the area of research. Where the literature is in abundance, the researcher 

has to select those which are relevant, useful and if possible, the latest. On the other 

hand, where there is not much literature written on certain aspects of the topic of 

research, then the researcher can only review what is available. 53 Since certain aspects 

of the CA 2016 for the purpose of this research such as the replaceable rules, are new 

in Malaysia, the researcher can only review those foreign literature which are available. 

1.8.2 Definition of Operational Terminologies 

For the purpose of this research, the following operational terminologies are applicable: 

CA2016: 

The CA 2016 [Act 777] was gazetted on 15th September 2016. It has come into force 

on 31 st January 201 7, except for the provisions pertaining to corporate rescue 

mechanisms which came into force on !81 March 2018. Thus, the CA 1965 [Act 125] 

has been repealed. 

53 Yaqin, Legal Research, 45. 
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Corporate governance: 

Corporate governance is about achieving a balance between the rights and interests of 

controlling shareholders who are also the directors and the minority shareholders in a 

private company with members of 2 to 50, which is solvent. 

Minority shareholders: 

Minority shareholders mean those shareholders who are not the directors in a private 

company and who do not have control in the general meeting and board of directors. 

This is to be contrasted with the controlling shareholders who are directors and are in 

control of the company at both the general meeting and board of directors. 

Private company: 

The CA 2016 provides for two types of companies, public and private. By section 42 

of the Act, a private company must be a company limited by shares, shall not have 

more than fifty shareholders and shall restrict the transfer of its shares. However, for 

the purpose of this study, a private company on its number of shareholders shall be a 

minimum of two and a maximum of fifty and solvent, where the majority or controlling 

shareholders are its directors. 

Profits Test: 

A test which requires a company to distribute its dividends out of profits only. 

Replaceable rules: 

The replaceable rules are contained in the CA 2016 and deals with the internal 

management of a company. Each rule is placed specifically in the main section of the 
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Act which deals with a subject matter or topic. Similar in nature to the Table A model 

article of association, each replaceable rule applies by default of the company in 

excluding or modifying that rule in a Constitution. The internal management of a 

private company is governed by these rules together with certain mandatory provisions 

in the Act. 

Solvency Test: 

A test which requires a company to be solvent at the time of distribution of its 

dividends. 

Table A: 

The model articles of association of a private company is found in the Fourth Schedule 

to the CA 1965 and also known as Table A. Under this Act, if the private company 

defaulted in prescribing any articles which exist in Table A, then that article in Table 

A will apply by default. Table A regulate matters of internal management such as 

meetings of shareholders, directors, appointment and removal of directors and 

payment of dividends to the shareholders. 

1.8.3 Review of Literature 

1.8.3.1 Corporate Governance for Minority Shareholders in Private Companies 

In recent times, the term, corporate governance, is extensively covered in newspapers 

and electronic media and discussed in academic literature, books and conference 

proceedings more so, each time in the wake of financial and economic crisis. 
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The Asian economic crisis in 1997/1998 has generated huge interest in corporate 

governance. Among the various problems raised by The Organisation for Economic 

Co-operation and Development (OECD) is the expropriation of the rights of minority 

shareholders, which was regarded as the most serious. 54 Similar concerns were also 

raised on the protection of the rights of minority shareholders in the emerging countries 

in Asia. 55 Those concerns were borne out by evidence emerging from studies which 

showed that the conflict of interest is between the controlling shareholders with control 

over management of the company and the minority shareholders. 56 

The Malaysian government was also active in promoting corporate governance, after 

the economic crisis in 1997 /1998 and this was reflected in a Report on Corporate 

Governance, 57 which established a framework for corporate governance with 

recommended areas for reforms. 

The identified statutes for reforms included the CA 1965,58 where certain provisions 

relating to the exercise of powers by the directors such as section 132 on the duties and 

liabilities of directors was discussed. The issue of 'controlling shareholders', 59 was 

identified and discussed in general but the tone of it was directed at public listed 

companies where the term, 'control' in the context of the Malaysian Code on Take-

54 OECD 2003, 'White Paper on Corporate Governance in Asia', paper presented to The Asian 
Roundtable on Corporate Governance, Kuala Lumpur, Malaysia, 10th June 2003 at 6, available at: 
https:/ /www .oecd.org/corporate/ca/corporategovemanceprinciples/257 7 8905 .pdf ( accessed on March 
3, 2017). 

55 Stijn Claessens and Joseph P.H. Fan, "Corporate Governance in Asia: A Survey. " International 
Review of Finance 3, no.2 (2002): 71, 95. 

56 Ibid, 75-76. 
57 Report on Corporate Governance, February 1999 by High Level Finance Committee. 
58 Ibid, 43, ' .... almost every rule of corporate law and its practice are related to corporate governance.' 
59 Ibid, 132 - 136. 
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overs and Mergers was considered. 60 

There are several journal articles,61 covering the aspects of corporate governance in 

Malaysia. These literature are only relevant for discussion on the topic of corporate 

governance in general and some pertinent aspects relating to minority shareholders 

since they have largely focused on the topic in relation to public listed companies in 

Malaysia and the necessary reforms. The companies operating in Malaysia are mostly 

closely-held or concentrated companies which are known as private companies but the 

laws governing corporate governance are derived mainly from the Anglo-American 

model which focus on problems between directors and widely dispersed shareholders 

and are not appropriate for private companies in Malaysia. 62 Hence, corporate 

governance in the context of the Malaysian corporate sector which is important in the 

prevention of activities of controlling shareholders which are conducted against the 

interests of minority shareholders, 63 in private companies have to be identified and 

separately studied. There is an obvious gap in this area of corporate governance. 

60 Ibid, 133 para 2.3. 7. The foreword to the Report at p (ii) confirmed that the Report was prepared so 
as to address the issues associated with public listed companies. 

61 Lilian Miles and Mohammad Rizal Salim, "Corporate Governance Reform in Malaysia: An 
Institutional Theoretical Approach." Journal of Comparative Law 5, no. 2 (2010): 314; Kamini Singam, 
"Corporate Governance in Malaysia." Bond LR 15 (2003): 314; Tie Fatt Hee, "The Influence of 
Modernity, Modernisation and Postmodernism on Company Law Reform in Malaysia." Bond LR 15, 
(2003):285; Shanthy Rachagan and Aiman Nariman Mohd Sulaiman, "Controlling Shareholders: Issues 
and Challenges for Shareholders' Empowerment in Directors' Remuneration in Corporate Malaysia." 
Asian Journal of Comparative Law 9, no. 1 (2013): 267; and Pik Kun Liew, "The (Perceived) Roles of 
Corporate Governance Reforms in Malaysia: The Views of Corporate Practitioners", available at: 
http://repository.essex.ac.uk/8575/l/WP 08-10.pdf (accessed on December 25, 2016). 

62 Lilian Miles and Mohammad Rizal Salim, "Corporate Governance Reform in Malaysia: An 
Institutional Theoretical Approach."Journal of Comparative Law 5, no. 2 (2010): 314,319. 

63 Pik Kun Liew, "The (Perceived) Roles of Corporate Governance Reforms in Malaysia: The Views 
of Corporate Practitioners.": 10, available at: http://repository.essex.ac.uk/8575/l/WP 08-10.pdf 
(accessed on December 25, 2016). 
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The law has in general provided remedies for minority shareholders in the form of 

oppression or winding up and derivative actions. 64 Although those proceedings may 

provide a form of exit for minority shareholders but it can only be effected through the 

courts, an indirect participant in the company. It was emphasized by Rachagan, 65 that 

the corporate governance system in Malaysia is weak for the reason that the culture of 

the society in Malaysia is non-litigious with the affected minority shareholders being 

reluctant to take their grievances to court where the outcome of the litigation 

proceedings is dependent on the indirect participants like judges, lawyers and 

accountants who have no interest in the company of the affected minority shareholders. 

According to Rachagan, 66 the self-enforcement model as modified from the Black and 

Kraakman, 67 model has a place in the corporate governance system for minority 

shareholders in a private company in Malaysia. These will entail primarily the 

introduction of enforcement through a combination of voting rules and transaction 

rights through the active participation of the minority shareholders, which may be 

relevant in plugging the gap in corporate governance for the minority shareholders in 

a private company. 

Elsewhere, the writings on corporate governance abound, whether in the form of books, 

journal articles or reports such as the Cadbury Report which is regarded as establishing 

the modem concept of corporate govemance.68 However, these writings are based on 

64 Margaret Chew, Minority Shareholders' Rights and Remedies. 2nd ed. Singapore: LexisNexis, 2007. 
65 Shanthy Rachagan and Elsa Satkunasingam, "Improving corporate governance ofSMEs in emerging 

economies: a Malaysian experience." Journal of Enterprise Information Management 22, no. 4 (2009): 
468. 

66 Ibid, 478-481. 
67 Bernard Black and Reinier Kraakman, "A Self-Enforcing Model of Corporate Law." available at: 

https://ssrn.com/abstract=l0037 (accessed on February 11, 2017). 
68 Cally Jordan, "Cadbury Twenty Years On." available at: http://ssm.com/abstract=2116078 

(accessed on 16th February 2017). 
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the principal-agent relationship rather than the principal-principal relationship. 

Cheffins,69 has strongly criticised the recommendations made in the Cadbury Report 

and subsequent reports being the Greenbury and Hampel Reports as having diluted the 

protection enjoyed by minority shareholders and that these Reports are unsuitable for 

adoption in those countries outside UK and the USA. These views are shared by Len 

Sealy,70 who has written a series of articles criticising the UK company law reform 

programmes including the UK Companies Act 2006 in which a number of its 

provisions such as the 'written resolution' are being adopted in the CA 2016. 

The company law reforms which are now incorporated in the CA 2016 in the case of 

private companies furthermore allowed expropriation of the rights of minority 

shareholders in view of the majority rule in that the controlling shareholders have the 

majority or controlling voting power to appoint the directors to promote their own 

interests at the expense of the minority shareholders. 71 According to Hollington, 72 the 

general policy of the law of England provides for the application of the principle of 

majority rule for companies which is reflected in the companies' articles of association 

as a bargain among the shareholders. 

The predominant theory of company law is based on the principal-agent paradigm-

69 Cheffins, "Minority shareholders". 
70 Len Sealy, "Is the Companies Bill 2006 on target, or has it lost its way?" Co LN 18, (2006): 1; Len 

Sealy, "Directors' duties revisited." Company Lawyer 22, no. 3 (2001):79; Len Sealy, "No relief for the 
minority shareholder." Company Lawyer 16, no. 6 (1995): 178. 

71 Stijn Claessens, Simeon Djankov, and Larry H. P. Lang, "Who controls East Asian corporations 
and the implications for legal reform." [The World Bank, Washington DC, 1999], available at: 
http://siteresources.worldbank.org/EXTFINANCIALSECTOR/Resources/282884-
1303327122200/195claes.pdf (accessed on March 4, 2017). 

72 Robin Hollington, Hollington on Shareholders' Rights. Th ed. UK: Sweet & Maxwell, 2013: 4-6. 
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the agency theory. Company Law is analysed in terms of agency relationship such as 

the model identified by Berle and Means, 73 being a separation of ownership and control 

in a dispersed ownership vehicle or public company but not in the context of a vehicle 

having concentrated ownership as in a private or family-owned company. 

This observation is also shared by Young and Peng, 74 but they noted that in emerging 

economics, the prevalence of vehicle with concentrated ownership result in more 

frequent conflicts between its controlling shareholders and minority shareholders who 

are both principals in the private company. Therefore, this has led to further 

development of corporate governance from the perspective of conflict between 

principals and principals in the same company. In recent times, much attention have 

been given to such principal-principal conflicts by academic writers such as Peng and 

Sauerwald, 75 Jiang and Peng, 76 and Ladkani. 77 

The Agency Theory has its roots in the writings of Jensen and Meckling, 78 as well as 

73 Adolf A. Berle and Gardiner C. Means, The Modern Corporation & Private Property. Reprint ed. 
New Jersey: Transaction Publishers, 1991: 112-113. This edition contained an introduction by Murray 
Weidenbaum and Mark Jenson. The gist of the book is best summed up by the introducers at ix: 

Without using the term, Berle and Means show a keen awareness of the concern 
of modern "agency" theory: the interests of the directors and managers can diverge 
from those of the owners of the firm, and they often do so. This separation between 
ownership and control of a corporation through expanded ownership of the 
company creates what Berle and Means call the quasi-public corporation. The 
characteristics found in a quasi-public corporation are its tremendous size and its 
reliance on the public market for capital. 

74 Young, et al, "Corporate Governance", 196-197. 
75 Mike W. Peng and Steve Sauerwald, "Corporate Governance and Principal-Principal Conflicts." 

available at:https://www .utdalbs.edu/-mikepeng/documents/Pengl3CHAPTER Sauerwald PP .pdf 
( accessed on January 1, 2017) 

76 Yi Jiang and Mike W. Peng, "Principal-principal conflicts during crisis." Asia Pacific Journal of 
Management 28, no. 4 (201 I): 685. 

77 Radha Ladkani, "More than a Fair Share? Principal-Principal Conflicts in Emerging Markets: 
Evidence from India." available at: file:///C:/Users/User/Downloads/SSRN-id2311977.pdf or 
https://papers.ssm.com/sol3/papers.cfm?abstract id=23 l 1977 (accessed on January 11, 2017) 

78 M.C. Jensen & W.F. Meckling, "Theory of the Firm: Managerial behavior, agency costs & 
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Fama,79 but the theory is under siege from the viewpoints oflaw since it is difficult to 

reconcile with the settled law that the company is a legal entity separate from its 

shareholders at the same time each shareholder is under no fiduciary duty to each other 

and that the fiduciary duty is owed by a director to the company. 

Case reports from the countries in the Commonwealth including Malaysia on this area 

oflaw either to debunk or support the Agency Theory are scarce and reference is made 

to a House of Lords case, 80 where it is often cited to deny the Agency Theory. This 

case was cited by Andrew Keay, 81 for the proposition that directors owe their duties to 

the company only and his argument that the Agency Theory lacked any foundation in 

law. 

However, there are some case reports which have attached fiduciary duties of directors 

to shareholders. One of these limited cases is that of the judgment of Dixon J. in 

Australia's apex court, the High Court of Australia, in Richard Brady Franks Ltd v 

Price,82 where it was pointed out that a director owes fiduciary duty to the company 

and also, in a way, to the shareholders. This case was cited by the Supreme Court of 

New South Wales, Australia, in Brunninghausen v Glavanics,83 in its decision that 

such a duty is owed by the director to the shareholder in circumstances where it is not 

in conflict with the director's duty owed to the company. The English Court of Appeal 

ownership structure." Journal of Financial Economics 3, (1976): 305. 
79 E.F. Fama, "Agency Problems and the theory of the firm." Journal of Political Economy 88, (1980). 
80 Lonrho Ltd v Shell Petroleum Co Ltd 1 WLR 627 (1980): 288, 634. 
81 Andrew Keay, The Corporate Objective. UK: Edward Elgar Publishing Limited, 2011: 104-105. 

This aspect is discussed further in Chapter 2. 
82 58 CLR 112, (1937): 143. 
83 32 ACSR 294, (1999): [69]. 
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in Peskin v Anderson, 84 held that directors can owe fiduciary duties to shareholders in 

special factual relationship which exist between them. 

A common denominator in those cases are that the compames are closely-held 

companies or private companies. Since this research is about private companies in 

which on the one hand the directors themselves are the controlling shareholders and 

on the other hand are the minority or non-controlling shareholders, then the Agency 

Theory under such circumstances can be said to have a foundation in law where the 

law is prepared to ascribe fiduciary duties to be owed from directors to shareholders 

in closely-held companies or private companies. The dearth of case authorities on legal 

theories is not surprising given the courts' position that theories are best left to the 

academicians. 85 

1.8.3.2 Replaceable Rules and Table A 

The Table A model articles of association which appeared as the Fourth Schedule in 

the CA 1965 preceded that of the replaceable rules Constitution in the CA 2016, which 

was adapted from the company laws in Australia and New Zealand. Since 1965, until 

the CA 1965 was repealed on 3pt January 2017, the Table A model articles were 

unchanged. The Table A model articles were transplanted from the UK, by basing it 

on the UK Companies Act 1948 and the Australian Uniform Companies Act 1961. 

This was done because of British colonial legacy and the perception that it is an 

84 l BCLC 372, (2001). 
85 Lord Carnwath. a British Supreme Court judge in his speech. "From judicial to sliding scales -

where next for Wednesbury?", 12th November 2013, available at: http://supremecourt.uk/docs/speech-
13 l 112-lord-carnwath.pdf (accessed on February 10, 2017) had this to say: 

Perhaps we as judges should cut out the theorising and concentrate on doing justice 
in real cases. Where doing justice requires us to develop and refine new, more 

33 



efficient system. 86 In an ideal situation, the articles will provide a balance between the 

interests of the controlling shareholders and the minority shareholders. 87 

The articles of association of a company are the principal source of the shareholders' 

rights. 88 The articles apply by default and serve to regulate the internal management 

of the company. The source of these model articles started with the UK Companies 

Act 1856 and they have been an ever present since then with different UK Companies 

Act and different versions of Table A. The system of application of the model articles 

operate by default in the event of the company failing to have any prescribed articles 

of its own. 

The model articles served a useful purpose as they were designed for easy access so as 

to regulate the relationship between shareholders and shareholders, shareholders and 

directors, as well as directors and directors. Matters of such relationship include 

appointment and removal of directors, powers of directors, decision-making by 

shareholders and directors and payment of dividends. 89 In Malaysia, the model articles 

of association under the CA 1965 was provided by its Table A version which is similar 

specific principles, we should be willing to do so. Generally we should look to the 
academics to do the theorising, and to put our efforts into a wider context. That 
way, we can decide the cases, and then they can tell us what we really meant, so 
that we can make it sound better next time. 

86 Lilian Miles and Mohammad Rizal Salim, "Corporate Governance Reform in Malaysia: An 
Institutional Theoretical Approach." Journal of Comparative Law 5, no. 2 (2010): 314. 

87 Michael Bowen, Fox & Bowen on The Law of Private Companies. 2nd ed. UK: Sweet & Maxwell, 
1995: 65. 

88 Rosalind Nicholson, Table A Articles of Association. London: Sweet & Maxwell, 1997. A second 
edition of this book based on the UK 2006 Table A model articles of association was published in 2010 
but it is not available to the researcher. 

89 Derek French, Model Articles of Association for Companies. Oxford: Oxford University Press, 2009. 
The book includes the model articles of association for the UK Companies Act ranging from the 
versions in 1856, 1862, 1906, 1908, 1929, 1948, 1985 and 2008. 
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to that of both of the Table A model articles in the UK Companies Act 1948 and the 

Australian Uniform Companies Act 1961,90 and had been in use since 1965 except for 

newly incorporated companies under the CA 2016, which is in force on 3!51 January 

2017. 

The CA 2016 allows for companies incorporated under the CA 1965 to retain its 

articles of association as its constitution,91 but any article which is in conflict with the 

provisions in the new Act will be overridden.92 The new Act adopts the replaceable 

rules system practised under the Australian and New Zealand company law. 

In Australia, the replaceable rules essentially reflect the model articles contained in the 

old Table A to its Corporations Law. The objective of the move from Table A model 

articles to replaceable rules in the Corporations Act 2001 was said to simplify the 

procedures for setting up and running a company,93 and the replaceable rules system 

has been adopted in Malaysia. 

In Malaysia, the replaceable rules unlike the Table A model articles are not grouped 

together but are scattered all over the CA 2016 and are placed with the mandatory 

provisions based on topics, for instance, the replaceable rule on retirement of directors 

is placed in Subdivision 2 of Di vision 2 which deals with the topic of directors. 

90 The Supreme Court in Inda Malaysia Engineering Co Bhd v Muniandy Rengasamy & Co, 3 MLJ 
301 (1990): 305, observed that:-

We are not unmindful that our Companies Act was modeled upon the United 
Kingdom Companies Act 1948 and the Australian Uniform Companies Act 1961 
and we think that it is proper to give these textbooks authorities due consideration. 

91 Section 34 (c) CA 2016. 
92 Section 35(1) CA 2016. 
93 Jean Jacques du Plessis, James McConvill and Mirko Bagaric, Principles of Contemporary 

Corporate Governance. Australia: Cambridge University Press, 2005: 115. 
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Instead, different phrases, such as "Unless otherwise provided in the Constitution",94 

and "Subject to the constitution",95 are used to denote that the rules are indeed 

replaceable, which are unlike that of the version in the Australian statute where the 

replaceable rules are specifically identified as to their status. This haphazard system in 

the CA 2016 is not only a problem for the company secretarial practitioners but more 

so for the minority shareholders who may not have ready access to the company 

secretary who is appointed by the controlling shareholders. This is regrettable 

considering that the replaceable rules are regarded as part of a company's corporate 

governance rules and govern the rights and liabilities of shareholders.96 

On the other hand, in Australia, a table listing out all the replaceable rules in their 

company law statute is conveniently provided.97 It represents an improvement over 

the earlier replaceable rules model appearing in the New Zealand Companies Act 1993 

which suffers the same defect as the adopted model in the CA 2016. 

In any event, according to Hanrahan,98 the replaceable rules in Australia are more 

suited to unlisted public company where the shareholders are bound by the majority 

rule. In contrast, under the UK Companies Act 2006, there is one version of Table A 

model articles for a private company and another version for a public company which 

was not adopted in the CA 2016. 

94 Section 81(1) CA 2016. 
95 Section 106(2) CA 2016. 
96 Robert P. Austin and Ian M. Ramsay, Ford, Austin and Ramsay's Principles of Corporations Law. 

16th ed. Australia: LexisNexis, 2015: 203. 
97 Section 141, Corporations Act 2001. 
98 Pamela Hanrahan, Ian Ramsay and GeofStapledon, Commercial Applications of Company Law. 5th 

ed. Australia: CCH, 2004: 115. 
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1.8.3.3 Issues Relating to Meetings for Minority Shareholders in Private 

Companies under the CA 2016 

The investments made by both minority and controlling shareholders in a private 

company are the same based on a per share basis, but the position of minority 

shareholders is vulnerable due to their absence from the pedestal of power, being the 

board of directors who are appointed by the controlling shareholders and who are often 

themselves the subject of such appointment. From a position of power in both the 

board and in the general meeting, the controlling shareholders are able to dictate the 

direction or proceedings of the company such as the payment of dividends. 98 

Previously, the Table A model articles have offered assistance to the minority 

shareholders in providing limitations and safeguards on the manner of decision

making through physical meetings where the voice of even a single shareholder can 

be heard before a resolution is passed,99 except where the decision is unanimously 

made by a mere circular resolution signed by all shareholders. 100 Those are some of 

the ways in which assistance of the law are provided in safeguarding the rights and 

interests of all shareholders as is expected of a good corporate governance system for 

98 See section 211 of the CA 2016 where the directors are empowered to manage the business and 
affairs of the company and section 132( 1) where payment of dividends are authorised by the directors. 

99 See Table A where it provides for regulations on notice of meetings (regulation 45); quorum 
(regulation 47); poll (regulation 51); manner of voting (regulation 54) and proxy (regulation 59) to 
ensure that proper and adequate notice is given for a meeting to be held which must be quorate and a 
shareholder is to cast his vote either personally or by a proxy of his choice on a one vote per share basis. 
Hasani Mohd Ali, Zinatul A Zainol, Jady@Zaidi Hassim and Nor Hayati Abdul Samat, "Some Legal 
Uncertainties in Electronic Corporate Meetings." International Journal of Computer Theory and 
Engineering, 5 no. 2, (2013): 284, 284, 286-287, where the role played by notice of meeting and 
reasonable opportunity to participate in physical meetings by shareholders are regarded as matters of 
corporate governance which act as a 'check and balance' on the directors' management powers. 

100 See section 152A of the CA 1965. 
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meetings.101 

The shareholders' rights include the access to information and the right to propose 

matters at meetings. The importance of meetings to shareholders is to allow them to 

express their views and to decide the matters proposed at the meetings based on their 

votes.102 At the meeting, the views of the shareholders may have a bearing on its 

outcome. 103 What this amounts to is that meetings of shareholders is an essential part 

of corporate govemance.104 In addition, the rights of the shareholder to vote at 

meetings has been judicially observed in Malaysia as being fundamental. 105 

The new law of "written resolutions" in section 297 of the CA 2016 allows decisions 

to be made by shareholders without having a meeting, even though the meeting process 

is regarded as a corporate governance measure for decision-making, 106 merely by the 

majority or controlling shareholders signing the circulated resolution for an ordinary 

resolution and 75% of the shareholders signing, for a special resolution. This 

represents a significant and drastic change from the established law in the unanimous 

consent common law principle enunciated by Buckley J in the English case of Re 

Duomatic, 107 and which was reproduced in the previous law, in section 152A of the 

CA 1965, but the new law clearly abolished the previous law and in the absence of 

101 Nor Hayati Abdul Samat and Hasani Mohd Ali, "A legal perspective of shareholders' meeting in 
the globalized and interconnected business environment." Procedia - Social and Behavioral Sciences, 
172 (2015): 762, 763 where the shareholders' meeting is described as a vehicle to monitor the directors' 
conduct and to encourage directors' accountability. 

102 Tan Chong Teik v Gan Seong Chin@ Gan Chin & 5 Ors 1 AMCR (2014): 605, 615. 
103 Ralph Simmonds, "Why must we meet? Thinking about why shareholders meetings are required." 

C & SL! 19, (2001):506, 513. 
104 Ibid, 506: "The corporate governance movement puts great store by meetings." 
105 Lim Hean Pin v Thean Seng Co Sdn Bhd & Ors, 2 MLJ (1992): 34. 
106 Simmonds, "Why must we meet?", 506. 
107 2 Ch 365 (1969). 
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physical meetings, is an erosion of the rights of minority shareholders if adequate 

safeguards are not provided, more so when the law on shareholders' meetings as an 

aspect of corporate governance has been neglected. 108 

The exception to a decision by shareholders without having a meeting is the rule in Re 

Duomatic, 109 where the resolutions could be passed informally without any meeting if 

the shareholders unanimously agreed to it even if the assent was obtained at different 

times. The rule in Re Duomatic is regarded as a doctrine of waiver of formalities by 

all the shareholdersY0 This rule is an exception to the position that the decision

making at the general meeting of a company is made by meetings of shareholders who 

assemble together after the necessary formalities of notices of meetings are sent to 

them. For the protection of minority shareholders, there must be sufficient material 

and information to enable those shareholders to apply their mind to the resolution in 

question.111 While the rule in Re Duomatic allows decisions to be made expeditiously, 

at the same time safeguards are in place so that the rights of the minority shareholders 

are not expropriated by requiring unanimity in the votes when passing a resolution 

without a physical meeting of shareholders. 

Another new law in section 340 of the CA 2016 provides that only a public company 

need to hold annual general meeting (AGM) which means that a private company is 

108 Mohd Ali, et al, "Some Legal Uncertainties", 284. 
'°9 Ibid, 373: "Where it can be shown that all shareholders who have a right to attend and vote at a 

general meeting of the company assent to some matter which a general meeting of the company could 
carry into effect, that assent is binding as a resolution in general meeting would be." 

110 A. D. Lang, Horsley's Meetings - Procedure, Law and Practice. 6th ed. Australia: Le:xisNe:xis 
Butterworths, 2010: 292. 

111 Hollington, Hollington on Shareholders' Rights, 62. Bonham-Carter v Situ Ventures Ltd, BCC 
717 (2012). 
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not required to do so. The importance of an AGM can be seen from the perspective of 

a minority shareholder who is not involved in the management of the company. These 

are the type of scenarios where the private companies are not of the small type and 

where not every shareholder is a director. A common requirement of an AGM is for 

the directors to lay the audited financial statements before the shareholders who are 

then allowed to query the directors, the only moment when the directors and auditor 

are present at a meeting for such a purpose.112 The AGM can therefore be regarded as 

an accountability mechanism and a form of corporate governance. 113 

The required details as stipulated in the statute as to what are included in the audited 

financial statements further enhance the value of the AGM as a place where the 

directors are obliged to defend their position on the performance of the company to 

those shareholders who are not directors or in any way involved in management - an 

important aspect of corporate governance and accountability. 114 

Although, sections 257 and 258 of the CA 2016 require the company to circulate the 

financial statements within six months of its financial year end, yet the directors do 

not have to face the minority shareholders at a meeting unless it is called by 

shareholders with the requisite shareholdings. In this instance, the objective of having 

good corporate governance is defeated and the protection of interest of minority 

112 Chen Thim Wai. The Law on Shareholders ' Meetings - AGM andEGM PetalingJaya: LexisNexis, 
2014: 166-169. 

113 Carolyn J. Cordery, "The Annual General Meeting as an accountability mechanism", (2005): 2, 
available at: https ://www.victoria.ac.nzisacl/centres-and-institutes/eagtr/working-papers/WP23 . pdf 
(accessed on August 29. 2017). 

114 Loh Siew Cheang, Corporate Powers Accountability. 2nd ed. Kuala Lumpur: LexisNexis, 2002: 
208. 

40 



shareholder interest is further eroded. 115 

In company meetings, a great importance is placed on an AGM where it represents 

possibly the only time in a calendar year that the minority shareholders in a private 

company will meet the directors and be able to question them on the company's 

financial statements, the directors' performance and the company's business direction 

and prospects. It is also on this occasion that the shareholders can exercise their rights 

to vote on matters such as the election of directors, appointment of auditors and 

payment of dividends. 116 For private companies in Malaysia, the CA 2016 provide for 

"written resolution" which contradicts the rule in Re Duomatic, and further that AGMs 

is no longer a requirement, a further attenuation of the rights of minority shareholders. 

Ironically, the AGM requirement is retained for public companies, as a matter of 

corporate governance measures for the protection of the minority shareholders. 

The CLRC, 117 had reservations on the introduction of the novel law in both forms of 

written resolution and the exclusion of AGMs, for private companies and alluded to 

safeguards similar to those provided elsewhere such as in the Singapore Companies 

Act but surprisingly, the CA 2016 did not include such recommendations on the 

provision of safeguards, in the case where AGMs are excluded for private companies, 

to enable any shareholder to request that the company convene an AGM in a particular 

H
5 Simmonds, "Why must we meet?", 506: "The corporate governance movement puts great store by 

meetings." 
116 Ben Chan Chong Choon, Philip Koh Tong Ngee and Peter SW Ling, Chan & Koh on Malaysian 

Compa11JI Law- Prindp/es & Practice. 2nd ed. Petaling Jaya: Sweet & Maxwell, 2006: 635. 
117 A Consultative Document on Engagement with Shareholders [No. 3] [2006], available at: 

https://www.CCM.com.my/files/clrc/consultation documents/cd3.pdf (accessed on January 1, 2017) 
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year so as to protect the rights and interests of shareholders especially those in the 

minority. 

The protection of shareholders' legal rights is pertinent as to the types of rights that 

shareholders are entitled to, which are: the right to access on a regular basis to reliable 

information, the right to call general meetings, the right to propose matters at general 

meetings and the pre-emption rights on new share issues. 118 Added to those rights are 

the shareholders' rights to receive distribution such as dividends. 119 

The common complaints of minority shareholder are in relation to being deprived of 

dividend payment; restrictions on right of transfer of shares or exit from the company; 

pre-emption clause resulting in de facto compulsory acquisition; lack of information 

and exclusion from management. 120 The structure of a private company is such that 

the transfer of its shares is restricted. The issue is only to the extent and manner of the 

restriction on transfer. Often, the articles of association of a private company provide 

that the transfer of its shares are restricted by giving the directors the power to refuse 

registration of a proposed transfer of shares. 121 This type of articles ensure that the 

shares in the company remain within a family or amongst a selected group of 

associates, thus posing an exit problem for the minority shareholder who is unhappy 

with the way that the company is managed by the controlling shareholders. 

118 Kamini Singam, "Corporate Governance in Malaysia." Bond LR 15. (2003): 314. 
119 Aiman Nariman Mohd Sulaiman and Aishah Bidin, Commercial Applications of Company Law in 

Malaysia. 2nd Edition. Malaysia: CCR, 2005: 41 7. 
120 Elizabeth Boros, Minority Shareholders' Remedies. Oxford: Clarendon Press Oxford. 199 5 :5-7. 
121 Bowen, Fox on The Law of Private Companies, 66. The court in Re Swaledale Cleaners Ltd, 1 

WLR 1710 (1968): 1715, observed that: "A shareholder prima facie has a transferable right of property 
in his shares and that can only be taken away from him by an express prohibition in the articles of 
association". 
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1.8.3.4 Dividend Rule-Profits Test and Solvency Test 

A common complaint of the minority shareholder concerns the issue of dividends. The 

expected return on investments from shareholders is the receipt of dividends from the 

company but it is only available if the company's business is profitable. Hence, the 

rules on payment of dividends confined such payment to profits to ensure that the 

capital of the company is maintained. 122 The basic definition of profits is that it is 

derived from the revenue of a company after its expenses or costs are deducted from 

it. For this reason, the risk of expropriation of the rights of minority shareholders is 

high because the controlling shareholders cum directors are in a position to create high 

agency expenses or costs due to their self-dealings. Claessens and Fan, 123 in their 

survey of Asian developing countries found such high agency costs to be caused by 

low corporate transparency, relationship-based transactions and risky financial 

structures. In addition, Claessens and Djankov, 124 found a direct correlation between 

concentrated companies and low cash flow in Asian companies because the controlling 

shareholders had enriched themselves by failing or refusing to pay out dividends or 

transferring profits to other companies that they control. 

The uncertainties in meaning surrounding the term, "profits" from which it is made 

available for payment of dividends is an advantage to the controlling shareholders in 

122 E.A. French, "The Evolution of the Dividend Law of England", in Studies in Accounting, edited by 
W.T. Baxter and Sidney Davidson, London: The Institute of Chartered Accountants in England & 
Wales, 1977. 

123 Claessens and Fan, "Corporate Governance in Asia". 
124 Stijn Claessens, Simeon Djankov, Joseph Fan, and Larry Lang "Expropriation of Minority 

Shareholders: Evidence from East Asia." at 6, 
available at: https:/ /pdfs.semanticscholar.org/0812/3 8246b723d943 fd7c89a627fdl c3 l 4ece6f7 .pdf 
(accessed on March 4, 2017). 
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concentrated compames or private companies.125 These uncertainties enabled the 

controlling shareholders to manipulate the company's dividend policy to expropriate 

the rights of the minority shareholders either by withholding dividends to squeeze them 

or to pay out excessive dividends resulting in a deprivation of investment 

opportunities.126 The uncertainties are a result of the authorities failing to legislate a 

definition for the term, "profits" which then provided a fertile ground for litigation in 

courts.127 Further confusion is due to the term, "profits", which have been left to the 

courts to define and it has been adjudicated to include unrealised capital gain resulting 

from a bona fide revaluation of fixed assets, which is not gain derived from the 

company's trading activities and represents extraordinary gains.128 The lack of a 

definition for "profits" has been criticised.129 

The CA 2016 for dividend purposes provides that the dividend must be paid from 

"profits" (an old test) and that the company must be "solvent" at the time of paying 

the dividend (a new test),13° which is known as the Solvency Test. The new test is 

adopted despite a lack of literature or any discussion by the CLRC on the Solvency 

125 Maribel Saez and Maria Gutierrez, "Dividend Policy with Controlling Shareholders", [2015) at 
115-117, available at: http://din-online.info/pdf/thl6-l-5.pdf (accessed on March 4, 2017). 

126 Edward Rock, Hideki Kanda and Reinier Kraakman, "Significant Corporate Actions," in Reinier 
R. Kraakman, et al: The Anatomy of Corporate Law - A Comparative and Functional Approach. 
Oxford: Oxford University Press, 2004: 149. 

127 French, The Evolution. in Studies in Accounting, 325 in respect of the case, Dimbula Valley 
(Ceylon) Tea Co Ltdv Laurie Ch 353 (1961). 

128 Wai-Meng Chan and Devi S. Susela, "Convergence to international financial reporting standards: 
some implications for company legialation in Malaysia." The Company Lawyer 31, no. 3 (2010): 87. 

129 The term, 'profit' is not defined in the CA 2016 and a similar defect also appears in the CA 1965, 
which was the subject of criticism as being having to leave it to the directors in the light of accounting 
practice and to the courts by Wai-Meng Chan and Devi S, Susela, "Convergence to international 
financial reporting standards: some implications for company legislation in Malaysia." Company 
Lawyer (2010): 87. 

130 Sections 131-132, CA 2016. 
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Test or on the subject matter of dividend. 131 

In Malaysia, the only resemblance to the Solvency Test or rather an insolvency test is 

found in section 218 ( 1) ( e) of the CA 1965 which is in relation to the winding up 

process but the definition of the insolvency phrase, "unable to pay its debts" was 

defined in section 218 (2) (a) and is of no assistance to the Solvency Test for dividends. 

The Solvency Test is phrased as, "the company is regarded as solvent if the company 

is able to pay its debts as and when the debts become due within twelve months 

immediately after the distribution is made.", without any definition given for the 

words, "is able to pay its debts as and when the debts become due ... ". There are limited 

material published in Australia and New Zealand with some case reports dealing with 

the words used in the Solvency Test,132 such as 'debts'; 'due' and 'due and payable' 

which appear in the Australian version and in the New Zealand version. 

These cases are based on the solvency or cash flow test relating to provisions on 

insolvent trading and will be studied and analysed as to the possible meaning of the 

Solvency Test in Malaysia. 

Some of the pertinent case reports from Australia and New Zealand which need to be 

m Chan Wai Meng and S. Susela Devi, "Malaysia's Dividend Rule: A Blot on Corporate 
Governance?", Accountants Today, September 2009:26, 26; and Reform in the Malaysian Corporate 
Landscape - Key Highlights under the New Companies Act at 9, available at: 
https://www2.deloitte.com/content/dam/Deloitte/my/Documents/tax/my-tax-espresso
reform-in-the-malaysian-corporate-landscape.pdf (accessed on February 5, 2017). 

132 John Farrar and Susan Watson, Company and Securities Law in New Zealand. 2nd ed. Wellington: 
Thomson Reuters, 2013; Christopher I. Haynes, "The Solvency Test: A New Era in Directorial 
Responsibility." Auckland University Law Review 8, (1996-1999):125; and Andrew Marshall, "Is 'due 
and payable' a magic phrase?" Insolv LI 15, (2007):115. 
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analysed include the decisions that: 

1. all cash resources available to a company including credit resources are to 

be taken into account when accessing insolvency;133 

2. the resources for accessing solvency would include promises of :financial 

support; 134 

3. for a debt to fall due it must at least be recoverable by legal action and mere 

passivity by a creditor in enforcing its rights to recover the debt is not usually 

a factor 135 

' 

4. should the creditor extend time for repayment, then it will be a factor in 

determining whether the debt has become due;136 and 

5. the phrase "as they become due" refers to the time when debts become 

legally due. 137 
nIv r 1tI tara 

The statutory provision in Australia which deals with the solvency test is section 95A 

of the Corporations Act 2001, which reads, "person is solvent if and only if, the person 

is able to pay all the persons debts as and when they become due and payable". 

According to Coburn, the lack of any definition or guidance for the solvency phrase is 

not satisfactory because it then leaves the ambit of the test for the judiciary to decide. 138 

133 Metropolitan Fire Systems Pty Ltd v Miller, 23 ACSR 699 ( 1997). 
134 Dunn v Shapow/ojf, 3 ACLR 775 (1978). 
135 Fliway Transport Pty Ltdv Soper, 14 ACLR 690 (1988). 
136 Taylor v Carroll, 6 ACSR 255 (1991). 
137 Re Northridge Properties Ltd (in liq), BC7769001, unreported, M46/75, 13th December 1977. 
138 Niall F. Coburn, Coburn 's Insolvent Trading. Sydney: Lawbook Co, 2003: 63. 
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1.9 Chapterisation 

This research is comprised of six (6) chapters, which are as follows:-

1. 9 .1 Chapter 1 

The first chapter sets out the outline of this research by providing the background of 

the topic of study and related matters such as the statement of the problem, the research 

questions and objectives, the significance and the scope of the study, the research 

methodology and the literature review. The issues which are identified in this chapter 

are covered in the chapters to follow. 

1. 9 .2 Chapter 2 

This chapter discusses and examines the area of corporate governance, its development 

and connection with the rights and interests of shareholders especially the minority 

shareholders in a private company. It also looks at the governance problems in private 

companies and identified briefly some possible reforms which are discussed further in 

Chapter 6. 

1.9.3 Chapter 3 

This chapter compares and analyses the two systems of corporate governance for 

shareholders in Malaysia being Table A under the previous law, the CA 1965 and the 

replaceable rules under the present law, the CA 2016. The comparison and analysis 

exercise focus on whether the replaceable rules is an improved system of corporate 

governance for the shareholders, with particular attention given to the rights of 

minority shareholder in a private company. 
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1.9.4 Chapter 4 

In this chapter, the replaceable rules and other provisions under the CA 2016, in 

particular the "written resolution" and absence of annual general meeting procedures, 

as a system of corporate governance is examined as to whether and if so, how the rights 

and interests of minority shareholders in a private company are affected by its 

provisions. It also highlights the lack of protection for those minority shareholders. 

1.9.5 Chapter 5 

This chapter looks into the dividend rule under the CA 2016 being, the Profits Test 

and Solvency Test. It evaluates whether the two tests will amount to a hindrance to the 

minority shareholders in a private company in getting a return on their investments by 

way of dividends. After all, payment of dividends to minority shareholders is an 

important aspect of corporate governance 

1.9.6 Chapter 6 

This concluding chapter summarises the findings of this research and link them to the 

aspects of corporate governance examined in Chapter 2 and the Research Questions 

and its objectives. At the same time, it recommends possible reforms so as to 

overcome the problems identified as affecting the rights and interests of minority 

shareholders in a private company under the CA 2016. 
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CHAPTER TWO 

CORPORATE GOVERNANCE FOR MINORITY 

SHAREHOLDERS IN PRIVATE COMPANIES 

2.1 Introduction 

This study focuses on issues on corporate governance for minority shareholders in 

private companies who are not its directors, in relation to the corporate governance 

systems in Table A under the Companies Act 1965 (CA 1965) and the replaceable 

rules in the Companies Act 2016 (CA 2016), meetings and dividends, which are the 

subject of the three research questions.' 

This chapter looks first at corporate governance on public companies by the authorities 

in the UK and Malaysia largely necessitated because of the financial scandals 

involving public companies but recently in the UK, the authorities are concerned with 

corporate governance for large private companies in view of a financial scandal which 

this time involved a large private company, BHS Limited. Despite the expansion of 

the focus of corporate governance to certain private companies which are large in 

terms of workforce, by and large, private companies are neglected. This neglect 

which extends to studies on corporate governance for minority shareholders as noted 

1 See para 1.3 in Chapter 1. 
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by Cheffins, is apparent in the UK, due to the reason that most of their large companies 

are public listed with a dispersed ownership which does not warrant a study on 

minority shareholders.2 This gap in knowledge on corporate governance for private 

companies and its minority shareholders is an invitation to the researcher to conduct 

this study in relation to three particulars issues which are covered in Chapters 3, 4 and 

5. This study is on the application of the CA 2016 to minority shareholders in private 

companies where the majority or controlling shareholders are its directors. 

2.2 Corporate Governance and its Meaning 

Whenever a financial and economic crises arises, the term, Corporate Governance 

(CG), invariably comes up for discussion. For instance, in the aftermath of the 

economic crisis in 1997 /1998, the Malaysian government actively studied and 

promoted corporate governance and came up with a blueprint in the form of a Report 

on Corporate Governance (the Malaysian CG Report).3 The Malaysian CG Report was 

prepared in 1999 by a High Level Finance Committee which was set up to establish a 

framework for corporate governance. The gist of the Malaysian CG Report dealt with 

the interest of the shareholders and other stakeholders with the term. CG being defined 

as follows: 

... the process and structure used to direct and manage the business 
and affairs of the company towards enhancing business prosperity 
and corporate accountability with the ultimate objective of realizing 
long-term shareholders value, whilst taking into account the interests 
of other stakeholders.4 

Based on that definition, CG would comprise of the following elements: 

2 Brian R Cheffins, "Minority shareholders and corporate governance." 21, No 2 Company Lawyer 
(2000): 41, 4L 

3 Report on Corporate Governance by the High Level Finance Committee, 1999. 
4 Ibid., 52. 
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1. a process and structure for the directors to manage the company to achieve 

business prosperity and corporate accountability; 

2. a process and structure for the directors to improve long-term shareholders' 

value; and 

3. a process and structure for the directors to take account of other stakeholders' 

interests. 

The Malaysian CG definition is in vogue and is expansive in that even the interests of 

other stakeholders such as employees and creditors are taken into account. 5 

Based on the recommendations of the Malaysian CG Report, the Malaysian Code on 

Corporate Governance (MCCG) was published which has assisted companies in 

familiarizing itself with the relevant corporate governance practices which could be 

adopted. The importance of the MCCG has been enhanced by having it adopted as part 

of the Bursa Securities Listing Requirements (BSLR).6 However, the importance and 

weight to be given to the Malaysian CG Report and the MCCG is rather limited as it 

is confined to public listed companies only.7 For the present, no such code exists for 

both the public unlisted companies and the private companies, especially the latter 

which account for ninety-nine per cent (99%) of all local companies registered in 

Malaysia per year. 8 

5 The growing importance given to stakeholders is reflected in the UK, by section 172(1) of the UK 
Companies Act 2006, where the directors of a company are required to give regard to the interests of 
stakeholders such as the company's employees, customers and suppliers. Bailey regarded this approach 
as the "enlightened shareholder value" in Peter Bailey, "BEIS consults on corporate governance reform: 
no employee-representative directors." Co LN 391 (2017): 1, 3. 

6 Chapter 15 of the respective Main Market and ACE Market Listing Requirements address corporate 
governance issues and in the respective paragraphs 15.25, MCCG in its latest version is adopted as part 
of the respective Listing Requirements. 

7 Report on Corporate Governance, 57. 
8 See Chapter 1 at p 7. 
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In other parts of the world, notably the UK and the USA, the term, CG, or the lack of 

it, is associated with the corporate collapse of mega business entities such as the Robert 

Maxwell's companies (the UK),9 and companies associated with Ivan Boesky, 

Michael Levine and Michael Milken (the USA), 10 respectively. 

According to Tricker, 11 the first serious report of CG in the UK was the report of the 

committee chaired by Sir Adrian Cadbury, the Cadbury Report, in 1992. It represented 

a coverage of the financial aspects of CG. The Cadbury Report has influenced many 

similar CG studies in the world including Malaysia's line of CG thinking and the 

Malaysian CG Report as well as the MCCG. 12 

However, the tone of the Cadbury Report is directed at CG at the level oflarge 

corporations, where the financial collapses had pointed up failures, both in running 

those companies and in the responses in the regulatory systems in dealing with them. 

The position is very similar in Malaysia where the economic crisis of 1977/1998 was 

brought about by the weakness in public CG. The well known example of this 

weakness is shown in the Renong-UEM saga.13 

9 Brian D Rowbotham, "ROBERT MAXWELL: Lessons Learned", available at 
http://www.rowbotham.com/pdfs/executive-newsletters/8-ROBERTMAXWELL-LessonsLeamed.pdf 
(accessed on June 12, 2017). 

10 Stephen N. Kaplan, "The Evolution of U.S. Corporate Governance: We Are All Henry Kravis 
Now", available at http://faculty.chicagobooth.edu/steven.kaplan/research/govern.pdf (accessed on 
June 12, 2017) 

11 Bob Tricker, Corporate Governance-Principles, Policies, and Practices. 3rd ed. Oxford: Oxford 
University Press, 2015: 13. Rashidah Abdul Rahman and Mohammad Rizal Salim, Corporate 
Governance in Malaysia- Theory, Law and Context. Petaling Jaya: Sweet & Maxwell, 2010: 109. 

12 Ibid; Report on Corporate Governance, 58: 
Greater awareness of corporate governance issues is a first step towards good 
corporate governance. The level of awareness and attention generated by the 
Cadbury report has been phenomenal. The report has struck a chord internationally, 
and it has provided a yardstick against which standards of corporate governance 
are being measured. 

13 Shanty Rachagan, "Enhancing corporate governance in listed companies with concentrated 
shareholders: A Malaysian perspective." Journal of Financial Crime 17, no. 4 (2010): 430, 434. 
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Both Renong Bhd (Renong) and United Engineers (M) Bhd (UEM) were public listed 

and associate companies in Malaysia. In 1998, UEM bought Renong' s shares at a price 

which double that of the latter's prevailing market price. The price amounted to 86 per 

cent of the total shareholders' funds in UEM and the transaction resulted in an increase 

ofUEM' s debts from RM300 million to RM2. 7 billion. According to Gomez and Jomo, 

the purchase of Renong' s shares by UEM amounted to a bailout of the former, which 

"precipitated a RM70 billion or 20 per cent, collapse of the stock market in the three 

days after it was announced". 14 

Back in 1992, the Cadbury Report defined CG as "the system by which companies are 

directed and controlled". However, in 2004, The Organisation for Economic Co

operation and Development (OECD) came up with a wider definition of CG, linking 

it to a set of relationships between a company's board, its shareholders (individual and 

institutional investors) and stakeholders. 15 CG by the OECD,16 was described as: 

Corporate governance is affected by the relationships among 
participants in the governance system. Controlling shareholders, 
which may be individuals, family holdings, bloc alliances, or other 
corporations acting through a holding company or cross 
shareholdings, can significantly influence corporate behavior. As 
owners of equity, institutional investors are increasingly demanding 
a voice in corporate governance in some markets. Individual 
shareholders usually do not seek to exercise governance rights but 
may be rightly concerned about obtaining fair treatment from 
controlling shareholders and management. Creditors play an 
important role in a number of governance systems and can serve 

14 Edmund Terence Gomez and Jomo K.S., Malaysia's Political Economy-Politics, Patronage and 
Profits. 2nd ed. Cambridge: Cambridge University Press, 1999: 195. 

15 Rashidah Abdul Rahman and Mohammad Rizal Salim, Corporate Governance in Malaysia -
Theory, Law and Context. Pet-aling Jaya: Sweet & Maxwell, 2010: 8. 

16 OECD Principles of Corporate Principles, 2004: 12, available at: 
https :/ /www .oecd.org/corporate/ ca/ corporategovemanceprincip les/3 15 5 7724.pdf ( accessed on June 12, 
2017). 
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as external monitors over corporate performance. Employees and 
other stakeholders play an important role in contributing to the long
term success and performance of the corporation, while governments 
establish the overall institutional and legal framework for corporate 
governance. 

Taking into account the diverse description and definition of CG, it can be summed up 

that there is no common definition of CG. This view is shared by commentators like 

Rashidah, et al, 17 and Farrar. 18 However, what is common in those different definitions 

is that there is an absence of references to private companies and the relationship 

between controlling shareholders who are also directors and the minority shareholders 

in those companies. 

2.3 The Companies Act and the Emergence of Private Companies 

While the Companies Act 2016 (CA 2016) has repealed the Companies Act 1965 (CA 

1965) in its entirety however the basic concept of company law such as the company's 

separate legal personality remains intact. This concept is inherited from the CA 1965 

which is modelled on the UK Companies Act 1948 and the Australian Uniform 

Companies Act 1961 .19 The UK Companies Act 1948 has provided the model for 

17 Abdul Rahman, et al, Corporate Governance in Malaysia, 7: 
..... there is no universally accepted definition of corporate governance. 

18 J.H. Farrar and B.M. Hannigan, Farrar's Company Law. 4th ed. London: Butterworths, 1998: 301: 
Corporate governance is a term which has been much in vogue in the last 10 years. It suffers, 
nevertheless, from a lack of precision. 

19 Aiman Nariman Mohd Sulaiman and Aishah Bidin, Commercial Applications of Company Law 
in Malaysia. 2nd Edition. Malaysia: CCR, 2005: 50. 
The Supreme Court in Inda Malaysia Engineering Co Bhd v Muniandy Rengasamy & Co, 3 MLJ 301 
(1990): 305, observed that:-

We are not unmindful that our Companies Act was modeled upon the United 
Kingdom Companies Act 1948 and the Australian Uniform Companies Act 1961 
and we think that it is proper to give these textbooks authorities due consideration. 
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company law in the countries in the Commonwealth spanning five continents, namely, 

Africa (eg Nigeria and South Africa), Asia (eg Hong Kong, India, Malaysia and 

Singapore), Europe (eg the UK), North America (eg Canada) and Oceania (eg 

Australia and New Zealand) and has been described as 'the great mother of 

Commonwealth companies law' .20 

One of the main attraction of a company limited by shares is the limited liability of its 

shareholders. What it means is that a shareholder is not liable for the debts of the 

company but only to the extent that his shares have not been fully paid up.21 This 

advantage to shareholders in such a company structure was not always available in the 

early company law statutes in the UK until the Limited Liability Act 1855.22 

Even though the hurdle of limited liability had been overcome with the passing of the 

UK Limited Liability Act 1855, however it was necessary for a decision of the House 

of Lords to settle the issue of a separate legal personality for the company in the 

landmark case of Salomon v Salomon & Co Ltd (Salomon's case).23 The Salomon's 

case decided that a company has a separate legal personality independent of its 

shareholders even though a majority of its shares are held in the name of one person 

and the other six shareholders only held one share each in a statutory requirement that 

2° Cally Jordan, "An International Survey of Companies Law in the Commonwealth, North America, 
Asia and Europe", available at file:///C:/Users/User/Downloads/SSRN-idl 141874.pdf (accessed on 
June 13, 2017). 

21 Aiman Nariman Mohd Sulaiman and Aishah Bidin, Commercial Applications of Company Law in 
Malaysia. 2nd Edition. Malaysia: CCH, 2005: 87. 

22 P.W. Ireland, "The Rise of the Limited Liability Company": 242, available at: 
https://www.researchgate.net/profile/Paddy Ireland/publication/292695534 The Rise of the Limite 
d Liability Company/links/56b0bcel08ae9ea7c3b28125.pdf?origin=publication detail (accessed on 
June 10, 2017). 

23 AC 22 (1897). 
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a company must have at least seven shareholders. 

Notwithstanding the limited liability of shareholders and the decision of a separate 

legal personality in the Salomon's case, there was still a lack of positive response to 

new company registration due to a 'threat of compulsory publicity' as regards the 

forced disclosure of its company accounts to the public.24 

In order to overcome the 'threat of compulsory publicity', in 1906, Lord Loreburn's 

principal recommendations in addressing the amendments to the UK Companies Act 

1900 was to give express statutory recognition of the private company and the 

exclusion of such companies from most of the disclosure requirements in the company 

law statute.25 These recommendations were incorporated in the UK Companies Act 

1907 /1 908. With that, the private company,26 was legislatively born. 

2.4 Corporate Governance and Private Companies 

2.4.1 Cadbury Report, Greenbury Report and Hampel Report 

The UK has led the way in CG reforms, in the form of three well known reports, 

namely, the Cadbury Report,27 the Greenbury Report,28 and the Hampel Report.29 

24 Ireland, The Rise, 257. 
25 Rob McQueen, A Social History of Company Law - Great Britain and the Australian Colonies 

1854-1920. Surrey: Ashgate Publishing Limited, 2009: 268. The committee led by Lord Loreburn was 
officially known as the Company Law Amendment Committee 1906. 

26 The term, private company, has earlier been judicially referenced in these cases: In re British 
Seamless Paper Box Company, 17 Ch. D 467 (1881): 479 [per Cotton L.J.]; In re George Newman & 
Ca, 1 Ch 674 (1895): 685 [per Lindley L.J.]; Salomon v Salomon & Co Ltd, AC 22 (1897): 48 [per Lord 
Macnaghten]. 

27 The Cadbury Report was published in December 1992 to address the Financial Aspects of 
Corporate Governance - Report of the Cadbury Committee on The Financial Aspects of Corporate 
Governance, available at: www.ecgi.org/codes/documents/cadbury.pdf (accessed on February 3, 
2017). 

28 The Greenbury Report was dated 17th July 1995, a Report of the Committee on Directors, available 
at: www.ecgi.org/codes/documents/greenbury.pdf (accessed on February 3, 2017). 
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However, according to Cheffins,30 the committees tasked with preparing the reports, 

namely, the Cadbury, Greenbury and Hampel Committees only handled those tasks in 

a way which was consistent with its terms of reference and thus, within a "narrow 

conception of corporate governance". The Cadbury committee,31 was established in 

May 1991 in the UK to investigate the result of several high profile company collapses 

and was concerned primarily with protecting widely dispersed shareholders against 

directors and managers. While the Greenbury Committee, 32 was set up in January 1995 

in response to public and shareholder concerns about directors' remuneration, the 

Hampel Committee,33 was set up in November 1995 to review the CG system laid 

down by the Cadbury Report and the Greenbury Report with the objective of 

producing principles and codes to embrace the conclusions made in the three reports. 

The "narrow conception of corporate governance" in those three CG reports as 

perceived by Cheffins, is because they are only concerned with "those who supply 

finance to companies, and more narrowly, to shareholders".34 Even more apparent was 

the focus of the three reports on public listed companies in the UK and the financial 

effects of those corporate collapses on the economy and the public. 35 It amounted to a 

reactionary response to the financial scandals caused by the corporate collapses of the 

29 The Hampel Report was published in January 1998 - Final Report of the Hampel Committee on 
Corporate Governance, available at: www.ecgi.org/codes/documents/hampeLpdf (accessed on 
February 3, 2017). 

30 Brian R. Cheffins, "Corporate Governance Reform: Britain as an Exporter", December, 1999: 14, 
available at: file :///C:/Users/User/Downloads/SSRN-id215950.pdf (accessed on June 13, 2017). 

31 Cadbury Report, Preface by the Chairman, Sir Adrian Cadbury. 
32 Greenbury Report, Preface by the Chairman, Sir Richard Greenbury. 
33 Hampel Report, 14 (paragraph 1.22). 
34 Cheffins, "Corporate Governance Reform", 14. 
35 Cadbury Report, Preface by the Chairman, Sir Adrian Cadbury with reference to BCCI and Maxwell. 
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banking entity known as BCCI, 36 and the Maxwell, 37 group of companies as 

highlighted in the preface in the Cadbury Report written by Sir Adrian Cadbury. 

For obvious reasons that the scandals were linked to public listed companies, the three 

reports merely responded to those scandals and left out private companies. Similarly, 

Malaysia's own CG Code, influenced by the codes published in the UK was only 

required to be applied to public listed companies via the BSLR. Without a major 

financial scandal, private companies were not the concern of the gatekeepers of CG. 

In the UK, in 2016, a financial scandal finally happened which is of a magnitude that 

demanded the attention of the regulators and the government. It came in the form of a 

private company, BHS Ltd (BHS). 

2.4.2 BHS Ltd, BEIS and a Code for Private Companies 

The company, BHS, when it was acquired by Philip Green in 2000, it was a public 

company listed in the London Stock Exchange and known as BHS Plc. After its 

acquisition by Green, it was taken private and ' it became possible for the company to 

be immolated in the shadows' .38 The financial scandal took place when BHS was 

converted into a private company, ie from BHS Plc to BHS Ltd. When BHS was 

acquired by Green, it had assets worth £500 million and a surplus in pension funds. 

Subsequently, the company was left with a market value of £1 and a pension deficit of 

36 Nikos Passas, "The Genesis of the BCCI Scandal", Journal of Law and Society 23, no. 1 (1996): 57. 
37 Rowbotham, "ROBERT MAXWELL". 
38 Alastair Hudson, "BHS and the reform of company law", Company Lawyer 37, no. 12 (2016): 364, 

365. 
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£571 million. In the meantime, the Greens (Philip and wife) 'had taken an estimated 

£1.2 billion personally from BHS alone. At the same time 11,000 employees are 

threatened with losing their jobs and 20,000 people entitled under the pension fund are 

awaiting rescue' .39 

One of the reasons,40 for the rapid depletion of funds in BHS was due to the payment 

of dividends of £414 million to the Greens even though the post-tax profits amounted 

to £208 million for the period 2002 to 2004.41 While Hudson has pointed out that the 

dividends should not have been allowed to be paid out of borrowed money and 

corporate law reform is needed to cover the gap, another commentator, Stamp, argued 

that the demise of BHS was not due to the weakness in CG since the "UK Corporate 

Governance Code does not apply to private companies".42 

The demise of BHS has contributed to a discussion of a CG code for private 

companies, at least of the larger types with 2000 employees or more. This topic was 

included in two reports on CG, namely: 1 ta ra 

1. Corporate Governance Reform - Green Paper (Green Paper),43 dated 

November 2016 by the UK Department for Business, Energy & Industrial 

Strategy (BEIS); and 

2. House of Common, BEIS - Corporate Governance - Third Report of Session 

39 Ibid, 3 71. 
40 Ibid, 365 - other reasons include the Greens having charged BHS "fees" for services such as 

administration. 
41 Ibid, 365. 
42 Mark Stamp, "Sir Philip Green: villain or victim? An analysis of the circumstances leading up to the 

administration of the BHS Group", Company Lawyer 38 no. 6, (2017): 180, 187. 
43 Green Paper, available at: 

https :/ /www.gov.uk/ government/uploads/system/uploads/ attachment data/file/ 584013 / comorate
govemance-reforrn-green-paper.pdf (accessed on June 14, 2017). 
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2016/2017 published on 5th April 2017 (CG Third Report).44 

By and large, the two CG Reports address CG issues pertaining to public listed 

companies with concerns on shareholder influence on executive pay, strengthening the 

connection between the board of directors and other stakeholders such as employees 

and creditor suppliers but most importantly it was prepared to extend the features of 

public listed company CG to the large private companies.45 Although there is some 

overlap in the Green Paper and the CG Third Report on the discussion on CG for the 

large private companies, however the latter report also looked at the broader aspects 

of CG in terms of the existing regulatory and legal fran1ework under the Companies 

Act 2006. 

The UK CG system, which has been followed in Malaysia,46 and many other countries 

in the world, has the objective of addressing CG issues in public companies with 

dispersed ownership where the shareholders are remotely connected with the directors 

who are running the company. However with the demise of BHS and its impact on the 

employees numbering about 11,000, there was more than a reasonable cause for alarm. 

As noted by Bailey,47 the UK has about 2,500 private companies with more than 1,000 

employees and these companies are presently not required to follow the public listed 

companies in complying with formal CG and reporting standards. Thus, the downfall 

of BHS serves as an eye opener on the consequential effect on the economy and the 

44 CG Third Report, available at: 
https://www.publications.parliament.uk/pa/cm20l617/cmselect/cmbeis/702/702.pdf 
(accessed on June 14, 2017). 

45 Peter Bailey, "BEIS consults on corporate governance reform: no employee-representative 
directors", CoLN 391, (2017): 1, 2. 

46 Report on Corporate Governance, Chapter 5. 
47 Bailey, "BEIS consults", 4. 
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society in the event of the collapse of a private company. 

Under such circumstances, BEIS is prepared to consider the option of extending the 

application of the present UK Corporate Governance Code (UKCGC) from public 

listed companies to large private companies. This option would be the simplest since 

the UKCGC is actively being in use and monitored for updating purposes. The 

drawback is that some of those provisions may not be suitable for private companies 

and will need to be amended.48 

Another option considered by BEIS was to come up with a tailored Code to suit the 

needs and challenges faced by the private companies. The UK Institute of Directors in 

conjunction with the European Confederation of Directors' Association have designed 

a Corporate Governance Guidance and Principles for Unlisted Companies in the UK,49 

which has been adopted by some private companies on a voluntary basis and 

this document could be used as a foundation for modification. 

BEIS was of the view that the tailored Code could be adopted by the private companies 

on a voluntary basis using a "comply or explain" basis like the existing practice for 

public listed companies.50 Alternatively, BEIS had posed the option of extending the 

reporting standards to the large private companies. Having set out the options, BEIS 

48 Corporate Governance Reform - Green Paper (Green Paper), 46. In response to the Green Paper, 
the UK Government invited the Financial Reporting Council to work with relevant trade associations 
to develop a set of CG principles for large private companies in The Government response to the 
green paper consultation dated August 2017, available at: 
https :/ /www.gov.uk/ government/uploads/system/uploads/attachment data/file/6404 70/ corporate-
governance-reform-govemment-response. pdf (accessed on January 4, 2018) 

49 available at: 
https://www.iod.com/Portals/O/PDFs/Campaigns%20and%20Reports/Corporate%20Governance/Governance%20 
code%20for%20unlisted%20companies.pdf?ver=2016-11-29-134715-607 ( accessed on June 14, 2017). 

50 Green Paper dated November 2016 by the UK Department for Business, Energy & Industrial 
Strategy (BEIS), 46-47. 
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is seeking feedback from the professional organisations and public for a more in-depth 

study on strengthening the CG framework for the large private companies. As for 

Malaysia, a more detailed study is needed to explore this option of adopting a similar 

Code or other options as discussed by BEIS, for private companies after taking into 

consideration the size of the private companies to be included and then to consider 

whether the adoption is to be on a voluntary or mandatory basis, but it is outside the 

scope of this study. 

2.4.3 Corporate Governance for Private Companies 

The OECD has acknowledged that the CG discussion has largely focused on public 

listed companies, which has dispersed shareholdings, in developed countries with 

developed capital markets.51 On the other hand, very little attention has been given to 

CG in non-listed companies which include private companies in emerging markets. It 

is said that the larger private companies "are regarded as the backbone of a robust 

economy",52 and play an important role in promoting economic growth. At the same 

time, BHS is a good example of the impact on the economy if a large private company 

collapsed more so due to a lack of CG framework as a safety netting. 53 At one end of 

the spectrum of companies lies the private companies with the potential to go public 

and at the other end are the small private companies where most if not all of its 

shareholders are directors or are involved in the management of the company. The 

OECD was more concerned about the lack of a CG framework for the 

51 OECD, "Corporate Governance of Non-Listed Companies in Emerging Markets", (2006): 
Foreword, available at: 
https://www.oecd.org/corporate/ca/corporategovemanceprinciples/37190767 .pdf ( accessed on June 
15, 2017. 

52 Ibid, 93. 
53 Bailey, "BEIS consults", 4. 
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larger private companies which is in the middle of the spectrum of companies and 

show no intention to go public in the short term. In this type of companies, the concern 

would be characterised by a conflict between the controlling shareholders cum 

directors and the minority shareholders, which would affect the performance of the 

compames. 

The rationale for developing a CG framework for private companies have been 

observed by the UK Institute of Directors, 54 which are as follows: 

1. absence of an appropriate CG framework for private companies; 

2. a risk that those private companies will refrain from adopting appropriate 

CG principles in the absence of a CG framework; 

3. the CG code or principles developed for public listed compames 1s 

unsuitable as the challenges for private companies are distinct; 

4. private companies may not be run by professional managers unlike the 

public listed companies; 

5. a lack of external controls and check and balance mechanism on the 

management as set by regulations and formal listing requirements for private 

companies unlike that of public listed companies; 

6. the shareholders in a private company do not have a quick exit route if they 

are unhappy with the company unlike those shareholders in a public listed 

54 Corporate Governance Guidance and Principles for Unlisted Companies in the UK, (2010): 9, 
available at: 
https://www.iod.com/Portals/O/PDFs/Campaigns%20and%20Reports/Comorate%20Govemance/Gov 
emance%20code%20for°/o20unlisted%20companies.pdf?ver=20 l 6- l l-29-134715-607 (accessed on 
June 14, 2017). 
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company, which will be a deterrent to attracting new investors to the company; 

7. if the private company was to grow, it must not be overly dependent on the 

founding entrepreneur but must be professionally managed with better 

productive use of its resources by giving greater thought to corporate 

governance issues; 

8. to meet the demands of society and the media for improved corporate 

accountability and transparency for private companies in the wake of corporate 

collapse around the world. 

2.5 Corporate Governance and Minority Shareholders in Private Companies 

While the topic of CG for the private companies is now gaining attention from the 

regulators due to corporate collapses such as BHS, the CG for minority shareholders 

in those companies remain a remote topic, 55 for consideration. 

However it may be argued that the excesses enjoyed by the Greens in BHS in paying 

out huge dividends to themselves despite insufficient profits for that year could have 

been arrested if for instance, greater CG protection was afforded to the minority 

shareholders of BHS. In this regard, as pointed out by Farrar, "when companies are 

controlled by owner managers, active power and control are merged".56 It is in such 

situations that the private company and its minority shareholders are exposed to the 

risk of "tunnelling",57 - the expropriation by the controlling or majority shareholders 

in the form of a transfer of resources of the company to its controlling shareholders 

55 Cheffins, "Minority shareholders and corporate governance", 41. 
56 Farrar, et al, Farrar 's Company Law, 303. 
57 Chapter 1 at p 9. 
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either directly or indirectly. This form of expropriation is made possible by the powers 

given in the hands of those shareholders who may not necessarily be in the majority 

but are definitely in a position of control, 58 so as to exert power on the appointment of 

directors, either in appointing themselves or their nominees to the board. 

The structure of companies limited by shares is set up such that decision making is 

done by either one or both of its two organs, namely, the board of directors and the 

shareholders and the acts of these two organs are deemed to be acts of the company.59 

The recipe for a conflict of interests and loss for the company arises once the 

controlling shareholders appoint themselves to the board to the exclusion of the 

minority shareholders and "treat the company as no more than their incorporated 

pocket-book". 60 

According to Wainmain, for CG purposes, the assets and liabilities of a company need 

to be recognised as being separate from those of its shareholders. But in the case of 

"the shareholder/director controlled company it would be ridiculous to say that those 

owners were separated from their company".61 The problem of tackling the issue that 

the controlling shareholders/directors are not independent of the company is 

compounded first of all, by the devolution onto the board of the powers to manage the 

company by section 211 (1) of the CA 2016. Although section 211 (2) provides that 

the constitution of the company may have a limit on such powers of management, but 

whether the minority shareholders are able to have a say on the limits on the powers 

58 Chapter 3 at para 3.5.2.2. 
59 Chapter 3 at para 3.4. 
60 David Wainmain, Company Structures. London: Sweet & Maxwell, 1995: 16. 
61 Ibid 
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of the management, leads us to the second problem, that of majority rule. 

The majority rule refers to decisions made by shareholders where a motion is either 

carried or defeated by the majority of the votes of the shareholders. Under the CA 

2016,62 each shareholder with fully paid up shares is entitled to one vote per share. It 

is designed so that decisions of the company by way of its shareholders' votes can be 

effectively determined. It is also a cornerstone of company law which was developed 

in Foss v Harbottle. 63 Two important principles were expounded in that case: 

1. Courts are reluctant to interfere in the management of the company acting 

within its powers and which is capable of being ratified by the majority of its 

shareholders (known as the "majority rule"); and 

2. Where a wrong is done to the company, then the right to sue belongs to the 

company and not to the individual shareholder (known as the "proper plaintiff 

rule"). 

In order to temper the harsh application of the rule in Foss v Harbottle, both the courts 

and the legislators have developed exceptions to the rule. On the judicial exceptions, 64 

they are regarded by one commentator as "limited and vaguely defined exceptions".65 

One of the frequently encountered exception is that of "fraud on the minority".66 

62 Section 293 
63 67 ER 189 (1843). 
64 The exceptions are summarised by Jenkins L.J. in Edwards & Anor v Halliwell & Ors, 2 All ER 

1064 (1950): 1067 and in Malaysia, have been applied by Edgar Joseph Jr J. (as he then was) in Tan 
Guan Eng & Anor v Ng Kweng Hee & Ors, 1 MLJ 487 (1992): 502-503. They are: ultra vires acts; 
fraud on the minority; special majority; personal rights; and where justice of the case requires. 

65 Rita Cheung, Company Law and Shareholders' Rights. Hong Kong: LexisNexis, 2010: 9. 
66 In Abdul Rahim Aki v Krubong Industrial Park Sdn Bhd, 3 MLJ 417 (1995), Gopal Sri Ram JCA (as 

he then was) attempted to provide some guidelines on the scope of the phrase but observed that the real 
meaning of the phrase is unclear. 
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Gower regarded 'fraud on the minority' as an elusive concept. 67 One of the factors to 

determine 'fraud' is whether the act, the subject of a complaint was done, 'bona fide 

in the interest of a company'. The Federal Court in Paidiah Genganaidu v Lower Perak 

Syndicate Sdn Bhd, 68 observed that: 

... it is not always easy to know as a fact whether or not a particular 
resolution is or is not bona fide for the benefit of the company as a 
whole in order to establish that it is a fraud on the minority.69 

On the equitable rules developed by the courts to protect minority shareholders' 

interest, Hollington, 70 is of the view that these rules have been developed on a case to 

case basis and the attempts to state and rationalise the principles are not satisfactory. 

The legislators have stepped in to provide statutory remedies in the form of oppression 

proceedings, 71 "just and equitable" winding up, 72 and derivative actions. 73 However 

all these statutory remedies are not self-help or self-enforcement type remedies as they 

involve actions being filed in court requiring indirect participants such as the lawyers, 

judges and accountants who do not have an interest in the companies. 

For oppression proceedings, the leading case is that of Re Kong Thai Sawmill (Miri) 

Sdn Bhd & Ors v Ling Beng Sung,74 where one of the advice (which is relevant for this 

study) of the Privy Council given by Lord Wilberforce was as follows: 

67 L.C.B. Gower, Gower 's Principles of Modern Company Law. 5th ed. London: Sweet & Maxwell: 
647. 

68 1 MLJ 220 (1974). 
69 Ibid, 221 . 
70 Robin Hollington, Hollington on Shareholders ' Rights. 7th ed. UK: Sweet & Maxwell, 2013: 121 . 
71 Section 346 CA 2016. 
72 Section 465 (1 )(h), CA 2016. 
73 Sections 347 - 350, CA 2016. 
74 2 MLJ 227 (1978). 
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The mere fact that one or more of those managing the company 
possess a majority or the voting and, in reliance upon that power, 
make policy or executive decisions, with which the complainant 
does not agree is not enough. Those who take interests in companies 
limited by shares have to accept majority rule. It is only when 
majority rule passes over into rule oppressive of the minority, or in 
disregard of their interests, that the section can be invoked. 75 

Based on this binding decision, the minority shareholder, has to prove that the act 

complained of, is oppressive or in disregard of his interest. However, there is no 

guideline or definition given in the CA 1965 or the CA 2016 as to the meaning of 

"oppressive" or "oppression". Instead, the courts in Malaysia have resorted to common 

law cases for its definition with various connotations. In Dato' Toh Kim Chuan v Swee 

Construction and Transport Company (Malaya) Sdn Bhd, 76 Mohd Ghazali J ( as he 

then was), referred to Re Harmer Ltd,77 where the word, 'oppressive' was defined to 

mean 'burdensome, harsh and wrongful'. Where else, in Kumagai Gumi Co Ltd v 

Zenecon-Kumagai Sdn Bhd,78 Annuar J (as he then was), cited Re Tivoli Freeholds 

Ltd,79 where Menhennitt J said that it is not possible to offer a universal definition of 

oppression but was prepared to lay down certain criteria to constitute 'oppression' with 

these remarks: 

there must be something adverse, or detrimental to the members' 
financial interests as shareholders. . .... that, the word oppressive 
involves, among other things, that 'some member or members have 
suffered in a pecuniary sense in their capacity of members80 

75 Ibid, 229. 
76 1 MLJ 730 (1996): 748-749. 
77 1 WLR 62 (1959): 87. 
78 2 MLJ 789 (1994): 804-806. 
79 VR 445 (1972). 
80 Ibid, 452. 
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Thus, the question as to whether an act against the minority shareholder amounts to 

oppression is a question of fact in each particular case and is very much subjective. 

This view was expressed by Siti Norma Yaakob J (as she then was) in Jaya Medical 

Consultants Sdn Bhd v Island & Peninsula Sdn Bhd:81 

As it is quite impossible to lay down categories of conduct 
considered to be oppressive, each case has to be examined in the 

light of its own particular facts and thus the particular types of 
conduct complained of in the cases cited merely tend to illustrate 

whether such conduct can be regarded in law to be oppressive. 82 

As for the "just and equitable" winding up, the Court of Appeal in Jet-Tech Materials 

Sdn Bhd & Anor v Yushiro Chemical Industry Co Ltd & Ors, 83 (Jet-Tech case) 

accepted that the leading case on what constitutes "just and equitable" is Ebrahimi v 

Westbourne Galleries ltd, 84 a House of Lords decision which states as follows: 

... are a recognition of the fact that a limited company is more than 
a mere legal entity, with a personality in law of its own: that there is 

room in company law for recognition of the fact that behind it, or 
amongst it, there are individuals, with rights, expectations and 

obligations inter se which are not necessarily submerged in the 
company structure. That structure is defined by the Companies Act 
and by the articles of association by which shareholders agree to be 
bound. In most companies and in most contexts, this definition is 
sufficient and exhaustive, equally so whether the company is large 
or small. The 'just and equitable' provision does not, as the 

respondents suggest entitle one party to disregard the obligation he 
assumes by entering a company, nor the court to dispense him from 

it, It does, as equity always does, enable the court to subject the 
exercise of legal rights to equitable considerations; considerations, 

81 1 MLJ 520 (1994). 
82 Ibid., 536. 
83 2 MLJ 297 (2013): 308. 
84 AC 360 (1973). 
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that is, of a personal character arising between one individual and 
another, which may make it unjust, or inequitable, to insist on legal 
rights, or to exercise them in a particular way.85 

The Court of Appeal in the Jet-Tech case also pointed out that whether or not the 

company is to be wound up on the just and equitable ground is to be based on a finding 

of fact, the burden of which falls on the complainant/petitioner to prove. 86 In addition, 

since the complainant/petitioner is relying on an equitable ground to wind up the 

company, he must come to court with clean hands,87 ie he must not be guilty of 

misconduct, 88 and any delay in taking action may amount to acquiescence in the 

conduct complained. 89 

Of the third statutory remedy, the statutory derivative action is an improvement over 

the common law version in that ratification is only a factor to be considered by the 

court,90 unlike at common law, the general meeting may ratify the wrong done to a 

company thereby rendering the common law derivative action, redundant and 

academic. In addition, ingredients required to be proved by the applicant, are better 

defined than 'fraud on the minority' with the use of such phrases such as ' act in good 

faith ' and 'it appears prima facie to be in the best interest of the company' .91 

However the onus is on the applicant to "persuade the court that they have a reasonable 

case to bring at the company' s expense".92 In addition, the Court of Appeal in Celcom 

85 Ibid, 3 79. 
86 2 MLI 297 (2013): 316. 
87 Kumagai Gumi Co Ltd v Zenecon-Kumagai Sdn Bhd, 2 MLJ 789 (1994): 817. 
88 Ibid. 
89 Re Senson Auto Supplies Sdn Bhd; 1 MLJ 326 (1988). 
90 Section 349, CA 2016. 
91 Section 348(4), CA 2016. 
92 Vivien JH Chen, Self-Dealing by Company Directors in Malaysia. Petaling Jaya: Sweet & Maxwell 

2003: 234. 
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(Malaysia) Bhd v Mohd Shuaib Ishak, 93 on the application for leave under the 

statutory derivative action, cautioned that, " ... . .leave to bring a derivative action must 

not be given lightly".94 

It is therefore reasonable to conclude that it is one thing for a minority shareholder to 

be armed with the statutory remedies, it is another thing to know how and when to 

utilise the remedies effectively. On the issue of derivative actions, Reisberg95 and 

Vivien Chen,96 expressed doubts that the applicant who is not a director of the 

company, even after securing leave from the court for the derivative action, possesses 

the access to the information and documents together with the litigation experience to 

properly litigate the matter on behalf of the company. Filing a suit in court is for the 

long haul which may end up in the Federal Court and the applicant's financial stamina 

and mental fortitude would come into question. The same can be said for the 

oppression proceedings and the 'just and equitable' actions which require additional 

participants such as the judges, lawyers, accountants and witnesses to support the 

applicant's case. Furthermore, as observed by Rachagan,97 the culture of the society in 

Malaysia is non-litigious. 

Finally, if the accountability that the minority shareholder is seeking from the 

controlling shareholder can only be achieved by litigation, then the CG should be 

improved in so far as the protection of the minority shareholders in private companies 

93 3 MLJ 636(2011). 
94 Ibid. 646. 
95 Arad Reisberg, Derivative Actions and Corporate Governance. Oxford: Oxford University Press, 

2007: 85. 
96 Vivien Chen, Self-Dealing, 234-235. 
97 See Chapter 1 at p 29. 
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are concerned. It should additionally come up with the provision of self-help measures 

which can be enforced or implemented by the minority shareholders without having to 

go to court and which promotes self-help measures by law that requires the controlling 

shareholders/directors at least, to furnish adequate and up to date information on 

transactions to the minority shareholders and the holding of meetings so as to provide 

information and accountability but those basic rights have instead been watered down 

which will be discussed in the next part. 

2.6 Corporate Governance and Shareholders' Meetings 

Shareholders are granted rights to vote on the basis of one share per vote. It is granted 

not because they are better than the management of the company in making decisions 

but because it provides them with the power to protect their investments from the 

management,98 - it commensurate with the risk of their investments i.e. the more the 

investments, the more the power to vote and decide so as to protect the higher risk 

being undertaken. The structure of the CA 2016 provides for two types of resolutions 

to be passed by a majority rule: 

1. Ordinary resolution - resolution passed by a simple majority of the 

shareholders;99 and 

2. Special resolution - resolution passed by a majority of not less than seventy

five per centum of the shareholders. 100 

98 Maria Isabel Saez and Damaso Riano, "Corporate Governance and the Shareholders' Meeting: 
Voting and Litigation." European Business Organization Law Review 14, (2013): 343, 355. 

99 Section 291(1), CA 2016. 
100 Section 292(1 ), CA 2016. 
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While the voting rights of shareholders in a private company are intact under the CA 

2016, but the manner of exercising those rights have been diluted by the introduction 

of the 'written resolution',101 procedure for private companies only. Under this 

procedure, resolutions need not be passed at meetings to be held and debated but can 

be passed by circulating the resolution to all shareholders and it does not take any 

ingenuity on the part of the controlling shareholders to ensure that the resolutions are 

passed by circulating first to shareholders who are aligned with them and/or those who 

are in an indifferent or apathetic group. 

In conjunction with the introduction of the written resolution procedures, the CA 2016 

only imposed the requirement for holding an Annual General Meeting (AGM) on 

public companies.102 What this means is that private companies are not required by 

law to hold AGMs unless they are bound by their constitutions to do so. 

One of the cornerstones of accountability in company law is the AGM, whether it be 

held by private or public companies. It affords the opportunity to ask question of those 

in the management and provides a forum for effective individual shareholder 

activitism so that the prospect of facing embarrassing questions can act as a form of 

deterrent to management who may be considering self-interested action without the 

proper and adequate disclosures. 103 

In their article, Saez and Riano pointed out that shareholders meetings have become 

more costly to hold with increased legal complexity posed by the regulation at the 

wi Section 297, CA 2016. 
wz Section 340, CA 2016. 
103 Reisberg, Derivative Actions, 29. 
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same time it is a waste of time and money due to absence of most of the shareholders 

who are not involved in management. Notably, their observations are directed at listed 

companies and not at private companies. As a matter of fact, in general, they regarded 

the corporate governance associated with shareholders' meetings to be relevant. 104 

Ironically, with the disappearance of AGMs and meetings having a slim chance of 

being held with the 'written resolution' procedure, the effectiveness of these twin 

pillars of accountability have been demolished by the CA 2016 and it is a setback for 

CG for minority shareholders in a private company.105 

2. 7 Corporate Governance and Agency Theory 

2.7.1 Theories and Corporate Governance 

Different disciplines, such as finance, economics, accounting, law, management and 

organisational behaviour, have had a hand in shaping CG, more so after each financial 

crisis. 106 One of the most influential work on CG was, in fact, written by a lawyer and 

an economist , Berle and Means. Their work, 107 recognised that, in public corporations 

in the US, ownership and control are separated, which represent the elements in the 

Agency Theory where the ownership of the company are in the hands of the 

shareholders but the control of the company and thus the power is with the directors. 

The perspectives viewed from the commentators from different disciplines have led to 

104 Saez, et al, "Corporate Governance and the Shareholders' Meeting", 346-348; Nor Hayati Abdul 
Samat and Hasani Mohd Ali, "A Legal Perspective of Shareholders' Meeting in the Globalised and 
Interconnected Business Environment." Procedia - Social and Behavioral Sciences 172 (20 15): 762, 
764-765. 

105 See Chapter 4 for more discussion. 
106 Mohd Sulaiman, et al, Commercial Applications of Company Law, 87. 
107 Adolf A. Berle and Gardiner C. Means, The Modern Corporation & Private Property. Reprint ed. 

New Jersey: Transaction Publishers 1991. 
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different theories being developed to analyse CG.108 For instance, the development of 

the Agency Theory and Stewardship Theory are based on the viewpoints and 

perceptions gained from economists for the former theory while the latter theory is 

based on psychology and sociology viewpoints.109 

It is also notable that the development of CG will take into account factors in a specific 

country such as its business and organisational culture, laws, and ownership 

patterns. 110 As such, different theories may be appropriate to explain the CG system 

prevailing in a particular country.111 Mallin has observed that in Malaysia, family

owned or controlled companies are prevalent even among the public listed companies 

since they were evolved from traditional family-owned businesses.112 Under such 

circumstances where control of the company is in the hands of shareholders-directors, 

better CG is required to address the protection of minority shareholders' rights in order 

to improve investor confidence. 

2.7.2 Agency Theory113 

In Chapter 1, the Agency Theory was selected for a brief discussion, having been the 

108 In Paul Davies, Introduction to Company Law, Oxford: Oxford University Press, 2002: 118, it was 
said that despite the different approaches of economists and lawyers on companies, yet the company 
lawyers still value the views and analysis of the economists because the situations of factual dependency 
are much more widespread within companies than true agency relationships and the regulations of those 
situations is a major task requiring inputs from different disciplines. Thus, it is said in Abdul Rahman, 
et al, Corporate Governance in Malaysia, 26, that the focus of the Agency Theory is on the selection of 
appropriate governance mechanism to ensure an appropriate alignment of principal and agent's interest 
so as to reduce agency costs such as costs to monitor the activities of the agents. 

109 Sheila Nu Nu Htay, Syed Ahmed Salman and Ahamed Kameel Mydin Meera, "Let's Move to 
"Universal Corporate Governance Theory"." Middle-East Journal of Scientific Research 15, no. 7 
(2013): 1047, 1049. 

110 T.N. Satheesh Kumar, Corporate Governance. New Delhi: Oxford University Press, 2010: 32. 
111 Christine A. Mallin, Corporate Governance. Oxford: Oxford University Press, 2016: 13. 
112 Ibid, 233. 
113 The discussion on Agency Theory is confined to its examination from a legal perspective in 

regard to the relationship between the directors/controlling shareholders and minority shareholders in 
private companies. 
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predominant theory of company law.114 Although the Agency Theory was derived 

from the writings of Jensen and Meckling, 115 as well as Fama, 116 all of whom are 

economists, 117 yet the theory has been accepted by all disciplines including that of 

law. However, law writers, Keay,118 and Abbasi,119 have begun to question the legal 

foundation to support the Agency Theory since the fiduciary duties owed by directors 

have been adjudged by the courts to be owed to the company only, that the company 

is not an agent of its shareholder and the capital employed by the company is not the 

capital of the shareholder, by making respective references to Lonrho Ltd v Shell 

Petroleum Co Ltd, 120 and Gas Lighting Improvement Co Ltd v Commissioners of 

Inland Revenue. 121 

According to Abbasi, the Agency Theory which viewed the shareholders as the owners 

of the company, as the Principal, and the directors of the company as the Agent, cannot 

accommodate the principle established in law that a company is a legal entity separate 

from its shareholders and is therefore the Principal. 122 

a y a 

114 See Chapter 1 at p 30-32. Abdul Rahman, et al. Corporate Governance in Malaysia, 21. 
115 M.C. Jensen & W.F. Meckling, "Theory of the Firm: Managerial behavior, agency costs & 

ownership structure." Journal of Financial Economics 3, (1976): 305. 
116 E.F. Fama, "Agency Problems and the theory of the firm." Journal of Political Economy 88, (1980). 
117 In Stephen Mayson, Derek French and Christopher Ryan, Mayson, French and Ryan on Company 

Law, 17th ed. London: Blackstone Press Limited (2000): 169-170, it was stated that the economists 
view companies, as firms engaged in economic activities, and, as a nexus of contracts. As such, the 
authors said that the concept of a nexus of contracts cannot be reconciled with the legal position that the 
shareholders of a company do not make a contract setting out what they and their company are to do. 
Rather, the constitution of a company is a statutory contract which defines the relationship among 
shareholders and the directors, from which the shareholders expect to benefit from the activities of the 
company, a separate legal entity, a concept which is alien to the economists. 

118 Andrew Keay, The Corporate Objective. UK: Edward Elgar Publishing Limited, 2011: 104 -105. 
119 Muhammad Zubair Abbasi, "Legal analysis of Agency Theory: an inquiry into the nature of 

corporation." International Journal of Law and Management 51, no. 6 (2009): 401. 
120 1 WLR 627 (1980): 634. 
121 AC 723 (1923): 732, 741. 
122 Abbasi, "Legal Analysis", 415. The economists disregard the separate legal entity status of a 

company and merely regard the company as a firm by equating it with partnerships and other business 
organisations. By doing so, the shareholders are regarded as the owners of the company and its business. 

76 



On the position of theories and company law, Mayson, et al, commented that theories 

were developed after the law was enacted in statutes and defined by the courts, but did 

not factor in the separate legal personality of a company, and consequently, 'are never 

complete explanations', which are able to provide 'a base from which company law 

can be deduced'. 123 

In a seminal work by Finn, 124 the question was posed as to why the courts have held 

that the directors owe duties to the company and not to the shareholders who were 

responsible for the election of those directors.125 He went on to argue that the state of 

the conventional theory of directors' duties is unsatisfactory and cited a decision in the 

High Court of Australia (the apex court) in Mills v Mills, 126 to offer a slim hope that 

the law may recognise such a duty from the directors of a company being owed to its 

shareholders, which are as follows: 

Directors are required to act not only in matters which affect the 
relations of the company to persons who are not members of the 
company but also in relation to matters which affect the rights of 
shareholders inter se. Where there are preference and ordinary shares 
a particular decision may be of such a character that it must 
necessarily affect adversely the interests of one class of shareholders 
and benefit the interests of another class. In such a case it is difficult 
to apply the test of acting in the interests of the company. The 
question which arises is sometimes not a question of the interests of 

123 Mayson, et al, Mayson on Compmiy Law, 171. Further, the authors observed that none of the 
theories on company law has been stated legislatively or pronounced in a court judgment. See Jean
Philippe Robe, "The Legal Structure of the Finn." Accounting, Economics, and Law I, no.I, Article 5, 
(201 l): l, for the discussion that the notion of 'firm' and 'corporation' are often confused in the 
literature on Agency Theory in not acknowledging the separate legal personality of 'corporations'. A 
similar view was expressed in C. W. Maughan and Kevin McGuinness, "Towards an Economic Theory 
of the Corporation." JCLS l (2001): 141. 

124 P.D. Finn, Fiduciary Obligations. Sydney: The Law Book Company Limited, 1977: 67-69. 
125 The courts have held that the directors are fiduciaries to their company in Australian Growth 

Resources Corporation Pty Ltd (Recs and Mgrs Apptd) v Van Reesema & Ors, 13 ACLR 261 (1988): 
268; Ng Pak Cheong v Global Insurance Co Sdn Bhd, l MLJ 64 (1995): 77. 

126 60 CLR 150 (1937-1938): 164. 
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the company at all, but a question of what is fair as between different 
classes of shareholders. 127 

The slim hope came later but mainly from Australian cases, some of which had 

referenced Finn's work. One of the cases was Brunninghausen v Glavanics,128 in its 

decision that a duty is owed by the director to the shareholder in circumstances where 

it is not in conflict with the director's duty owed to the company. This case also 

referred to another decision of the High Court of Australia, a judgment of Dixon J. in 

Richard Brady Franks Ltd v Price, 129 where it was pointed out that a director owes 

fiduciary duty to the company and also, in a way, to the shareholders. 

There was however, surprisingly, a similar direction in the development of the law in 

this area, from the English Court Of Appeal in the case of Peskin v Anderson, 130 which 

held that directors can owe fiduciary duties to shareholders in special factual 

relationship which exist between them. 

Those cases represent a breakthrough in answering the question posed by Finn, even 

though, from a legal perspective, the directors can only owe fiduciary duties to the 

company, a creature of legal fiction created by statutes and which has been given a 

separate legal personality .131 

127 Finn, Fiduciary Obligations, paragraph 144. 
us. 32 ACSR 294, (1999): {69]. Other cases include Crawley & Ors v Short; 76 ACSR 286 (2009); 

Jones v Jones, VSC 292 (2009) and Southern Cross Mine Management Pty Ltd v Ensham Resources 
Pty Ltd & Ors, QSC 402 (2003). 

129 58 CLR I 12 (1937): 143. 
130 1 BCLC 372 (2001). This case is acknowledged by the High Court in Sunrise West Sdn Bhd & Ors 

v Pravin Mahtaney Ramchand & Anor, 1 MLJ 414 (2012): 429-430, that directors may owe fiduciary 
duties to individual shareholder because of their special relationship in a closely-held company as in 
where the directors have persuaded the shareholders to sell their shares but have withheld certain 
valuable information from them as in the New Zealand case of Coleman v Myers, 2 NZLR 225 (1977). 

131 Salomon v Salomon & Co Ltd, AC 22 (1897). The ruling in this case has become a fundamental 
principle in company law and is entrenched in the CA 2016 in section 20(a). 
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A common thread running through all those cases is that the companies are closely

held companies or private companies. Since this research is about private companies 

in which on the one hand, the directors themselves are the controlling shareholders and 

on the other hand, lies the minority or non-controlling shareholders, then the Agency 

Theory, under such limited circumstances, can be said to have a legal foundation and 

be reconciled with the legal position of a company being a legal entity separate from 

its shareholders. Therefore, for the purpose of this study, the Agency Theory is able to 

stand on a legal footing in the development of CG in respect of the relationship 

between the controlling shareholders/directors and the minority shareholders in a 

private company, which is that of a principal/agent-principal relationship rather than a 

principal-agent relationship in a dispersed ownership company, the subject of a large 

number of studies on CG, so that the appropriate governance mechanisms can be 

proposed to align the interests of both groups of shareholders. 

2. 7.3 Dominance of the Agency Theory 

Although there are various viewpoints on the theories accounting for CG, yet the 

Agency Theory remains as the dominant theoretical perspective adopted by most of 

the researchers. 132 According to L'Huillier, the diverse meaning available for CG is 

possibly due to the different approaches being adopted by the researchers who come 

from different disciplines and carry with them leanings towards their disciplines, 

cultural and academic background. 133 

132 Barbara Marie L'Huillier, "What does "corporate governance" actually mean?." Corporate 
Governance 14, no. 3 (2014): 300, 300. 

133 Ibid, 312. 
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The Agency Theory offers a useful and starting explanation aimed at the heart of the 

relationship between the two organs of the company structure, that of directors and 

shareholders, the decision-makers. Hence, the basic view for agency theorists of CG 

"is that in any given situation, managers may not act to maximise shareholder returns 

contrary to their self-interest, unless appropriate governance structures (to monitor 

costs) are put in place to protect the interests of shareholders". 134 

Under those circumstances, the major challenge faced by agency theorists regarding 

CG in a private company is how to strike a balance on the power granted to the 

controlling shareholders/directors and at the same time hold them accountable to the 

minority shareholders by incorporating appropriate governance structures. 

2.8 Corporate Governance for Private Companies and Minority Shareholders 

2.8.1 Governance Problems in Private Companies 

According to Nagar et al, 135 the main governance problem in closely-held corporations 

or private companies is the expropriation of minority shareholders by the controlling 

shareholders. The suggested solution is the surrender of some rights of control from 

the controlling shareholders to the minority shareholders. In this respect, Anandarajah 

regards the shareholder as having an important role to play as a CG guardian of his 

own interests.136 Having been identified as one of two organs involved in the decision

making process of a company, the minority shareholders in a private company should 

134 Ibid, 306. 
135 Venky Nagar, Kathy Petroni and Daniel Wolfenzon, "Governance Problems in Closely-Held 

Corporations", October 2009: 2, available at: file:///C:/Users/User/Downloads/SSRN
idl291612%20{1).pdf (accessed on June 20, 2017). 

136 Kala Anandarajah, Corporate Governance -A Practical Approach. Singapore: Butterworths Asia, 
2001 : 18. 

80 



be empowered to affect the company's decision on a self-help manner with proper 

reforms to the law being made rather than just waiting for things to happen and then 

resorting to litigation remedies found in the CA 2016 or at common law. 

As previously discussed, the CG framework for minority shareholders in private 

companies does not promote healthy CG. Minority shareholders even if they have 

resorted to taking the matters to court often face the unenviable task of proving their 

case without access to adequate supporting documents and at the same time having to 

overcome the majority rule as well as the burden of bearing the costs of litigation. 

Thus, the shareholder empowerment on a self-help or self-enforcing basis should be 

reinforced without the shareholder having to tum to court at all times for the protection 

of his rights and interests in the company. 137 

2.8.2 Corporate Governance Under the CA 1965 and the CA 2016 

The traditional constituents for CG in a private company are its controlling 

shareholders/directors and minority shareholders. For this reason, the provisions in 

both the CA 1965 and its successor, the CA 2016 have focused on the duties of 

directors but a review of those provisions will show that they are improved versions 

of the duties as pronounced by the common law courts. 138 

137 Ibid, 725. 
138 Ruzita AZini and Adilah Abd Raz.ak, "Paradigm shift or mere codification of law: a review of 

directors' duties in Malaysia." CLN 38, no. 2 (2012): 251, 253: 
As far as the statutory statement of a director's duties is concerned under the 
Malaysian Companies Act, s 132 of the CA 1965 imposes several statutory duties 
on directors. It is submitted that these statutory duties largely restate the fiduciary 
duties under the general law; ......... . .............. .. 
It is important to note thats 132(1) that required a director 'to act honestly and use 
reasonable diligence in the discharge of the duties of his office' is amended and 
replaced by a new provision of s 132(1). It is to be noted that among the 
shortcomings of the olds 132(1) is that it does not purport to be an exhaustive 
statement of directors' duties. 
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The duties of the directors include the exercise of the powers for a proper purpose and 

in good faith in the best interest of the company which is contained in section 132 (1) 

CA 1965 and replicated in section 213 (1) CA 2016. This statutory duty with the 

phrase ',,,in the best interest of the company', sets the tone in both the CA 1965 and 

CA 2016 for the general duties of the directors with respect to his fiduciary duties to 

be owed to the company and not to the shareholders. The court equally maintains this 

stand as appeared in the case of Dato' Seri Timar Shah Rafiq v Nautilus Tug & Towage 

Sdn Bhd: 139 

The law vests the duty of management of the company in its 
directors, which must be discharged with reasonable care and 
diligence in the best interest of the company. 

The CA 1965 and CA 201 6 have largely ignored the interests of the minority 

shareholders save for the provisions on remedies such as oppression proceedings, 'just 

and equitable' winding up and derivative actions. 140 The laws on shareholders' 

meetings were a feature of the CA 1965 but for private companies, those laws have 

been diluted in the CA 2016 with the introduction of provisions on 'written resolution' 

and the absence of AGM.141 A reminder of the purpose of setting up a company is in 

order, which was expressed by Berle as follows: 

... you can not abandon emphasis on "the view that business 
corporations exist for the sole purpose of making profits for their 
stockholders" until such time as you are prepared to offer a clear and 
reasonably enforceable scheme of responsibilities to someone 
else. 142 

t39 MLm 540 (2017): paragraph 36. 
140 See paragraph 2.4. See Chapter 4 for further discussions. 
141 See paragraph 2.5. 
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While the present CG flavour is about protecting stakeholders of the company such as 

its employees, suppliers and creditors, 143 lest it be not forgotten that the real investors 

of the company are its shareholders and it is especially the minority shareholders in a 

private company with limited opportunity for exits that need protection from the 

controlling shareholders/directors. The justification for the protection of shareholders' 

interest is appropriately summed up by Williamson:144 

Stockholders as a group bear a unique relation to the firm. They are 
the only voluntary constituency whose relation with the corporation 
does not come up for periodic renewal. Labor, suppliers in the 
intermediate product market, debt holders, and consumers all have 

opportunities to renegotiate terms when contracts are renewed. 
Stockholders, by contrast, invest for the life of the firm and their 

claims are located at the end of the queue should liquidation occur. 
Stockholders are also unique in that their investments are not 

associated with particular assets. 

Given that the structure of the CA 2016 is such that the distribution of power of 

management in the company including decisions on dividends, is given to the directors 

as provided in section 211 (1); the limited opportunities which are available for 

unhappy shareholders to exit the company; the difficult litigation process for minority 

shareholders under the statutory remedies; and the high risk of expropriation as in the 

BHS case, it is therefore appropriate to consider reforming the law to incorporate 

self-help or self-enforcing remedies such as the model proposed by Black and 

142 A.A. Berle, Jr, "For Whom Corporate Managers Are Trustees: A Note." Harv LR 45, (1931-1932): 
1365, 1367. 

143 Tue protection for stakeholders has been given legislative recognition in section 172 of the UK 
Companies Act 2006. 

144 Oliver Williamson, "Corporate Governance." Yale LJ 93, (1983-1984): 1197, 1710. 
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Kraak:man,145 for minority shareholders in private companies. 

2.8 Conclusion 

The present structure of the CA 2016 favours majority rule, 146 and does not promote 

healthy CG, 147 since it has not incorporated adequate measures to protect the interest 

of minority shareholders in private companies, who are not involved in its management 

or are appointed to its board of directors.148 

A comparison of two CG systems, namely, the Table A model articles of association 

under the CA 1965 and the Replaceable Rules under the CA 2016, which are 

concerned with the rules of internal management of companies which governed the 

relationship of shareholders and directors, is examined in the following chapter in 

order to answer the frrst Research Question. 

145 Bernard Black and Reinier Kraakman, "A Self-Enforcing Model of Corporate Law." available at: 
https://ssrn.com/abstract=10037 (accessed on February 11, 2017). It is discussed in Chapter 6. 

146 See paragraph 2.5 above. 
147 Sarina Othman and William G. Borges, "Shareholder Activitism in Malaysia: Is It Effective?" 

Social and Behavioral Sciences 172, (2015): 427,427. 
148 In order to design the appropriate self-enforcing model, the particular issues raised in the Research 

Questions will need to be studied so as to strike a balance division of powers between the controlling 
shareholders/directors and minority shareholders in private companies in those circumstances which are 
considered in Chapters 3, 4 and 5. 
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CHAPTER THREE 

TABLE A AND REPLACEABLE RULES -

A COMPARISON OF TWO CORPORATE GOVERNANCE SYSTEMS 

3.1 Introduction 

With the coming into force of the Companies Act 2016 (CA 2016) on 3 !51 January 

2017, the Companies Act 1965 (CA 1965) was repealed. 1 But for those companies 

limited by shares which were incorporated under the CA 1965 (existing companies), 

its Memorandum of Association (MOA) and Articles of Association (AOA) are 

retained as its Constitution,2 unless the clauses are in conflict with the provisions of 

the CA 2016.3 

Having discussed in Chapter 2 on the lack of Corporate Governance (CG) for private 

companies, this Chapter entails an examination of the AOA as a CG system including 

the concepts of 'one share, one vote' and majority rule, and its historical development, 

followed by the new CG system employed in the CA 2016 with the use of Replaceable 

Rules (RR), and finally a comparison between the two types of CG systems, 

1 CA 2016, section 620(1 ). 
2 CA 2016, sections 34(c) and 619(3). 
3 CA 2016, sections 32(2). 
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particularly in respect of the position of the minority shareholders in a private company 

for the purpose of answering the first research question and achieving its objective. 

Under the structure of the CA 1965, the AOA of a private company adopts a model set 

of articles known as Table A, which appeared as the Fourth Schedule in the Act, by 

default of excluding or modifying those model articles. The CG systems in Table A 

which was derived from similar regulations in Table A in the Australian Uniform 

Companies Act 1961 and the United Kingdom (UK) Companies Act 1948 were said 

to contain anti-director rights to help shareholders to influence or even overrule 

directors which include the right to attendance at meetings for shareholders whose 

name were on the register without the deposit of shares, right to appoint proxy for 

meetings, the right to remove directors and the right to requisition meetings.4 

3.1.1 Articles of Association (AOA) and Table A for Existing Companies 

The AOA as a CG system was adopted from the Australian and the UK company law.5 

Basically, the MOA in its objects clause sets out the parameter of activities which the 

company is legally permitted to undertake. The CG system in the form of the AOA is 

made up of rules and regulations governing the internal affairs and management of the 

company. Each article in the AOA sets out the rules or regulations affecting the 

relations among shareholders as well as their position with the company which 

includes its management and directors. 

4 James Foreman-Peck and Leslie Hannah, "UK Corporate Law and Corporate Governance before 
1914: a Re-interpretation." (2015): 4, 8-9, available at: http://www.ehes.org/EHES 72.pdf (accessed 
on May 10, 2018). 

5 See paragraph 3.2.2. 
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The nature of the articles which are not merely regulatory, but are of a statutory 

contract which contain the rights of the shareholders in their relationship with each 

other and with the company, has been established in cases such as Hickman v Kent or 

Romney Marsh Sheepbreeders Association;6 Wood v Odessa Waterworks Co;7 

Bratton Seymour Service Co Ltd v Osborough;8 and Qatar Islamic Bank v Asian 

Finance Bank Bhd & Ors. 9 

The rights of shareholders such as those in respect of voting, transfer of shares 

including any restrictions on the transfer, dividends, election and removal of directors 

are contained in the AOA. Apart from that, the AOA also regulate the exercise of 

powers by the directors in relation to the management of the company. The meetings 

of directors and shareholders through which the decisions of a company are resolved, 

are also subject to the rules in the AOA. 

The CA 1965 provided a model set of articles known as Table A which appeared in 

the Fourth Schedule of the Act. By section 30 of the CA 1965, a company limited by 

shares may expressly adopt partly or wholly the Table A model articles as its AOA 

and it was observed in Solaiappan & Ors v Lim Yoke Fan & Ors, 10 that the articles in 

Table A are only specimens. Should the company default in excluding or modifying 

the Table A model articles, then the whole Table A, or such part of the Table A which 

is not excluded or not modified will be automatically adopted. However, for any 

6 1 Ch 881, (1915). 
7 42 Ch.D 636, (1889). 
8 BCLC 693, (1992). 
9 7 MLJ 445, (2015). 
10 2 MLJ 21, (1968): 22. 
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part of Table A to be excluded or modified, it was held in Fisher v Black and White 

Publishing Company, 11 that clear and express words must be used. In the event, that a 

tailored article and the related model article in Table A cannot co-exist, then by 

necessary implication, the related model article is excluded as was held in the case of 

Campbell Paterson v B Paterson & Sons, Limited & Ors. 12 For the companies 

incorporated under the CA 2016 (new companies), a different form of CG system 

known as the RR applies. 

3.1.2 Replaceable Rules (RR) for New Companies 

The new companies are subject to a constitution by default system under the CA 

2016,13 which is similar to that under the CA 1965.14 Where the new companies opt 

not to have a tailor made Constitution as its internal rules of management, then the 

entire CA 2016 including its rules which may be replaced (RR) shall apply as its 

Constitution.15 The RR, unlike Table A, are found in the main body of the Act and 

each rule on a specific topic such as those regulating shareholders' meetings are 

located together with the mandatory provisions governing meetings of shareholders. 16 

3.2 History of Company Law in Malaysia 

3.2.1 Companies Act 1965 (CA 1965) 

It is not disputed that the CA 1965 was largely based on the model provided by the 

11 1 Ch 174, (1901). 
12 SC (HL) 13, (1916). 
13 CA 2016, section 31(3). 
14 CA 1965, section 30(2). 
15 CA 2016, section 31(3). 
16 See paragraph 3.7 for a discussion of the RR. 
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UK Companies Act 1948 and the Australian Uniform Companies Act 1961 which was 

acknowledged by the Supreme Court in lndo Malaysia Engineering Co Bhd v 

Muniandy Rengasamy & Co: 

We are not unmindful that our own Companies Act was modelled 
upon the United Kingdom Companies Act 1948 and the Australian 
Uniform Companies Act 1961 and we think it is proper to give these 
text book authorities due consideration. 17 

On 15th April, 1966, the CA 1965 repealed and replaced the Companies Ordinance 

1946 which had applied the Straits Settlements Companies Ordinance 1940 (1940 

Ordinance) with modifications to the whole of Malaya.18 The 1940 Ordinance was 

enacted in 1940 and was largely based on the UK Companies Act 1929. 19 The object 

of the 1940 Ordinance was said to be: 

[The Ordinance's] object is to bring the company law of the colony 
into line with that of England. 
Wherever possible the exact words of the Companies Act, 1929, 
have been followed so as to obtain the benefit of English cases but 
in some clauses modification was necessary to adapt the law to local 
conditions or to conform to other laws of the colony.20 

From the above observations, it is noted that the history of the company law in 

Malaysia followed closely that of the UK company law since it was a transplant of the 

UK company law up until the CA 1965. Although the CA 1965 was modelled after the 

17 3 MLJ 301, (1990): 305. 
18 Solaiappan & Ors v Lim Yoke Fan & Ors, 2 MLJ 21, (1968): 23. 
19 Petra Mahy and Ian Ramsay, "Legal Transplants and Adaption in a Colonial Setting: Company Law 

in British Malaya." SJLS (2014):123, 138. 
20 Ibid. 
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Australian Uniform Companies Act 1961, but the link between the CA 1965 and the 

UK company law still exist because the Australian Act was itself based on the UK 

Companies Act 1948.21 

3.2.2 Table A in the CA 1965 

The default model articles in Table A in the CA 1965 mostly resembled those model 

articles found in the Table A version in the Australian Uniform Companies 1961 and 

a great number of the model articles in the version in the UK Companies Act 1948.22 

The GC system for companies in the UK has been based on the Table A framework 

where versions of Table A are found in each of the UK Companies Acts for the 

respective years, 1862, 1906, 1908, 1929, 1948, 1985 and 2006.23 The pioneer version 

of the Table A model articles appeared as Table B for the Companies Act in 1856 

(1856 Act).24 

3.3 History of Table A in the UK 

The 1856 Act is credited with the introduction of Table A as a form of CG for 

companies. But the model articles version in that Act was known as Table B due to the 

presence of a preceding 'form known as Form A, a sample Memorandum of 

21 Janine Pascoe, "Corporate Law Reform and Some 'Rule of Law' Issues in Malaysia." HKLJ 38, no. 
3 (2008): 769, 769. 

22 The default model articles in Table A in the CA 1965 together with the corresponding model articles 
in the respective Table A in the Australian Companies Act 1961 and the UK Companies Act 1948 are 
reproduced in the book by Chen Thim Wai, Guide to Table A -Articles of Association. Petaling Jaya: 
LexisNexis, (2012): 82-276. 

23 An illustration of the several versions of Table A is discussed in paragraph 3.3. 
24 The default model articles in Table B in the UK Companies Act 1856 and the respective Table A 

model articles in the UK Companies Act for each of the years, 1862, 1906, 1908, 1929, 1948, 1985 and 
2006 are reproduced in the book by Derek French, Model Articles of Association/or Companies. Oxford: 
Oxford University Press, (2009). 
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Association.25 The system of incorporating companies in the UK was first provided by 

the Joint Stock Companies Act 1844 (1844 Act) which was completely revised by the 

1856 Act.26 The legislation governing the incorporation of companies has always 

required every company to have a constitution comprising of a MOA and an AOA. 

For the several UK Companies Acts, other than the 1844 Act, the AOA of a company 

was by default, the Table A model articles attached to each respective Act applicable 

at the time of incorporation of a company. For the 1844 Act, the constitution was 

comprised of a single document known as the deed of settlement.27 

The deed of settlement was inherited from the laws governing the formation of 

unincorporated companies. It was made between every shareholder and a trustee or 

trustees with whom the shareholders agreed to observe the provisions of the deed of 

settlement. Among other things, the deed provided for the transfer of shares and 

devolved the powers of management of the company to a selected group of persons 

known as directors and the property of the company was then vested in the directors 

as trustees.28 The incorporated structure, although a company, nevertheless resembled 

that of a large partnership.29 A similar view was expressed by Sealy in that the deed of 

settlement 'was in essence a deed of partnership'. 30 According to Mohd Sulaiman and 

Bidin, "Deed of settlement companies were, essentially, a combination of association 

25 Ibid, 22. 
26 Ibid, 1. 
27 Ibid, 4. 
28 Clive M. Scbmitthoff, Palmer's Company Law. London: Stevens & Sons, (1982): 7. 
29 Ibid, 8. 
30 Len Sealy, ''Perception and Policy in Common Law Reform," in David Feldman and Frank Meisel 

(eds), Corporate and Commercial Law: Modern Developments. London: Lloyd's of London Press Ltd, 
(1996): 23 . 
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and trust".31 However, the effect of the 1844 Act was recognized as a shift from the 

privilege of incorporation to the right of incorporation since previously, for companies 

to be incorporated, the process can only be achieved by an Act of Parliament or the 

grant of a Royal Charter which, according to Farrar and Hannigan, were cumbrous and 

expensive.32 

The impetus for legislative recognition of incorporated companies as against the earlier 

available vehicle for trading, the unincorporated associations, came in the wake of the 

growth of the railway companies and the need to raise capital from the public.33 

Synonymous with the securing of financing from the public was a feature of companies 

having a separation of ownership and management in the later part of the nineteenth 

century.34 It can therefore be reasonably concluded that the deed of settlement and its 

replacement in the form of Table A model articles for regulating the internal affairs of 

companies would reflect that feature of separation of ownership and management. The 

deed of settlement was however, found to be cumbersome, as it required every 

shareholder to actually sign, seal and deliver as his own act the company's deed. This 

system of the deed of settlement was abandoned by the 1856 Act, with the substitution 

of its novel system in that every shareholder is deemed to have signed and sealed the 

MA and the AOA with the adoption of the default model articles in its Table B version 

or which are known as the Table A versions in subsequent company law legislation.35 

31 Airnan Nariman Mohd Sulaiman and Aishah Bidin, Commercial Applications of Company Law in 
Malaysia. 2nd ed. Malaysia: CCH Asia, (2005): 36. 

32 J.H. Farrar and B.M. Hannigan, Farrar's Company Law. 4th ed. London: Butterworths, (1998): 19. 
33 Ibid. 
34 J.R. Edwards and K.M. Webb, "Use of Table A by Companies Registering Under the Companies 

Act 1862." A & BR, 15, no. 59 (1985): 177, 179. 
35 Ibid, 177. 
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The 1856 Act is regarded as the frrst of the modem companies legislation and provided 

more elaborate provisions for a company's internal affairs regulations as contained in 

its Table B in comparison with the deed of settlement. 36 

The subsequent Table A model articles associated with each succeeding Companies 

Act in the UK did not remain stagnant. According to Edwards and Webb, the Table A 

model articles in the Companies Act 1906 (1906 Act) was a redrafted version of Table 

A in the Companies Act 1862 (1862 Act) so as 'to make it conform more closely to 

modem practice and business requirements' . 37 

As an illustration of the changes made in each succeeding Table A versions, reference 

is made to the provision regarding the place of keeping the books of account of a 

company. The model article 78,38 in the 1862 Act required that the books of account 

be kept at the registered office of the company while model article 104,39 in the 

succeeding 1906 Act provided for the books of account to be kept at the registered 

office of the company or at such other place or places as the directors think fit . The 

36 Stephen Mayson, Derek French and Christopher Ryan, Mayson, French & Ryan on Company Law. 
17th ed. London: Blackstone Press Limited, (2000): 97. 

37 Edwards, et al, "Use of Table A", 180. 
38 Model article 78: 

The Directors shall cause true Accounts to be kept,
Of the Stock in Trade of the Company; 
Of the Sums of Money received and expended by the Company, and the Matter in respect of 
which such receipt and Expenditure takes place; and 
Of the Credits and Liabilities of the Company: 
The Books of Account shall be kept at the registered Office of the Company, and subject to any 
reasonable Restrictions as to the Time and Manner of inspecting the same that may be imposed 
by the Company in General Meeting, shall be open to the Inspection of the Members during the 
Hours of Business. 

39 Model article 104: 
The books ofaccount shall be kept at the registered office of the company, or at such other place 
or places as the directors think fit, and shall always be open to the inspection of the directors. 
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introduction of flexibility in keeping the books of account in the latter model article 

was, according to Edwards and Webb, to keep pace with the modem practice and 

business requirements because it is unreasonable for the registered office to be the sole 

place to keep the books of account especially where the business activities of the 

company are located in different geographical areas.40 These observations are well 

founded when the earlier model article 104 is compared with model article 125,41 in 

the subsequent Companies Act of 1948 where the registered office of a company as a 

place to keep the books of account was abandoned in favour of places to be decided at 

the discretion of the directors from time to time, where practicality is favoured. 

3.4 The Corporate Governance System in Table A 

CG, in general, is concerned with the management and control system of a company. 

In Malaysia, fo llowing the crisis of 1997/1998, a report on CG was published and it 

was defmed as: V 

the progress and structure used to direct and manage the business 
and affairs of the company towards enhancing business prosperity 
and corporate accountability with the ultimate objective of realizing 
long term shareholder value, whilst taking into account the interests 
of other stakeholders. 42 

Basically, the CG of a company is about how the power which are entrusted to parties 

40 Edwards, et al, "Use of Table A", 183. 
41 Model article 125: 

The directors shall from time to time determine whether and to what extent and at 
what times and places and under what conditions or regulations the accounts and 
books of the company or any of them shall be open to the inspection of members 
not being directors, and no member (not being a director) shall have any right of 
inspecting any account or book or document of the company except as conferred 
by statute or authorised by the directors or by the company in general meeting. 

42 Report on Corporate Governance by the High Level Finance Committee, 1999: 52. 
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in a company, such as between the directors and shareholders or the controlling and 

minority shareholders who represent the two organs in the process of making decisions 

in a company, on decision-making and control can be balanced.43 In order to consider 

this aspect of the CG of a company, the AOA represents an important document as it 

is the principal source of the shareholders' rights,44 setting out the terms of the contract 

which governs their relationship with each other and the company and which 

determine the powers of the board of directors and the shareholders at general 

meetings.45 Since by default of having a tailor made AOA, Table A then applies,46 it 

is therefore fitting for the purpose of this study to evaluate the CG system in Table A 

by looking at the division of powers between the board of directors and shareholders 

followed by the division of powers between the controlling and minority shareholders 

of a private company limited by shares. 

3.5 Division of Powers in Table A in the CA 1965 

3.5.1 Between Board of Directors and Shareholders 

The discussions in this section will mainly involve model article 73 in the CA 1965; 

model article 55 in the 1862 Act; and section 90 in the UK Clauses Consolidation 

Act 1845 (1845 Act). 

43 Raquel Azevedo and Simon Behr, "Corporate governance - setting the standards on minority 
shareholders rights: the Portuguese case." JCCLR 18, no. 3 (2007): 116, 116; Shabir Ahmad and 
Rosmini Omar, "Basic corporate governance models: a systematic review." Int JLM 58, no. 1 (2016): 
73, 74. 

44 Rosalind Nicholson, Table A Articles of Association. London: Sweet & Maxwell (1997): 1. 
45 The Federal Court in Pan-Pacific Construction Holdings Sdn Bhdv Ngiu-Kee Corp (M) Bhd & Anor, 

MLm 269 (2010): para 28 cited with approval the observations of Hoffman LJ, on the position of the 
articles of association, in the UK case of Re Saul D Harrison & Sons pie, 1 BCLC 475 (1995). 

46 See paragraph 3 .1.1. 
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The demarcation of powers between the board of directors (BOD) and the shareholders 

of a company, where Table A in the CA 1965 is adopted, is contained in model article 

73, which reads as follows: 

The business of the company shall be managed by the directors who 
may pay all expenses incurred in promoting and registering the 
company, and may exercise all such powers of the company as are 
not, by the Act or by these regulations, required to be exercised by 
the company in general meeting, subject, nevertheless, to any of 
these regulations, to the provisions of the Act, and to such 
regulations, being not inconsistent with the aforesaid regulations or 
provisions, as may be prescribed by the company in general meeting; 
but no regulation made by the company in general meeting shall 
invalidate any prior act of the directors which would have been valid 
if that regulation had not been made. 

The corresponding provisions which are identical to our model article 73, appeared as 

model article 80 in the UK Companies Act 1948 and model article 73 in the Australian 

Uniform Companies Act 1961,47 These model articles, according to Qu,48 can be traced 

back to the 1862 Act in the form of model article 55 . Model article 55 provided that: 

The business of the company shall be managed by the 
directors . ... subject nevertheless to any regulations of these articles, 
to the provisions of the foregoing Act and to such regulations, being 
not inconsistent with the aforesaid regulations or provisions, as may 
be prescribed by the company in general meeting. 49 

The division of power provisions in articles of companies which are identical or similar 

47 Chen, Guide to Table A, 205-206. 
48 Charles Zhen Qu, ''Some Reflections on the General Meeting's Power to Control Corporate 

Proceedings." CLWR 36 (2007): 231,232. 
49 Ibid. 
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to model article 55 are the source of prevailing judicial decisions.50 The first of such 

cases on the interpretation of the model article, Automatic Self-Cleansing Filter 

Syndicate Co Ltd v Cuninghame (Cuninghame case),51 decided that the repository of 

the powers of management of a company resided with the BOD and not with the 

shareholders. Significantly, the decision recognised that the director is an agent of the 

company and not that of the shareholders. 52 Secondly, the articles of association, being 

a contract between the shareholders of a company, would determine how the powers 

are to be distributed between the BOD and the shareholders as distinct organs of the 

company. 53 The decision, therefore, represents a judicial recognition of the 'cleavage 

between ownership and management which we now take for granted in the public 

company' ,54 in other words, a separation of the ownership of the company represented 

by the shareholders and its management as represented by the BOD. 

Prior to the Cuninghame case, the courts have adopted the view that the shareholders 

being the owners of the company have the power to control the BOD, more so when 

the directors are regarded as agents of the shareholders. This view is clearly set out in 

the observations of Cotton L.J. in the case of Isle of Wight Railway Company v 

Tahourdin (Tahourdin case):55 

It is a very strong thing indeed to prevent shareholders from holding 
a meeting of the company, when such a meeting is the only way in 

50 Ibid. 
51 2 Ch. 34 (1906). This decision has been followed in Baldev Singh v Mahima Singh & Ors, 2 MLJ 

206 (1974). 
52 Ibid, 42-43 (per Collins M.R.). 
53 Ibid, 44 (per Cozens-Hardy L.J.). 
54 Sealy, "Perception and Policy", 25 . 
55 25 Ch. D. 320 (1883). 
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which they can interfere, if a majority of them think that the course 
taken by the directors ....... .is not for the benefit of the company.56 

The judicial observation on the division of powers in the Tahourdin case was justified 

when one had regard to the prevailing law at the time, namely, section 90 of the 

Companies Clauses Consolidation Act 1845 (1845 Act), which in the words of Qu, 

represented, 'the antecedent of the division of powers provisions of Table A of 

subsequent company legislation'. 57 Section 90 provided: 

The directors shall have the management and superintendence of the 
affairs of the company except as to such matters as are directed by 
this or the special Act to be transacted by a general meeting of the 
company; but all the powers so as to be exercised shall be exercised 
in accordance with and subject to the provisions of this and the 
special Act; and the exercise of all such powers shall be subject also 
to the control and regulation of any general meeting specifically 
convened for this purpose , but not so as to render invalid any act 
done by the directors prior to any resolution passed by such general 
meeting.58 

SI 

In section 90, although the powers of management were given to the BOD, however 

the exercise of the powers were 'subject also to the control and regulation of any 

general meeting', which reflected the position at the time that the directors were agents 

of the shareholders and were subservient to their instructions. 59 The purpose of the 

1845 Act, was to bring together a model set of rules which were applicable to public 

56 Ibid, 329. 
57 Qu, "Some Reflections", 249. 
58 Available at: http://www.legislation.gov.uk/ukpga/Vict/8-9/16/section/90 (accessed on 6 August, 

2017). 
59 K.A.Aickin. "Division of Power Between Directors and General Meeting as a Matter of Law, and 

as a Matter of Fact and Policy." Melbourne University Law Review 5 (1967): 448, 449-450. 
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utility companies created by statute.60 According to Griffin, 61 the growth and 

expansion enjoyed by the public companies resulted in the decline of shareholders 

taking part in the corporate policy of public companies. These shareholders were only 

interested in their investments for profits and not for the right to participate in the 

management of the companies with a decline in attendance and participation at general 

meetings as a result. 62 

Thus, the Table A versions in the Companies Acts succeeding the 1845 Act such as 

the 1856 Act with its Table B or the Table A in the 1862 Act did not include any 

provisions equivalent in wording to section 90.63 This non-inclusion offers a 

reasonable inference that the default position for companies incorporated under the 

1856 Act or the 1862 Act allows the BOD to manage the company without any 

interference from the shareholders.64 While those companies legislation in 1856 and 

1862 in the UK were only concerned with public companies, a significant change was 

brought about by the subsequent Companies Act of 1907 ( 1907 Act) with the creation 

of a new category of companies, the private company. 65 Notwithstanding the presence 

of the private company, the division of powers provisions in Table A in the 1907 Act 

and succeeding Companies Acts remained the same as model article 55 in the 1862 

Act. 

Thus, the prevailing judicial view,66 on model article 73 of the Table A in the CA 1965 

60 Susan Watson. "The significance of the source of the powers ofboards of directors in UK 
company law." JBL (2011): 597, 605. 

61 Stephen Griffin, Company Law Fundamental Principles. 3rd ed. Essex: Pearson Education 
Limited, (2000): 290. 

62 Ibid. 
63 Watson, "The significance", 605. 
64 Ibid, 605-606. 
65 See Chapter 2 at paragraph 2.3. 
66 Dato Mak Kok & Anor v See Keng Leong & 9 Ors, 1 CLJ 71 (1990): 75-76; Petra Perdana Bhd v 
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which is based on model article 55 in the 1862 Act, is that the BOD are empowered 

by the default articles to manage the company without any interference from the 

shareholders, but in this regard no distinction between a public and a private company 

is made. The private companies are therefore made to share the same platform of 

internal management rules as the public companies where Table A is adopted as the 

constitution by the private companies as its default position. In private companies 

where the directors are appointed by the controlling shareholders, then the minority 

shareholders would lose their voice in the management of the company. 

Some residual powers still reside in the shareholders but they are found in the main 

body of the CA 1965 which deals with the alteration of the AOA,67 removal of 

directors,68 and the allotment of shares.69 However for the minority shareholders in a 

private company, the chances of utilising the powers are quite futile due to their 

inability to outvote the controlling shareholders. Shareholders are called 'controlling' 

on account of having enough voting power to significantly affect the outcome of any 

shareholders ' voting process. 70 

Tengku Dato' Ibrahim Petra Bin Tengku Indra Petra & Ors, 11 MLJ 1 (2014): 97-98; cf the Singapore 
case of Credit Development Pte Ltd v IMO Pte Ltd, 2 SLR 370 (1993) in which Lim Teong Qwee JC 
construed an identical provision to model article 73 in the CA 1965 as reserving a supervisory power io 
the shareholders in general meeting to interfere with the decisions of the BOD. However, this decision 
is contrary to the prevailing view and has been criticised in Ronald Han Woon Choo, "Division of 
Powers Between the Meeting and the Board of Directors in a Company." SAcLJ 5 (1993): 360. His 
criticisms are that: 1. the decision was not supported by the case authorities cited by the learned JC; 2. 
The word, 'regulations' in the subject model article may refer to procedural matters eg how the board 
meetings are to be held; and 3. the decision would lead to chaos given that in the past, the AOAs of 
companies have been drawn up on the understanding that model article 73 vests the residuary powers 
exclusively to the directors. In Malaysia, the Federal Court has disapproved of the Credit Development 
case in Tengku Dato' Ibrahim Petra bin Tengku Indra Petra v Petra Perdana Berhad, MI.JU (2017) 
1976: para [145]. 

67 CA 1965 section 31. 
68 CA 1965 section 128. 
69 CA 1965 section 132D. 
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3.5.2 Between Controlling and Minority Shareholders 

The organ empowered to make decisions for a company, other than the BOD, is that 

of a general meeting which is comprised of ordinary shareholders. Although, as 

previously discussed, the management decisions of the company are decided by the 

BOD, but the importance of the votes of the shareholders is more pronounced when it 

is taken into account that the members of the BOD are appointed or removed as a result 

of the exercise of those votes. If all shareholders agreed on the same course of action, 

then the allocation of votes is immaterial. But in the presence of differing views and 

conflicting decisions, then the voting rights of shareholders come into prominence. 

3.5.2.1 One Share, One Vote 

The present voting rights of a shareholder is 'one share, one vote' which was evolved 

from the 'one member, one vote' practice of the 16th century.71 The change represented 

a social adaption from that of a democratic practice of 'one member, one vote' to that 

of plutocratic where the voting powers of shareholders are apportioned according to 

the amount of their investment in the company.72 According to Dunlavy, the change 

promoted the social conception of the company as a commodity in contrast to the 

company shares only, and the 'one share, one vote' facilitated the process of buying 

and attaining control of a company.73 

70 Maria Isabel Saez and Damaso Riano, "Corporate governance and the shareholders' meeting: 
voting and litigation." EBOLR 14, no. 3 (2013): 343,356. 

71 Ataollah Rahmani, "Shareholder control and its nemesis." ICCLR 23, no. 1 (2012): 12, 21. 
72 Colleen A. Dunlavy, "Social Conceptions of the Corporation: Insights from the History of 

Shareholder Voting Rights." Washington & Lee Law Review 63 (2006): 1347, 1354-1356. 
73 Ibid, 1356. 
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This change in the voting rights was not implemented suddenly but graduated from a 

system of having to strike a balance between shareholders and their ownership of a 

number of shares by providing that the votes per share would decrease as the 

shareholder obtain more shares,74 until it ended with the present system of 'one share 

one vote'. This intermediate change in the system was reflected in Table A in the 1862 

Act which provided for one vote for each share up to ten, for each five shares above 

ten up to 100, and for each ten shares above 100.75 But the honour of the first Table A 

to embrace the intermediate change belonged to the one in the 1856 Act in model 

article 38. Finally, the change to the 'one share one vote' system was first effected 

through model article 60 in Table A in the Companies Act 1906 which has been 

followed in model article 54 in Table A in the CA 1965. With the final change in place, 

it would allow the shareholders with more shares, thus more votes, to receive greater 

benefits than those who had less share investments. 76 

The framework of the CA 1965, as previously discussed, followed that of the UK 

Companies Act, which includes that pertaining to the allocation of rights of a 

shareholder. The UK Parliament in giving effect to the freedom of parties to choose 

the terms of their contract, in 1862, apply that principle to placing those rights of 

company shareholders in Table A which is applicable in default of a tailor made 

constitution. 77 Thus, with this system being adopted in Malaysia, the shareholders are 

74 Ibid, 1356-1357; Grant M. Hayden and Matthew T. Bodie, "One Share, One Vote and the False 
Promise of Shareholder Homogeneity." Cardozo Law Review 30 (2008): 445, 4 70. 

75 David L. Ratner, "The Government of Business Corporations: Critical Reflections on the Rule of 
"One Share, One Vote"." Cornell Law Review 56, no. I (1970): 1, 8; The relevant model article was 
no. 44 in Table A in the 1862 Act. 

76 Ataollah Rahmani, "Shareholder control", 14. 
77 Richard C. Nolan. "Shareholder Rights in Britain." EBOLR 7 (2006): 549, 555. 
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given the freedom to decide on the terms of the arrangements between them, which is 

binding in law by virtue of section 33 of the CA 1965. 

Such rights of the shareholders will include the right to attend and vote at general 

meetings, 78 the number of votes each shareholder possesses in respect of a share, 79 the 

procedures regulating the general meetings, 80 and the right to participate in the 

company's profits by way of dividends and the relevant procedures governing it. 81 

These rights which a company may opt out of, constitute the corporate governance 

rights of shareholders in the company constitution. 82 Other corporate governance 

rights of the shareholders are found in the main body of the CA 1965.83 

3.5.2.2 Majority Rule 

The outcome of the voting process of shareholders are resolved by the majority rule. 

The voting process is determined by a tabulation of votes of the shareholders who are 

present at a meeting and who are entitled to vote, ensuring that the will of the majority 

shareholders prevail. According to Loh, 84 this process of decision-making based on 

the majority rule will prevent anarchy because it is not often that all shareholders will 

agree wholeheartedly on issues concerning the internal management of a company and 

vote unanimously. 

78 CA 1965 Table A model articles 45, 47, 51 and 54. 
79 CA 1965 Table A model article 54 on voting on a show of hands and voting on a poll. 
8° CA 1965 Table A model articles 47 - 62. 
81 CA 1965 Table A model articles 98 - 105. 
82 Iris H-Y Chiu, "The role ofa company's constitution in corporate governance." JBL 7 (2009): 

697, 712. 
83 An example of it is the power to allot shares which was previously given to the directors in model 

article 2, Table A in the CA 1965 but the power was subsequently made subject to the approval of the 
shareholders by section 132D in the CA 1965. 

84 Loh Siew Cheang, Corporate Powers Accountability. 2nd ed. Kuala Lumpur: LexisNexis (2002): 
1140. 
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The principle of majority rule is based on the superiority in shareholdings rather than 

on the superiority in physical numbers however it is more accurate to ascribe to the 

superior group as having 'control' in the company even though they may not have the 

51 % shares since the shareholders in the opposing group may not be united or may be 

apathetic. The concept of 'control' was accepted by Edgar Joseph Jr (as he then was) 

in Tan Guan Eng v Ng Kweng Hee, 85 to "embrace a broad spectrum of positions within 

a company and that control could arise as the result of indifference or apathy". 

The principle of majority rule was summed up by the Federal Court in Paidiah 

Genganaidu v The Lower Perak Syndicate Sdn Bhd & Ors:86 

What is beneficial to the company as a whole is usually a matter for 
the shareholders to decide. Largely it is a matter of opinion. Where 
opinions differ, as might well be the case here, the opinion of the 
majority must, of course, prevail. This is because the minority have 
by their contract with the company agreed to submit to the will of 
the majority. 

It is recognised_ that in Malaysia, the substantial shareholder usually controls the 

company through his involvement in the board and/or management. 87 Notwithstanding 

that the controlling shareholders' possess influence on the board and/or management, 

the shareholders are not trustees for each other and occupy no fiduciary position, thus, 

they are under no fiduciary duties. 88 In this regard, the Court of Appeal in Tuan Haji 

Ishak Bin Ismail & Ors v Leong Hup Holdings Bhd and Other Appeals, 89 held that, 

85 I MLJ 487 (1992): 499. 
86 I MLJ 220 (1974): 221. 
87 Aim.an Nariman Bt Mohd Sulaiman, "Encouraging Shareholders' Participation in Company 

Decision-making: A Reflection on Existing Law And Reform Issues." 1 MLJ (2003): cxlviii, clv. 
88 Peters' American Delicacy Co Ltd v Heath, 61 CLR 457 (1939): 504. 
89 1 MLJ 661 (1996): 696. 
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'the power to vote in general meeting is not a fiduciary power, and a shareholder owes 

no duty to anybody as to how he exercises his vote'. Similarly, the Federal Court in 

Pan-Pacific Construction Holdings Sdn Bhd v Ngiu-Kee Corp (M) Bhd & Anor, 90 

stated that 'there is no general duty of good faith owed by shareholders in a company 

to each other'. However, it is recognized that although the minority shareholders in 

companies have to accept majority rule, but they are able to invoke the protective 

measures under the Companies Act if the 'majority rule passes over into rule 

oppressive of the minority or in disregard of their interest'. 91 

According to Hollington, the general policy of the law of England provides for the 

application of the principle of majority rule in view of the bargain among the 

shareholders as reflected in the company's articles of association. 92 For the position in 

Malaysia, a similar view was expressed by the Court of Appeal in Soh Jiun Jen v 

Advance Colour Laboratory Sdn Bhd & Ors.93 

ara 

The decision-making process for shareholders under the CA 1965 or the CA 2016 is 

mostly done by ordinary resolution,94 and others by special resolution.95 Unless the 

90 MLJU 269 (2010): paragraph [34). 
91 Re Kong Thai Sawmill (Miri) Sdn Bhd; Kong Thai Sawmill (Miri) Sawmill Sdn Bhd & Ors v Ling 

Beng Sung, 2 MLJ 277 (1978): 229; Mascon Rinota Sdn Bhd & Ors v Rinota Construction Sdn Bhd, 4 
MLJ 400 (2016): 411. The protective measures afforded to minority shareholders including oppression 
proceedings is discussed in Chapter 4. 

92 Robin Hollington, Hollington on Shareholders' Rights. 7th ed. UK: Sweet & Maxwell (2013): 4, 6. 
93 5 MLJ 342 (2010): 355. 
94 The CA 1965 did not define ordinary resolution but a description of it was given by Lord Upjohn 

in the case of Bushell v Faith, AC 1099 (1970): 1108 which is similar to the definition contained in 
section 291 in the CA 2016, that is, an ordinary resolution is passed by a simple majority of those 
shareholders present and voting. 

95 In section 292 in CA 2016, special resolution is defined and bears the same meaning as that in 
section 152 in the CA 1965, that is, a special resolution is passed by seventy-five per centum of those 
shareholders present and voting. 

105 



Act or the constitution requires a special resolution to be passed, an ordinary resolution 

will suffice.96 At the meeting of shareholders, voting on resolutions proposed is done 

either by a show of hands or by a poll. This manner of voting is contained in the 

company's AOA.97 The requisite majority of votes for the passing of the resolution is 

determined by counting on a show of hands, by the hands raised or shown and on a 

poll, by the votes cast. The voting by poll would better reflect the shareholders in a 

company on a 'one share, one vote' basis in contrast to a show of hands. The right to 

demand a poll is provided by the AOA,98 and such right cannot be excluded by the 

AOA.99 

3.6 Accountability of the Directors in Table A in the CA 1965 

As was previously discussed in paragraph 3.5.1, the BOD is entrusted with powers to 

manage the affairs and operations of a company by virtue of model article 73 in Table 

A in CA 1965, which has been the traditional source of powers for the BOD since the 

introduction of model article 55 in the 1862 Act. 

Having being entrusted with management power, great responsibility and 

accountability must inseparably follow and that is expected of a company's CG, being 

the process by which the BOD are held accountable for the performance of their 

decision-making activities. 100 The mandatory provisions on directors' duties are 

96 Under section 290(3) CA 2016, where the Act or the constitution do not specify the type of 
resolution required, the resolution of a company shall be passed as an ordinary resolution. 

97 CA 1965 in Table A model article 54. 
98 CA 1965 in Table A model article 51. 
99 CA l 965 section 146(1 ). 
100 J.E. Parkinson, Corporate Power and Responsibility-Issues in the Theory of Company Law. 

Oxford: Clarendon Press-Oxford (1993): 159. 
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covered in the CA 1965,101 or the CA 2016,102 but other areas of accountability are 

contained in the AOA in which in default of a tailor made constitution, the source of 

it is Table A. 

In order for the shareholders to monitor and access the performance of the BOD, timely 

access to accurate information is fundamental. According to Parkinson, it would not 

be possible for shareholders to effectively supervise the performance of the 

management in the absence of reliable information.103 Historically, Table A contained 

elements of corporate governance in the form of anti-director rights, so as to enable 

the shareholders to influence or overrule directors and to monitor the directors' 

performance in their management of the company, which included provisions for the 

directors to hold mandatory Annual General Meeting (AGM).104 

An important annual event for the shareholders is the holding of an AGM by the 

company which is convened by the BOD. One of the businesses conducted at the AGM 

is the laying of the accounts by the BOD. Such a need arose because it was 

impracticable to permit all shareholders to have access to the books of account, 105 

which are in the custody of the BOD and shareholders being investors in the company 

are to be informed of the performance of the company and the BOD. This has been the 

practice which was made compulsory since the 1844 Act. 106 The A GM also provides 

101 CA 1965 Division 2, particularly in section 132. 
102 CA 2016, Subdivision 3 of Division 2 in Part III, particularly in section 213. 
103 Parkinson, Corporate Power and Responsibility, 160. 
104 James Foreman-Peck and Leslie Hannah, "UK Corporate Law and Corporate Governance before 

1914: a Re-interpretation." (2015): 4, 8-9, available at: http://www.ehes.org/EHES 72.pdf (accessed 
on May 10, 2018). 

105 Trevor R. Johnston, Martin 0 . Jager and Reginald B. Taylor, The Law and Practice of Company 
Accounting in Australia. 4th ed. Melbourne: Butterworths (1979): 247. 

106 Ibid. 
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a platform for the shareholders to re-elect those directors who are retiring or to elect 

new directors should the performance of the company be lacking. The basis for the 

company having an AGM was observed by Holland Jin the New Zealand case, In the 

matter of The South British Insurance Company Limited:107 

An Annual Meeting of the shareholders of a company is an important 
event. Not only is there a statutory obligation on the company to call 

such a meeting, it contracts with its shareholders by its Articles of 
Association that it will do so. It is the one occasion in the year when 
the shareholders have a right to meet the Directors or their 
representatives and to question them on the company's accounts, the 

Directors' Report and the company's position and prospects. In 
addition they have a right to vote on, and if appropriate discuss, 
resolutions as to dividends and election of Directors. 

In short, the AGM acts an accountability mechanism. 108 For the purpose of this 

Chapter, the Table A model articles 43 and 46 respectfully provide for the holding of 

an AGM and the business to be conducted which has been enumerated in the 

observations of Holland J. and thus, fulfilled the need for provision of performance 

related documents in the form of accounts to the shareholders acting as a check and 

balance on the BOD's activities. 

However, the accounts are only representative of a company's position as at the date 

of the accounts. Another mechanism to supervise the director's interest in transactions 

is the abstention to vote where he has an interest in any contract or proposed contract 

and this is provided by model article 81. 109 The wordings are similar to that of section 

107 ACLC 34419 (1980): 34421. 
108 See Chapter 4 for details. 
109 Model article 81: 'A director shall not vote in respect of any contract or proposed contract with 

the company in which he is interested, or any matter arising thereout, and ifhe does so vote his vote 
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131 of the CA 1965 but model article 81 has these additional words, 'any matter arising 

thereout' which provides for a wider coverage as seen from the observations of Judith 

Prakash J. in the Singapore case of Tan Hup Thye v Refco (Singapore) Pte Ltd (in 

members' voluntary liquidation), 110 which was concerned with article 83 in that case: 

The article (Article 83) prevents a director of a company from voting 
on a contract or proposed contract with the company or "any matter 
arising thereout" if he is interested in the same. The addition of the 
words "any matters arising thereout" makes it plain that the 
prohibition does not relate only to contracts or proposed contracts 
which are currently before the board but also relates to matters which 
arise from pre-existing contracts. 

It was held in the Singapore case of Lim Koei Ing v Pan Asia Shipyard & Engineering 

Co Pte Ltd, 111 that by provisions similar to model article 81, a director must not vote 

on the resolution appointing himself as a managing director of the company. Table A 

in model article 93 allows the BOD to delegate its powers to one person only who is 

appointed by them to be the managing director. The immense power wielded by one 

person is demonstrated by the case of Chew Hock San v Connaught Housing 

Development Sdn Bhd, 112 where the Federal Court held that despite the absence of 

actual authority given to the managing director, the company may still be bound by his 

acts through ostensible or apparent authority in the managing director's dealings with 

outsiders. 

On the subject matter of how decision-makings at the BOD level are reached, reference 

shall not be counted.' 
110 MSCLC 99,175 (2010): 99181. 
Ill 1 SLR499 (1995). 
112 1 MLJ 350 (1985): 353. 
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is made to model article 80 in Table A of the CA 1965, which reads as follows: 

Subject to these regulations questions arising at any meeting of 
directors shall be decided by a majority of votes and a determination 
by a majority of directors shall for all purposes be deemed a 
determination of the directors. In case of an equality of votes the 
chairman of the meeting shall have a second vote. 

Similar to the principle applicable for deciding the outcome of the voting process of 

shareholders, the majority rule is used to determine the results of any meetings of the 

BOD. With the majority rule in place in accordance with the framework of Table A in 

the CA 1965, the controlling shareholders are very much in control of both the general 

meeting and the proceedings of the BOD even if the minority shareholders are able to 

have some representations on the BOD. As was pointed out in Chapter 2, majority rule 

does not promote healthy CG.113 

3.7 Replaceable Rules in the CA 2016 

The regulations governing the internal management and affairs of a company in the 

CA 2016, adopt a form which is different from the Table A format which grouped 

together all the regulations in one document irrespective of the subject matter. The 

present framework in the CA 2016 placed each regulation in the main body of the Act 

alongside with the mandatory provisions governing the same subject matters. Similar 

in nature to Table A, these regulations only apply in default of any tailor made 

provisions in the constitutions and are thus replaceable and termed as Replaceable 

Rules (RR).114 

113 See paragraph2.9. 
114 The term, Replaceable Rules, is borrowed from the Australian Corporations Act 2001, which 

employs the same framework as the CA 2016. 
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In the Commonwealth countries like the UK, Singapore, and Hong Kong, the Table A 

framework, 115 is maintained. The RR system was first employed by New Zealand in 

its Companies Act 1993 (NZCA 1993) followed by Australia in its Corporations Act 

2001 which represented a departure from the established Table A framework. 

But a significant difference appears in the New Zealand and the Australian framework. 

The New Zealand framework does not provide any table to identify the location of the 

RR regulations unlike that of the model found in the Australian Act. In the Australian 

Act, section 141 provides a helpful and useful table where all the RR regulations are 

collated and arranged according to the order in which they first appear in the Act and 

a part of the section 141 table is reproduced below: 

Table 3.1 

Table of replaceable rules in Australia 

Provisions that apply as replaceable rules 

I 

2 

3 

4 

5 
6 

7 

8 

9 

10 

Officers and Employees 
Voting and completion of transactions - directors of 194 
proprietary companies 

Powers of directors 198A 

Negotiable instruments 198B 

Managing director l 98C 

Company may appoint a director 201G 

Directors may appoint other directors 201 H 

Appointment of managing directors 201J 

Alternate directors 201K 

Remuneration of directors 202A 

Director may resign by giving written notice to 203A 
company 

11 Removal by members - proprietary company 203C 
Source: (Australian Corporations Act 2001 - section 141) 
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The RR framework in the CA 2016 follows that of the New Zealand model where each 

RR regulation is identified by the use of certain phrases such as "Unless otherwise 

provided in the constitution",116 "Subject to the provisions of the constitution",m 

"Subject to the constitution", 118 and "Subject to any provision of the constitution". 119 

The RR framework was adopted in the CA 2016 although it was not the subject of 

discussion or review by the Corporate Law Reform Committee (CLRC).120 It therefore 

remains an enigma as to why the Table A framework was abandoned in favour of the 

RR framework and then it was adopted without including a similar table of replaceable 

rules as was introduced by section 141 in the Australian Act. 

As the CA 2016 presently stands, the existing companies and the new companies as 

well as their advisers are left in a confusing state as to which provisions in the main 

body of the CA 2016 are RR regulations and which may be replaced or are in conflict 

with the provisions in the constitution of the existing companies. This is an obvious 

and serious gap in the CA 2016 since the RR provisions significantly regulate the 

internal affairs and management of a company. According to du Plessis, et al, the 

replaceable rules as collated in the section 141 table in the Australian Act, 'essentially 

reflect the rules contained in the old Table A' .121 

115 Table A continues to exist in the UK Companies Act 2006, Singapore Companies Act 2006 and 
the Hong Kong Companies Act 2014. 

116 CA 2016 sections 293(1); 296(1); 300(2); 307(1) and 339(3). 
117 CA 2016 section 291(4). 
118 CA 2016 section 327(1). 
119 CA 2016 section 329(1 ). 
120 The setting up and the scope of work of the CLRC was discussed in Chapter 1 at pages 3-4, 20-

21. 
121 Jean Jacques du Plessis, James McConvill and Mirko Bagaric, Principles of Contemporary 

Corporate Governance. Melbourne: Cambridge University Press (2005): 115. 
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The RR in the CA 2016 which governs proceedings of the BOD is found in the Third 

Schedule where they are usefully collated and is an exception to the way that the RR 

are organized in the main body of the Act. 122 These RR regulations share similar 

features as that under the Table A framework, namely, that the BOD is empowered to 

delegate its powers to a single person holding the position of a managing director, 123 

and that decisions made by the BOD are governed by the majority rule. 124 

However, significantly, there is an absence of a provision relating to AGM for private 

companies in the CA 2016. The Act only provides for the holding of AGM for public 

companies.125 What this means is that, short of having a clause relating to the holding 

of an AGM in its constitution (AGM clause), a private company is not obliged to do 

so. Existing private companies may still have such a requirement provided that the 

AGM clause has not been removed from its constitution, 126 but new private companies 

under the CA 2016 are not obliged to hold any AGM.127 

Thus, the minority shareholders in such private companies, namely the new companies 

and the existing companies where the AGM clause has been removed from its 

constitution, can no longer rely on AGM as an accountability mechanism as a check 

and balance on the BOD who are likely to be appointed by the controlling shareholders 

and would be subject to their influence. 

122 CA 2016, section 212 provides that the provisions in the Third Schedule are replaceable with the 
use of the phrase, 'Subject to the constitution'. 

123 CA 2016 Third Schedule rule 22. 
124 CA 2016 Third Schedule rule 1 1. 
125 CA 2016 section 340. 
126 In view of Table A model articles 43 and 46. 
127 The AGM as an accountability mechanism for the purpose of private companies is covered in 

Chapter 4. 
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On the division of powers between the BOD and the shareholders, the structure of the 

CA 2016 by section 211 clearly resembles that of model 73 Table A in the CA 1965, 

in that the business and affairs of a company are managed by or under the direction of 

the BOD with such powers as are necessary to do so although they may be modified 

by the constitution. Thus, the supremacy of the BOD and the controlling shareholders 

over the minority shareholders in a private company is maintained. 128 

On the passing of resolutions by shareholders, whether it be an ordinary resolution, 129 

or a special resolution, 130 the majority rule applies, in the case of the former by a 

simple majority and in the case of the former by a majority of not less than seventy 

five per centum of the shareholders who are entitled to vote. 

In further dilution of the minority shareholders' rights, the CA 2016 provides for the 

use of written resolution procedure to pass resolutions without any physical 

meetings, 131 for private companies. 132 The written resolution procedure allows for the 

proposed resolution to be passed merely by circulating the proposed resolution and 

having it signed by the requisite majority without the holding of a physical meeting 

which was regarded as a corporate governance requirement as discussed elsewhere. 133 

Taylor regarded the RR framework in the NZCA1993 as providing companies with 

flexibility to select a suitable structure for its operation by the use of presumptive and 

128 The minority shareholders in a private company are vulnerable due to a lack of influence over the 
BOD whose members are likely to be appointed by the controlling shareholders. 

129 CA 20Hi section 291(1). 
13° CA 2916 section 292(1). 
131 Table A in model articles 43 - 62 inclusive, contained regulations governing shareholders' 

meetings which are mandatory for passing resolutions unless it is agreed unanimously. 
132 CA 2016 sections 29l(l)(b); 292(l)(b) and 297. 
133 See Chapter 1 at para 1.8.3.3 and Chapter 4. 
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optional provisions.134 In her view, some presumptive provisions make use of the 

phrase, 'subject to the constitution of the company' whilst others set out that the rules 

may be negated, altered or added to by a company's constitution.135 For the CA 2016, 

an example of the former appears in section 212, 136 whilst the latter format is found 

in section 211(2).137 The optional provisions apply by virtue of its adoption in a 

company's constitution and can be found in section 195(3)(a).138 

The CA 2016 is silent as to why different types of phrases are utilised for the RR 

regulations. According to Cheffm, 139 the use of different phrases denote the purpose 

of the related provisions in the Act. He classified three types of company law rules, 

being, the permissive ('may') rules, presumptive ('may waive') rules and mandatory 

('must' or 'must not') rules.140 The RR as pointed out by Taylor are comprised of the 

optional and presumptive provisions which in the words of Cheffm respectively refer 

to permissive rules which do not apply automatically, 141 and presumptive rules which 

apply by default. 142 The common presumptive rules or provisions type of phrase used 

in the RR in the CA 2016 is "unless otherwise provided in the constitution".143 

134 Lynne Taylor, "Company Constitutions" in John Farrar and Susan Watson, Company and 
Securities Law in New Zealand. 2nd ed. Wellington: Thomson Reuters, 2013: 62. 

135 Ibid. 
136 CA 2016 section 212: 'Subject to the constitution, the provisions set out in the Third Schedule 

shall govern the proceedings of the Board' . 
137 CA 2016 section 21 1(2): 'The Board has all the powers necessary for managing and for directing 

and supervising the management of the business and affairs of the company subject to any 
modification, exception or limitation contained in this Act or in the constitution of the company'. 

138 CA 2016 section 195(3)(a): 'Any recommendation made under subsection (2) shall not be binding 
on the Board, unless the recommendation is in the best interest of the company, provided that-

( a) the rights to make recommendations is provided in the constitution;'. 
139 Brian R. Chefins, Company Law- Theory, Structure and Operation. Reprint. New York: Oxford 

University Press Inc, 2000: 217. 
140 Ibid. 
141 Ibid, 218. 
142 Ibid, 219. 
143 CA 2016 sections 293(1); 296(1); 300(2); 307(1) and 339(3). 
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In the absence of a table to identify the RR regulations in the CA 2016, it is a 

challenging task to pour over the Act, with 620 sections, to locate them, more so when 

different phrases are used, some of which have been previously identified in this 

chapter. It is interesting to note in the New Zealand Company Law Report which was 

responsible for the introduction of the RR into the NZCA 1993, that no reason was 

given for abandoning the Table A framework except for this statement: 

Under the 1955 Act, by the device of Table A articles, the Act 
provided a model constitution for companies. In the draft Act, we 
have thought it preferable to state the major rules of company 
organisation in the Act itself.144 

Having said that the RR framework followed that of the New Zealand and Australian 

models, it is notable that Hanrahan, et al, 145 regarded the replaceable rules in the 

Australian Act as more suited to unlisted public companies where the shareholders are 

bound by the majority rule and in Taylor's view, the similar rules in the New Zealand 

Act are more appropriate for a company where there is a separation in identity between 

its owners and its management. 146 Thus, the 'one size fits all' description is applicable 

to the RR framework which is only suitable for public companies without having any 

alternative arrangements for the private companies. 

144 New Zealand Law Commission., "Report No. 9, Company Law Reform and Restatement." 
(1989): 88 (paragraph 363), available at: 
http://www. lawcom. govt.nz/sites/ default/files/projectA vailab leF ormats/NZLC%20R9%20part%20 1. p 
df (accessed on September 13, 2017). 

145 Pamela Hanrahan., Ian Ramsay and GeofStapledon., Commercial Applications of Company Law. 
5th ed. Australia: CCH, 2004: 115. 

146 Taylor, "Company constitutions", 62. 
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3.8 Conclusions and Brief Findings 

The researcher has noted that at the level of decision-making for the two organs of a 

company, namely, the BOD and the shareholders, the operative principle of majority 

rules applies without any distinction made between public and private companies. 

In a private company where there exists controlling and minority shareholdings, the 

researcher contends that the minority shareholders are on the losing end because they 

are outvoted at general meetings and would probably not have any representation on 

the BOD since the directors are appointed by the shareholders who enjoyed the 

majority vote. Similarly, a shareholder who has a falling out with the controlling 

shareholders may not be re-elected to the BOD. 

As noted by the researcher, the Table A framework in the CA 1965 and the RR 

framework in the CA 2016, promote the principle of majority rule for both the BOD 

and the shareholders at general meetings. In view of the majority rule, the RR 

framework in the Australian Act and the New Zealand Act have been observed by both 

Hanrahan, et al, 147 and Taylor, 148 respectively, that they are more appropriate for public 

companies where the ownership and its management are separated. The researcher 

therefore contends that the RR framework having been modelled upon both the 

Australian and the New Zealand frameworks is not appropriate for a private company 

setting where its management are controlled by the majority of its shareholders. 

147 Hanrahan, et al, Commercial Applications, 115. 
148 Taylor, "Company constitutions", 62. 
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Notwithstanding the researcher's contention that in general, both the Table A and the 

RR framework are suitable for public companies and are inappropriate for those 

private companies with the presence of controlling and minority shareholders, the 

researcher states that the Table A framework is preferred to the RR framework due to 

the presence of the AGM requirement which acts as an accountability mechanism for 

minority shareholders in private companies. 

The researcher suggests that the AGM requirement should be retained in private 

companies for CG purposes and a provision for opting out of the AGM only if the 

shareholders agreed unanimously. In addition, the researcher invites the regulators to 

include a provision in the Act which would allow any shareholder in a private company 

to have the AGM requirement restored after it has been removed. This, the researcher 

contends will maintain the rights of shareholder, especially those in the minority, to 

secure accountability from the BOD in private companies. 

For the existing companies where Table A has been adopted with the AGM 

requirement, the researcher states that some controlling shareholders may take 

advantage of the written resolution procedure to remove the AGM requirement from 

its constitution without having to hold a meeting. With reference to the ease with which 

the written resolution procedure can be employed in amending the constitution to 

remove the AGM requirement, the researcher contends that it may lead to the demise 

of the AGM as an accountability mechanism for private companies to the detriment of 

its minority shareholders. 

By comparing with the RR framework in the Australian Act which provides a useful 

table where all the RR regulations are identified, the researcher was able to point out 

the most obvious defect in the RR framework existing in the CA 2016 being a lack of 
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a similar table. The lack of guidance from the authorities to identify the RR regulations 

in the CA 2016 is baffling and needs to be addressed. The existing companies have 

been left with uncertainties as to whether their present constitution, such as where 

Table A has been adopted, are still valid or not, in view of possible conflicts with the 

provisions in the CA 2016. On the other hand, the new companies are left without any 

guidance on which RR regulations relate to the internal management and affairs of a 

company and which may be replaced. 

As for the division of powers between the BOD and the shareholders, the researcher 

states that the provisions in model article 73 in Table A and the RR wordings in section 

211 in the CA 2016 both favour the BOD. Although both provisions may be altered 

by amendments to the constitution of the company, the researcher contends that the 

minority shareholder in a private company would be unable to gather seventy-five per 

centum of the votes for the special resolution needed for an alteration of the 

constitution. These types of default provisions are often accepted without question at 

the time of incorporation of a company with research suggesting that the incorporators 

of companies 'suffer from a status quo bias' and are likely to prefer the default 

provisions. 149 

With the confusion and controversies surrounding the RR framework in the CA 2016, 

the researcher contends that it is a downgrade on the Table A framework for CG 

purposes since the RR rules are regarded as part of a company's CG rules. 150 

149 Iris H-Y Chiu, "The role", 714; Russell Korobkin, "The Status Quo Bias and Contract Default 
Rules." Cornell Law Review 83 (1998): 608, 675. 

150 Robert P. Austin and Ian M. Ramsay, Ford, Austin and Ramsay's Principles of Corporations Law. 
16th ed. Australia: LexisNexis, 2015: 203. 
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Under this chapter, the researcher answered the first research question, that is, to what 

extent is the replaceable rules under the CA 2016 a better corporate governance system 

than Table A under the CA 1965 for minority shareholders in a private company. With 

that, the researcher also achieved the first objective, which is, to compare the corporate 

governance system for minority shareholders in a private company for replaceable 

rules under the CA 2016 and Table A under the CA 1965. 

In the next chapter, the issues relating to meetings under the CA 2016, including the 

novel laws of 'written resolution' and 'no AGM' affecting minority shareholders in a 

private company are discussed which will deal with the second research question and 

its objective. 
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CHAPTER FOUR 

ISSUES RELATING TO MEETINGS UNDER THE COMPANIES 

ACT 2016 FOR MINORITY SHAREHOLDERS IN PRIVATE COMPANIES 

4.1 Introduction 

The Companies Act 2016 (CA 2016), which came into force on the 31 st January 2017, 

retains the structure of the repealed Act, the Companies Act 1965 (CA 1965), in that 

the decision-making of a company limited by shares, is done by either by one or both 

of its two organs, namely, the board of directors (BOD) and the shareholders, with 

their acts deemed to be acts of the company.1 As was discussed in Chapter 2,2 the 

powers of management of a company is by section 211 (1) of the CA 2016, devolved 

onto the BOD and in the case of a private company, the controlling shareholders would 

have a stranglehold on the powers of management, being able to appoint directors and 

determine the outcome at general meetings in view of the majority rule.3 Chapter 3 

then look at the corporate governance system in general under the CA 1965 and the 

CA 2016 and now meetings which are an important component of the system is 

examined which is concerned with the second research question and its objective. 

1 See Chapter l at para 1.5. 
2 See paragraph 2.4. 
3 See Chapter 3 at paragraph 3.5.2.2. 
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Hence, in the case of a private company, the discussion on the division of powers and 

related protection issues is not merely about the traditional relationship between the 

BOD and the shareholders but the relationship between the controlling shareholders 

who are also its directors and the minority shareholders should be considered. Under 

the CA 1965, it was observed that generally, the law on shareholders' meetings 

although important but as an aspect of corporate governance, it is very much 

neglected.4 This chapter thus delves into the application of the CA 2016 for minority 

shareholders in private companies in relation to meetings. It also looks at the statutory 

duties of directors from the aspect of minority shareholders' rights since this study 

relates those rights to remedies against the private companies' majority or controlling 

shareholders who are also its directors. 

4.1.1 Controlling and Minority Shareholders 

It was pointed out in Chapter 3,5 that the principles of 'one share, one vote' and the 

'majority rule ' have favoured the controlling shareholders over the minority 

shareholders in a private company, in its decision-making. The shareholders are called 

'controlling' since they are able to garner sufficient votes to influence the outcome of 

any shareholders' voting process including the appointment of directors by outvoting 

those minority shareholders who do not have such votes of influence.6 

4 Hasani Mohd Ali, Zinatul A Zainol, Jady@Zaidi Hassim and Nor Hayati Abdul Samat, "Some 
Legal Uncertainties in Electronic Corporate Meetings." International Journal of Computer Theory and 
Engineering, 5 no. 2, (2013): 284,284 

5 See paragraph 3.5.2. 
6 See Chapter 3 at paragraph 3.5.2; Alessio M. Pacces, "Controlling the Corporate Controller's 

Misbehaviour." JCLS 11, no. 1 (2011): 177, 180. 
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4.1.2 Controlling Shareholders, Duties and Ratification 

The courts, in general, have held that a shareholder is not under any fiduciary duty to 

anyone, including the company and fellow shareholders, as to how his vote is to be 

casted. 7 An exception where the court may intervene is where the alteration of an 

article or the constitution is such that it would infringe on the rights of minority 

shareholders.8 However, ultimately, the court would take into consideration whether 

the alteration is bona fide and for the benefit of the company.9 In this regard, the 

concept of 'bona fide and for the benefit of the company' is said to fall short of a 

fiduciary relationship, 10 since a rational explanation for the decision to alter, is such a 

low hurdle to overcome.11 It is therefore obvious that accountability through 

governance exercise like the shareholders' voting rights is limited for the minority 

shareholders given the impossibility of outvoting the controlling shareholders. 12 The 

courts' position are that the shareholders' votes constitute property rights and the 

shareholders can vote as they please, 13 except for fraud and or an ultra vires 

transaction. 14 Whereas, the directors have fiduciary duties as they are being regarded 

as fiduciaries to the company, 15 and are also subject to statutory duties such as that 

contained in section 213 of the CA 2016. 

7 Tuan Haji Ishak Bin Ismail & Ors v Leong Hup Holdings Bhd, 1 MLJ 661 (1996): 696; Paidiah 
Genganaidu v The Lower Perak Syndicate Sdn Bhd & Ors, I MLJ 220 (1974): 221. 

8 Expo Holdings Sdn Bhd & Ors v Toyo Ink Group Bhd, IO MLJ 674 (2014): 693. 
9 Ibid. 
10 John H. Farrar, "The duties of controlling shareholders-complex relationship, legal confusion and 

new approaches." AJCL 30 (2015): 140, 140. 
11 Ernest Lim, "Controlling shareholders and fiduciary duties in Asia." JCLS (2017): I, 14. 
12 Pacces, "Controlling the Corporate", 187. 
13 Lim, "Controlling shareholders", 16. 
14 Rita Cheung, Company Law and Shareholders' Rights. Hong Kong: Lexis Nexis 20 IO: 33. Loh Siew 

Cheang, Corporate Powers Accountability. 2nd ed. Kuala Lumpur: LexisNexis 2002: 316. 
15 PJTV Denson (M) Sdn Bhd & Ors v Roxy Malaysia Sdn Bhd, 2 MLJ 136 (1980): 138. 
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Notwithstanding the duties, fiduciary and statutory, the directors may still be able to 

secure a release of their duties from the general meeting, which is known as a 

ratification.16 The ratification may be given either prospectively or retrospectively by 

the general meeting which is in effect the decision of the controlling shareholders. 17 

The concept of ratification has been given statutory recognition in section 218 (1) of 

the CA 2016 in regard to improper use of property, information, position, opportunity 

and business in competition with the company by a director. This means that the 

minority shareholders' interest are vulnerable due to expropriation by the controlling 

shareholders, 18 if the wrongdoer directors are able to have their wrongs ratified by the 

controlling shareholders, 19 unless adequate protection and accountability provisions 

are contained in the CA 2016. 

4.2 Annual General Meeting (AGM) 

4.2.1 AGM as an Accountability Mechanism 

The holding of an AGM is a legal requirement for both public and private companies, 

under the CA 1965,20 but it is only mandatory for public companies under the CA 

2016.21 The legal origin of holding an AGM has been traced back to the UK 

Companies Act 1844 (1844 Act).22 As observed by Cordery, the legislation did not 

16 Vivien J.H. Chen, Self-Dealing by Company Directors in Malaysia. Petaling Jaya: Sweet & Maxwell 
2003: 140. It is beyond the scope of this chapter to discuss the principle ofratification. 

17 Ibid. PJTV Denson (M) Sdn Bhd & Ors v Roxy Malaysia Sdn Bhd, 2 MLJ 136 (1980): 139. Regal 
(Hastings) Ltdv Gulliver, 1 All ER 378 (1942): 389. 

l1l See Chapter 1 at p 9. 
19 Vivien Chen, Self-Dealing, 157. 
20 Section 143. 
21 Section 340. 
22 Ingrid Jeacle, "Accounting and the Annual General Meeting: the case of the Edinburgh University 

Tea Club 1929-1945", (2008): 6, available at: 
http:/ /www.research.ed.ac.uk/portal/files/8519749/ Accounting and the AGM.pdf 
(accessed on August 29, 2017). 

124 



offer any reason for the holding of an AGM.23 Hodges, et al, noted that AGMs are an 

"established and common mechanism to enable members to receive accounts of the 

performance of an entity" .24 

The 1844 Act significantly provided that a 'full and fair' balance sheet was to be sent 

to every shareholder at least ten days before the AGM.25 At the AGM, the same balance 

sheet was required to be presented to the shareholders.26 Further refinements to the 

balance sheet requirement made in both the UK Companies Act of 1856 and 1862 

required a Statement of Income and Expenditure to be presented together with the 

balance sheet.27 Two more reports were added to the earlier documentary 

requirements, where a Directors' report was required by the UK Companies Act 1908 

and in the UK Companies Act 1929, an auditor's report was needed to accompany the 

required list of documents to be sent out to shareholders.28 Having received the 

financial documents before the AGM is held and being present when the same 

financial documents are presented at the AGM, the shareholders are given an 

opportunity to demand face-to-face accountability of the directors where the 

information in those documents can be questioned and challenged. 29 

By making the directors accountable and responsible for the information in the 

financial documents, which would at the same time reflect the performance of the 

23 Carolyn J. Cordery, "The Annual General Meeting as an accountability mechanism", (2005): 2, 
available at: https://www.victoria.ac.nz/sacl/ centres-and-institutes/eagtr/working-papers/WP23. pdf 
(accessed on August 29. 2017). 

24 Ron Hodges, Louise Macniven and Howard Mellett, "Annual General Meetings of NHS Trusts: 
Devolving Power or Ritualising Accountability?" Financial Accountability & Management 20, no. 4 
(2004): 377, 377. 

25 Cordery, "The Annual General Meeting", 12. 
26 Ibid. 
27 Ibid. 
28 Ibid. 
29 Ibid, 5. 
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company, the AGM is regarded as an accountability mechanism. The position of the 

AGM as an object of corporate governance is reflected in the statement of the UK 

Company Law Review Steering Group that, "AGMs are the key mechanism for 

promoting transparency and accountability in the management of company affairs".30 

This view is shared by Cordery, in that the AGM is "a formal and transparent 

mechanism to deliver accountability".31 Similarly, in Australia, the AGM is regarded 

as 'a mechanism for accountability of those in control of the company' ,32 to the 

shareholders. Thus, as an accountability mechanism, the AGM is a forum for apprising 

the shareholders of the financial position and performance of the company; providing 

an opportunity for shareholders to seek answers on matters, financial or otherwise, of 

the company; allowing the shareholders to debate on matters on which they will be 

called to vote at the AGM including the election of directors and issue of dividends.33 

The accountability basis for the company having an AGM was observed by Holland J 

in the New Zealand case, In the matter of The South British Insurance Company 

Limited: 

An Annual Meeting of the shareholders of a company is an important 
event. Not only is there a statutory obligation on the company to call 
such a meeting, it contracts with its shareholders by its Articles of 
Association that it will do so. It is the one occasion in the year when 
the shareholders have a right to meet the Directors or their 

30 The UK Company Law Review Steering Group, "Modern Company Law for a competitive 
economy: Company General Meetings and Shareholder Communication'', (1999): 1, available at: 
http:/ /webarchive.nationalarchives.gov .uk/20121101192029/http://www.bis.gov .uk/files/file2327 4.pdf 
(accessed on August 29, 2017). 

31 Cordery, "Tµe Annual General Meeting", 1. 
32 The Australian Corporations and Markets Advisory Committee, "The AGM and Shareholder 

Engagement", (2012): 12, available at: 
http://www.camac.gov .au/camac/camac.nsti'byHeadline/PDFDiscussion+Papers/$file/ AGM.pdf 
(accessed on August 28, 2017). 

33 Ibid, 12-13 . 
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representatives and to question them on the company's accounts, the 
Directors' Report and the company's position and prospects. In 
addition they have a right to vote on, and if appropriate discuss, 
resolutions as to dividends and election of Directors. 34 

The accountability provisions in relation to presentation of accounts in the form of 

balance sheet and profit and loss account in the CA 1965 are found in sections 169(1) 

and (3) which must be accompanied by a directors' report: section 169(5); a directors' 

statement: section 169(15); a statutory declaration by two directors: section 169(16); 

and an auditor's report: section 17 4( 6). Similar provisions are found in the CA 2016 

in sections 248 and 249: audited financial statements; sections 252 and 253: directors' 

report; section 251(2) and (3): a directors' statement; section 251(1)(b): a statutory 

declaration by a director; and section 261: an auditor's statement. These financial 

documents when presented at an AGM act as a check and balance against abuse of 

powers conferred on directors,35 and maintains the traditional role of accountability 

which was carried out by the earlier UK company legislation. 

The rationale for having an AGM is best summed up by Hadden as follows: 

The basis of this is the notion of the company as a kind of democracy 
in which the directors, like the government of a country, are elected 
on a periodic basis and must account to their electors for their 
performance. The theory of disclosure which now forms such a large 
part of modem company law is likewise based on the idea that 
shareholders armed with the relevant information may exert more 

effective control over the activities of their company and its 
directors.36 

34 ACLC 34419 (1980): 34421. 
35 Loh Siew Cheang, Corporate Powers Accountability. 2nd ed. Kuala Lumpur: LexisNexis 2002: 

208. 
36 Tom Hadden, Company Law and Capitalism. 2nd ed. London: Weidenfeld and Nicolson 

1977:324. 
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4.2.2 NoAGM 

The CA 2016 has taken a bold step in removing the legal requirement of holding an 

AGM in the case of private companies. The only provision which stipulates that a 

company is to hold AGMs is section 340 and it is applicable to public companies 

only. For private companies incorporated under the CA 1965 ( existing companies) and 

adopting Table A model articles,37 as its constitution, the AGM requirement remains 

as a legal requirement,38 only by virtue of the constitution.39 

In Chapter 1, it was pointed out that the CA 2016 was enacted based on 

recommendations made by the Corporate Law Reform Committee (CLRC) where out 

of 188 recommendations, 183 were accepted by the Companies Commission of 

Malaysia.40 The recommendations pertaining to AGM was contained in a Consultative 

Document on Engagement with Shareholders, No. 3 (CD No. 3),41 prepared by the 

CLRC. In its study of other Commonwealth jurisdictions, the CLRC found that the 

countries in Asia such as Singapore and Hong Kong tend to be more conservative in 

its treatment of AGM as being dispensable for private companies as an option while 

in the western nations such as the UK and Australia, AGM was entirely dispensed with 

in the case of private companies.42 But the CLRC noted that since not all shareholders 

in private companies are involved in its management, thus the need of retaining the 

37 The Table A model articles are found in the Fourth Schedule of the CA 1965 and are discussed in 
Chapter 3. 

38 The AGM requirement is contained in model articles 43 and 46 in Table A and whete they have 
been adopted as the existing company's articles of association, are being retained as part of the 
company's constitution under the CA 2016 by section 619(3). 

39 By section 33(1) of the CA 2016, the clauses in the constitution bind the company and its 
shareholders to the same extent as if they had been signed and sealed by each shareholder. 

40 See pages 20-21. At page 3, the setting up of the CLRC was explained. 
41 A Consultative Document on Engagement with Shareholders [No. 3] [2006], available at: 

https://www.ssm.corn.my/files/clrc/consultation documents/cd3.pdf (accessed on January 1, 2017). 
42 At pages 22, 40-43 of CD No. 3. 
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AGM for private companies.43 

In Australia, Austin and Ramsay explained that the reason for dispensation of AGM 

for private companies was because it was thought that in most cases, it was a pointless 

exercise to have a formal meeting for private companies.44 With that view in place, the 

authorities amended the company law so that private companies are no longer required 

to hold AGM.45 Interestingly, Australia's neighbour, New Zealand by its Companies 

Act 1993 (NZCA 1993) still retained the AGM which is known as an annual meeting 

and for a company other than an exempt company, it is held six months after the 

balance date of the company.46 As for an exempt company,47 if all the shareholders 

agree, the annual meeting is held not later than six months after the balance date, 48 of 

the company. In any event, annual meetings of all companies must be held not later 

than fifteen months after the previous annual meeting. 

The position in the UK on the dispensation of AGM for private companies was brought 

about by two legislative changes, namely, the Companies Act 1989 (1989 Act) and the 

Companies Act 2006 (2006 Act). Prior to those two Acts, the prevailing Act was the 

Companies Act 1985 (1985 Act) where the legal requirement for an AGM for private 

43 At page 21 of CD No. 3. 
44 Robert P. Austin and Ian M. Ramsay, Ford, Austin and Ramsay's Principles of Corporations Law. 

16th ed. Australia: LexisNexis, 2015: 322. 
45 Ibid. The amendments were done by the First Corporate Law Simplification Act 1995. 
46 Section 120(l)(b)(i). In John Farrar and Susan Watson, Company and Securities Law in New 

Zealand. 2nd ed. Wellington: Thomson Reuters, 2013: 283, it was stated that the requirement of 
holding an AGM once in a calendar year in section 120(l)(a) was repealed in 1998 with effect from 
3rd June 1998. 

47 By section 2 of NZCA 1993, both terms, exempt company and balance date have the same 
definition as that contained in the New Zealand Financial Reporting Act 2013 (NZFRA 2013). The 
term, exempt company, is defined under section 6A in the NZFRA 2013 as a company with total 
value of assets not exceeding NZ$ I million, turnover not exceeding NZ$2 million, having 5 or less 
full time employees and is not a subsidiary of another company or has any subsidiary at the balance 
date. Balance date in the same Act is defined under section 7 to mean the end of3 l st March or such 
other date as may be adopted by the directors of the company. 

48 Ibid. 

129 



companies was the same as the CA 1965 for Malaysia. 

The 1989 Act principally dealt with changes to the 1985 Act by introducing 

deregulation for private companies which came into force on pt April 1990.49 The 

deregulation provisions are so-called because their nature are that of electives which 

enable a private company through its shareholders' election to resolve for a 

dispensation with certain statutory formalities. 50 Thus, under section 366A(l) of the 

1989 Act, by an elective resolution, the shareholders can dispense with the legal 

requirement to hold an AGM.51 

However, the elective resolution can only be passed by the shareholders 

unanimously,52 which is similar to the rule in Re Duomatic.53 Even though the AGM 

requirement has been dispensed with unanimously, the minority shareholders by a 

single member is still able to require an AGM to be held in any year by giving the 

requisite notice. 54 The rationale for introducing the elective provisions was to continue 

the 'drive to free businesses from unnecessary burdens'.55 Another reason for the 

change was to reduce the costs of the smaller companies. 56 It was pointed out by 

Davies, 57 that the opting out provision for AGM was to allow flexibility in small 

private companies even though the AGM is an important forum in the presentation of 

49 John R. Birds, "The deregulation provisions of the Companies Act 1989." Company Lawyer 11, 
no. 7 (1990): 142, 142. 

50 Ibid. 
51 Ibid, 143. 
52 Section 379A(2)(b) of the 1989 Act. 
53 2 Ch 365 (1969). See paragraph 1.8.3.3 in Chapter 1. 
54 Birds, "The deregulation provisions", 143. The provision appeared in section 366A(3) of the 1989 

Act. 
55 Stuart R. Cross, "Annual accounts-the next step deregulation." Company Lawyer 17, no. 7 (1994): 

208,208. 
56 Andrew Hicks and S.H. Goo, Cases and Materials on Company Law. 3rd ed. London: Blackstone 

Press Limited 1999: 25. 
57 Paul Davies, Introduction to Company Law. Oxford: Oxford University Press 2002: 287. 
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accounts because in such companies the shareholders also act as the directors and the 

meeting would serve little purpose.58 But the minority shareholders are not left without 

protection as an individual shareholder can insist on an AGM being held in a given 

year in spite of the elective resolution to opt out of the AGM.59 Therefore, the AGM 

as an accountability mechanism is maintained for private companies. 

The major change for private companies came from the 2006 Act which provided that 

only public companies are required to hold AG Ms, 60 thus there is no legal requirement 

for private companies to do so. This was done despite the recommendations set out in 

a White Paper by the UK Department of Trade and Industry that while private 

companies should not be required to hold AGMs but a mechanism should be provided 

for opting in, 61 instead of the earlier opting out provision in the 1989 Act. Ironically, 

as noted by Omar, 62 the Explanatory Note accompanying the 2006 Act read as follows: 

The UK was one of the first nations to establish rules for the 
operation of companies. Today our system of company law and 
corporate governance, setting out the legal basis on which companies 
are formed and run, is a vital part of the legal framework within 
which business is conducted. As the business evolves, there is a risk 
that the legal framework can become gradually divorced from the 
needs of companies, in particular the needs of smaller private 
businesses, creating obstacles to ways that companies want and need 
to operate. 

58 The UK Company Law Review Steering Group, n. 29, 6. Paul L. Davies, Gower and Davies' 
Principles of Modem Comparry Law. 7th ed. London: Sweet & Maxwell 2003: 328. 

59 Davis, Introduction to Company Law, 287. 
60 Section 336(1) of the 2006 Act. 
61 The Department of Trade and Industry," Company Law Reform." (2005): 31, available at: 

http://webarchive.nationalarchives.gov.uk/+/http:/www.dti.gov.uk/cld/WhitePaper.pdf (accessed 
on September 2, 2017). 

62 Paul Omar, "In the wake of the Companies Act 2006: an assessment of the potential impact of 
reforms to company law." ICCLR 20, no. 2 (2009): 44, 54. 
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According to Omar,63 the legislative changes were made to deregulate the law so as to 

provide a less burdensome operating environment for companies, in particular the 

smaller private companies in order to simplify the decision-making process. 

But Sealy,64 was scathing in his attacks on the changes made to the 2006 Act that while 

"think small first" was a priority since over 300,000 companies incorporated per year 

in the UK are small private companies, yet very little consideration has been devoted 

to such companies in the 2006 Act. Kosmin and Roberts,65 also question the wisdom 

over the dispensation of the AGM requirement with concerns that the minority 

shareholders would be deprived of the opportunity to utilise the AGM as an 

accountability tool. 

The only avenue left for those minority shareholders would be to formally request a 

general meeting under section 303 of the 2006 Act, either by themselves or with the 

help of other shareholders, 66 which is not healthy for corporate governance due to a 

lack of accountability of the directors who are also the controlling shareholders in a 

private company. 

In Malaysia, the CLRC in its Consultative Document had shown particular awareness 

of the situation where the minority shareholders' interest need protection since they 

are not involved in the management of certain private companies.67 

63 Ibid, 50-51. 
64 Len Sealy, "Is the Companies Bill 2006 on target, or has it lost its way?" Co LN 18 (2006): 1, 2-3. 
65 Leslie Kosmin and Catherine Roberts, Company Meetings - Law, Practice and Procedure. 

Oxford: Oxford University Press 2008: 78. 
66 Ibid. The requisite percentage of shareholders under section 303 for the formal request is ten 

percent of those who are entitled to vote but for private companies where more than twelve months 
have elapsed since the end of the last general meeting, then it is only five percent. 

67 CD No. 3, A Consultative Document, 22. 
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Although the CLRC recommended that there is no AGM requirement for private 

companies but in order to protect those minority shareholders' interest, most 

importantly, the change was to be tempered with a mechanism which allows an 

individual shareholder to insist that an AGM be held for a particular year.68 The CLRC 

took into consideration the provisions relating to AGMs for private companies in the 

UK (pre -2006 Act), Hong Kong and Singapore which had favoured an opt out of the 

AGM requirement but instead it favoured the opt in position in order to reduce the 

procedural cost burden of having a compulsory AGM which at the same time, a 

provision is available to protect the interest of the minority shareholders by giving 

each shareholder the power to require an AGM if he so wishes in a particular year. 69 

The present position under the CA 2016 does not reflect the recommendations of the 

CLRC. It resembles the position in the UK under the 2006 Act in that only public 

companies are required to hold AGMs.7° Consequently, the minority shareholders in 

order to seek answers on the financial documents received by them and the 

performance of the directors and the company would have to formally request for a 

meeting under section 311 which is similar to the position in the UK under section 303 

including satisfying the requisite percentage of shareholders of ten percent and if the 

last general meeting has been convened for more than twelve months, then the requisite 

percentage is reduced to five. 

68 Ibid. 
69 Ibid. See para 1.8.3.3 in Chapter 1. 
70 Section 340, CA 2016. 
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The lack of AGM as an accountability mechanism for minority shareholders in a 

private company is compounded by the adoption of the 'written resolution' procedure 

for private companies under the CA 2016. 

4.3 Written Resolution 

Under the previous company law, the CA 1965, shareholders' resolutions were passed 

after the formalities of prior notices of meetings to shareholders were given and the 

requisite approval of shareholders were secured at a physical meeting of shareholders. 

The only waiver of such formalities of prior notices of meetings and a physical meeting 

are allowed under the common law where the shareholders have unanimously given 

their consent to the resolution - it is known as the rule in Re Duomatic. 71 The CA 1965 

gave statutory recognition to the rule in Re Duomatic in section 152A. 

As part of the plan to provide a framework which is cost efficient, flexible and 

facilitative for business for private companies, the written resolution procedure was 

recommended by the CLRC, 72 and adopted by the authorities in Malaysia for inclusion 

into the CA 2016. It is said that the written resolution concept reflects the informal 

procedures encountered in smaller private companies and is introduced to complement 

the position under the new law which provides that such companies are no longer 

required to hold AG Ms. 73 

With the introduction of the written resolution procedure, the meeting formalities need 

not be followed even when unanimity of consent as in the rule in Re Duomatic is 

71 2 Ch 365 (1969). 
72 CD No. 3, A Consultative Document, Section A- Foreword, 38. 
73 Kosmin, et al, Company Meetings, 23 7. 
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absent. Instead, for resolutions in a private company to be passed, the written 

resolution procedure, only requires the resolution to be circulated and signed, in the 

case of an ordinary resolution, 74 by members representing a simple majority of the 

total voting rights of eligible members; and in the case of a special resolution, 75 by 

members representing not less seventy-five per centum of the total voting rights of 

eligible members. For a special resolution, an additional requirement as imposed by 

section 292 (1) CA 2016 is that a notice of the resolution, of not less than twenty-one 

days must be given. 

The only situations where the use of written resolution are prohibited are in relation to 

a removal of a director, 76 or an auditor, 77 before the term of appointment has expired. 

The rationale for such prohibitions is that special notice, 78 of a resolution for the 

proposed removal of a director,79 or auditor,80 must be given and a physical meeting 

must be held. 

Thus, the controlling shareholders through their appointed directors of a private 

company may avail themselves of this novel law merely by following the conditions 

necessary for its application, which are concerned with the manner of circulating the 

74 Ordinary resolution for written resolution is defined in section 291 (l)(b) 2016 Act as a resolution 
passed by a simple majority of half of such members who are entitled to vote on a written resolution. 

75 Special resolution for written resolution is defined in section 292 (l)(b) 2016 Act as a resolution of 
which a notice of not less than twenty-one days has been given and passed by a majority of not less 
than seventy-five per centum of such members who are entitled to vote on a written resolution. 

76 Section 297 (2)(a), CA 2016. 
77 Section 297 (2)(b), CA 2016. 
78 See section 322, CA 2016. 
79 Section 206(3), CA 2016. 
80 Section 277(1), CA 2016. 
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written resolution to the shareholders in order to secure their signature. 

The CA 2016 allows the directors of a private company to circulate the written 

resolution to its shareholders either by sending a hard copy which can effected by hand 

or post; or by transmitting it in electronic post.81 While the circulation of the written 

resolution is required to be done 'at the same time' but it is qualified by the words, 'so 

far as practicable in the manner specified under section 300'. 82 Other safeguards in the 

Act provides for the written resolution to be circulated together with an explanatory 

statement and a failure to do so would cause the offender on conviction, liable to a fine 

not exceeding RMl0,000.00. 

However, the safeguards are overshadowed by the ease in which a written resolution 

can be abused due to the provisions which provide that a shareholder once he has 

signed the written resolution would not be able to revoke it and that it is passed by 

sufficiently gathering signatures of the required majority.83 Thus, directors would be 

able to take advantage of securing the written resolution by first targeting shareholders 

who are aligned with them followed by those who are indifferent or apathetic, before 

the written resolution proposal even reaches the other shareholders. They may even be 

prepared to face the maximum fine of RMl0,000.00 by not circulating the explanatory 

statement or by failing to circulate the written resolution at all to some shareholders 

since such failure would not invalidate the written resolution. 84 

81 Section 300, CA 2016. 
82 Section 301(1), CA 2016. 
83 Section 306(3) and (4), CA 2016. 
84 Section 301(4), CA 2016. 
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While the written resolution procedure may perhaps expedite business decision

making and lower the administration costs of holding meetings for private companies, 

especially the smaller ones but it may result in poorer decision-making in larger private 

companies where not all shareholders are its directors or are involved in its 

management. The position of minority shareholders in those larger private companies 

may be weakened without the ability to confront and argue any controversial proposal 

at a physical meeting and perhaps to persuade other shareholders to vote against it. 85 

The CLRC had considered this factor, 86 and while it advocated the introduction of the 

written resolution, at the same time it proposed as a safeguard for the dissenting 

shareholders with at least five per cent of those who are entitled to vote to demand in 

writing that the company convene a general meeting to consider the written resolution 

proposal even though the majority number for the written resolution has been 

achieved.87 This position is similar to that in the Singapore Companies Act.88 Sadly, 

the recommended safeguard of the CLRC was not adopted by the authorities which 

represents a further dilution of accountability by the directors/controlling shareholders 

to minority shareholders' in a private company. 

While the existing companies, 89 may still have the AGM requirement in its constitution 

85 The value of having an adequate notice of the proposal being deliberated at meetings has been 
observed by the Court in Dato Mohd Tahir bin Abdul Rahman & Ors v Syarikat Permodalan 
Kebangson Bhd & Ors, 2 CLI 1155 (1991), so as to afford the chance for shareholders to decide on 
whether to attend a meeting or take other steps with regard to the meeting in order to forge an alliance 
with other shareholders for the purpose of opposing the matters proposed by the board of directors. 

86 CD No. 3, A Consultative Document, 36. 
87 Ibid, 37-38. 
88 In Walter Woon, Walter Woon on Company Law. Revised 3rd ed. General Ed. Cheng Han Tan. 

Singapore: Sweet & Maxwell, 2009: 661, it was explained that in order to safeguard minority 
shareholders' interest, section 184D was inserted into the Singapore Companies Act to require the 
BOD to convene a general meeting instead of proceeding with the secured written resolution upon 
receipt of a notice to do so by shareholders having at least five percent of the voting rights. 

89 See paragraph 4.2.2. 
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as inherited from the Table A model articles, but its fate depends on whether the 

controlling shareholders have sufficient numbers to pass a written resolution to alter 

its constitution for its removal by a special resolution,90 which is easily surmounted, 

another instance of a dilution of accountability. 

Interestingly, the introduction of the written resolution is said to be for the purpose of 

easing administrative burden on the smaller private companies but the law is made 

applicable to all private companies irrespective of its size. It is noteworthy that Nourse 

J, in commenting on the comparison between the ease of using the written resolution 

and a resolution passed at a physical meeting of a small private company of four 

shareholders, had this to say: 

Moreover, the practical advantages of procuring all four members to 
sign one document, as opposed to inviting them to sign consents to 
short notice of meeting and the necessary proxy forms and then 
getting two of them to attend a meeting in the company's offices, 
must have been marginal, to say the least.91 

According to Griffin, the burden of holding a physical meeting may often be no less 

than the arrangements involved in procuring a written resolution for the small private 

companies,92 but in the case of the larger private companies as noted above, the loss 

of accountability is a major setback for the minority shareholders which is sacrificed 

for the ease of doing business and costs reduction. 

90 By section 36(1), CA 2016, the constitution ofa company may be altered by a special resolution. 
91 Re Barry Artist Ltd, I WLR 1305 (1985): 1307. 
92 Stephen Griffin, Company Law Fundamental Principles. 3rd ed. Essex: Pearson Education 

Limited, (2000): 284. 
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4.4 Access to Information and Documents 

The shareholders can only make informed decisions based on accurate and up-to-date 

information and documents pertaining to the directors and the company. For private 

companies, an avenue to confront the directors so as to extract answers and 

clarifications at an AGM, as discussed above, has been shut off for minority 

shareholders who are not involved in management. The right of a shareholder to 

receive information and documents and the right to inspect them are important aspects 

of the principle of disclosure and accountability of the BOD to the shareholders.93 

The CA 2016 follows that of the CA 1965 and the English scheme of company 

legislation on the purpose of annual accounts which was observed by Lord Jauncey: 

.. .. Is to enable them to question the past management of the 
company, to exercise their voting rights, if so advised, and to 
influence future policy and management. 94 

The shareholders retain their right to receive the accounts under the CA 2016,95 but it 

does not provide any right to inspect those accounts.96 The right of inspection given to 

93 Peter Loose, Michael Griffiths and David Impey, The Company Director: Powers, Duties and 
Liabilities. 10th ed. Bristol: Jordan Publishing Limited 2008: 396. 

94 Caparo Industries pie v Dickman & Ors, 1 All ER 568 (1990): 607. The observation of Lord 
Jauncey was cited by Zainun Ali J (as she then was) in Dato' Tan Kim Hor & Ors v Tan Chong 
Consolidated Sdn Bhd, 1 MLJ 690 (2004): 699. 

95 Sections 257 and 258, CA 2016. 
96 The right of inspection of accounts is given to the directors by section 245(4), CA 2016. The basis 

of the right of inspection was explained as to enable the director to perform his duties as a director and 
to ensure that the accounts comply with the requirements of the law, by the Singapore Court of 
Appeal on a corresponding section of the Singapore Companies Act in Wuu Khek Chiang George v 
ECRC Land Pte Ltd, 3 SLR 65 (1999): 79. 
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shareholders are only limited to records of proceedings of the shareholders which 

include the resolutions passed otherwise than at the general meeting and minutes of 

general meetings. 97 

However in some Commonwealth countries, the right of inspection by the shareholders 

has been extended to company documents on an order of the Court and this right is 

said to be a 'growing trend worldwide.' 98 The Court order is granted only if the Court 

is satisfied that: (a) the application is made in good faith; and (b) the inspection is 

applied for a proper purpose. 99 The basis of this law is derived from a similar provision, 

section 247A in the Australian Corporations Law 1989 and was introduced owing to a 

perceived difficulty of shareholders in accessing company records in the their 

proceedings against the directors.100 As observed by Rachagan and Satkunasingam, 101 

there is a low number of cases brought by minority shareholders in the Malaysian 

courts and it is not helped by the lack of access to company records by the minority 

_,, 
shareholders. 

97 Section 342, CA 2016. 

IversItI Utara a ays1a 

98 Adrian Fong, "Right to shareholders inspection in Hong Kong." Company Lawyer 35, no. 1 
(2014): 26, 26. 

99 Ibid. Section 152FA, Hong Kong Companies Ordinance. 
100 Ibid. Hong Kong, The Standing Committee on Company Law Reform, "Corporate Governance 

Review," (2001): 70-71, available at: htt_p://www.cr.gov.hk/en/standing/docs/Rpt e.pdf (accessed on 
September 4, 20 17). In Robert P. Austin and Ian M. Ramsay, Ford, Austin and Ramsay's Principles 
of Corporations Law. 16th ed. Australia: LexisNexis, 2015: 85 1, examples ofresorting to this law of 
inspecting records was given as where the minority shareholder may need information in connection 
with a claim based on improper conduct in the affairs of the company or where a minority shareholder 
is proposing to sell his share and information is required to assist in the valuation of his shares. 

101 Shanthy Rachagan and Elsa Satkunasingam, "Improving corporate governance of SME in 
emerging economies: a Malaysian experience." Journal of Enterprise Information Management 22, 
no. 4 (2009): 468,475. 
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4.5 Replaceable Rules and Voting Powers of Minority Shareholders 

4.5.1 Pre-emption Right 

In Chapter 3,102 several phrases were identified to denote the replaceable rather than 

the mandatory nature of the provisions in the CA 2016, being, "Unless otherwise 

provided in the constitution", "Subject to the provisions of the constitution", "Subject 

to the constitution", and "Subject to any provision of the constitution". 

One such provision which bears the phrase, "Subject to the constitution", is section 

85(1 ), which deals with pre-emptive rights to new shares. The purpose of such a clause 

is to prevent dilution of a minority shareholder's shareholdings and voting power 

through the issuance of new shares where the new shares are offered to all shareholders 

proportionate to their individual shareholdings. 103 This clause is found in model article 

41 of Table A in the CA 1965 and a similar provision in Singapore was considered in 

Ling Meng Khong Stanley v Teo Chee Siong and others (Yeo Boon Hwa, third 

party). 104 The clause was held by Philip Pillai J. to be in the nature of an anti-dilution 

provision which provides 'a pro rata right of first refusal to existing shareholders to 

subscribe pro rata to any new shares issued by the company' .105 

Being a replaceable rule, section 85(1) can be replaced either by adopting a 

constitution which disapply it or altering a constitution to remove it. In a private 

102 Paragraph 3.7. 
103 Carla Munoz Slaughter, "Rights offerings, takeovers and U.S. shareholders: Part l." Company 

Lawyer 23, no. 2 (2002): 42, 43; Andrew Charman and Johan du Toit, Shareholder Actions. West 
Sussex: Bloomsbury Professional, 2013: 77-78. 

104 SGHC 18 (2011). 
105 Ibid, paragraph 8. 
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company, this situation constitutes a loophole for the controlling shareholders to dilute 

the protection intended for the minority shareholders.106 According to Mohd-Sulaiman 

and Rachagan, an earlier Companies Bill version released for public consultation in 

2013 had contained 'a statutory provision that mandates pre-emption rights', 107 which 

was left out in the CA 2016. Under the present law, the rights of minority shareholders 

in a private company can be further diluted by a disapplication of the anti-dilution 

provision in section 85(1) by the controlling shareholders. 

4.5.2 Weighted Votes 

The voting rights of a shareholder is based on the principle of 'one share, one vote', 108 

which is a cornerstone of Corporate Governance (CG). 109 This principle is reflected in 

section 293(l)(a)(i) on a vote on a written resolution, and 293(1)(a)(iii) on a vote on a 

resolution on a poll taken at a meeting. 

However section 291(1) bears the phrase, "Unless otherwise provided in the 

constitution", which renders it a Replaceable Rule (RR). This means that the RR in 

section 293(1)(a) can be replaced with a clause which would have some shares 

weighed in with additional votes as decided in Bushell v Faith, 110 where the proposed 

resolution to remove a director was defeated due to an article which conferred on that 

director who is also a shareholder, weighted voting rights utilised to outvote the other 

106 AiJnan Nariman Mohd-Sulaiman and Shanty Rachagan, "Shareholder primacy. controlling 
shareholders and Malaysia's Companies Act 2016." JCLS 17, no. 1 (2017): 203, 221. 

101 Ibid. 
108 See paragraph 3.5.2~1 in Chapter 3. 
109 Flora Huang, "Dual class shares around the top global financial centres." JBL 2 (2017): 137, 138. 
llO AC 1099, (1970). 
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shareholders. Therefore, the shareholder whose directorship was the subject of a 

removal resolution would effectively be irremovable and this position is therefore 

inconsistent with good CG. Weighted voting therefore dilutes the voting power of the 

other shareholders, rendering the voting process, meaningless since the shareholders 

armed with the weighted votes will be able to get the resolutions of their choice, passed 

or defeated. 

4.6 Right of Shareholders to Make Recommendations to the BOD 

The traditional division of power between the BOD and the shareholders is reflected 

in section 211 of the CA 2016 where the management of a company is entrusted to the 

BOD, which is discussed in Chapter 3_ m In section 211(2), the allocation of powers 

is made subject to any modification, exception or limitation contained in the Act or in 

the constitution of the company. Section 211 has wordings similar to section 128 of 

the NZCA 1993. According to Watson,112 based on similar wordings as section 128, 

in jurisdictions such as Australia and the United States, the courts in their decisions 

have made it clear that the power of management in a company is derived from the 

statute itself. As such, it is argued that since the source of power of management of the 

BOD is the CA 2016, then such power cannot be overridden by a residual power of 

the shareholders.113 

rn See paragraph 3.7 on similarities to model article 73 Table A, CA 1965 as discussed at paragraph 
3.5.1. 

112 Susan Watson, "Can Shareholders Override Management Decisions of the Board?: Att-General v 
Ririnui in the New Zealand Court of Appeal." (2015) at page 6, available at: 
https://papers.ssm.com/sol3/papers.cfm?abstract id=2711032 (accessed on September 5, 2017). 

113 Ibid, 7. 
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However, such residual power may be devolved unto the shareholders by the very 

same statute, in the case of the CA 2016, by section 195. While section 195 appears to 

give some semblance of power over the BOD to the shareholders, Mohd Sulaiman and 

Rachagan, 114 have pointed out that such power to make recommendations to the BOD 

in section 195, in order to be binding on the BOD, must be made 'in the best interest 

of the company' (best interest requirement), 115 a phrase which is problematic given 

that it will be determined by the director's subjective evaluation which will render the 

shareholders' recommendation ineffective. In addition, section 195 requires either that 

the right to make recommendations is contained in the constitution or is passed as a 

special resolution.116 

For the minority shareholders, it is unlikely that section 195 will be utilised since in 

the first place, it would be difficult, to secure the requisite special resolution and 

secondly, to overcome the best interest requirement. 

4.7 Directors' Duties 1vers1t1 Utara 

4.7.1. Introduction 

This study is about the application of the CA 2016 to minority shareholders in private 

companies in relation to corporate governance matters in three aspect, namely the 

corporate governance systems, meetings and dividends, all of which would involve the 

114 Mohd Sulaiman, et al, "Shareholder primacy'', 208. 
115 Ibid, 209, where it was pointed out that this phrase did not appear in an earlier version of the 

Companies Bill released for public consultation in July 2013. 
116 It appears that section 195 was borrowed from section 250S, the Australian Corporations Act 

2001 on the ability of shareholders to comment and question management but the part on enforcement 
of the recommendation by special resolution was added in, probably owing to the weakness in the 
Australian provision as commented in Elizabeth Boros, "How does the Division of Power between the 
Board and the General Meeting Operate?" 31 Adelaide Law Review (2010): 169, 177. 
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two organs in the company which are empowered to make decisions for the company. 

As the scope of this study is confined to minority shareholders who are not directors 

in the company, it is appropriate to consider on a limited basis the assistance which 

the CA 2016 would provide to the minority shareholders as against the controlling 

shareholders who are also the directors of the company. 

4.7.2 Common Law 

The CA 2016 provides for the power of management of a company to be entrusted to 

the BOD, which merely codifies the position at common law of directors being granted 

powers to carry on the business and affairs of the company.11 7 At common law,118 the 

duties imposed on directors were analogous with the duties applicable to trustees, 119 

the basis of which can be found in Great Eastern Railway Company v Turner, 120 where 

Lord Selbome L. C. stated that: 

The directors are the mere trustees or agents for the company
trustees of the company's money and property- agents in the 
transactions which they enter into on behalf of the company. 

The director's access to power is, according to Ahem, 121 balanced by the judicial 

imposition of duties owed to the company, being, the duty to exercise due care, skill 

and diligence in the performance of their duties; 122 the duty to act bona fide in the best 

117 Susan Watson and Chris Nooman, "Defining Directorship." (2010): 5, available at: 
https://papers.ssm.com/sol3/papers.cfm?abstract id=l695796 (accessed on September 6, 2017). 

us Common law, in this context, is used as opposed to legislation, rather than the distinction between 
common law and equity. 

119 Deirdre Ahern, "Directors' Duties: Broadening the Focus beyond Content to Examine the 
Accountability Spectrum." DULJ33 (2011): 116, 116. 

120 LR 8 Ch App 149 (1872): 152. 
121 Ahem, "Directors' Duties: Broadening", 118. 
122 Re City Equitable Fire Insurance Co Ltd, Ch 392 (1925): 428-429; Hew Sook Ying v Hiw Tin 

Hee, 2 MLJ 189 (1992): 198. 
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interest of the company and not for any collateral purpose;123 the duty to act for proper 

purposes; 124 and the duty to avoid conflicts of interest and secret profits. 125 This 

represents a basis of accountability on the part of the directors to the company and the 

management of its affairs. 126 

4.7.3 Statutory Duties ofDirectors127 

4. 7.3.1 Introduction 

The CA 2016 has followed the scheme in the CA 1965 in imposing statutory duties on 

directors. In Chapter 3,128 it was explained that the CA 1965 was largely based on the 

Australian Uniform Companies Act 1961 (AUCA 1961). The statutory duties of 

directors in the AUCA 1961, in section 124,129 was modelled upon section 107 of the 

Companies Act 1958, Victoria, Australia, a provision on duty of care of directors, 

which has been regarded as the first statutory duty of its kind in the common law 

countries. 130 The purpose of codifying the duty was said to be to 'state the law in a 

compendious and readily accessible form to the intent that it might be a deterrent to 

misconduct of directors and officers' .131 A complaint of the common law on the duties 

123 Re Smith and Fawcett Ltd, Ch 304 (1942): 306; Tan Joo Chai & Anor v Eco Water Technologies 
(M) Sdn Bhd, 3 MLJ 380 (2015): 389. 

124 Hogg v Cramphorn Ltd & Ors, Ch 254 (1967): 269; Sao Boon Siong@ Saw Boon Siong v Saw 
Fatt Seang and Sao Hock Seang (as estate representative Sao Boon Kaai@ Saw Boon Kooy 
(deceased)) & Ors, 1 MLJ 27 (2008): 49-50. 

125 Regal (Hastings) Ltdv Gulliver, 2 AC (1967): 137, 144-145, Lee Hark Lam & Ors v Kebun 
Rimau Sdn Bhd &Anor, 6 MLJ 751 (2016): 774. 

126 Loh, Corporate Powers Accountability, 512. 
127 The discussion on statutory duties of directors is focused only on its protective aspects for the 

minority shareholders in a private company. Thus, only an overview ofit is given. 
128 See paragraph 3.2.1. 
129 A similar provision appeared in the CA 1965 in section 132. The UK only introduced a statutory 

duty of care for directors for the first time, under the Companies Act 2006. 
130 Rosemary Teele Langford, Ian Ramsay and Michelle Welsh, "The Origins of Company 

Director's Statutory Duty of Care." Syd LR 37 (2015): 489, 490. 
131 Ibid, 504. 
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of directors was that the law lacked clarity or precision. 132 

In Malaysia, after the econormc cns1s of 199711998, a Report on Corporate 

Governance (the Malaysian CG Report), 133 was prepared for the purpose of 

establishing a framework for improved corporate governance, which had, amongst 

other things, reviewed the provisions in the CA 1965 dealing with duties of directors. 

The Malaysian CG Report came to a similar conclusion as that in Australia, that it 

would be an advantage to have the duties of directors codified, in that, first, a statement 

of the duties would be clearly stated and secondly, for enforcement purposes, the court 

would have a clear direction of the collective role of the BOD.134 Subsequently, the 

CLRC, 135 tasked with company law reform in its consultative documents in reviewing 

directors' duties, A Consultative Document on Clarifying and Reformulating the 

Directors' Role and Duties (CD No. 5), 136 relied on the proposals contained in the 

Malaysian CG Report, 137 on codification of directors ' duties, to recommend such 

amendments to the CA 1965 which were later absorbed into the CA 2016. These 

amendments first appeared in the CA 1965 vide the Companies (Amendment) Act 

2007 (CAA 2007), which introduced new concepts on the statutory duties and 

liabilities of directors. 138 

132 Sujata Balan. "Reform of the Law relating to Director's Duties in Malaysia." SEGi Review 4, no. 
1 (2011): 3, 9. 

133 Report on Corporate Governance by the High Level Finance Committee, 1999. 
134 Ibid, 109. 
135 See paragraph 1.1.2 in Chapter 1. 
136 A Consultative Document on Clarifying and Reformulating the Directors' Role and Duties [No. 5] 

[2006], available at https://www.CCM.com.my/files/clrc/consultation documents/cd5.pdf (accessed 
on September 9, 2017). It was said, at page 57, that 'codification will clarify the law which will in tum 
promote better governance of companies'. 

137 Ibid, 5 (Section A- Foreword). 
138 Samsar Kamar Ab Latif, "The New Statutory Duties and Liabilities of Directors under the recent 

Companies (Amendment) Act 2007." 5 MLJ(2007): cccxviii, cccxviii. 
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4.7.3.2 Overview of the Statutory Duties of Directors 

Both the CA 1965 and CA 2016 (the Acts) recognise that the term, director, in a 

modem context, may encompass positions which bears name such as chief executive 

officer or chief operating officer and the statutory duties such as care, skill and 

diligence, are equally imposed on them. 139 The Acts have also extended coverage of 

disclosure of interest in contracts to a director whose spouse or child, including 

adopted child or stepchild, has an interest in the shares or debenture of the 

company. 140 

4.7.3.2.1 Duty to Act for Proper Purposes and in Good Faith; Duty of Care, 

Skill and Diligence 

The old statutory duty in section 132(1 ), CA 1965 of honesty and reasonable diligence 

has been replaced with a duty to act for proper purposes and in good faith in the Acts, 141 

which represent a broad duty on directors in their actions and an attempt for clarity in 

its formulated duty.142 A new standard of care, being a duty to use reasonable care, 

skill and diligence, 143 was added which requires it to be evaluated by an objective and 

subjective tests. 144 The extensive codification of duties is tempered with the 

introduction of a protective provision for directors in the form of a 'business judgment 

139 CA 1965, sections 4; 132(6); 132C(6); CA 2016, s 2. 
14° CA 1965 section 131(7A); CA 2016 section 221(9) but it is argued in Sujata Balan, "Reform of 

the Law relating to Director's Duties in Malaysia." SEGi Review 4, no. l (2011): 3, 15 that the list of 
related persons is too restrictive for it to be effective since it did not cover the other party to the 
contract. 

141 CA 1965 section 132(1); CA 2016 section 213(1). 
142 Ruzita Azmi and Adilah Abd Razak, "Paradigm shift or mere codification of law: a review of 

directors' duties in Malaysia." CLB 38, no. 2 (2012): 251, 253-254. 
143 CA 1965 section 132(1A); CA 2016 section 213(2). 
144 Mohammad Rizal Salim, "Company Law Reform in Malaysia: The Role and Duties of Directors." 

JCCLR 20, no.4 (2009): 142, 144. 
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rule', 145 recognising the risk taking nature of business which directors are engaged in, 

and their actions are protected, if they do not have a material personal interest in the 

subject business and they had exercised their judgment with responsibility, honesty 

and which is done in the best interest of the company.146 

4. 7.3.2.2 Duty of Disclosure of Conflicts of Interest 

The next duty imposed on directors involve situations where they are interested in 

contracts which may be in conflict with the interest of the company and it is required 

of them to disclose their interest. 147 These provisions in the Acts represent a 

codification of the common law duty to avoid conflicts of interest with an expanded 

scope to cover immediate family members.148 However, it is only in public companies, 

that the director is prohibited from voting in the contract which he has an interest in. 149 

Therefore, in private companies, the prospects of tunnelling, 150 by the directors who 

are most probably appointed by the controlling shareholders, would not be hindered 

so long as there is disclosure of their interest in the contracts and after the disclosure, 

they are entitled to vote on the contracts or proposed contracts. 

4. 7.3.2.3 Duty to Seek Prior Approval of Shareholders 

In transactions of a substantial value, the Acts imposed obligations on directors to seek 

the prior approval of the shareholders. 151 For private companies, the value of a 

145 CA 1965 section 132(1B); CA 2016 section 214. 
146 Balan, "Reform of the Law", 14-15; Ruzita AZini, et al, "Paradigm shift", 263-264. 
147 CA 1965 section 13 1; CA 2016 section 221. 
148 Samsar Karnar Ab Latif, "The New Statutory Duties", cccxxxvi-cccxxxix; Mohammad Rizal 

Salim, "Company Law Reform in Malaysia", 145; Ruzita Azrni, et al, "Paradigm shift'', 258-260. 
149 CA 1965 section 131A(2); CA 2016 section 222(2). 
150 See Chapter 1 at p 9. 
151 CA 1965 section 132C; CA 2016 section 223 . 
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transaction is regarded as substantial if its value exceeds twenty-five per centum of the 

total assets of the company; the net profits, after all charges are deducted, amounts to 

more than twenty-five per centum of the total net profit of the company or its value 

exceeds twenty-five per centum of the issued share capital of the company, whichever 

is the highest.152 

In a transaction between a company and its director or substantial shareholders or with 

persons connected to its director or substantial shareholders, 153 then the Acts require 

the prior approval of the shareholders,154 and that they must abstain from voting on the 

resolution for the requisite approval. 155 Although the abstention of the related party 

applied to both public and private companies in the CA 1965,156 but such abstention 

under the CA 2016 by section 228(4) only applies to public companies. 

4. 7 .3.4 Enforcement of Statutory Duties and Civil Penalties 

While the imposition of statutory duties on directors have provided clarity and 

accountability, the concern is that the breaches of those duties are to be enforced by 

the BOD which in tum are the voice of the controlling shareholders in a private 

company.157 This may result in no action being taken against the wrongdoer director. 

Accordingly, Parkinson asserts the need for a realistic prospect of enforcement to 

render the statutory duties effective.158 Related to this concern is the observation of 

t52 CA 1965 section 132C(lB); CA 2016 section 223(3). 
153 CA 1965 section 132E(7)(a); CA 2016 section 136(2). 
t54 CA 1965 section 132E(2); CA 2016 section 228(1 ). 
155 CA 1965 section 132£(3); CA 2016 section 228(4). 
156 Mohammad Rizal Salim, "Company Law Reform in Malaysia", 145. 
157 Andrew Keay, "The Public Enforcement of Directors' Duties: A Normative Inquiry." CLWR 43 

(2014): 89, 90. 
158 J.E. Parkinson, Corporate Power and Responsibility - Issues in the Theory of Company Law. 

Oxford: Clarendon Press-Oxford (1993): 73. 
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Ahern, 159 that the availability of ratification, 160 to the wrongdoer director is one of the 

reasons for the limited action been taken against those directors for breaches of duties. 

Thus, where there is little or no enforcement of the statutory duties, then those duties 

are unlikely to play a significant role in corporate governance. 161 

The statutory duties are introduced together with civil penalties for breaches of 

directors where no criminal elements such as fraud are involved as a potential deterrent 

against less serious contraventions of the Acts. 162 The civil penalties were introduced 

in Malaysia, in line with developments made in commonwealth countries such as 

Australia and the UK. 163 Examples of such civil penalties are found in section 

219( 6)(b) and (7), CA 2016 in relation to a director's general duty to make disclosure. 

However, in Australia, a study made in 1999 on the effective enforcement of the civil 

penalties for breach of directors' duties revealed that only fourteen actions were 

undertaken by the authorities since civil penalties were introduced in 1993.164 In 

Malaysia, the general legislative trend for a breach of the directors ' statutory duties in 

the CA 201 6 will invoke criminal penalties such as in sections 213(3), 218(2), 221(12), 

222( 4), 223(7) and 228(3). But for a breach of the procedure for circulation of a written 

resolution which may be abused by the directors/controlling shareholders, it only 

attracts a civil penalty of a maximum sum of RMI0,000. 165 

159 Ahern, "Directors' Duties: Broadening", 121. 
160 See paragraph 4.1.2. 
161 Paul L. Davies and Sarah Worthington, Gower's Principles of Modern Company Law. 10th ed. 

London: Sweet & Maxwell 2016: 591. 
162 George Gilligan, Helen Bird and Ian Ramsay, "Civil Penalties and the Enforcement of Directors' 

Duties." UNSWLJ22 (1999): 417,418. 
163 Janine Pascoe, "Corporate Law Reform and Some Rule of Law Issues in Malaysia." HKLJ 3 8 

(2008): 769, 779. 
164 Gilligan, et al, "Civil Penalties", 417 and 452. 
165 See paragraph 4.3. 
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4.7.3.S Statutory Duties and Ratification 

Despite the concern on ratification, the CLRC had recommended the remedy of 

ratification, 166 which first appeared in the CA 1965 with regard to the directors' 

statutory duty to avoid improper use of the company's property and other matters. 167 

The remedy of ratification for the same statutory duty has been replicated in section 

218(1) of the CA 2016. By allowing the director in a private company, who is usually 

the controlling shareholder or his appointee, to condone his breach of statutory duty is 

a step backward for improving corporate governance especially taking into account 

the intention of the CLRC to 'promote better governance of companies' through the 

codification of the directors' duties.168 

Apart from that setback, the scheme of providing statutory duties of directors do not 

in general allow for the remedy of ratification unlike the common law. According to 

Langford, 169 the key feature of statutory duties is that ratification is not effective 

because the statutory duties serve a public protection function by extending the 

coverage to parties other than mere directors.170 Ratification may, however, be relevant 

in a derivative actions in determining the nature of the order to be granted by a court.171 

166 CD No. 5, A Consultative Document, 70. 
167 Section 132(2), CA 1965. 
168 CD No. 5, A Consultative Document, 57. 
169 Rosemary Teele Langford, "General law and statutory directors' duties: "unmixed oil and water" 

or "integrated parts of the whole law"?" LQR 131 (2015): 635, 639-640. 
170 See paragraph 4.7.4.2 that the term, director, has been extended by the CA 2016 to cover other 

parties including nominee directors as in section 217 (1) or persons occupying the position of director 
by whatever name called as in section 2. 

171 Section 349, CA 2016. 
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4.8 Statutory Remedies for Minority Shareholders 

The statutory remedies were introduced in the UK as a legislative intervention to 

overcome the lack of general protection for minority shareholders at common law. 172 

The first tool of statutory intervention, allowed the court to wind up the company if it 

thinks that it is 'just and equitable' to do so and that the phrase, 'just and equitable ' 

includes oppression of the minority. 173 The tool first appeared in the UK Companies 

Act 1856 which had revised the whole of the law governing registered companies174 

after the introduction of the new law limiting the liability of their shareholders by the 

UK Limited Liability Act 185 5. 175 In Malaysia, the 'just and equitable' winding up 

provision is found in section 218(1)(i) of the CA 1965 and is retained in section 

465(1)(h) of the CA 2016. However, the tool was found to be inflexible in dealing with 

the complaints of the minority shareholders since the court is obliged to remedy the 

complaints by an order to wind up the company,176 and it is usually the last thing the 

minority shareholders would want since it will spell the end of a viable business 

entity. 177 

In order to remedy the inflexibility of the 'just and equitable' tool, the UK Parliament 

introduced an alternative remedy to winding up, in section 210 of the UK Companies 

172 Davies, Introduction to Company Law, 236. 
173 Ibid, 237. 
174 Derek French, Applications to Wind up Companies. London: Blackstone Press Limited 1993: 11. 
175 See Chapter 2 at paragraph 2.2 for a discussion of the UK Companies Act 1855 and the limited 

liability of shareholders. 
176 Ibid. In Tan Sooi Shin v Kaw Kek Hing, 3 MLJ 390 (1991): 392, VC George (as he then was), 

observed that under section 218(l)(i) of the CA 1965, the court was only empowered to order a 
winding up of the company and that it has '"no jurisdiction to order one member to sell his shares in 
the company or purchase the shares of another". 

177 M.R. Chesterman, "The Just and Equitable Winding up of Small Private Companies." MLR % 
(1973): 129, 129. 
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Act 1948 with powers to the court to grant such remedy as it thought fit, including an 

exit order for the minority shareholders to sell their shares.178 Further refinements to 

section 210,179 came with the introduction of the phrase "unfairly prejudicial', first in 

section 75 of the UK Companies Act 1980, then, in sections 459-461 of the 1985 

Act.180 This alternative remedy scheme is maintained in section 994 of the 2006 Act. 

In Malaysia, the alternative remedy did not follow the UK approach, instead the 

provision on oppression remedy,181 is similar to that of section 186 of the AUCA 

1961 , 182 but it is of a wider import which extends it to a finding of "oppression' of a 

member; or 'disregard' of a member's interests; or where there is a resolution or act 

that 'unfairly discriminates ' against or is 'otherwise prejudicial' to a member. 183 

In 2007, the CAA 2007 brought about significant changes to the CA 1965. Two new 

statutory remedies available to the shareholders were introduced, namely, the statutory 

derivative action,184 and the statutory injunction. 185 In addition, the directors' duties 

were codified. 186 The changes reflected the need to overcome the weakness in the 

company law system since the general principle is that directors only owe duties to the 

company and not to the shareholders. 187 Thus, in order for the shareholders to mount 

178 Davies; Introduction to Company Law, 237. 
179 It was observed by Gower that the wordings of section 2 10 has resulted in a narrow construction 

by the courts in LCB Gower, The Principles of Modern Comp any Law. 3rd ed. London: Stevens & 
Sons 1969: 599. 

180 Davies, Introduction to Company Law , 237. 
18 1 Section 181, CA 1965. The oppression remedy is replicated in section 346, CA 2016. 
182 Mohammad Rizal Salim, "The Oppression Remedy in Malaysia - A Critique on the Reform 

Proposal." Corporate Governance Law Review 3, no. I (2007): 56, 61. 
183 Teng Kam Wah, "Power to the Minority Shareholder." 2 MLJ (1997): xxxvii, xliii. 
184 Section 181A, CA 1965 which is replicated in sections 347 -350, CA 2016. 
185 Section 368A, CA 1965 which is replicated in section 351, CA 201 6. 
186 See paragraph 4.7.2 for a discussion on directors ' statutory duties. 
187 Aishah Hj Bidin, "Legal Issues Arising from Minority Shareholders' Remedies in Malaysia and 

United Kingdom." Jurnal Undang-undang dan Masyrakat 7 (2003): 51, 52. 
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any challenge on the breach of the directors' duties, they must establish a 'fraud on the 

minority' or that the directors' conduct amount to an oppression. 188 What this meant 

is that, for breach of directors' duties which constitute a wrong done to the company, 

the effective remedy available to the minority shareholders is through a common law 

derivative action against the company.189 However, the common law derivative 

remedy is said to be fraught with legal obstacles such as ratification as well as 

complicated and arcane procedures which make it 'almost impossible to succeed' in 

such an application. 190 

With the statutory derivative action, ratification is only a factor to be considered by 

the court, 191 unlike at common law, where the controlling shareholders through the 

majority rule may ratify the wrong done to a company thereby rendering the common 

law derivative action, redundant and academic. In addition, ingredients required to be 

proved by the applicant, are better defined than 'fraud on the minority' with the use of 

such phrases such as 'act in good faith' and 'it appears prima facie to be in the best 

interest of the company' . 192 To avoid confusion, the common law derivative action has 

been abolished. 193 

On the recommendations of the CLRC in its consultative documents, A Consultative 

Document on Members' Rights and Remedies (CD No. 6),194 the statutory injunction 

188 Ibid. 
189 Ibid. The derivative action allows the shareholder to commence proceedings against the 

wrongdoer director, on behalf of the company. 
190 Mohammad Rizal Salim, "Whither the common law derivative action? A Malaysian case study." 

ICCLR 27, no.I (2016): 14, 14. 
191 Section 181D, CA 1965 which is replicated in section 349, CA 2016. 
192 Section 1818 (4), CA 1965 which is replicated in section 348 (4), CA 2016. 
193 Section 347(3), CA 2016. 
194 A Consultative Document on Members' Rights and Remedies [No. 6] [2007] at page 73, available 

at https://www.CCM.com.my/files/clrc/consultation documents/cd6.pdf (accessed on September 9, 
2017). 
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was first introduced into the CA 1965, 195 vide the CAA 2007 to complement the newly 

introduced statutory directors' duties. The statutory injunction was replicated in the 

CA 2016 in section 351. The CLRC had noted the observations in the Malaysian CG 

Report that, 'Clearly for breaches of express provision of statute, the law should be 

facilitative to allow a shareholder to halt or prevent a contravention. Breaches under 

general law can otherwise be dealt with under the statutory derivative action. ' 196 

4.9 Weaknesses in the Statutory Remedies in the CA 2016 

4.9.1 'Just and Equitable' Winding up 

The obvious weakness in the remedy of 'just and equitable' winding up is that the 

court is rigidly empowered to order a winding up of the company, where it is just and 

equitable to do so but not to grant other remedy such as a sale of the shares of the 

applicant to the controlling shareholders.197 The burden of satisfying the court that it 

is just and equitable to wind up the company is on the applicant, 198 who may lack the 

access to necessary information and documents of the company in view of his position 

as a minority shareholder. In addition, since the applicant is relying on an equitable 

ground to wind up the company, he must come to court with clean hands, 199 that is, he 

must not be guilty of misconduct,200 and any delay in taking action may amount to 

acquiescence in the conduct complained.201 

195 Section 368A, CA 1965. 
196 Report on Corporate Governance, 195 (paragraph 6.6). 
197 See paragraph 4.8. 
198 Jet-Tech Materials Sdn Bhd & Anor v Yushiro Chemical Industry Co Ltd & Ors, 2 MLJ 297 

(2013): 316. 
199 Kumagai Gumi Co Ltd v Zenecon-Kumagai Sdn Bhd, 2 MLJ 789 (1994): 817. 
200 Ibid. 
201 Re Senson Auto Supplies Sdn Bhd, 1 MLJ 326 (1988). 

156 



While the court is not obliged to consider alternative remedies for the purpose of this 

application,202 the court however will have regard to the interest of other shareholders, 

'employees, creditors inclusive of Banks and all third parties and ultimately public 

interest as a whole' to balance the rights and interests of different parties in view of 

the destructive order of winding up, more so when the minority shareholder who is 

complaining of oppressive conduct by the majority, can invoke the provision on 

oppression proceedings as in section 181A, CA 1965 or sections 347 - 350, CA 

2016,203 rendering the remedy as subject to the interest of other parties. 

4.9.2 Oppression Proceedings 

The leading case on oppression proceedings is Re Kong Thai Sawmill (Miri) Sdn Bhd 

& Ors v Ling Beng Sung,204 where one of the advice (which is relevant for this study) 

of the Privy Council given by Lord Wilberforce was as follows: 

The mere fact that one or more of those managing the company 
possess a majority or the voting and, in reliance upon that power, 
make policy or executive decisions, with which the complainant 
does not agree is not enough. Those who take interests in companies 
limited by shares have to accept majority rule. It is only when 
majority rule passes over into rule oppressive of the minority, or in 
disregard of their interests, that the section can be invoked.205 

Therefore, the minority shareholder, has to prove that the act complained of, is 

oppressive or in disregard of his interest. However, there is no guideline or definition 

202 Tien lk Enterprises Sdn Bhd & Ors v Woodsville Sdn Bhd, I MLJ 769 (1995): 779. 
203 Dato Ting Check Sii v Datuk Haji Mohamad Tufail bin Mahmud & Anor, 7 MLJ 618 (2007): 635 . 

The same view has been expressed in Margaret Chew, Minority Shareholders' Rights and Remedies. 
Singapore: Lexis Nexis 2007: 267-269. 

204 2 MLJ 227 (1978). 
205 Ibid, 229. 
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given in the CA 1965 or the CA 2016 as to the meanmg of "oppressive" or 

"oppression". Instead, the courts in Malaysia have resorted to common law cases for 

its definition with various connotations. In Dato' Toh Kim Chuan v Swee Construction 

and Transport Company (Malaya) Sdn Bhd,206 Mohd Ghazali J (as he then was), 

refeITed to Re Harmer Ltd,207 where the word, 'oppressive' was defined to mean 

'burdensome, harsh and wrongful'. Where else, in Kumagai Gumi Co Ltd v Zenecon

Kumagai Sdn Bhd,208 Annuar J (as he then was), cited Re Tivoli Freeholds Ltd,209 

where Menhennitt J said that it is not possible to offer a universal definition of 

oppression but was prepared to lay down certain criteria to constitute 'oppression' with 

these remarks: 

there must be something adverse, or detrimental to the members' 
fmancial interests as shareholders ...... that, the word oppressive 
involves, among other things, that 'some member or members have 
suffered in a pecuniary sense in their capacity of members21 0 

Thus, the question as to whether an act against the minority shareholder amounts to 

oppression is a question of fact in each particular case and is very much subjective. 

This view was expressed by Siti Norma Yaakob J (as she then was) in Jaya Medical 

Consultants Sdn Bhd v Island & Peninsula Sdn Bhd: 

As it is quite impossible to lay down categories of conduct 
considered to be oppressive, each case has to be examined in the 
light of its own particular facts and thus the particular types of 
conduct complained of in the cases cited merely tend to illustrate 
whether such conduct can be regarded in law to be oppressive.211 

206 1 MLJ 730 (1996): 748-749. 
207 1 WLR 62 (1959): 87. 
208 2 MLJ 789 (1994 ): 804-806. 
209 VR 445 (1972). 
210 Ibid, 452. 
211 1 MU 520 (1994): 536 
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The minority shareholder's lack of access to supporting information and documents to 

mount an oppression proceedings is compounded by the costs in fighting such a 

proceedings and a major concern oflaw reform bodies is how best to reduce the length, 

complexity and costs of the proceedings, which have not been addressed.212 According 

to Salim and Lawton,213 the Malaysian court cases on oppression proceedings as 

surveyed by them have shown that the courts are reluctant to interfere with 

management decisions, thus raising concern on the effectiveness of the oppression 

remedy. 

The judicial view is that the oppression proceedings do not extend to breach of 

statutory provisions which was enacted to protect the company and not its individual 

shareholders such as section 132C, CA 1965 or its equivalent in section 223, CA 2016, 

being the directors' statutory duties.214 

4.9.3 Statutory Derivative Actions 

As with other proceedings initiated by the applicant, the onus is on him to "persuade 

the court that they have a reasonable case to bring at the company's expense".215 In 

addition, the Court of Appeal in Ce/com (Malaysia) Bhd v Mohd Shuaib Ishak (the 

212 Rita Cheung, "The statutory minority remedies of unfair prejudice and just and equitable winding 
up: the English Law Commission's recommendations as models for reform in Hong Kong." /CCLR 
19, no. 5 (2008): 156, 157. 

213 Mohammad Rizal Salim and Philip Lawton, "The Law in a Post-Colonial State: The 
Shareholders' Oppression Remedy in Malaysia." (2008): 20, available at: 
file :///C:/Users/User/Downloads/SSRN-id1462865.pdf (accessed on September 30, 2017). 

214 Kang Choon Leu @Kang Chee Sim v Wintoni Group Berhad & 8 Ors, 2 AMCR (2016): 257, 
276. In Hans-Christoph Hirt, "In what circumstances should breaches of directors' duties give rise to a 
remedy under ss. 459 -461 of the Companies Act 1985?" Company Lawyer 24, no. 4 (2003):100, 99 
- 100, the point was raised as to the availability of a similar oppression remedy provision in the UK 
statute to a shareholder since it is an established principle that the company is the primary agent to act 
against breaches of directors' duties to the exclusion of the shareholders. 

215 Vivien Chen, Self-Dealing, 234. 
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Celcom case),216 on the application for leave under the statutory derivative action, 

cautioned that, " .... .leave to bring a derivative action must not be given lightly".217 

The cautious approach in the Celcom case has been reflected in a low success rate in 

obtaining leave of court for derivative proceedings in subsequent cases, as noted by 

Vivien Chen.218 She attributed the Celcom case to a strict and narrow interpretation of 

the statutory derivative provisions in those subsequent cases as compared to the 

Australian position.219 

4.9.4 Statutory Injunction 

The statutory injunction is based on similar prov1s10ns m section 1324 of the 

Australian Corporations Act 2001 (ACA 2001) and section 409A of the Singapore 

Companies Act 2006 (SCA 2006). 

The statutory injunction remedy is available to the Registrar of Companies or to 'a 

person whose interests have bee~ are or would be affected by the conduct' (persons 

affected).220 It is clear that the phrase used for persons affected would include the 

shareholders of a company as they constitute a party directly affected by the acts of 

the directors done in contravention of the Acts. In Lee Mun Lyn v Wong Kok Tung & 

216 3 MLJ 636 (201 1). 
217 Ibid, 646. 
218 Vivien Chen, "The Statutory Derivative Action in Malaysia: Comparison with an Australian 

Judicial Approach." (201 7): 12 - 13, available at: 
https://papers.ssrn.com/sol3/papers.cfin?abstract id=2997156 (accessed on September 30, 2017). 

219 Ibid, 17 - 18. Vivien Chen also noted that the Malaysian courts have imposed two criteria which 
are not specified in the statute, namely, first, the probability that the company will not bring proceedings 
and secondly, that there should be a serious question to be tried. Further, the Australian courts have set 
a lower threshold to satisfy the criteria of good faith in contrast with the Malaysian courts. 

220 Section 35 1(1), CA 2016. 
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Ors,221 it was held that a shareholder is entitled to apply for the statutory injunction 

where the allotment of shares of the company have been done by the directors, 

without the shareholders' approval, in contravention of section 132D of the CA 

1965.222 Apart from this case, it would appear that the statutory injunction is rarely 

used in Malaysia. A similar phenomenon is observed in Australia on the use of their 

section 1324 over a period of twenty-five years from 1980 to 2005.223 According to 

Thai, the rare usage of this remedy could be due to the lack of guidelines for the court 

to discharge its power and the question as to whether regard should be had to equitable 

principles governing injunctions in general.224 Thus, some courts in Australia have 

supported the use of equitable principles and others have not.225 

4.10 Conclusions and Brief Findings 

The basic features of a private company limited by shares under the CA 2016, the 

subject ofthis study, can be summarised as follows: 1. its membership does not exceed 

fifty shareholders; 2. its transfer of shares is restricted by its constitution; 3. the raising 

of funds from the public is prohibited; 4. its directors are more often than not, also its 

shareholders or are associated with its shareholders.226 

In view of those features, the researcher states that the shares in a private company is 

221 MLJU 1226 (2015): paragraphs 30-31. 
222 The equivalent of section 75(1 ), CA 2016. 
223 Lang Thai, "Statutory injunction - call for amendment to s 1324 of the Corporations Act." 

C&SLJ24 (2006): 41, 41. 
224 Ibid, 48. 
225 Ibid, 49 - 50 for the list of cases. 
226 See paragraph 4.1.1. 

161 



highly illiquid; the shareholders, even though they are not on the BOD, will expect to 

have some say in its management and its conduct of affairs of the company will be 

informal.227 It is with this informality in mind that, the decision on the waiver of 

formalities of prior notices of meetings and physical meetings to be held upon the 

securing of an informal unanimous consent of shareholders, was given in Re 

Duomatic,228 and codified under the CA 1965,229 since the likelihood of any 

shareholder prejudice is non-existent where all shareholders have agreed to the 

proposal.230 

The researcher contends that the rule in Re Duomatic and the rights of minority 

shareholders in meetings has been seriously watered down by the introduction of the 

novel written resolution procedure,231 for private companies since any resolutions 

proposed by the directors/controlling shareholders will be passed without any debate 

by merely targeting the sympathetic and loyal or apathetic shareholders and securing 

their signatures sufficient for the ordinary or special resolution, which are irrevocable 

once signed. The proposers of the resolution may even breach the rules governing the 

circulation of the controversial resolution including the furnishing of an explanatory 

statement, to the opposing or minority shareholders at the risk of being merely fined a 

maximum sum of RMI 0,000.00, a civil penalty. This, the researcher contends, is a 

setback for good CG and accountability of the BOD with informality being 

227 D. Prentice, "The Closely-Held Company and Minority Oppression!' Oxford Journal of Legal 
Studies 3, no. 3 (1983): 417, 418; Vivien Chen, Self-Dealing, 235 

228 2 Ch 365 (1969). 
229 Section 152A. 
230 Prentice, "The Closely-Held Company" , 420. 
231 See paragraph 4.3. 
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stretched to accommodate the wishes of the directors/controlling shareholders. 

This could have been avoided if the caution of the CLRC was heeded that the written 

resolution weakens the position of the minority shareholders. But should it be adopted, 

then the CLRC recommended the inclusion of a safeguard where any dissenting 

shareholder or shareholders having at least five per cent of the ordinary shares are 

allowed to demand in writing that the company convene a general meeting to debate 

on the written resolution and most importantly, that resolution, after the demand is 

made, is rendered invalid, even though it has complied with the procedures for passing 

the written resolution.232 

Another accountability mechanism, the AGM, as noted by the researcher, is its notable 

disappearance for private companies, but not for public companies, under the CA 

2016.233 The researcher states that historically, the AGM which is mandatorily held 

each calendar year is an important platform for the directors to present the accounts of 

the company which will reflect the performance of the directors on the management 

of the company. Further, it acts as a forum for the shareholders especially the minority 

shareholders who are not involved in management to raise questions about the 

accounts and the directors' performance. This, the researcher contends is what makes 

the AGM an accountability mechanism and its absence as a requirement for new 

companies, 234 under the CA 2016 is a deterioration of the CG standards and erosion of 

the rights of the minority shareholders. 

232 CD No. 3, A Consultative Doeument, 38. 
233 See paragraph 4.2. 
234 Private companies incorporated under the CA 2016, that is, on or after 3 l't January 2017. 
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While the AGM requirement in existing companies,235 is still retained under the CA 

2016, however it may be easily removed by the directors/controlling shareholders 

using the written resolution procedure once the statutory procedures are followed so 

as to pass a special resolution to delete the AGM requirement from the constitution of 

the company. The researcher states that the safeguards proposed by the CLRC to 

protect the minority shareholders' position by allowing any shareholder to call for an 

AGM in any year,236 or to call for a general meeting to debate on the proposal 

contained in the written resolution, 237 were unfortunately not adopted by the legislators 

and contends that the safeguards would have offered some form of check and balance 

on the directors/controlling shareholders' abuse of powers against the minority 

shareholders. 

It was pointed out by the researcher, 238 that the CA 2016 provides the foundation of a 

shareholder's right to vote based on one share, one vote, in sections 291(1) and 

293(1 )(a), a cornerstone of CG,239 which is reinforced by an anti-dilution provision in 

section 85 so as to maintain the status quo on the shareholder' s proportionate voting 

power by ensuring all new shares issued are offered to every shareholder proportionate 

to each individual shareholdings. However, those provisions in the CA 2016 are RR, 

which may be replaced either by adopting a constitution which disapply it or altering 

a constitution to remove it. This, the researcher contends is a further encroachment 

onto the voting rights of the minority shareholders, since the displacement or alteration 

235 Private companies incorporated before the CA 2016, that is, on or before 30th January 2017. 
236 See paragraph 4.2.2. 
237 See paragraph 4 .3 . 
238 See paragraph 4S 
239 See paragraph 4.5 .2. 
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can be achieved by the controlling shareholders' use of the majority rule. This majority 

rule also render the novel law on the right of shareholders to make recommendations 

to the BOD useless to the rninority.240 

Next, the researcher considered on a limited basis on how the CA 2016 in providing 

for statutory directors ' duties and statutory remedies could assist the minority 

shareholders in private companies where its controlling shareholders are the directors, 

given that their rights in meetings have been diluted. 

The researcher observes that the scheme of codifying directors' duties in the CA 2016 

has closely followed that of the CA 1965, which was largely introduced by the CAA 

2007, based on the recommendations of the CLRC and the proposals contained in the 

Malaysian CG Report.241 This has given the law on directors ' duties more clarity and 

precision while allowing it to be accessible to the people affected by it such as the 

directors and shareholders, so as to promote the framework for improved CG. While 

the scheme on directors' statutory duties is a big improvement over the common law 

with the definition of director being widened to include other categories of positions 

of power,242 and that in general, the remedy of ratification is not available for a breach 

of directors' statutory duties, the researcher contends that since the enforcement of any 

breach of such duties are available only to CCM or the company which is effectively 

in the hands of the BOD and the controlling shareholders, that again weakens the 

position of the minority shareholders. 

The minority shareholders in a private company, are therefore left with the statutory 

240 See paragraph 4.6. 
241 See paragraph4.7.2.l. 
242 Pascoe, "Corporate Law Reform", 779. 
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remedies provided by the CA 2016 in the form of: 1. 'just and equitable' winding up; 

2. Oppression proceedings; 3. Statutory derivative actions; and 4. Statutory injunction. 

The researcher notes that for each of these statutory remedies available to the minority 

shareholder, he will need to enforce it in court requiring the co-operation of additional 

participants such as the judges, lawyers, accountants and witnesses to support his case. 

In addition, he will have to expend costs and time on the case and necessary 

documentary papers, the access of which may be limited to him, having been not 

involved in the management of the company, which according to Chen, is a 

disincentive to litigation.243 This is obviously a deterrent to litigation and as observed 

by Rachagan and Satkunasingam,244 there is a low number of cases brought by 

minority shareholders in the Malaysian courts with judicial reluctance to interfere in 

the management of companies. 

This phenomenon is also observed, by the researcher, in the latest weapon in the 

minority shareholder's arsenal, the statutory injunction, which is available to a 

shareholder to even halt or prevent a contravention of the CA 2016 such as the breach 

of directors' statutory duties, with only one reported case in Malaysia.245 Significantly, 

a commentator observed that the similar statutory injunction provision in section 1324, 

was rarely used in litigation in Australia over a period of twenty-five years from 1980 

to 2005, due to a lack of guidelines on its usage.246 

This lack of litigation by minority shareholders in Malaysia could be, as contended by 

243 Vivien Chen, Self-Dealing, 235. 
244 Rachagan, et al, "Improving corporate governance". 
245 As noted in paragraph 4.9.4. 
246 Lang Thai, "Statutory injunction". Also see paragraph 4.9.4. 
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the researcher, that in general, the CA 2016 does not offer avenues to the minority 

shareholders to gain access to information and documents pertaining to the directors 

and the company,247 and the absence of AGMs in private companies, which can serve 

as an avenue for seeking information, will not be helpful to the minority shareholders. 

The researcher contends that of the four statutory remedies, only the oppression 

proceedings offer the minority shareholder with an exit mechanism to leave the private 

company which offers little respite since the minority shareholder still bears the 

unenviable burden of proof, which is the same for the other statutory remedies, that 

the act complained of, is oppressive or in disregard of his interest, with the courts in 

Malaysia not settled on the definition of oppression. 248 Thus, the researcher contends 

that while on paper, the minority shareholders are provided with statutory remedies as 

a check and balance on the powers of the directors, however the law failed to recognise 

that in private companies, the controlling shareholders are in effect the directors. On 

the matter of derivative actions, Reisberg,249 and Chen,250 expressed doubts that the 

applicant who is not a director of the company, even after he has secured leave from 

the court for the derivative action, would possess the access to the information and 

documents together with the litigation nous to effectively litigate the matter on behalf 

of the company. 

In view of the above observations, the researcher contends that the CA 2016 does not 

improve on the aspects of protection of the rights of minority shareholders in a private 

247 See paragraph 4.4. 
248 See paragraph 4.9.2. 
249 Arad Reisberg, Derivative Actions and Corporate Governance. Oxford: Oxford University Press, 

2007: &5. 
250 Vivien Chen, Self-Dealing, 234-235. 
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company as compared to that under the CA 1965 and, by introducing the novel 

concepts of 'written resolutions' and 'No AGM', their rights are further eroded. 

Based on the discussion made in this chapter, the researcher answered the second 

research question, which is formulated as, how does the replaceable rules and other 

provisions under the CA 2016 protect the minority shareholders in a private company 

relating to meetings as compared to the CA 1965. The researcher also at the same time 

achieved the second research objective, that is, to study the replaceable rules and other 

provisions under the CA 2016 and the CA 1965 regarding protection to minority 

shareholders in a private company relating to meetings. 

Another issue that concerns the minority shareholder who is not involved in 

management and who expects his return on investment in the form of dividends is 

discussed in the next chapter. It involves a discussion on the changes to the law on 

dividends under the CA 2016. 
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CHAPTER FIVE 

THE DIVIDEND RULE UNDER THE COMPANIES ACT 2016 

AND MINORITY SHAREHOLDERS IN PRIVATE COMPANIES 

5.1 Introduction 

In this chapter, the researcher addressed the dividend rule under the Companies Act 

2016 (CA 2016) and its application to minority shareholders in private companies in 

regard to the third research question and its objective, after having discussed the issues 

relating to meetings in the previous chapter. The dividend rule under the Companies 

Act 1965 (CA 1965) was said to create corporate governance concerns for payment of 

dividends to shareholders, 1 and a study is necessary to examine its position under the 

CA 2016 and its new dividend rule as to whether there are such concerns as an aspect 

of corporate governance for minority shareholders in private companies. 

The UK Limited Liability Act 1855 introduced the concept of limited liability of 

shareholders of a company, an attraction for investors as a trading vehicle as compared 

to a partnership.2 In Malaysia, the concept oflimited liability is present in both the CA 

1965,3 and the succeeding CA 2016.4 A consequence oflimited liability is that the risk 

1 Chan Wai Meng and S. Susela Devi, "Malaysia's Dividend Rule: A Blot on Corporate Governance?", 
Accountants Today,-September 2009:26, 29. 

2 See paragraph 2.3 in Chapter 2. 
3 Sections 14(2)(a) and 18(3). 
4 Sections IO(l )(a), 10(2) and 192(2)(b). 
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of liability is now transferred from the shareholders of a company to its creditors. 5 The 

shareholder's liability to the company is limited to the amount unpaid on his shares 

but the creditor's risk is exposed by the credit extended by him to the company. In the 

event that the assets are exhausted in an insolvent company, then the law of limited 

liability does not allow the creditors to pursue their claim against the shareholders. 6 

According to Furey,7 the common law compensated for the risk assumed by the 

creditors with the development of the rule that the capital of a company may not be 

returned to its shareholders, better known as the capital maintenance rule. The rational 

for this rule was expressed by Lord Watson in Trevor v Whitworth: 

Paid-up capital may be diminished or lost in the course of the 
company's trading; that is a result which no legislation can prevent; 
but persons who deal with, and give credit to a limited company, 
naturally rely upon the fact that the company is trading with a certain 
amount of capital already paid, as well as upon the responsibility of 
its members for the capital at call; and they are entitled to assume 
that no part of the capital which has been paid into the coffers of the 
company has been subsequently paid out, except in the legitimate 
course of its business. 8 

5.2 Capital Maintenance Rule (CMR) 

As observed by French,9 the CMR was first conceived by judges led by George Jessel 

MR in a series of cases on the interpretation of the UK Companies Act 1862 (1862 

5 Justin Dabner, "Trading Whilst Insolvent - A Case for Individual Creditor Rights Against 
Directors." UNSWLJ 17, no. 2 (1994): 546,574. 

6 Ai.man Nariman Mohd Sulaiman and Aishah Bidin, Commercial Applications of Company Law in 
Malaysia, 2nd ed. Malaysia: CCR, 2005: 88. 

7 Nigel Furey, "The Protection of Creditors' Interest in Company Law." In David Feldman and 
Frank Meisel, Ed. Corporate and Commercial Law: Modern Developments. London: Lloyd's of 
London Press Ltd, 1996: 176. 

8 12 App. Cas. 409 (I 887): 423-424. 
9 E.A. French, "The Evolution of the Dividend Law of England." In W.T. Baxter and Sidney Davidson, 

Ed. Studies in Accounting. London: The Institute of Chartered Accountants in England & Wales, 1977: 
307. 
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Act), in an attempt to discover the intention of the legislature on the position of the 

capital of a limited company. Although the 1862 Act had made no provisions on the 

subject matter of payment of dividends and capital, Jessel MR was able to formulate 

the CMR from certain provisions of the Act dealing with limited liability of the 

shareholders and restrictions on alterations of the memorandum of a company which 

required the amount of its capital to be stated, which he interpreted as concerned with 

parties other than the shareholders who were affected by it, such as the creditors. 10 The 

approval of the CMR was eventually given by the Court of Appeal, 11 in In re Exchange 

Banking Co (Flitcroft's Case), where Jessel MR said: 

The creditor has no debtor but that impalpable thing the corporation, 
which has no property except the assets of the business. The creditor, 
therefore, I may say, gives credit to the capital, gives credit to the 
company on the faith of the implied representation that the capital 
shall be applied only for the purposes of the business, and he has 
therefore a right to say that the corporation shall keep its capital and 
not return it to the shareholders ...... 12 

ra a ays1a 

5.3 Dividends, Creditors and Shareholders 

While the law was formulated by judges to maintain the capital invested by 

shareholders in a company, it also recognised the commercial aspects of investments 

with the shareholders' expectation of a return on their investments in the form of 

dividends. According to French, 13 the purpose of dividends are two-fold, first, as 

10 Ibid, 307-308. 
11 Ibid, 308. 
12 21 Ch. D 519 (I 882): 533-534. Gower remarked that the explanation of the position of capital in a 

company by Jessel MR in the Flitcroft's Case, was succinctly given, in LCB Gower, The PrinGiples of 
Modern Company Law 3rd ed. London: Stevens & Sons (1969): 115. 

13 French, "The Evolution", 315. 
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income to the shareholders from their investments and secondly, monetary resources 

invested can be regenerated to be used in other purposes. In order for the company to 

pay the dividends but subject to the CMR the company will need to utilise the capital, 

which will be converted to other forms, to generate profits, which itself creates a 

problem on distinguishing a distribution of profits as contrasted with a return of 

capital. 14 Although the CMR requires that the capital of a company is maintained in 

the sense that it must not be returned to its shareholders but there is no rule that the 

assets of a company must be maintained at a level at least equal to the amount of 

original capital invested by its shareholders. 15 The judges were again tasked with 

formulating rules for the distribution of dividends with little help from the 1862 Act 

or succeeding Acts since no direct reference to the nature of dividends was found. 16 

While the development of the law on dividends has focused on the need to protect the 

interest of the creditors of a company with their expectation to receive payment, it is 

also reasonable to balance that with the expectation of shareholders to share in the 

profits of the company. 17 On the expectation of shareholders, more so those in the 

minority, the dividend policy therefore matters as to whether dividends are withheld 

to squeeze out minority shareholders,18 or are excessively paid to deprive the company 

14 Stephen Mayson, Derek French and Christopher Ryan; Mayson, French & Ryan on Company Law, 
17th ed. London: Blackstone Press Limited, 2000: 295. 

15 Andrew Hicks and S.H. Goo, Cases and Materials on Company Law, 3rd ed. London: Blackstone 
Press Limited, 1999: 269. 

16 Basil S. Yamey, "Aspects of the Law Relating to Company Dividends." MLR 4 (1941): 273,274. 
17 Nicholas A.S. Zaklama, "Dividends: Shareholders' Right, Directors' Privilege or Companies 

Curse." BLJ32 (2000): 22, 29. 
18 It is settled law that the court will not normally interfere on a matter of declaration or payment of 

dividends as noted in Jean du Plessis and Stephen Alevras, "A shareholder's contractual right to a 
dividend and a company's oppressive conduct in withholding dividend payments: Sumiseki Materials 
Co Ltd v Wambo Coal Pty Ltd." C&SLJ32 (2014): 552,552. In Re SQ Wong Holdings (Pte) Ltd, 2 
MLI 298 (1987): 304, it was held that, "In law, the directors have a discretion whether or not to 
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ofbusiness opportunities. 19 Inprivate companies, the withholding of dividends may be 

due to the diversion of assets to controlling shareholders who are also the directors, at 

the expense of minority shareholders. 20 

5.4 Dividends, Profits and Reformulation of Capital 

Since payment of dividends from capital is prohibited, the obvious source for 

dividends is profits generated from the use of a company' s capital and this rule on 

payment of dividends from profits, was inherited from the eighteenth century charter 

corporations,21 which was replicated in the Table A model articles.22 

Other than references to dividend and profits contained in the Table A model articles, 

there was an absence of such references in the 1862 Act or subsequent Acts, as pointed 

out by Lindley LJ in Lee v Neuchatel Aphalte Company (Lee case): 

What I have stated is the whole of the enactments relating to capital 
which are to be found in the Companies Acts. If you look further you 
find next to nothing about profits or dividends. There is nothing at 
all in the Acts about how dividends are to be paid, nor how profits 
are to be reckoned; all that is left, and very judiciously and properly 
left, to the commercial world.23 

The Court of Appeal in the Lee case introduced two new concepts,24 to deal with the 

recommend a dividend, even on the preference shares, but this discretion must be exercised fairly and 
honestly in. the interest of the company". 

19 Edward Rock. Hideki Kanda and Reinier, "Significant Corporate Actions" In Reinier Kraakman, 
et al, The Anatomy of Corporate Law -A Comparative and Functional Approach. Oxford: Oxford 
University Press, 2004: 149. 

20 Victor Brudney, "Equal Treatment of Shareholders in Corporate Distributions and 
Reorganizations." Calif LR 71 (1983): 1072, 1073. 

21 French, "The Evolution", 306. 
22 An example of it is in model article 73 in Table A, 1862 Act which reads: No Dividend shall be 

payable except out of the Profits arising from the Business of the Company. 
23 41 Ch. D. I (1889): 21. 
24 Ibid, 13. 
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changing form of capital, first, the fixed capital, which "is sunk once for all" and need 

not be maintained at the original value and secondly, the circulating capital, like stock

in-trade, must be replaced.25 The increase in circulating capital in a period represented 

the profits and thus, payment out ofthis item would allow capital to be maintained.26 

This reformulation of capital was established firmly in two subsequent Court of Appeal 

cases in Verner v General and Commercial Investment Trust27 and In re National 

Bank of Wales, Limited.28 

5.5 Subsequent UK Case Law Developments 

The subsequent UK Companies Acts up until the Companies Act 1980,29 were again 

silent on the topic of capital, profits and dividends which left the development of 

related rules to the courts. One such matter came before the Court of Appeal in 

Ammonia Soda Company Limited v Chamberlain (Ammonia Soda case),30 where the 

phrase related to payment of dividends, increase in circulating capital, which 

represented profits, was addressed. It decided that past losses of circulating capital did 

not have to be made good before a dividend could be paid from profits for the current 

period.31 The case also decided that in considering whether the increase in circulating 

25 Joseph Gold, "Fixed and Circulating Capital in the English Law of Dividends." Toronto law 
Journal 6 (1945): 14, 15. 

26 French, "The Evolution", 319. 
27 2 Ch 239 (1894): 266. 
28 2 Ch 629 (1899): 670. 
29 V. Niranjan and Shantanu Naravane, "A reassessment of fundamental dividend principles." ICCLR 

20, no. 3 (2009): 88, 91-92. 
30 1 Ch. D. 266 (1918). This rule has been reversed by the UK Companies Act 2006 (2006 Act), as 

noted in Eilis Ferran, Principles of Corporate Finance Law. Oxford: Oxford University Press, 2008: 
245. 

31 Ibid, 283, 292, 298. This rule has been reversed by the 2006 Act, as noted in Eilis Ferran, 
Prineip/es of Corporate Finance Law. Oxford: Oxford University Press, 2008: 245. 
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capital or profits was available for dividends, the depreciation or depletion in the value 

of fixed assets was to be excluded from the calculation.32 

On the other hand, an unrealised capital gain from a revaluation of fixed asset can form 

the basis of a dividend payment as was held by Buckley J. in Dimbula Valley (Ceylon) 

Tea Co Ltd v Laurie (Dimbula case), 33 with the qualifications that the revaluation was 

'made in good faith by competent valuers, and is not likely to be liable to short-term 

fluctuations'. 

5.6 Profits Test 

The rule that no dividend shall be payable except out of profits (Profits Test) was 

codified in the CA 1965. 34 The Profits Test is one of two requirements for the payment 

of dividends under the CA 2016.35 In the Australian case, Marra Developments 

Limited v BW Rofe Pty Limited (Marra case), the Profits Test, in section 376 of the 

Australian Uniform Companies Act 1961 (AUCA 1961),36 was said to be not new 

since it was based on the equivalent provision in England and the general law on 

payment of dividends.37 Similarly, in Industrial Equity Ltd v Blackburn (Industrial 

Equity case), the High Court of Australia, observed that section 376 'is a reflection of 

the principle enunciated in the English courts much earlier. .. ' . 38 Based on those 

32 Ibid, 289, 298. 
33 1 Ch 353 (1961): 372-373. 
34 section 365 which reads: "No dividend shall be payable to the shareholders of any company except 

out of profits or pursuant to section 60". 
35 The other requirement is the Solvency Test as discussed in paragraph 5.8 below. 
36 It was previously pointed out in paragraph 3 .2.1 in Chapter 3 that the CA 1965 was modelled upon 

the AUCA 1961 and both section 365, CA 1965 and section 376, AUCA 1961 are identical. 
37 3 ACLR 185 (1977): 210. 
38 3 ACLR 89 (1977): 96. 
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judicial observations, the UK case laws are therefore a part of the law governing the 

Profits Test in Malaysia under the CA 1965 and section 131 (1) of the CA 2016, which 

reads: 

Subject to section 132, a company may only make distribution to the 

shareholders out of profits of the company available if the company 
is solvent. 

The common feature in the Profits Test in both Acts is that the word, 'profits' is not 

defined. 

5.7 Weaknesses in the Profits Test 

The case laws on the Profits Test in Malaysia since the CA 1965, which was in force 

in 1965 until 30th January 2017 before its repeal, are few.39 In recent times, the Profits 

Test was considered in two cases, Dato ' Gan Ah Tee & Anor (in their capacity as 

liquidators of Par-Advance Sdn Bhd (in liquidation)) v Kuan Leo Choon & Ors (Dato 

Gan case),40 a High Court case, and Mohd Badli bin Abd Razak & Ors v Ali bin Ismail 

(Mohd Badli case),41 a Court of Appeal case. The Mohd Badli case merely approved 

of the decision in the Australian Marra case,42 that the Profits Test can only be 

understood by reference to the accounts of a company. The Dato Gan case similarly 

approved of the Marra case but added that the Profits Test meant profits of a company 

after excluding past year losses, 43 following a ruling made by the Singapore court in 

39 In Ben Chan Chong Choon, Philip Koh Tong Ngee and Peter SW Ling, (;han & Koh Malaysian 
Company Law- Principles & Practice, 2nd ed. Petaling Jaya: Sweet & Maxwell, 2006: 346-355, only 
a handful of cases decided in Malaysia and Singapore (which has an identical provision as section 
365, CA 1965) were discussed. The majority of the cases under discussion were from the UK. 

40 10 MLJ 706 (2012). 
41 5 MLJ 29 (2016). 
42 Ibid, 39-40. 
43 10 MLJ 706 (2012): 721. 
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Re Hume Industries (Far East) Ltd; Hume Industries (F.E.) Ltd v Humes Ltd (Humes 

Case).44 The decision in the Dato Gan case would effectively meant not following the 

Ammonia Soda case, a UK Court of Appeal decision, which had ruled that dividends 

could be paid from profits for the current period without having to account for past 

year losses. 

The ruling in the Hume case was based on a passage in the book, Palmers Company 

Law,45 which had cited two UK cases, as support for this proposition, namely, Long 

Acre Press Limited v Odhams Press Limited (Long Acre case),46 and In re Buenos 

Ayres Great Southern Railway Co Ltd The Company v Preston (Buenos Ayres case ),47 

both cases of the High Court in the Chancery Division. 

The Long Acre case had made a brief reference to the Ammonia Soda case but 

distinguished it by holding that in its case, the directors of the company issuing the 

convertible notes with the dividend clause, were entitled in the interest of the company 

to make good, past year losses from the profits for the current period before it was 

made available for dividends.48 The important distinguishing factor in this case was 

the presence of the dividend clause in the convertible notes, which reads: "A 

declaration by the directors of the company as to the amount of the profits at any time 

available for dividend shall be conclusive".49 

It is notable, that the Buenos Ayres case which had followed the decision in the Long 

44 1 MLJ 167 (1974). 
45 Ibid, 169. 
46 2 Ch 196 (1930). 
47 1 Ch 384 (1947). 
48 2 Ch 196 (1930): 201-202. 
49 Ibid, 197. 
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Acre case was also concerned with a dividend clause for preference stock. In his book, 

Gower had only cited the Buenos Ayres case as an authority that 'even preferential 

dividends are payable only if declared' ,50 thus fortifying the observations made above 

on the restricted application of the case as a legal principle for the Profits Test only for 

preferential dividends. 

To put the Hume case in its proper perspective, the facts of the case revealed that it 

was primarily concerned with the construction of a dividend clause in the company's 

articles of association regarding preference shares, 51 which would appropriately placed 

it in the same group of cited cases, namely, the Long Acres case and the Buenos Ayres 

case. In addition, the court in arriving at its decision to allow profits available for 

dividends to take into account past year losses, similar to the cited UK cases, took into 

consideration another article which provided that 'the directors of the company may 

before recommending any dividend set aside out of the profits of the company such 

sums as they think fit proper as a reserve fund which shall be applicable, inter alia, for 

such purposes as the directors shall in their absolute discretion think conducive to the 

interests of the company' ,52 not dissimilar to the cited UK cases. 

The distinguishing features peculiar to the Humes case, Long Acres case and the 

Buenos Ayres case were not taken into account by the court in the Dato Gan case and 

it has led to a confusing decision for the Profits Test which is contrary to the 

established law in the Ammonia Soda case and which was not even mentioned at all. 

50 LCB Gower, The Principles of Modern Company Law. 3rd ed. London: Stevens & Sons, 1969: 
368. The same view is expressed by the new authors in a subsequent edition in Paul L. Davies and 
Sarah Worthington, Gower's Principles of Modern Company Law. 10th ed. London: Sweet & 
Maxwell, 2016: 795 . 

51 1 MLJ 167 (1974):168-169. 
52 Ibid, 168. 
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This confusing state of the law is even reflected in one of the leading books on 

company law in Malaysia. In his book, Loh cited the Hume case, as an authority for 

the law that profits 'are set aside as provisions for past losses', 53 and the Ammonia 

Soda case was mentioned as authority for the law that 'the company could distribute 

dividends out of the revenue profits without frrst having to make good its accrued 

losses', 54 without reconciling the obvious contradictions. The law in the Ammonia 

Soda case remains as good law for the Profits Test in Malaysia unless it is reversed by 

legislation as was done in the UK. 55 

The Dato Gan case represents an attempt by the court to offer some guidance to the 

term, 'profits ' which was not defined in both the CA 1965 and the CA 2016, and as 

noted by commentators in 2010, the courts in Malaysia have not given any 

pronouncements on the term, 'profits'. 56 However, in October 2010, Hanipah 

Farikullah JC (as she then was) gave some guidance as to what is 'available profits for 

dividend ' in Arah Cipta Sdn Bhd v Piala Gagasan (M) Sdn Bhd & Anor,57 a case of 

rare instance on such an attempt. The guidance, 58 was provided by adopting the 

judgment of Tipping J in the New Zealand case of Hilton International Limited (in liq) 

v Hilton & Anor (Hilton case). 59 

53 Loh Siew Cheang, Corporate Powers Accountability. 2nd ed. Kuala Lumpur: LexisNexis, 2002 : 
936. 

54 Ibid, 937. 
55 Paul L. Davies and Sarah Worthington, Gower 's Principles of Modern Company Law. l 0th ed. 

London: Sweet & Maxwell, 2016: 281 where it is noted that the Ammonia Soda case law was 
reversed by section 830 of the 2006 Act. 

56 Wai-Meng Chan and Devi S. Susela, "Convergence to international financial reporting standards: 
some implications for company legislation in Malaysia." The Company l awyer 3, no. 3 (2010): 87,. 
87. 

57 9 CLJ 964 (2010). 
58 Ibid, 982-984. 
59 4 NZCLC 64,721 (1988). 
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On a closer look at the guidelines provided in the Hilton case, it revealed that the case 

offers no helpful contribution to the term, 'profits' but rather as described by the 

writers in Australia,60 and New Zealand,61 that it stands for the principle that before 

dividends are paid, the company must be solvent and in New Zealand, as a precursor 

to their statutory solvency test. This notion of solvency of a company as a condition 

for payment of dividend is not new as it has been mentioned by Gower,62 and is even 

described as Gower' s first and dominant rule in relation to dividend payments. 63 

The present state of the Profits Test, without any definition of the term, 'profits' in the 

CA 2016, will mean a need to fall back on the common law cases mainly established 

in the UK and some from Australia showing reluctance from the courts to provide but 

a few guidelines. 64 Even Mason Jin the Industrial Equity case had expressed reluctance 

'to explore all the complexities which have emerged in relation to the application of 

the rule' ,65 that is, the dividend rule. On the meaning of ' profits' in the context of the 

company legislation, in the case of QBE Insurance Group Ltd v ASC, Lockhart J said: 

It is an elusive concept and though discussed in many reported cases 
has not been extensively analysed or comprehensively defined. The 
reason is because the word is used in different contexts (income tax 
law is a notable illustration) and reliance is placed by the courts upon 

60 Robert P Austin and Ian M Ramsay, Ford, Austin and Ramsay's Principles of Corporations Law. 
16th ed. Chatswood: LexisNexis, 2015: 1107 and it included cases where a similar principle was 
pronounced, namely, Peter Buchanan Ltd v Mc Vey, AC 516 (1955), and QBE Insurance Group Ltd v 
ASC, 8 ACSR631 (1992). 

61 John Farrar and Susan Watson. general editors, Company and Securities Law in New Zealand, 2nd 
ed. Wellington: Thomson Reuters, 2013: 647. 

62 LCB Gower, The Principles of Modern Company Law. 3rd ed. London: Stevens & Sons, 1969: 
117. 

63 H.H. Mason and K.L. Fletcher, "Company Dividends: Towards a Counter-Revolution?" C&SLJ 
(1982): 16, 21. 

64 Wai-Meng Chan. S. Susela Devi, Sai-Leong Lee and Kok-Thye Ng, "Convergence to international 
financial reporting standards (IFRS): The need to tighten the rule on divisible profit." African Journal 
of Business Management 4, no. 17 (20 10): 3588, 3590. 

65 3 ACLR 89 (1977): 97. 
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the opnnons of accountants and men of business to determine the 
application of the expression. Changes in accountancy concepts and 
business needs are reflected in the evolving standards by which 
"profits" are determined. It is a fine line that divides the meaning of 
profits from the standards by which they are to be measured. 66 

According to Davies, the courts prefer to leave the elusive and baffling concept of 

'profits' to accountants and businessmen, resulting in decisions of court, often baffling 

to lawyers, accountants and businessmen alike. 67 

While the Profits Test is retained in the dividend law in the CA 2016, some of the 

countries in the Commonwealth have moved forward to amend their statutes. The UK 

saw the need to define 'profit' for purposes of dividend payment and reverse the 

decisions in the Ammonia Soda case and the Dimbula case while Australia and New 

Zealand omitted the Profit Test with the replacement of a Solvency Test or with a 

combination of other tests . 68 It was also baffling to note that the Companies Law 

Reform Committee (CLRC),69 which was tasked with review of the CA 1965 so as to 

recommend changes to reflect the current and future needs of the business 

communities did not propose any revision to the dividend rule. 70 

The CA 2016 has however incorporated a Solvency Test in addition to the Profits Test 

as the law governing payment of dividends. 

66 8 AGSR 631 (1992): 645. 
67 Paul L. Davies, Gower and Davies ' Principles of Modern Company Law. 7th ed. London: Sweet & 

Maxwell, 2003: 275. 
68 Wai-Meng Chan, et al, "Convergence to international", 3591-3592, the other test being the 

balance-sheet solvency test, discussed in paragraph 5.8. 
69 As discussed in paragraph 1.1.2 in Chapter 1. 
70 Wai-Meng Chan, et al, "Convergence to international", 3593. Alth.oµgh it was mentioned by the 

authors of the article that the Accounting Issues Consultative Committee was set up in 2010 to review, 
amongst other areas, the payment of dividend but the report is not available on the website of CCM. 
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5.8 Solvency Test and its Weaknesses 

Under the CA 2016, the Solvency Test for distribution is defined in section 132(3) 

which reads as follows: 

For the purposes of this section, the company is regarded as solvent 
if the company is able to pay its debts as and when the debts become 
due within twelve months immediately after the distribution is made. 

Unlike the laws in the UK,71 New Zealand,72 and Hong Kong,73 the CA 2016 does not 

provide any definition of the term, 'distribution' in sections 131, 132 and 133 but since 

these sections are under the heading of 'Dividends', it can be reasonably inferred that 

the term, 'distribution' refers to payment of dividends. In Australia, the term, 

'dividend' ,74 is maintained. In any event, the payment of dividends is considered as 

the most common form of distribution made to shareholders. 75 

According to Heaton, 76 there are three types of solvency tests in insolvency and 

corporate law, namely: n1ver 1 ara a y a 

1. the cash-flow solvency test which is a test of a company's ability to pay its 

debts as they become due; 

71 Section 829, 2006 Act. 
72 Section 4(1), Companies Act 1993 (NZCA 1993). 
73 Section 79A(l), Companies Ordinance 2014. In Kris Arjunan and Chee Keong Low, "Dividends: 

A Comparative Analysis of the Provisions in Hong Kong and Australia." AJCL 5 (1995): 455, 465, it 
was opined that the term, 'distribution', is more extensive than the term, 'dividend', and it includes 
the payment of dividend. 

74 Section 254T, Corporations Act 2001. 
75 Mayson, et al, Mayson, French & Ryan on Company, 308; Davies, et al, Gower and Davies' 

Principles, 279. 
76 J.B. Heaton, "Solvency Tests." The Business Lawyer 62 (2007): 983, 983 . 
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2. the balance-sheet solvency test which is a test of whether the fair value of a 

company's assets exceed the face value of its liabilities; and 

3. the capital-adequacy solvency test which is a test of whether a company has 

adequate capital but it is much less defmed than the other two solvency tests. 

The Solvency Test in the CA 2016 belongs to the cash-flow test category. Both 

Heaton, 77 and Goode,78 have described the test as deceptive in its simplicity but 

difficult to apply in practice since it raises a number of issues not fully explored in the 

court cases. The complications arise due to uncertainties associated with the key words 

used in the test such as 'debts' , 'become due' and the imposition of a time limit of 

twelve months in regard to the debts after the payment of dividends. Goode questioned 

whether the 'debts' should refer to those legally due and if so, whether such debts are 

included which are not the subject of demand. 79 In addition, he questioned whether the 

ability to pay those debts be determined by reference to the company's own funds or 

otherwise such as through borrowings or the disposal of the assets of the company. 80 

The imposition of a time frame does not appear in the dividend law in New Zealand, 

Australia, the UK or Hong Kong but the twelve month period appears in the South 

African Companies Act 2008 as part of its cash-flow solvency test in respect of the 

debt which becomes 'due in the ordinary course of business' .81 Van Der Linde 

commented that the imposition of a time limit is undesirable as it would disadvantage 

77 Ibid, 989. 
78 Roy Goode, Principles of Corporate Insolvency Law. 4th ed. London: Sweet & Maxwell, 2011 : 

122 [4-15]. 
79 Ibid. 
80 Ibid. 
81 Section 4(l)(b). 
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creditors whose debts owing are not due within the twelve months and that the decisive 

factor in assessing a company's solvency should be based on the phrase, 'ordinary 

course of business' of each company. 82 As for New Zealand, this decisive factor in the 

cash-flow solvency test is expressed as debts becoming due 'in the normal course of 

business' ,83 but this phrase is absent in the Solvency Test in the CA 2016. 

On the meaning of the terms, 'debt' and 'as the debts become due', the case decisions 

from Australia and New Zealand are cause for confusion.84 While the term, 'as they 

become due' refers to the time when debts become legally due,85 another court has 

decided that should the creditor extend time for repayment, then it will be a factor in 

determining whether the debt has become due. 86 In applying the test for a debt to fall 

due, it must be at least recoverable by legal action and mere passivity by a creditor in 

enforcing its rights to recover the debt is not usually a factor. 87 

Although a company may not have sufficient cash to pay its debts as they become due, 

this fact is not a sufficient indication of insolvency of the company. 88 The courts are 

prepared to take into consideration the ability of the company to raise the funds either 

by borrowing,89 or by realising its assets,90 within the required time to pay the debts. 

82 Kathleen Van Der Linde, "The Solvency and Liquidity Approach in the Companies Act 2008." 
JSAfrL (2009): 224, 229. 

83 Section 4(1)(a), NZCA 1993. 
84 The term, 'unable to pay its debts ', have been part of the laws on winding up proceedings in the 

UK, Australia and New Zealand. In Malaysia, the term is found in section 218(l)(e), CA 1965, and 
the cases on the interpretation of the term are helpful in the discussion on the Solvency Test. 

85 Re Northridge Properties Ltd (in liq), BC7769001, unreported, M46/75, 13 th December 1977. 
86 Taylor v Carroll, 6 ACSR 255 (1991). 
87 Fliway Transport Pty Ltdv Soper, 14 ACLR 690 (1988). 
88 Goode, Principles of Corporate, 127. 
89 Ibid; Re a Company, BCLC 261 (1986): 263. It would include promises of frnancial support as 

noted in Dunn v Shapowloff, 3 ACLR 775 (1978) or availability of credit resources as observed in 
Metropolitan Fire Systems Pty Ltd v Miller, 23 ACSR 699 (1997). 

90 Mac Plant Services Ltd v Contract Lffting Services (Scotland) Ltd, SC 125 (2009): 146. 
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This is illustrated in the decision of Bank of Australasia v Hall,91 where the debtor's 

ability to pay its debt was not limited to its cash but include any proceeds from sale or 

pledge of its assets. 92 The determination of the solvency status of a company remains 

a question of fact,93 and certain assets may not be available for the intended sale or 

pledge as it may result in a breach of contract or even a closure of the business. 94 Thus, 

whether the assets should be included in such determination exercise depends on the 

nature of the business and the assets of the company.95 Such determination may even 

extend to the court finding that the money in the debtor's account belong to a third 

party and would not be available for the payment of its debts.96 

5.9 Minority Shareholders, Dividends and Directors 

It was pointed out previously that the minority shareholders in a private company lack 

the control over decisions in general meeting due to the principle of majority rule and 

more so in the management since the appointment of directors are also the result of 

being outvoted by the controlling shareholders in the meeting.97 The structure of the 

CA 2016 is such that the business and affairs of a company are managed by the Board 

of Directors (BOD).98 

91 4 CLR 15 14 (1907): 1528. 
92 See also PT Anekapangan Dwitama v Far East Food Industries Sdn Bhd, 1 MLJ 21 (1995): 29; Sri 

Hartamas Development Sdn Bhd v MBF Finance Bhd, 1 MLJ 313 (1992): 320. 
93 Lian Keow Sdn Bhd (In Liquidation) & Anor v Overseas Credit Finance (M) Sdn Bhd & Ors, 2 

MLJ 449 (1988): 454. 
94 Re Timbatec Pty Ltd and Companies Act, 4 ALR 12 (1974): 18. 
95 Andrew R Keay, "The Insolvency Factor in the Avoidance of Antecedent Transactions in 

Corporate Liquidations." Mon LR 21, no. 2 (1995): 305, 324. 
96 Sri Jeluda Sdn Bhd v Penta/ink Sdn Bhd, 3 MLJ 692 (2008): 711. 
97 See paragraph3.5.2.2 in Chapter 3. 
98 Section 211. 
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Since the payment of dividends out of profits is intrinsically linked with the 

maintenance of the capital of a company,99 the norm is to provide for the regulations 

for its distribution in its articles of association (AOA) or its constitution. 100 As 

previously mentioned, the AOA governs the internal management of a company, 101 

and unfortunately for the minority shareholders, the courts are reluctant to interfere 

with issues relating to the internal management of companies. 102 Thus, the law is such 

that the BOD have a discretion whether or not to recommend a dividend. 103 

The only avenue of redress available to a minority shareholder when faced with a non

payment of dividend lies in the oppression proceedings. But the minority shareholder 

is only able to mount a successful action where there exists sufficient funds from the 

profits to declare dividends and it does not happen because the controlling shareholders 

are "able to derive benefits from the company to the exclusion of the minority 

shareholder."104 In the case of Chiew Sze Sun & Anor v Cast Iron Products Sdn Bhd & 

4 Ors,105 the minority shareholder succeeded in his oppression proceedings because 

the company did not pay any dividends from 1969 to 1989 even though the profits of 

the company as at 3pt December 1987 was RM3,494,616.00. 106 

The weakness of the oppression proceedings has been discussed earlier.107 In general, 

99 See paragraph 5.4. 
100 Eilis Ferran, Principles of Corporate Finance Law. Oxford: Oxford University Press, 2008: 237. 
101 See paragraph 3.1. l in Chapter 3; Nawar Mani alp Ramachandran & Ors v Rajendran all 

Ramaehandran & Ors, MLm 1787 (2016): paragraph 344. 
102 Owen Sim Liang Khui v Piasau Jaya Sdn Bhd & Anor, l MLJ 113 (1996): 124. 
103 Re SQ Wong Holdings (Pte) Ltd, 2 MLJ 298 (1987): 304. 
104 Low Kim Cheong v SSF Curtain Sdn Bhd ( dahulunya dikenali sebagai My Curtain Sdn Bhd) & 

Ors, l LNS 667 (2011): 21. 
105 1 CLJ 157 (1994). 
106 Ibid, 163. 
107 See paragraph 4.9.2 in Chapter 4. 
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whether an act amounts to oppression against the minority shareholders is a question 

of fact and is very subjective.108 Thus, it may require a persistent refusal to declare 

dividends in the face of sufficient profits before an action based on oppression 

proceedings can succeed.109 

In summary, the matter of declaring dividends is part of the internal management of a 

company which the courts are reluctant to interfere, llO unless on the facts to be shown 

by the minority shareholder applicant that it constitute oppression. The courts may not 

even find that the acts of the BOD in not paying higher dividends are oppressive if the 

other shareholders agreed with the conservative dividend policy of the company.111 

Under the CA 2016, the minority shareholders are denied even having a say on the 

dividend policy of a company in view of section 132(2), which only empowers the 

BOD to authorise the distribution of dividends unlike the previous law under the CA 

1965 and its Table A articles in article 98, where the authority to decide on dividends 

is with the general meeting which would include the minority shareholders. 

5.10 Conclusion and Brief Findings 

In private companies where the shareholders do not have a ready market for disposal 

of their shares especially the minority shareholders who are not involved in 

management, it is important for these shareholders to be able to participate in the 

108 Jaya Medical Consultants Sdn Bhdv Island & Peninsula Sdn Bhd, I MLJ 520 (1994): 536. 
109 Shanty Rachagan, Janine Pascoe and Anil Joshi, Principles of Company Law in Malaysia. Kuala 

Lumpur: Malayan Law Journal, 2002: 269. 
110 Ben Chan, et al, Chan & Koh Malaysian , 348; Seen. 17. 
111 Mohd Sulaiman, et al, Commercial Applications, 344; Thomas v HW Thomas Ltd, 2 ACLC 610 

(1984). 
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profits of the company through dividends.112 

The dividend law under the CA 2016 requires the satisfaction of two tests, before 

dividends are paid, the Profits Test and the Solvency Test. Both tests comprised of 

terms such as 'profits' for the Profits Test, and 'debts' and 'become due' for the 

Solvency Test, which are not defined. 

In view of the lack of definition for those terms, the researcher states that the terms are 

open to interpretations of the courts based on the factual situations in each case. In this 

regard, the researcher contends that the legislators in keeping faith with the term, 

'profits' in the Profits Test, despite the lack of attempts to offer any guidelines by the 

courts in Malaysia and not providing any definition in the CA 2016, have merely 

passed the responsibility back to the courts. Similarly, the researcher notes that the 

courts are reluctant to share any thoughts on it and prefer to leave the elusive and 

baftl.ing concept of 'profits' to accountants and businessmen.113 

In general, the structure of the CA 2016 has followed that of the UK 2006 Act,114 but 

it is baffling to note that the legislators in Malaysia, having decided to maintain the 

Profits Test, have not opted to follow the UK dividend law which has gone some way 

to rectify the situation by providing a definition of 'profits' in section 830 of their Act 

which represents an attempt to remove the uncertainties created by the courts, 

including the reversal of the decisions in the Ammonia Soda case and the Dimbula 

112 Mathias M . Siems, Convergence in Shareholder Law. Cambridge: Cambridge University Press, 
2008: 71. 

113 Davies, et al, Gower and Davies ' Principles. 
114 See paragraph 1.2 in Chapter l. 
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case but they remain as part of the dividend law in Malaysia. The decision in the 

Ammonia Soda case means that the distribution of profits in one financial year is legal 

even though the company had accumulated losses, which is regarded as 'nimble 

dividend' _11 5 This, the researcher contends, has the effect of returning capital to the 

shareholders,116 and as Davies puts it, "it would have made nonsense of the whole 

capital concept".117 A similar effect on the return of capital would occur in a 

distribution based on the Dimbula case where dividends are paid from unrealised profit 

on a revaluation of assets, especially since there is no settled principles on the 

revaluation of assets for the purpose of drawing up the financial statements of a 

company.118 

Thus, the researcher contends that the retention of the Profits Test without offering any 

helpful definition of the term, 'profits ', has led to confusing decisions such as the 

attempt by the court in the Dato Gan case, 11 9 to shed some light on this elusive term. 

French has described this state of the dividend law as one which, 'has left a residue of 

obsolete and confusing requirements which have, ostensibly, to be satisfied', 120 before 

dividends can be paid out of profits. 

115 Wai-Meng Chan, et al, "Convergence to international", 3591. The term, 'nimble dividend' is 
originated from its use in the United States, as noted by Miranda Stewart, "Corporate Distributions 
and the Profits First Rule: Is the RBT Proposal Right for Australia." Australian Tax Forum 17 (2002): 
59, 94. 

116 V. Niranjan et al, "A reassessment of fundamental", 90; David Kershaw, "Involuntary creditors 
and the case for accounting-based distribution regulation." JBL 2 (2009): 140, 142. 

117 Paul L. Davies, Gower 's Principles of Modern Company Law. 6th ed. London: Sweet & Maxwell 
1997: 282. 

118 Wai-Meng Chan, et al, "Convergence to international", 3590. 
119 See paragraph 5.7. 
12° French, "The Evolution", 326. 
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Similarly, the researcher states that the Solvency Test, being the other requirement of 

the dividend law, leaves a lot of uncertainties for the directors and shareholders to 

figure out due to a lack of definition of the terms such as 'debts' and 'become due' and 

again leaving the responsibilities to the courts to offer the guidelines. As noted by 

Coburn, the lack of any definition or guidelines for the Solvency Test is not 

satisfactory because it then leaves the ambit of the test for the judiciary to decide. 121 It 

is also not helped by the introduction of a time frame of twelve months from the 

distribution in accessing a company's solvency which as noted by Van Der Linde is 

undesirable since it is unfair to apply that requirement to all types ofbusinesses.122 

The researcher therefore contends that the new dividend law has not improved the 

position of the minority shareholders in private companies in getting a share of its 

profits through dividends, due to uncertainties surrounding the terms used in both the 

Profits Test and the Solvency Test, contributed by the reliance on the residue of 

obsolete and confusing requirements as laid down in case laws especially for the 

Profits Test. 

An even greater setback for those minority shareholders is that under section 132(2), 

CA 2016, the sole authority to authorise a distribution of the company is the directors 

unlike the CA 1965 and its Table A model articles,123 where the authority is with the 

general meeting which would at least involve the minority shareholders. 

121 Niall F. Coburn, Coburn 's Insolvent Trading. Sydney: Lawbook Co, 2003: 63. 
122 See paragraph 5.8 and n. 82. 
123 See Table A model article 98. 
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Having discussed the dividend rule under the CA 2016 and compared it to that under 

the CA 1965, the researcher was able to answer the third research question as framed, 

that is, to what extent is the dividend rule relating to minority shareholders in a private 

company improved under the CA 2106 as compared to Table A under the CA 1965. 

The researcher was also able to achieve the third research objective, which is, to 

compare the dividend rule under the CA 2016 and Table A under the CA 1965 in 

relation to minority shareholders in a private company. 

The next chapter concludes and collates the findings made in the earlier chapters and 

proposes some solutions to improve the weak position of minority shareholders in a 

private company where the power in the management of the companies is in the hands 

of the controlling shareholders who are also its directors. 
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CHAPTER SIX 

CONCLUSION AND RECOMMENDATIONS 

6.1 Introduction 

This thesis addresses the application of certain provisions in the Companies Act 2016 

(CA 2016) to the rights and interests of minority shareholders in private companies 

which constitute ninety-nine per cent of local companies incorporated per year in 

Malaysia. 1 Altogether, there are six chapters in this thesis and under this sixth chapter, 

the researcher has proposed some recommendations that could be put forward to 

strengthen or improve the position of those minority shareholders. 

Chapter one discussed the background of the study comprising of several matters such 

as statement of the problem, three research questions and their objectives, significance 

of the study, research methodology, limitation of the study and literature review. 

In chapter two, the term, Corporate Governance (CG), is discussed with emphasis on 

minority shareholders in private companies. The researcher noted that while private 

company as an entity was given statutory recognition under the UK Companies Act 

1907/1908, the subsequent UK Companies Act, notably, the Companies Act 1948 

which provided the model for the company law legislation in Malaysia,2 and the 

1 See paragraph 1.2 in Chapter 1. 
2 See paragraph 2.3 in Chapter 2. 
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development in CG in addressing the financial and economic crisis in the nineties, only 

focussed on the public companies.3 This shortcoming was highlighted by the financial 

scandal in the UK due to the financial collapse of a private company, BHS Ltd in 2016, 

and its impact on 11,000 employees, with the UK authorities rushing out a CG Reform 

in the form of a Green Paper in the same year, so as to extend CG to larger type private 

companies.4 Further, this chapter addressed the importance of CG and the rights of 

shareholders to vote and participate in meetings,5 governance problems in private 

companies, CG under the CA 2016 and its repealed Companies Act 1965 (CA 1965) 

affecting the minority shareholders in private companies, 6 which are related to the 

issues discussed in the subsequent chapters, namely three, four and five, which deal 

with the three research questions and the fmdings respectively. 

6.2 Brief Findings Relating to the Three Research Questions 

6.2.1 First Research Question 

The discussions in chapter three, in answering the first research question, entails an 

examination of the Articles of Association (AOA) which by default, the model articles 

in Table A under the CA 1965 are adopted, as a CG system in comparison with the 

new CG system under the CA 2016 with the use of Replaceable Rules (RR), 

particularly in respect of the position of minority shareholders in private companies. 

While both CG systems promote the principle of majority rule for both the board of 

directors (BOD) and the shareholders at meetings and are more suitable for public 

3 See paragraph 2.4 in Chapter 2. 
4 See paragraph 2.4.2 in Chapter 2. 
5 See paragraph 2.6 in Chapter 2. 
6 See paragraph 2.8 in Chapter 2. 
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companies, the researcher favours the AOA over the RR system due to the presence of 

the annual general meeting (AGM), in the former, which acts as an accountability 

mechanism for minority shareholders in private companies.7 Under the CA 2016, the 

AGM is only mandatory for public companies which means that whether or not the 

private companies will adopt the AGM is dependent on the wishes of the controlling 

shareholders. Also, the RR system is confusing without any guidelines, for 

shareholders and other users, to identify and locate them since they are spread out all 

over the CA 2016, which constitute a serious defect for its implementation.8 In short, 

the RR system is inferior to the AOA system in regard to the rights and interests of the 

minority shareholders in private companies who are usually either not members of the 

BOD or not involved in its management. 

6.2.2 Second Research Question 

In chapter four, the provisions in the CA 2016 and the RR are considered as to its 

application to the minority shareholders in private companies relating to meetings. 

Notably, the researcher found that the novel concepts of "written resolution" and "no 

AGM" introduced for private companies only, are detrimental to the rights and 

interests of its minority shareholders since they do not promote accountability of the 

BOD whose members are appointed by the controlling shareholders by virtue of the 

majority rule. Also, the RR allow the controlling shareholders to replace the principle 

of 'one share, one vote', by amending the provisions on pre-emption right and voting 

rights and replacing the latter with weighted votes.9 

7 See paragraph 3.8 in Chapter 3. 
~ Ibid. 
9 See n. 7. 
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While the CA 2016 has provided clarity and accountability on the duties of directors 

with the imposition of statutory duties, but it is of not much help to the minority 

shareholders since the duties are owed to the company, the breaches of which are 

largely enforceable by the company. IO Although some breaches may lead to the 

minority shareholders' use of statutory remedies, such as the 'just and equitable' 

action, oppression proceedings, statutory derivative action and statutory injunction, 11 

however the lack of access to information and documents by the minority shareholders 

render them rather ineffective.12 Moreover, only the oppression proceedings provide 

an avenue of exit from the company for the minority shareholders. 13 Thus, the second 

research question has been answered. 

6.2.3 Third Research Question 

Dividend law, for the third research question, is covered in chapter 5 as to whether the 

law under the CA 2016 promotes the payment of dividends to the minority 

shareholders who are not in the BOD or the management of the company. The 

researcher found that the old Profits Test has been retained notwithstanding criticisms 

on the elusive and baffling concept of 'profits' and confusing common law decisions, 14 

which have either been discarded by countries such as Australia and New Zealand or 

have been appropriately given a helpful definition as in the UK.15 The payment of 

dividends is made harder with the adoption of a second requirement in the form of a 

10 See paragraph 4.7.4.4 in Chapter 4. 
11 See paragraph 4.8 in Chapter 4. 
12 See paragraph 4.9 in Chapter 4. 
13 See paragraph 4.8 in Chapter 4, 
14 See paragraph 5.7 in Chapter 5. 
15 Ibid. 
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Solvency Test which suffers the same complaint of a lack of any useful definition for 

the terms such as 'debt' and 'become due' .16 This responsibility to define those terms 

are left to the courts whose decisions are as for the Profits Test, often baffling to 

lawyers, accountants and businessmen. 17 Thus, both Tests are a hindrance to the 

payment of dividends to the minority shareholders in private companies whose avenue 

of redress is through the oppression proceedings which have been successful only 

where there is persistent refusal to pay the dividends in the face of sufficient profits. 18 

6.3 Recommendations 

Having identified the inadequacies of the provisions under the CA 2016 and the RR in 

safeguarding the rights and interests of minority shareholders in private companies, 

the researcher recommended a number of reforms to the law. 

6.3.1 First Research Question and Company Constitution 

The defect in the RR could be easily overcome by providing a table identifying the RR 

in the CA 2016 similar to that in Australia. But a better solution is to provide a separate 

Table A model articles for private companies which would bar weighted votes and 

maintain pre-emption rights of existing shareholders and house all constitutional 

clauses for internal management in one readily accessible document available to both 

shareholders and directors, being laymen, as a reference document instead of the 

unwieldy and cumbersome CA 2016. It could also include provisions enhancing the 

rights and powers of minority shareholders which are those as recommended below. 

16 See paragraph 5.8 in Chapter 5. 
17 See paragraphs 5.7 and 5.8 in Chapter 5. 
18 See paragraph 5.9 in Chapter 5. 
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6.3.2 Second Research Question 

6.3.2.1 Written Resolution and No AGM Concepts 

Both the written resolution and no AGM concepts have been introduced into the CA 

2016 without the safeguards as identified and proposed by the Corporate Law Reform 

Committee. 18 The researcher has identified these concepts as diluting the rights of the 

minority shareholders in private companies and whilst it is necessary to maintain the 

law for its aspect of ease and speed of decision-making, the safeguards as 

recommended below should be provided. 

For the written resolution concept, it is recommended that the dissenting shareholders 

with at least five per cent of those who are entitled to vote, are empowered to demand 

in writing that the company convene a general meeting to consider the written 

resolution proposal even though the majority number for the written resolution has 

been achieved. Also, that the written resolution, after the demand is made, be rendered 

invalid, even though it has complied with the procedures for passing the written 

resolution. 

As for the matter of no AGM for private companies, it is recommended that the 

minority shareholders by a single member is still able to require an AGM to be held in 

any year by giving the requisite notice so as to maintain the AGM as an accountability 

mechanism to rein in the power of the BOD and the controlling shareholders since not 

all minority shareholders are in the BOD. 

18 See paragraphs 4.22 and 4.3 in Chapter 4. 
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6.3.2.2 Power Sharing and the Black and Kraakman Model19 

The Black and Kraakman model has been considered by Rachagan,20 for adoption in 

Malaysia. The model advocated by Black and Kraakman for emerging countries such 

as Russia has been presented as a solution to overcome the deficiencies in enforcing 

corporate law from outside agencies such as the regulators and it empowers the 

minority shareholders who would be in a superior position to monitor and protect their 

own interests in the company with the use of self-enforcement powers.21 

Essentially, the Black and Kraakman model reduces the powers of the 

directors/controlling shareholders by shifting some of them to the minority 

shareholders, who represent one of the two direct participants in a company. By doing 

so, for major transactions, the directors are forced to revert to the minority shareholders 

for their approval. The model does not drastically alter the foundation of company law 

but rather it strengthens the fundamental rights of a minority shareholder in enhancing 

the value of its votes which has been relegated under the CA 2016 by the 'written 

resolution' and the 'no AGM' law for private companies. 

According to Rachagan, the usefulness of this model promotes enforcement by the 

minority shareholders through a 'combination of voting rights and transactional 

rights' .22 The enforcement by voting rights will include minority shareholders' 

19 Bernard Black and Reinier Kraakman, "A Self-Enforcing Model of Corporate Law." available at: 
https://ssrn.com/abstract=l0037 (accessed on February 11, 2017). It was briefly mentioned in Chapter 
2. 

20 Shanthy Rachag.an and Elsa Satkunasingam, "Improving corporate governance of SMEs in 
emerging economies: a Malaysian experience." Journal of Enterprise Information Management 22, no. 
4 (2009): 468, 478-481. 

21 Shanty Rachagan, "Controlling Shareholders and Corporate Governance in Malaysia: Would the 
Self-Enforcing Model Protect Minority Shareholder?" The Corporate Governance Law Review 3, no. 1 
(2007): 1, 45. 

22 Ibid; 5, 
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approval for specified major transactions and self-interested transactions, compulsory 

cumulative voting for the appointment of directors which will allow some of the 

minority shareholders to be appointed to the board of directors, approval of self

interested transactions by a majority of those directors who are representing the 

minority shareholders (non-interested directors), and the use of pre-emption rights. 

For instance, presently, the approval needed for the allotment of shares,23 under the 

CA 2016 is a mere ordinary resolution which can even be passed by a written 

resolution for private companies. Since the controlling shareholder will not have any 

hassle in passing such a resolution with its majority votes, some form of balance should 

be restored to enable the minority shareholders to have a say in such matters by 

requiring an additional majority vote among the minority shareholders in order for this 

approval to be obtained. 

The use of cumulative voting,24 for the appointment of directors is to ensure 

proportionate representation so that some of the minority shareholders will be 

appointed to the board. In cumulative voting, the votes allotted to a shareholder is 

equal to the number of directors to be elected. The shareholder is allowed to utilise the 

votes on a single candidate or to apportion the votes among the candidates. This 

method increases the chances of some minority shareholders being appointed as 

directors who will be in a position to look after their own interests and to ensure 'board 

diversity and independence'.25 

23 section 75 (l)(a) CA 2016. 
24 Ibid, 7; Black et al, "A Self-Enforcing Model". 21. 
25 Mohammad Rizal Salim and Ong Yee Shyun, "The law on shareholders' meetings in Malaysia." 

JCCLR 20, no. 12 (2009): 436,446. 
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The transactional rights come in the form of 'put options' and 'call options' ( or pre

emptive rights).26 These options are associated with the situation where the majority 

shareholders wish to either sell or acquire shares which will come with pre-set 

formulas to determine a fair and reasonable price for the minority shareholders. A 'put 

option' ,27 requires the majority shareholders to buy out the minority shareholders on 

the happening of a specified event such as non-payment of dividends.28 A provision 

such as the 'call option' or pre-emption rights,29 will ensure that any issue of shares 

may not be made without the shares being first offered to existing shareholders 

including those in the minority. On the other hand, a tag along rights,30 may be in place 

to require the majority shareholders who are disposing of their shares to outsiders, to 

include the shares of the minority for sale. 

These types of devices are commonly included for the purpose of protecting the 

minority shareholders' rights in the constitution of companies or by consensus in a 

contract and can be adopted as a CG measure to protect minority shareholders' interest 

on a self-enforcement basis. 

6.3.2.3 Access to Information and Records 

It was previously pointed out that the biggest obstacle to the minority shareholders to 

obtain redress against the BOD, despite the introduction of statutory remedies, is the 

lack of access to information and records of the private company.31 The obvious 

26 Black, et al, "A Self-Enforcing Model", 20. 
27 K Reece Thomas and CL Ryan, The Law and Practice of Shareholders ' Agreements. 3rd ed. Asian 

Reprint. India: LexisNexis, (2010): 133. 
28 See paragraph 6.2.5. 
29 Thomas, The Law and Practice, 134. 
30 Ibid. 
31 See paragraph 4.4 in Chapter 4. 
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solution which is recommended, is to arm the minority shareholders with such access 

but it should be tempered by a requirement for an order of court based on similar 

provisions as in Hong Kong,32 and Australia,33 that it is granted only if the court is 

satisfied that: ( a) the application is made in good faith; and (b) the inspection is applied 

for a proper purpose. 34 

6.3.3 Third Research Question on Dividends 

The twin test for payment of dividends under the CA 2016, being the Profits Test and 

the Solvency Test, suffer from a lack of definition for the terms used in those tests. It 

is appropriate for the term, 'profits' to be defined as is done in the UK or be abrogated 

in favour of only the Solvency Test with definitions being given for 'debt' and 'become 

due' rather than leaving business terms for the men of law, the judiciary, to explain 

and guide businessmen. 

However, the researcher contends that while the use of defmitions for those terms may 

narrow the area of disputes, the minority shareholders are still subject to the power of 

the BOD/controlling shareholders to decide on whether or not to pay the dividends. 

The oppression proceedings, as noted earlier may offer some respite if the non

payment of dividends has been persistent despite the solvency of the company or the 

sufficiency of profits. 35 In the light of such findings, the researcher recommends the 

adoption of mandatory dividend payout rules similar to that of Sweden where the 

32 Section 152FA, Companies Ordinance 2012 (now section 740, Companies Ordinance 2014). 
33 Section 24 7 A, Corporations Act 2001. 
34 The issues posed by the interpretation of the terms used in the statutes, is beyond the scope of this 

thesis and further discussion is explored in Adrian Fong, "Right to shareholders inspection in Hong 
Kong." Company Lawyer 35, no. 1 (2014): 26; and Robert P. Austin and Ian M. Ramsay, Ford, Austin 
and Ramsay 's Principles of Corporations Law. 16th ed. Australia: LexisNexis, 2015 : 851-855. 

35 See paragraph 6.1.6. 
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minority shareholders holding at least ten per cent, 36 of the total shares are entitled to 

require the BOD to pay dividends out of available profits or where the company is 

solvent. 37 In the event of any failure to pay the dividends despite the demand, then the 

minority shareholders may avail themselves of an application to court to force the 

buyout of their shares by the controlling shareholders. 38 

6.4 Suggestions for Future Research 

Since this study which is focused on the application of the CA 2016 to minority 

shareholders in private companies, employs a library research methodology, it is open 

to future researchers to consider its impact by resorting to socio-legal methodology 

through data obtained by interviewing company secretaries and minority shareholders 

in private companies. The data obtained may be sufficient for further research as 99 

per cent oflocally incorporated companies per year are private companies and the CA 

2016 has been operating for over a year since 31 st January 2017. 

Specifically, the future research, perhaps, could extend to the views of company 

secretaries on the impact of the change of the CG system from Table A model articles 

to the RR system; the use of 'written resolution' procedures; the issue of the AGM 

requirement and its possible removal for those companies incorporated before the CA 

36 The structure of the CA 2016 in section 311(3)(a) regards ten per cent of the paid up capital as 
significant enough for the minority shareholders to requisition a general meeting which is similarly 
adopted in the recommendation. 

37 Andres Vutt, "Dividend Payment and Protection of Minority Shareholders", 138, available at 
http://www.iuridicainternational.eu/public/pdf/ii 2009 1 135.pdf (accessed on December 22, 
2017). Other countries which have adopted a mandatory dividend payout rule include Brazil as 
discussed in Jairo Laser Procianoy and Daniel Vancin, "Mimmum Dividend Payout Obligation 
Special Feature: The Brazilian Case", available at 
https://papers.ssm.com/sol3/papers.cfm?abstract id=2808798 (accessed on December 22, 2017). 

38 It is beyond the scope of this thesis to explore the valuation methods associated with the price to 
be put on the buyout shares or the impact of the mandatory dividend payout rule on corporate 
performances or corporate decisions, which is a subject for future research. 
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2016; and the payment of dividends using both the Profits Test and the Solvency Test. 

The practical problems and issues faced by company secretaries,39 whose job entails 

the incorporation of companies and its administration, in coping with the provisions 

of the CA 2016 such as the reduction in the period for filing of documents from 30 

days to 14 days and its enforcement by the authorities, could be the subject of further 

research, which would be useful in considering further reforms to the CA 2016 so as 

to attain its objective of transforming the law to ensure better CG and improve the ease 

of doing business as well as reducing the operation and compliance costs.40 

6.5 Conclusion 

The CA 1965 was repealed by the CA 2016 after been in operation for more than sixty 

years. The intention of bringing out a new Act was to modernise the company law and 

to facilitate the manner of doing business in Malaysia. It was also necessary so as to 

keep pace with the developments made in other Commonwealth countries which has 

witnessed Singapore, Australia, Hong Kong and the UK introducing new company 

laws which will make Malaysia competitive to the foreign investors. 

Since studies on corporate governance by the authorities in the UK and Malaysia has 

tend to focus on public companies, a gap exists in respect of corporate governance 

studies on private companies where they account for 99% of locally incorporated 

companies per year. The researcher thus set out to examine the CA 2016 as to its 

application to minority shareholders in private companies in situations where the 

39 By section 235(1), CA 2016, every company shall have at least one licensed company secretary. 
40 See paragraph 1.1 in Chapter 1. 

203 



majority or controlling shareholders are its directors. These are the situations where 

the minority shareholders are most vulnerable to the possibility of abuse of rights by 

the majority or controlling shareholders who are able to control decision-making at 

both the general meeting and the board level. 

Three main issues were examined, the first of which was concerned with the minority 

shareholders' access to the internal management rules where under the CA 1965, the 

anti-directors' rights which, amongst other things, encompass the right to receive 

notice of meetings; attend, participate and debate in meetings; and question the 

directors as to the company accounts in AGM, were set out in a single document, the 

Table A. The researcher's findings were that the internal management rules under the 

CA 2016, being the RR, were found all over the Act, which would make it difficult for 

the minority shareholders to ascertain and understand his rights. Another aspect of the 

new RR was that provision for AGM is absent for private companies which is a 

downgrade on Table A where this anti-director right is one of its main feature. 

Secondly, the researcher examined the CA 2016 on the law relating to meetings. It has 

been observed that the importance of meetings in corporate governance has not been 

given its due weight in studies on corporate governance. The CA 2016 with its 

introduction of written resolution and no AGM law for private companies has eroded 

the importance of meetings and the protection it accords to minority shareholders in 

private companies for the sake of expediting decision-making and the ease of doing 

business. The authorities have failed to put in safeguards as recommended by the 

CLRC where it could have provided some protection to minority shareholders in 

private companies where its majority or controlling shareholders are the directors. The 

CA 2016 in providing statutory directors' duties and statutory remedies have failed to 
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recogrnze the situations where the private companies are run by directors who are also 

its controlling shareholders and they are mostly enforceable by the companies where 

the powers of management are not in the hands of the minority shareholders. 

The third and final issue was concerned with dividends which represent the return on 

investments by the minority shareholders in private companies who are also not its 

directors and thus are not entitled to any remuneration or benefits given to directors. 

The researcher concluded that the CA 2016 has introduced a new additional test to 

determine whether dividends are to be paid, that is the Solvency Test, while at the 

same time retaining the Profits Test from the CA 1965. Both tests have terms which 

were not defined and would have to be referred to the courts for its interpretation. The 

researcher has made a finding that the term, "profits" in the Profits Test under the CA 

1965 has been the cause of much confusion with the courts in Malaysia, Australia and 

the UK refusing to define it and preferred to leave it to men of business. The same 

confusion will arise since the terms in both tests have not been defined and it will lead 

to difficulties for the minority shareholders to receive the dividends. 

Having answered the three research questions and achieved the research objectives, 

the researcher has found the CA 2016 wanting in its application to minority 

shareholders in private companies who are not its directors in matters relating to the 

corporate governance system of RR, meetings and dividends. 
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