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Abstrak 

Masyarakat antarabangsa telah merumuskan undang-undang khas untuk melindungi hak 
asasi manusia melalui penubuhan Undang-undang Kemanusiaan Antarabangsa 
(International Humanitarian Law) (IHL) dan mahkamah antarabangsa seperti 
Mahkamah Jenayah Antarabangsa (International Criminal Court) (ICC). Permasalahan 
kajian ini dibahagikan kepada tiga kategori iaitu pelanggaran hak asasi manusia di Iraq 
oleh AS dan UK; kekurangan penguatkuasaan oleh ICC untuk mendakwa pegawai-
pegawai berkenaan; dan ketidakupayaan mangsa Iraq untuk menuntut pampasan perang. 
Adalah menjadi tujuan kajian untuk mengenal pasti kelemahan dalam IHL yang 
menghalang pendakwaan terhadap penjenayah perang Amerika Syarikat (AS) dan UK; 
mengenal pasti bidang kuasa ICC pada pelanggaran hak asasi manusia semasa 
pendudukan Iraq, dan menganalisis sistem pampasan di bawah IHL dan Statut Rom. 
Kajian ini menyumbang kepada pembangunan IHL dengan mencadangkan mekanisme 
perlindungan yang lebih baik untuk orang awam semasa peperangan dan semasa 
pendudukan oleh kuasa asing. Kajian ini menggunakan dua metodologi iaitu doktrin dan 
kualitatif iaitu kajian perpustakaan serta temubual terhadap pakar dalam bidang ini serta 
mangsa-mangsa perang. Dapatan kajian ini menunjukkan bahawa terdapat jenayah 
kemanusiaan yang dilakukan oleh anggota tentera AS dan UK di Iraq. Walau 
bagaimanapun, tiada pampasan dibayar kepada mangsa dan pelaku jenayah perang tidak 
pernah dibicarakan di mana-mana mahkamah undang-undang. Kajian ini menunjukkan 
bahawa peruntukan dalam IHL yang memberikan hak kepada sesebuah negara dan 
angkatan tenteranya untuk menyebabkan kerosakan harta benda semasa perang atau 
semasa pendudukan harus dimansuhkan. Undang-undang ICC harus merangkumi 
takrifan yang meluas bagi mangsa; memberikan hak undang-undang kepada semua 
pihak  yang  mengalami kecederaan secara langsung atau tidak langsung akibat perang 
untuk mendapatkan pampasan. Akhir sekali, kajian ini mencadangkan penubuhan 
sebuah jawatankuasa tetap yang bebas di PBB untuk membuat keputusan mengenai 
pampasan bagi mangsa perang, dan secara langsung mengambil pampasan daripada 
pihak/negara yang bersalah. PBB juga sepatutnya memberikan mandat kepada peguam 
dalam wilayah yang diduduki untuk menyiasat dan kemudian mengemukakan laporan 
mengenai kerosakan harta benda dan kehilangan nyawa orang awam akibat perbuatan 
menyalahi undang-undang yang dilakukan semasa perang. 
 
 
Kata kunci: Pendudukan AS dan UK di Iraq, Undang-undang Kemanusiaan 
Antarabangsa, Mahkamah Jenayah Antarabangsa, Pampasan Kepada Mangsa Perang, 
Perlindungan Hak Asasi Manusia Semasa Perang. 
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Abstract 

The international community has formulated special laws to protect human rights 
through the establishment of International Humanitarian Law (IHL) and international 
courts like the International Criminal Court (ICC). The problem statement in this study 
is divided into three categories: violation of Human Rights Iraq by the US and UK; lack 
of enforcement by the ICC to prosecute the officials; and the inability of Iraqi victims to 
claim compensation of war. It is purpose of this study is to identify the weaknesses in 
IHL that prevents the prosecution of war criminals from the US and UK; identify the 
jurisdiction of the ICC on violations of human rights, and analyse the compensation 
system under IHL and the Rome Statute. This study contributes to the development of 
IHL by suggesting a better protection mechanism for civilians during wars and during 
occupation by foreign countries. The methodologies adopted are doctrinal and 
qualitative methodologies which are mainly library research and data collection from 
interviews of the experts and war victims. The findings of this study revealed that there 
are crimes against humanity committed by military personnel from the US and UK in 
Iraq. However, no compensations have been paid to the victims and the perpetrators of 
war crimes have never been tried in any court of law. The study suggests that provisions 
in IHL that confer rights on a state and its armed forces to cause damage to properties 
during times of war or occupation should be repealed. It is suggested that broad 
definition of victims in giving legal rights to compensation to natural and legal persons 
who have been directly or indirectly injured because of war should be amended. Finally, 
the study recommends the establishment of an independent and permanent committee in 
the United Nations to decide on compensation for victims of war and directly take 
compensation from guilty states. The UN should also mandate lawyers in occupied 
territories to investigate and submit reports on the loss of life and damage to people‘s 
properties due to unlawful acts during war 
 
 
Keywords: Occupation of Iraq, International Humanitarian Law, International Criminal 
Court, Compensations, War Victims. 
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CHAPTER ONE 

INTRODUCTION 
 

1.1 Background of the Study   

Iraq provides a classic example of a failing state after invasion and years of military 

occupation by a distant foreign power who according to their interests determined the 

fate of people who are culturally and politically different from them. After almost 

thirteen years of occupation, with a rising death toll and increasing incidence of 

violence, Iraq today faces more problems than her pre-invasion self-did. With the ill-

planned withdrawal of the United States (US) forces in December 2011,1 Iraq is on her 

way to a chaotic and unstable state of governance with many internal challenges coming 

in her way. It is therefore important to shed light on the 2003 invasion of Iraq by the US 

led forces under the pretext of saving her from the decades-old brutal tyranny of Saddam 

Hussein and curbing the proliferation of weapons of mass destruction. In this context, 

the invasion of the US, the United Kingdom (UK) and allied countries into Iraq, was 

against the ethics of international law (IL). Fundamentally, this forceful occupation 

opposed the text of the UN Charter. Simultaneously, it violated international legitimacy 
                                                           
1 US invasion of Iraq and the war in the third Gulf (Iraq war or the occupation of Iraq or the war to liberate 
Iraq or Operation Iraqi Freedom) These are some of the many names used to describe the operations of the 
military that occurred in Iraq in 2003, lasted from March 19 to May 1 2003, which led to the military 
occupation of Iraq by the United States of America and  assisted other countries such as Britain, Australia 
and some allied nations with the United States, the military forces of American, British, and accounted for 
98% of this coalition. The war has caused the most casualties of civilians in Iraq's history.  The war 
officially ended on December 15, 2011, when the American flag was lowered in Baghdad and the US 
soldier left Iraq on December 31, 2011. This was accordance with agreement between Iraq and the United 
States in 2008. Where the US combat forces should withdraw from Iraqi cities by June 30, 2009, and all 
the US combat forces must be completely out of Iraq by December 31, 2011. 
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and such unfair aggression constituted an international crime adding to the unlawful 

balance of the US. This had been initiated since its interference in international affairs 

like in the case of Japanese atomic bomb or its crimes in Palestine, Vietnam, Iraq, 

Nicaragua, Yugoslavia and Somalia, as well as various other countries across the globe. 

This is especially so, as it acts as the same policeman to the world in governing issues 

according to its interests and approach. It is also well known for the ill actions of its 

soldiers. Moreover it has declined to ratify the International Criminal Court which 

regulates the form of legal adaptations for violations practised by the occupiers against 

the stricken people in the occupied territory. 2
 This has been worried by Amnesty 

International before the start of the war. The military action against Iraq caused more 

pain to the people as they had already suffered from the devastating effects of unfair 

economic sanctions. It proved the validity of such concerns when killing and torturing of 

Iraqis were performed by violating their rights. Consequently, the operations violated the 

daily policy pursued by the Anglo-American occupation authorities.3 The UN issued a 

Resolution (No. 1483) on May 22, 2003, describing to the authorities their 

responsibilities and obligations under IL. Particularly, it included details of the 1907 

Hague Regulations and the 1949 Geneva Conventions for the US and Britain as 

occupying powers.4 

The ancient history of human beings all ages has seen many wars between civilizations 

and nations all over the world.5 These wars have left painful spot in human history until 

                                                           
2 Jennifer, Elsea. US Policy Regarding the International Criminal Court. 2006. 
3 Amnesty International (2006). ―Beyond Abu Ghraib: Detention and Torture in Iraq‖. 
http://www.amnestyinternational.be/IMG/pdf/MDE140012006_Iraq.pdf (Accessed 5 April, 2014) 
4 Ibid 
5 Gad, Barzilai,.Communities and law: Politics and cultures of legal identities. University of Michigan 
Press, 2010. 
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the current times. Wars have been always the main cause for destruction of countries and 

hurting people and civilizations by damaging landmarks and national wealth which have 

increasingly affected humans, generation after generation, with the rapid development of 

weapons and destruction as the main reason for killing millions of mankind.6 

Human have been very devoted since the ancient times to regulate rules, customs and 

regulations in written form in order to control wars and protect humans from harm 

during wars. The evidence of such act has been found in many great civilizations such as 

Mesopotamia, Egypt, Rome, Persian and Greek civilizations of the middle Ages, and 

Islamic civilization. The rules are used to protect human rights and human dignity as in 

protecting women, children, old people, and prisoners. They also include ban on 

targeting worship places, and the use of unlawful means in fighting. However, the 

development of new weapons and the control of superpower nations on international 

decisions of the SC7  in the last century, many tragedies happened uncorrectable such as 

genocides, killing using prohibited weapons, and tortures to civilians during occupations 

without serious protection under IHL.8 

As the result, the international community feels great importance to protect IHL because 

of wars and invasions by occupying powers with the establishment of IHL that regulates 

the rules and customs of war, governs relationship between countries during the time of 

                                                           
6Ahmed Anwar, ―The Protection of Victims of War between Law and International Humanitarian Law,” 
Review of the Red Cross (ICRC) (1993): 12. 
7 The permanent members of the United Nations Security Council, also known as the Permanent Five, Big 
Five, include the following five governments: China, France, Russia, the United Kingdom, and the United 
States. The members represent the five great powers considered the victors of World War II. Each of the 
permanent members has the power to veto, enabling them to prevent the adoption of any "substantive" 
draft Council resolution, regardless of the level of international support for the draft. 
http://www.unfoundation.org 
8Abdul Alim Muhammad, ―The Media's Role in the Definition of International Humanitarian Law,‖ 
Egyptian Al-Ahram newspaper, 2004, under ―38‖ 
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war, protects civilians from military forces, prevents killing or torture, provides 

protection to wounded fighters and prisoners, and controls the tragedies behind wars and 

armed conflicts.9 

It is understood that HR regulates the relationship between states and individuals in the 

context of ordinary life, while IHL regulates the actions of an occupying nation with the 

people living in the occupied territory.10 

It is found that the principles that established the HR movement were developed after 

the World War II and the atrocities of the Holocaust which led to the adoption of the 

Universal Declaration of Human Rights (UDHR) in Paris by the United Nations General 

Assembly (UN) in 1948.11 The UDHR is widely recognized as having inspired and 

paving the way for the adoption of more than seventy HR treaties, which are applied 

today on a permanent basis at global and regional levels.12 

The Geneva Conventions (GCs) and the Hague Conventions (HC) are the main 

examples of human efforts to regulate the principles of UDHR and to control the 

violence against the existence of humankind. Usually called IHL, it is also known as the 

law of war or the law of armed conflict. 13  IHL includes the GCs and the Hague 

Conventions, as well as subsequent treaties, case law, and customary IHL. It also defines 

the conduct and responsibilities of belligerent nations, neutral nations, and individuals 
                                                           
9 Louise, Doswald-Beck, and  Sylvain Vite. "International humanitarian law and human rights law" 
International Review of the Red Cross 33, no. 293 (1993): 94-119. 
10 Lillian Goldman Law Library. ―The Laws of War.‖ 
  http://avalon.law.yale.edu/subject_menus/haguemen.asp. (Accessed June 10, 2014) 
11 UN Official website. The Universal Declaration of Human Rights. http://www.un.org/en/universal-
declaration-human-rights/(Accessed May 4, 2014) 
12 United Nation Audio visual Library of International law. ―Universal Declaration of HR.‖ December 10, 
1948. http://legal.un.org/avl/ha/udhr/udhr.html. (Accessed May 9, 2014). 
13ICRC. ―War and International Humanitarian Law‖ 
 http://www.icrc.org/eng/war-and-law/.(Accessed May 7, 2014) 

http://www.icrc.org/eng/war-and-law/
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engaged in warfare, in relation to each other and to protect persons whom usually 

meaning civilians. It was designed to balance humanitarian concerns and military 

necessity and to control warfare to the rule of law by limiting its destructive effect and 

mitigating human suffering.14 

The Hague Conventions of 1899 and 1907 are a series of international treaties and 

declarations negotiated at two international peace conferences at the Hague in the 

Netherlands.15 The First Hague Conference was held in 1899 and the Second Hague 

Conference was in 1907. Along with the GCs, the Hague Conventions were among the 

first formal statements of the laws of war and war crimes in the body of secular IHL. A 

third conference was planned in 1914 but rescheduled to 1915 but did not take place due 

to the start of the World War I.16 

Despite all the developments in establishing IHL and the establishment of HR 

organizations, the actions of the US and UK military forces against countries from the 

third world have promoted many tragedies and mass killing and torture to civilians. In 

2003 the US and UK invaded Iraq and in the following years there were profound 

humanitarian consequences for the Iraqi population. There were key issues and HR 

violations after the occupation in 2003 under IHL, that include the use of human shields, 

concerns about urban combat, attacks on civilian morale, attacks on dual-use facilities, 

targeting decisions (target identification and proportionality), the use of certain 

                                                           
14 James G. Stewart ―Towards a Single Definition of Armed Conflict in International Humanitarian Law: 
A Critique of Internationalized Armed Conflict,‖ International Review of the Red Cross 850 (2003): 313-
50. 
15 Encyclopædia Britannica, ―Hague Convention 1899, 1907,‖ http://global.britannica.com/topic/Hague-
Conventions (Accessed June 17, 2014). 
16 Goldman, ―The Laws of War‖. 

http://global.britannica.com/topic/Hague-Conventions
http://global.britannica.com/topic/Hague-Conventions
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conventional weapons, the duties of an occupying power and transparency in the 

conduct of military operations.17 

After the invasion in 2003, the US officials and soldiers abused Iraqi people and have 

committed many crimes against humanity, where the IHL was not effective in protecting 

Iraqi civilians and also in providing compensations to victims. The GC stipulate the 

duties of the occupying power which are spelt out primarily in the 1907 Hague 

Regulations Articles (42-56) and the Fourth Geneva Convention (GC IV, Articles 27-34 

and 47-78), as well as in certain provisions of Additional Protocol 1 and customary IHL. 

The main rules of the law applicable in the case of the occupation state that:18 

1. The occupation is only a temporary situation, and the rights of the occupant are 

limited to the extent of that period. 

2. The occupying authority must respect the rules in force in the occupied territory, 

unless they constitute a threat to its security or an obstacle to the application of 

IHL of occupation. 

3. The occupying authority must take measures to re-establish and make sure there is, 

to the greatest extent, public order and safety.  

4. The population in the regions controlled by the occupier cannot be forced to enlist 

in the occupier's military forces. 

This study attempts to find the weaknesses of IHL and attempt to develop the law and 

regulations of IHL in order to provide better protection to civilians during the time of 

war. The study also analyses the compensation system to victims, and discusses IHL 
                                                           
17 Human Rights Watch Briefing Paper:  International Humanitarian Law Issues In A Potential War In 
Iraq, Human Rights Watch, 2008, Internet, available from 
http://www.hrw.org/sites/default/files/reports/Iraq%20IHL%20formatted.pdf (Accessed June 20, 2014) 
18 ICRC ―Occupation and International Humanitarian Law: Questions and Answers‖, August 4, 2004. 
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conventions, analyses the regulations associated with occupations, and aims to identify 

the essential mechanisms for establishing the IHL enforcement and prosecute war 

criminals those who have committed abuses to civilians and torture incidents in Iraq 

during the US occupation (2003-2012). 

1.2 Problem Statement  

In 2003, the US armed forces together with its allies (UK, Australia and Poland) 19 

invaded Iraq without the approval 20  and authorization from the UN and SC. 21  The 

occupation period was extended to the end of 2011. According to a survey published by 

the Public Library of Science (PLOS) journal,22 this period witnessed a death toll of 

thousands of Iraqi people, in addition, to the several  reported cases of IHL violations 

mainly caused, directly and indirectly, by the US and UK forces. 

In view of the above, therefore, the problems discussed in this study are divided into the 

following categories: 

                                                           
19  Graham, Bradley ―US. Airlifts Iraqi Exile Force For Duties Near Nasiriyah". Washington Post, April 7, 
2003. 
20UN Charter, Article 27, as amended in 1965. Before that date, Articles 27(2) and (3) had specified the 
affirmative votes of seven members. The change was part of the process whereby the size of the Council 
was increased from 11 to 15 members. Article 27 states ―Decisions of the Security Council on all other 
matters shall be made by an affirmative vote of nine members including the concurring votes of the 
permanent members; provided that, in decisions under Chapter VI, and under paragraph 3 of Article 52, a 
party to a dispute shall abstain from voting‖ 
21 The Security Council is composed of five permanent members: China, France, Russian Federation, the 
UK and the US. Under the Charter, the Security Council has primary responsibility for the maintenance of 
international peace and security. It has 15 Members, and each Member has one vote. Under the Charter, 
all Member States are obligated to comply with Council decisions.( http://www.un.org/en/sc/members/) 
22 Amy, Hagopian, Abraham D. Flaxman, Tim K. Takaro, Sahar A. Esa Al Shatari, Julie Rajaratnam, Stan 
Becker, Alison Levin-Rector et al. "Mortality in Iraq associated with the 2003–2011 war and occupation: 
findings from a national cluster sample survey by the university collaborative Iraq Mortality Study." PLoS 
Med 10, no. 10 (2013): e1001533. 
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1.2.1 Offences in breach of IHL in Iraq by the US and UK Forces 

The US has made many wrong decisions in Iraq which produced chaos in this country 

and left the Iraqi territory without any protection because of open borders and fighting 

between the US forces and local resistance.23 This decision has led to a civil war in Iraq 

and taken thousands of Iraqi victims. The death toll has reached approximately 500,000 

in Iraq as direct or indirect result of the war from March, 2003 to June, 2011.24 The US 

Bureau of Democracy, HR, and Labour 25  has investigated several allegations of 

violation cases of international and internal standards of conduct in isolated incidents by 

its own forces and contractors. However and despite their alleged investigations, the 

violations of IHL continued in Iraq and were unfortunately regarded by them as a severe 

lack of security and a bloody civil war supported by some of the neighboring countries 

for political reasons.26 

It seems that the International Conventions associated with HR protection were not 

applicable in the case of Iraq war. HR laws were not applied to provide the necessary 

protection for civilians during the invasion because of the veto power of the US and UK 

in the SC. In fact, HR laws were neglected despite a lot of documented evidences of 

many illegal actions made against civilians by superpower countries. Accordingly, the 

US and UK have taken guarantees that no prosecutions would be made to their citizens 

and soldiers if they violated HR because of the right of veto they have in the SC. 

                                                           
23Karem Mahmoud Hussein Nashwan. ―Human rights protection mechanisms in the IHRL‖, Al Azhar 
University 3, no. 4 (2011): 48. 
24 Hagopian and D. Flaxman,"Mortality in Iraq associated with the 2003–2011 war and occupation" 
25Human Rights Report: Iraq,‖ Human Rights and Labor, February25,2009, 
 http://www.state.gov/j/drl/rls/hrrpt/2008/nea/119116.htm. (Accessed June  16, 2014) 
26 James D. Fearon, "Iraq's civil war." Foreign Affairs-New York- 86, no. 2 (2007): 2. 
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It is well known that the SC is responsible for the peace and security, but the reality 

depicted that both countries used the power of the SC for their interest in Iraq. 

Therefore, the situation in Iraq after the occupation was complicated and the country 

became a source of violence against civilians and HR violation in Iraq. 

1.2.2 The International Criminal Court Lacks Power to Prosecute the US and UK 

Government Officials 

During the war in Iraq that began in March 2003, there were many documented cases 

against the US and British officials were who involved in an organized torture of 

prisoners in Iraq including the Minister of Defense of the US.27 The abuse came to light 

with reports published in late 2003 by Amnesty International.28 Later, in the same year, 

the Associated Press published a lengthy report on inhumane treatment, beatings, and 

deaths at Abu Ghraib.29 This report was based on interviews with released detainees, 

who told the journalist, Charles J. Hanley, that inmates had been attacked by dogs, made 

to wear hoods, and humiliated in other ways.30 These reports showed that the US Army 

and the Central Intelligence Agency committed a series of HR violations against 

detainees in the Abu Ghraib prison in Iraq. These violations included physical and 

sexual abuse, torture, rape, sodomy, and murder. 31  In September 2010, Amnesty 

International warned in a report titled ―New Order, Same Abuses Unlawful Detentions 

and Torture in Iraq‖ that up to 30,000 prisoners, including many veterans of the US 

                                                           
27 Donald Rumsfeld Should Go". The New York Times. May 7, 2004. 
28Amnesty International. Beyond Abu Ghraib: Detention and Torture in Iraq. 2006 
29Charles J.,Hanley."Former Iraqi detainees tell of riots, punishment in the sun, good Americans and 
pitiless ones." (2003). 
30 Mitchell, Greg. "Four Years Later: Why Did It Take So Long for the Press to Break Abu Ghraib Story?‖ 
(8 May 2008). 
31  American Civil Liberties Union: ACLU Interested Persons Memo on FBI documents concerning 
detainee abuse at Guantanamo Bay". Aclu.org. July 12, 2005. 



  

10 
 

detention system, remained detained without rights in Iraq and were frequently tortured, 

or old regime of Saddam Hussein. Hence, Iraq remains mired in HR abuses. Thousands 

of Iraqis are detained without trial or served with prison sentences which are imposed 

after unfair trials, thus, torture remains rife and continues to be committed with 

impunity. This relies the new Iraq as one of the world's leading executioners.32 

These reported abuses on Iraqi prisoners showed that the International Criminal Court 

(ICC) lacks essential jurisdiction over many allegations of HR incidents such as the well 

documented case of Abu Ghraib prison in Iraq. The report showed that the alleged US 

officials involved in many actions and abuses inside the prison. Many other actions 

against humanity have been committed by the US forces such as killing civilians 

randomly during fighting with the local resistance, and attacking civilians at homes 

without warranties.33 However, these documented incidents and reports show that the 

ICC's jurisdiction has a limited power against the US officials in particular. Moreover, 

judges from the US and UK have used the law in a deceptive way in order to protect the 

government officials from sending them for trials in the ICC outside their countries.34 

Human Rights Watch (HRW) indicated that the coercive methods approved by the 

senior US officials and widely employed tactics that are condemned as barbarity when 

practiced by others. Even the US Army field manual condemns some of these methods 

as torture.35 

                                                           
32Amnesty International. ―Iraq a decade of abuses‖. Peter benenson House Publishing. 2013. p7. 
33Ibid.  
34Andreas Fischer-Lescano, "Torture in Abu Ghraib: The Complaint Against Donald Rumsfeld under the 
German Code of Crimes against International Law." German Law Journal  6 (2005): 689. 
35Human Rights Watch. Getting Away with Torture? Command Responsibility for the US. Abuse of 
Detainees. April 2005 Vol. 17, No. 1(G).p1. 
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In the same context, the ICC received through the Attorney General's Office in 2006 

about 240 communications related to the invasion of Iraq since March 2003.36 These 

communications alleged that many war crimes were committed by the troops of the US 

and UK against Iraqi civilians.37 

Some of the allegations were associated with torture deaths whilst in detention in 

British-controlled areas.38 The ICC prosecutor decided to stop investigation on the  HR 

case submitted to the court that contained alleged abuses of detainees in prisons by 

British troops in the south of Iraq.39 The ICC prosecutor stated that the case had certified 

evidences associated with war crimes but the numbers of victims were not sufficient 

enough to involve the ICC.40 This decision by the ICC‘s Chief Prosecutor showed a 

strong weakness in ICC mechanism to investigate and deal with the certified allegation 

in Iraq. After the UK forces left Iraq in 2012, hundreds of cases have been submitted to 

the ICC but detainees and their relatives have not been interviewed by any legal 

committee for investigation retarders these allegations.41 

In the same period during 2006, the Chief Prosecutor of the ICC sent a letter, which was 

after published Article 15 of the Rome Statute, to those who had communicated with 

hem concerning the above allegations. The duty of the ICC prosecutor was to evaluate 

the received information on possible crimes against humanity in Iraq, in order to 

                                                           
36 ICC, The office of the Prosecutor. The Hague. 2009. https://www.icc-cpi .(Accessed  March 3,2014) 
37International Criminal Court. The Office of the Prosecutor, 9 February 2006, 1. 
38 Richard, Norton-Taylor, ―International Court hears anti‐war claims." The Guardian May 6 (2005). 
39 PIL, Public Interest Lawyers. "Communication to the Office of the Prosecutor of the International 
Criminal Court." 
40 ICC, The Office of the Prosecutor, ―Communication Concerning the Situation in Iraq,‖ https://www.icc-
cpi.int/ (accessed July 29, 2014). 
41Clive Baldwin, ―Why the ICC Needed to Reopen the Iraq Abuse Case,‖ Human Rights Watch, May 19, 
2014,http://www.hrw.org/news/2014/05/19/why-icc-needed-reopen-iraq-abuse-case.(Accessed September 
29) 

https://www.icc-cpi/
http://www.hrw.org/news/2014/05/19/why-icc-needed-reopen-iraq-abuse-case


  

12 
 

determine whether there is a legal basis for conducting investigation and prosecuting 

criminals from British and the US forces. The decision letter of the Chief Prosecutor of 

the ICC showed two sets of complaints were involved:42 

1. complaints associated with the legitimacy of the invasion of Iraq; and 

2. complaints associated with the fighting incidents between the period of March-

May, 2003, which indicated the allegations of targeting Iraqi civilians or clear 

aggressive attacks against them, inhuman treatment and random killing of 

civilians.43 

The main mechanisms and evidence to develop IHL are to provide protection for 

civilians against crimes and violation without distinction of nationality of crime 

perpetrators, and under which the violations listed on the legal right in question are 

protected in a criminal law frame and imposing penalties for the perpetrators or crimes 

through the laws of HR as indicated in GC and other IHL conventions.44 However, the 

war in Iraq showed that the ICC has become ineffective and unable to prosecute 

criminals from the US and UK.45 Therefore, IHL can be only applied on citizens from 

the third world countries who committed crimes against humanity; for example, in the 

cases of genocide in Rwanda and Bosnia where  the accused persons have been sent to 

the Court, but the case was different in Iraq, when the US had a direct involvement in 

reported abuses and torture against civilians in Iraq and Afghanistan which the 

                                                           
42Luis Moreno-Ocampo, ―International Criminal Court‖ (communication concerning the situation in Iraq, 
The Hague, February 9, 2006). 
43 HRW report ―Off Target‖ The Conduct of the War and Civilian Casualties in Iraq 
http://www.hrw.org/reports/2003/usa1203/(Accessed September 2) 
44 Mahmoud  Sharif  Bassiouni,  International Documents on Human Rights (Cairo: Dar Al-Shouruk for 
Publishing, 2005), 13. 
45Human Rights Watch. Getting Away with Torture? Command Responsibility for the US. Abuse of 
Detainees. April 2005 Vol. 17, No. 1(G).p5. 
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government of the US did few legal actions against US crimes perpetrators and was not 

cooperative with the ICC completely. One of the most familiar cases against humanity 

and mass torture was in Abu Ghraib prison which depicted the direct responsibility and 

involvement of the US Defence Minister Donald Rumsfeld. 46  The US government 

protected him from trial outside the US by providing full diplomatic protection from 

being prosecuted in the ICC.47 

On April 16, 2014, international lawyers and activists converged at a conference titled 

―The Iraq Commission‖48 in Brussels, Belgium, with the primary aim of bringing to 

justice the government officials who were guilty of war crimes in Iraq, and to begin 

taking concrete steps toward international lawsuits against the former UK Prime 

Minister, Tony Blair and the former US President George W. Bush, along with those 

responsible in their administrations, to justice for the myriad of war crimes committed in 

Iraq. This conference pointed to a fact that several previous attempts to bring those two 

officials to the international court were not successful and this is because the ICC was 

not effective and powerful enough to prosecute government officials from the US and 

UK. A few examples include:49 

1. In 2005: The Association of Humanitarian Lawyers filed an appeal to the 

Organization of American States against the attacks made by the US forces in 

many hospitals in Fallujah. 

                                                           
46 Graveline, Christopher, and Michael Clemens. The secrets of Abu Ghraib revealed: American soldiers 
on trial. Potomac Books, Inc., 2010. 
47 Human Rights Watch, 2005. 
48Jamail, Dahr. ―International Lawyers Seek Justice for Iraqis,‖ truthout. (19 April 2014): 1 
http://www.truth-out.org/news/item/23175 (Accessed February 9, 2015) 
49Ibid  
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2. September 2005: German court has declared that the war in Iraq in 2003 is a clear 

violation of international law. 

3. November 2006: The Center for Constitutional Rights (CCR) completed a set of 

files of evidence and prepared complaints of war crimes against Donald Rumsfeld 

in Germany. 

4. October 2007: International Federation of HR Leagues (FIDH) and CCR have 

filed a lawsuit in France against Donald Rumsfeld for allowing the US officers to 

torture Iraqi prisoners. 

5. November 2011: In Kuala Lumpur, the War Crimes Commission (KLWCC), set a 

tribunal consisting of five judges with judicial power, and reached a common 

verdict that found the US president George Bush and Tony Blair guilty of crimes 

against humanity and peace, who were the main reason for genocide in the war 

and sectarian violence in Iraq. 

Thus, this demonstrates that the ICC has not exercised their rightful powers to bring the 

criminals of war in Iraq to justice. Although, there were several attempts by lawyers and 

HR bodies to bring those held responsible to the ICC, but these attempts were 

unsuccessful. This also strengthens the fact of the inability of the ICC to deal with legal 

cases because the ICC was not effective and powerful enough. 

1.2.3 The Inability of the Iraqi Victims of War Crimes to File for Compensation 

Suit against the Perpetrators 

An individual is a bearer of rights under IHL and domestic law. If an individual‘s rights 

are breached during an armed conflict, he/she is entitled to get compensation for the loss 

resulting from the violation. In the absence of a permanent enforcement mechanism at 
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the international level, claims for compensation should be recognized before national 

courts.50The rights of the victims of war to File for compensation suit during the war in 

Iraq was not fulfilled according to the Hague and Geneva Conventions, in which, the 

occupying power was responsible for the violations of the law of armed conflict and was 

liable to pay compensation.51  

The US and UK have breached the declaration of international law principles on 

reparation for victims of armed conflict (substantive issues) Section 1, Article 1 

(Reparation):52 

l. For the purposes of the present Declaration, the term "reparation" is meant to cover 

measures that seek to eliminate all the harmful consequences of a violation of the 

rules of IHL applicable in armed conflict and to re-establish the situation that 

would have existed if the violation had not occurred. 

2. Reparation shall take the form of restitution, compensation, satisfaction and 

guarantees and assurances of non-repetition, either singly or in combination. 

According to Article 14 of the UN Convention against Torture and Other Cruelty, 

Inhuman or Degrading Treatment or Punishment, it provides the following:- 

―Each State Party shall ensure in its legal system that the victim of an act of torture 
obtains redress and has an enforceable right to fair and adequate compensation including 
the means for as full rehabilitation as possible. In the event of the death of the victim as a 
result of an act of torture, his dependents shall be entitled to compensation‖ 

                                                           
50 Elke, Schwager. "The right to compensation for victims of an armed conflict." Chinese journal of 
international law 4, no. 2 (2005): 417-439. 
51 The Hague Conference.  Reparation for victims of armed conflict report. 2010. 
52 Resolution NO 2 /2010 Reparation for Victims of Armed Conflict. The 74th Conference of the 
International Law Association, held at The Hague, The Netherlands, 15-20 August, 2010. 
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More than hundreds of thousands of Iraqi victims were left without compensations. 

Today, forcing an occupying country to follow the norm or obligation exists within IHL 

and compensating nationals innocently harmed has become one of the biggest challenges 

faced by  the international courts because there is no binding laws that oblige the 

violators of HR to execute IHL and act associated with compensation of victims.53 

Besides the international courts, domestic courts and authorities also have the 

competence and the obligation to grant compensation pursuant to international norms. In 

case of the violation of special rights, the international conventions provide a right for 

compensation e.g. Articles 14 (6) and 9 (5) of the International Covenant on Civil and 

Political Rights (ICCPR).54 However, an emerging norm requiring compensation exists 

if the harm results from a war crime or crime against humanity.  

In this vein, the US military can make compensation payments under domestic or 

international law, but when the US soldiers unlawfully harmed innocent civilians, they 

did not follow the IHL for compensations. The customary IHL has provided rights to 

compensation to private persons during war against the enemy state. Claims 

commissions awarded compensation to survivors of civilians killed during the war and 

for destroyed property.55 There is a lot of documented evidence for breaching the IHL 

within this context, for example the incident of Mahmudiyah56 where the US soldiers 

have raped and killed a 14-year-old Iraqi girl, Abeer Q. Hamza, on March 12, 2006, and 

                                                           
53 Frowein, Jochen, Wolfgang Peukert, and European Convention on Human Rights. "ECHR comment, 2." 
Edition, Kehl (1996): 484th 
54Ibid, p157. 
55 Benjamin B., Ferencz. "Compensating Victims of the Crimes of War." Va. J. Int'l L. 12 (1971): 343. 
56 CNN, ―Soldier: 'death Walk' Drives Troops 'nuts' Iraq Rape-Murder Hearing Ends with Focus On Ex-
Soldier, Stress,‖ http://edition.cnn.com/2006/WORLD/meast/08/08/iraq.mahmoudiya/ (Accessed June 18, 
2014). 
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then killed all her family, in a house located in the southwest of Yusufiyah. 57 

Unfortunately, the military has grossly underutilized IHL for compensation and has not 

used the legal acts for compensations in international laws and statute in many of the 

most egregious murders and assault cases in Iraq, including the incident in Mahmudiyah. 

In case of violations of international HR, some instruments of international 

organizations provide essential compensation path for the victim of HR violation. 

According to Article 41 of the European Convention on Human Right (ECHR),58 the 

court ‗‗shall, if necessary, afford just in case of violations of international HR, some 

international instruments provide for compensation for the victim of a violation, and 

shall, if necessary, afford just satisfaction to the injured party.‖  

Additionally, the US and UK military action was not made real in compensation of the 

Iraqi victims.59  However, a breach only occurs "if the act was performed at the time 

when the obligation was in force for that State."60  In contrast, the European Court on 

HR states that pursuant to Article 46 of the ECHR, the determination of a violation of an 

HR establishes the duty of a State to follow the decision, which includes the payment of 

compensation.61 

1.3 Research Questions 

From the discussion above, the following research questions were addressed: 

                                                           
57Tilghman, Andrew "I came over here because I wanted to kill people‖. The Washington Post. (July 30, 
2006). 
58European Convention  for the Protection of Human Rights and Fundamental Freedoms, as amended by 
Protocol No. 11, ETS No. 005 and 155 
59 Marla Keenan, Jonathan Tracy. 2010.‖US Compensation to Civilians in Armed Conflict‖. The Center 
for Civilians in Conflicts. p1 
60Articles 1, 3, 4, 17, 18(1). Report of the IL Commission on the Work of its Forty-Eighth Session, 6 May 
- 26 July 1996 (A/51/10). (The ILC is a UN body composed of  geographically diverse legal experts.)  
61Schwager, Elke. "The right to compensation for victims of an armed conflict." Chinese journal of 
international law 4, no. 2 (2005): 417-439. 
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1. What are the weaknesses in IHL which prevent the prosecution of the US and UK 

armed forces for war crimes that they have committed in Iraq? 

2. Why is the ICC powerless in prosecuting officials from the US and UK for war 

crimes that they have committed during the occupation of Iraq? 

3.  How do the Iraqi victims of war crimes, especially those who have suffered from 

torture and abuse in Iraq, file for compensation suit against the perpetrators as 

provided under international law as well as IHL? 

4. How can IHL be improved in order to ensure fair and equal trials for crime 

perpetrators without distinction of nationalities? 

1.4 Research Objectives 

The objectives of this study are: 

1. To identify the weaknesses in IHL in prosecuting the US and UK armed forces for 

war crimes that they have committed in Iraq.  

2. To identify the reasons why the ICC is powerless in prosecuting officials from the 

US and UK for war crimes that they have committed during the occupation of 

Iraq. 

3. To analyse the compensation system for those who have suffered from torture and 

abuse in Iraq in terms of filing for compensation suit against the perpetrators as 

provided under international law as well as IHL. 

4. To examine the IHL by setting effective recommendations that ensure fair and 

equal trials of crime perpetrators without distinction of nationality and protection 

of war victims.  
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1.5 Significance of the Study   

The significance of the study can be seen the following aspects: 

1. This study will contribute to making policy and law makers in Iraq are working 

on the development of Iraqi laws related to human rights through the 

domestication of international humanitarian law into Iraqi law that will provide 

better protection mechanism for civilians during the war and occupation by 

foreign countries. 

2. This study will contribute to the development of IHL in a way that will provide a 

better protection mechanism for civilians during war and occupation by foreign 

countries. For example, the findings of this study could be used as a benchmark 

in putting forward some viable recommendations to develop the operation of IHL 

further. 

3. This study will identify the weaknesses in IHL and reinforce the legal 

prosecution mechanism of the ICC to ensure prosecutions of all people involved 

in IHL violations, including officials from the US and UK.  

4. The study will also increase awareness on international conventions on HR in the 

region of Iraq, taking into account the US and UK occupation and the negative 

consequences of IHL. 

5. The academic communities as well as the affected Iraqi people will most likely 

benefit from this study. For example, the findings and recommendations of this 

study could be used as a source of information by the academic community who 

are interested in the area of IHL and its effect on civilians. Also, this study can be 

subsequently used for organizing documents within historic source repositories 
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and building tools that will enable historians to access the needed information for 

making accurate conclusions. 

1.6 Research Methodology 

In this section, the methodology and methods employed in this research were briefly 

discussed and explained.  

Research methodology is study system that establishes guidelines to solve a problem or 

phenomenon in social life or science, which composed of phases, tasks, methods and 

techniques, and tools. It can be used to study group theories, terms or ideas, and to 

compare different methods and study approaches.62 For that, some may consider science 

research approaches that represent the analysis of the principles, methods and rules 

applied by a particular specialty in research and investigate theories.  

 Arlene63  outlined five general rules to a good research: specific research questions 

defined and justified samples, valid data collection, appropriate analytic methods and 

interpretation based upon the data64 in the finding and concluding chapters. To achieve 

that, two approaches were used for analysing and studying the socio- legal facts 

associated with HR violations in Iraq, namely doctrinal and qualitative. 

Socio-legal research is often defined as a sub-discipline of sociology within legal 

studies.65 More specifically, the socio-legal research is composed of several approaches 

to study laws which empirically investigates the interaction between legal and non-legal 

                                                           
62

 Irny S.I and Rose A.A. ―Designing a Strategic Information Systems Planning Methodology for 
Malaysian Institutes of Higher Learning,‖ Issues in Information System 6, no. 1 (2005): 1. 
63

 Fink, Arlene. Conducting research literature reviews: from the Internet to paper. Sage Publications, 
2013. 
64

 S.I and Rose A.A., ―Designing a Strategic Information Systems‖ 
65 Max Travers, Understanding Law and Society (UK: Routledge-Cavendish Publishing, 2009) 
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institutions and examines laws and social factors interact with the law. 66  Yaqin 67 

underlined that one of the basic features of socio-legal research is field study.  

This research collected secondary data from social and legal studies from leading 

international journals and legal publishing progressive, as the method integrates research 

and practice that are suitable to fulfill the objectives of this study. The main purpose for 

using this type of study was to examine how the laws on search and fit of legal evidence 

dealt with the issues of searched topic in Iraq. This section will further discuss the five 

parts of research methodology: research design, research scope, types of data, data 

collection methods and analysis of data. 

1.6.1 Research Design 

The study used two methodologies (doctrinal and qualitative) which are commonly 

found in social, law and humanities researches. According to Creswell,68  the mixed 

method designs that give priority to one of the methods and guides the project, while 

another method is embedded or ―nested.‖ The purpose of the nested method is to address 

a different question than the dominant or to seek information from different levels. 

The main advantage of using these two methodologies together is to provide strong 

evidences and more accurate answers to research questions based on the findings from 

literature and primary data collected from the participants. 

Firstly, doctrinal research provides a systematic investigation of the specific rules and 

laws that govern a particular legal subject, focuses on analysing the relationship between 
                                                           
66 Nelken David and Johannes Fees, eds. Adapting legal cultures. Bloomsbury Publishing, 2001. 
67

 Yaqin, Anwarul. "Legal Research and Writing." (2007). 
68 John, W.Creswell . Research design: Qualitative, quantitative, and mixed  methods approaches. Sage 
publications, 2013. 
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legal rules, particularly explains legal areas and predicts future developments in the 

law.69 It discusses and evaluates legal concepts and the principles of all types of law and 

legal cases. 70  The legal doctrine serves the three main goals namely description, 

prescription and justification and makes clear that many methodological choices have to 

be made in order to pursue these goals. One important finding is that legal doctrine 

reflects the normative complexity of the law; it offers detailed and sophisticated 

information about how to deal with conflicting arguments. This is done by stripping the 

law from practical knowledge by reducing it to general principles. In addition, the 

doctrinal approach is in many ways is a necessary prerequisite for undertaking any other 

type of analysis of law.71 

As to qualitative research, it is one of the main approaches employed in many academic 

disciplines traditionally in the social sciences and law. This approach is suitable to 

explore and understanding the interpretations of individuals or certain groups given to a 

particular phenomenon or problem. 72  The researcher adopted a qualitative research 

approach due to its nature of exploring instead of testing question. In addition to that, the 

advantage of the interview instrument of qualitative approach supported the researcher 

to make an accurate investigation to evaluate the legal evidences on the topic. The main 

forms of qualitative research include field observation, content analysis, group studies 

and in-depth interview, which basically involve data in the form of words, descriptions 

                                                           
69 Pearce D, Campbell E and Harding D, Australian Law Schools: A Discipline Assessment for the 
Commonwealth Tertiary Education Commission 1987 
70 Terry Hutchinson, and Nigel Duncan. "Defining and describing what we do: Doctrinal legal research." 
Deakin L. Rev. 17 (2012): 83. 
71 Mike, McConville, and Wing Hong Eric Chui, eds. Research methods for law. Edinburgh University 
Press, 2007. 
72 W. Creswell, ―Research design: Qualitative, quantitative‖. 
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or narratives.73 This approach studies phenomenon within the context of its originalities, 

attempting to interpret data in a way how people consider them. Moreover, this method 

includes the use and collection of a different data that describes things the way they are, 

why and how they are, through providing detailed information, to help the readers 

understand the topic of study in rich and revealing ways.74 This research made careful 

analysis and evaluation of the existing socio-legal literature and evidence associated 

with HR violations in Iraq as well as demonstrated the mechanisms of IHL and analysed 

the perspective of IHL in Iraq after the US occupation in 2003. 

A number of authors have stated that qualitative researches are naturalistic which 

combine several methods in order to suit the human aspect of the participant in the study 

as it also emphasizes on context, evolving and interpretive.75 This research has adopted a 

qualitative method because of the nature of the study that is looking into IHL, 

Conventions of human rights and the Universal Declaration of Human Rights, and at the 

same time to be able to answer the research questions and achieve the research 

objectives of this study. 

1.6.2 Research Scope  

The current study focused on particular subjects and legal issues associated with the war 

in Iraq after 2003. The scope of this study was confined to the following areas: 

1. IHL 

                                                           
73 Anwarul. "Legal Research and Writing." (2007). 
74 Denzin K and  Lincoln Y, "The sage handbook of qualitative research," (California: Sage Publications 
press, 2005): 485- 499. 
75 Rossman G andRallis S," Learning in the field: An introduction to qualitative research," (California: 
SAGE Publication press, 2003): 22.   
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2. The violation of HR and IHL in Iraq after the war in 2003 headed by the US and 

UK 

3. The weaknesses of the ICC with regard to the war in Iraq within the period 

occupation 

4. The compensation system with regards to war in Iraq 

This study does not discuss the topic of international IHL from other perspectives such 

as religious or ethical approaches. It mainly focused on legal issues and the IHL. Hence, 

the current study discussed the perspective of IHL by making   reference to cases 

reported in by official and non-official organizations after the US and UK occupation of 

Iraq in 2003, and identified the weaknesses of the ICC to prosecute criminals of war in 

Iraq within the period. 

The study further discussed relevant topics based on reports associated with the IHL 

violation before and after 2003 in order to enhance understanding of the major issues of 

the IHL violation in the Iraq war. Hence, it could be argued that this investigation can be 

subsequently used for organizing documents within historic source repositories and 

building tools that enables historians to access the needed information for making 

accurate conclusions.76 

1.6.3 Types of Data 

The study utilized the following types of data: 

                                                           
76 Torou,Elena, Akrivi Katifori, Costas Vassilakis, George Lepouras, and Constantin Halatsis. "Historical research in 
archives: user methodology and supporting tools." International Journal on Digital Libraries 11, no. 1 (2010): 25-36. 
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1. 6.3.1 Primary Data 

Primary research consists of a collection of original primary data. It is often undertaken 

after the researcher has gained some insight into the issue by reviewing secondary 

research or by analysing previously collected primary data.77 The primary data in this 

study was collected from semi-structured interviews. Interviews are significant in 

obtaining primary data. The primary data also include official reports and publications of 

the HR organizations such as: 

1. GC III on Prisoners of War, 1949 and its commentary 

2.  GC IV on Civilians, 1949 and its commentary 

3. Additional Protocol I to the GCs, 1977 and its commentary 

4. Additional Protocol (II) to the GCs, 1977 and its commentary 

5. The Hague Conventions, 1948-1970 

6. Rome Statute of the International Criminal Court, 17 July 1998 

7. Rules and principles of IHL especially the UDHR (1948), etc. 

1. 6.3.2 Secondary Data 

The secondary data includes different types of literature associated with this subject, 

from published article journals, magazines, textbooks, conferences, official documents 

and publications of the human rights organizations, theses, unpublished works, legal 

diaries, and Internet sources.  

                                                           
77 Michael A., Campion, James E. Campion, and J. Peter Hudson. "Structured interviewing: A note on 
incremental validity and alternative question types." Journal of Applied Psychology 79, no. 6 (1994): 998. 
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1. 6.4 Data Collection Methods 

In this section, the researcher collected both the primary and secondary sources by using 

the following techniques: 

1. 6.4.1 Library Method 

The researcher used this method for collecting secondary data from documents available 

in information centers in Malaysian and Iraqi universities and other sources that 

reflected either organizational or individual points of view. This method is a systematic 

browsing for data in libraries, especially of full-text sources arranged in predictable 

subject groupings. Libraries organize books by subjects, with similar books shelved 

together. This method also includes citation searches in printed sources. The researcher 

tracked down footnotes, endnotes, and citations in relevant readings. Then he also 

searched for specific books or journals in the Library‘s Online Catalogue. This technique 

helped the researcher to become part of the scholarly conversation on the topic of IHL. 

The first library source consisted of textbooks, theses, reports and newspapers. Also, 

data for problem definition and literature review was mostly collected from secondary 

data through journal articles, bulletins, research documents, periodicals and books. 

Therefore, various libraries and research centers and particularly the library of Sultanah 

Bahiyah of University Utara Malaysia (UUM) and Iraq‘s were visited by the researcher 

in the course of conducting this study. 

1. 6.4.2 Interview method 

In this research, the researcher used interview as the main tool for collecting the data 

(primary data). Interview is the main instrument for collecting data in the qualitative 

approach as it enables the researcher to obtain information about a person‘s behaviour, 
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likes or dislikes, appreciation or rejection, views, opinions, beliefs, ideas, feelings, 

perceptions or reactions on any particular matter. In order to improve the validity and 

reliability of the results, the researcher adopted a face-to-face interview in the forms of 

semi-structured and open-ended as the primary source of information in order to get a 

deeper and holistic understanding of experiences, opinions and attitudes of the 

interviewees.78 An interview can be structured or unstructured, and can be conducted 

face-to-face, or over the telephone or it can be an e-mail interview.79 

Interview is a widely used method of information collection. It is a process of 

conversation in which the interviewer asks questions with the purpose of obtaining 

information and the respondent‘s answers. The information may be of a personal nature 

concerning the respondent or it may be regarding any problem or matter in which the 

interviewer is interested. In most cases, the respondent is one of many persons from 

whom the interviewer seeks information. Interview as a technique of information 

collection is frequently used in research, whether the research subject is of a general 

theoretical nature or involves some social or legal problem, issue or question.80 

Data derived from the face to face interviews supported the researcher to have a deeper 

understanding of the individuals' daily activities.81 After responses have been obtained, 

the next task was to prepare the data for analysis. The interviews were conducted with a 

                                                           
78 Halliru T "Ethno-Religious and Political Conflicts: A study of North-Eastern Region of Nigeria (2000-
2007)," (PhD diss., University Utara Malaysia, 2012): 62.   
79 Anwarul. "Legal Research and Writing." (2007). 
80 Baden-Savin, Maggi, and Claire Howell Major. "Qualitative research: The essential guide to theory and 
practice." (2013): 312-319. 
81 Catherine,Marshall, Catherine, and Gretchen B. Rossman. Designing qualitative research. Sage 
publications, 2014. 
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number of Iraqi victims and those who have suffered from different types of physical 

abuse by the US and UK forces during the period of occupation (2003-2012). 

1.6.4.3   Forms of Interview 

The researcher used semi-structured interview. A semi-structured interview is a method 

of research used in the social sciences and qualitative research.82 While a structured 

interview has a rigorous set of questions which does not allow one to divert, a semi-

structured interview is open, allowing new ideas be brought up during the interview as a 

result of what the interviewee says. 

During the interview, particularly the semi- structured interview, one gets to talk to 

people in order to find about what they have experienced and what they think and feel 

about that is interested in.83 

This study used interview data as primary source of evidence in order to gain detailed, 

rich and holistic understanding of experiences, opinions and attitudes.84  

The researcher adopted purposive sampling approach in identifying the respondents. In 

purposive sampling, the researcher only ―goes to the people who have the required 

information.‖ 

In this research, the interviews were conducted through the following means: 

1. Face-to-face interview 

2. E-mail interview 

                                                           
82Jennifer Mason, Qualitative Researching, 2nd ed. (London: British Library Cataloguing i, 2002), 24-25  
83 Jeremy Miles and Paul Gilbert, A Handbook of Research Methods for Clinical and Health 
Psychology (Oxford: Oxford University Press, 2005) 
84 Tim," May Documentary research: excavations and evidence." Social research: issues, methods and 
process (2001): 175-199. 
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3. Online interviews through social media ( Skype ) 

The type of interview that was used to collect the primary data was structured and open 

interview as a primary source of information and evidence about HR violations during 

the US and British occupation by understanding the victims‘ experiences, their opinions 

and attitudes towards the physical abuses and harm that they faced from the US and 

British forces. 

The nature of the interview of this study was interactive interview, which is defined as 

"a short term social interaction that involves two strangers with the clear aim of one 

person deriving information from the other.‖85 The interview was precise and based on 

the questions of the study because it benefited the researcher to gain relevant 

information and support the final conclusion. This study is specifically the of 

respondents‘ belief and feeling on the impact of the US and UK occupation of violation 

of HR in Iraq. 

1.6.5 The Respondents / Interviewees 

In order to improve the validity and reliability of the results, the researcher has 

conducted interviews through ―Skype‖, e-mail, and face-to-face interview in the forms 

of semi-structured and open-ended interviews as the primary source of information of 

evidence as they allow a deeper and holistic understanding of experiences, opinions and 

attitudes of the interviewees. The interview is mainly used to support the findings from 

theoretical review. The interviewees were selected based on the following three criteria: 

(a) location of the incident, (b) type of abuse, and (c) knowledge and experience. 

                                                           
85 William Lawrence, Neuman, and Karen Robson. "Basics of social research: Qualitative and quantitative 
approaches." (2012). 
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Interviewees included: (1) academics in Iraq who specialize in public international law, 

(2) judges from the Ordinary Courts ―Criminal Courts‖ in Iraq, (3) lawyers interested in 

human rights cases, (4) translators accompanying the US troops, and (5) finally Iraqi 

victims. 

The researcher managed to interview 36 respondents during the data collection process. 

Morse recommended that at least six participants should be selected for 

phenomenological qualitative study.86 

The researcher interviewed five academics from five Law Colleges, Faculty of Law–Al 

Mustansiriya University, Faculty of Law of the University of Cihan, Faculty of Law of 

Al Rafidain University, Faculty of Law of Basrah University, and Israa College. The 

researcher believed that the academic lecturers and professors specializing in IHL could 

give accurate information and support the study to answer the main questions. Regarding 

Judges from the Ordinary Courts (Criminal Courts) in Iraq, the researcher interviewed 

four judges in Baghdad City and one judge from Basrah province. Also, interview was 

conducted with 19 Iraqi victims who have faced HR abuse and those who had claimed 

for compensation because of damage caused by the US and British forces during the 

period of occupation. In addition, interviews were also done with three translators who 

worked with the US forces during the occupation. By doing so, the researcher was able 

to generalize the findings of the study. 

 

 

                                                           
86 Morse, Janice M. "Designing funded qualitative research." (1994). 
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The interview was divided into three sections as follows: 

Section 1:  IHL in Iraq War 2003 

The researcher conducted 17 interviews associated with the subject of this chapter. Five 

interviews were conducted with lecturers in international law from Iraq. The CV of each 

lecturer has been well examined by the researcher so as to verify their qualification and 

experience in international law in order to identify the gaps and weaknesses in IHL from 

the perspective of a specialist/expert. Following the accomplishment of all interviews 

with the lecturers and checking their answers, the researcher conducted further 

interviews with Iraqi victims in order to certify the main breaches of IHL in Iraq from 

the testimony of each victim. The evidence collected from the interviews of lecturers 

and victims helped the researcher to achieve a precise conclusion about the weakness of 

IHL in general and the war in Iraq after 2003 in particular. In order to add more support 

to the data collected from interviews, the study conducted additional interview with Iraqi 

translators who worked with US military forces and witnessed the violation to human 

rights and crimes against humanity committed by the US soldiers and officers inside 

Falluja city and Abu Ghraib prison in particular. The testimony of the translators 

supported the evidence and testimonies collected from Iraqi victims and lecturers. 

The aim of the interviews was to answer the first and fourth research questions as well 

as to achieve the first and fourth research objectives. The findings from these interviews 

supported the conclusions from the literatures by way of making reference to the 

secondary data i.e. textbooks, articles, reports, and internet resources. 
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Section 2: The ICC and the case of Iraq War 2003 

In this section, the researcher conducted 12 interviews associated with the Rome Statute 

and the ICC. The interviews were conducted with judges in international law from Iraq 

in order to find the gaps in the law of the Rome Statute and investigate the weakness in 

the ICC from the perspective of specialist/expert in international law. Furthermore, the 

researcher conducted interviews with Iraqi victims in order to cover the subject widely 

and achieve a precise conclusion about the weakness of the ICC in Iraq. In addition to 

that, Iraqi translators who worked with the US military forces and witnessed the 

violation to HR and crimes against humanity committed by the US soldiers and officers 

inside Abu Ghraib prison and during the arrest of Iraqi detainees were also interviewed. 

The purpose of the interviews was to support the evidence and testimonies collected 

from Iraqi victims in order to provide answers on the importance of the ICC and its 

potential in protecting human rights in Iraq after the US and UK invasion in Iraq in 

2003. The aim of the interviews was to answer the second research question as well as to 

achieve the second research objective. 

Section 3:  The Compensation of Iraqi Victims 

In this section the study discussed the matter of compensation through interviews with 

four specialist lawyers in human rights issues as to provide information about the law of 

compensation as stated in the international treaties and Rome Statute, and with five Iraqi 

victims as to obtain information about the remedy for the damage to their life and 

properties after the war in Iraq in 2003. The aim of the interviews in this section was to 

answer the second research questions as well as to achieve the second research 

objective. 
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The division of the interviewees is illustrated in the table below 

Table 1.1 

Categories of Interviewees 
Category Number of Respondents  

Academics in IHL & 
HR 

               5                     Respondents No.  1-5                     

Translators                3 Respondents No.  6-7 and 32 
Judges in international 
law 

               5 Respondents No.  8-12 

Iraqi victims               19 Respondents  No. 13-31 
Lawyers                 4 Respondents  No. 33 36 

Total                 36                                                    

 

1.6.6 Ethical Considerations 

In this part, ethical issues centered on two key areas of concern: informed consent and 

the protection of participants (confidentiality). Inform consent refers to a process in 

which a competent research participant ―voluntarily agrees to participate in the research 

project based on a full disclosure of pertinent information.‖87 Throughout this study, 

respectful treatment of the respondents who agreed to begin involve as research 

participants had been a primary concern. The process began by asking the participants 

for their voluntary participation in the study and offered them several opportunities to 

decline without any penalty. If the participants were not interested in taking part, they 

could decline passively by choosing not to return the required informed consent form, or 

they could state overtly that they were not interested. The interviews involved in this 

study were aimed to be respectful and empowering. They were interactive and provided 

opportunities for the participants to question the process. The discussions held were 

                                                           
87 Geoffrey Marczyk, David DeMatteo, and David Festinger. Essentials of research design and 
methodology. John Wiley & Sons Inc, 2005.) 
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sufficiently open - ended to allow the respondents to disclose as much or as little as they 

wished. 

Before the interviews began, confidentiality and anonymity were agreed between the 

participants and researcher.88 Also the researcher promised them that all their personal 

data and their answers would be kept confidential. This is because protection of 

participants' identity is one of the most vital aspects of social research.89 Therefore, due 

to the unstable situation in Iraq and major threats on activists and people who criticizes 

the occupation authorities and to protect the safety of the respondents, the study decided 

to hide the real name of the respondents and used numbers instead of their real names. 

(See: Appendix B Interview Respondents). According to Kalof,90 "anonymity" means 

that no link between participant‘s data and their contact data should be established, 

except when researcher needs to obtain follow-up information provided by some 

participants. All measures were taken to conceal the participants names of the 

individuals involved and to protect the confidentiality of the data. 

1.7 Analysis of Data 

The researcher used three methods for analysing the data collected from the primary and 

secondary sources. The three methods are the details of them are as follows: analytical 

method, historical method and content. 

                                                           
88 Hisham, Dzakiria. Pragmatic approach to qualitative case study research learning by doing a case of  
distance learning research in Malaysia. Universiti Utara Malaysia, 2008. 
89 Mcauley, C. Ethics (Main Entry). In Miller & Brewer (2003) (pp.95─99). 
90 Kalof, Linda, Amy Dan, and Thomas Dietz. Essentials of social research. McGraw-Hill Education 
(UK), 2008. 
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1.7.1 Analytical method 

The researcher used analytical method because it could answer the second and third 

research questions as well as to achieve the second and third research objectives. This is 

because analytical method usually breaks down the problem situation and ascertains 

what elements compos it and what rules are applicable to each part of the subject and its 

problem. 

The analyses of the concept of ‗right‘ by the American law professor Wesley Newcomb 

Hohfeld were employed.91  He noticed that the concept of ‗right‘ is used in several 

different meanings. It may mean a ‗claim‘, a ‗power‘, a ‗liberty‘, or some other legal 

concepts, which he called ‗immunity‘ (escaping from someone else‘s legal power) and 

‗privilege‘ (an exception to a more general prohibition). The refinement of the concept 

of ‗right‘ was an important step forward in analysing the ‗deep structure‘ of the concept 

of ‗right‘ and in clarifying the actual meaning of this word, as used in several different 

contexts. Moreover, and most importantly, he studied the logical relation between the 

different sub-concepts of ‗right‘ and other concepts such as ‗duty‘ and ‗liability‘. 

Documents can include written materials, pictures, diagrams, photographs, videos, 

television programs, interactive websites and software. 92  This research accessed 

primarily policy documents, circulars and articles in newspaper to assist the researcher 

to better understand and interpret results gathered from interviews. The researcher 

accessed these documents through public websites of the case study organizations. 

                                                           
91 Hohfeld, Wesley Newcomb, and Walter Wheeler Cook. Fundamental legal conceptions as applied in 
judicial reasoning. Vol. 115. Praeger Pub Text, 1964. 
92 Michael .D,Myers,  "Qualitative research in information systems." Management Information Systems 
Quarterly 21, no. 2 (1997): 241-242. 
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A systematic review has been applied in this study for analysing the data collected from 

previous literatures and international conventions. This analysis focused on literature 

review in an attempt to answer the research questions from texts in which IHL 

associated is with HR. It then attempted to identify, appraise, select and synthesize all 

high quality research evidence relevant to the research questions.93 

1.7.2   Historical Method   

Historical method comprises the techniques and guidelines adopted to collect data for 

social and historical studies by which a researcher uses primary sources and certified 

evidences, included and then analyses histories of events from the past.94 It is defined as 

"finding, using, and correlating information within primary and secondary sources in 

order to communicate an understanding of past events."95 

Apart from using the analytical method to analyze the data collected, the researcher also 

used the historical method because it could lead to the first research question being 

answered as well as the first research objective being achieved. Besides, secondary data 

depending on techniques and guidelines of historical approach could be analyzed by 

utilizing historical evidence for the purpose of analysing present and recent events in 

Iraq after the US occupation. 

                                                           
93 Giudice, et al., The methodology of legal theory, (England: Ashgate Publishing Limited press, 2010), 
421-456.   
94 (Ariane, Deluz . "J. Vansina, De la tradition orale, essai de méthode historique." L'Homme 2, no. 3 
(1962): 129-130. 
95 Torou, Elena, Akrivi Katifori, Costas Vassilakis, George Lepouras, and Constantin Halatsis. "Historical 
research in archives: user methodology and supporting tools." International Journal on Digital Libraries 
11, no. 1 (2010): 25-36. 



  

37 
 

1.7.3 Content Analysis 

Content analysis is a qualitative analysis method for interviews and a systematic 

description of behaviour, asking who, what, when, where and how questions within 

explicitly formulated systematic rules to limit the effects of analyst bias. Content 

analysis is a widely used qualitative research technique. Rather than being a single 

method, current applications of content analysis show three distinct approaches: 

conventional, directed, and summative.96 

The interview was divided into three sections as follow: 

Section 1:  IHL in Iraq war 2003. 

The aim of this section is to verify the reports issued by human rights organizations and 

investigate the implementation of IHL in Iraq and its main weaknesses. 

Section 2:  The ICC and the case of Iraq war 2003. 

This section provides answers on the importance of the ICC and its potential in 

protecting human rights in Iraq after the US and UK invasion in 2003.  

Section 3:  The compensation of Iraqi victims. 

In this section, the participants provided information about the compensation they might 

receive as a remedy for the damage to their life and properties after the war in Iraq in 

2003. 

                                                           
96 Sarah E. Shannon and Hsieh, H. F., "Three Approaches to Qualitative Content Analysis Qual Health 
Res 15: 1277-1288. SS.(2007). Group prenatal care and perinatal outcomes: a randomized controlled 
trial." Obstet Gyneco 110 (2005): 330-339. 
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Based on the interviews with the respondents, the data collected was discussed in all of 

the chapters wherever relevant using qualitative analysis process according to the 

following steps: 

1. Data collection and management 

2. Organizing and preparing data coding and describing data 

3. Conceptualization, classifying, categorizing, identifying themes connecting and 

interrelating data                                                                         

4. Interpretation, creating explanatory, accounts, providing meaning 
 
 

 

Figure 1.1: Steps involved in the Qualitative Data Analysis Approach used in this 
Research.97 

                                                           
97 W. Creswell, ―Research design: Qualitative, quantitative‖. 

Read through all transcripts 

Code the data by assigning names that emerged from the 
transcripts and provide descriptions 

Merge similar categories to form main category and provide 
descriptions 

Check the main category with the past literature to support 
or challenge the categorisations 

Group the main category to form theme 

Interpret meaning of the themes 
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1.8 Limitations of the Study 

The following items are the limitations of this study:  

1. Primary data collection obstacles. The researcher faced some difficulties in 

conducting the interviews such as lack of security and stability in Iraq. To 

overcome these difficulties and limitations the researcher resorted in multiple 

ways to conducting interviews which are face-to-face interview (outside Iraq), 

social media like Skype and e-mail in order to collect information and evidence. 

2. Limited Iraqi Resources. The Iraqi resources on the topic were limited few 

official reports issued by the government and non-government organization in 

Iraq could be found and there were also few studies by Iraqi scholars had been 

conducted on the issue. Therefore, the researcher relied on reports and 

documents published by well-known international organizations, which included 

but not limited to Human Rights Watch, United Nations, the ICC, Amnesty 

International, non-governmental organizations, European Network of National 

Human Rights Institutions, civil rights organizations in the US and UK, 

International Rescue Committee (IRC), International Committee of the Red 

Cross (ICRC), and World Organization Against Torture.  

1.9 Operational Definitions 

The study used the following operational definitions and terms as defined by scholars 

and international organizations. 
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1.9.1 Compensation 

 It is the rights of individuals under international HR law, IHL and domestic law to 

request for reparation because of harm or damage happened during the war. If an 

individual‘s rights are infringed during an armed conflict, he/she is entitled to get 

compensation for the loss resulting from the violation. In the absence of a permanent 

enforcement mechanism at the international level, claims for compensation should be 

recognized before national courts.98 For the purpose of this study, this term used to 

describe the remedy for Iraqi victims who suffered from torture and damage to their 

properties and belongings during the occupation between 2003 to 2012. 

1.9.2 Victims of War 

 Victims of war refer to civilian casualties, which is a military term in describing 

civilians killed, injured, tortured or imprisoned by military personnel or combatants. 

Victims of war can be associated with the outcome of any form of action, regardless of 

whether the civilians were targeted directly or not. Some researchers have included 

refugees and internally displaced persons in their definition of "civilian casualty‖.99 For 

the purpose of this study, this term is used to describe Iraqis victims, those who have 

suffered from torture and abuse by the US and UK forces during the occupation of Iraq. 

1.9.3 The International Protection 

 The protection of civilians provided by the GCs and Additional Protocols is extensive, 

where civilians under the power of enemy forces must be treated humanely in all 

                                                           
98Schwager, Elke. "The right to compensation for victims of an armed conflict." Chinese journal of 
international law 4, no. 2 (2005): 417-439. 
99 Christer, Ahlstr m,  and Kjell- ke Nordquist. Casualties of Conflict: Report for the World Campaign 
for the Protection of Victims of War. [Uppsala]: Dept. of Peace and Conflict Research, Uppsala 
University, 1991. 
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circumstances, without any adverse distinction, They must be protected against all forms 

of violence and degrading treatment, including murder and torture. Moreover, in case of 

prosecution, they are entitled to a fair trial affording all essential judicial guarantees.100 

For the purpose of this study, this term is used throughout the study to describe the 

international treaties established for human rights. 

1.9.4 Violations 

 It is a disrespectful act for crossing of someone‘s physical boundaries. The violation is 

often used to describe an action that disregards an agreement or a basic right such as 

violation of HR law.101 As such, this term is used in this study to describe all kinds of 

abuses and torture to people in prisons and outside prisons. 

1.9.5 International Humanitarian Law 

 It is a set of rules which seek, for humanitarian reasons, to limit the effects of armed 

conflict. It protects persons who are not or are no longer participating in the hostilities 

and restricts the means and methods of warfare. IHL is also known as the law of war or 

the law of armed conflict.102 This term is used throughout the study to describe the 

provisions of IHL with reference these provisions to each incident of human rights 

violations in Iraq during the period of occupation (2003-2012). 

                                                           
100 ―Civilians Protected under International Humanitarian Law,‖ ICRC, October 29, 
2010,https://www.icrc.org/eng/war-and-law/protected-persons/civilians/overview-civilians-protected.htm. 
(Accessed March 8,2015) 
101 ICRC, ―What Is International Humanitarian Law?. Advisory Service On International Humanitarian 
Law,‖ Review of the Red Cross (ICRC) (2007): 1, http://www.alarabiya.net/ar/saudi-today .(Accessed 
January 25, 2015) 
102Ibid,  

https://www.icrc.org/eng/war-and-law/protected-persons/civilians/overview-civilians-protected.htm
http://www.alarabiya.net/ar/saudi-today
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1.9.6 Human Rights 

 Moral principles or norms that describe certain standards of human behaviour and are 

regularly protected as legal rights in national and international law.103 For the purpose of 

this study, this term is employed to describe any kind of harm or abuse by faced Iraqi 

innocent people under the occupation of the US and UK. 

1.9.7 Torture 

 It is an assault on human dignity, an aggravated form of inhuman or degrading 

treatment inflicted with the aim of, among other things, extracting information or a 

confession, or silencing a person or group. It is also used to coerce, punish or 

intimidate.104 Thus, the researcher used this term to refer to the ways and forms of 

torture practiced by the occupation forces against Iraqi prisoners, especially in Abu 

Ghraib prison. 

1.9.8 The International Criminal Court 

 The ICC is specialized with the most serious cases associated with breaching of HR and 

crimes against humanity that affect the whole international community, namely 

genocide, all crimes against humanity including war crimes, and in the future probably 

also, the crime of aggression.105 This term is used in the study to describe the Articles of 

Rome Statute relation to each incident of human rights violations in Iraq and damage of 

people‘s properties during the period of occupation (2003-2012) found related to the law 

of the Court. 

                                                           
103Stanford Encyclopedia of Philosophy ―Human Rights,‖ http://plato.stanford.edu (Accessed January 9, 
2015) 
104ICRC, ―Torture: An Affront to Humanity,‖ International Committee of the Red Cross (ICRC) (2013): 1, 
Accessed January 25, 2015, http://www.icrc.org/eng/war-and-law. (Accessed January 25, 2015) 
105 Article 5, Par.1, of the Rome Statute 

http://plato.stanford.edu/
http://www.icrc.org/eng/war-and-law
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1.9.9 The accountability of war crimes 

There are two levels of responsibility involved. There is the responsibility of the 

countries, as legal entities, and the criminal responsibility of the leaders, as individual 

people. One country may sue another country for a violation of the laws of war. 

International civil society has expressed a growing discontent for the practice of granting 

impunity, particularly for the leaders who ordered the commission of atrocities and the 

senior commanders who executed these unlawful orders. This discontent is illustrated by 

the indictment of leaders such as Augusto Pinochet106 of Chile, Slobodan Milosevic107 of 

Serbia, and Radovan Karadzic108 of the former Republic Serbia in Bosnia. 

For example, during the Cold War, Nicaragua successfully brought a case against the 

United States in the International Court of Justice for violation of the rules of jus ad 

bellum. However, due to various technical reasons, it is quite rare for one country to sue 

another in this way. The more common kind of responsibility is individual criminal 

responsibility of soldiers, commanders, and politicians who were involved in ordering or 

carrying out criminally illegal attacks under international humanitarian law (e.g. war 

crimes, ethnic cleansing, genocide, crimes against humanity). Under the GCs, States are 

meant to prosecute violations of the laws of war carried out by their own soldiers. 

However, this is not all that common. Instead, these violations are often prosecuted by 

international courts and tribunals. 

                                                           
106 Hoge, Warren. "British Court Rules Pinochet Extraditable for Trial in Spain, NY Times, Oct. 8, 1999 
Dana Michael Hollywood, The Search for Post‑Conflict Justice in Iraq." Brook. J. Int‘l L. 33 (2007): 59. 
107 Bassiouni, M. Cherif. "Accountability for violations of international humanitarian law and other serious 
violations of human rights." Post-Conflict Justice 6 (2002). 
108 Indictments of Radovan Karadzic, Nos. IT-95-18-1-I (25 Jul. 95); IT-9505-I (16 Nov. 95)(Srebrenica) 
for grave breaches of the 1949 Geneva Conventions, violations of the laws and customs of war, genocide, 
and crimes against humanity. 
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The demands of international civil society for the respect of human rights and for 

accountability for their violation also influenced the creation of several ad hoc 

international institutions dedicated to these ends, such as the International Military 

Tribunal, the International Military Tribunal for the Far East, the International Criminal 

Tribunal for the Former Yugoslavia, and the International Criminal Tribunal for 

Rwanda. These institutions benefitted from the support of governments motivated by 

universal humanistic values and recognize the importance of international criminal 

accountability mechanisms as a means to maintain world order and restore peace. 

These developments reflect the emergence of accountability and justice as 

internationally recognized values that are necessary for the maintenance of world order 

and for the restoration and maintenance of peace. However, the pursuit of international 

criminal justice on an ad hoc basis is less than satisfying. For example, while tribunals 

were established in the wake of World War II, armed conflict in the Balkans, and the 

Rwandan genocide, similar international action was not taken in the aftermath of the 

atrocities committed in Sierra Leone109 or Cambodia.110 To avoid the pitfalls of ad hoc 

justice, international norms and standards for accountability need to be clearly 

established and consistently applied in order to achieve predictability and ultimately 

deterrence. An important first step in providing this consistency and predictability comes 

in the form of the recent establishment of a permanent international criminal court. 

                                                           
109 Heder, Stephen R. "Genocide and Democracy in Cambodia: The Khmer Rouge, the United Nations and 
the International Community. Edited by Ben Kiernan. New Haven Conn.: Monograph Series No. 41, Yale 
University Southeast Asia Studies, 1993. 335 pp." The Journal of Asian Studies 53, no. 03 (1994): 1008-
1010.Harvard 
110 Norimitsu Onishi, ―Freetown Journal; Survivors Sadly Say, Yes, Reward the Tormentors,‖ New York 
Times, AUG. 30, 1999, http://www.nytimes.com/1999/08/30/world/freetown-journal-survivors-sadly-say-
yes-reward-the-tormentors.html (accessed November 3, 2014). 
 

http://www.nytimes.com/1999/08/30/world/freetown-journal-survivors-sadly-say-yes-reward-the-tormentors.html
http://www.nytimes.com/1999/08/30/world/freetown-journal-survivors-sadly-say-yes-reward-the-tormentors.html
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This study addresses legal issues that should help overcome the political and other 

barriers to accountability by removing impunity as an option in the wake of violations of 

international humanitarian law and human rights law norms. If restrictions are placed on 

the permissible parameters of arrangements for addressing abuses. 

Also, this study explores state and individual responsibility for violations of 

international humanitarian law and human rights law norms, specifically in the context 

of victim reparation. 

1.10 Literature Review 

The literature associated with the case of the US and UK invasion and then occupation 

of Iraq shows the importance of IHL to guarantee safety and security for civilians during 

war. However, it seems that most of the Arabic and Western Literatures and studies 

showed that war and armed conflicts would certainly produce HR violations. Therefore, 

the IHL is the only way to protect civilians during war and occupation by foreign forces. 

Hence, the articles of IHL must be effective and applied on all nationalities without 

distinctions. In the following section, the researcher reviewed several literatures related 

to the study.  

1.10.1 International Law 

International law is the set of rules generally regarded and accepted as binding in 

relations between states and between nations.111 It serves as a framework for the practice 

of stable and organized international relations.112 International law differs from state-

based legal systems in that it is primarily applicable to countries rather than to private 

                                                           
111 Bentham, Jeremy. An introduction to the principles of morals and legislation. Clarendon Press, 1879. 
112 Slomanson William, Fundamental Perspectives On International Law., 6th ed. (Boston: Wadsworth, 
2011), 4-5, http://www.corteidh.or.cr/tablas/r32533.pdf (accessed November 3, 2015). 
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citizens. National law may become international law when treaties delegate national 

jurisdiction to supranational tribunals such as the European Court of Human Rights or 

the International Criminal Court. Treaties such as the Geneva Conventions may require 

national law to conform to respective parts.113 

Allott,114 argued that the social function of international law is the same as that of other 

forms of law. It is a mode of the self-constituting of a society, namely the international 

society of the whole human race the society of all societies. The international legal 

system integrates all subordinate legal systems (international constitutional law) and 

regulates the international public realm and the interaction of subordinate public realms 

(international public law). National legal systems (including private international law) 

are part of the international legal system. International law takes a customary form, in 

which society orders itself through its experience of self-ordering, and a legislative form 

(treaties). The state of international law at any time reflects the degree of development of 

international society. Recent developments in international society have made necessary 

and inevitable the coming-to-consciousness of international law as the fully effective 

law of a fully functioning international society. 

Hart argued, law derives its strength from acceptance by society that its rules are 

binding, not from its enforceability, then international law is law. The raison d‘être of 

international law is that relations 115between states should be governed by common 

principles and rules. Yet what they are is determined by national interest, which in turn 

is often driven by domestic concerns. Those matters on which international law 
                                                           
113 UN,"International law" Global Issues.http://www.un.org/en/globalissues/internationallaw/ 
114 Plilip Allott,‖The concept of international of Law,‖ European Journal of International Law, no,10 (1) 
(1999):31-50,http://ejil.oxfordjournals.org/content/10/1/31.full.pdf+html,accessed March 9,2014. 
115 Hart, Herbert Lionel Adolphus. "The concept of law/by HLA Hart." (1961). 
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developed early on included freedom of the high seas and the immunity of diplomats. 

Both were vitally important for the increasing international trade. 

The development of International Law is one of the primary goals of the United Nations. 

The Charter of the United Nations, in its Preamble, sets the objective "to establish 

conditions under which justice and respect for the obligations arising from treaties and 

other sources of international law can be maintained". 

International Law defines the legal responsibilities of States in their conduct with each 

other, and their treatment of individuals within State boundaries. Its domain 

encompasses a wide range of issues of international concern such as human rights, 

disarmament, international crime, refugees, migration, problems of nationality, the 

treatment of prisoners, the use of force, and the conduct of war, among others. It also 

regulates the global commons, such as the environment, sustainable development, 

international waters, outer space, global communications and world trade.116 

The United Nations Charter is the foundation of modern international law.117 The UN 

Charter is a treaty ratified by the US and its principal coalition allies in the 2003 

invasion of Iraq, which are therefore legally bound by its terms. Article 2(4) of the UN 

Charter generally bans the use of force by states except when carefully circumscribed 

conditions are met, stating:  

                                                           
116 Ibid 
117 Friel, Howard, and Richard A. Falk. The record of the paper: How the New York Times misreports US 
foreign policy. Verso, 2004. 
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―All members shall refrain in their international relations from the threat or use of 
force against the territorial integrity or political independence of any state, or in 
any other manner inconsistent with the purposes of the United Nations.‖118 

 
The International Law Commission was established by the General Assembly in 1948 

with a mandate to undertake the progressive development and codification of 

international law under article 13(1)(a) of the Charter of the United Nations. As an 

expert legal body, its task is to prepare draft conventions on subjects, which have not yet 

been regulated by international law and to codify rules of international law in fields, 

where there already has been extensive State practice. The Commission‘s work in 

criminal law led to the adoption of the Statute of the International Criminal Court. It also 

drafted the Vienna Convention on Diplomatic Relations (1961) and the Vienna 

Convention on the Law of Treaties (1969), among others. 

The international community has long aspired to create a permanent international court 

to try the most serious international crimes, and, in the 20th century, it reached 

consensus on definitions of genocide, crimes against humanity and war crimes. The 

Nuremberg and Tokyo trials addressed war crimes, crimes against peace, and crimes 

against humanity committed during the Second World War. 

In the 1990s, after the end of the Cold War, tribunals such as the International Criminal 

Tribunals for the former Yugoslavia (ICTY) and for Rwanda (ICTR) were established to 

fight impunity by trying crimes committed within a specific time-frame and during a 

specific conflict. In 2010, the UN Security Council created the Mechanism for 

International Criminal Tribunals (MICT) to carry out a number of essential functions of 

                                                           
118 Article 2(4) of the UN Charter, http://www.yale.edu/lawweb/avalon/un/unchart.htm#art2 
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the two ad hoc tribunals after the completion of their respective mandates. The Arusha, 

Tanzania branch of MICT started functioning in July 2012, while the branch located in 

The Hague, Netherlands take over the ICTY since July 2013. 

In 1998, the international community reached an historic milestone when 120 States 

adopted the Rome Statute, the legal basis for establishing the permanent ICC. 

International law is sourced from decision makers and researchers looking to verify the 

substantive legal rule governing a legal dispute or academic discourse. The sources of 

international law applied by the community of nations to find the content of international 

law are listed under Article 38.1 of the Statute of the International Court of Justice: 

Treaties, customs, and general principles are stated as the three primary sources; and 

judicial decisions and scholarly writings are expressly designated as the subsidiary 

sources of international law. Many scholars agree that the fact that the sources are 

arranged sequentially in the Article 38 of the ICJ Statute suggests an implicit hierarchy 

of sources. 119  However, there is no concrete evidence, in the decisions of the 

international courts and tribunals, to support such strict hierarchy, at least when it is 

about choosing international customs and treaties. In addition, unlike the Article 21 of 

the Rome Statute of the International Criminal Court, which clearly defines hierarchy of 

applicable law (or sources of international law), the language of the Article 38 do not 

explicitly support hierarchy of sources. 

The sources have been influenced by a range of political and legal theories. During the 

20th century, it was recognized by legal positivists that a sovereign state could limit its 

authority to act by consenting to an agreement according to the principle pacta sunt 
                                                           
119 William R. "Palestinian Statehood‖ 
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servanda. This consensual view of international law was reflected in the 1920 Statute of 

the Permanent Court of International Justice, which was succeeded by the United 

Nations Charter and is preserved in the United Nations Article 7 of the 1946 Statute of 

the International Court of Justice.120 

Regarding the role of international law to impose sanctions on countries Reisman, 121  

argued that there is no unified system of sanctions in international law in the sense that 

there is in municipal law, but there are circumstances in which the use of force is 

regarded as justified and legal. Within the United Nations system, sanctions may be 

imposed by the Security Council upon the determination of a threat to the peace, breach 

of the peace or act of aggression.122  Such sanctions may be economic, for example those 

proclaimed in 1966 against Rhodesia,123 or military as in the Korean war in 1950,12415 

or indeed both, as in 1990 against Iraq.125 

Ideological approaches to human rights in international law is evident in the view 

adopted by the Western world with regard to international human rights law in general 

terms has tended to emphasise the basic civil and political rights of individuals, that is to 

say those rights that take the form of claims limiting the power of government over the 

governed. Such rights would include due process, freedom of expression, assembly and 

religion, and political participation in the process of government. The consent of the 

                                                           
120 Charter of the United Nations, United Nations, 24 October 1945, 1 UNTS, XVI 
121 W. M. Reisman, ‗Sanctions and Enforcement‘ in The Future of the International Legal Order ,New 
York, 1971, p. 273 
122 Chapter VII of the United Nations Charter 
123 Security Council resolution 221 (1966). Note also Security Council resolution 418 (1977) 
imposing a mandatory arms embargo on South Africa 
124 Derek, W. Bowett. "United Nations Forces: A Legal Study of United Nations Practice." (1964): 280-
81. 
125 Lauterpacht, Elihu, Christopher J. Greenwood, and Marc Weller. The Kuwait Crisis: Basic Documents. 
Vol. 1. Cambridge University Press, 1991. 
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governed is seen as crucial in this process.12613 The approach of the Soviet Union was to 

note the importance of basic rights and freedoms for international peace and security, 

but to emphasise the role of the state. Indeed, the source of human rights principles was 

seen as the state. Tunkin wrote that the content of the principle of respect for human 

rights in international law may be expressed in three propositions: 

1. all states have a duty to respect the fundamental rights and freedoms of all 

persons within their territories;  

2. states have a duty not to permit discrimination by reason of sex, race, religion 

or language, and   

3. States have a duty to promote universal respect for human rights and to co-

operate with each other to achieve this objective.127  

Allen 128 argued the principle of self-determination as a human right regulated by 

international law. The right to self-determination has already been examined in so far as 

it relates to the context of decolonization. The question arises whether this right, which 

has been widely proclaimed, has an application beyond the colonial context. Article 1 of 

both International Covenants on Human Rights provides that ‗all peoples have the right 

to self-determination.129 By virtue of that right they freely determine their political status 

and freely pursue their economic, social and cultural development‘, while the Helsinki 

                                                           
126 R. Hauser, A First World View‘, in Human Rights and American Foreign Policy,  (Notre Dame, 1979), 
p. 85 
127 Tunkin, Grigoriĭ Ivanovich. Theory of international law. Harvard University Press, 1974. 
128 Buchanan, Allen E. Justice, legitimacy, and self-determination: moral foundations for international 
law. Oxford University Press on Demand, 2007. 
129
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Final Act of 1975 130 refers to ‗the principle of equal rights and self-determination . . . all 

peoples have the right, in full freedom, to determine, when and as they wish, their 

internal and external political status, without external interference, and to pursue as they 

wish their African Charter on Human and Peoples‘ Rights, 1981131 stipulates that ‗all 

peoples shall have the right to existence. 

In the same context, Self-Determination adopted in 1984,1321 the Committee emphasised 

that the realisation of the right was ‗an essential condition for the effective guarantee and 

observance of individual human rights‘. Nevertheless, the principle is seen as a 

collective one and not one that individuals could seek to enforce through the individual 

petition procedures provided in the First Optional Protocol to the Covenant. 155 The 

Committee takes the view, as Professor Higgins 133  noted, that ‗external self-

determination requires a state to take action in its foreign policy consistent with the 

attainment of self-determination in the remaining areas of colonial or racist occupation. 

On the other under the principles of international law are State responsibility is a 

fundamental principle of international law, arising out of the nature of the international 

legal system and the doctrines of state sovereignty and equality of states. It provides that 

whenever one state commits an internationally unlawful act against another state, 

international responsibility is established between the two. A breach of an international 

obligation gives rise to a requirement for reparation.134  Accordingly, the focus is upon 

                                                           
130 Ibid 
131 Ibid 
132 HRI/GEN/1/Rev.1, p. 12, 1994. 
133 Higgins, ‗Postmodern Tribalism and the Right to Secession‘ in Br¨olmann et al., Peoples and 
Minorities in International Law, p. 31. 
134 Crawford, James. The International Law Commission's articles on state responsibility: introduction, 
text and commentaries. Cambridge University Press, 2002. 
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principles concerned with second-order issues, in other words the procedural and other 

consequences flowing from a breach of a substantive rule of international law.135  

1. 10.2 International Humanitarian Law  

IHL is a set of rules and regulations which inquires, for humanitarian reasons, to limit 

the effects of armed conflict on civilians.136 It protects persons who are not or are no 

longer participating in hostilities and restricts the means and methods of warfare 

available to combatants. 137  It is inspired by considerations of humanity and the 

mitigation of human suffering. Similarly, it is also viewed as ―a set of rules, established 

by treaty or custom, that seeks to protect persons and property/objects that are (or may 

be) affected by armed conflict and limits the rights of parties to a conflict to use methods 

and means of warfare of their choice.‖ 138  IHL includes ―the GCs and the Hague 

Conventions, as well as subsequent treaties, case law, and customary international 

law.‖139 

Following the Second World War, a series of treaties governing the laws of war were 

adopted starting from 1949. These GCs would come into force, in no small part, because 

of a general reaction against the practices of the Second World War. Although the 

Fourth Geneva Convention attempted to erect some legal defenses for civilians in time 

of war, the bulk of the Fourth Convention devoted to explicating civilian rights in the 

                                                           
135 Yearbook of the ILC, 1973, vol. II, pp. 169–70. 
136 ICRC, ―War and Law‖, InternationalCommittee for theRed Cross (ICRC).,   
http://www.icrc.org/eng/war-and-law. (Accessed January 25, 2015) 
137 Ibid  
138 GSDRC,‖ International legal frameworks for humanitarian action: Topic guide‖. Birmingham, UK: 
GSDRC, 2013,University of Birmingham http://www.gsdrc.org/go/topic-guides/ilfha 
139International Committee for the Red Cross (ICRC),‖ What is international humanitarian law?‖ legal fact 
sheet, 31-07-2004. 
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occupied territories, and no explicit attention is paid to the problems of bombardment 

and the hazardous effects in the combat-zone.140 

The main parts of human rights law associated with occupation and torture are found in 

the Fourth Geneva Convention of 1949. Most countries in the world have agreed to be 

bound to the law stipulated in the articles of IHL. Later conventions associated with IHL 

have been developed and supplemented by two further agreements: the Additional 

Protocols of 1977 relating to the protection of victims of armed conflicts. Meanwhile, 

agreements prohibit the use of certain weapons and military tactics and protect certain 

categories of people and goods. These agreements include:141 

1. The 1954 Convention for the  Protection of Cultural Property in the event of armed 

conflict, plus its two protocols;  

2. Biological Weapons Convention (1972);  

3. Conventional Weapons Convention and its associated five protocols (1980);  

4. The Convention  of Chemical Weapons (1993);  

5. Ottawa Convention on anti-personnel mines (1997); and  

6. The Optional Protocol to the Convention on the Rights of the Child on the 

involvement of children in armed conflict (1997).  

The researcher concluded that the above mentioned conventions show that IHL has been 

developed during the past decades where new conventions were added to cover wider 

area associated with human safety in order to prevent violations of IHL.  

                                                           
140Douglas P. Lackey, ―Moral Principles and Nuclear Weapons,‖ Rowman and Littlefield. 90, no. 869 
(1984): 213. 
141Ibid 
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Many provisions of IHL are now accepted as customary law, that is as general rules by 

which all states are bound. During conflict, the punishment for violating the laws of war 

may consist of a specific, deliberate and limited violation of the laws of war in reprisal. 

Antoine et al.142 concluded that the basic principles of IHL are as follows:  

1. The prohibition to inflict unnecessary suffering;  

2. The distinction between civilians and combatants;  

3. The prohibition to attack those out of  combat;  

4. The principle of necessity; and  

5. The principle of proportionality.  

Based on the above, the researcher referred to the following weakness that limits the 

power of IHL:  

1. IHL does not prohibit using violence during war;  

2. IHL does not provide full protection to all those affected by an armed conflict or 

occupation by another country; and 

3. IHL is completely ineffective when violence is generated by super powers or 

members of the SC. 143 

Antoine et al. 144 viewed to the inability of IHL to distinguish the purpose of the conflict, 

might lead to significant increase in the rate of violations to HR. He added that IHL has 

the following two defects: 

1. Inability to prohibit a party to overcome the enemy; and  

                                                           
142 Antoine A. Bouvier ,Marco Sassòli, , Anne Quintin, "HOW DOES LAW PROTECT IN WAR?", 
Outline of International Humanitarian Law. 3rd ed, Vol.1 (2006): 1. 
143 Brad A. Gutierrez, Sparah DeCristofaro and Michael. Woods, "What Americans think of international 
humanitarian law", Volume 93 Number 884 December (2011): p1009-1034. 
144 Bouvier ,and  Sassòli, "HOW DOES LAW PROTECT IN WAR?". 
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2. IHL presupposes that the parties to an armed conflict have rational aims. 

IHL defines combatants as ―those who break specific provisions of the laws of war lose 

the protections and status afforded to them as prisoners of war, but only after facing a 

competent tribunal.‖145 At that point, they become unlawful combatants, but must still be 

"treated with humanity and, in case of trial, shall not be deprived of the rights of fair and 

regular trial," because they are still covered by GC IV Article 5. 

Frits and Liesbeth146 argued that violations of IHL can give rise to the most diverse 

reactions, both against the person or persons who are believed to be individually 

responsible for the acts as well as against the collective such as a state or other party to 

the conflict, or the inhabitants of a village. The reactions may be may come from 

individual persons or from collective entities such as the adverse party, or an 

international body; and, most importantly, they may be lawful or unlawful.  

Antoine and Langholtz, 147 stated a general definition of IHL, which is applicable in 

armed conflicts. They defined IHL as ―a set of international rules, established by treaty 

or custom, which are specifically intended to solve humanitarian problems that arise 

directly from international or non-international armed conflicts.‖ For humanitarian 

reasons, these rules protect persons and property that are, or may be, affected by conflict 

by limiting conflicting parties‘ rights to choose their methods and means of warfare. The 

expression ―IHL applicable in armed conflict‖ is often abbreviated to IHL or 

                                                           
145Art 5 of the  Third Geneva Convention,  
146 Frits Kalshoven and Liesbeth Zegveld, Constraints On the Waging of War: An Introduction to 
International Humanitarian Law, 3rd ed. (Geneva: International Committee of the Red Cross, 2001), 74. 
147 Bouvier, Antoine, and Harvey J. Langholtz. "International Humanitarian Law and the Law of Armed 
Conflict." (2000): 108. 
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Humanitarian Law.148 Although the military tends to prefer the expressions ―Laws of 

Armed Conflicts‖ (LOAC) or ―Laws of War,‖ these two expressions should be 

understood as synonymous with ―IHL.‖ 

Marco and Antoine149 added to the above argument that civilians often endure horrific 

ordeals in today's conflicts, sometimes as direct targets. Massacres, hostage-taking, 

sexual violence, harassment, expulsion, forced transfer and looting, and deliberate denial 

of access to water, food and health care, are some of the practices which spread terror 

and suffering among civilians. They concluded that there is much consternation over HR 

abuse committed by private military companies and many articles have been written to 

suggest ways of ensuring that responsibility is assumed for these acts. 

Cameron 150 conducted a research to investigate the legal status of the US occupation 

powers under IHL and taking examples from Iraq. She found an important weakness in 

the IHL, where her findings showed that: 

 ―it is not a violation of the Geneva Conventions or Protocols to be a mercenary and 
mercenaries and of itself does not engender international criminal responsibility; simply, 
a mercenary does not benefit from prisoner-of-war status if captured. A mercenary as 
defined under the Additional Protocol I may therefore be punished under the internal laws 
of the detaining power, if it so chooses, for the fact of having directly participated in 
hostilities, but may be prosecuted for being a mercenary only if that state also has 
separate legislation designating mercenaries as a distinct crime‖. 

 

                                                           
148 Definition Elaborated by the International Committee of the Red Cross and generally accepted. Source: 
Commentary on the Additional Protocols of 8 June 1977, ICRC, Geneva, 1987. 
149 Marco Sassoli and Antoine A. Bouvier ,"Concept and Purpose of International Humanitarian Law", 
International Committee of the Red Cross, Switzerland  (2006):385. 
150Lindsey Cameron, "Private military companies: their status under international humanitarian law and its 
impact on their regulation", International Review of the Red Cross, Volume 88 Number 863 September 
(2006): p575-594 
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The findings of Cameron leads to a conclusion that a lack of higher understanding of the 

responsibility of employees and staff of private military companies when envision a 

regulatory matter in an invaded country like Iraq will lead to breaching of HR without 

full protection by IHL.  

Brad et al.151 viewed that the US‘ foreign policy in the first decade of the 20th century 

and its involvement in an armed conflict in Iraq have given rise to a reactivation interest 

in IHL commonly referred to, in the US, as the law of armed conflict. Conversations 

about whether to classify detainees as prisoners of war, debates about what constitutes 

torture and numerous surveys attempting to measure public knowledge about, the rules 

of war are offer an opportunity to examine Americans‘ views on IHL. They found that 

weak education of the American people in particular or any occupying power about the 

right of civilians during wars has increased the rates of HR violations, and the public 

focuses on soldiers in the field rather than the effects of the war on civilians in Iraq. 

While it was praised by many as important for moral, legal, or strategic reasons, the US 

military actions to reduce civilian casualties have not always been greeted positively by 

media analysts and politicians, many of whom worry in particular about the effects that 

such moves that may affect the safety of American troops.152 

Therefore, the researcher discussed this finding in details by considering the poor 

education on HR and the basic regulations of IHL as a major gap in most of the previous 

studies which should be analysed in order to understand why the US occupation of Iraq 

led to high rate of HR violations by the American troops, and how poor coverage by the 
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American media on the huge incidents of HR violations in Iraq has worsened the 

situation in Iraq.  

In a study conducted by Marco153 he concluded that the current powers of the SC in 

matters relating to cases associated with IHL, several legal articles can be interpreted as 

a ―threat to the peace‖ and can be found in Article 39, while Article 94 (2) is associated 

with the judgments of the International Court of Justice that establishes the customary 

duty to ensure high level of respect for humanity as indicated in IHL. The most 

significant finding of his study is the missing binding regulations in the SC or certain 

actions by members in the Council who use military force without having approval from 

the Council. 

Thus, researcher is in the view that the role of the SC based on IHL was not effective 

due to problems in the texts of Articles 41 and 42 of Chapter VII of IHL that led to more 

critics on the conflict between IHL principles and SC‘s political interest. 

Al-Saygh and Al-Saidy 154 emphasized that IHL regulates mainly the basic rights of 

civilians during the time of war and armed conflict, and indicates the right way to deal 

with basic HR and the principles of justice by regulating specific rules and conditions 

associated with HR law. They also argued that the principle laws of IHL should be 

applied to prevent HR violation during wars or local conflicts inside countries. 

                                                           
153  Marco Roscini, "The United Nations Security Council and the enforcement of International 
Humanitarian Law ", Conference  on ―Securing Compliance with International Humanitarian Law",   
(2010): 331. 
154 Mohammed, Al-Saygh, Younis, and Al-Saidy Wisam Nimat, ―The Civilians Rights during Wars and 
Military Occupation: Study in the Regulations of International Humanitarian Law‖, Tikrit University 
Journal for Humanitarian Sciences 14, no 6 (2007): 281-282. 
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Furthermore, Pace 155 argued that after the invasion of Iraq, there were many challenges 

faced by the UN with regard to HR violations. He added that the clear weaknesses in the 

organization of the UN to deal with HR situations in wars led to a worse situation by the 

military intervention of the US in Iraq and increased the rate of terrorism. He 

emphasized on the potential HR violations by the US forces and allies in Iraq that 

produced thousands of detainees and many of Iraqi civilians have been sent in custody 

(including Abu Ghraib and Camp Buca) ran by direct supervision of US military 

officers. In its report for the period of April 1to June 30, 2007, the HP Office estimated 

the total number of Iraqis detained in Abu Ghraib prison which was 44,235 prisoners. In 

addition to that, several allegations of torture remained without legal prosecutions and 

trials, although firm evidence had been collected from interviews and observation done 

on the bodies of many deceased prisoners. 

 Ahmed 156 concluded that IHL authorizes the states involved in war to be free of their 

obligations under this law, in cases like public emergency, including armed conflict, but 

on the other hand, there are restrictions on this tolerance, including that it may not be the 

tolerance of some of the basic rights which form IHL, and these rights include in 

particular: the right to life, prohibition of torture, penalties, and inhuman or degrading 

treatment. He suggested a modification to Article 28 of the Rome Basic Law, which 

stipulates the responsibility of the leaders and presidents for violations of IHL and 

International HR under the law. He also stated that the ICC is competent to determine 

such actions are necessary and reasonable, and need to be followed in order to prevent 
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the crimes from committing or HR violations in light precautions as defined in the first 

GCs, and all governments should not guarantee political asylum for government officials 

who have been involved in making decisions to commit crimes and violating HR during 

armed conflicts. 

Based on the above, the researcher found that the scholars did not mention exactly where 

it was wrong in the law of the SC and how it affected the implementation of IHL.  Also, 

the researcher found that the study of Brad et al. was successful in its conclusion but it 

needs to identify the main weaknesses in IHL and the binding regulation in the SC 

articles that protect civilians even if the occupying power is a member of the SC. 

The sceptics of IHL generally based their doubts upon the legal base with must be 

combined with three conditions:157 

First:     The existence of legislative authority being developed.  

Second: The existence of a judicial authority that shall be applied.  

Third:  The existence of a penalty that can be protected by the signature of the 

violator. 

As mentioned earlier, this study arrant addressed the problem of ineffectiveness of IHL 

by way of making reference to the US and UK occupation of Iraq as well as regional and 

international conventions and agreements to protect civilians during the war and 

occupation from all kinds of torture and HR violation. In addition to that, the study 

addressed the problem of prejudice and bias and distinction in applying IHL on citizens 
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from the third world, while providing protection or changing the interpretation of the 

articles of the IHL in cases associated with citizens from the US and UK. 

1.10.3 The International Criminal Court  

The ICC is an international crimes tribunal based in the Hague, Netherlands. The Court's 

jurisdiction is limited to the most serious cases associated with crimes against humanity 

which affect the whole international community, namely genocide, all crimes against 

humanity, war crimes, and in the future, probably also, the crime of aggression.158 The 

ICC can only judge individuals, for acts committed after entry into force of the statute or 

after its adoption by the state.159 The ICC tribunal represents an international function to 

punish individuals who committed crimes against humanity. 

The Court has jurisdiction complementary to that of the individual States so, it can act 

only if, and only when, states are unwilling or cannot act to punish criminals based on 

IHL. The ICC is not an organ of the UN and not to be engaged with the International 

Court of Justice of the United Nations, which is also based in the Hague. However, the 

ICC has some ties with the United Nations; for example, the SC has the power to refer to 

the Court for situations that otherwise would not be under its jurisdiction.160 

The UN General Assembly in 1948 requested IHL Commission to examine the 

possibility of establishing a permanent ICC. The first drafts were submitted in 1951 and 

1953, but this question fell into the background due to block division and the Cold 

                                                           
158 Article 5, Par.1, of the Rome Statute 
159 International Criminal Court, ―Understanding the International Criminal Court,‖ https://www.icc-
cpi.int/iccdocs/PIDS/publications/UICCEng.pdf (Accessed June 7, 2014). 
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War.161 The renewal initiative came in 1990 and 1992. The Commission submitted to the 

General Assembly a draft statute in 1993 and revised it in 1994. The UN General 

Assembly subsequently established an ad hoc committee in 1995 and concluded that the 

continuation of the statute and the preparation diplomatic conference and the adoption of 

the final version of the statute shall be made.162 On diplomatic conference was held in 

Rome under the auspices of the UN in July 1998 to adopt the Statute of the Court.163 

Due to the fact that some of the countries that have signed the Rome Statute, have not 

ratified it (the US and Israel), or not having it signed (China and Russia), there is a great 

danger that the ICC has lost its practical sense because of the objections to ratify it by 

the US.164 

Based on the above, the researcher argued that the ICC does not replace national law and 

criminal justice at national level but rather it complements the national justice to try 

criminals. However, ICC can investigate and warn criminals as well as prosecute them 

and send them for trials in the country only if the state is not able to do so, or the state is 

unwilling authentically to do. 

Many of the genocides were committed during conflicts and wars in the 20th century. 

Unfortunately, many of these violations of IHL have remained unpunished. The 

Nuremberg and Tokyo tribunals were established in the wake of the Second World War. 

                                                           
161 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment  
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Criminal Court." 
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164 The Ministry of foreign affairs of republic of  Poland. 
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In 1948, when the Convention on the Prevention and Punishment of the Crime of 

genocide was adopted, the UN recognized the need for a permanent international court 

to deal with the kinds of atrocities which had just been perpetrated.165  The idea of a 

system of international criminal justice re-emerged after the end of the Cold War.  

However, while negotiations on the ICC Statute were underway at the UN, the world 

witnessed the commission of heinous crimes in the territory of the former Yugoslavia 

and in Rwanda.166 Later, on July17, 1998, a conference of 160 states established the first 

treaty-based permanent of the ICC. The treaty adopted during that conference is known 

as the Rome Statute of the ICC. Among other things, it sets out the crimes falling within 

the jurisdiction of the ICC, the rules of procedure and the mechanisms for States to 

cooperate with the ICC. The countries which have accepted these rules are known as 

States Parties and are represented in the Assembly of States Parties.167 

The ICC differs from other courts, where the ICC is a permanent autonomous court, 

whereas the ad hoc courts for the former Yugoslavia and Rwanda, as well as other 

similar courts established within the framework of the UN, only dealt with specific 

situations and had limited mandate and jurisdiction. The ICC, which tries individuals, is 

also different from the International Court of Justice, which is the principal judicial 

organ of the UN for the settlement of disputes between states. The ad hoc courts for the 
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former Yugoslavia and the International Court of Justice also have their seats in the 

Hague.168  

The ICC does not replace national criminal justice systems but rather it complements 

them. It can investigate, warranted, prosecute and try individuals only if the state 

concerned does not, or genuinely unwilling to do so. This might occur where 

proceedings are unduly delayed or are intended to shield individuals from their criminal 

responsibility. This is known as the principle of complementarity, under which priority 

is given to national systems. So the states retain its primary responsibility. 

There are limited cases submitted to the ICC with respect to the situation in Iraq after the 

US and allies invasion in 2003.The prosecutor of the ICC, Fatou-Bensouda,169 claimed 

that it would open a preliminary investigation of the war in Iraq and investigate 

allegations that British were soldiers accused of war crimes during the ill-treatment of 

prisoners during the period of 2003 to 2008. She added that the ICC would look at the 

new information that indicated British officer‘s bare responsibility for HR violation in 

Iraq. The statement of the ICC prosecutor indicated that: 

―New information was received by the ICC office refers to the responsibility of officials 
in the UK for war crimes involving the abuse of a systematic treatment of detainees in 
Iraq during the period from 2003 until 2008‖170 
 

It is noteworthy that Iraq is not a member of the Court, unlike the UK; this situation is 

one of the main legal weaknesses in prosecuting the soldiers and officers who were 

responsible for HR abuse and violations. 
                                                           
168 Sassoli and A. Bouvir. ―Concept and Purpose of IHL‖ 
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In 2009, the US state department submitted a report associated with an HR situation in 

Iraq, where looking back on the past year (2008), this report indicated a large number of 

violations of IHL in Iraq as in the following:171 

 ―During the year, the following significant HR problems were reported: a climate of 
violence; misappropriation of official authority by sectarian, criminal, and extremist 
groups; arbitrary deprivation of life; disappearances; torture and other cruel, inhuman, or 
degrading treatment or punishment; impunity; poor conditions in pre-trial detention and 
prison facilities; denial of fair public trials; delays in resolving property restitution claims; 
immature judicial institutions lacking capacity; arbitrary arrest and detention; arbitrary 
interference with privacy and home‖ 
 

Khalaf 172  stated that the US war in Iraq was illegal and aggression against the 

international law, where the ICC was completely ineffective to prosecutes many of the 

US and British officers due to crimes committed by them although full evidence has 

been submitted to the court. Meanwhile Abdulfatah173 concluded that the text on this 

crime is one of the war crimes in paragraph (2 /A/ 1) of Article 8 of the Statute of the 

ICC which states that: ―For the purpose of this statute ,the war crimes represent torture 

and inhumane treatment.‖  

He argued that the ICC was not able to implement this item in the reality in Iraq after the 

US forces invaded Iraq. 

                                                           
171Jeffrey T. Bergner, Country Reports On Human Rights Practices for 2008 Joint Committee Print, U. S. 
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Adel174 stated that the crimes against humanity should be referred to the ICC if there is 

any act found in GCs such as causing death and injury to innocent people, causing sick 

to people, capturing civilians as prisoners without prosecution and causing damage to 

property of civilians. 

Ali175 concluded that a war crime represents anegative behaviour and murders against 

civilians is more common in wars without effective punishment by the ICC. He added 

that it has been expressly stipulated in Article 13 of Convention III:  

―Prisoners of war must at all times be humanely treated. Any unlawful act or 
omission by the Detaining Power causing death or seriously endangering the 
health of a prisoner of war in its custody is prohibited, and will be regarded as a 
serious breach of the present‖  
 

The researcher argued that despite  early attempts of the ICC to prosecute the US and 

British soldiers and officers in Iraq, it was just a draft on papers and was not effectively 

submitted to the international court. The memorandum on the Prosecution of Persons 

Responsible for International Crimes, Including the Crime of Aggression in the Territory 

of Iraq revealed evidence of crimes against humanity committed in the early period 

following the invasion to the territory of Iraq:176 

―The war prepared and waged by the US, the UK and other members of the so-called 
"coalition of the willing" under the leadership of the US against the Republic of Iraq has 
not been authorized by the United Nations SC. Resolution 1441 (2002) constitutes no 
authorization whatsoever for the unilateral use of force by the US and its allies against 
Iraq. A draft resolution for the authorization of the use of force prepared by the UK was 
not put to a vote because of lack of support for such a resolution in the SC. In view of 
these undeniable facts, the present all-out war against Iraq constitutes a blatant breach of 
Art. 2 (4) of the United Nations Charter banning the unilateral threat or use of force 
against the territorial integrity or political independence of any state. The armed action 
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against Iraq is a war of aggression according to the definition of aggression adopted by 
General Assembly resolution 3314 (XXIX) of 14 December 1974 and according to the 
Draft Code of Crimes against the Peace and Security of Mankind, adopted by the IL 
Commission of the United Nations and submitted to the General Assembly of the United 
Nations (UN Doc. A/51/10 [1996]). The questions of personal criminal responsibility in 
connection with the initiation and conduct of this war have to be dealt within the 
framework of the existing rules of international criminal law based on the concept of 
universal jurisdiction‖ 
 

The researcher realized that the main reasons for establishing an international court like 

the ICC is to prosecute criminals of wars who have committed serious crimes and abuses 

against humanity during the time of war, and genocide, where IHL becomes essential to 

prevent such crimes and protect HR as well as to ensure compensation of terrible crimes 

be given to victims of war. 

The ICC was created to prosecute crimes against humanity, and war crimes and 

genocide. History has shown that the number of trials is not parallel to the huge number 

of crimes committed by criminals of wars. For example, there are thousands of 

documented cases in Iraq, Afghanistan and recently in Syria but nothing has been done. 

Hence, research study attempted to find the main weaknesses in the framework of IHL 

and evaluate why the ICC was not able to work effectively and prosecute war criminals 

from the nations who are members in the SC who have the right of veto. The researcher 

assumed that the veto power has been translated to be a tool that prevents justice and 

protects criminals rather than to achieve integrity of IHL by preventing human rights 

violations, crimes against humanity and genocide. 

1.10.4 Human Rights Violations 

HR is considered as moral principles that set particular standards, which are associated 

with aggressive human behaviour, and used to provide protection for civilians and legal 
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rights within the context of the IL and national law as well as Nickel,177 In addition, HR 

are commonly defined as ―absolute fundamental rights of human to which a person is 

inherently entitled simply because she or he is a human being.‖ Ishay178 HR, thus, is 

universal where it can be applicable everywhere. The basic principle of HR suggests that 

―the public discourse of peacetime global society can be said to have a common moral 

language, it is that of HR.‖179 The strong claims made by the doctrine assigned for HR 

continue to inconsiderable arguments about the content of HR, and the nature and 

justifications of its principles up to the current date.  

After the tragedies of the World War II, there was an increased concern for the social 

and legal protection of HR as fundamental freedom. The foundation of the UN and the 

provisions of the UN Charter provide a basis for a comprehensive system of IHL and 

practice for the protection of HR. Since then, the international HR law has been 

characterized as a linked system of conventions, treaties, organizations, and political 

bodies, rather than any single entity or set of laws.180 However, an analyst, Pierre Level, 

suggested that respect for fundamental HR in the world today is "dismal" within some 

nations: 181 

―Despotic regimes murders, mutilates, and rape civilian populations and arbitrarily 
imprison and torture political opponents. Human traffickers, almost invariably operating 
with the protection of corrupt local officials and police, enslave children and young 
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women in the sex trade. So long as the regimes that sponsor and protect these criminals 
remain in power, their crimes go unrecognized‖ 
 

Many of the basic ideas that animated the HR movement developed in the aftermath of 

the Second World War and the atrocities of The Holocaust, 182  culminating in the 

adoption of the UDHR in Paris by the UN in 1948. The ancient world did not possess 

the concept of universal HR.183 

The UDHR states that the nations who are members in the UN should promote a number 

of HR protections, and protect social rights, also asserting HR as part of the freedom of 

human, and ascertain justice and peace in the world. The UDHR declaration was the first 

effort in the international level to limit the uncontrolled behaviour of states against 

humanity and impose the countries to respect their duties to their citizens, as indicated in 

the following statement (Preamble to the UDHR, 1948(:184 

―recognition of the inherent dignity and of the equal and inalienable rights of all members 
of the human family is the foundation of freedom, justice and peace in the world‖ 
 

The GCs have been defined between 1864 and 1949, where it came as a result of efforts 

by Henry Dunant, the founder, who established the International Committee of the Red 

Cross. The GCs protected HR of individuals involved in armed conflict for many years 

in many wars, and built on according to the Hague Conventions of 1899 and 1907.185 
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After the invasion to Iraq in 2003, HR have been the main subject of concerns by many 

HR organizations. Despite the US has investigated many allegations of violations to 

IHL, no series trials have been conducted against the US soldiers except few cases. In 

2009, the US state department submitted a report on HR violations in Iraq. The report 

indicated the following:186 

―The constitution expressly forbids any kind of torture in any circumstances and in all its 
forms, as well as inhuman behaviour, or humiliating treatment to people. During the 
previous years there were incidents well documented of torture and many abuses by 
illegal armed groups‖ 

 
The researcher argued that one of the responsibilities of occupying powers is to provide 

peace and security to people living under their control which the US forces failed to 

ensure causing a large number of civilian deaths, kidnappings, or extortion.  

Human Right Watch Organization (HRWO)187 stated that Iraq‘s transition was not a 

smooth operation, and the transition to democracy was far from being accomplished 

after the US and British invasion eight years from 2003. The rights of the most helpless 

citizens, victims, especially women and detainees, were violated without prosecution, 

and those victims who have been exposed to official malfeasance or abuses by the armed 

forces have been in great danger and left without any kind of protections by the 

international human right organizations and the UN. 
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The HRWO 188 conducted research for the year 2009-2010 and presented their findings 

on the following violations: 

1. Right to be free from torture and ill-treatment.  

2. The US and British forces tortured detainees and transferred them to Iraqi custody, 

wherein the torture has continued.  

3. The interrogators abused detainees by sodomy, whipping, burned them using 

cigarettes and pulled out their fingernails and teeth for confessions.  

4. Significant shortcomings of Iraq‘s criminal justice system.  

In the same context Monitoring Net of HR in Iraq MHRI,189 which consists of more than 

20 Iraqi organizations for HR, listed HR violations as follows: 

1. The crimes committed against humanity in the city of Fallujah are still on going. 

The city has been turned into a big prison; its 350,000 citizens are not allowed to 

neither leave nor enter without undergoing abusive and despotic procedures, 

standing in contrast to the basic rules of HR. 

2. Arrested civilians were forced to participate in cleaning the city from the remains 

of the battle and what has been used in it.  

3. Killing of injured and unarmed civilians in a mosque in the hands of a US soldier. 

The report concluded that that the situation of HR in Iraq, since the last report was 

prepared by the High Commissioner in June 2004, has severely deteriorated and has 

reached a point where the High Commissioner for HR should give serious consideration to 

the re-appointment of a Special reports on the situation of HR in Iraq in order to study 
                                                           
188 At a Crossroads: Human Rights in Iraq Eight Years after the US-Led Invasion‖, Human Rights Watch, 
February 2011.  
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and monitor all the violations and to encourage the establishment of the rule of law in 

Iraq. 

Al-Dulaimy190 argued that the abuse of prisoners in Abu Ghraib prison has not caused 

any kind of embarrassment to the US officials; however, it shows the essential need to 

punish and prosecute the officers responsible in the prison, but not the officials from the 

US government who have been involved in this scandal. He recommended taking 

immediate actions to prosecute the US officials who were involved in these actions 

against humanity and were found responsible in doing systematic torture to the 

prisoners.  

Based on the above, the researcher emphasized that the US and UK occupation of  Iraq 

has caused a massive damage to the reliability of IHL and the ICC because there was a  

large number of incidents reported under HR violation which affected the dignity of 

Iraqis who had no protection according to IHL. Although there are strict international 

laws against such abuses and tortures without distinguishing between officials from 

certain countries and others. However, IHL merely remains as a text on papers without 

real implementation on the ground. 

In the same context Adel191 concluded that the US and its allied military forces in Iraq 

did not follow the rules of IHL and fulfil its obligations as an occupying force to ensure 

safety of Iraqis from any harm and torture and HR in Iraq remained untouched after the 

invasion in 2003. He found that humanitarian reasons were as given legal justification to 
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the invasion of the third world countries such as Iraq and Afghanistan. The most 

important conclusion from this study is the UN Convention does not directly stipulate an 

article governing the liability of the offender to the citizens of the country invaded. 

Al‐Azzawi192 stated that attacks on civilian in Iraq has been made using new generations 

and unconventional weapons which caused permanent destruction to Iraq‘s economy, 

education, healthcare system, and damaged large agricultural areas and the environment. 

Some weapons used produced heat and thermal pollution, noise pollution, generation of 

toxic and carcinogenic substances, increased the total amount of suspended solid 

particles in the air caused electromagnetic pollution; and surface water, groundwater and 

land pollution which related Article 54 of Additional Protocol I for failing to ensure 

basic human needs. The violation also included Articles 18-23,55 and 56 of GCIV for 

breaking down Iraq's medical infrastructure, continuous attacking on hospitals and 

carrying out military operations against medical facilities, personnel or vehicles. In 

addition, it failed to protect the lives of Iraqi civilians as specified in Article 16 of the 

GCIV besides children‘s rights of a secure life as civilians‘ illegal detention was at large 

scale as well as the use of torture and abuse of basic HR of detainees. 

A report by the center for Economic and Social Rights 193 revealed that the US forces 

have not behaved according to an international principle because they considered 

themselves to be above the law. The report emphasized that the US is clearly obligated 

to comply with occupation law. The primary conclusion to be drawn is that the 

occupation itself is the root cause of on-going war crimes and rights violations 
                                                           
192 Souad  N Al‐Azzawi,. Crimes of the Century: Occupation and Contaminating Iraq with Depleted 
Uranium. Brussels: Brussels Tribunal, 2008. http://www.brusselstribunal.org (Accessed April 1, 2015).    
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documented in this report. The report concluded that the violations will not end until the 

US occupation ends and Iraqis are allowed to exercise genuine self-determination and 

national justice. The report referred to the bad reality of the US occupation, where 

subjugation and torture of civilians spread all over the country either by the US officers 

in prisons or by Militias. The whole invasion has led to ever-escalating violence and 

chaos in Iraq. 

Nayef 194 identified the consequences of HR violations within the domain of national 

and international law. He claimed that the crimes committed in Iraq war after the 

invasion in 2003 are categorized as mixed crimes against humanity which add more 

responsibility on the international community to prevent further violations to IHL. He 

came to the conclusion that when occupation happens, the occupying authorities should 

be responsible for protecting the security order in the country and legislative procedures 

or administrative to prevent the occurrence of violations to HR as it has happened in Iraq 

during that period.  

Based on the above, the international responsibility of the occupying state, include the 

prevention as follows:195 

1. The occurrence of violations, 

2. The percentage effect of violation towards individuals or groups; and 

3. Breaching IHL.    

                                                           
194 .Nayef, Ahmed Al-Shammari Dahi, ―The International Responsibility for Human Rights: Study in the 
Framework of International Law, Anbar University Journal of Legal and Political Sciences 1, 
no.1(2008):10-12. 
195 ―Corporations and Human Rights,‖ Human Rights Watch (2007): 1, 
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He suggested that court is the best mean to guarantee sanctity of human beings, but 

imposition of appropriate penalties for infringement of up to death may occur sometimes 

because the judicial system may apply inconsistent legislations with international 

obligations, and may not protect the basic HR like not ensuring rights to litigation or 

rights to define or rights to appeal. Therefore, the affected people should go to the 

international courts to prosecute those who violated HR in that country. 

James196 examined the conflict in Iraq with special emphasis on the responsibility of the 

American coalition in accordance with the international law. They believed that the 

political and economic issues in Iraq need urgent change, and rapid withdrawal of 

coalition forces is necessary. They condemned the US, its coalition partner and the Iraqi 

government for arresting a large number of Iraqi civilians without trial, detaining them 

without basic rights and holding them in terrible physical condition for a long period. 

Thousands of Iraqi prisoners were transferred to prisons authorities who brutally 

violated HR and the US troops tortured large numbers of these prisoners. Even, 

hundreds of Iraqis suffered this inhuman treatment and some have eventually died as a 

direct result of such treatment.    

1.10.5 Compensations for Victims  

Predictably, under the IHL and the GCs, any country that has violated the right of 

another country should pay ―appropriate compensation‖ or to make ―reasonable 

reparation‖ to the affected people who suffer from torture or abuses in the occupied 

country. Moreover, the occupied state should provide guarantees against repeating 

                                                           
196 James Paul and Céline Nahory, ―War and Occupation in Iraq,‖2007,  http://www2.weed-online. 
(Accessed August 8, 2014). 
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violation incidents and providing further assurance for not repeating the wrongful acts in 

the future.  

According to Eminue 197  the victims have a wider right, under IHL, to get their 

allegations and claims investigated by neutral officers and to follow means of restoring 

and affording fair and adequate compensation to the victims, and reparations may take 

the form of financial compensation for all damages happened to that caused by the 

violators (CRS Report for Congress, 2004).198  

Article 53 of the Geneva Convention, which concerns occupied territory, stipulates the 

following: 

―Any destruction by the Occupying Power of real or personal property belonging 
individually or collectively to private persons, or to the State, or to other public 
authorities, or to social or cooperative organizations, is prohibited, except where such 
destruction is rendered absolutely necessary by military operations‖ 
 

Marla199 stated that the values of the US military were based on distinctive between 

soldiers in a war area and innocent civilians. They argued that the efforts to avoid 

civilians and protect them from harm were not enough, and there were many incidents of 

deaths, injuries, and destruction to property which should have been compensated. In 

Iraq, payments by the US government are recognized strategic plan in a way to fight 

mutiny of Iraqi resistance forces against the occupation of the US forces.200 They used 

compensation not for legal, but for the purpose of stopping resistance against their 

                                                           
197 Eminue, O. ―Enforcement of the Iraqi-United Nations 1991 Gulf War Cease-Fire Agreement.‖ 
Nigerian Journal of International Affairs 25, no. 1 (2008): 1-19. 
198 Kenneth Katzman and Jennifer Elsea, ―Crs Report for Congress, Iraq: Transition to Sovereignty,‖ 
http://fas.org/man/crs/RS21820.pdf (accessed July 2, 2014). 
199 Keenan, Marla, and Jonathan Tracy. ‗‘US Compensation to Civilians in Armed Conflict‘‘. United 
States: The Centre for Civilians in Conflicts, 2010. 
200 Gordon, Michael R. "The strategy to secure Iraq did not foresee a 2nd war." New York Times 19 
(2004): 1. 
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forces. Currently, the international and national laws do not obligate the government of 

the US to pay compensation to Iraqi civilians harmed in the midst of lawful combat 

operations.‖201 However, some cases have been settled by the US, but the number was 

still very limited. For example, in September 2003, the highest level of Command in Iraq 

authorized some payments to compensate a limited number of civilians. The system of 

compensation was not improved and since then it has been slightly altered by the current 

high command in Iraq, but the compensations system remains as the only authorization 

mechanism for payments for Iraqi victims.  

Based on the above, the researcher concluded that the US has not decided to adopt a 

large scale compensations plan for Iraqi civilians. Even though few cases have been 

decided and payments were made for some affected victims, the whole situation was not 

like that. Thousands of approved cases of violation against humanity by the US soldiers 

remain on desk without being processed by the US government or submitted to the 

international court. For example, one of the incidents involved an Iraqi woman who filed 

a claim under FCA202 stated that she was travelling with her family to the borders of 

Jordan to get a medical treatment. Near Ar-Rutbah, when the US convoy intercepted 

them and shot them all. The claimant was severely injured together with her daughter, 

where her husband later died after unsuccessful surgery carried out in the US military 

hospital.  

The claimant mentioned that the US military base only apologized to this incident and 

gave her some papers that can be used as evidence in the future if she wants to claim for 
                                                           
201 Looking Back on Ten Years of War, Trauma, Death, & Displacement. 
http://web.mit.edu/humancostiraq/ 
202 Stephenson, David P. "Introduction to the Payment of Claims under the Foreign and the International 
Agreement Claims Act, An." AFL Rev. 37 (1994): 191. 
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compensation. A decision was made for compensation for the amount of USD 10,000 

for the death of her husband. This amount was very small compared to the loss of her 

husband and her daughter‘s injuries. This was the highest amount that has been paid 

under FCA. The amount of USD 10,000 is very low compared to the size of incident. In 

addition to that, the US Center for Civilians in Conflicts has been unable to conduct 

fieldwork in Iraq to assess civilian claims since 2006. There are 12,776 pages of claims 

documentation. They do not purport that this documentation presents a full picture of the 

claims system in Iraq; and no compensations have been paid to Iraqi victims by the US 

government. 

Amnesty International,203 asserted that there are many cases involving the basic rights of 

victims to obtain compensation for war damage and violence in crime committed by the 

US troops in Iraq. It is becomes the US troops were responsible for serious violations of 

IHL which constituted war crimes and crimes against humanity. The US forces and 

officers working in Iraq tortured or otherwise abused many prisoners and some of the 

victims died later. They killed civilians in raids in their homes, at checkpoints and armed 

clashes. In addition to that, they destroyed houses and other properties. The Amnesty 

International report showed that the Iraqi people were held without charges in prisons or 

trial. Some of them were victims of forced disappearance and most of them did not 

receive any kind of compensation for being prisoned albeit innocent. Thousands of cases 

                                                           
203 Amnesty International. New Order, Same Abuses: Unlawful Detentions and Torture in Iraq‖  
September 13, 2010, http://www.amnestyusa.org/research/reports/new-order-same-abuses-unlawful-
detentions-and-torture-in-iraq.(Accessed February 7, 2015) 
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have been reported in Iraq, and all of them represented in the international tribunals for 

the prosecution of officials responsible for violations of IHL in Iraq.204 

Emanuela205found that the law and the practice related to compensation for violations of 

IHL can strengthen the body of law if the offence gives rise to the right to compensation. 

She concluded that the compensation is an important part of the performance and can 

play an important role to prevent future violations. 

Schwager 206 argued that an individual has all rights to request for compensation under 

international HR law, IHL as well as domestic law. He stated that if an individual‘s 

rights have been violated during occupation or due to an armed conflict, he/she is fully 

entitled to get compensation for his/her loss resulting from the violation under the laws 

mentioned above. It is worth to mention that the absence of a permanent enforcement 

mechanism at the international level causes any claims for compensation must be 

recognized before national courts prior to submitting it to the international court.  

The researcher stated that the Compensation Committee of the United Nations (UNCC) 

established in 1991, it was a quasi-judicial. . In the case of Kuwait, the citizens were 

entitled to compensation for ―any loss, damage - including environmental damage and 

the depletion of natural resources - or injury to foreign governments and citizens to 

businesses following the illegal invasion and occupation of Kuwait‖207 by Americans but 

in the case of Iraq, it was not considered in the same way. Before and after the invasion 

                                                           
204 Amnesty International .Beyond Abu Ghraib: Detention and Torture in Iraq,  March 2006 
205Emanuela-Chiara Gillard, Reparation for Violations of International Humanitarian Law.‖ RICR 85, no. 
851 (2003): 541. 
206Elke Schwager, "The right to compensation for victims of an armed conflict." Chinese journal of 
international law 4, no. 2 (2005): 417-439. 
207 Farber, Daniel A. "Basic compensation for victims of climate change." University of Pennsylvania law 
review 155, no. 6 (2007): 1605-1656. 
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of Iraq by the US for more than 15 years after the war in 1991, thousands of related 

events pertaining to violation against humanity committed by the US troops against 

innocent Iraqis, have not been brought to justice, although some important cases were 

filmed by the media such as in the case of Abu Ghraib prison.  

A report by the Center for Economic and Social Rights208 stated that the US troops 

should not act on the principle that the US and patriotic military officers are above the 

law. In fact, the report regarded to the center of each pulse of the US policy in Iraq as 

incompatible to legal consequences of the Second World War and in particular the legal 

framework governing the profession.  

1.11 Conclusion 

HR organizations and scholars found that the US has breached the UN Charter on the 

banning of unilateral intimidation or the use of power against any nation‘s honour or 

political sovereignty. Literature showed that the International Court of Justice (ICJ) has 

encountered many problems in relation to its limited jurisdiction, while the ICC is a 

permanent autonomous court and has a wider authority to prosecute those who have 

committed HR violations and crimes against humanity. Many studies showed that there 

were limited number of cases submitted to the ICC with respect to the situation in Iraq 

after the US and the allies invasion in 2003.This study attempted to find the main 

weaknesses in the framework of the IHL with respect to HR violations and 

compensation of victims of war and the obstacles faced by the ICC to prosecute war 

criminals from the members of the SC. In addition, the study aimed to answer many 

questions that were not fulfiled by previous literature such as protecting IHL from the 

                                                           
208 Centre for Economic and Social Rights. http://www.cesr.org 
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interference of members of the SC and comprehending why the ICC was not able to 

work effectively to prosecute war criminals in all cases. 
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CHAPTER TWO 

THE PRINCIPLES OF INTERNATIONAL HUMANITARIAN LAW 

 

2.1 Introduction 

In this chapter, the study reviewed IHL and its evolution starting from GCs and its main 

provisions associated with occupation and crimes against humanity under occupation. In 

addition to that the chapter tried to identify the main weaknesses of IHL in general and 

in particular the inability of IHL to protect innocent people in Iraq war after 2003. It 

discussed the fundamentals of human rights in wars and occupations and various 

breaches of IHL by the US and UK military forces in Iraq after the war in 2003 by 

describing each incident and connecting it with the associated law of IHL, before turning 

to the conclusion of the chapter. The researcher was able to answer the first research 

question as well as achieve the first research objective. 

2.2 Introduction to IHL 

In the 20th century, millions of civilians have had their lives shattered by armed 

conflict.209 These conflicts were often accompanied by violations of IHL and affecting 

the lives of millions of civilians, which include genocides, war crimes or crimes against 

humanity. The international community needs for special laws that control the violence 

of combatants against civilians during the time of war. Therefore, the international 

community agreed to regulate customary international rules that aim to protect civilians 
                                                           
209 Adam Roberts. "Lives and statistics: Are 90% of war victims civilians?" Survival 52, no. 3 (2010): 
115-136. 
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during armed conflicts and to protect the people from all types of violence as a result of 

international and non-international armed conflicts. These customary international rules 

are called IHL which was developed to control the catastrophic results of wars on 

civilians and killing those innocent people who are not participating in fighting and not 

defined as combatants.210 IHL also aims to protect people‘s properties who have no 

direct relationship to the military operations. The traditional doctrine was called it as the 

law of war, then, the disputes law of armed conflict before the term IHL was defined and 

abbreviated to IHL.211 

The concept of IHL has been accepted by most of the nations and got strong support 

from the international community to provide high level of protection to human rights. 

But the laws and procedures of IHL differ from International Human Rights Law 

(IHRL) as the latter is applied in peacetime and the former is applied at time of war and 

during fighting between combatants. 

IHL defines two opposite terms which are civilians and combatants. IHL uses these 

opposite terms in all Articles of the Hague convention and GCs as below:212 

1. Combatant (those who are directly or indirectly participating in a war or conflict). 

2. Civilian (those who are no involved in any war or conflict). 

IHL treaties contain no explicit reference to ―unlawful combatants.‖ This term is an 

alternative for person‘s civilians who have directly participated in hostilities in an 

                                                           
210   William V. Dunlap, R. John Pritchard, and John Carey, International Humanitarian Law: Origins 
(International Humanitarian Law) (n.p.: Transnational Pub, 2003), 23. 
211ICRC, ―What Is International Humanitarian Law?‖ International Committee of the Red Cross, 07, 2004, 
https://www.icrc.org/eng/assets/files/other/what_is_ihl.pdf (Accessed April 23, 2015). 
212  International Committee of the Red Cross, Definition of Civilians , 2005, 
https://www.icrc.org/customary-ihl/eng/docs/v1_cha_chapter1_rule5  (accessed July 4, 2014) 

https://www.icrc.org/eng/assets/files/other/what_is_ihl.pdf
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international armed conflict without being members of the armed forces as defined by 

IHL and who have fallen into enemy hands.  Article 3(1)213  states: 

―In the case of armed conflict not of an international character occurring in the territory of 
one of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a 
minimum, the following provisions: 
(1) Persons taking no active part in the hostilities, including members of armed forces who 
have laid down their arms and those placed hors de combat by sickness, wounds, 
detention, or any other cause, shall in all circumstances be treated humanely, without any 
adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any 
other similar criteria. 
To this end, the following acts are and shall remain prohibited at any time and in any 
place whatsoever with respect to the above-mentioned persons: 
(a) violence to life and person, in particular murder of all kinds, mutilation, cruel 
treatment and torture; 
(b) taking of hostages; 
(c) outrages upon personal dignity, in particular humiliating and degrading treatment; and 
(d) the passing of sentences and the carrying out of executions without previous judgment 
pronounced by a regularly constituted court, affording all the judicial guarantees which 
are recognized as indispensable by civilized peoples‖. 
 

Under IHL, civilians can have the immunity from any attack ―but this is not applicable 

in case that the civilians were playing a direct role in fighting and involving in the war in 

any form.‖214 It is acknowledged that, losing immunity for the civilians within any fight 

would happen when they are being part of the fight directly. Besides that, civilians who 

are standing against the fighters might also be criminally arrested according to the local 

law because they have participated in fight and played a role in the combat. Thus, they 

do not have the privileges and the fighter as such not being guilty in court because of 

possessing unauthorized gun who are usually known as non - privileged belligerents or 

non-lawful fighters.215  

                                                           
213 Article 3: conflicts not of an international character, convention (i) for the amelioration of the condition 
of the wounded and sick in armed forces in the field. Geneva, 12 august 1949. 
214 Sandra Fabijanić Gagro."Defining and recognizing prisoners of war in contemporary armed conflicts." 
International Journal of Social Sciences 3, no. 5 (2014): 60-78 
215  ICRC, ―International Humanitarian Law and the Challenges of Contemporary Armed Conflicts‖ 
(international Committee of the Red Cross for the 30th International Conference of the Red Cross and Red 
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2.2.1 Sources of International Humanitarian Law 

Sources of IHL are instruments, judicial texts and customary international law which its 

rules are set out in a series of conventions and protocols. The main instruments of 

modern IHL are:216 

1.  The Hague Regulations IV respecting the Laws and Customs of war on land, 18 

October 1907 ; 

2. The GC for the Amelioration of the Condition of the Wounded and Sick in Armies 

in the Field (GC I, August 12, 1949); 

3. The GC for the Amelioration of the Condition of Wounded, Sick and Shipwrecked 

Members of Armed Forces at Sea (GC II); 

4. The GC relative to the Treatment of Prisoners of War (GC III); 

5. The GC relative to the protection of  Civilian persons in Time of War (GC IV ); 

6. The Additional Protocol to the GCs relating to the Protection of Victims of 

International Armed Conflicts (Protocol I) June 8 ,1977 ;  

7. The Additional Protocol to the GCs relating to Protection of Victims of 

International Armed Conflicts (Protocol II); and 

8. Additional Protocol to the GCs of 12 August 1949, and relating to the Adoption of 

an Additional Distinctive Emblem (Protocol III), December 8, 2005. 

The Hague Regulations are generally considered to correspond to customary IHL 

binding on all states whether they have joined or not. The GCs have been universally 

                                                                                                                                                                           
Crescent, Geneva, Switzerland, 26–30 November 2007), https://www.icrc.org/eng/assets/files/red-cross-
crescent-movement/31st-international-conference/31-int- (Accessed March 2, 2015). 
216 Untied Nationals ―International Legal Protection of Human Rights in Armed 
Conflicts,‖ http://acnudh.org/wp-  (Accessed April 16, 2015)  

https://www.icrc.org/eng/assets/files/red-cross-crescent-movement/31st-international-conference/31-int-
https://www.icrc.org/eng/assets/files/red-cross-crescent-movement/31st-international-conference/31-int-
http://acnudh.org/wp-content/uploads/2011/11/HR_in_armed_conflict1.pdf
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ratified. Many of the provisions contained in these instruments and in the Protocols 

thereto are required to be part of customary IHL applicable during all armed conflicts.217  

Other international instruments on production, employment and storage of certain 

weapons are also considered as belonging to IHL, to the extent that they regulate the 

conduct of hostilities and impose restrictions on the use of certain weapons. These 

instruments include:218 

1. The Convention on the Prohibition of the use, Stockpiling, Production and 

Transfer of Antipersonnel Mines and on Their Destruction; 

2. The Convention on Cluster Munitions; 

3. The Convention on the Prohibition of the Development, Production and 

Stockpiling of Bacteriological (Biological) and Toxin and on their destruction; 

4. The Convention on the Prohibition of the Development, Production, Stockpiling 

and Use of Chemical Weapons and on Their Destruction; 

5. The Convention on Prohibitions or Restrictions on the Use of Certain 

Conventional Weapons which may be Deemed Excessively Injurious or to have 

indiscriminate; and  

6. The Treaty on the Non-Proliferation of Nuclear Weapons. 

The International Committee of the Red Cross (ICRC) plays a significant role in the 

context of IHL. The Geneva Conventions commission protections to prisoners, organize 

relief missions, help families and civilians during the time of war, and lead a series of 

humanitarian activities during international armed conflicts. ICRC also allows and offers 
                                                           
217 Jean Marie Henckaerts and Louise Doswald-Beck, ―Customary international humanitarian law. Vol. 1. 
Cambridge University Press, 2005. . 
218 United Nations Disarmament And Related Treaties. 2015. Prepared in cooperation with the Kingdom 
of the Netherlands. United Nations office for Disarmament Affairs. United Nations Publications. 
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the same services at non-international armed conflicts. The ICRC has a recognized role 

in the interpretation of IHL and application of IHL in armed conflict. It also receives 

complaints on alleged violations of human rights and contributes significantly to 

protection of millions of civilians during the time of war and occupation.219 

2.2.2 Protection of Civilians According to the Fourth Geneva Convention 

GC IV concerns the protection of civilians and victims of war during wartime 

(international and non-international) and time of occupation by a foreign power. There 

should be no confusion with GC III which deals with protection of prisoners of war. The 

fourth convention was published on August 12, 1949 and came into force on October 21, 

1950. The Convention is applicable to all persons who do not belong to the armed 

forces, do not participate in hostilities and are not in the hands of an enemy or occupying 

land.220 

The GC IV provides the protections to the following groups of people. 

1. civilians so that they are protected from violence, intimidation, insult; as well as 

to grant  honor, family rights and religion to them; 

2. injured, sick, old and pregnant people;  teenagers; and  personal belongings; 

3.   detained citizens who became prisoners of war.  

4. families togetherness and ask children to accompany their parents; and 

5. medical staff like doctors, nurses and ambulance services and they can possible 

enjoy extra protection under Red Cross.   

                                                           
219 Yves, Sandoz. ―The International Committee of the Red Cross as guardian of international 
humanitarian law." (1998).  
220 ICRC, ―TREATIES AND STATES PARTIES TO SUCH TREATIES‖ 
https://www.icrc.org/IHL(Accessed May 13, 2015). 

https://www.icrc.org/IHL
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In this light, Respondent 5221 said that in reality, the current instruments provided in GCs 

are not enough to implement IHL which matches with the opinion of other academics 

who confirmed this conclusion as well. He gave an example of the war in Iraq after 2003 

where the international community was completely unable to protect Iraqis from the US 

and British invasion and a large number of human rights violations happened inside Iraq 

without any feasible protection from the UN, even though HRW submitted many reports 

to the UN, all was on just on papers without effective procedures from the SC to protect 

lives of the Iraqis. He also found that the protocols of the GC IV on Civilians, 1949 and 

its commentary did not provide a clear standard for determining the state occupation, 

and how to consider lives of people and their protection during an occupation. This is a 

significant weakness as he emphasized. He noted that the criteria for determining 

occupation state is described in a very general way without feasible criteria to determine 

when an occupying country must follow the rules and implement IHL. In principle, any 

country that is occupied by another country and does not implement IHL shall, therefore, 

face consequences from the SC or the UN.  

Thus, the GC IV does not provide protection to civilians who are discriminated against 

because of their race, religion or political persuasion. Although it is clearly specified 

under Article 27 of GC IV that ―Women shall be especially protected against any attack 

on their honour, in particular against rape, enforced prostitution, or any form of indecent 

assault,‖ the war criminals still carried out their criminals acts defined under IHL. 

Article 13 encompasses all the populace of the countries at war without adversely 

affecting anyone regardless of nationality, race, political opinion or religious affiliation 

                                                           
221 Respondent 5. Personal interview (email), September 25, 2015. 
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for the purpose of easing the hardships triggered off by the armed conflicts. Protecting 

civilians is the most important definition in this convention because many of the 

provisions adopted by the GC IV are mainly applicable to the protected persons. Article 

4 identifies the persons under protection as persons who are under the protection of an 

agreement, in some time or moment, within any form or situation being captured or 

fallen in the hand of an opponent party within military fight, or being subjected to an 

authority of foreign occupation that happens to their land. Nevertheless, the article 

excludes nations or countries which have not committed to this agreement as well as 

people of neutral countries or allied countries which have diplomatic relations with the 

state that becomes under their demonstration.  

The GC IV stipulates more details on the treatment of protected persons in an occupied 

territory. Meanwhile, Article 32 indicates that ―a protected person should never be 

subjected to physical suffering or extermination, and emphasizes that the occupied 

power should ensure no physical abuses or extermination for protected persons who are 

in their custody.‖ This prevention applies not only to killing, torture, physical 

punishment, injury and scientific or medical experiments. All the prohibitions of 

physical punishment and physical abuse in Article 32 are to provide protection against 

the alternative definitions of torture.  

The foundation of the GCs system is based on the principle that persons who are not 

actively engaged in warfare should be treated humanely. A number of practices, ranging 

from the taking of hostages to torture, illegal executions and reprisals against persons 

protected by the Conventions, are prohibited. In addition, a series of provisions related 

to more detailed points such as the standard of care of prisoners of war, prohibition of 
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deportations and indiscriminate destruction of property in occupied territory are clearly 

specified too.  In 1977, two Additional Protocols to the 1949 Conventions were adopted. 

2.2.3 Protection Guaranteed Under Two Additional Protocols of 1977 

The international community believed that additional laws needed to be added to GC 

IV to confirm and develop the provisions that protect the civilian victims in time of 

war. Therefore, the international community was of the view that all articles 

contained in the GC IV and Protocol I of 1977 shall be made fully applicable, 

regardless of situations and conditions, to all civilians so that they could receive 

protection from the provisions of the aforementioned Convention and Protocol 

without distinguishing who started the war or what is its nature is.222 

The Additional Protocol I is related to the protection of victims of international 

armed conflicts which points out that the fighting parties in the conflict should be 

distinguished between combatants and civilians as well as between military 

objectives and civilian objects. Hence, IHL explicitly requires combatants to direct 

their operations only against military objectives.223 It is specified as follows: 

1. ―Attack‖ means any human activity that involves the use of violence on another 

party irrespective of whether it is a criminal act or is used as a defence.  

2. The items of these terms are applicable to all different attacks in any region that 

might happen at national provinces that belong to one of the conflict parties, which 

become under the control of the opponent party. 

                                                           
222 Bouvier and  Sassòli, "HOW DOES LAW PROTECT IN WAR?". 
223 Article 49 of the  Geneva Convention Additional Protocol I  1977 
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Article 44 of Geneva Convention 1977 further defines combatants as found in Article 

43, as those who fall into the power of an adverse party shall be a prisoner of war. 

While all combatants are obliged to comply with the rules of international law in armed 

conflict, violations of these rules shall not deny a combatant of his right to be a 

combatant. 

Besides, Respondent, 2 224  highlighted that Article 44(3) gives emphasis on the 

protection of civilian population from any acts that lead to hostilities against civilians. 

This article also clarifies without any doubt that all combatants, whether they are locals 

or foreigners, are obliged to distinguish themselves from civilians during any combat in 

order to avoid killing the civilians by error. 

The researcher was in view that there is weakness in the obligations stated in Articles 43 

and 44, where the interpretations of the law have multiple meaning. To illustrate, IHL 

allows the right of a combatant to be a combatant and he can somehow violate the rules 

of IHL as mentioned above. Then at the time of occupation, the soldiers of occupying 

power can be considered as combatants as defined in IHL and they can have immunity 

from prosecution if they breach IHL and committing crimes against humanity and 

violation of human rights. Hence, the researcher suggested that the texts in Articles 43 

and 44 should be amended in order to precisely define the right of combatants to fight 

other combatants and not to violate HR and stay immune from legal prosecution 

according to IHL. This is in reference to the large number of documented incidents of 

HR violation to Iraqi civilians between 2003 to 2012. 

                                                           
224 Respondent 2. Personal interview (email), October 24, 2015. 
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In the same context, Respondent 4225  argued that in many known incidents where  Iraqi 

civilians were killed, the US soldiers claimed that they were carrying out military raids 

against Iraqi resistance and the death of the Iraqi civilians was incidental or their 

presence in the place of the military operation was due to chance. In fact, they still 

randomly killed the Iraqi civilians who were passing by or present in the operation place 

by chance even though they know that these people were non-combatants. Despite 

Article 44 (3) of IHL clearly states that recognizing civilians is a mandatory, there were 

some cases which a military fighter, could not recognize himself, but he supposed to 

keep his position as a military fighter and held weapon openly. 

Article 44 stipulates that: 226 

―In order to promote the protection of the civilian population from the effects of 
hostilities, combatants are obliged to distinguish themselves from the civilian population 
while they are engaged in an attack or in a military operation preparatory to an attack. 
Recognizing, however, that there are situations in armed conflicts where, owing to the 
nature of the hostilities an armed combatant cannot so distinguish himself, he shall retain 
his status as a combatant, provided that, in such situations, he carries his arms openly‖; 
a. During each military engagement; and 
b. During such time as he is visible to the adversary while he is engaged in a 
military ―deployment preceding the launching of an attack in which he is to 
participate.‖ 
 

It is evident that the above provision of Article 44 still gives a wide area of authority to 

combatants to use arms in hostility situations. It is hard to precisely distinguish civilians 

from combatants as mentioned in this Article, which gives the right to open fire on 

civilians without control if civilians are in the same place of hostility. It is worth to 

mention here the incident that happened in 2006 in Baghdad when Blackwater Security 

                                                           
225 Respondent 4. Personal interview (email), November 8, 2015. 
226 Article 44 of the Protocol I, 8 June 1977. 
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Company opened fire on civilians in their cars and killed them all because of a hostile 

situation with Iraqi resistance.227 None of the security guards have been prosecuted for 

killing innocent civilians. 

According to Respondent 1, 228  he confirmed that IHL has been breached in many 

situations and incidents in Iraq. He gave an example of the tragedy of 2007 after 

indiscriminate firing was open by staff of an American private security company, 

Backwater, on Nisour Square in Baghdad that killed many Iraqi civilians. He opined that 

this incident was a strong evidence of breaching Geneva Additional Protocol 1977 

including Article 44 to recognize the difference between defence procedures from 

offence procedures. However, the US does not recognize such differences it usually does 

not give consideration to the defence procedures of the security guards to be military 

fighters.  

IHL indicates in Article 44 that any combatant who falls into the power of an adverse 

party and does not engage in an attack or in a military operation preparatory to an attack, 

shall not forfeit his rights to be a combatant and a prisoner of war by virtue of his prior 

activities, as well as to the types of persons said in Article 13 of the First and Second 

Covenants which all individuals of the military tropes of the fighting parties, as clarified 

in Article 43 of this term, might be qualified for being protected by the terms of these 

covenants in case that they were injured or ill. The Second Covenants, however, refers to 

ships which wrecked in the sea. 

                                                           
227 David, Johnston,  and John M. Broder. "FBI says guards killed 14 Iraqis without cause." New York 
Times 14 (2007). 
228 Respondent 1. Personal interview (email), September 1, 2015. 
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The GC III stipulates that any uncertainty or chance for any fighter to be qualified to 

have war prisoner status, he is supposed to continue having that status under the 

protection of the IHL till a competent tribunal make decision about his statute, but the 

man who participated in fight and been captured by the hand of the other opponent party 

he should be considered as war prisoner, so that he must be under the protection of the 

international law.229 

Nevertheless, the US and UK forces did not comply with the provisions of the Geneva 

Convention‘s Additional Protocol of 1977 which specifies that if a person is captured by 

an opponent and is not treated as a prisoner of war but instead is charged for committing 

an offence that rises from hostilities, the said person can insist that he is a prisoner of 

war before a court of law and the said court can then determine his statute. It is 

preferable that the process to determine the captured person‘s prisoner of war status by a 

court of law is done before the trial for the alleged offence commences.230 The terrible 

abuses of prisoners in Abu Ghraib prison was obvious evidence that the US and British 

forces including government officials did not comply with IHL.  

In addition to the above, IHL provides full protection as stated in the GCs Additional 

Protocol of 1977 for persons who participate in the hostilities, and are not captives of 

conflict between the two parties or do not involve in a war then, these persons can 

benefit from the humanitarian treatment as prescribed in the GC IV and they shall be 

protected by the rights contained therein at all times. 231 

                                                           
229 Article 45 of the GC III 1944. 
230 Ibid  
231 Center for Economic and Social Righst. 
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Unfortunately, the reality of the conditions mentioned above was completely opposite to 

that. According to an academics respondents, although IHL has unmistakably explained 

that fighters should not direct their weapons to civilians or non-combatants for they do 

not have weapons to defend themselves, still it was ignored by the US and UK soldiers. 

Thus, the researcher concluded that IHL helps to prevent any kind of inhuman conducts 

by occupying authorities that will cause harm or injury to local people, especially 

women, children and the elderly because they must be protected from fear of war. No 

doubt, this distinction is part of HRs as to provide effective protection to civilians. The 

law of IHL in Articles 6, 44, and 45 of GC III explain all non-human conducts against 

civilians. 

2.2.4 The Laws of International Humanitarian Law 

HR can suffer damage both in times of peace and war hence, IHL has to be applied 

during armed conflicts. IHL follows two sets of rules: 232 

1. The International Law of Human Rights 

2. International Humanitarian Law 

The above two laws are considered sources of conventional obligations during armed 

conflicts. The Committee of Human Rights (HRC) in its general comment No. 29 (2001) 

and No. 31 (2004) pointed out that the International Covenant on Civil Rights and policy 

is also applicable to situations of armed conflict to which the rules of IHL are 

relevant.233 

                                                           
232 ICRC, ―What Is International Humanitarian Law?‖  
233 UN Human Rights Committee. "General Comment No. 29: States of Emergency (Article 4)." UN Doc. 
CCPR/C/21/Rev 1 (2001). 
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Modern IHL has three branches:234  

2.2.4.1 Law Governing the Conduct of Combat 

They are rules that govern how combats should be carried out and forbid raids on 

unguarded cities or villages, houses or structures occupied by private citizens. 235 

Buildings for religions purposes, education, medical treatment or philanthropic purposes 

should not be raided.236 Other actions that are also forbidden by the said rules include 

looting, the holding of a person as a security, ―giving no quarter‖ or ―taking no 

prisoners‖ orders, and terrorizing and creating fear among the general public.237 Any 

military campaigns against enemy forces should not cause disproportional incidental 

loss of civilian lives and such campaigns should also not target civilian facilities.238 

2.2.4.2 Law Governing Treatment of Persons Affected by War  

 The rules, dealing with soldiers who are sick, injured or prisoners of war strictly forbids 

their opponents from launching military raids against them. On top of that, civilians and 

healthcare facilities including for the transportation of patients or medicine should also 

not become targets of military attacks as well as  and healthcare providers.239  The 

healthcare providers and civilians cannot be arrested because they are providing or 

giving medical treatments to sick people or wounded combatants.  In addition, children 

should be given special care and should not be employed to work in any capacity. 

Buildings belonging to all religious denominations, academic institutions and similar 

                                                           
234 Human Rights Committee and others, ―General Comment No 31 on the Nature of the General Legal 
Obligation Imposed on States Parties to the Covenant,‖ UN Doc CCPR/C/21/Rev 1 (2004): 15-19. 
235 Article 25 of the Hague II July 29, 1899 
236 Article 27 of the Fourth Hague Convention (Laws and Customs of War on Land) October 18, 1907. 
237 Common Article 3 of the four Geneva Conventions of 1949 and Additional Protocols I and II 
238 Article 14 of the 1977 Additional Protocol II  
239 Article 3(1) of the Geneva Conventions, 
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facilities are also prohibited targets.240 Both parties of the conflict must provide medical 

care to wounded combatants and search for dead soldiers and identify them quickly.241 

Torture (including rape) and inhumane treatment are prohibited at all times. Occupying 

powers are obliged to restore and maintain, as far as possible, public order and safety 

and must also respect the fundamental human rights of the territory's inhabitants, 

including refugees and other non-citizens.242 

2.2.4.3 Law Governing Weapons 

The rules of this law prohibit weapons that: (1) cannot be contained to the  field of 

battle; (2) are not or could not be deactivated after the war is ended; (3) cause undue 

suffering or extreme wound; or (4) give rise to excessive damage to the environment. 

Details of treaties on weapons prohibit bacteriological, toxic gases, chemical, biological 

or toxic weapons; undiscriminating or extremely injurious weapons, nuclear weapons, or 

undetectable fragments weapons. Weapons that are not otherwise indiscriminate might 

not be extensively used.243 

The law governing the conduct of combat and weaponry is frequently referred to as 

―The Hague Law‖ because the most important multilateral treaties relating to combat 

were drafted at conferences held in the Hague, Netherlands. Humanitarian law 

governing treatment of victims of armed conflict is now referred to as ―Geneva Law‖ 

because of the important multilateral treaties drafted at similar conferences held in 

Geneva, Switzerland. Rules governing military occupation are considered by the Hague 

                                                           
240 Article 14 of the Geneva  Convention III 
241 Article 12, of the Geneva Convention II, 1949. 
242 common Article 3 of the Geneva Conventions and Article 14(1) of the Third Geneva Convention 
243

 Yeung Sik Yuen. Human rights and weapons of mass destruction, or with indiscriminate effect, or of a 
nature to cause superfluous injury or unnecessary suffering. UN, 2002. 
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and Geneva laws. Humanitarian law governing weapons includes the Hague Law, 

Geneva Law, customary law and numerous specific treaties banning weapons. Therefore 

humanitarian law is both customary and treaty-based. 

Consumers for Peace244 stated that the UK and US overlapping and multiple breaches of 

IHL which occurred throughout their occupation of Iraq. It is claimed that the failure to 

provide suitable safety for civilians‘ failure to rebuild the social and civilian 

infrastructure and the choices of tactics and weapons which have been used in military 

operations are all found to be war crimes. Their study outlined the three branches of 

modern IHL as follows: 

1. Law governing the conduct of combat prohibits attacks on undefended civilian 

population centers, dwellings or buildings pertaining to religion, art schooling, 

medical care, or charitable purposes. The use of tactics to terrorize the civilian 

population is also prohibited. Meanwhile, military operations targeting opposing 

military forces should not result in civilian casualties. The prohibition is also 

extended to attacks against facilities such as dams, nuclear facilities, or other 

installations that may create danger to the civilian population as well as 

indiscriminate methods or means of warfare. Starvation of civilians as a military 

tactic and attacks against food and water sources which prevent the civilian 

population from being provided with food and water and necessary medical care 

                                                           
244 Consumers for peace. ―War Crimes Committed by the United States in Iraq and Mechanisms for     

Accountability‖ with the advice of Karen Parker. Oct.10, 2007. 
http://www.brusselstribunal.org/pdf/war_crimes_iraq_101006.pdf 
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for survival are included in the prohibition methods and means of war that affect 

the natural environment are also prohibited. 

2. Law governing weaponry prohibits weapons that cannot be contained to the legal 

field of battle, cannot be deactivated when the war is over; cause superfluous 

injury or undue suffering and cause undue harm to the natural environment. 

Weapons that can produce poisonous or other gases like bacteriological, 

biological, chemical or toxic weapons; nuclear weapons; indiscriminate or 

excessively injurious weapons, or weapons with undetectable fragments are also 

prohibited. 

3. Random killing, torture or inhumane treatment; random killing causing great 

suffering or serious injury to body or health of civilians; unlawful detention, 

deportation or transfer of a civilian; unlawful transfer of a civilian; denying 

civilians of fair trial rights; hostage-taking; and wanton destruction and 

appropriation of property are violations specifically determined in the GCs to be 

grave breaches and automatically war crimes. 

Thus, the US and British forces acts that used massively destructive weapons that 

indiscriminate in their targets were clear violations of the modern humanitarian law. 

When the US and UK occupied Iraq, they used extreme weapons in Iraqi towns and 

cities, as well as deployed massively powerful 500 and 1,000 pound bombs in urban 

areas to target small pockets of resistance fighters which killed thousands of civilians 

living in these towns.245For example, the weaponry used against the civilians in Fallujah 

city (North Baghdad) was vast beyond the limits of IHL where firepower was used 

                                                           
245 Ibid.  
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intensively from air to ground and fires from AC-130s weapons supported the ground 

troops to fight resistance pockets in Fallujah and were used randomly. These large 

weapons were designed primarily for battlefield but they were used in a city occupied by 

civilians and combatants, which led to arguments by various human rights 

organizations.246 

Respondent 13,247 who was from Fallujah, described the behaviour of the American 

soldier as unethical and inhuman because during the war in Fallujah in 2005, the city 

suffered damage to its buildings and infrastructure. It was the second battle of Fallujah 

after the invasion of Iraq and the fall of Baghdad in 2003. It was estimated at 90% of the 

facilities and buildings of the city damaged 

The basic rules of IHL are indicated below:248 

1. Persons who are hors de combat (outside of combat) and those who are not taking 

part in hostilities in situation of armed conflict (e.g., neutral nationals) shall be 

protected in all circumstances. 

2. Those who have been injured or ill must be given medical care and under the 

protection of the fighting party who captures them; the Red Cross or Red Crescent 

emblems must be highly respected as protection sign.  

3. The individuals who have been captured should be under the protection of any 

kind of violence, and they have the rights to do correspondence with their relatives 

and families to relieve them.  
                                                           
246 Ibid.  
247 Respondent 13. Personal interview (Face to face "UNHCR" U.N in the Malaysian capital Kuala 
Lumpur), October 21, 2015. 
248Jean de Preux, ―The Geneva Conventions and reciprocity‖, IRRC, No. 244, January-February 1985, pp. 
25-29.  
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4. No one shall be subjected to torture or to cruel, inhumane, or degrading treatment 

or punishment. 

5. Parties to a conflict do not have an unlimited choice of methods and means of 

warfare. 

6. The fighting parties should recognize the combatants from normal civilians at all 

times, and the attack must be headed directly only on the military targets. 

Under IHL, states shall have the essential obligation regarding guaranteeing the 

fundamental needs of regular citizens and non-military personnel populaces under their 

control.249 In any case, if states cannot or do not seem tending to meet these obligations, 

IHL shall provide help activities throughout different representatives.250 For example, 

humanitarian associations can be subjects to the protocol of the related states.251 To 

perform their main goal, humanitarian associations have to have fast and immediate 

access to the people who have been affected. The access of the humanitarian support is 

under the condition of the well managing plans, well evaluation for the needs of the 

people in the region, the well monitoring and conducting to ease the implementing of the 

procedures to make sure that the operations are going on properly.252 

It is evident that the US occupation forces in Iraq have violated the HR in every sphere, 

including the health sector, and failed to assure admission to healthcare and to preclude 

the prevalence of communicable diseases. Even at the present, the health infrastructure 

                                                           
249 Article 23 (cited in Vol. II, Ch. 17,  361) of the Fourth Geneva Convention 
250 Michel Veuthey"Implementing International Humanitarian Law: Old and New Ways." In Human 
Rights Protection in the Field, pp. 87-118. Brill, 2005. 
251 Article 70(2)  of the Additional Protocol I. 
252 ICRC, ―International Humanitarian Law and the Challenges of Contemporary Armed Conflicts‖ 
(international Committee of the Red Cross for the 30th International Conference of the Red Cross and Red 
Crescent, Geneva, Switzerland, 26–30 November 2011), p23 https://www.icrc.org/eng/assets/files/red-
cross-crescent-movement/31st-international-conference/31-int- (Accessed March 2, 2015).  

https://www.icrc.org/eng/assets/files/red-cross-crescent-movement/31st-international-conference/31-int-
https://www.icrc.org/eng/assets/files/red-cross-crescent-movement/31st-international-conference/31-int-
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in Iraq is in very bad shape with poor sanitary conditions in hospitals, tremendous 

shortages of medical devices, medical staff, drugs, portable water and sanitation 

systems. It is a total failure to performing their responsibility in protecting the HR of 

Iraqi nationals in terms of health, hygiene, and life that resulted in the withering of the 

Iraqi people.253 

Al‐Azzawi254 highlighted that the protocol of the Hague Convention clearly states DU 

weapons are illegal, and 1925 Protocol on Gases and Protocol I of the 1983 Convention 

on ―conventional‖ weapons prohibit non-detectable fragments and indiscriminate 

weapons. He concluded that IHL has been gravely breached by the US and UK in 

occupying Iraq as in Article 2 of each of the Four Geneva Convention of 1949 and 

Articles 42-56 of the Hague Regulations, became they failed to protect life, health and 

safety of the civilian population of Iraq. In addition, they also breached Article 54 of 

Additional Protocol I for failing to ensure basic human needs. The breach included 

Articles 18-23, 55 and 56 of GC IV because of the breakdown of Iraq‘s medical 

infrastructure and continuous attacks on hospitals which who considered as carrying out 

military operations against medical facilities, personnel or vehicles. Furthermore, 

economic conditions, unemployment and deterioration of women‘s rights and living 

conditions became worse. The children‘s rights of a secure life were also violated. 

Civilians‘ illegal detention was at large scale and the use of torture and abuse of basic 

HR of detainees were rampant. 

                                                           
253 Jassam, Ayub and Azmi ―THE VIOLATION OF HUMAN RIGHTS‖ 
254  Souad. Al‐Azzawi, ―Crimes of the Century: Occupation and Contaminating Iraq with Depleted 
Uranium,‖http://www.brusselstribunal.org/pdf/DU‐Azzawi.pdf (Accessed April 1, 2015). 

http://www.brusselstribunal.org/pdf/DU%E2%80%90Azzawi.pdf
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2.2.5 The Principles of the Protection of Civilians under IHL 

The laws of human rights and IHL have different rules concerning the organization of 

human rights law as well as different categories that organize the responsibilities, 

obligations, and legally binding rule for the states to protect human rights. Both laws 

contain special provisions for protection of individuals and specific groups of people 

who are  particularly vulnerable to violations of their rights including in armed conflict. 

Despite their differences, the two plans are increasingly widely regarded as imposing 

obligations on both state and non-state actors, even if it is under conditions and at 

different degrees to protect. 255 

The Council of Human Rights stated in Resolution 9/9256  that the IL and IHL are 

completing each other so, must be equal in protecting human rights, thus, the law of 

human rights protection must be applicable in the cases of military fight.257  

Despite the law of human rights and IHL have different historical origins and doctrinal 

sources, they definitely share the same goal which is protecting all individuals and both 

of them were developed on the basis of respecting human life and well-being and human 

dignity.258 

                                                           
255 Ian Brownlie, Principles of Public International Law, 6th ed. (Oxford: Oxford University Press, 2003)  
256  Human Rights Council, ―Resolution 9/9. Protection of the Human Rights of Civilians in    Armed 
Conflict,‖http://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_9_9.pdf  
(Accessed November 8, 2015). 
257 Untied Nationals ―International Legal Protection of Human Rights‖.  
258  United Nations, ―International Tribunal for the Prosecution of Persons Responsible for Serious 
Violations of International Humanitarian Law Committed in the Territory of the Former 
YugoslaviaSince1991.,‖http://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf (Accessed 
November 8, 2015).  

http://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_9_9.pdf
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Legally, both are rooted in a series of international instruments that have been reinforced 

and supplemented by customary international law.259 

In addition, certain violations of IHR and IHL are punishable by international criminal 

law national so, other sets of standards such as the Rome Statute of the ICC could also 

be applied. 260 The International Criminal Law and Criminal Justice for War Crimes give 

effect to international humanitarian law, for they contribute to clarify and develop the 

rules. They are also similar to other plans such as international refugee law and national 

law. 

In the following sections, the principles of IHL and the law of Human Rights are 

presented: 

2.2.5.1 State Level 

The GCs impose certain obligations on states and its forces in an armed conflict; IHL 

also imposes an obligation on states to respect HR rules and to prosecute criminals who 

commit crimes at the state level against civilians and their properties. The responsibility 

of state towards its citizens should comply with the rules and IHL.261 

2.2.5.2 Non-state Level 

The International criminal law recognizes that individuals can be responsible for 

international mass violations of human rights and breach serious IHL that constitute 

crimes against humanity, war crimes or genocide. Similarly, it is generally accepted that 

                                                           
259  Diane Marie, Amann . "Benchbook on International Law." (2014). 
260  Human Rights Council, ―Resolution 9/9. Protection of the Human Rights of Civilians in Armed 
Conflict,‖http://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_9_9.pdf (Accessed November 
8, 2015). 
261 Ibid. 
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IHL on non-international armed conflict, in particular the provisions of Article 3 of the 

GCs and, where applicable, those of Protocol II, is applicable to all in the parties to the 

conflict, whether state or non-state armed groups.262 

Moreover, it is also known that the rules of customary IHL relating to armed conflicts 

are not of an international character like the principles application of distinction and 

proportionality to non-armed groups state. 

In terms of international obligations to human rights,263 it is, therefore, clear that the 

application of the rules on human rights to non-state actors is particularly relevant 

whenever they exert some control over a territory and a given population. As IHLis to 

give rights and protections fundamental to human, hence, non-state armed groups are 

urged to increasingly respect these protections.264 

The researcher concluded that forcing the international organizations of human rights to 

apply IHL requires a concrete examination of the distribution of powers. When these 

international organizations of human rights are allowed to use force through the troops 

made available by their Member States, it is often difficult to tell which of the 

organization or its members are the recipient of the relevant rights and obligations. 

 In addition to that, when an international organization authorizes states or another 

international organization to use military force, it must ensure that the relevant rules of 

human rights will be applied properly and that adequate implementation measures will 

                                                           
262 Article 3 of the GCs (common) 
263 Security Council, ―Resolution 1894 (2009),‖ 
http://www.unrol.org/files/Security ( November 8, 2015). 
264 United Nations Human Rights Council, ―A/Hrc/2/7 2 October 2006‖ (Implementation Of General 
Assembly Resolution 60/251 Of 15 March 2006 Entitled ―Human Rights Council‖, New York, 2 October 
2006). 
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be adopted. Those obligations come from the customary rule conventional under which 

both states and international organizations are required to respect and ensure respect for 

IHL in all circumstances. 

2.2.5.3 Protection of Civilians  

IHL focuses on particular aspects like providing protection for civilians from the 

dangers of military operations. IHL emphasises that in the interest of protecting the lives 

of people and innocent civilians, parties in an armed conflict do not have complete 

freedom to choose the mode of warfare. The first Geneva Protocol of 1977 indicates the 

base and essential regulations to ensure public protection from the effects of fighting 

during war and occupation by international forces. Article 1(4) regards armed conflicts 

as resistance against oppression by colonial powers, foreign occupation or apartheid 

governments and they are equivalent to international conflicts, which reads as follows: 

 ―Parties in the conflict or war shall distinguish between the civilian population and 
combatants and between civilian objects and military objectives and accordingly shall 
direct their operations only against military objectives. In order to ensure respect for and 
protection of the civilian population and civilian objects.‖ 

 
The war in Iraq is an evidence of breaching of human rights law as stated in Article 1(4) 

in order to stop killings and tortures committed against civilians and ask fighters to 

distinguish between the civilian population and combatants during attacks. The 

fundamental of human rights in wars and occupations is protecting the population from 

the effects of the war which is the biggest achievement in IHL. The full chapter in the 

First Geneva Protocol of 1977 265 is a significant law that regulates the protection of 

                                                           
265  The texts of the protection of civilians concentrated in Part II of the Fourth 1949 Geneva Convention, 
which  was developed in Part IV of Protocol I 1977. 
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human rights and protects the civilian population during the time of war and occupation. 

The protocol also provides the protection for children, women and elderly people, and 

all civilians who do not take part in fighting. There are special measures to protect 

children against the dangers of military operations which continue to kill and damage 

several generations.266 Therefore, it is important to clarify the main principles of IHL 

that are stated in the Geneva Protocols of 1977:  

a. Distinction between combatants and non-combatants. 

b. Prohibition of attacks against those hors de combat. 

c. Prohibition on the infliction of unnecessary suffering. 

d. Principle of proportionality. 

e. Notion of necessity. 

f. Principle of humanity. 

Each basic principle should be found within the specific rules and norms of IHL itself, 

and the principles may also help in the interpretation of the law when legal issues are 

unclear or controversial. Depending on the issue, the balance between the principles and 

interest shifts. For example, during hostilities, military necessity may limit the notion of 

humanity by allowing for destruction, but in other situations such as the protection of the 

wounded and sick, the principle of humanity is at the heart of the legal rules. 

1) Distinction between Combatants and Non-combatants. 

According to an uncontroversial principle of customary IHL, parties to an armed conflict 

must distinguish between the civilian population and combatants and between civilian 
                                                           
266 Abu Al Amaam Hiba, the situation of children in armed conflicts in international humanitarian law, 

Childhood and Development magazine, No. 9, folder 3,  2003, p. 111-129. 
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objects and military objectives during attacks.267  In order to spare civilians and the 

civilian population from hostilities and their effects, it is essential to define who and 

what may be attacked. The first rule regarding attacks (by acts of violence) is that the 

intended target must be a military objective.268 

In the same context, from an IHL standpoint, there are certain distinctions that should be 

made between military and non-military objects and objectives.  

It is, therefore, important to shed light on certain IHL requirements before concluding 

any assessment on the decapitation strategy employed by the US led coalition forces. 

A. It is important to assess whether the targets served any military objective.269 As per 

an IHL requirement, it is of vital importance to distinguish between combatants and non-

combatants and to make sure not to target non-combatants. Non-combatants will be 

deprived of the protection afforded to them only if they directly participate in hostilities. 

Article 51 of Additional Protocol I which is regarded as CIHL states the following; 

i. The normal people and the civilian individuals must not be military targets 

during fight. The violence threats and acts that might spread panic and unsecure 

feeling among the people and civilians are totally forbidden and prohibited. 

ii. Civilians shall enjoy the protection afforded by this section, unless and for such 

time as they take a direct part in hostilities.270 

According to Article 50 of the Additional Protocol I, a person who does not fall under 

the category of combatants, as defined Article 4 of the GC III and Article 43 of 

                                                           
267 Articles 48, 51(2) and 52(2) of the Additional Protocol I 
268 Bouvier and  Sassòli, "HOW DOES LAW PROTECT IN WAR?". 
269 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of 
Victims of International Armed Conflicts (Protocol I), 8 June 1977, 
http://www.icrc.org/ihl.nsf/full/470?opendocument. (Accessed January 8, 2015) 
270 Ibid  
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Additional Protocol I, is recognized as a civilian and should not be targeted under any 

circumstance. Meanwhile, combatants include members of armed forces, militia and 

volunteers. 

2) Prohibition of Attacks on the Civilian Population and Civilian Objects 

The First Geneva Protocol of 1977 set constraints in order to restrict the fighting parties 

from attacking civilians so that they can be protected from the effects of fighting, can 

enjoy general protection against dangers arising from military operations and can stay 

away from the dangerous consequences of war under the following rules:271 

i. Civilian population should not be a target of attack, and is prohibited from acts of 

violence or threat; the main objective is not to spread panic among the normal 

individuals and civilians. 

ii. The normal people and civilians must be protected as provided by this 

Protocol,272 except if they have a direct involvement in the conflicts. 

iii. All the aimless attacks which are not aimed at the military targets are restricted 

as well as all the attacks which use means of fighting that have unlimited impacts 

and might harm the civilians are also prohibited. 

The main discrimination rules pertaining to civilians during attacks wars are follows: 

i. Attack by bombardment or by any methods or means that deal with a number of 

obvious military targets, located in a city, town, village or other areas containing 

a similar number of civilians or civilian objects as a military target. 

                                                           
271Abdul Salam Jaafar, "principles of public international law." Fourth Edition.1995, p853, 
     http://www.childprotectsyria.org (Accessed January 2, 2015) 
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ii. Attack which may be expected to cause incidental loss of civilian life, injury, or 

damage to civilian objects or a combination of weapons that cause losses and 

excessive damages in relation to what is expected to result in a concrete and 

direct military advantage. 

iii. Reprisals attacks against the civilian population. 

iv. It is not allowed to invoke the reason for attack is the presence of combatant 

movements within a place or region that is isolated for the civilians and have 

been immunized from the operation of military conflicts, in particular to cover 

the military operations or using the civilians or the civilian objects as shields 

from the attacks of the opponent. 

The invasion of the US and UK forces and the security forces of the Iraqi governments 

after 2003 reflected the forces' law commitments in protecting the rights of the Iraqi 

civilians. Also, they failed to provide the best quality of civilians‘ basic right such as 

health and security that caused terrible consequences to the lives of the Iraqi citizens. 

Different reports from of human rights organizations showed that the US and UK forces 

in Iraq committed terrible violations of human rights law like the attack of the US army 

in April and November 2004 against Fallujah City where the attacks went directly 

against the civilian population. They also used white phosphor in those attacks and the 

troops prevented the civilians to reach hospitals.273 Some reports stated that the US and 

UK forces even used weapons such as toxic weapons and weapons which contained 

depleted uranium or white phosphor as well as cluster bombs in the civilian areas 
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without taking any actions or making procedures to limit the harms caused by the 

weapons the civilians.274 It was also reported that the use of these weapons caused 

deaths to a significant number of civilians as well as critical impacts on humans‘ health 

even after the war.275 Besides, it is well established that the US military committed 

abusive treatment against Iraqi detainees at Abu Ghraib and other prisons such as 

physical abuses and humiliation which constituted torture and inhumane treatment.276 

2.3    The Evolution of International Humanitarian Law 

The law of war was born from a confrontation between armed forces on the battlefield. 

Until the mid-nineteenth century, it was only customary rules and was respected as it 

existed from time immemorial and met a civilization requirement.277
 All the human 

rights of civilizations are formulated in special rules to limit the level of violence against 

them as well as to control violence during the time of war.  The implementation of IHL 

is subjected to the approval of the independent States and the consent of States, Hugo 

Grotius and other founding fathers of IHL like Francisco de Vitoria and Alberico Gentili 

who designed the foundations for international law. Based on the natural law they paved 

the way which allowed the rights to acquire universal dimensions, become applicable in 

time of peace or in time of war and be capable to transcend cultures and civilizations.278 

                                                           
274  Human Rights Watch report, ―U.S. Using Cluster Munitions in Iraq,‖ 
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The first laws of war were proclaimed a few millennia before by great civilizations as 

Hammurabi; King of Babylon established these laws to prevent the strong from 

oppressing the weak.279 Even many ancient texts such as the Mahabharata, the Bible and 

the Holy Quran contain rules advocating respect for the opponent. One of the ancient 

texts described the code of warfare which regulated protection and was written towards 

the end of the 13th century when the Arab ruled Spain for centuries. The Geneva 

Convention of 1864, in the form of a multilateral treaty, organizes and reinforces 

ancient, fragmentary and scattered laws and customs of war protecting the wounded and 

medical staff.280 

From the beginning of warfare to the advent of contemporary humanitarian law, over 

500 cartels, codes of conduct, covenants and other texts designed to regulate hostilities 

have been recorded.281 They include the Lieber Code, which came into force in April 

1863 and is important in that it marked the first attempt to codify the existing laws and 

customs of war.282 Unlike the first Geneva Convention (adopted a year later), however, 

the Code did not have the status of a treaty as it was intended solely for Union soldiers 

fighting in the American Civil War.283 The Lieber Code was signed by then the US 

President Abraham Lincoln on April 24, 1863 was a statement to the troops of the 

Northern states during the American Civil War from 1861 to 1865, was the first written 
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set of rules in history with guidelines for warfare and many of its laws included in IHL 

later. The Lieber Code, later formed the basis for a corresponding Field Manual of the 

American armed forces. Although the rules contained in the Lieber Code bind only on 

the Union troops only during the Civil War, they have significantly influenced the later 

development and codification of IHL of war.284 

In the 19th century, two men played an essential role in the creation of IHL: Henry 

Dunant and Guillaume-Henri Dufour. These men played significant roles in establishing 

the IHL where Dunant came with the idea of ‗A memory Solferino‘ which was 

published in 1862 while General Dufour provided him active moral support by chairing 

the Diplomatic Conference of 1864.285 

Dunant said:286 

―On certain special occasions, as, for example, when princes of the military art belonging 
to different nationalities meet (...) would it not be desirable that they should take 
advantage of this sort of congress to formulate some international principle, sanctioned by 
a Convention and inviolate in character, which, once agreed upon and ratified, might 
constitute the basis for societies for the relief of the wounded in the different European 
countries?‖  

 

The Swiss government, under the leadership of the five founding members of the 

ICRC, convened the 1864 Diplomatic Conference where sixteen states adopted the 

GC for the amelioration of the condition of the wounded in armies in the field. 
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The 1864 GCs lay down the foundations for the development of current humanitarian 

law. The main features of the 1864 GCs include:287 

a) The regulations have been written of the global level in regard providing 

protection to the conflicts victims and it is a multilateral convention where all the 

countries are free to join it. 

b) Committing to offer the required care to all the injured and ill combatants without 

any discrimination. 

c) All the medical staff, vehicles and the tools that have been marked by the emblem 

of ‗Red Cross‘ with background should be fully respected.   

Dunant has made a step forward in establishing the humanitarian law by encouraging the 

adoption of the 1864 GCs. He and other founders of the International Committee of the 

Red Cross laid down the cornerstone of IHL. This Convention was revised in 1906 and 

then in 1929 and 1949.288 

 The claim that the founding of the Red Cross in 1863 and then the adoption of the first 

GCs in 1864 marked the starting point of the whole process of IHL construction, as we 

know it, today, was a mistake. Indeed, just as there is no society without rules to control 

and govern lives, there is no war without some standards, vague or precise, covering the 

outbreak of hostilities and wars. Governments also adopted a series of treaties on the 

conduct of hostilities: the Declaration of St. Petersburg of 1868, the Hague Conventions 

of 1899 and 1907 and the Geneva Protocol of 1929, which prohibit the use of chemical 

weapons and bacteriological. These two normative currents came together with the 
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adoption in 1977, the two Additional Protocols to the GCs of 1949, which updated both 

rules protecting the victims of war and regulating the conduct of hostilities.289 

Recently, other important agreements were added to the already long list of treaties: in 

particular, the Convention of 1980 on Certain Conventional Weapons and its five 

protocols namely the 1997 Ottawa Convention on the ‗Mine Ban Treaty‘, the Statute of 

the ICC in 1998, the 1999 Protocol to the 1954 Convention for the Protection of Cultural 

Property in the Event of Armed Conflict and the Optional Protocol of 2000 on the 

involvement of children in an armed conflict. 

This remarkable development of the codification of IHL must not, however, lead to lose 

sight of customary humanitarian law. Customary IHL is a body of unwritten rules of 

public international law, which govern conduct during armed conflict. This law focuses 

on two principles:290 

1. Currently, the GCs are universally accepted but this is not in the case for other 

important treaties, for instance the Additional Protocols. These treaties are 

applicable between the States that have ratified or on the inside of these states. 

However, the rules of customary IHL, sometimes called "general‖ IHL are binding 

on all States and where appropriate, all parties to the conflict even in the absence 

of a formal act of accession. 

2. When applying IHL to a non-international armed conflict such as occupation by 

another country it far from fully meeting the standard as the history has shown. 
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2.4 The Weakness of International Humanitarian Law 

IHL remains the most effective legal framework because it was developed specifically to 

balance States‘ security needs and the need to protect human life and basic human rights. 

Despite the power of IHL, there are certain weaknesses, in particular the Fourth GCs of 

1949 and the Additional Protocol 1977. The main weaknesses of IHL with regard to 

protection of human rights during occupation and international wars are: 

1. IHL lack feasible enforcement mechanisms to protect human rights during the 

time of war. IHL does not imply legal punishment to treat crimes against humanity 

committed by individuals or groups of individuals.  

2. Many countries lack political will to take concrete action required to provide full 

protection to victims, take necessary actions to prevent, investigate war crimes and 

punish war criminals, as well as ensure that no future violations of IHL may 

occur.291  

3. IHL shares a critical weakness with IL which is lack of a central enforcement body 

and lack of effective implementation of its rules and laws.292 

4. The rules of IHL that regulate HR in a non-international war is very limited. It is 

found that IHL does not apply to conflicts of non-international character like 

internal conflicts. However, one exception exists. Common Article 3, so called 

because the article is contained in all the four of the GCs, obligates parties or an 

internal conflict to provide a very limited set of fundamental guarantees to non-

combatants. Although this article applies to state and non-state fighters, it is 
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recognized that this article is insufficient and inadequate to address and regulate 

the growing number and the nature of internal conflicts.293 

5. The instruments of IHL do not provide a clear standard for determining whether a 

state of occupation exists. In fact, the criteria for occupation are described in very 

general terms; and it is quite difficult to identify with precision the beginning and 

the end of an occupation. The legal enforcements that control the actions of the 

occupying power are not defined clearly in all GCs which lead to many options 

and give more freedom to occupying states to violate human rights law. Definition 

becomes more complicated by the different characteristics of recent foreign 

military presence as well as by the means used by the states in order to implement 

effective control of territories not their own. Adam Roberts put it rather well some 

time ago: ―The core meaning of the term ‗occupation‘ is obvious enough, but as 

usually happens with abstract concepts, its frontiers are less clear.‖294 

Bassiouni 295  argued that the normative framework that applies to armed conflicts, 

whether of an international or non-international character and to the abuses of repressive 

regimes, contains certain weaknesses and gaps. While conflicts of an international 

character are adequately covered by the four GCs of 1949 and Protocol I of 1977, 

conflicts of a non-international character are less adequately Covered by common Art.3 

of the GC IV of 1949 and Protocol II of 1977. Furthermore, pure abuse committed by 

repressive regimes is not covered by these and other aspects of the regulation of armed 
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conflicts, including the customary law of armed conflicts. Notwithstanding the above 

weaknesses, crimes against humanity, genocide, and torture are applicable in all these 

contexts irrespective of legal characterization or the nature of the conflict. Still, crimes 

against humanity have yet to be embodied in a specialized convention which will 

eliminate certain ambiguities relative to the earlier formulation of IHL. As to genocide, 

certain groups are not included in the convention's protective scheme, and the 

requirement of a specific intent required by the convention is a high threshold, 

frequently difficult to prove. Lastly, there is also an obvious overlap between genocide 

and crimes against humanity, as well as between these two crimes and war crimes.296 

In this light, Respondent 1, emphasized that the main weakness of IHL is lack of 

realistic enforcement mechanisms that provide high level of protection to HRs and 

prevent all kinds of abuses during wars and non-international conflicts when a foreign 

country occupies another country. He stated that the protocols of GCs of 1949 and the 

Additional Protocols of 1977 do not indicate any legal consequences on people or states 

that breach the IHL, even the additional protocols of GCs do not indicate legal 

procedures to prosecute those who commit crimes against humanity whether they are 

individuals or groups of individuals. He added that the legal enforcements in all GCs are 

absent. Also, the control of the actions by occupying power is not defined clearly in all 

GCs which allow occupying countries to have more freedom and excuses to violate 

human rights and oppose the rules IHL. Adam Roberts supported this finding as he 

stated that ―The core meaning of the term ‗occupation‘ is obvious enough, but as usually 

happens with abstract concepts, its frontiers are less clear in Geneva Conventions.‖ 
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In the same context, Respondent 2, expressed a different view regarding this question as 

he said that many countries lack political determination to take strong action in order to 

protect its citizens from torture and abuses from foreign countries occupying their 

territories. The case of Iraq war is a good example on the domination of international 

political decisions on the acts of the US in Iraq as he found. In addition to that, he 

explained that IHL is not effective and does not include feasible and fast instruments to 

protect human lives in wide conflicts as seen in Iraq and the large number of Iraqi 

victims. The international community was completely unable to take necessary actions 

to prevent torture and human rights violations against Iraqis. Moreover, IHL does not 

imply rules to investigate war crimes and punish war criminals.  

Hence, it can be argued that current IHL does not create obligations for the third parties 

without their consent. In recent years, over 60 countries were theatres of armed conflicts, 

whether inter-state or non-international, with all the devastation and suffering that it 

entailed chiefly among the civilian populations. Indeed, civilians continue to be the 

primary victims of violations of IHL committed by both state parties and non-state 

armed groups without straight binding laws in all the GCs that control the use of extreme 

power against civilians. This is a major weakness point in IHL. Recurring violations in 

hostilities include deliberate attacks against civilians, destruction of infrastructure and 

goods indispensable to their survival and forcible displacement of the civilian 

population. Civilians have also suffered from indiscriminate methods and means of 

warfare especially in populated environments. Fighters have not taken all feasible 

precautions, both in attack and against the effects of attack, as required by IHL with the 

consequence of unnecessary loss of civilian life and destruction of civilian property. 
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ICRC found that individuals whose liberty have been deprived are also serious 

violations of IHL like murder, forced disappearance, torture and cruel treatment, and 

outrages upon their personal dignity.297 Women, in particular, have been victims of rape 

and other forms of sexual violence, in some contexts, on a massive scale. General 

insecurity in the field and the ensuing lack of access to non-state armed groups to gain 

acceptance and security guarantees, and often deliberate targeting or kidnapping of aid 

workers or of aid convoys, have prevented humanitarian assistance to reach those in 

need, leaving the fate of tens of thousands of civilians uncertain.298 

The weakness of IHL as mentioned above is evident in the US and UK invasion of Iraq 

in 2003. There are several documented incidents that have been recorded which some of 

them led to a big shock in the international community and showed how the occupied 

power and members of the SC could breach IHL without the binding law in IHL and the 

international community could not prosecute criminals of this war and even provides 

compensation to victims.  

Respondent 3299 stated that the current law of IHL is useless as the whole world has 

witnessed, from the last century until the current time, much genocide in Rwanda, 

Yugoslavia, Syria and thousands of massacres were committed by individual soldiers 

from the US. Therefore, there is a need for major amendments especially legal 

enforcement. He agreed with the other two academics who argued that IHL bears a 
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critical weakness because of the absence of central enforcement body and no effective 

implementation to its rules and laws. This opinion is similar to the findings of Dieter 300 

who suggested that all Geneva protocols do not mention how to implement their 

Articles. He also stated that IHL in the case of non-international war is very limited and 

not expanded. Geneva protocols need to add more articles that regulate the warrant for 

war criminals and prosecutions procedure according to IHL. Also it is not suitable for 

dealing with non-international character like internal conflicts between local combatants 

and also between local resistance and an occupied country such as the case of the US 

and Iraqi local resistance. One exception exists in Article 3 as it obligates parties 

involved in an internal conflict to provide a very limited set of fundamental guarantees 

to non-combatants. He said that although Article 3 applies to state and non-state levels, 

it is well-known that this article is insufficient to provide full protection for civilians and 

inadequate to address the nature of internal conflicts. 

Furthermore, Respondent 4, asserted that the IHL is incomplete, suffers from its 

weakness and lack of enforcement in some principle articles. Generally, the state 

represents an entity in IHL; therefore, the state is not able to fulfil the regulations of 

IHL. He further elaborated that currently, there is only one high authority that governs 

the world which is the SC and the problem is that the members of this Council are biased 

and control the international decision according to their national interest and not for the 

sake of humanity. He added that the international system is based on the principle of 

state sovereignty, and since the IHL is part of IL, thus, IHL fulfils what international 

laws need but IHL requires more obligations because it is mainly development of the 
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current law which  provides more protection for human rights. He claimed that the 

matter of enforcement does not end at the extent over the mandatory rules of IHL such 

as the great offences to the laws associated with crimes against humanity and preventing 

other crimes in the future. Besides, organizing responsibilities and imposing 

punishments on countries that breach IHL is a viable option. As such there is a need for 

mechanisms to implement these laws. He expressed that in order for IHL to become 

effective and compulsory on the ground, developing the concept of sovereignty is a must 

in order to protect human rights. 

In Iraq, the American forces used collective punishment most often. The Iraq cities have 

witnessed a lot of serious violations of IHL because of the big military operations. The 

inhabited regions and the cities that were full of people turned into cemetery for civilians 

as the results of those military operations, Besides that, the American forces have been 

using excessive power against the non-fighters civilians and the serious matter to focus 

is on the military operations occurred in particular cities such as Al-Fallujah, Al-Anbar, 

and Al-Mousel so that, these acts by the American troops can be described as ‗genocide‘ 

against the Iraqi people.301 

Based on all the above, the researcher concluded that the major weakness of IHL is 

mainly the missing binding character of IHL because the mechanism to implement IHL 

is very weak and not effective. Moreover, all the GCs do not provide enforcement 

mechanism in the articles of Geneva protocols. In essence civilians continued to be the 

primary victims of violations of IHL committed by both state parties and non-state 
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armed groups without straight binding laws and feasible protection from the 

international community. The war in Iraq in 2003 which was led by the US and UK 

formed an irresponsible military adventure in the interests of international strategy cost 

the conflicting parties a lot of money, large numbers of lives, dramatic abuses and 

violations of IHL. 

2.5 The Fundamentals of Human Rights in Wars and Occupations 

Human rights are rights intrinsic to all human existence, regardless of their races, places 

of residence, sex, ethnic origins, colours, languages, religions, or any other positions, for 

all people are similarly eligible to get protection for their human rights without 

distinction.302 Worldwide human rights are often stated and defined by law in the forms 

of agreements, conventional international laws, general principles and other bases of 

international law. International Human Rights Law arranges down obligations of 

governments to act in definite ways or to renounce from certain acts, in order to support 

and protect human rights and essential freedom of individuals or groups.303 

In the early twentieth century, the protection of human rights became an issue of concern 

to the international community. Under the League of Nations, it was established at the 

end of the First World War. The attempts were made to develop an international legal 

framework along with international monitoring mechanism, to protect the minorities.304 

The horror perpetrated during the Second World War motivated the international 

community to ensure that such atrocities would never be repeated and provide impetus 
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for the modern movement to establish an international system of binding human rights 

protection.305 

Since ancient times, humans have been keened to develop customary controls over 

results of wars and conflicts. It can be found in all great civilizations, for instance, the 

Greek; Persians, Romans, and in ancient India and China; as well as in Muslim countries 

and Christianity, and was developed during the middle Ages in many found where the 

rules restricted the right of civilians for protection.306 These rules include protection for 

women, children and the elderly; ensure that fighters do not use force against them; 

provide protection for prisoners from torture in jail; ban attacks against some targets 

such as places of worship; and ban mass killing.  307 The development of the means of 

fighting and the invention of mass weapons for killing a large number of people at one 

time indicates the need to develop the fundamentals of human rights in wars and 

occupations, and with the development of new weapons the traditional rules to protect 

civilians are not applicable and needed for advanced regulations that provide high level 

of protection to human rights.  308  

The term ―inhuman treatment‖ is defined in the Elements of Crimes for the ICC as the 

infliction of ―severe physical or mental pain or suffering.‖ 309   The element that 
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distinguishes inhuman treatment from torture is the absence of the requirement that the 

treatment be inflicted for a specific purpose. The International Criminal Tribunal for the 

former Yugoslavia has used a wider definition determining that inhuman treatment is 

that which ―causes serious mental or physical suffering or injury or constitutes a serious 

attack on human dignity.‖ The element of ―a serious attack on human dignity‖ is not 

included in the definition of inhuman treatment under the Elements of Crimes for the 

ICC because the war crime of ―outrages upon personal dignity‖ covers such attacks.310 

Articles of IHL impose the identification of civilians during the occupation which, 

Article 18 states that in an occupied territory and in areas where fighting is taking place 

or is likely to take place, civilian medical personnel and civilian religious personnel 

should be recognizable by the distinctive emblem and an identity card certifying their 

status.311  IHL emphasizes on ensuring protection of civilians. Civilian civil defence 

organizations and their personnel shall be respected and protected, subject to the 

provisions of this Protocol, particularly the provisions of this Section. They shall be 

entitled to perform their civil defence tasks except in case of imperative military 

necessity,312 and in occupied territories, civilian civil defence organizations shall receive 

from the authorities the facilities necessary for the performance of their tasks. In no 

circumstances shall their personnel be compelled to perform activities which would 

interfere with the proper performance of these tasks.  

1. Human rights cannot be guaranteed neither under authoritarian regimes nor 

through wars and foreign interventions, but can be secured under the rule of 
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national regulations taking into account the interests of democracy and social 

components. 

2. The US-led war against Iraq formed a reckless military adventure in the interests 

of international strategy cost the conflicting parties a lot of money and a large 

numbers of lives. 

3. Destructive war on Iraq led to the destruction of national identity offered, 

archaeological treasures looted and the wealth of Iraq stolen and chaos published 

that reflected catastrophically on all areas of human rights. 

The UN has developed a system to monitor the implementation of respect for human 

rights. The UN structure of Human Rights consists of the UNHR, the UN High 

Commissioner for Human Rights and the UN committees, which monitors the 

compliance of the core conventions. The UN system for the promotion and protection of 

HR has two types of organizations:313 

2.5.1 The UN Charter Bodies 

The Office of the High Commissioner for Human Rights (OHCHR) works to offer the 

best expertise and support to the different human rights monitoring mechanisms in the 

UN system: UN Charter-based bodies, including the Human Rights Council, and bodies 

created under the international human rights treaties and made up of independent experts 

mandated to monitor State parties' compliance with their treaty obligations. Most of 
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http://dagdok.org/en/main-subjects/human-rights/human-rights-conventions-and-declarations.html 
(Accessed March 7, 2015). 
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these bodies receive secretariat support from the Human Rights Council and Treaties 

Division of the OHCHR.314 

The Commission was replaced by the Council, whose first meeting was held on June 19, 

2006.315 This intergovernmental body, which meets in Geneva for ten weeks a year, is 

composed of 47 member states of the UN elected for an initial period three years, and 

cannot be elected for more than two consecutive terms. The Human Rights Council 

(HRC) is a forum that has the power to prevent abuses, inequity and discrimination; 

protect the most vulnerable; and expose perpetrators. 316 

The HRC is a separate entity from OHCHR. This distinction is derived from the 

different mandates given by the General Assembly. However, OHCHR provides 

substantive support to the meetings of the HRC, and follows up on the discussions that 

take place there. Special Procedures generally relate to the mechanisms established by 

the Commission on Human Rights and assumed by the HRC to address either specific 

country situations or thematic issues throughout the world. Special Procedures can be 

composed of an individual (special rapporteur or representative) or a working group. 

They are prominent, independent experts working on a voluntary basis, appointed by the 

HRC.317 

OHCHR facilitated the work of rapporteurs, representatives and working groups through 

its Special Procedures Division to hold 27 thematic mandates; and the Division of 

Research and Right to Development, which seeks to improve the integration of standards 
                                                           
314 Ibid. 
315 United Nations of Human Rights: 
http://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx (Accessed February 27, 2015). 
316 Ibid. 
317 Ibid.  

http://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx
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and principles of human rights, including the right to development; while the Division of 

Field Operations and Technical Cooperation supports country mandates. 

The Charter-based bodies are:318 

a. HRC; 

b. Universal Periodic Review; 

c. Commission on Human Rights (replaced by the HRC); 

d. Special Procedures of the HRC; and 

e. HRC Complaint Procedure. 

2.5.2 Treaty-Based Bodies 

Since the UDHR was adopted in 1948, all the UN member states have ratified at least 

one of the major IHR treaties, and 80 percent have ratified four or more.319 The states 

have become part of nine major independent, interrelated and mutually complementary 

treaties to enforce human rights. There are nine major IHR treaties, including one on 

enforced disappearances but it has not yet entered into force.320  

The eight bodies of human rights treaties are made by committee of independent experts 

in charge with monitoring the implementation of key IHR treaties.  

They have been created in accordance with the provisions of the treaties they supervise. 

OHCHR supports the treaty bodies to harmonize their working methods and 

requirements for reporting through their secretariats. 

                                                           
318 Office of the United Nations High Commissioner for Human Rights. 2008. Manual of Operations of 
the Special Procedures of the Human Rights Council: 
http://www.ohchr.org/Documents/Publications/NgoHandbook/ngohandbook6.pdf  (Accessed April 7, 
2015). 
319 Cherif. "Accountability for violations of international humanitarian law‖ 
320 Ibid 
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Figure 2.1 The United Nations Human Rights Treaty System. 321 

 

There are ten human rights treaty bodies that monitor the implementation of the core 

IHR treaties:322 

1. Human Rights Committee (CCPR); 

2. Committee on Economic, Social and Cultural Rights (CESCR; 

3. Committee on the Elimination of Racial Discrimination (CERD); 

4. Committee on the Elimination of Discrimination against Women (CEDAW); 

5. Committee against Torture (CAT); 

                                                           
321 United Nations documentation. Human Rights Conventions and Declarations: 
http://dagdok.org/en/main-subjects/human-rights/human-rights-conventions-and-declarations.html 
(Accessed June  14, 2015). 
322 United Nations Human Rights..Monitoring the core international human rights treaties: 
2014.http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx (Accessed June 9, 2015). 

http://dagdok.org/en/main-subjects/human-rights/human-rights-conventions-and-declarations.html


  

131 
 

6. Subcommittee on Prevention of Torture (SPT); 

7. Committee on the Rights of the Child (CRC); 

8. Committee on Migrant Workers (CMW); 

9. Committee on the Rights of Persons with Disabilities (CRPD); and 

10. Committee on Enforced Disappearances (CED). 

Each state party has an obligation to take steps to ensure that any person on its territory 

can exercise statements rights in the instrument. The treaty body helps states in this 

direction by ensuring the implementation of provisions and recommending further action 

for this purpose. Although each treaty is a separate legal instrument that States can 

decide to accept or not to accept, and that each treaty body is an independent committee 

of experts of the other, they are presented here as the "conventional system" of human 

rights. 323  Two factors determine the extent to which the instruments and organs 

Conventional can work together as a system: States should systematically accept all 

major instruments of IHR and give effect to their provisions (universal ratification and 

effective implementation); then, treaty bodies must coordinate their activities in order to 

adopt a way of approach coherent and systematic monitoring of the application of 

human rights nationally.324 

 

                                                           
323 Carla Dantas,"Right of Petition by Individuals within the Global Human Rights Protection System." 
Sur International Journal on Human Rights 9, no. 17 (2012). 
324 United Nations Human Rights Treaty System. Fact Sheet No. 30/Rev .1. United Nations New York and 
Geneva, 2012.( Accessed Jun  23, 2015). 
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2.5.3 Universal Declaration of Human Rights 1948  

Historically, the UDHR (United Nation Audiovisual Library, 1948) has been a landmark 

deed, outlined by various legal and cultural experts worldwide, which defined the 

universal protection of basic human rights. It was announced in Paris (December 10, 

1948) by the UN General Assembly (GA) as a universal criterion of achievements for all 

the people on the globe. Besides, it is considered as one of the most significant 

documents of the last century. It serves as a basic right in multiparty disputes in the UN 

and anywhere else. It also acts as an authoritative element in setting up the development 

of international HR regulations. The UDHR initiated the progression of several 

international and regional HR instruments. The UN put substantial dedicated attempts to 

guarantee the defence and encouragement of HR via the creation of principles and 

declarations. Principally, the UDHR is a joint statement for all aspirations in a common 

worldwide vision of fairness and equality.325 The main principles of this declaration 

are:326 

1. Whereas recognition of the inherent dignity and of the equal and inalienable rights 

of all members of the human family is the foundation of freedom, justice and 

peace in the world; 

2. Whereas disregard and contempt for human rights have resulted in barbarous acts 

which have outraged the conscience of mankind, and the advent of a world in 

which human beings shall enjoy freedom of speech and belief and freedom from 

fear and want has been proclaimed as the highest aspiration of the common 

people; 

                                                           
325 Tariq Hussein Jassam, Ruzita Azmi, and Zainal Amin Ayub. "The Violation of Human Rights in Iraq 
During the United States‘ Occupation: Revisited." The Social Sciences 10, no. 7 (2015): 1687-1695. 
326 United Nations. 2014:  http://www.un.org/Overview/rights.html (Accessed April 17, 2015). 
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3. Whereas it is essential, if man is not to be compelled to have recourse, as a last 

resort, to rebellion against tyranny and oppression, that human rights should be 

protected by the rule of law; 

4. Whereas it is essential to promote the development of friendly relations between 

nations; 

5. Whereas the peoples of the UN have in the Charter reaffirmed their faith in 

fundamental human rights, in the dignity and worth of the human person and in the 

equal rights of men and women and have determined to promote social progress 

and better standards of life in larger freedom; 

6. Whereas Member States have pledged themselves to achieve, in co-operation with 

the United Nations, the promotion of universal respect for and observance of 

human rights and fundamental freedoms; and  

7. Whereas a common understanding of these rights and freedoms is of the greatest 

importance for the full realization of this pledge. 

The UDHR is considered as one of the most important documents of the 20th century, 

serving as a fundamental authority in multilateral debates in the UN and elsewhere and 

as a powerful factor in establishing the advancement of IHR law. The UDHR becomes 

the starting point for the development of many human rights instruments internationally 

and regionally, and the UN has made considerable efforts to ensure the protection and 

promotion of human rights by drawing up conventions and declarations.327 

                                                           
327 Human Rights Conventions and Declarations. http://dagdok.org/en/main-subjects/human-rights/human-
rights-conventions-and-declarations.html (Accessed August 8, 2015). 
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The UDHR is proclaimed as a "common standard of achievement for all peoples and all 

nations" that sets out a wide range of rights covering all aspects of life. Article 1 of the 

Declaration contains a famous description of the idea of fundamental HR.; ―All human 

beings are born free and equal in dignity and rights.‖ 

The rights and protections accorded to human rights activists are indicated in Articles 1, 

5, 6, 7, 8, 9, 11, 12 and 13 of the Declaration that provide for special protections for the 

human rights activist including the rights: 328 

1. to promote the protection and realization of human men at national and 

international levels; 

2. to carry out activities in the field of human rights, individually or in combination 

with others; 

3. to form associations and non-governmental organizations (NGOs) mental; 

4. to meet or assemble peacefully; 

5. to seek, obtain, receive and retain information on human rights; 

6. to develop new principles and ideas in the field of human rights, discuss and 

promote the  recognition birth; 

7. to submit to the organs and institutions of the State and to organizations concerned 

with public affairs criticism and proposals for improving their functioning and 

report any aspect of their work that may hinder or prevent the realization of human 

rights; 

8. to complain of official policies and actions relating to human rights, and to 

examine their complaint;  

                                                           
328 United Nations, ―Human Rights Treaty System‖.  



  

135 
 

9. to offer and provide professional legal assistance qualified field or other relevant 

advice and assistance in defending human rights; 

10. to attend public hearings, proceedings and trials in order to form an opinion  on 

their compliance with national legislation and international obligations relating to 

human rights; 

11. to unhindered access to non-governmental organizations mental and 

intergovernmental and communicate with them; 

12. to have an effective remedy; and  

13. to legally practice the occupation or profession of advocate Human rights. 

The HRW 329 presented a report to the UN including the following violations of human 

rights in Iraq in the period of 2003 to 2012: 

1. Rights of women and other vulnerable populations such as assassinations by 

militias promoting misogynist ideologies; others were victims in their own homes 

either killed by the father, husband or brother for the shame they brought to the 

family or tribe. Seeking protection from violence at home would only put them in 

harassment and abuse from police and other security forces. Trafficking in and out 

of the country for sexual exploitation was widespread and no convictions have 

been reported. 

2. Right to freedom of expression was suppressed with the introduction of restrictive 

legislative and other barriers and an increase in violence. Journalists were 

                                                           
329Human Rights Watch, ―At a Crossroads: Human Rights in Iraq Eight Years After the Us-Led Invasion, 
2111‖https://www.globalpolicy.org/component/content/article/166-advocacy/49876-at-a-crossroads-
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harassed, intimidated, threatened, arrested, and physically assaulted by security 

forces. Publications of unflattering articles caused them to be sued by politicians. 

3. Right to be free from torture and ill-treatment. Iraqis thought that torture has 

ended after the fall of Saddam Hussein but the US and British forces tortured 

detainees and transferred them to Iraqi custody wherein the torture has 

continued. The interrogators abused detainees by sodomy, whipping, burning 

those using cigarettes and pulling out their fingernails and teeth for confessions. 

Interviews from detainees transferred from a secret detention facility outside 

Baghdad revealed the significant shortcomings of Iraq‘s criminal justice system. 

Instead of ordering a public inquiry and prosecuting those responsible for the 

abuse, the Prime Minister dismissed the findings and considered the reports of 

the Ministry of Human Rights fictitious and suspended the government‘s prison 

inspection team that uncovered the abuse. 

2.5.4 The Law of Occupation in International Humanitarian Law 

Occupation may be defined as an effective control of a foreign territory by hostile armed 

forces. This definition derives from Article 42 of the Hague Regulations of 1907, which 

states that a ―territory is considered occupied when it is actually placed under the 

authority of the hostile army. The occupation extends only to the territory where such 

authority has been established and can be exercised."330 Thus, the occupation is a factual 

situation, regulated by IHL. Occupation law is applicable to full or limited occupation of 

any alien land and it is immaterial whether or not there is armed resistance prior to it 

                                                           
330 ICRC, ―Occupation and International Humanitarian Law what Is Occupation? And Questions and 
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being occupied.331 As a general rule, it makes it possible for the occupying authority to 

have legal provisional authority and to strike a balance between the occupier‘s security 

needs and the concerns of the authority that have been forced out.332  

The duties of the occupying power are mainly defined in the Hague Regulations of 1907 

Articles 42-56 and the Fourth GC Articles 27-34 and 47-78, in addition to some of the 

provisions of the Additional Protocol II and customary IHL. 

According to the Common Article 2, the four GCs of 1949 are applicable to any territory 

occupied during an international armed conflict even if the occupation of the territory of 

a state meets with no armed resistance. The legality of the occupation is governed by the 

UN Charter and the branch of law known as jus ad bellum. The moment a state is being 

occupied, the situation to an occupation which the law of occupation is applicable 

regardless if the occupation is considered lawful or not. Therefore, with regard to the 

applicability of the law of occupation, it is irrelevant whether the occupation has been 

approved by the SC or not as, we know its purpose, thus it is actually ‗invasion‘ of 

liberation, "administration" or "occupation." The law of occupation is essentially based 

on humanitarian considerations, only the reality on the ground determines its application 

as the rules of IHL relevant to occupied territories become applicable when the territory 

is under the effective control of hostile foreign armed forces even if the occupation 

meets with no armed resistance and there is no fighting.  The question of "control" 

results in at least two different interpretations. One interpretation would be that there is a 

situation of occupation when a party to a conflict exercises some authority or some 
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control over foreign territory. For example, advancing troops on foreign soil during an 

invasion are already as bound by the law of occupation.333 

According to Article 51 of the 1949 GCs II, Article 50 of the 1949 GCs I, and Article 

147 of the 1949 GC IV pertaining to the protection of civilian persons in time of war, 

―extensive destruction and appropriation of property, not justified by military necessity 

and carried out unlawfully and wantonly‖ are grave breaches. Similarly, Article 53 of 

the GCs, which concerns occupied territory, stipulates the following: 

―Any destruction by the Occupying Power of real or personal property belonging 
individually or collectively to private persons, or to the State, or to other public 
authorities, or to social or cooperative organizations, is prohibited, except where such 
destruction is rendered absolutely necessary by military operations‖ 
 

The occupation that the authors of the Hague Regulations have in mind is developed 

when there is an armed conflict: the forces of one party advance and drive the forces of 

the other party out of parts of their own territory. In this situation, there is a specific 

interest:334 That is the occupying power has gained an advantage that it wants to retain. 

Therefore, realistically, the law allows measures to be taken for that purpose by the 

occupying power. But the law of occupation does not grant a legal ―right‖ to adopt such 

measures; the power of the occupant is the power of reality situation. The power of an 

occupying country is not controlled by IL in many cases and it is not a power delegated 

or derived from the occupied state like the case of Iraq whose territory is occupied by 

foreign countries. On the other hand, as occupation occurs during an armed conflict, a 

belligerent‘s gain may not be final. It is in the interest of the party the territory of which 

                                                           
333ICRC. ―Occupation and International Humanitarian Law: Questions and Answers.‖ August 4, 2004. 
Occupation and international humanitarian law: questions and answers. 
334Ferraro, Tristan. "Enforcement of Occupation Law in Domestic Courts: Issues and 
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is occupied that no measures are taken by an occupant that makes it gain final or 

irreversible. There are a number of rules that are inspired by the principle that the 

situation of occupation is provisional and temporary namely (prohibition of population 

transfers, prohibition against requiring allegiance to the occupant and limitation on the 

use of the resources of the occupied territory. Moreover, be protected against traditional 

abuses of invaders like physical maltreatment, enslavement and excessive contributions. 

In addition, as the occupying power has displaced, at least to a certain extent, the pre-

existing governmental apparatus, it, so to say, inherits the responsibilities of the 

displaced government to see to the welfare of the population, at least to the extent 

possible under the circumstances. In the interest of the population, any vacuum between 

the disappearance of the former State administration and the taking over by the occupant 

must be avoided, to the extent possible. 335 

Article 63 of Additional Protocol to the GCs of August 12, 1949, and relating to the 

protection of victims of international armed conflicts Protocol I, regulates the action of 

occupied forces against civilians. The following items should be fulfilled by the 

occupying power to ensure the safety of civilian and their human rights: 336 

1. In occupied territories, civilian civil defence organizations shall receive from the 

authorities the facilities necessary for the performance of their tasks. In no 

circumstances shall their personnel be compelled to perform activities which 

would interfere with the proper performance of these tasks. The Occupying Power 

shall not change the structure or personnel of such organizations in any way which 
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might jeopardize the efficient performance of their mission. These organizations 

shall not be required to give priority to the nationals or interests of that Power.337 

2. The Occupying Power shall not compel, coerce or induce civilian civil defence 

organizations to perform their tasks in any manner prejudicial to the interests of 

the civilian population.338 

3. The Occupying Power may disarm civil defence personnel for reasons of security. 

4. The Occupying Power shall neither divert from their proper use nor requisition 

buildings or materiel belonging to or used by civil defence organizations if such 

diversion or requisition would be harmful to the civilian population. 

5. Provided that the general rule in paragraph 4 continues to be observed, the 

Occupying Power may requisition or divert these resources, subject to the 

following particular conditions: 

a.  that the buildings or materiel are necessary for other needs of the civilian 

population; and 

b.  that the requisition or diversion continues only while such necessity exists. 

6. The Occupying Power shall neither divert nor requisition shelters provided for the 

use of the civilian population or needed by such population. 

The researcher referred to the actions of the US and British forces that breached the law 

of occupation in item 2, 3, 4 and 6 reflected that the US and UK invasion of Iraq in 2003 

was a dramatic collapse of the power of IHL in the modern era.339 
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The obligations of the occupying power are set out in the Regulations of the 1907 

Hague340 and the GC IV341 The agreements between the occupying power and the local 

authorities cannot deprive the population of an occupied territory of the protection 

afforded by IHL in the GC IV342 and protected persons themselves can, in no case, 

renounce their rights for GC of IV.343 

One of the main challenges raised about occupation is the identification of the legal 

framework governing the use of force by an occupying power. Occupation is often 

characterized by the continuation or resumption of hostilities between, on the one hand, 

the occupying forces and, on the other, the armed forces of the occupied territory and/or 

other organized armed groups more or less affiliated to the ousted government.344 

Force might also be used by an occupying power within the framework of its obligation 

to restore and maintain public order in an occupied territory. Even though Article 43 of 

the 1907 Hague Convention has always been interpreted as a central provision of 

occupation law, its implementation still raises important operational and legal questions, 

particularly when it comes to the use of force by an occupying power. As some 

occupations have proven regulation of the use of force in cases of civil unrest and in 

response to continued armed opposition (hostilities) ambiguous. Although an occupying 

power is meant to maintain security by means of law enforcement, uncertainty persists 

with regard to the applicable legal regime in situations where it is difficult to distinguish 

civil unrest from hostilities or where an occupying power is confronted by both at the 
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same time in the entirety, or parts of, an occupied territory. The law of occupation is 

silent on the separation or interaction between law enforcement measures and the use of 

military force under a conduct of hostilities paradigm thus, leaving a significant degree 

of uncertainty regarding identification of the relevant legal regime(s) governing the use 

of force in the occupied territory. This inevitably opens the door to different 

interpretations on how force may be resorted to in an occupied territory, in what 

circumstances and according to which body of law. Ultimately, uncertainty over the 

applicable legal regime may affect the protection afforded to an occupied population. It 

is believed that there is a need to clarify how the rules governing law enforcement and 

those regulating the conduct of hostilities interact in practice in the context of an 

occupation.345 

The main rules and obligations as stated in the laws above in the case of occupation state 

are:346 

1. The occupant does not acquire sovereignty over the territory; 

2. Wherever its means, the Occupying Power has the duty of ensuring satisfactory 

conditions of hygiene and public health as well as to supply the population under 

occupation food and necessary medical care; 

3. Civilians living in the occupied territory cannot be forced into the armed forces of 

the occupant. 

4. Forcible transfer of civilians, individual or mass, inside or outside of the occupied 

territory is prohibited; 
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5. Transfers of civilians from the occupying power in the occupied territory, whether 

forced or voluntary are strictly prohibited; 

6. Collective punishment is strictly prohibited; 

7. The taking of hostages is prohibited; 

8.  Reprisals against protected persons and their property are prohibited; 

9. The confiscation of private property by the occupant is prohibited; 

10. The destruction or seizure of property belonging to the enemy is prohibited  

unless they are absolutely necessary for military reasons; and 

11. Cultural property must be respected. 

In the same context, most of the alleged human rights violations have not yet properly 

been investigated by the US authorities or their perpetrators have been brought to 

justice, in particular the top commanders who were at decision-making level, because 

victims are still suffering from physical harms without any reparations. Neither have 

these violations been sufficiently and comprehensively investigated by any UN 

independent inquiry. Human Rights Now‘s (HRN) calls for impartial investigations of 

violations of IHR and IHL during the invasion and occupation by coalition forces by an 

independent inquiry of the UN to ensure justice and accountability have been ignored 

too. 347 

IHL refers to the situations in the preceding paragraph as armed conflicts in which 

peoples are fighting against colonial domination, alien occupation and against racist 

regimes in the exercise of their right of self-determination, as enshrined in the Charter of 
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the UN and the Declaration on Principles of IHL concerning Friendly Relations and Co-

operation among States in accordance with the Charter of the UN.348 

In approaching this issue, Respondent 3, said that the SC was completely ineffective in 

protecting the core of IHL and Human Rights Law in Iraq. Therefore, the US and UK 

military forces had complete freedom to do all kinds of abuses and torture to Iraqis 

during the period of occupation between 2003 to 2012. These two countries even 

prevented the SC from issuing any resolution against them and opposed submitting 

many human right lawsuits against them to the ICC. There were thousands of reports 

filed by major human rights organizations such as Amnesty International Organization 

(AIO), HRW, United Nations High Commissioner for Refugees )UNHCR(, other NGOs 

and  Iraqi agencies. Nevertheless, the SC was not able to issue any resolution after the 

invasion to protect Iraqis from terrorist attacks. The support to this claim is a report 

issued in 2014 by the United Nations Office on Iraq‘s present summary accounts 

received by UNHR officers concerning violations of international HR and IHL as well 

as a wide range of human rights concerns in Iraq. The report indicated the use of 

improvised explosive devices as well as vehicle and individuals as suicide bombers 

either ‗Body Born‘ or ‗Suicide Vehicle Born‘ driving vehicles packed with explosives 

which continued to claim a large number of civilians on a daily basis in all areas of Iraq 

as a consequence of the weakness of the SC to protect Iraqis after the invasion of the US 

and allies in 2003.349 
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In the same context, Respondent 4, complained the negative role of the SC in Iraq. He 

stated that Al-Ramadi which is one of the major provinces in Iraq was exposed to a large 

number of military operations by the US forces which resulted in huge destruction in the 

city and caused large migrations of residents to neighboring provinces including the 

capital of Baghdad. The number of victims due to the daily US operations in this city 

continued to increase because there was no punishment from the international 

community through a Council that should preserve peace in the world but the reality is 

that the SC was just a tool for the Americans and British to achieve their goals and 

domination of the world. He added that because of the military operations, many 

services stopped due to the destruction of the cities‘ infrastructure. After reviewing the 

protocols of the GCs, he found that the incidents in Al-Ramadi were connected to 

Article 26(3) of the draft of Additional Protocol II of 1977. But the irony is that no 

single attempt has been made from the international community to punish the US 

government through the SC because this Council is under the control of the US 

government itself. 

AIO350 found that Iraq remains one of the most dangerous countries in the world since 

the US-led invasion. Violence continues and serious human rights abuses have been 

committed by all sides, some amounting to war crimes. Armed groups killed thousands 

of civilians including members of ethnic and religious minorities in suicide bombings 

and other attacks. They also kidnapped, tortured and then killed many others. Iraqi 

government and the US forces detained tens of thousands of people without charge or 

                                                           
350 Amnesty International, ―Iraq: Broken bodies, tortured minds: Abuse and neglect of detainees in Iraq,‖ 
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trial, without access to lawyers and with no opportunity to challenge the legality of their 

detention. Rape or threat of rape of detainees or their loved ones has been widely 

alleged. The objective sexual assault and other forms of torture were to inflict suffering, 

humiliation and degradation. Moreover, rape or threat of rape has serious psychological 

and physical effects on survivors. It also has physical consequences on men and women 

which include sexually transmitted infections such as HIV, sexual dysfunction, tears or 

lacerations to the anus and vagina that cause long-term pain and bruising. Women can 

also suffer from unwanted pregnancy and gynecological problems resulting in infertility. 

Any person detained in an occupied territory is protected by the Fourth Geneva 

Convention with few exceptions such as the nationals of the occupying power and its 

allies. However, no person is deprived of liberty for reasons related to the situation of 

occupation can be subtracted the minimum customary standards guaranteed by Article 

75 of the Additional Protocol I.   

Prisoners of war and civilian internees must be released without delay at the end of 

hostilities. However, those who are within the scope of a criminal prosecution for a 

crime or a criminal offense may be detained until the end of the criminal proceedings or 

until the expiration of sentence.351 Until their release, and as long as they are under the 

authority of the occupant, all persons whose liberty has been deprived remain under the 

protection of IHL.352 

                                                           
351 Article 119(5) of the Geneva Convention III. Article 119(5 ) of the Geneva Convention IV, Article 
133(2) 
352 Article 5 (1) of the Geneva Convention III. Article 6( 4) of the Geneva Convention IV  



  

147 
 

One example of a breach of Article 75 of the Additional Protocol I was pointed out by 

Respondent 24,353 telling his story in Baghdad airport prison in 2004. He was detained 

for four months. He stated that the American guards forced him to stay naked for 23 

hours a day for 18 days during which they shackled his hands and legs to the bars of his 

cell while playing loud music in his ears all the time. He provided details of what was 

happening inside the prison. There were naked prisoners and dark bags on their heads 

while a US woman soldier took photos to indicate their genitals using her hands and 

cigarette in her mouth. He added that the worst incident he heard inside the prison is the 

rape of a girl around 16 years old. The US soldiers undressed and raped her in front of 

her father who was tied to the bars in the lobby outside the sector. 

Lindsey354 found an important weakness in the international humanitarian law, where 

her finding states that:  

―it is not a violation of the GCs or Protocols to be a mercenary in and of itself does 
not engender international criminal responsibility; simply, a mercenary does not 
benefit from prisoner-of-war status if captured. A mercenary as defined under the 
Additional Protocol I may therefore be punished under the internal laws of the 
detaining power, if it so chooses, for the fact of having directly participated in 
hostilities, but may be prosecuted for being a mercenary only if that state also has 
separate legislation designating mechanism as a distinct crime.‖ 

 This finding leads to a conclusion that lack of clear understanding of the existing 

responsibility of employees of private military companies when conceiving a regulatory 

scheme in an invaded country like Iraq can lead to a situation of breaching human rights 

without full protection by IHL. Contrary to some apparent misconceptions, even if 

                                                           
353 Respondent 24. Personal interview(Face to face "UNHCR" U.N in the Malaysian capital Kuala 
Lumpur), October 21, 2015 
354 Lindsey Comeron .―Private Military Companies: Their Status under International Humanitarian Law 
and Its Impact On Their Regulation.‖ International Review of the Red Cross 88, no. 863 (2006): 575-94. 
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private military company employees are civilians, they may still be prosecuted for 

violations of international humanitarian law. 

Meanwhile, Roscini 355 argued that the customary duty of an occupation power is to 

ensure respect for IHL as reflected in Article 1 Common to the 1949 GCs on the 

Protection of the victims of war. In particular, such customary provision empowers the 

SC to react to any violation of IHL regardless of a nexus with concerns of international 

stability. He found that although the council has adopted a variety of measures in 

relation to violations of the laws of war, the most incisive ones are those provided in 

Articles 41 and 42 of Chapter VII, which however are not without problems. He 

concluded that how selective and imperfect the Council‘s approach might be though, its 

power to adopt decisions binding on the UN members and its competence to take or 

authorize coercive measures involving the use of force make it potentially a formidable 

instrument against serious violations of international humanitarian law, partly remedying 

the lack of enforcing mechanisms in the treaties on the laws of war. 

2.5.5   Human Rights in Iraq after the US and UK Occupation 

After the US and UK occupied Iraq in 2003, the US occupation authority has made 

many dramatic changes and wrong decisions in Iraq which later caused a 

catastrophically results on the security situation in Iraq. 

The British organization ‗Lancet‘ published in its report on November 20, 2004 that the 

number of victims of the American-British invasion in Iraq exceeded 100,000 victims. 

‗Lancet‘ believed that most of these people were victims of military acts and they were 
                                                           
355 Marco Roscini, "The United Nations Security Council and the enforcement of International 
Humanitarian Law ", Conference  on ―Securing Compliance with International Humanitarian Law",   
(2010): 331. 
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unable to prosecute criminals who committed crimes against humanity in different areas 

in Iraq because of lack of binding law in IHL.356 

The results of these policies were mass murder and breaching of human rights 

everywhere in the country. The occupying powers the US and UK achieved two goals 

from the invasion: 

1. They showed to the whole world that Iraq needs security and stability which can 

only be achieved through planes and tanks of American presence in Iraq for a long 

period.357 

2. The US and UK governments were able to cover their crimes in Iraq and showed 

to the whole world that Iraqis are thieves and suffer from deprivation.358 

The Iraq War Logs released by WikiLeaks on October 22, 2010, contain 54,910 records 

compiled by the US military whose numerical fields register 109,032 violent deaths 

between January 2004 and December 2009. 359  These casualty records contain four 

categories of course. 

                                                           
356  Burnham, Gilbert, Riyadh Lafta, Shannon Doocy, and Les Roberts. "Mortality after the 2003 
invasion of Iraq: a cross-sectional cluster sample survey." The Lancet 368, no. 9545 (2006): 1421-
1428. 
357 James A Russell,. "Strategy, security, and war in Iraq: The United States and the Gulf in the 21st 
century." Cambridge Review of International Affairs18, no. 2 (2005): 283-301. 
358 Hatem Lutfi, The US Occupation of Iraq and the Collapse of the Iraqi State (Cairo: the House of 
Wisdom, 2014), 12. 
359 Paul Reynolds,BBC World Affairs correspondent  ―Wikileaks: Iraq War Logs Increase Pressure for 
Openness,‖ http://www.bbc.com/news/world-middle-east-11613349 (accessed July 7, 2015). 
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Figure 2.2 A graph of the total yearly casualties according to the Iraq Body Count database as of 
January 1, 2003. Numbers include civilians, as well as police and army forces. 360 

The occupation of Iraq in 2003 has placed occupation law under considerable strain. 

Contemporary occupations have also raised a number of important legal questions 

directly of consequence for those living under or administering the occupation. These 

include questions related to the following issues: the beginning and end of occupation, 

the administration of occupied territories by coalitions, the occupying power‘s rights and 

duties, the use of force in occupied territory and the potential application of an 

occupation law to the United Nations‘ administration of foreign territory. All these 

require more attention from the legal community.361 

                                                           
360 Anthony H. Cordesman, ―Trends in Iraqi Violence, Casualties and Impact of War: 2003-2015,‖ 
https://csis-prod.s3.amazonaws.com/s3fs-
public/legacy_files/files/publication/150914_Trends_in_Iraqi_Violence_Casualties.pdf (Accessed June 
21, 2015). 
361 ICRC. 2012. International Committee of the Red Cross report. Occupation and other Forms of 
administration of foreign territory. P7. 
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The following table compares the total death count from eight casualty studies of the 

Iraq war. These ten studies listed the deaths of Iraqi civilians, Iraqi military/police, the 

U.S. military, and coalition military forces whenever that information was available. The 

studies covered different time periods and population groups and used a variety of 

methodologies. 

Table 2.1 

Comparison of the total death among Iraqi civilians count from eight casualty studies of 

the war in Iraq 

No            Casualty Studies Iraqi Deaths 
Civilian/ 
Military/ 
Police 

Total 
Deaths 

1 Associated with the 2000-2011War and       
Occupation: Findings from a National 
Cluster Sample Survey by the University 
Collaborative Iraq Mortality Study. Date 
Range of Study: Mar. 1, 2003-June 3 
2011.362 
 

461,000/NR 461,000 

2       Study Title: Iraq Coalition Casualty Count.  
Date Range of Study: Mar. 20, 2003-June 
10, 2008.363 
 

43,354/ 
8,265 

56,027 

3 Study Title: Iraq Index: Tracking                      
Variables of Reconstruction & Security in 
Post- Saddam Iraq. 
Date Range of Study: Mar. 19, 2003- 
Apr.24, 2008. 364 

 

104,317/ 
8,199 
 

116,874 

4 Study Title: Documented Civilian Deaths 
from Violence.365 
 Date Range of Study: Jan. 1, 2003-May 

84,040 /NR 84,040  

                                                           
362 Hagopian and Flaxman.  "Mortality in Iraq‖. 
363 iProCon. ―Deaths from the War in Iraq.‖ ProCon.org community. http://usiraq.procon.org (Accessed 
March 18, 2015) 
364 Index, Iraq. "Tracking Reconstruction and Security in Post-Saddam Iraq." Saban Center for Middle 
East Policy, The Brookings Institution (2007). 
365 iProCon. ―Deaths from the War in Iraq‖ 

http://usiraq.procon.org/
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20, 2008.366 
 

5 Study Title: 4,000 Fallen: Iraq Casualties 
since March, 2003. Five Years in Iraq - 
Quality of Life Civilian Death. 
Date Range of Study: Mar. 2003-May 19, 
2008.367 
  

39,112/NR 43,192 

6 Study Title: Violence Related Mortality 
from 2002-2006. Iraq Family Health 
Survey.  
Date Range of Study: 2002-2006.368 
 

151,000/ 
NR 

151,000 

7 Study Title: UN Assistance Mission for 
Iraq (UNAMI) Human Rights Report. 
Date Range of Study: 2003-Dec. 31, 
2006.369 
 

34,452 
12,000 

46,452 

8 Study Title: The Human Cost of War in 
Iraq: A Mortality Study, 2002-2006  
Date Range of Study: Mar. 2003-July 
2006.370 

654,965/NR 654,965 

 

As a result of occupation, the presence of the US and UK forces in Iraq has continued 

under the excuse of fighting terrorism for the sake of consolidation of freedom and 

democracy, and this excuse allows the US and British forces to commit a lot of 

humanitarian violations against Iraqis that breach human rights. Later in few years, the 

scandal of Abu Ghraib prison spread all over the world showing how IHL can be 

breached under the cover of members of the SC. It is found that after one year of 

occupation the violation to human rights started dramatically and increasingly, where a 

                                                           
366 Iraq Family Health Survey Study Group. "Violence-related mortality in Iraq from 2002 to 2006." N 
Engl J Med 2008, no. 358 (2008): 484-493.   
367 Hagopian and Flaxman.  "Mortality in Iraq‖. 
368 ―Index, Iraq. "Tracking Reconstruction and Security‖ 
369 UNAMI Human Rights Reports, ―Reports Prepared by Unami Human Rights Office,‖ 
http://www.ohchr.org/EN/Countries/MENARegion/Pages/UNAMIHRReports.aspx  
(Accessed September 25, 2015) 
370 Gilbert,Burnham. The human cost of the war in Iraq: A mortality study, 2002-2006. Center for 
International Studies, Massachusetts Institute of Technology, 2006. 

http://www.ohchr.org/EN/Countries/MENARegion/Pages/UNAMIHRReports.aspx
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lot of media all over the world showed terrifying images of cruelty and torture of Iraqi 

prisoners at the central prison of Abu Ghraib at the hands of American guards and 

officers. These images have produced a significant impact on Islamic countries and other 

places that attract a lot of enthusiastic young people to join the resistance against the 

occupier.  371  

Respondent 2, emphasized that because of the influence of the US and UK on all 

resolutions issued by the SC and using their rights to veto against any resolution or 

request for information about human rights violation inside Iraq, the implementation of 

IHL was not possible. Their domination in the SC caused big scandals as in the Abu 

Ghraib prison which shocked the entire world after leaking photos of the US soldiers 

humiliating Iraqi prisoners and doing all kinds of torture and sexual abuses. He further 

supported his conclusion by referring to the criticism and long debates concentrated on 

the UN and SC weakness to stop human rights violations after the invasion of Iraq. The 

core function of the SC is to determine the existence of threats to international peace and 

to determine what measures to be taken in response. Historically, the US was the main 

obstacles towards this goal. However, the debate on the Iraq War and the UN‘s criticism 

of the SC‘s failure to fulfil this function in the run-up to the war has destroyed or at the 

very least severely reduced its influence. Michael372 argued that this war harshly laid 

bare the fact that the UN regime, regarding collective military action had long been 

undermined by large number of countries using military force in contravention to the 

UN Charter. 

                                                           
371 Abdul Jalil Hassan, Iraq under Occupation and Resistance: An Analytical Study of the Causes and 
Consequences (Damascus: House Alvrkd for printing, publishing and distribution, 2006), 89. 
372

 Michael J. Glennon, "Why the security council failed." Foreign Aff. 82 (2003): 16. 
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The map below represents full country deaths and wounded, with dots proportional to 

the number of casualties. Larger dots mean more casualties noted in the record for that 

day, smaller dots mean less. Dots in all of the maps are to the same scale, that is, the size 

of each dot represents the same number of casualties in both civilians and coalition 

casualty maps below. 

 

 

    Figure 2.3 Iraq War Civilian Casualties distribution in Iraq (2004-2010) 373 

 

Ronald et al.374 argued that the British and US invasion to Iraq in 2003 was a form of 

state of crime and offerd a criminological analysis of the event. The scholars provided a 

                                                           
373 Wikileaks Iraq War Diary 2004-2009 Part: http://peterslarson.com/2010/10/24/wikileaks-iraq-war-
diary-2003-2009/ (Accessed April 11, 2015). 
374 Ronald C.Kramer,  and Raymond J. Michalowski. "War, Aggression and State Crime A Criminological 
Analysis of the Invasion and Occupation of Iraq." British Journal of Criminology 45, no. 4 (April 19, 
2005): 446-469. 

http://peterslarson.com/2010/10/24/wikileaks-iraq-war-diary-2003-2009/
http://peterslarson.com/2010/10/24/wikileaks-iraq-war-diary-2003-2009/
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narrative analysis of the historical origins of this crime through the lens of an integrated 

model for the study of organizational deviance. They concluded that the invasion and 

occupation of Iraq by the US and its allies is a violation of IHL and, as such, constitutes 

a state crime. It is a state crime, however, over which there is no effective social control, 

and for which there is no likelihood of formal sanction. Like most militarily and 

economically powerful nation in the world system, it appears that the US and its leaders 

can, if they choose, violate IHL with relative impunity. From a criminological 

standpoint, they concluded that the invasion and occupation of Iraq by the US and its 

allies reveal a complex interaction among historical and contemporary political and 

economic forces as well as a need to recognize how the ‗butterfly effect‘, as both chaos 

theorists and moviemakers term it, can impact the production of state crime.  

By and large, all the academics respondents375agreed that the domination of the US and 

UK to the decision inside the SC was the main reason for the war in Iraq in 2003. The 

US and UK neglected the refusal of other permanent members in the Council to agree of 

issuing a decision for authorizing the US and its allies to go to war. Respondents 2 and 

5376 made reference to the US rejection in removing all UN sanctions on Iraq since the 

war of 1990 to illustrate the domination the US together with the UK refused all claims 

by human rights organizations to lift these sanctions despite the catastrophic 

consequences on the people of Iraq. But after the war in Iraq in 2003, majority of the UN 

sanctions have been lifted within one year which showed the strong dominations of the 

US mainly on the decisions of the SC even though affecting human rights and economic 

situation of people in any country opposing the US policy.  

                                                           
375 Respondents 1,2,3,4,5 “Academic of Public International Law‖ 
376 Respondents  2,5‖ Academic of Public International Law‖ 
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Academics respondents 1 and 4 confirmed that the control of the decision in the SC by 

the US and UK was the main obstacle towards protection of Iraqi victims. Moreover, the 

SC has become a tool for the US to violate human rights by preventing the prosecution 

of war criminals during the war in Iraq in 2003. 

The focus of the occupation forces led by the US and UK after the invasion of Iraq in 

2003 was to set up prisons and detention centers all over Iraq rather than on the 

reconstruction of the country. The occupation mainly focused on pushing a lot of 

members of the old political party, military and security leaders to jail; building prisons 

to deal with the increasing number of Iraqi prisoners; building detention centers such as 

the large prison created in the city of Basra named ―Boca‖ and charging Baghdad 

International Airport, into the US administration center which was fully protected 

because it was where military and security leaders as well as intelligence and partisan in 

the time of Saddam Hussein were dedicated.  377  

Chapters VI and VII are two basic Charters of the UN regarding the resolution of 

conflicts that offer international peace and security for civilians. These chapters stresses 

on the non-use of force to implement the UN resolutions but what happened in Iraq was 

contrary to the provisions of Article 41378 which stipulates that ―the SC to decide what 

measures not involving the use of armed forces to implement its decisions, and it may 

call to the UN members of the application of these measures, and may be, including the 

interruption of economic relations and of rail, sea, air, postal, telegraphic, radio and 

                                                           
377 Jameel  Shana Fayek, ―The Future of State-Building between Iraq and the Attempts to Partition‖ (diss., 
The Arab Open Academy in Denmark, 2009), 55, in http://www.ao-academy.org/letters.html. (Accessed 
September 28, 2015) 
378  Article 41 of the Charter of the United Nations.  
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other means of communication, partially or completely, halt the severance of diplomatic 

relations.‖  379      

Consumers for Peace organization 380  documented the following breaches of human 

rights in Iraq during the occupation period by the US and British forces for using 

prohibited weapons against civilians: 

1. The US military commanders acknowledged, after initial denials, that Napalm was 

dropped on Iraqi troops during the advance on Baghdad. ―The attacks caused 

massive fireballs that obliterated several Iraqi positions.‖381 The Pentagon argued 

that the weapons dropped in Iraq were not ―traditional‖ Napalm, but ones created 

with a slightly different mixture of jet fuel and sticky polystyrene-like gel. The 

results, however, were devastating and terrifying. 

2. The US Department of Defense acknowledged, after strong denials, that white 

phosphorus was used by the US forces during the siege of Fallujah. Also, at least 

one published article written by the US military officers acknowledged the use of 

white phosphorus during the siege of Fallujah in November 2004.382 

3. Insurgents reported being attacked with a substance that melted their skin, a 

reaction consistent with white phosphorous burns.383 

4. The use of white phosphorous artillery and mortar shells was called ―shake and 

bake‖ by the US military. The white phosphorous shells were accompanied by 

                                                           
379 United Nations resolutions, Charter  Chapter VII. http://search.un.org/ 
380 Zinn,Howard  joins Kathy Kelly, Dahr Jamail, Ann Wright and Neil MacKay in endorsing ―War 
Crimes Committed by the United States in Iraq and Mechanisms for Accountability.‖October 10, 2006. 
Charles Jenks, Traprock Peace Center 
381 Andrew Buncombe.. "US admits it used napalm bombs in Iraq." The Independent 10 (2003). 
382 Felicity Aubuthnot, Felicity. "Fallujah: More war crimes surface." Guardian (Sydney)1624 (2014): 12. 
383 Ibid 
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other high explosives which the heat of the former forcing people into areas where 

the latter would have the highest impact.384 

2.6 The Violation of IHL in Iraq War (2003-2012) 

On March 20, 2003, the second Gulf war began with the invasion of Iraq by the coalition 

forces led by the US and UK. This war caused a real international crisis and dramatic 

human rights violation in Iraq. It raised many questions and challenged the relevance of 

the concept of preventive war (or from what point can we estimate that force should be 

used) and the possibility for some of the most powerful nations on the planet to trigger 

operations without the UN and major international bodies agreement. It also provides a 

discussion of the potential instability that could settle permanently in the region after the 

outbreak of hostilities. One of the questions raised is the reasons given by the allies to 

justify their actions. In fact, there was no evidence of the presence of weapons of mass 

destruction in Iraq and no confirmation on the existence of links between the old regime 

in Iraq and terrorist groups.385 

The consequences of war in Iraq led by the US and British forces have been devastating. 

Researchers of the Johns Hopkins Bloomberg School of Public Health in the US 

calculated that about 655,000 Iraqis died as a consequence of the Iraq War in 2003.386  

                                                           
384 The Consumers for Peace. ―War Crimes Committed by the United States in Iraq and Mechanisms for 
Accountability.‖ http://www.consumersforpeace.org/pdf/war_crimes_iraq_101006.pdf (accessed October 
28, 2015). 
385Gaëlle Briguet, ―Great European States in the Iraq War: Reasons and Justifications‖ (master's thesis, 
European Institute of the University of Geneva, 2005) 2-1 , in Archive overate UNIGE, in http://archive-
ouverte.unige.ch/unige:20312.( Accessed July 2, 2015) 
386 Gilbert Burnham The human cost of the war in Iraq: A mortality study, 2002-2006. Center for 
International Studies, Massachusetts Institute of Technology, 2006. 
 

http://www.consumersforpeace.org/pdf/war_crimes_iraq_101006.pdf
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The World Health Organization (WHO) estimated 151,000 violent deaths in Iraq from 

March 2003 until June 2006.387 

Classified Pentagon files released by WikiLeaks recorded over an estimated 66,000 

civilians were killed during the Iraq War between 2004 and 2009. 388 

The United Nation Assistance Mission for Iraq (UNAMI) gave report on Iraqi civilian 

casualty and estimated the daily average number of Iraqi casualties due to hostile action 

after the invasion of US and allies in 2003 until 2008. The UNAMI report was revised 

from 102 to 104 average daily Iraqi deaths due to on a prior miscalculation. 

Unfortunately, as of June 11, 2008 an update of the Johns Hopkins University/Al 

Mustansiriya University study was still not available. 

 

Figure 2.4 Average Numbers of Iraqi Deaths per Day. 389 
 

                                                           
387 Iraq Family Health Survey Study Group. "Violence-related mortality in Iraq from 2002 to 2006." N 
Engl J Med 2008, no. 358 (2008): 484-493. 
388David Leigh. "Iraq war logs reveal 15,000 previously unlisted civilian deaths." The Guardian 22 (2010): 
2010. 
389 iProCon. ―Deaths from the War in Iraq.‖ 
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Thousands of Iraqi civilians have died since the beginning of the war in March 2003. 

The range of deaths in the Iraq War has been estimated at between 56,027 and 654,965. 

The chart below shows Hostile vs. Non-Hostile US Military fatalities in Iraq between 

2003 to 2008. These graphs represent the number and percentage of hostile (3,310) 

versus non-hostile (749) US military fatalities in Iraq from March 19, 2003 till May 3, 

2008. 

A team of American and Iraqi public health researchers have estimated that 600,000 

civilians have died in violence across Iraq since 2003 as a result of the American 

invasion, the highest estimate ever for the toll of the war here.390 

In the same context, a study was conducted by the John Hopkins Bloomberg School of 

Public Health to determine the rate of violent deaths in Iraq since the 2003 invasion (see 

Figure 2.5). Extrapolating from a survey of 1,849 Iraq households, the report estimated 

that 601, 027 Iraqi civilians died in violence between March 2003to2012. The findings 

of the previous study, published in ‗The Lancet‘, a British Medical Journal, in 2004, has 

been criticized as high, in part because of its relatively narrow sampling of about 1,000 

families and because it carried a large margin of error.391 

                                                           
390 Tavernise, Sabrina, and Donald G. McNeil Jr. "Iraqi Dead May Total 600,000, Study Says." New York 
Times 11 (2006). 
391 Sabrina  Tavernise  and Donald G. McNeil Jr. "Iraqi Dead May Total 600,000, Study Says." New York 
Times  October 11,  (2006). 
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Figure 2.5 The causes of deaths in Iraq war (2003-2006). 392 

 

The Figure below breaks down to about 15,000 violent deaths a month, a number that is 

quadruple to the one given by the Iraqi government hospitals and the morgue in 

Baghdad and published in a United Nations report in Iraq.  

 

 

Figure 2.6 Hostile vs. non-hostile US military fatalities in Iraq (2003-2008)393 

                                                           
392 Ibid 
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The following section summarizes the most important cases that show the weakness of 

IHL in Iraq after the invasion in the period of 2003to2012: 

2.6.1   The Case of Blackwater Security 

Blackwater Worldwide is a security company based in North Carolina and provides a 

rapidly expanding list of products and services to the U.S. government, among other 

clients. The company begins with providing training to military officials, police officers 

and civilians at its headquarters in the US.394  When the US invaded Iraq in 2003, 

Blackwater positioned itself to provide security personnel to the US State Department 

and other US agencies operating in Iraq. Blackwater has secured contracts worth over 

one billion dollars in the publicly identified US government contracts during the ―war on 

terror.‖ Blackwater‘s contracts range from providing security to the US officials in Iraq 

to aviation services and according to the New York Times, a covert CIA assassination 

program.395 

On September 16, 2007, as a result of indiscriminate firing opened by the staff of the 

American private security company "Blackwater" on Nisour Square in Baghdad, 17 Iraqi 

civilians were killed. 396  Employees of "Blackwater" were part of a convoy with 

diplomats from the US State Department. According to the version of the company, a 

                                                                                                                                                                           

 393 iProCon. ―Deaths from the War in Iraq.‖ 
394Gielink Dirk, Maarten Buitenhuis, and René Moelker, No Contractors On the Battlefield: The Dutch 
Military's Reluctance to Outsource (Paris: VS Verlag, 2007), 149. 
395Ryan ,Devereaux. "‘Blackwater guards lose bid to appeal charges in Iraqi civilian shooting case‘." The 
Guardian 5 (2012). 
396 Sabrina Tavernise and James Glanz, "Iraqi Report Says Blackwater Guards Fired First." New York 
Times 19 (2007). 
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bomb was detonated near a convoy‘s improvised explosive device, after which he was 

subjected to fire from automatic weapons.397 

According to Iraqi sources, the convoy has not been attacked, but not far from there a 

mortar exploded near a mine and the employees of 'Blackwater' opened fire after 

approaching them as an Iraqi car refused to stop at the request of the Iraqi police. 

According to confirmed accounts, after applying for security clearance, the convoy 

opened fire with stun grenade although there were Iraqi soldiers and police in the area398 

There had been several investigations into the incident; in an the investigation conducted 

by the FBI, it was found that the killing of at least 14 and wounding 18 Iraqis, among the 

victims were children can be regarded as unjustified and violated the rules for opening 

fire established for employees of private security firms in Iraq.399 

The lawsuit alleges that Erik Prince, Blackwater and its affiliated companies violated the 

US and IHL and ―created and fostered a culture of lawlessness amongst its employees, 

besides encouraged them to act in the company‘s financial interests at the expense of 

innocent human life.‖400 The allegation against Blackwater is that it routinely deployed 

heavily-armed shooters in the streets of Baghdad with the knowledge that some of them 

were using steroids or other judgment altering substances, destroyed evidence of 

criminal acts and engaged in weapons-smuggling.401 

                                                           
397 Ibid. 
398 Ibid. 
399 John M. Broder, and David Johnston. "FBI Says Guards Killed 14 Iraqis Without Cause." New York 
Times Online (2007). 
400 Higgins, ander G., ―US Rejects UN Mercenary Report, Washington post (October 17, 2007)1 
http://www.washingtonpost.com/wpdyn/content/article/(Accessed November 13, 2015). 
401Centre for Constitutional rights, ―Guns for Hire in Iraq, the Cases Against Blackwater, 
‖http://ccrjustice.org/home/get-involved/tools-resources/fact-sheets-and-faqs/factsheet-guns-hire-iraq-
cases-against(Accessed March 30, 2015). 

http://ccrjustice.org/home/get-involved/tools-resources/fact-sheets-and-faqs/factsheet-guns-hire-iraq-cases-against
http://ccrjustice.org/home/get-involved/tools-resources/fact-sheets-and-faqs/factsheet-guns-hire-iraq-cases-against
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In October 2007, the UN released a two year study stated that private contractors, 

although hired as "security guards", were performing military duties. The report found 

that the use of contractors such as Blackwater is a "new form of mercenary activity" 

which is considered illegal under international law; however, the US is not a signatory of 

the 1989 UN Mercenary Convention banning the use of mercenaries.402 Therefore, the 

US has breached the IHL by hiring irresponsible private security contractors who were 

involved in killing innocent Iraqis. 

In addition to the above, Respondent 1 403  emphasized that the case of Blackwater 

Security company in 2007 was a clear evidence of breaching of IHL because the US 

prevented to issue a decision in the SC to refer the case to international courts for the 

criminals are the US citizens. This incident was a breach of the GCs of 1977 which 

clearly states the need to distinguish between combatants and civilians. Referring to this 

point, the US government did not respond to the calls from the international community 

to send the US criminals in this incident and to avoid any further warrants, a federal 

judge Royce C. Lamberth sentenced a former Blackwater Worldwide security guard 

(Nicholas A. Slatten, 31) to life imprisonment and Paul A. Slough, 35, of Keller, Tex.; 

Evan S. Liberty, 32, of Rochester, N.H.; and Dustin L. Heard, 33, of Maryville, Tenn. 

were sentenced to 30 years for killing 14 unarmed civilians in a Baghdad traffic circle in 

2007.404  

                                                           
402 Dan Roberts, ―US Jury Convicts Blackwater Guards in 2007 Killing of Iraqi Civilians,‖ The 
Guardian (23 October 2014):1, http://www.theguardian.com/us-news/2014/oct/22/us-jury-convicts-
blackwater-security-guards-iraq (Accessed February 18, 2015). 
403 Respondent1, ―Academic of Public International Law‖ 
404 Hsu, S., and V. Martin. "Four Blackwater guards sentenced in Iraq shootings of 31 unarmed civilians."  
The Washington Post, April 13, 2015, http://www. Washington post. com/ (accessed October 28, 2015). 

http://www.theguardian.com/us-news/2014/oct/22/us-jury-convicts-blackwater-security-guards-iraq
http://www.theguardian.com/us-news/2014/oct/22/us-jury-convicts-blackwater-security-guards-iraq
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This incident is an obvious violation of the Additional Protocol of 1977 in which Article 

47 specifies that mercenaries are civilians who ―take a direct part in the hostilities‖ and 

are ―motivated to take part in the hostilities essentially by the desire for private gain.‖ 

The above Article makes a distinction between defensive and offensive actions, but the 

US did not make such clear distinction for it did not regard defensive actions by the 

security guards to be combats.405 

2.6.2 Al-Mahmudiyah Incident  

The Mahmudiyah killings were an incident occurred on  March 12, 2006 near the Iraqi 

city of Al-Mahmudiyah, south of Baghdad, where the US Army occupied Al- 

Yusufiyah, a traffic checkpoint, which was 200 meter from where the victims lived-an 

isolated standing house. In the incident, five US soldiers raped and murdered the 14-

year-old. Abeer Qassim al-janabi, an Iraqi girl, and killed the girls' parents together with 

her 6-year-old sister. This account often counts as a war crime incident which can result 

in reprisals against the military unit involved.406   

The incident showed that the US soldiers have breached IHL without prosecution in 

international courts. The prohibition of rape under IHL is already recognized in the 

Lieber Code.407  Although, Article 3 of the GCs does not explicitly mention rape or other 

forms of sexual violence, instead it prohibits ―violence to life and person‖ which include 

                                                           
405Vicini, James, ―US Judge Sets Trial in 2010 for Blackwater Guards‖ 
      http://www.reuters.com/article/2009/01/06/us-usa-iraq-blackwater (Accessed June 1, 2015). 
406 Brett Barrouquere, ―Killings Shattered Dreams of Rural Iraqi 
Family,‖http://www.nbcnews.com/  (Accessed May  29, 2015). 
407 Lieber Code, Article 44 https://www.icrc.org/applic/ihl/ihl.nsf/ART/110-20044?OpenDocument 
(Accessed April 7, 2015). 

http://www.nbcnews.com/id/30906766/#.VoKtNP5SmiI


  

166 
 

actions like rape of woman or sexual violence against civilians including torture and 

cruel treatment which affects personal dignity‖.408 

On the day of the occurrence, five soldiers out of six from the checkpoint went to the 

house of the Qasim family and forced their way into the house. Green (the principal 

criminal), called Abeer‘s parents and her 6-year-old sister to go to another room. He 

came back with an AK-47 in his hand with the other soldiers, whom he had called, to 

shoot them all. He and three other soldiers then, raped Abeer and shot her in the head, 

doused their bodies with gasoline and set it on fire, before they returned to their base.409 

This case presents a clear and imminent danger to the fair administration of justice. 

Opening arguments in Green's trial were heard on April 27, 2009. The prosecution 

rested its case on May 4, 2009.410 On May 7, 2009, a federal jury convicted Green of 

rape and murder, for which he could have received a death penalty.411 However, on May 

21, 2009, Green was spared the death penalty when the jury of nine men and three 

women could not come to unanimous agreement on penalty; as a result, he received life 

without parole. Formal sentencing took place on September 4, 2009. 412  The jury's 

indecision may indicate that the public is becoming increasingly aware of combat stress 

and its effects on soldiers. Green's defence attorneys argued against the death penalty, 

presenting military witnesses who testified that Green's unit suffered unusual stress and 
                                                           
408 Article 3 of the Geneva Conventions, common  
409 Staff and agencies, ―Iraq Rape Soldier Given Life Sentence,‖ The Guardian (17 November 2006): 1, 
https://www.theguardian.com/world/2006/nov/17/iraq.usa1 (Accessed June 22, 2015). 
410 Paducah Ky, ―Prosecution Rests in Trial for Iraq Crimes,‖ Associated Press (May 6, 2009): 
1,http://archive.armytimes.com/article/ (Accessed April 1, 2015). 
411  CNN, ―Ex-Soldier Could Face Death Over Iraq Murders, 
Rape,‖http://edition.cnn.com/2009/WORLD/meast/05/08/kentucky.iraq.soldier.rape/ (Accessed March 4, 
2015). 
412 Caroline Hedley, ―US Soldier Escapes Death Penalty Over Iraqi Rape and Murder,‖ The Daily 
Telegraph (08 May 2009): 1, http://www.telegraph.co.uk/news  ( Accessed May 18, 2015)  

http://archive.armytimes.com/article/20090504/NEWS/905040309/Prosecution-rests-trial-Iraq-crimes
http://edition.cnn.com/2009/WORLD/meast/05/08/kentucky.iraq.soldier.rape/
http://www.telegraph.co.uk/news%20%20(
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heavy casualties, and had insufficient Army leadership. At the same time, Abeer's 

relatives were outraged at the punishment Steven Dale Green was given, feeling that 

Green's sentence was insufficient; judging from the way the story was featured in the 

news.413  

This incident was strong evidence on human rights violation and an obvious breach to 

IHL as stated in the Fourth Geneva Convention (1949) that prohibits all means of abuse 

against women and rape. In addition to that, Article 27 emphasizes the parties to the 

conflict may take such measures of control and security in regard to protected persons as 

may be necessary as a result of the war especially women. Moreover the Article 

stipulates that, ―Women shall be especially protected against any attack on their honour, 

in particular against rape, enforced prostitution, or any form of indecent assault.‖414  

Furthermore, rape and sexual violence can also be constituent elements of other crimes 

under international law. It has been specified in practice that the prohibition of sexual 

violence is non-discriminatory, for that men and women, as well as adults and children, 

as they are equally protected by this prohibition. Except for forced pregnancy, the crimes 

of sexual violence in the Statute of the ICC are prohibited when committed against ―any 

person.‖ and not only women.415 

A resolution passed by the UN on the 19th of June 2008 states416 ―…women and girls 

are particularly targeted by the use of sexual violence, included as a tactic of war to 

                                                           
413 BBC news channel.  . Life for US soldier's Iraq crimes: 2012     

http://news.bbc.co.uk/2/mobile/americas/8239206.stm( Accessed 18 May, 2015) 
414 Article 27, second paragraph, of the 1949 Geneva Convention IV 
415 Article 8(2)(b) of Rome Statute. 
416

 United Nations, ―Resolution 1820 (2008),‖ http://www.securitycouncilreport.org/ (accessed August 28, 
2015). 

http://www.securitycouncilreport.org/


  

168 
 

humiliate, dominate, instill fear in, disperse and/or forcibly relocate civilian members of 

a community or ethnic group.‖ From the statement, there are clear implications that rape 

violates Articles 1 and 5 of the Universal Declaration. Article 1 implies that all humans 

should be treated equally and with dignity, and as rape is used to humiliate as well as 

dominate individuals there is no evidence of dignified treatment in it. Being born in 

equal dignity implies that every human is treated with such dignity. Yet rape is not a 

dignified treatment and hence, the basic right of a human is violated. To counter such an 

argument, one can assume that to be able to obtain human rights, one has to be 

acknowledged as a human. This only occurs when one is treated as such, in other words, 

with dignity and equality. Under this aspect, women who have been raped, or not treated 

with dignity, are not recognized as humans and therefore, would not be able to obtain 

their rights. Rape also violates Article 5 which is included in those setting forth civil and 

political rights. Rape is classified as cruel and degrading treatment, and referring back to 

the UN statement, humiliation is a method used to degrade. Inhuman treatment would 

mean that one is not treated with dignity and equality, which is a standard that all 

humans should enjoy. Hence, inhuman treatment is a violation as every human has 

human rights. A different aspect to look at it is the idea of governments being enablers 

of rights. This means that the state primarily has to accept a right so that the people are 

able to enjoy the right.417 

In the same context, this incident shows a big gap in the IHL in particular for it shows 

that rape against civilians could be passed without punishment from the international 

courts because of weakness in itself. As such, it can be concluded that until the current 

                                                           
417 Violations Within the Context of the Universal Declaration of Human Rights: Rape, 
‖https://www.mtholyoke.edu/(Accessed April 25, 2015).   

https://www.mtholyoke.edu/~gerla22f/classweb/Universal%20Declaration%20violations%20-%20Displacement.html
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time, the criminals who have committed several rape crimes in Iraq have not been 

punished yet according to the crime definition "war rape" as stated in the articles of IHL. 

This is because of the absence of strong enforcement against war criminals in the similar 

cases. Very few war criminals who committed ―war rape‖ have been prosecuted in 

international courts but none of cases referred to the court are associated with incidents 

in Iraq. Examples of the cases are first, there are similar incidents happened in the World 

War II and the Nuremberg Tribunals failed to charge Nazi war criminals who raped 

women in invaded countries by Germany although witnesses testified on war rape.418 

Another example is the War Crimes Tribunal in Tokyo but the Japanese officers "of 

failing to prevent rape" in the Nanking massacre, which is known as the "Rape of 

Nanking."419 

 
2.6.3 Fallujah War 

The military invasions by the US on cities of Iraq have involved a series of illegal 

actions and use of prohibited Weapons under IL as a clear breach to IHL. The people of 

Iraq have borne the brunt of such military abuses. Among such attacks, the military 

strikes on Fallujah were the most tragic one which have been described thoroughly, 

persuasively and in details below as the evidence. 

In 2004, Fallujah was sieged by the US military two times in the months of April and 

November. During April 2004 siege, 800 deaths were estimated which included 572 to 

616 civilians, and at least half of those numbers were children and women. In total, the 

                                                           
418 Robert K. Woetzel, The Nuremberg trials in international law: With a postlude on the Eichmann case. 
Stevens, 1962. 
419 John L.Ginn,  Sugamo Prison, Tokyo: an account of the trial and sentencing of Japanese war criminals 
in 1948, by a US participant. McFarland Publishing, 1992. 
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deaths of 600 people were reported until April 12th, 2004.420 Medical care and supplies 

were strictly denied for the people of Fallujah. Numbers of reports on firing at 

ambulances and civilians coming out of the city by the US soldiers have been filed by 

humanitarian workers. Access to clinics and hospitals was denied by the US armed 

forces for two weeks. The level of killing was so significant that Iraqi authorities 

protested strongly until US forces were ordered to withdraw from the city of Fallujah.421 

During the war in Fallujah, 40% of the buildings were destroyed completely, 20% were 

badly damaged and 40% had significant damage which indicated that 100% of the city 

buildings were damaged.422 The war was a direct violation to Protocol I, Article 75 of 

the Fourth Geneva Convention.  

In this light, Respondent 4, tried to attract the public's attention to the aforesaid 

article which states that: 

 ―(1) persons who are in the power of a Party to the conflict shall be treated humanely in 
all circumstances (2) The following acts are and shall remain prohibited whether 
committed by civilian or by military agents: (a) violence to the life, health, or physical or 
mental well-being of persons (b) outrages upon personal dignity, in particular humiliating 
and degrading treatment, enforced prostitution and any form of indecent assault and 
threats to commit any of the foregoing acts‖ 

 
He said that the result of the Fallujah war was a strong evidence of IHL breaching, 

where half of the buildings in the city were completely destroyed, 20% had major 

damage, and 40% had significant damage. The war was a strong intentional killing to 

civilians by the US soldiers as Respondent 3 pointed out. He found that many civilians 

                                                           
420 Iraq Body Count. Falluja Siege, A News Analysis. April 2004. 
https://www.iraqbodycount.org/analysis/reference/falluja-april/ (Accessed March 12, 2015) 
421 Howard  and  Kathy ―War Crimes Committed by the United States in Iraq‖ 
422 Anne Barnard, ―Death Toll Near 500 in Fallujah, Baghdad,‖Boston Com News. 
http://archive.boston.com (accessed April 7, 2015). 
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who lived in Fallujah tried to escape the hell of the shell firing were killed by the US 

snipers, who received orders to shoot at anyone who moved inside the city without 

distinction, even at children. Some of them were killed on their way to take refuge in 

mosques. This act was totally contradicted the Fourth Geneva Convention in Article 27 

and Articles 29-34 which the occupation authorities are obliged to control its power 

with civilians and treat civilians of the occupied country in human way. The reality of 

the situation was absolutely different as reported by international organizations because 

the numbers of Iraqi civilians killed by US forces in the Iraqi cities were very high. 

Despite intensive military attack and the presence of at least 50,000 civilians in the city, 

the US military “illegally refused to give access to the Iraqi Red Crescent. According to 

the UN's special rapporteur,‖ the use of water deprivation and hunger as a weapon 

during war against civilians is illegal.423 

Special Rapporteur Jean Ziegler from Switzerland, for the right to food has reported 

violations of Article 54 of Additional Protocol I at a number of different locations in Iraq 

such as Tall Afar and Fallujah.424 There were a number of other UN and NGO reports on 

withholding of food supplies and water as well as rampant malnutrition of Iraqi civilians 

particularly children. Furthermore, water installations and agricultural areas were 

severely damaged by the US armed forces during the initial military actions and ground 

attacks. In November 2004, a coalition of Iraqi human rights groups released a report on 

                                                           
423 Howard  and  Kathy ―War Crimes Committed by the United States in Iraq‖ 
424 United Nations press release of October 16, 2005 (World Food Day) issued by the Special 
Rapporteur. He also discusses violations in his 2005 report to the UN Commission on Human Rights, 
UN Doc. E/CN.4/2005/47, para. 19. 
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crimes committed by the armed forces including Iraqi military units. The report has been 

summarized as follows:425 

1. The plundering and destruction of healthcare centers by bombing. The arresting of 

staff and sealing of Central Hospital. Ambulances were targeted by bombs and the 

rescue teams were denied entry to the city, where approximately 50,000 civilians 

were trapped. All these actions were clear violations of the Third Geneva (Article 

18) and Protocol I (Articles 12-15). 

2. Internationally banned arsenals were used while carrying out attack, for example 

Napalm, unknown gases, phosphoric weapons which caused the blood to explode 

out of bodies. In the military neighborhood, 24 carbonized bodies were found. 

Article 23 of the Hague Regulations of 1907 provides the international legal basis 

for criminalizing the use of internationally prohibited weapons. Also Article 36 of 

the First International Protocol prohibits the use of the prohibited weapons. 

3. It has been reported by a number of surviving civilian victims that soldiers used 

gas masks when they entered the war zones. Furthermore, there were increased in 

cases regarding complications and deformation in newly born babies as a 

consequence of the use of such chemical weapons. Ministry of Health officials 

have confirmed the use of chemical weapons in a press conference which was 

organized during the battle. 

4. Civilians from the war zone were arrested and forced to participate in cleaning the 

remains of the battle and what has been used in it. The dead bodies of fighters and 
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civilians which included women and children were found in one of the disposal 

sites. The access to such disposal sites was prohibited 

5. A number of civilians were killed by the U.S. snipers who tried to escape from the 

attacked zone. The sniper was ordered to shoot at anyone who moved without any 

exception of women or children. Many civilian who witnessed the incident have 

confirmed that a lot of civilians were shot to dead in their neighborhood who were 

just trying to take refuge to the nearest mosques, where Article (6) of the Fourth 

Geneva Convention of 1949 stipulates that the occupation authorities are obliged 

to provide protection to civilians and treat them humanely. 

Respondent 19426 described how his only son (a boy) died in 2004. He said "While we 

were crossing road, there was a US military convoy nearby. Then we heard Iraqi 

insurgents shot the US convey from behind which pushed the US soldiers to respond 

immediately by killing many innocent people around them without discrimination. He 

cried and said ―my little boy was shot in the head including seven others who died on 

that day.‖ He added that he was shouting like crazy to the US soldiers then, a US 

sergeant came out of the Humvees vehicle and told him loudly, ―Listen man, we were 

given a direct order that if women, children, old people or any civilians get in front of 

the convoy or they are present during an ambush to our convoy, we will kill any one 

whom we suspect without thinking too much and we should not stop.‖ The US military 

convoy was supposed to take fire and deliver their report to the chain of command. 

These were the rules of engagement of US forces in Iraq. One of the soldiers told me 

―We should always act fast if we receive fire and we don't know about you, if you get 
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fire from a crowd of people, you will do the same, how fast you are going to count 

depends on you, and how accurate it is will determine your life.‖ 

6. It has been confirmed by eyewitnesses that the US and Iraqi forces have executed 

four civilians with their eyes covered and hands tied for they were suspected to be 

combatants who were seeking refuge at "Al-Hadra Al- Mohammadiya" mosque. 

As stated above, the convoys carrying medical aid and supplies provided by Iraqi Red 

Crescent for the civilian population in Fallujah have been detained and asked turn back. 

IHL states that if the civilian population of any territory under the control of a Party to 

the conflict, other than occupied territory, is not adequately provided with the supplies 

mentioned in Article 69, 427  relief actions which are humanitarian and impartial in 

character and conducted without any adverse distinction shall be undertaken, subject to 

the agreement of the Parties concerned in such relief actions. Offers of such relief shall 

not be regarded as interference in the armed conflict or as unfriendly acts. According to 

the Fourth Convention or Protocol, in such relief activities and consignments, children 

and women, expectant mothers, maternity cases and nursing mothers must be given 

priority and accorded privileged treatment or special protection.  

In the Fallujah military attack, it has been reported that marked ambulances were 

targeted by the US troops many time and the distribution of medical supplies were 

denied which is clear violation of IHL and Protocol I, Article 70.428  

                                                           
427 Article 69: Basic needs in occupied territories. In addition to the duties specified in Article 55 . of the 
Fourth  Geneva Conventions of 12 August 1949, https://www.icrc.org/ihl/WebART/470-
750088?OpenDocument 
428 Article 70 of  the  Protocol I Additional to the Geneva Conventions 
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With regard to Article 69, Respondent 5  focused highlighted that the relief actions are 

specified in this Article. He stated that IHL clearly identifies the relief actions during 

war of non-international conflicts. During relief deliveries, priority shall be given to 

those persons, such as children, expectant mothers, maternity cases and nursing mothers, 

who, under IHL should receive privileged humanitarian treatment or special protection.  

In the same context, Respondent 6429 provided an evidence, where he confirmed that 

during his duty with the US military convoy near Fallujah city, a medical convoy sent by 

the Iraqi Red Crescent during the war in Fallujah to provide aid to the remaining Iraqi 

population inside the city has been turned back and not allowed to enter the city by the 

US troops blocked all the ways to the enter the city. Respondent 5 response was 

identical with the testimony of the translator and he emphasized that the Articles of the 

Fourth GCs state that if the civilian population of any territory under the control of a 

Party to the conflict, other than occupied territory, is not adequately provided with the 

necessary medical and food supplies during war, then it is a clear breach of IHL. The 

translator further declared that he saw marked ambulances were repeatedly shot at by the 

U.S. troops during the siege of Fallujah in 2004 in preventing the distribution of medical 

supplies to the people trapped inside the city. The testimony of Respondent 5 supports 

the conclusion of IHL breaching of Article 70 of Protocol I. That makes a condition of: 

―The Parties to the conflict shall allow and facilitate rapid and unimpeded passage of all 
relief consignments, equipment and personnel even if such assistance is destined for the 
civilian population of the adverse Party‖ 
 

According to the terms of the GC IV, Articles 18, 23, 55 and 56; and Additional 

Protocol I, Article 54, the US armed troops have conducted clear violation of 
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humanitarian law by attacking on medical facilities, personnel, or vehicles and 

deliberately depriving the civilian population of food and medical assistance supplies. 

Moreover, according to international and humanitarian laws, the injured and sick people 

must be taken care of. Impartial humanitarian agencies such as the International Red 

Cross and Red Crescent Society and national affiliates must be given access to civilians 

who are in need. A number of serious breaches of these basic rules by the US troops 

have been reported by the UN investigators and NGOs.430 

2.6.4 Haditha Incident 

The Haditha incident (also named as the Haditha killings or the Haditha massacre) refers 

to an incident on November 19, 2005 in which 24 unarmed Iraqi civilians (men, women 

and children), were murdered by the US Marines group in Haditha city situated in the 

western Iraqi province of Al Anbar. 431    

On the date mentioned above, marines from 3rd Battalion, were traveling in a convoy 

along a road near Haditha, Iraq. Without warning, a large IED suddenly exploded 

directly beneath a Humvee in the convoy, which was occupied by Lance Corporals 

Terrazas, Crossan and Guzman. Terrazas, who was driving, died instantly while the 

other two marines were seriously injured. Immediately thereafter, Staff Sergeant 

Wuterich, a squad leader who had been traveling in the military convoy, ordered five 

Iraqi men, a taxi driver and four young men, out of a vehicle and shot them dead in the 

street. Within minutes, the platoon commander, Lieutenant Kallop, arrived at the scene 

of the accident and reported receiving small arms fire from a nearby house.In response, 
                                                           
430 Yves Sandoz "The International Committee of the Red Cross as guardian of international humanitarian 
law." (1998). 
431Scott Horsley, ―Marines Charged with Murder in Haditha Killings,‖ http://www.npr.org/templates/story  
(Accessed June13, 2015) 
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he ordered the marines to ―take the house‖. The marines entered this house and three 

other adjacent houses. In the ensuing mayhem, twenty-four Iraqi civilians were killed by 

the marines.432 

One victim was a 76-year-old amputee in a wheelchair holding a Koran. A mother and 

child bent over as if in prayer were also among the fallen. ―I pretended that I was dead 

when my brother's body fell on me and he was bleeding like a faucet,‖ said Safa Younis 

Salim, a 13-year-old girl who survived by faking her death.433 Other victims included six 

children ranging in age from 1to14. Citing doctors at Haditha‘s hospital, the Washington 

Post reported, ―Most of the shots ... were fired at such close range that they went through 

the bodies of the family members and plowed into walls or the floor.‖434 

The victims included unarmed elderly people and children which were shot for a number 

of times in close range. It was suspected that the killings were vengeance for attack on 

the Marines convoy using improvised explosive device in which Lance Corporal Miguel 

Terrazas was killed number of news reports have compared the instance to the My Lai 

massacre435 in 1968 and described it as "Bush's My Lai," or "Iraq's My Lai."436 Often, 

the killings and attacks were part of a wider pattern of perceived human rights abuses by 

American military forces in Iraq.437  

                                                           
432 Press Release, 2d Marine Division Camp Blue Diamond, Ar Ramadi, Iraq ,  Press Release 05-141 
(NOV. 20, 2005)  http://www.pbs.org (Accessed June19, 2015) 
433 Tim, McGirk. "Collateral Damage or Civilian Massacre in Haditha?." Time Magazine 19 (2006). 
434 Marjorie, Cohn. "The Haditha Massacre." Truth Out (2006). 
435 McGirk. ―Collateral Damage ‖. 
436 Richard ,Pyle. "Haditha Killings Recall Vietnam's My Lai." Washington Post (2006). 
437  "Haditha Massacre: Iraq's Mai Lai," Al Jazeera, May 29, 2006. 
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Respondent 18 438  who was living in Haditha city said that his house was near to a 

major bridge on the river so he was able to see the behaviour of American soldiers at the 

check point of the bridge. He said that every day the US soldiers fired at people while 

trying to destroy the bridge. Many of the attackers were civilians and he never saw 

combatants fighting or shooting ot the check point. The US squad was shooting at 

everything moving on the bridge, even children in order to let the people of the town left 

their place. He remembered the US soldiers opened fire into the town randomly without 

identifying a specific target. 

This incident is a clear evidence of intentional killing of non-combatants committed by 

the US forces which is strictly forbidden according to modern laws of war stated in the 

UN Charter, the Hague Conventions and the GCs, and constitutes a war crime which the 

Marines and officers must be tried at martial courts under American military law and the 

Uniform Code of Military Justice. 439 

According to IHL, the fighters should distinguish between combatants and non-

combatants, and they should not direct their weapons to civilians (non-combatants) 

because they do not have weapons to defend themselves. Therefore, it is an inhuman 

behavior to cause harm or injury to them, especially women, children and the elderly, 

and they must be protected from the fear of war, and no doubt that this distinction is part 

of human rights and provides effective protection to civilians.     

The Hadithah incident or massacre represents a strong violation of Article 1(4) of the 

Fourth Geneva Additional Protocol that stops killing and torture committed against 
                                                           
438 Respondent 18. Personal interview (email), November 21, 2015. 
439Associated Press in California "US marine spared jail over deaths of unarmed Iraqis". The Guardian 
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civilians and asks fighters to distinguish between the civilian population and combatants. 

In addition to that, Articles 43 and 44 give a new definition of armed forces and 

combatants. Among the most important Articles are those on the protection of the 

civilian population against the effects of hostilities. They contain a definition of military 

objectives and prohibitions of attack on civilian persons and objects. Further, Articles 

61-79 deal with the protection of civil defence organizations, relief actions and the 

treatment of persons in the power of a party to a conflict.440 

The Iraqi government and the people have expressed serious concerned and voiced 

outrage that none of the Marines were sentenced to jail after the six-year long US 

military prosecution. The Iraqi government stated that the judgment "did not fit the 

crime" and that it was a fixed legal action on behalf of victims‘ families. 

Survivor Awis Fahmi Hussein commented:441 

 ―I was expecting that the American judiciary would sentence this person to life in prison 
and that he would appear and confess in front of the whole world that he committed this 
crime, so that America could show itself as democratic and fair‖ 442 
 

This incident is a strong evidence of how criminals of war escape from justice. This is an 

assault on humanity where the judgment did not mean to stop further killing of such 

incident. There are a number of orphans, widows and old people who are still suffering 

and hurting from that terrible massacre, but no fair compensation for them or fair 

prosecution of the criminals of this incident. 

                                                           
440Articles 61-79 of the  Protocol II Additional to the Geneva Conventions  
441 Crook, Edited by John r. "contemporary practice of the united states relating to international law: brief 
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There is no doubt that these crimes are among the grave breaches to human rights as 

indicated in Article 147 of the Fourth Geneva Convention. The term "murder" in this 

article defines a crime to be considered as "crimes against humanity" if ―committed in a 

widespread or systematic directed against any civilian population under the knowledge 

of the attack.‖ 

As proven from the above cases, neither the Iraqi government, the invading troop nor the 

international entities/organizations in Iraq have done many efforts to deliver protection 

for civilians in Iraq according to human rights law. Monitoring of human rights in Iraq 

Network443 stated that there are ambiguous military actions taking place under pretence 

of resistance. HRW put enormous efforts in its 150 pages long report and highlighted 

that the military operation against civilians by the US forces treated the Iraqi civilians as 

they are combatants and therefore any action against them is normal act and should not 

be considered a violation to human rights law and IHL protocols.444 

United Nation Human Rights Council (UNHRC) 445 conducted independent inquiries by 

an independent inquiry commission of the UN on the violations of human rights during 

the invasion and occupation of Iraq by the coalition forces. A decade after the 2003 Iraq 

War, inquiries on health consequences related to toxic weapons like depleted uranium 

remained insufficient. It is very critical to identify, who were accountable and 

responsible in accordance with IHR standards, IHL, and the ―polluter pays‖ principle in 
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international environmental law. In the report, the following recommendations have 

been suggested in light of facts for the issues to be takes appropriate actions:  

1. Request to the Iraqi government to launch an independent inquiry to investigate 

health situation of the civilian population in the Fallujah region;  

2. The quantitative and geographic data on DU used in Iraq need to be published by 

the US and UK governments; 

3. The US and UK governments are requested to investigate human rights abuses 

during Iraq invasion, and suggested to uphold their obligations under IHL against 

human violations;  

4. Appointment of appropriate UN special rapporteurs to inspect matters related to 

the epidemic of congenital birth defects in Iraq as causation, prevention, remedy, 

accountability, and victim‘s needs; 

5. The need to formulate a new mandate within the special procedure under the 

Human Rights Council to scrutinize all human rights violations associated with the 

use of inhuman, indiscriminate and toxic weapons in armed conflict. 

Respondent 17 446 who was a farmer told his own experience. He went out one night 

with his father to switch off water pumps. While they were walking, they heard a sound 

of helicopter and shooting towards them so, they laid down on the ground and when the 

helicopter left, he was shot on his back and found that his father had already dead. He, 

then went to the nearest US base to submit a complaint and take medical treatment but 

we was not allowed to enter the base or talk with any officers inside the base. 

                                                           
446 Respondent 17. Personal interview (email), November 10 2015. 



  

182 
 

That the above incident showed the constraints on applying the principles of IHL 

protocols in Iraq as humanitarian access was not possible. IHL is applicable to 

humanitarian access and assistance generally based on the Fourth Geneva Convention 

1949 and Civilians Protection in Time of War and the 1977 Additional Protocols. The 

Fourth Geneva Convention standardizes the humanitarian responsibilities of states 

parties regarding evacuation or access to besieged or encircled areas, particularly Article 

17 and also regulate the obligations of the involved parties to permit free route of 

medical supplies as well as of certain other merchandises to beneficiaries as mentioned 

in Article 23.  

The rights of aliens in the territory of a party to the conflict is preserved in IHL, 

including individual and collective relief as mentioned in Article 38, and prescribes the 

obligations of an occupying power as regards relief schemes for the benefit of the 

population of an occupied territory as indicated in Articles 59-62.  

Based on the above documents and incidents, it is evident that IHL does not provide 

protection to Iraqi victims because there are certain constraints that have caused 

weakness to implement of IHL in Iraq; these constraints are summarized in the 

following section:447 

2.6.4.1 Constraints on Humanitarian Access 

Limited or restricted humanitarian access may be political nature when relief activities 

are considered as a threat to the sovereignty of a state.  Because of the perceived 

―legitimization‖ of a non-state group as a result of engagement for humanitarian 
                                                           
447 Document prepared by the International Committee of the Red Cross, ―International Humanitarian Law 
and the Challenges of Contemporary Armed Conflicts‖ (31st International Conference Of The Red Cross 
And Red Crescent, Geneva, Switzerland, 28 November – 1 December 2011). 
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purposes, or perceived as a threat to the dominant position of a non-governmental armed 

group in a specific region, access by humanitarian organizations to civilian populations 

in need may be denied.448 In such circumstances, the relevant authorities often argue that 

they have sufficient resources to tackle the situation themselves without external 

support.449 Rule 55 of Customary IHL suggests the humanitarian access by stating that:- 

 ―The parties to the conflict must allow and facilitate rapid and unimpeded passage of 
humanitarian relief for civilians in need, which is impartial in character and conducted 
without any adverse distinction, subject to their right of control‖. 

The Fourth GC requires states to ―allow free passage of all consignments of medical and 

hospital stores‖ intended only for civilians and ―the free passage of all consignments of 

essential foodstuffs, clothing and tonics intended for children under fifteen, expectant 

mothers and maternity cases.‖450 Additional Protocol I broadens this obligation to cover 

―rapid and unimpeded passage of all relief consignments, equipment and personnel.‖451  

2.6.4.2 Legal Agenda of IHL 

Constraints to humanitarian access and assistance are often political, administrative, 

logistical, or security challenges. They are rare due to pure legal obstacles. The reliance 

on appropriate provisions of IHL may, in practice, be a useful tool to secure access to 

affected people and perform humanitarian activities. This infers that practitioners must 

                                                           
448 Anthea Roberts & Sandesh Sivakumaran."Lawmaking by nonstate actors: Engaging armed groups in 
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have a clear understanding of this legal framework and be trained to employ it in efforts 

to ensure that their activities are accepted and respected. 452 

2.6.4.3 Occupation 

In occupied territories or war zones, there is no legal uncertainty for obligation of the 

occupying power to permit and enable relief activities. According to the Fourth Geneva 

Convention and Additional Protocol I, it is the duty of the occupying power to ensure 

access of relief operations with fullest extent of the means available for food and 

medical supplies, clothing, bedding, means of shelter and other supplies vital for the 

survival of civilian population, as well as objects necessary for religious worship. If the 

occupying power is unable to provide such relief facilities to civilians, then it is bound to 

accept humanitarian aid on behalf of the affected population. This obligation is not 

subject to its consent. Thus, in occupied areas, the obligations to facilitate relief 

activities are unconditional.453 

Based on the above, according to the Fourth Geneva Convention, Articles 18 - 23, 55 

and 56, and Additional Protocol I, Article 54, any military action against any medical 

facility, civilian, or vehicles and intentionally deprive the civilians population from 

delivery of humanitarian aid, including food, water and necessary medical supplies are 

serious violations. The injured and sick personal must be relieved and taken care of. 

Impartial humanitarian organizations like ICRC and national affiliates must be granted 

access to civilian populations in need. Number of serious breaches of such fundamental 
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humanitarian laws have been widely documented by the UN investigators and NGOs 

committed by the US as an occupying power during Iraq war.454 

Furthermore, the incidents and crimes committed by the US and British forces against 

the human rights of Iraqi people have been documented by many human rights 

organizations such as HRW Monitoring of Human Rights in Iraq Network., UNIICEF, 

and Consumers for Peace. The following sub- headings shows more cases of violations 

of human rights in Iraq. Reported HR violation incidents by the US are: 

2.6.4.3.1 Rawah455 

In mid-June 2005, Rawah city was sieged by the US military and declared it as a 

military zone which caused people to migrate to other neighboring cities such as Annah. 

These people were sheltered in schools and public places and survived through difficult 

circumstances due to insufficient food supplies and severe weather. 

American troops "slaughtered" more than one hundred Iraqi civilians; most of them were 

killed while asleep. On 19th July 2005, the American and Iraqi troops sieged the Rawa 

city for the fifth time. Several people were arrested which caused many people to 

migrate to Annah city. According to the statistics, there were 500 homeless families in 

the Rawa city. 

Respondent 20456 described his experience in 2005 inside a mosque as the most terrible 

day during a holy day where everyone in his town was there for Friday prayer, when 

around four Humvees and several vehicles carrying the US soldiers surrounded the 
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Mosque. Then the American soldiers entered the mosque without any respect to the 

Mosque while everyone inside starting to shout 'Allahu Akbar' and tried to let the 

soldiers out. The US soldiers immediately started shooting the people randomly and 

killed some boys and their fathers. They killed at least ten worshipers and around 30 

others were wounded.  

The American soldiers did not stop at this point and continued to humiliate the 

worshipers and let them all laid down on their bellies in a very shameful situation. 

From the above, Customary IHL indicates that a party that imposes a siege, blockade 

or embargo which has the effect of starving the civilian population has an obligation 

to provide access for humanitarian aid for the civilian population in need 457 

Rule 55 of Customary IHL also indicates that the parties to the conflict must allow 

and facilitate rapid and unimpeded passage of humanitarian relief for civilians in 

need, which is impartial in character and conducted without any adverse distinction 

and subject to their right of control. 

In addition to the above, Article 26, sixth paragraph of the 1949 Geneva Convention III 

states: ―Collective disciplinary measures affecting food are prohibited.‖458 

2.6.4.3.2 Heet459 

On Thursday August 19, 2005, a wedding in the city iat Teachers avenue was bombed 

by the American troops. A young man, Ashraf Khairi Ahmad, was killed and a child, 

                                                           
457 Article 70 (1) of the  Additional Geneva Protocol I, and Article 18 (2) of the Additional Protocol II 
458 Article 26 of the  Geneva Convention III.  
459 Count, Iraq Body. "Iraqi deaths from violence 2003–2011." Analysis and overview from Iraq Body 
Count (IBC) (2012). 
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Mahmoud Riyad Karim, was injured during this incident. When the child was sent to the 

hospital for medical aids, the American troops broke into the hospital and arrested the 

child with his father and uncle and took them away. 

Offensive area occurs when a number of clearly separated military objectives are treated 

as a single military objective, where there is a similar concentration of civilians or 

civilian objects. Attack on civilians is strictly prohibited in Protocol I, Article 51, 

Section 5a.460 

2.6.4.3.3 Al-Qa’em461 

Al Qa‘em city was badly affected by the continuous military operations which totally 

destroyed its infrastructure. The city was without water, electricity and health institutes. 

The American armed forces justified these actions as a searching operation for foreign 

terrorists in the city. Their operation was carried out three months after ―arrow‖ and 

―sword‖ operations in which all kinds of heavy weapons were used including bombs 

weighing of 500 tons. 

Respondent 15 462 witnessed the US military‘s Apache helicopter in 2007 where the 

soldiers aboard killed around 12 civilians, wounded many children and women, shot an 

ambulance coming to the site and killed all the crew inside the ambulance. 

This incident was a breach to Article 85(3) (b) of the 1977 Additional Geneva Protocol 

I. IHL and customs applicable in international armed conflict impose certain obligations 

                                                           
460 Article 51 0f the Protocol I. Additional to the Geneva Conventions . 
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that should be fulfilled by the occupying power, within the established framework of 

international law, namely, any of the following acts: 

i. Intentionally directing attacks against the civilian population as such or against 

individual civilians not taking direct part in hostilities; 

ii. Intentionally directing attacks against civilian objects, that is, objects which are 

not military objectives. 

2.6.4.3.4 Al-Ramadi463 

Al-Ramadi city is the centre of Al-Anbar governorate. A large number of military 

operations caused huge destruction to the populated areas of the city. The number of 

victims continued to increase. Due to the destruction of most of the infrastructure, many 

humanitarian services stopped. 

Respondent 14464 from Al-Ramadi described what happened in the city was that the US 

forces responded to insurgents with intense violence against the people of Al-Ramadi in 

revenge for their killed soldiers under the excuse of eliminating al-Qaeda and tried to 

take over the city by forces. He give details of the day when a US convoy passed by 

their street and started to take young people by force from their homes without any 

charge. The soldiers entered his house took away his brother after covering his head and 

kicked him and his father in the face before their children and wives without any mercy 

of humane treatment. 

                                                           
463 Jim Michaels, ―In Ramadi, the Force Isn't Huge but the Task Is,‖ USA TODAY (8/28/2006): 
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In addition to incidents of human rights violations where the US forces have been 

involved, the British forces have committed several crimes against Iraqi civilians, for 

instance, the UK violated customary international law in all armed conflicts in which the 

British forces engaged, irrespective of their formal characterizations. This is also true for 

both countries with respect to the ―fundamental guarantees‖ of humane treatment 

contained in Article 75 of Protocol I.465 The British forces have committed war crimes 

and violated the laws and customs of war from the Hague Conventions of 1899 and 1907 

to the present day. The actions of the British forces also included the summary 

executions of prisoners of war, the use of excessive force during interrogations between 

prisoners of war and combatants, and the use of extreme violence against non-

combatants (civilians).466 

There were a number of cases where the British soldiers opened fire and killed Iraqi 

civilians in circumstances where there was apparently no direct threat against them or 

serious injury due to shootings from civilians or combatants.467 Many of the British 

soldiers have used lethal force against civilians even though the use of such force was 

not a military necessity or imminent to protect life.468 Because of these actions from the 

British soldiers, many Iraqi civilians died or were seriously injured due to brutal 

mistreatment or extreme use of military force or torture while they were under the 
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British custody,469 which was a clear violation of IHL as stipulated in Article 32.
470  For 

example, in an incident after the invasion of Iraq, a video showed British soldiers cruelly 

beat an Iraqi civilian without mercy after six Royal Military policemen were killed.471  

Another incident was recorded in February 2006 with a video showing a group of British 

soldiers used extreme force and beat Iraqi teenagers without humanity.472 This video was 

broadcasted on main television networks around the world, which was a clear evidence 

of the British forces act that used inhuman way to deal with civilians in Iraq. Details of 

the accident recorded highlighted the violence of the British troops and how they 

mocked the beaten teenagers.473 

In another incident, Respondent 16 474 told that, ―I remember two women were walking 

by towards a UK check point, they were carrying big bags. They were walking normally 

and looked like they were heading towards, so, the soldiers opened fire on them and they 

died immediately. Later when the dust had settled, the soldiers realized that the two bags 

were full of food.‖ 

There were several other incidents of crimes against humanity and breaching of human 

rights law which have been recorded by the HR organizations against the British forces 

in Iraq. The following section contains some examples of reported HR violation 

incidents by the UK. 
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2.6.4.3.5 Camp Breadbasket 

The first incidents of abuse involving the British troops in Iraq which resulted in a 

court martial were that of three soldiers of Bartlam's regiment - Lance Corporal Darren 

Larkin, 30, Lance Corporal Mark Cooley, 25, and Corporal Daniel Kenyon, 33  charges 

ranging from assault to disgraceful conduct. who were tried in Osnabrück, Germany in 

January 2005.475They were accused of crimes arising from the abuse of Iraqi civilians 

held on suspicion of looting at Camp Breadbasket near Basra on May15, 2003. One of 

the Iraqis held under suspicion of looting was allegedly a 12 year old boy.476 Evidence 

of abuse documented by photographs, depicts the Iraqis being forced to simulate oral 

and anal sex as well as a man being tied up in a cargo net and suspended from a forklift 

truck. These incidents showed inhuman treatment in violating IHL. Moreover, the 

improper treatment appeared to fall squarely within the definition of torture as defined 

in Section 134 of the Criminal Justice Act 1988, a definition which incorporates in the 

UK law the prohibition against torture under the UN Convention against torture. 

However, the soldiers were not charged with torture.477 

Evidence which came out in the court martial was that the soldiers were ordered to 

bring the suspects into the camp with the intention of "working them hard." Defence 

lawyers claimed that they were just following orders (which, under IL after Nuremberg 

would not exonerate them from guilt but could be a mitigating factor at the time of 

sentence) and that their superior‘s behaviour, allegedly allowing Iraqis to "get 
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physically hurt," had been infecting them. It was further claimed that they were 

charged as scapegoats or ‗sacrificial lambs‘ so that their superior could save his career. 

This was also said to be the reason why they did not report the abuse – they felt that the 

chain of command had "broken down." The Army Prosecution Authority admitted that 

the order that was given was illegal under the Geneva Convention (the Army Chief of 

Staff later called the breach "not grave", but stated that the soldiers went beyond the 

order with their behaviour. In the event the military exonerated the soldiers‘ superior 

before the court martial started.478 

2.6.4.3.6 Hassan Abbad Said 

This case is relating to an alleged incident of ill-treatment of an Iraqi civilian by Trooper 

Kevin Williams who was charged of killing Hassan Abbad Said, an unarmed father of 

nine, near Basra on August 3, 2003. 479  The case was dismissed by Williams' 

commanding officer, ruling out the prospect of a court martial, but after an investigation 

by the Scotland Yard at the request of the Attorney General, he was charged in the High 

Court with murder.480 

―Williams' lawyer stated that the victim attempted to reach for Williams' colleague's 
hand-gun, and thus Williams acted in self-defence. The argument was later accepted by 
the prosecution, which, during the case at the High Court, decided that there was no 
reasonable chance of conviction, as "the appropriate test in law [was] Trooper Williams' 
actual perception of danger."  He was therefore acquitted.‖ 
 

This incident showed that the British forces have violated the Additional Protocols I 
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and II, where torture, cruel treatment and outrages upon personal dignity, in particular 

humiliating and degrading treatment, constitute war crimes in non-international armed 

conflicts under the Statutes of the ICC. 481  In addition to that, this incident is an 

evidence of violation of Article 32 of the Fourth Geneva Convention which stipulates 

―a protected person should never be subjected to physical suffering or extermination, 

and emphasizes that the occupied power should ensure no physical abuses or 

extermination for protected persons who are in their custody.‖  

2.6.4.3.7 Al-Amarah Incident 

On February 12, 2006, the UK‘s Sunday Newspaper News of the World revealed that it 

had been given a tape containing footage of British soldiers who viciously attacked and 

mistreated Iraqi teenagers whom they had captured. The victims apparently had been 

picked at random from a group of protestors.482 According to the newspaper, the tape 

contained several disturbing images including of the soldiers ―beating [the captured 

teenagers] senseless with vicious blows from batons, boots and fists until the incident 

climaxed with what appeard to be delivering a sickening full-force kick in the genitals 

of a cringing lad pinned to the ground while the callous cameraman delivered a 

stomach-churning commentary urging his mates on.‖483 The footage was subsequently 

widely shown on televisions. The incident apparently took place in Al- Amarah in 

January 2004.484 
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This incident is a strong evidence of violation of customary IHL where Rule 90 of this 

law prohibits torture and cruel, inhuman or degrading treatment. Rule 90 is mainly 

associated with inhuman treatment and outrages upon personal dignity, in particular 

humiliating and degrading treatment, which are prohibited. The prohibition is 

recognized as a fundamental guarantee for civilians and persons hors de combat by the 

Additional Protocols I and II.485  

2.6.4.3.8 Ather Karen al-Mowafakia 

An Iraqi man, Anther Karen al-Mowafakia, was shot and killed by a British soldier at a 

roadside checkpoint on April 29, 2003. 486  Witnesses told how he was shot in the 

abdomen after the door of his car struck a British soldier on the leg when he was getting 

out of his car where he was then dragged away from the vehicle, beaten by the British 

troops and later died in hospital. There was no prosecution of British troops involved in 

his death.487 

This showed that the British soldiers did not respect IHL and therefore should be 

prosecuted according to Article 85(3) (b) of the 1977 Geneva Additional Protocol I 

which states: 

―an indiscriminate attack affecting the civilian population or civilian objects in the 
knowledge that such attack will cause excessive loss of life, injury to civilians or 
damage to civilian.‖488  
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2.6.4.3.9 Killing of a Hotel Receptionist 

On 1 September 14, 2003, Baha Mousa, a 26-year-old hotel receptionist, was arrested 

along with six other men and taken to a British base. While in detention, Mousa and the 

other captives were hooded, severely beaten, and assaulted by a number of British 

troops. Two days later, Mousa was found dead.489 A post-mortem examination found 

that Mousa suffered from multiple injuries (at least 93), including fractured ribs and a 

broken nose, which part of the cause of his death were.490 

Apart from the example cited above, there are many documented cases of Iraqi families 

being shot dead on the battlefield by the British soldiers who could actually sue the 

Ministry of Defence for HRs violations after a High Court ruling. Ruling could lead to 

over 1,200 claims being investigated in the UK courts.491 A judgment stated that cases in 

which an Iraqi was either shot dead or wounded fall within the jurisdiction of the ECHR. 

Claimants, however, argued that Article 1 of the European Court of Human Rights 

which deals with the obligation to respect human rights should also be applied to those 

who are shot on the battlefield. British officials did, however, state that in circumstances 

where a soldier kills someone during an armed conflict, the killing would be deemed 

legal, provided it is consistent with IHL. In those cases, the family members would be 

unable to claim compensation from the UK. The legal aid-funded firm was criticized last 

year after the Al Sweady Inquiry rejected its claims involving soldier‘s tortured against 

Iraqi detainees in May 2004.492Their claimants have been seeking orders from the court 
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to require the Secretary of State for Defence to investigate alleged human rights 

violations.493 

The breach of IHL in the above cases is apparent that during an armed conflict, persons 

can be deprived of their liberty for a variety of reasons, whether or not they are actively 

taking part in hostilities. The conditions they face, over and above certain fundamental 

guarantees, depend on their status.494  Members of the armed forces of a party to a 

conflict are to be held as prisoners of war (POWs). Any persons, including civilians, 

who have committed a belligerent act and fall into the hands of the enemy, should enjoy 

the protection of POW. If doubt arises as to whether they belong to a group that should 

be afforded POW status, until a competent tribunal has determined their status, they are 

not protected as POWs.495 Civilians who have no right to take part in the conflict, 

excluding levee en masse and other entities who should be treated as POWs, can be held 

for imperative reasons of security only as ―internees‖ or subjected to assigned residence. 

A civilian who commits an offence individually against the ―occupying power‖ can also 

threaten the life of citizens from the occupying power.496 

The prohibition of torture is already recognized and indicated in details in the Lieber 

Code.497 In addition to that, the Charter of the International Military Tribunal (IMT) at 

Nuremberg stipulates the rights of prisoners for humane treatment, which states that ―ill-

                                                           
493 Larisa Brown, Defence Reporter for the Daily Mail. Families of Iraqis shot dead by British soldiers 
could sue MoD for human rights violations after High Court ruling. 18 March 2015: 
http://www.dailymail.co.uk/news/article (Accessed June 23, 2015) 
494 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of 
Victims of International Armed Conflicts (Protocol I), 8 June 1977. Art. 75, applicable in Iraq to the 
extent that Article 75 reflects customary law 
495 Article 4 (1) of the  Geneva Convention (III)   
496 Article 78 of the  Geneva Convention (IV), 
497 Article 16 ,Lieber Code,  

http://www.dailymail.co.uk/news/article
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treatment‖ of civilians and prisoners of war is a war crime.498 Article 3 of the GCs 

prohibits ―cruel treatment and torture‖ of prisoners and ―outrages upon personal dignity, 

in particular humiliating and degrading treatment‖ of civilians and persons captured 

during combats.499 

Based on the above, it is obvious that the occupation of Iraq was a big failure to the 

international community and showed the weakness of IHL in protecting human rights of 

Iraqis. In other words, the international community was unable to prevent the war on 

Iraq as well as to protecting the civilians in Iraq according to IHL.  

In consistent with the above argument, a lot of information has been mentioned in 

reports by the human rights organizations which approve the above finding.  

A given summary of the human rights violation that reflects the weakness of the IHL in 

preventing the violation is as follows: 

1. Dismissing Iraqi national military and security force. Article 2 of each of Four 

Geneva Convention of 1949 and Articles 42-56 of the Hague Regulations address 

obligations imposed on occupying power towards occupied people. One major 

duty that was totally affected by dissolving the Iraqi Armed Forces was the failure 

of ensuring life, health and safety of the civilian population of Iraq. 

2. Failure of ensuring basic human needs such as food, water and healthcare where 

Article 54 of Additional Protocol I provides a clear statement regarding these 

issues. 

                                                           
498 Article 6(b)  Charter  IMT, INTERNATIONAL MILITARY TRIBUNAL (IMT)  
Judgment of 1 October 1946.  
http://crimeofaggression.info/documents/6/1946_Nuremberg_Judgement.pdf 
499Article 3(common) of the Geneva Conventions  
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3. Using military tactics and attacking using prohibited weapons e.g. DU, cluster 

bombs, Napalm, White Phosphorus,..etc. and excessive use of firepower against 

civilians. 

4. Breakdown of Iraq‘s medical infrastructure, continuous attacks on hospitals (GCs 

IV, Articles 18-23, 55 and 56) and consideration of carrying out military 

operations against medical facilities, personnel or vehicles are serious violations of 

humanitarian law. 

5. Failing to protect the lives of Iraqi civilians. More than one million of Iraq‘s 

population died for different reasons since the invasion. Article 16 of the GC IV 

clearly states the occupation authority and military forces are obligated to account 

for civilian deaths. 

6. Worsening of economic conditions, unemployment and deterioration of women‘s 

rights and living conditions. 

7. Violations of children‘s rights for a secure life, kidnapping, school drop-out, 

under-age and children employment are all the responsibilities of the occupier. 

8. Large scale of illegal detention of civilians and the use of torture and abuse of 

basic human rights of detainees. 

9. State politicians and leaders, military leaders, senior officers and field officers are 

all considered accountable for crimes committed against the people and 

environment of Iraq. 
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10. Smashing the state institutions and military institutions, loss of security and 

intelligence; and service void in all sectors of life in the country impacted 

negatively on the lives of ordinary citizens.500  

11. The occupation led to continued absence of the Iraqi government based on national 

institutions for military/security and increased bureaucracy in government bodies. 

Increasing the rule of violence and chaos in social and political life in Iraq.501  

12.  The presence of uncontrolled power center in the country so that each party has 

his own private militia that was responsible for conducting operations and duties 

of the party on her without any accountability or oversight of the official 

authorities of the State Party.  502 

13.  The occupation led to open Iraqi's borders to Al-Qaida members and Islamic 

terrorists and suicide bombers and agents of the Iranian intelligence leak for the 

purpose of liquidation inside Iraqi territory. 

14.  The breakdown of civil order in Iraq was the main reason for long-term damage in 

infrastructure, which has undermined the confidence of Iraqis on American 

liberated objectives and increased the doubts of Iraqis about American‘s 

intentions. 

15. Looting in many states institutions and wasting the national wealth where the rate 

of unemployment reached the highest level among the young people. 

                                                           
500 Maxime Agator, ―Iraq: Overview of Corruption and Anti-Corruption,‖ Transparency International 
CMI,10 May 2013http://www.transparency.org (accessed July 7, 2015) 
501 Hatem. ‗The US Occupation of Iraq‖ 
502 Moataz Abdel-Qader al-Jubouri, Security Council resolutions, analytical study, House legal books, 
Egypt 2012, p. 119  
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16. Smuggling industrial equipment and military vehicles to the role after the 

neighboring state took advantage of security chaos that swept the country during 

the occupation period.503 

17. The spread of financial and managerial corruption in all government bodies, which 

made Iraq the third country in the world with the highest level of corruption.504 

18. Damage the education in Iraq and a decline in the ranking of the Iraqi universities 

worldwide to the lowest levels, far behind from the previous ranking.505 

2.7   Conclusion  

This chapter presented information about the evolution of international humanitarian 

law, its principles, the main challenges and issues associated with this law through 

clarification of the main articles of IHL and Geneva conventions in the last century. In 

addition to that. The researcher discussed the application of IHL in Iraq in consistent 

with the invasion of Iraq between 2003to2012, followed by a brief explanation on the 

main crimes committed by the US and UK military forces in Iraq and linking each crime 

with associated articles in IHL. The evidences presented in this chapter is part of 

international humanitarian law and certified reports by well-known organizations in 

human rights, along with reference to the reasons that evoke violation to human rights 

and torture against Iraqi civilians as well as investigating the main reasons for 

preventing the SC to refer war criminals who committed crimes against humanity in Iraq 

from the US and UK to trials in international courts such as the ICC, especially cases 

associated with mass killing of Iraqis and damaging the personal security of local people 

                                                           
503 Agator, ―Iraq: Overview of Corruption and Anti-Corruption‖. 
504 Ibid. 
505 Ranking Web of Universities.Iraq: http://www.webometrics.info/en/Asia/iraq 
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in Iraq. Also, a clarification of the objectives of direct and indirect violence against 

civilians during the occupation period in Iraq was presented.  

Moreover, this chapter demonstrates the review of the role of the UN assumed in the 

international community to prevent human rights violation through IHL, multilateral 

international and regional agreements; peace keeping missions and participation in the 

human rights international cooperation programs. Furthermore, the need to develop the 

current laws of IHL is required by the UN and rationalized by specialists and neutral 

legislators in the world, especially in cases similar to Iraq occupation, and involve the 

important role of the neutral SC. Also, in this chapter the first research objective that is 

"to study and identify the weaknesses of IHL in prosecuting the US and UK armed 

forces for war crimes that they have committed in Iraq has been achieved. 

 

It can be concluded that the consequences of the US and UK occupation of Iraq was 

devastating on human rights and showed the weakness of the international community in 

applying international humanitarian law. Even occupation has worsened the economic 

conditions of Iraqis as well. In addition to that, the national infrastructure and basic 

utilities for cities such as drinking water, regular electricity health services and other 

infrastructure services have been badly damaged. 

The deepening poverty has affected thousands of people as well as thousands of houses 

have been destroyed and their occupants displaced. The economic security of the family 

became worst due to widespread of unemployment and underemployment. The failures 

to repair, improve, and equip medical centers and to protect medical staff all contributed 

to increase deaths among Iraqi civilians during the occupation.  
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The war also resulted in hundreds of thousands of displaced people which increased the 

demand for basic services in those locations. The US appeared to pay little or no 

attention to the situation of the displaced and sometimes even blocked aid from others 

from reaching them. Many children suffered serious psychological problems because of 

the chronic insecurity in their neighborhoods which confronting their families with fear 

in kidnapping and explosions. Child labor has increased in Iraq as children are called 

upon to contribute to family economic security.  

Many Arab and foreign countries are experiencing a lot of human rights violations 

because of the nature of their political systems. This chapter depicts that human rights 

violations are not limited to national regimes, but include peoples committed crimes 

against humanity on behalf of the international legitimacy. Based on that, the human 

rights violations include breaching regional and international laws, where the case in 

Iraq presents obvious evidence that IHL is not effective when the occupying powers are 

member of the SC which allows them to control the decisions in the SC. 

Respondent 3  said that the SC was completely ineffective to protect the core law of IHL 

and human rights law in Iraq especially because the invasion of Iraq involved two 

members in the SC. Therefore, the US and UK military forces had complete freedom to 

do all kinds of abuses and torture to Iraqis and for more than nine years of occupations, 

they prevented the SC from issuing any resolution against them. There were thousands 

of reports filed by the major human rights organizations such as AIO, HRW, UNCHR 

and other NGOs as well as Iraqi agencies. The support to this claim is a report issued in 

2014 by the UN office on Iraq‘s presents summary of accounts received by the UN 

human rights officers concerning violations of IHR and humanitarian law as well as a 
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wide range of HR concerns in Iraq. The report indicated the use of improvised explosive 

devices as well as vehicle-borne and individuals as suicide bombers either ‗Body Born‘ 

Suicide Vehicle Born or driving vehicles packed with explosives continued to claim a 

large number of civilians on a daily basis in all areas of Iraq as a consequence of the 

weakness of the SC to protect Iraqis after the invasion of the US and allies in 2003.506 

The US has violated IHL when it used atomic bombs during the World War II on Japan 

as well as the use of internationally prohibited weapons against Iraq in 1991 in certain 

areas such as Falluja and Basreah which who the deadliest crimes committed against the 

Iraqi people by the US officers and soldiers. 

The US has taken advantage of the slogan of democracy and protecting human rights in 

countries controlled by dictatorships, where the occupation of Iraq showed that the US 

was the sources of violation of IHL in hundreds of incidents and caused a big shock in 

the world such as Abu Ghraib prison. Although the US is the leading country that talk 

about HRs but the US government use human rights as a card in its foreign policy for the 

purpose of achieving its strategic interests. 

Understanding the process and the study of human rights violations requires granting 

communities affected by these violations means of preventing the recurrence of such 

harmful practices based on reconciliation, construction and process all the divisions and 

rifts committed by totalitarian regimes and authoritarian policies, and activate the role of 

international bodies and organizations such as the International Court of Human Rights 

                                                           
506 United Nations Office of the High Commissioner for Human Rights. 2014. Report on Human Rights in 
Iraq: January – June 2014. UNAMI Human Rights Officer /OHCHR, Baghdad 
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and the Commission on Human Rights Nations United Group on Enforced or 

Involuntary Disappearances of the United Nations work. 

It can be further concluded that: 

1. Human rights cannot be guaranteed neither under authoritarian regimes nor 

through wars and foreign interventions, but can be secured under the rule of 

national regulations and taking into account the interests of democracy and social 

components. 

2. The US and UK war against Iraq formed an irresponsible military adventure in the 

interests of international strategy that cost a large number of lives and victims in 

Iraq. 

3. The destructive war on Iraq led to the destruction of national identity, wasting the 

national wealth of Iraq and chaos that reflected catastrophically on all human 

rights of Iraqis. 

4. The international community was not able to prevent human rights violation after 

the US and UK invasion of Iraq.  

5. The US and its allies caused mass destruction in Iraq. The result of this invasion 

was displacement of millions of Iraqis inside and outside of the country because of 

fake democracy and false freedom that resulted in hundred thousands of orphans, 

widows and the disabled. 

It is found the US and British military forces were responsible for many massacres in 

Iraq and these incidents represented a strong violation of Article 1(4) of Fourth Geneva 

Additional Protocol, as what Respondents 1,2 and 3found in the article which clearly 

demands for killings and torture against civilians for whatever reason to stop as the 
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civilians should always be distinguished from random killing. This article requests 

combatants to discriminate between the civilian population and other combatants. 

Furthermore, Article 43 of the Fourth Geneva Additional Protocol stated a new 

definition of armed forces and combatants. This article indicates a definition of military 

objectives and prohibitions of attack on civilian persons and objects. 

Respondent 5 supported this conclusion and referred to Articles 61-79 which deal with 

the protection of civil defence organizations, relief actions and the treatment of persons 

in the power of a party to a conflict.507 

TO sum, this chapter, the study achieved the first objective of the study which is 

identifying the weaknesses in the IHL those prevent prosecution and allegation to war 

criminals and HR violators from the US and UK. 

 

 

 

  

                                                           
507 Articles  (61-79) of the Fourth Geneva Additional Protocol. 
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CHAPTER THREE 

THE INTERNATIONAL CRIMINAL COURT IN IRAQ WAR (2003-2102) 

3.1 Introduction 

This chapter addresses the law of Rome Statute and the evolution of the ICC as well as 

identifies the role of the ICC in wars and occupation. In addition to that, it shows the 

weakness of the ICC in general and the inability of this court to prosecute the US and 

UK citizens who have committed crimes against humanity and severe torture to Iraqi 

prisoners in Iraq during the period of occupation between 2003to2012, the focus in this 

chapter is the large scandal of Abu Ghraib prison, the study discussed all the aspects of 

the weaknesses of the ICC in handling this case as well as the inability of the ICC to 

prosecute senior officials in the US administration at that time. The discussion in this 

chapter covered all aspects associated with the ICC and deeply analyses the jurisdiction 

of the ICC and the suggestions to improve its law in facing the challenges of the US 

opposition in the court and the case of non-parties countries. The chapter also allows the 

to answer the second research question as well as to achieve the second research 

objective. 

3.2 Introduction to the International Criminal Court  

The ICC is a permanent international criminal court governed by the Rome Statute it is a 

treaty based court established to help end freedom for crimes perpetrators of the most 

serious crimes against humanity concerning the international community. The ICC is 
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completely an independent international organisation. The Court is not part of the 

system of the UN, and it is located in the Hague in the Netherlands. 508  

The international community has long desired to the establishment of a permanent 

international court, and, at the beginning of the 20th century, the international 

community reached to an agreement to prosecute criminals of wars for crimes against 

humanity, genocide and war crimes. The jurisdiction of the ICC covers crimes defined 

by international criminal law, namely genocide, crimes against humanity, war crimes, 

and crimes of aggression. The latter offence was defined by the amendments to the 

Rome Statute on June 11, 2010, but not yet subject to the jurisdiction of the ICC.509 

The ICC is not related to ―UN war crimes tribunal‖ International Criminal Tribunal for 

the former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda 

(ICTR). It is based on a treaty joined by 123 countries where it is a court of last option 

or choice to prosecute perpetrators of war crimes and human rights violations during 

international and non-international conflicts. The ICC is not acting if a legal case against 

humanity is investigated by a national judicial system in a certain country unless the 

national trials are not genuine and fair. In addition, the ICC only tries those who are 

accused of the gravest and serious crimes against humanity.  In all of its functions and 

activities, the ICC ensures the highest standards of justice and fairness in trials, where all 

functioning of the ICC are governed by the Rome Statute.510  

                                                           
508 International Criminal Court. ―about the court‖: http://www.icc-cpi.int/ (Accessed December 17, 2015) 
509 Rome Statute of international criminal court. Prevent Genocide International: 
http://www.preventgenocide.org/law/icc/Statute/part-a.htm 
510 International Criminal Court .―about the court‖:. 
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In the following sections, the researcher discusses the principles and evolution of the 

ICC as well as evaluates the mechanism of this court and the effect of applying the 

Rome Statute on securing human rights law. 

3.2.1 The Principles of the International Criminal Court 

The basic law of the ICC is the Rome Statute. The Court is responsible on making 

judgment only on individuals and not on states level.511 It provides detailed definitions 

of the offenses of genocide, crimes against humanity and war crimes as stated in Articles 

6, 7 and 8 of the Rome Statute. The court requires the verification of several criteria to 

exist in a particular case against humanity as defined by the Rome Statutes before an 

individual can be prosecuted by the Court.  

The ICC trials are conducted under a hybrid common law and the civil law judicial 

system but it has been argued that the procedural orientation and character of the court is 

still evolving.512 Majority of the three judges present, as triers of fact, may reach to a 

decision which must include a full and reasoned statement.513  Trials are supposed to be 

public, but proceedings are often close, and such exceptions to a public trial have not 

been enumerated in detail. 514  In some cases, camera proceedings are allowed for 

protection of witnesses or defendants as well as for confidential and sensitive 

evidence.515 Hearsay and other indirect evidences are not generally prohibited but it has 

been argued that the court is guided by hearsay exceptions which are prominent in the 

common law systems. There is no special order or other means to force witnesses to 
                                                           
511 Article 25 (1) of the Rome Statute 1998. 
512 Schabas William A. An Introduction to the International Criminal Court, 3rd ed. (New York: 
Cambridge University Press, 2007), 302. 
513 Ibid, p. 322. 
514 Ibid, pp. 303–304.  
515 Ibid, p. 304.  
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come before the court, although the court has some power to force testimony of those 

who choose to come before it.516 The Rome Statute, like other criminal justice systems 

in the world, recognizes that in order to prove that a person has committed a serious 

crime against humanity two basic legal elements should be proven:517 

1. A material (or physical) element, usually certain conduct of the accused; and 

2. A fault (or mental) element, that the accused had a guilty mind or conscience. The 

fault element ordinarily attaches to a consequence of the material element.  

In other words, the crime of murder is committed by an accused person that caused the 

death of another person/s (the material element) with the intention (the fault element) to 

cause this death (the consequence of the material element).518 Therefore, many states 

including the US and UK fear that a specific and restrictive list of aggressive acts will be 

too rigid and the officials and citizens from these countries may be forced to attend 

investigations and trial by the court. This fear prevents the ICC to implement 

international criminal law from evolving in line with new methods and understandings 

of both ‗armed force‘ and ‗aggression‘ as the case in Iraq war in 2003. 

Some scholars have argued that a number of delegates from the ICC should only be able 

to apply jurisdiction of the Rome Statute over crimes of aggression, and a delegated 

body or committee from the United Nation should be formed for a pre-determination 

whether the ICC may advance in the case and that an act of aggression has already 

                                                           
516 Anthony Dworkin, Introduction― in The International Criminal Court: An End to Impunity? Crimes of 
War Project.2003.http://www.crimesofwar.org/icc_magazine/icc-intro.html (Accessed October 17, 2015) 
517 Article 30 of the  Rome Statute. 
518 Roger S. Clark, "Rethinking aggression as a crime and formulating its elements: the final work-product 
of the preparatory commission for the International Criminal Court." Leiden Journal of International Law 
15, no. 04 (2002): 859-890. 
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occurred which requires a trial by the ICC.519 The arguments against the need for a pre-

determination suggest that it will weaken the independence of the ICC and interfere with 

the whole judicial process of the court and shall not guarantee of a fair trial for war 

criminals.520 

3.2.2 The Evolution of the International Criminal Court 

According to General Assembly resolutions adopted in 1996 and 1997, 521  the 

Diplomatic Conference of Plenipotentiaries on the Establishment of the ICC was 

convened on June 15, 1998 in t Rome, at the headquarter of the Food and Agriculture 

Organization. More than 160 countries sent delegates to the Conference, in addition to a 

range of global organizations and literally hundreds of NGOs. The enthusiasm was quite 

astonishing, with essentially all of the delegations expressed their support for the 

concept of establishing the court. Driving the dynamism of the Conference were two 

new constituencies: a geographically heterogeneous caucus of States known as the ‗like-

minded‘ and a ‗well-organized coalition of NGOs.‘522 The ‗like-minded caucus‘523 was 

initially chaired by Canada which gradually consolidated its positions while at the same 

time expanding its membership. By the time the Rome Conference began, the ‗like-

minded caucus‘ comprised of more than sixty of the160 participating States.524 The 

                                                           
519 Resolution on the Establishment of International Criminal Court, UN Doc. A/ RES/51/207( December 
17,1996) and UN Doc. A/RES/52/160. ( December 15,1997) 
520 Vimalen Reddi, ―The ICC and the Crime of Aggression: A Need to Reconcile the Prerogatives of the 
SC, the ICC and the ICJ,‖ International Criminal Law Review 655, 678 - 9. 8, no. 9 (2008): 655. 
521 United Nation Doc. ―A/ RES/51/207‖. 
522 Marlies Glasius, The international Criminal Court, A Global Civil Society Achievement. (London and 
New York: Rutledge 2006). 
523 A congressional caucus is a collection of like-minded representatives working on common legislative 
objectives in a particular area important to them. "Like-minded" groups are a familiar element in 
negotiations at the U.N. They are usually improvised caucuses of governments with similar views about 
one or a few issues and are formed by delegates in temporary negotiating situations.  
524 Andorra, Argentina, Australia, Austria, Belgium, Benin, Bosnia- -Herzegovina, Brunei, Bulgaria, 
Burkina Faso, Burundi, Canada, Chile, Congo (Brazzaville), Costa Rica, Croatia, Czech Republic, 
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‗like-minded‘ was committed to a handful of key propositions that were substantially at 

odds with the premises of the 1994 IHL Commission draft and, by and large, in conflict 

with the conception of the court held by the permanent members of the SC. The 

principles of the ‗like-minded‘ were an inherent jurisdiction of the court over the ‗core 

crimes‘ of genocide, crimes against humanity and war crimes (and, perhaps, aggression) 

the elimination of a SC veto on prosecutions, an independent prosecutor with the power 

to initiate proceedings and the prohibition of reservations to the Statute.  

The vote on the establishment of the court was not taken by roll call, and only the 

declarations made by the States themselves indicated who voted for what. The US, Israel 

and China stated that they opposed the adoption of the Statute.525 Among the abstainers 

were several Arab and Islamic States, as well as a number of delegations from the 

Commonwealth Caribbean.  

In addition to the Rome Statute of the ICC 526  (on July17,1998), the Diplomatic 

Conference also adopted a Final Act,527 providing for the establishment of a Preparatory 

Commission by the United Nations General Assembly. The Commission was assigned 

with a variety of tasks, of which the most important was the drafting of the Rules of 

                                                                                                                                                                           
Denmark, Egypt, Estonia, Finland, Gabon, Georgia, Germany, Ghana. Greece, Hungary, Ireland, Italy, 
Jordan, Korea (Republic of), Latvia, Lesotho, Liechtenstein, Lithuania, Luxembourg, Malawi, Malta, 
Namibia, the Netherlands, New Zealand, Norway, the Philippines, Poland, Portugal, Romania, Samoa, 
Senegal, Sierra Leone, Singapore, Slovakia, Slovenia, Solomon Islands, South Africa, Spain, Swaziland, 
Sweden, Switzerland, Trinidad and Tobago, United Kingdom, Venezuela and Zambia. 
525  Roy. SK, ed Lee. The International Criminal Court: the making of the Rome Statute: issues, 
negotiations and results. Martinus  Nijhoff  Publishers, 1999. 
526 The text of the Statute adopted at the close of the Rome Conference contained a number of minor 
errors, essentially of a technical nature. There have been two attempts at correction of the English-
language version of the Statute:  UN Doc. C.N.577.1998. T R EAT I ES - 8 (10 November 1998) and UN 
Doc. C. N .604.1999. T R EAT I ES-18 (12 July 1999). 
527 United Nation Doc. ―A/CON F.183/10‖. 
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Procedure and Evidence, 528  which provides details on a variety of procedural and 

evidentiary questions, and the drafting of the Elements of Crimes, which elaborates upon 

the definitions of offences in Articles 6, 7 and 8 of the Statute. The Commission met the 

deadline on June 30, 2000 and was set for it by the Final Act, for the completion of the 

Rules and the Elements.529 Other tasks included drafting an agreement with the UN on 

the relationship between the two organizations, preparing of a host State agreement with 

the Netherlands and preparing documents to direct or resolve a range of essentially 

administrative issues such as the preliminary budget.  

An Agreement on the Privileges and Immunities of the International Criminal Court was 

also adopted. It provides the personnel of the Court with a range of special measures 

analogous to those of the UN personnel and diplomats. It is up to individual States to 

sign and ratify this treaty.530 The Preparatory Commission held ten sessions, concluding 

its work in July 2002 just as the Statute was entering into force, although it did not 

formally dissolve until September 2002.  

Unlike the other international criminal tribunal for Yugoslavia and Rwanda, this Court 

has been called to life by an international treaty (not by a resolution of the SC). This 

gives the Court a particularly high degree of legitimacy. The Rome Statute was declared 

after five weeks of negotiations where 120 States voted in favor, seven with no and 21 

abstentions. Shortly after the deposit of the 60th instrument of ratification, the Rome 

Statute entered into force on July 1, 2002. The court is in charge for crimes committed 

                                                           
528 Article, 51 of the Rome Statute 
529 William A. ―An Introduction to the International Criminal Court‖. 
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since then. A few months later, on March 11, 2003, the first 18 judges were sworn 

solemnly. The First Chief Prosecutor was Luis Moreno Ocampo.531  

In June 2010 in Kampala, Uganda the first review conference of the ICC under the name 

"Review Conference of the Rome Statute" was held.532  The aim of the conference, 

among other things, the previously recessed crime of aggression, was to incorporate 

Rome Statute. The parties who participated in this conference reached to an agreement 

both on the definition and the conditions of the exercise of jurisdiction for the crime of 

aggression in the implementation of the mandate of paragraph (2) of Article 5 of the ICC 

Statute.533  

The US sent an observer delegation to the first review conference of the ICC with the 

aim to prevent its implementation because of the dispute on the crime of aggression in 

the Rome Statute by stating that, ―the prosecution can determine on the ICC own 

decision if the judge recognizes a crime of aggression - that military force against a state 

which manifestly contrary to the UN Charter.‖534 The US wanted a political influence on 

the decision of the court before determining the occurrence of a crime of aggression.535 

In November 2011, it was announced that the signatory states to the Rome Statute have 

agreed on the nomination of Fatou Bensouda, the next Chief Prosecutor of the ICC. Her 

                                                           
531 Meret Baumann, How on the outskirts of The Hague a ―World Court‖ arose. In: Neue Zürcher Zeitung 
( International Edition, 2012), 9. 
532 Secretary-General's, ―An Age of Accountability' address to the Review Conference on the International 
Criminal Court‖ (Uganda, Kampala, Uganda, , 31 May 2010). 
533 Kai Ambos. ―The crime of aggression after Kampala." German Yearbook of International Law 53 
(2010): 463-509. 
534 David Kaye. "ASIL Insight May 14, 2010 Volume 14, Issue 11." (2010). 
535 Andrea Böhm, Power Does Not Protect - or Is It? Who Leads a War of Aggression, Shall Before the 
Hague Tribunal.  2010, 8. 
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appointment was tabled on December 1, 2011. The official election took place on 

December 12, 2011.536  

3.2.3 The Jurisdiction of the International Criminal Court in Relation to    

Humanitarian Crimes  

The Rome Statute contains three jurisdictional requirements and three admissibility 

requirements. All criteria must be met for a case to proceed at the ICC as follows:537 

1. Jurisdiction 

2. Subject-matter jurisdiction 

3. Genocide 

4. Crimes against humankind: These categorise of offences specifically mean any act 

of criminals specified in the Rome Statute of acts (for instance, killing or 

originating severe damage) perpetrated while having the intention and aim to 

obliterate nationwide, ethnic, cultural or religious categories, in isolation, whether 

entirely or partially. In addition to that are manslaughter, massacre, enslavement, 

expatriation or forceful relocation/migration of the populace, unlawful detention or 

further ruthless denial of physical freedom, raping, torture and torment, sexual 

slavery, imposed prostitution, obligatory pregnancy, forceful sterilization, sexual 

brutality, persecution, imposed abandonment of people, and several additional 

atrocious actions. 

5. War/ Battle crimes: These crimes represent serious violation of the 1949 GCs and 

several additional severe infringements of the decrees of war, once perpetrated on 

                                                           
536 Fatou Bensouda  elected new chief ICC Prosecutor. In: December 12th 2011, 
https://www.icccpi.int/en_menus/icc/structure (Accessed December 2, 2005)  
537 Broomhall, Bruce. ―International justice and the International Criminal Court: between sovereignty and 
the rule of law‖. Oxford University Press, 2003.   
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a substantial extent in the perspective of a worldwide armed conflict or domestic 

conflicts as well. The insertion of the domestic conflicts is coherent with 

customary IL and reveals the reality that around 50 years ago more severe breach 

of human rights were transpired in conflicts amid states territory. The main war 

crimes include intentional killing, physical and mental torture, heartless conduct, 

deliberate instigation of immense suffering, demolition and misappropriation of 

belongings, forceful service in unfriendly forces, refusing a just trial, illegal 

banishment and removal, illegitimate imprisonment, captivating hostages and a lot 

more. The following are the seven severe offenses amounting to stern infringement 

of Article 3 customary to the GCs which are also merely relevant to the non-global 

armed conflict: murder which is the act of killing and putting to death, mutilation 

which is the deed of defacement and injuring, vindictive treatment, Torture and 

torment, infuriate over individual‘s self-respect, captivating hostages, death 

sentence and killing without of fair trial. 

6. Crimes of Aggression. These crimes are mainly associated with occupation of 

foreign powers and invasion by a nation to the territory of other nations, for 

example the invasion of the US and UK to the territory of Iraq in 2003. Article 8 

of the Rome Statute clearly defines crimes of aggression; however, the court is not 

yet able to prosecute individuals and government officials for these crimes. The 

Rome Statute initially provided that the Court may not be able to exercise its 

jurisdiction over such crimes until providing the conditions under which the court 

could prosecute criminals who committed crimes against humanity during the 
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occupation . An amendment was adopted in June 2010538 which specified that the 

ICC would not be allowed to exercise jurisdiction of the crime of aggression until 

two further conditions had been satisfied. Based on the above, the Rome Statute 

indicates the definition of "crime of aggression" in Article 8 as follows:539 

a) For the purpose of this Statute, ―The crime of aggression‖ denotes the 

plotting, arrangement, commencement and implementation, by an individual 

in a category of efficiently implementing power over the political or military 

services of a Territory. 

b) For the purpose of the first paragraph, ―act of aggression‖ signifies the 

utilization of armed force by a state against the sovereignty, territorial safety 

or political liberty of a different State. 

The following acts are considered as acts of aggression: 

a) The invasion or attack by the armed forces of a State of the territory of another 

State, or any military occupation.  

b) Bombardment by the armed forces of a State against the territory of another State 

or the use of any weapons by a State against the territory of another State. 

c) The blockade of the ports or coasts of a State by the armed forces of another State. 

d) An attack by the armed forces of a State on the land, sea or air forces, or marine 

and air fleets of another State. 

e) The use of armed forces of one State which are within the territory of another State 

with the agreement of the receiving State. 

                                                           
538 Article 5 of the Rome Statute 
539 Root, Joshua L. "First Do No Harm: Interpreting the Crime of Aggression to Exclude Humanitarian 
Intervention." U. Balt. J. Int'l L. 2 (2013): 63. 
 



  

217 
 

f)  The sending by or on behalf of a State of armed bands, groups, irregulars or 

mercenaries, which carry out acts of armed force against another State of such 

gravity as to amount to the acts listed above, or its substantial involvement therein. 

The Rome Statute, as amended, defines the crime of aggression as "the planning, 

preparation, initiation or execution, by a person in a position effectively to exercise 

control over or to direct the political or military action of a State, of an act of aggression 

which, by its character, gravity and scale, constitutes a manifest violation of the Charter 

of the United Nations."540 Furthermore, the Statute defines an "act of aggression" as "the 

use of armed force by a State against the sovereignty, territorial integrity or political 

independence of another State, or in any other manner inconsistent with the Charter of 

the United Nations."541 Article 8 also contains a list of seven acts of aggression, which 

are identical to those in the United Nations General Assembly Resolution 3314 of 1974, 

as well as includes the following acts when committed by one state against another 

state:542  

1. Invasion or attack by armed forces against territory 

2. Military occupation of territory 

3. Annexation of territory 

4. Bombardment against territory 

5. Use of any weapons against territory 

6. Blockade of ports or coasts 

7. Attack on the land, sea, or air forces or marine and air fleets 

                                                           
540 Article 8 bis(1)of the  Rome Statute,  
541 Article 8 bis (2) of the  Rome Statute, 
542 Articles 8 bis(2)(a)–8 bis(2)(g) of the  Rome Statute, 
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8. The use of armed forces which are within the territory of another state by 

agreement, but in contravention of the conditions of the agreement. 

9. Allowing territory to be used by another state to perpetrate an act of aggression 

against a third state. 

10. Sending armed bands, groups, irregulars, or mercenaries to carry out acts of 

armed force. 

Based on the above, it is found that the  opposition of the US and UK to Article 8 of the 

Rome Statute was with the  intention to invade countries from the third world such as 

Afghanistan and Iraq which is defined as an aggression according to the Rome Statute. 

Later, following the invasion of Iraq in 2003, the US and British military forces have 

committed crimes of aggression in different areas of Iraq without prosecution in the ICC 

according to this Article. 543 

Gillett544 argued that the doctrine of the Rome Statute emerged as a purported legal 

justification for  the  invasion  of  Iraq  in  2003 by the  British  and  US  proponents 

whom falsely argued  that  the  forceful invasion  of  Iraq  was  implicitly  authorized  by 

the SC. Indeed, this invasion was an obvious breach to IHL and Article 8 of the Rome 

Statute. Thus, the enforcement of international criminal law by a permanent international 

court is often viewed as a method of lessening the risks of acts of aggression being 

selectively condoned. However, it is clear that some powerful States are likely to be 

hesitant to agree on an explicit definition of the crime of aggression because they fear 

that their nationals and as well as senior officers could be prosecuted by the ICC. The 
                                                           
543 Alberto Zuppi, Aggression as International Crime: Unattainable Crusade or Finally Conquering the 
Evil?‘ (2007) 26 
544 Matthew Gillett, "The Anatomy of an International Crime: Aggression at the International Criminal 
Court." International Criminal Law Review 13, no. 4 (2013): 829-864. 
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five permanent members of the SC seem particularly hesitant to give up their full power 

and support to determine aggressive acts.545 

Based on the above argument, It can deduced that the ICC has come under criticism 

from a number of countries because of Article 8 in particular, including China, India, the 

US, Russia, and the UK, where all these countries have refrained from signing the 

Charter of the ICC mainly because of fears that their nationals may be prosecuted 

according to Article 8 of the Rome Statute. Hence, it can be further concluded that the 

US and UK avoidance from signing on the Charter of the ICC bear future intentions to 

invade other countries.546 

3.2.4 The Mechanism of the International Criminal Court in War Crimes Trials 

The ICC is an independent institution. The Court is not part of the UN but it maintains a 

cooperative relationship with the UN. It is based in the Hague, the Netherlands, although 

it may also sit elsewhere. The mechanism of the ICC trials depends on certain conditions 

before conducting trials for war crimes. The Preamble of the Rome Statute recognizes 

that the ICC itself is the last option for achieving justice for victims of genocide, war 

crimes and crimes against humanity, and affirming that the most serious crimes of 

concern to the international community as a whole must not go unpunished and that their 

effective prosecution must be ensured by taking measures at the national level and by 

enhancing international cooperation, Therefore, the court urged all States to take action 

at the national level and enhance international cooperation to put an end to impunity and 

                                                           
545 Hugh Bannister et al., ―Humanitarian Law Perspectives 2009,the Crime of Aggression under the Rome 
Statute,‖Journal of Mallesons Stephen Jaques 
publishing (2009):p5,http://www.redcross.org.au/files/2009_The_Crime_of_Aggression.pdf (Accessed 
August 1, 2015). 
546 Brett D.Schaefer and Steven Groves ."The US Should Not Join the International Criminal 
Court." Heritage Foundation Backgrounder 2307 (2009). 

http://www.redcross.org.au/files/2009_The_Crime_of_Aggression.pdf
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reminded States of their duty to exercise their criminal jurisdiction over those 

responsible for such crimes. Thus, the Rome Statute gives the Court a role that is 

complementary to that exercised by the national courts.547 

The prosecution mechanism by the ICC should be conducted based on the following 

three circumstances:548 

1. When a site is referred to him/her by a state party; 

2. When a site is referred to him/her by the SC, acting to address a threat to 

international peace and security; or 

3. When the Pretoria Chamber authorizes him/her to open an investigation on the 

groundwork of information obtained from other sources, such as persons or NGOs. 

The Prosecutor's Office is the main department in the ICC and it is one of the four 

organs of the ICC. It is headed by the Prosecutor, who is elected by the Assembly of 

States Parties and exercises full authority over the management and administration of the 

Office, including the staff, facilities and other resources thereof. The Assembly of States 

Parties also elects two Deputy Prosecutors (Investigations and Prosecutions), from a list 

of candidates provided by the Prosecutor. These assistants assist the Prosecutor in his 

work. The organization work of ICC is conducted through the following mechanism: 549 

                                                           
547 Rome Statute of the International Criminal Court.  
548 International Criminal Court. Strucutre of the Court. http://www.iccnow.org/?mod=structureofficials 
(Accessed November 8, 2015) 
549 International Criminal Court. Office of the Prosecutor 
http://web.archive.org/web/20070606192830/http://www.icc-cpi.int/organs/otp.html(Accessed November 
8, 2015) 

http://www.iccnow.org/?mod=structureofficials
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3.2.4.1 Mandate 

The mandate of the Office is to investigate crimes within the jurisdiction of the Court, 

that is to say, the crime of genocide, crimes against humanity and war crimes, and to 

prosecute the perpetrators of thereof. Later, when States Parties have agreed on the 

definition of the crime of aggression, the Office would be empowered to investigate this 

crime and prosecute its perpetrators. Conducting investigations and prosecutions, the 

Office contributes to the achievement of the overall objective of the Court, namely to 

end the impunity of perpetrators of these crimes is the most serious and which is of 

interest to the international community as a whole, and thus, contribute to the prevention 

of such crimes. 

3.2.4.2   Procedure 

The Prosecutor may start an investigation into a situation referred to it when there is a 

reasonable basis to believe that crimes have been committed or are about to be. Such 

situations may be referred to the Prosecutor by a State Party or the UNSC in response to 

a threat to peace and international security. In accordance with the Statute and the Rules 

of Procedure and Evidence, the Prosecutor must consider the documents submitted to 

him before making a decision whether to proceed. In addition to the situations referred 

by States Parties and the SC, the Prosecutor may also receive from other sources such as 

individuals or non-governmental organizations information relating to crimes within the 

jurisdiction of the Court. The Prosecutor will conduct a preliminary review of that 

information in each case. Then, if the Prosecutor decides that there is evidence justifying 

the act of conducting a survey, it will ask the Pre-Trial Chamber to authorize the 

investigation. Because of the mandate, the Office is comprised of three divisions.  
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The Investigation Division is mainly responsible for conducting preliminary 

examinations and instruction of surveys (for example, the fact to collect and examine 

evidence, question persons being investigated and that victims and witnesses). In this 

respect, the Statute requires the Prosecutor's Office to extend the investigation so that it 

will be able to cover both the facts and the facts load discharge, stressing its 

responsibility to seek to establish the truth in each business. The Prosecution Division 

has a role in the investigation process, but its primary responsibility is to represent the 

Office in cases before the various Chambers of the Court. 

3.2.4.3 Complementarity Principle 

The principle of complementarity governs the exercise of the Court‘s jurisdiction. This 

distinguishes the Court in several significant ways from other known institutions, 

including the international criminal tribunals for the former Yugoslavia and Rwanda (the 

ICTY and the ICTR). The Statute recognizes that States have the first responsibility and 

right to prosecute international crimes. The ICC may only exercise jurisdiction where 

national legal systems fail to do so, including where they purport to act but in reality are 

unwilling or unable to genuinely carry out proceedings. The principle of 

complementarity is based both on respect for the primary jurisdiction of States and on 

considerations of efficiency and effectiveness, since States will generally have the best 

access to evidence and witnesses and the resources to carry out proceedings. Moreover, 

there are limits on the number of prosecutions the ICC, a single institution, can feasibly 

conduct.550 

                                                           
550 Xabier Agirre, Antonio Cassese, and Rolf Einar Fife, https://www.icc-cpi.int/NR/rdonlyres/20BB4494-
70F9-4698-8E30-907F631453ED/281984/complementarity.pdf (accessed March 3, 2015). 

https://www.icc-cpi.int/NR/rdonlyres/20BB4494-70F9-4698-8E30-907F631453ED/281984/complementarity.pdf
https://www.icc-cpi.int/NR/rdonlyres/20BB4494-70F9-4698-8E30-907F631453ED/281984/complementarity.pdf
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Based on the above, conveys a fundamental element of the philosophy and aspiration 

underlying the complementarity principle. The establishment of an international order 

wherein national institutions respond effectively to international crimes, thereby 

obviating the need for trials before the ICC, would indeed be a major success for the 

Court and the international community as a whole. Of course, it is expected that, in 

practice, trials before the ICC will remain very important. The sad reality is that national 

institutions have all too frequently proven unable or unwilling to address international 

crimes. The statement nonetheless usefully highlights that the Prosecutor‘s objective is 

not to ―compete‖ with States for jurisdiction, but to help ensure that the most serious 

international crimes do not go unpunished and thereby to put an end to impunity. The 

complementarity regime serves as a mechanism to encourage and facilitate the 

compliance of States with their primary responsibility to investigate and prosecute core 

crimes. Where States fail to genuinely carry out proceedings, the Prosecutor must be 

ready to move decisively with ICC proceedings.551 

Such proceedings will provide independent and impartial justice, demonstrate the 

determination of the international community to repress international crimes, and 

demonstrate the real prospect of ICC action, thus encouraging prosecution by States in 

the future.552 

The primary responsibility of States is to investigate international crimes and to 

prosecute perpetrators. The Statute provides that a case is inadmissible before the Court 

if the case is being investigated or prosecuted by a State which has jurisdiction over it, 

unless the State is not unwilling or unable genuinely to carry out the investigation or 
                                                           
551 Ibid 
552 Ibid 
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prosecution. The Prosecutor is obliged to take account of this demand of the Statute 

when it decides whether or not to start an investigation. 

Respondent 10 553 referred to Article 58 of the Rome Statute which is associated with the 

issuance a warrant of arrest by the Pre-Trial Chamber. He argued that how the ICC 

could implement paragraph (1) Article 58 which states that, ―At any time after the 

initiation of an investigation, the Pre-Trial Chamber shall, on the application of the 

Prosecutor, issue a warrant of arrest of a person if, having examined the application and 

the evidence or other information submitted by the Prosecutor.‖ He commented that this 

paragraph is completely impossible to execute and the war in Iraq after 2003 proven that 

this assumption is true. Furthermore he added that if the ICC is satisfied that: (a) there 

are reasonable grounds to believe that the person has committed a crime within the 

jurisdiction of the Court; and (b) the arrest of the person appears necessary in order to 

ensure the person's appearance at trial as well as to prevent the person from continuing 

with the commission of that crime or a related crime which is within the jurisdiction of 

the Court and which arises out of the same circumstances. He added all these actions 

seem tough enough to fulfil international justice but it is impossible to implement them 

on reality because of the US influence in particular on the decision of the SC by 

threatening to use the Veto right which invalidate and revokes any enforcement of such 

arrest warrants.  

                                                           
553 Respondent 10, Personal interview (email) September 2, 2015. 
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3.2.4.4 Independence       

The Rome Statute provides that the Prosecutor shall act independently.554  As a result, a 

person belonging to the Office shall not seek to receive instructions from external 

sources such as states, other international organizations, NGOs or individuals, or act on 

such instructions.                                                                  

Based on the above, the researcher summarized the following findings: 

1. The Statute of the ICC related to prosecution of normal persons who commit the 

most serious crimes such as crimes of aggression, crimes and genocide, and crimes 

against humanity and war crimes. Therefore, the text of the Rome Statute is 

unconcern mainly to punish person from nations from countries not signed on the 

agreement of ICC.555 

2.  The text of the Statute of the court in the first article urged the principle of 

complementarity jurisdiction of the Court, that it is complementary to national 

criminal jurisdictions. This means that if the trial of the suspect in one of the 

international criminal charges referred to above, fair and serious trial before a 

court of competent jurisdiction in the state, for example, the international tribunal 

does not have jurisdiction over such accusation to stand trial before it except in the 

case where the trial before unfair national court. 556 

3. The mechanisms of implementing the provisions and rules of the law of Rome 

Statute face a lot of difficulties and obstacles, some of these obstacles related to 

criminal cases against individuals or civil cases against the States. In this regard it 

                                                           
554 Article 44 of the  Rome Statute 
555 Article 25 of the  Rome Statute  
556 Article 17(2)   of the  Rome Statute 
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should be mentioned that the SC is the only international authority that has the 

operational mechanisms under the terms of Chapter VII of the Charter of United 

Nations. However, this Council is controlled by the permanent members of the 

major countries in the world that can use the right of veto to protect their citizens 

or loyal people from friend countries, and thus the mechanism for implementing 

decisions by the ICC will be weak and ineffective. 

The researcher concluded that the current mechanism of the ICC does not provide ideal 

justice, especially because of the influence of colonial western countries such as the US 

and UK, who enjoy significant control of the decision of the international community 

and its principal institutions. As a proof for this conclusion is former Yugoslavia 

Tribunal has prosecuted Serbian President, Milozovch, for political reasons rather than 

legal reasons. Meanwhile, there are many series crimes of committed by officials from 

US government have not been referred to the ICC even though there are many 

documented evidences on their crimes such as Abu Ghraib. Although, the ICC did 

request the government of the US to send military officers for trials because of several 

crimes in Iraq, Afghanistan and Somalia (such as the dismantlement of country that 

causes death of more than a million civilians), it was ignored.  

There is no doubt that the only way to punish the US and UK criminals including 

officials from the administration of these two countries by the ICC are through the 

following means: 

1. Submit a compulsory request for the US and UK to join the Court.  557  

                                                           
557 Article 12 (2)(a)  of the  Rome Statute 
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Article 12(2)(a) of the Rome Statute provides that the ICC may exercise its jurisdiction 

over a crime if the ―State on the territory of which the conduct in question occurred‖ is a 

party to the Statute or has accepted the Court‘s jurisdiction by a declaration. It has 

become commonplace to paraphrase that provision as stating that the Court may exercise 

its territorial jurisdiction over a crime that has been committed within the territory of a 

State Party.558 According to the Judge Hans-Peter Kaul559  ―if a core crime is committed 

by an individual in the territory of a State Party to the Statute, the ICC will have 

jurisdiction‖ 

2. Declaration by the government of Iraq to prosecute criminals of wars from these 

two countries by the ICC and conducting a trial without delay.560 

Article 12 (3) provides the possibility for States to extend the ratione temporis 

jurisdiction of the Court. Pursuant to Article 11(1) the Court has jurisdiction only over 

crimes committed after the entry into force of the Statute. With regard to States that have 

become parties to the Rome Statute after its entry into force the jurisdiction only extends 

to crimes committed after the entry into force of the Rome Statute for that State, unless 

that State in accordance with Article 12(3) accepts jurisdiction for acts committed prior 

to ratification but after the entry into force of the Statute. However, it is likely that the 

Court may also consider facts that occurred prior to the time specified in an Article 12(3) 

                                                           
558 Jean-Baptiste Maillart, ―Article 12(2)(a) Rome Statute: The Missing Piece of the Jurisdictional 
Puzzle,‖ Blog of the European Journal of International Law (August 7, 2014  ): 
1, http://www.ejiltalk.org/article-122a-rome-statute-the-missing-piece-of-the-jurisdictional-
puzzle/ (accessed November 2, 2015). 
559 Kaul, Hans-Peter. "Construction site for more justice: The International Criminal Court after two 
years." Am. J. Int'l L. 99 (2005): 385. 
560 Article 12 (3) of the  Rome Statute 
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http://www.ejiltalk.org/article-122a-rome-statute-the-missing-piece-of-the-jurisdictional-puzzle/


  

228 
 

declaration for the purpose of securing evidence or uncovering acts of a continuing 

nature provided that these facts are linked to events that occurred after that time.561 

3.3 The US Interference in the ICC Authority 

The main purpose of establishing an international court represented in the ICC is to 

prosecute serious international crimes during the time of war with no exemption and 

discrimination of nationality. The ICC has been established to ensure justice on crimes 

against humanity and genocide in a special place in the hearts of human rights activists 

and those hoping to hold perpetrators of terrible crimes to account. In 1998, the hope for 

international justice became a reality when 160 countries gathered to develop the Rome 

Statute of the International Criminal Court in the conference convened by the UN 

General Assembly. 

Among other concerns, some countries such as the US and UK are not satisfied with all 

articles of the Rome Statute and continue to interfere in the work of the ICC until the 

current time. For example, the US past administrations (President Bill Clinton and 

George W. Bush) showed strong objection to the ICC and concluded that the Rome 

Statute created a seriously faulty institution (ICC) that lacks judicious protections 

against political influence, possesses extensive authority without responsibility to the SC 

and breaches national sovereignty of all nations by demanding jurisdiction over the 

military personnel (officers and soldiers) and the official nationals from non-party states 

of the ICC. These concerns led by President Bill Clinton whom advise President George 

W. Bush to continue in objection and resist agreeing to the ICC as well as not to submit 

                                                           
561 Stahn, Carsten, Mohamed M. El Zeidy, and Héctor Olásolo. "The International Criminal Court's Ad 
Hoc Jurisdiction Revisited." The American Journal of International Law 99, no. 2 (2005): 421-431. 
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the ICC treaty to the Senate in order to grant consent necessary for the approval of the 

law of the Rome Statute.562  

The US interference in the core law of the Rome Statute and the work of the ICC 

continues after widespread efforts to change the Rome Statute by all means because of 

many claims on Article 8 in particular. However, President Bush decided that it was 

necessary to reject the signing of the Rome Statute by submitting a formal notification to 

the UN by claiming that the government of the US did not plan to ratify the Rome treaty 

and therefore was no longer committed under IHL to evade and stop actions that would 

be punished and prosecuted according to the Rome treaty. Then, the US administration 

took a number of steps to protect its crimes in Iraq after the war in 2003 in order to avoid 

any prosecution by the ICC to the US military personnel and officials from Bush 

administration. 

During the lengthy debates of the Rome Statute, the US played a large role in the 

conceptualization of the Court. Under the Clinton administration, the US signed the 

treaty but had reservations about complete ratification; the Bush Administration and the 

tense situation of post-9/11 in America caused it to loose cooperation with the Court and 

turned into outright hindrance.  Infamously, George W. Bush officially unsigned the 

Rome Statute in his first term, stating that the US recognized no obligation to the Court. 

Not only did the US did not to sign the treaty, but several diplomatic actions were taken 

                                                           
562 Bill Clinton, "Statement on the Rome Treaty on the International Criminal Court," December 31, 2000, 
at http://findarticles.com /p/articles/mi_m2889/is_1_37/ai_71360100  (Accessed December 2. 2015) 

http://findarticles.com/p/articles/mi_m2889/is_1_37/ai_71360100
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against the Court that epitomized the real commitment of the US to American 

exceptionalism above all else.563 

Back to the early stages of the development the law of Rome Statute and the ICC, the 

US showed a long support for the international community‘s to efforts ensure 

international justice and the implementation of IHL, the U.S. initially was a keen 

participant in the conference held in the UN, particularly the primary efforts to create the 

ICC in the 1990s. However, during the final version of the Rome treaty, the US 

successive administration began  to lose support mainly because of its concern on the 

principle of aggression and the claims of US successive administrations have been 

ignored or opposed by most countries in the United Nations Diplomatic Conference of 

held in Rome, Italy, in June 1998.These objections by the majority of countries 

attending this conference at that time were the main reason for the US to interfere in the 

work and authority of the ICC until the current time.564  

The US mainly aimed to change the Rome Statute in order to solve the US concerns 

especially on the principle of aggression in the Rome statute which the UN conference 

has rejected most of the amendments proposed by the US government and the final 

document was approved and ratified by all countries despite the US opposition. 565    

                                                           
563 Andrea, Birdsall ."The ―Monster That We Need to Slay‖? Global Governance, the United States, and 
the International Criminal Court." Global Governance: A Review of Multilateralism and International 
Organizations 16, no. 4 (2010): 451-469. 
564 Marcella, David. "Grotius Repudiated: The American Objections to the International Criminal Court 
and the Commitment to International Law." Mich. J. Int'l L. 20 (1998): 337. 
565 In the final stages of the U.N. Conference of Plenipotentiaries on the Establishment of an International 
Criminal Court, the U.S. proposed changes in the Rome Statute in an effort to address its concerns and 
increase the likelihood that the U.S. could become a party to the ICC. These changes were rejected and a 
last ditch effort by the U.S. to allow ICC jurisdiction over non-party states "only if the State had accepted 
that jurisdiction" was defeated by a vote of 113 to 17, with 25 abstentions. The final text of the Rome 
Statute was adopted by a vote of 120 to 7, with 21 abstentions. The U.S. voted against. See press release, 
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Based on the above facts, it can be concluded that initially, the US supported the ICC 

but because of several factors it actively worked against the Court during the Bush 

Administration. The main arguments against joining the Court are rooted in its 

constitutionality (especially the rights of due process), state sovereignty, and the role of 

the UNSC and a fear of politicized prosecutions. But the Court is a supranational entity 

as well as a court of last resort; it does not override national courts but acts only in 

situations when national courts are unable or unwilling to prosecute. Upon examination, 

the US‘ concerns reflect a unidirectional model for human rights in that the US only 

supports prosecuting criminals as long as they are not US nationals. But the roots of the 

ICC are based in customary IL as well as the laws of IHL, which should be denied by no 

state- especially the most powerful nation in the world. Based on the international law, 

the US has an obligation to the international community to support the Court in 

prosecuting atrocity crimes. The US has immense power to help shape the Court and 

often overlooks the option to amend or make reservations on areas of the Court that it 

sees as unfit. By refusing to ratify the Rome Statute, the US disrespects the law of 

nations and fails to play the role in advancing IHL that it should.566 

The consequences of failing to change the objectionable provisions of the Rome Statute 

became acute when sixty countries ratified the treaty, causing the Statute to enter into 

force in July 2002. Faced with the prospect of a functioning International Criminal Court 

that could assert jurisdiction over the US soldiers and officials in certain circumstances, 

the Bush Administration and Congress took steps to protect Americans from the court's 

                                                                                                                                                                           
"UN Diplomatic Conference Concludes in Rome with Decision to Establish Permanent International 
Criminal Court," United Nations, July 17, 1998, at http://www.un.org/icc/pressrel/lrom22.htm  
566 Sydney Mckenney "The United States' Need to Ratify the Rome Statute." E-IR: E-International 
Relation Journal (Newcastle University (2013). 
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232 
 

jurisdiction, which the US did not recognize. For instance, the US Congress passed the 

American Service-Members' Protection Act of 2002 (ASPA), which restricts the US 

from interacting with the ICC and its state parties by:567 

1. Prohibiting cooperation with the ICC by any official US entity, including 

providing support or funds to the ICC, extraditing or transferring US citizens or 

permanent resident aliens to the ICC, or permitting ICC investigations in US 

territory. 

2. Prohibiting participation by the US military or officials in U.N. peacekeeping 

operations unless they are shielded from the ICC's jurisdiction. 

3. Prohibiting the sharing of classified national security information or other law 

enforcement information with the ICC. 

4. Constraining military assistance to the ICC member states, except NATO 

countries and major non-NATO allies and Taiwan, unless they entered into an 

agreement with the US not to surrender US persons to the ICC without US 

permission. 

5. Authorizing the President to use "all means necessary and appropriate" to free US 

military personnel or officials detained by the ICC.  

The US Congress also approved the Nethercutt Amendment to the foreign operations 

appropriations bill for fiscal year 2005,568 which prohibited disbursement of selected US 

assistance to an ICC party unless the country has entered into a bilateral agreement not 

to surrender US persons to the ICC (commonly known as an Article 98 agreement) or is 

                                                           
567 Brett D.Schaefer and Steven Groves ."The US Should Not Join the International Criminal 
Court." Heritage Foundation Backgrounder 2307 (2009). 
568 Human Rights Watch, ―U.S.: Congress Tries to Undermine War Crimes Court, 
    ‖https://www.hrw.org/et/node/228116 (Accessed June 30, 2015). 

https://www.hrw.org/et/node/228116
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specifically exempted in the legislation. Both ASPA and the Nethercutt Amendment 

contain waiver provisions allowing the President to ignore these restrictions with 

notification to Congress. In recent years, Congress has repealed or loosened restrictions 

on providing assistance to the ICC state parties that have not entered into Article 98 

agreements with the US. However, other ASPA restrictions remain in effect.569  

Based on the aforementioned, the researcher found the following main sources of the US 

interference in the law of the ICC and its work to provide fair international justices: 

1. The US refused to grant the United Nation the right to define the crime of 

aggression free from US interest 

2. The ICC should not be independent from the control of the SC according to the 

perspective of the US administrations 

3. The ICC should not exercise jurisdiction over the crime of aggression570 once a 

provision is adopted in accordance with articles 121 and 123 defining the crime 

and setting out the conditions under which the Court shall exercise jurisdiction 

with respect to this crime even such a provision is consistent with the relevant 

provisions of the Charter of the United Nations. Therefore, the US attempted to 

control the power of the ICC by focusing on elimination of this Article before 

ratification of the Rome treaty.  

4. Prohibiting the prosecution of US military or officials unless they are shielded 

from the ICC's jurisdiction. 

                                                           
569 Alexis  Arieff, , Rhoda Margesson, and Marjorie Ann Browne. ―International Criminal Court Cases in 
Africa: Status and Policy Issues.‖Congressional Research Service Report for Congress (May 18, 2009)6-7.   
570

 Article 5(d) of  the Rome Statute. 
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In the same context, Mohammed Aziz stated that the US complains on the definition of 

aggression in the Rome Statutes was not supported with strong evidences because there 

were many options and alternatives before the conferences, including the General 

Assembly Resolution 3314 of 1974 associated with the definition of aggression, a 

decision which was seen by some scholars in an international norm in law, especially in 

the merits of the decision of ICC in the Nicaragua case against the US, 1986.571 

Bariáh Al-Qudsi572 further added that the definition of aggression, one of the major 

crimes, receives main objection from the US administration.  He opined that aggression 

is the most dangerous crimes committed at state level and during occupation of countries 

and that is the main reason for the US interference in the authority of the ICC for which 

there is a legal agreement on the necessity of punishing nationals from states committed 

this crime against other countries especially from the third world. Thus, the role of the 

ICC should not be submitting, accepting and delivering political agenda of this crime but 

to deal with international crime and ensure international justice which the US criminals 

of war should be equal with other nationalities when justice should be fulfilled without 

discrimination. 

3.4 The Failure of the ICC in Iraq War 

The massive threat of wars and aggression due to occupation by foreign nations pose 

great threats to IHL and the efforts by the international community to spread peace and 

                                                           
571 Muhammad Aziz Shukri . the feasibility of ratification and accession of the Arab countries to the 
Statute of the International Criminal Court - research presented To the Arab legal seminar on the effects of 
ratification and accession to the Statute of the International Criminal Court on the legal obligations.( 
national legislation in Arab countries - Arab League – Cairo,2002) p. 6 
572 Bariáh Al-Qudsi, ―The International Criminal Court: Structure, Specialty, and the Opposition of United 
States and Israel On the Court,‖ Damascus University Journal of economic and legal sciences. 20, no. 2 
(2004): 150-151 
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ensure security for humanity all over the world. Therefore, it is essentially important that 

war crimes during occupation to be referred to international court such as the ICC to 

make certain fair trials to war criminals. The war in Iraq in 2003 addressed the 

criminality of US and UK invasion of Iraq and in the same time the failure of the ICC to 

punish US and British nationals according to the law of the Rome treaty by ICC. 

The Prosecutor of the ICC reported in February 2006 that he had received 240 

communication reports in connection with the invasion of Iraq in March 2003 which 

alleged that various war crimes had been committed by the US and British military 

forces.573 The vast majority of these communication reports came from individuals and 

groups within the US and the United Kingdom. Many of these complaints concerned 

with the British participation in the invasion, as well as the alleged responsibility for 

torture deaths while in detention in British-controlled areas.574 

The interviewees showed common perspectives regarding this question. In the same 

context, Respondent 8575 stated that Article 63576 explicitly indicates that the accused 

should be present before the Court before conducting a trial on war crimes and other 

crimes against humanity. He also made reference to Article 60(1)577 which states that 

upon the surrender of the person to the Court, or the person's appearance before the 

Court voluntarily or pursuant to an order, the Pre-Trial Chamber shall satisfy itself that 

the person has been informed of the crimes which he or she is alleged to have 

committed, and of his or her rights under this Statute, including the right to apply for 

                                                           
573 ICC Office of the Prosecutor, https://www.icc-cpi.int/ (accessed June 29, 2015). 
574 Richard. ―International court hears anti-war claims‖ 
575 Respondent 8 Personal interview (email) November 1, 2015. 
576 Article 63 of the Rome Statute.  
577 Article 60/1 of the Rome Statute. 
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interim release pending trial. He also concluded that none of these actions under Article 

60 has been taken by the international community or the SC to bring the senior officials 

in the US government during the occupation of Iraq by the court because of their crimes 

and no single arrest warrant has been issued for them. 

Respondent 9 578  mentioned that paragraph 11 of Article 61 579  clearly defines what 

constitute a Trial Chamber when charges have been confirmed in accordance with this 

article as 240 communication reports and reports related to the invasion of Iraq since 

March 2003 have been received by the ICC which should lead it to take all necessary 

actions by its Presidency to commence a Trial Chamber on all documented allegations 

against the US and British people who were found to involve in war crimes in Iraq. He 

exerted the prosecution should execute according to paragraph 9 and to article 64, where 

paragraph 4 that is related to the conduct of the subsequent proceedings. It should be 

mentioned here that when the Pre-Trial Chamber declines to confirm a charge, the 

Prosecutor shall not be precluded from subsequently requesting its confirmation if the 

request is supported by additional evidence.580 

On February 9, 2006, the Prosecutor of the ICC, Luis Moreno-Ocampo, published a 

letter stating the main weakness and failure of the ICC to prosecute the nationals from 

the US and UK who have committed war crimes as defined by the Rome treaty:581 

―The events in question occurred on the territory of Iraq, which is not a State Party to the 
Rome Statute and which has not lodged a declaration of acceptance under Article 12(3), 
thereby accepting the jurisdiction of the Court. Therefore, in accordance with Article 12, 
acts on the territory of a non-State Party fall within the jurisdiction of the Court only when 

                                                           
578 Respondent 19. Personal interview (email) August 10, 2015. 
579 Article 61/11 of the Rome Statute. 
580 Article 61/08 of the Rome Statute. 
581 International Criminal Court, ―communication concerning the situation in Iraq‖ http://www.icc-cpi.int, 
(Accessed December 2. 2015) 
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the person accused of the crime is a national of a State that has accepted jurisdiction 
(Article 12(2)(b)). As I noted in my first public announcement on communications, we do 
not have jurisdiction with respect to actions of non-State Party nationals on the territory of 
Iraq‖582 
 

However, the ICC claims jurisdiction over individuals committing genocide, crimes 

against humanity, war crimes, and the undefined crime of aggression. This jurisdiction 

extends from the entry into force of the Rome Statute in July 2002 and applies to all 

citizens of states that have ratified the Rome Statute. However, it also extends to 

individuals from countries that are not party to the Rome Statute if the alleged crimes 

occur on the territory of an ICC party state, the non-party government invites ICC 

jurisdiction, or the U.N. Security Council refers the case to the ICC.583 

The prosecutor of the ICC in explained that two sets of complaints were involved in 

relation with the war in Iraq after 2003:584 

1. Complaints concerning the legality of the invasion itself; and 

2. Complaints concerning the conduct of hostilities between March and May 2003, 

which included allegations in respect of (a) targeting civilians or clearly excessive 

attacks; and (b) willful killing or inhumane treatment of civilians. 

Kramer, claimed that the invasion of Iraq in 2003 involved the following violation to 

IHL and showed the weakness of the ICC to address the following claims:585 

                                                           
582 The office examined arguments submitted subsequently that were based on alleged connections to the 
territory of States Parties, but in light of the applicable law under Article 21, the peripheral connections 
indicated by the available information did not appear to satisfy the requirements for territorial jurisdiction.  
583 Schaefer, Brett D., and Steven Groves. "The US Should Not Join the International Criminal Court." 
Heritage Foundation Backgrounder 2307 (2009). 
584 International Criminal Court, ―communication concerning the situation in Iraq‖  
585 Ronald Kramer, Raymond Michalowski, and Dawn, ―The Supreme International Crime": How the US 
War in Iraq Threatens the Rule of Law." Social Justice 32, no. 2 (100 (2005): 52-81. 
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1. The 2003 invasion and subsequent occupation of Iraq by the US and UK was a 

violation of IHL. 

2. The invasion and occupation of Iraq in 2003 took place under the failure of the 

ICC to prosecute war criminals from US and United Kingdom, where all offenses 

committed by the military forces of these two countries have not been referred to 

international courts for trials and achieve justice for Iraqi victims. 

3. The state officials from the US and UK were responsible for the violations of IHL 

mainly because of dramatic abuses to HR in all areas of Iraq after the invasion and 

occupation of Iraq who are considered guilty of war crimes but no trials being 

have been conducted by the ICC. 

4. The illegal war in 2003 poses a threat to the whole the UN Charter System as well 

as world order and commitment to IHL and justice. 

5. In addition to satisfying the elements of a war crime, information also has to 

indicate the requisite involvement of a national of a State Party in order for the 

crime to fall within the jurisdiction of the ICC.  

6. Several communications expressed concerns about the use of cluster weaponries in 

Iraq by the US forces Particularly in Fallujah city in Anbar province. The Rome 

Statute contains a list of weapons that is prohibited in Article 8(2)(b)(xvii)-(xx). 

Cluster weaponries are not included in the list and therefore their use does not 

constitute a war crime under the Rome Statute. A war crime could, however, still 

be established where any weapon is employed in a manner satisfying the elements 

of other war crimes. Therefore the ICC prosecutor has no authority to prosecute 

the US officers and soldiers for using these weapons which represent a clear 

failure of the ICC in the war of Iraq. 
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Respondent 22586  who was from Fallujah described the behaviour of the American 

soldiers unethical and inhuman because during the war in Fallujah in 2005 after the fall 

of Baghdad in 2003, the city suffered damage estimated at about 90% of the facilities 

and buildings in the city. 

Dorrien,587 argued that the occupation of Iraq was motivated primarily by the US and 

British imperialists with the intentions to attain geopolitical advantages on Iraq in 

particular, and the Middle East in general without any punishment from the ICC after the 

war crimes started soon after the invasion in 2003. Meanwhile, Kramer and 

Michalowski 588 argue that the high volume of death among Iraqi victims and destruction 

of Iraqi infrastructure are particularly terrible crimes. Yet, it is evident that no legal acts 

and proceedings are likely to arise with regard to these crimes in the ICC. In the same 

perspective, Johnson589 stated that the invasion of Iraq in 2003 did not involve the ICC 

because there was a strong objection from the US and UK officials to refer many cases 

of war crimes to the ICC because they have the veto right in of SC that allows prevent 

them to the cases to be sent to the prosecutor office of the ICC. Whereas Everest 590 

argued that the US and UK can always use their veto ensure immunity for their illegal 

acts and crimes in Iraq. As the US is the dominant state in a unipolar world its citizens 

can enjoys an exemption from trials according to the Rome Statute and further legal 

accountability in the ICC for mass violation of IHL and international law. 

                                                           
586 Respondent, 22. Personal interview (email) October 30, 2015. 
587 Gary, Dorrien. Imperial Designs: Neoconservatism and the New Pax Americana. Routledge, 2013. 
588 Ronald C. Kramer and Raymond J. Michalowski."War, Aggression and State Crime A Criminological 
Analysis of the Invasion and Occupation of Iraq." British Journal of Criminology 45, No. 4 (2005): 446-
469. 
589 Chalmers Johnson, The Sorrows of Empire: Militarism, Secrecy, and the End of the Republic (The 
American Empire Project) (New York: Metropolitan / Holt, 2004)  
590 Everest, Larry. Oil, Power and Empire: Iraq and the U.S. Global Agenda. Monroe, Me: Common 
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Based on the above findings a many scholars on this regard, it is obvious that the main 

failure of the ICC during the war in Iraq in 2003 was lacking effective mechanism to 

bring nationals from the members of the SC to trials in the court such as US and UK. To 

support to this conclusion is the claim that the office of prosecutor of the ICC has 

received many allegations relating to civilian deaths, injuries and damage occurring 

during the military operations inside the territory of Iraq between March and May 2003 

but nothing has been. Under IHL and the Rome Statute, the death of civilians during an 

armed conflict, no matter how grave and unfortunate, does not in itself constitute a war 

crime according to the law of IHL and the Rome Statute,591 even when it is known that 

some civilian deaths or injuries will occur. A crime only occurs if there is an intentional 

attack directed against civilians (principle of distinction) based on (Article 8 (2)(b)(i) or 

an attack is launched on a military objective in the knowledge that the incidental civilian 

injuries would be clearly excessive in relation to the anticipated military advantage 

(principle of proportionality) based on (Article 8(2) (b) (iv).  

Respondent 11592 emphasized on a  particular point that the ICC was not able and will 

not prosecute the US officials who involved in Abu Ghraib case because of the influence 

of the US on the decision of the SC which will prevent any efforts to send war criminals 

from US for fair trials in the ICC despite many organizations submitted strong evidences 

to show that authorization for using all kinds of torture and humiliation had been issued 

                                                           
591  Article 52 of the Additional Protocol I to the Geneva Conventions provides a widely accepted 
definition of military objective: ―In so far as objects are concerned, military objectives are limited to those 
objects which by their nature, location, purpose or use make an effective contribution to military action 
and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, 
offers a definite military advantage‖.  
592 Respondent 11. Personal interview (email) October 1, 2015. 
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from the top of military hierarchy as stated in Article 8593 regarding committing outrages 

upon personal dignity, especially humiliating and degrading treatment.  

In the same regard, Kiernan 594 concluded that the failure of applying the Rome Statute 

in the invasion of Iraq in 2003 was mainly in the ICC of 1998, Article 8 (2)(b)(i)) which 

defines a war crime as ‖intentionally directing attacks against the civilian population as 

such‖ which does not apply to the US actions in Iraq. The Statute of the ICC 

1998,Article 8 (2)(b)(iv) also describes unintentional civilian casualties or ―collateral 

damage,‖ as ―intentionally launching an attack in the knowledge that such an attack will 

cause incidental loss of life or injury to civilians which would be clearly excessive‖ in 

relation to the military objective. He further argued that judging from the US official 

statements, the ―collateral damage‖ was predictable in the US bombing of Iraq so, it 

could meet the intent requirement. However, the Elements of Crimes (ICC nd:131) 

adopted by the Assembly of States Parties to the ICC‘s Rome Treaty, points out that a 

court would have to be satisfied that ―the perpetrator knew that the attack would cause 

incidental death or injury to civilians or damage to civilian objects‖ that would ―be 

clearly excessive.‖ 

Based on the above, it can be concluded that the level of damage of the enforcement of 

the ICC was massive because of its failure to deal with the opposition of the US. The 

Rome Statute provides that national courts can decide on any crime cases involving US 

officials, military officers or soldiers. Yet, is evident that the US government has no 

intention to cooperate with the ICC through the US courts. Furthermore, this study found 

                                                           
593 Article 8 of the Rome Statute of the International Criminal Court. 
594  Ben Kiernan.  ―Collateral Damage from Cambodia to Iraq". Forum on the American Invasion of Iraq 
Organizer, 2003.    
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that the consecutive government administration of the US has withdrawn all kinds of 

cooperation with the ICC, attempted to undermine its power and interfered in its work. 

For example, during the war in Iraq in 2003, the Bush administration aimed to rule out 

chance to prosecute the US war criminals, attempted to hide series cases of crimes 

against humanity and eliminated any chance to submit these cases to the ICC prosecutor 

in advance. Moreover, the US administration during the war in Iraq after 2003 

demanded exemption for the US officials and military forces in the name of dominion 

and sovereignty of the United Sates. The US argued that it does not trust the ICC legal 

systems and does not intend to show any kind of cooperation between the US courts and 

the ICC in international criminal law. It is obvious that concerns given by the ICC treaty 

to US crimes during the occupation of Iraq caused the US to lose its exemption and 

made the government to resist. So, the US invasion of Iraq was not forced by an actual 

threat from mass destruction weapons, and the US opposition and resistance to cooperate 

with the ICC was not driven by oppositions to an unfamiliar legal system but it was 

driven by the US international policies that even the US courts should have considered 

them illegal.  

3.5 The Weakness of International Criminal Court in Iraq 

The aim of the establishment of the ICC is to play an important and distinctive role in 

achieving international justice and protects international law; it can be seen symbolically 

as a definite step of progress in developing the IHL for protecting human rights during 

the time of war and internal conflicts. Nevertheless, some countries such as the US play 
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a disappointing role in weakening the power of the Court.595 The US continues to resist 

the ICC instead of acting as the protector of human rights as it always claims to be. The 

US‘ involvement in the ICC is not just beneficial; it is a moral obligation to strengthen 

the Court.596 Meanwhile, many critics of the Court cite the fact that the US role as the 

leading world nation is to offer protection against worst crimes such as torture but the 

inverse of this argument seems more logical.  It is the very same role as the world police 

and chief peacemaker that makes it crucial for the US to defend human rights with more 

action and more decisiveness than any other nations.597 

One of the great innovations of the Statute of the ICC and its law is the series of rights 

granted to victims. For the first time in the history of international criminal justice, 

victims have the possibility under the Rome Statute to present their views and 

observations before the Court. Despite such great opportunities for achieving 

international justice and protecting human rights by a Court approved by the majority of 

the countries in the world, there are many obstacles that weaken the power and the 

authority of the Court. In the following section, the study discusses these obstacles by 

focusing on the case of Iraq war and the occupation to this country by the US and British 

forces. 

 
3.5.1 Obstacles for the ICC Authority in Iraq War 

The ICC is not always able to prosecute war criminals due to many political factors; 

moreover, few countries who refused to be members of the ICC become a major 

                                                           
595 Jamie, Mayerfeld. "Who Shall Be Judge?: The United States, the International Criminal Court, and the 
Global Enforcement of Human Rights." Human Rights Quarterly 25, no. 1 (2003): 93-129. 
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 Attila, Bogdan."The United States and the International Criminal Court: Avoiding Jurisdiction Through 
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challenge to apply international justice fairly on all nationality without distinction. 

Currently, there are many obstacles faced by the ICC to bring war criminals from certain 

countries to justice. For example, the US consecutive administration has consistently 

opposed the international court that could hold the US military and political leaders to a 

uniform global standard of justice.  

Following the invasion of Iraq in 2003 by the US and its allies, the Bush administration 

has adopted an extremely opposition to the ICC in order to cover US crimes in the 

country which it has begun to negotiate bilaterally with other countries to sign an 

agreement in order to ensure immunity of the US nationals from prosecution by the ICC. 

However, this move becomes a tough obstacle in protecting Iraqi citizens from violation 

to human rights and IHL while protecting the US officer, soldiers and officials from 

being sent to trials in the ICC. In a preceding year before the war in Iraq, the Bush 

administration threatened to terminate economic aid as well as to withdraw military 

assistance to countries who supported the  ICC in 2002.598 

Because the ICC could claim jurisdiction over non-parties based on the Rome Statute, an 

assertion unprecedented in international legal jurisdiction, the Bush Administration 

asked for legal protections to prevent nations from surrendering, extraditing, or 

transferring the US persons to the ICC or third countries without the US consent. Under 

Article 9 of the Rome Statute, a country can agree not to turn the US persons over to the 

ICC without the US consent as stated below:599 

                                                           
598  Global Policy Forum of ICC. General Documents, Analysis and Articles on the ICC. 
https://www.globalpolicy.org/international-justice/the-international-criminal-court/  (Accessed July 21, 
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1. The Court may not proceed with a request for surrender or assistance which would 

require the requested State to act inconsistently with its obligations under IHL with 

respect to the State or diplomatic immunity of a person or property of a third State, 

unless the Court can first obtain the cooperation of that third State for the waiver 

of the immunity. 

2. The Court may not proceed with a request for surrender which would require the 

requested State to act inconsistently with its obligations under international 

agreements pursuant to which the consent of a sending State is required to 

surrender a person of that State to the Court, unless the Court can first obtain the 

cooperation of the sending State for the giving of consent for the surrender. 

Contrary to the claims of the more persuasive critics on the power of the ICC to 

prosecute the US officials in Iraq according to Article 98 of the Rome Statutes600 the 

Court neither release the US of its obligation to investigate and prosecute alleged crimes, 

constrain the other nation's ability to investigate and prosecute crimes committed by an 

American person within its jurisdiction, nor constrain an international tribunal 

established by the SC from investigating or prosecuting crimes committed by the US 

persons. The Court was not able to avoid the difficulty from turning US persons over to 

an international court that does not have jurisdiction recognized by the US.601 

The independence of the Court from the United Nation SC is one of the US‘ greatest 

objections, as well as a blunt demonstration of Mayerfeld‘s unidirectional model of 

human rights; if the Court were subject to the SC, permanent members would be able to 
                                                           
600 Anup Shah. "United States and the International Criminal Court." Global Issues (2005). 
601 Amnesty International, "International Criminal Court: Concerns at the Seventh Session of the 
Assembly of States Parties," October 2008, p. 19, at http://www.amnesty.org/en/library(Accessed March 
18, 2015). 
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veto cases brought to the Court.  Although the Court accepts recommendations from the 

United Nations SC (UNSC), the ICC‘s decisions are not made by the SC members. The 

protection of the US nationals that could have been obtained through dependence on the 

UNSC does not come into being.602 But when thinking about the overall objective of the 

Court, it is obvious that a connection to the SC would make it merely a tool for the 

major world powers instead of a collective, international institution. 

One example is the multitude of complaints submitted to the ICC urging the court to 

indict Bush Administration officials for alleged crimes in Iraq. The Office of the 

Prosecutor of the ICC received more than 240 communication reports alleging crimes 

related to the situation in Iraq.603 So far, the prosecutor has demonstrated considerable 

restraint and declined to pursue these cases for various reasons, including that the ICC 

does not have "jurisdiction with respect to actions of non-State Party nationals on the 

territory of Iraq," which is also not a party to the Rome Statute.604 While charges of 

aggression are unlikely to be brought against US officials for military actions in Iraq and 

elsewhere, certainly not for actions before July 2002 as limited by the Rome Statute - 

submitting to the jurisdiction of an international court that judges undefined crimes 

would be highly irresponsible and open an invitation to levy such charges against the US 

officials in future conflicts. 

Based on the above arguments, the main obstacles that weaken the power and authority 

of the ICC can be summarized as follow: 

                                                           
602 Birdsall ."The ―Monster That We Need to Slay‖. 
603 Office of the Prosecutor of ICC. 2014.  
604The Office of the Prosecutor, ―communication concerning the situation in Iraq.,‖ 
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3.5.1.1 The US Opposition 

The US actually unsigned the treaty of the ICC. This lack of participation certainly 

hinders the ability to enforce the laws instituted by the court. The lack of US 

participation especially impedes any deep advancement of the court to prosecute all case 

of genocide and war crimes.  

It is known that the US signed the Rome Convention during the president term of Bill 

Clinton on December 31, 2000 but during the term of George W. Bush, the US has 

withdrawn its approval on May 6, 2002 before the invasion of Iraq as a primary step to 

protect its military forces and government officials from any future trials by the ICC.605  

The argument of the US government was that the ICC violated the national security of 

the US so, the Bush administration would not accept any future decision made by the 

ICC because the court violated the national sovereignty and national independence 

which fundamental to the US.606 The ability of major countries to dictate the movements 

of the Court undermines its entire purpose; this would be obvious to any legal scholars 

yet, the US seeks this unfair and unwarranted authority to bring other nationalities to the 

Court while refusing to take accountability for its own actions.607 

The US main objections on the work and influence of the ICC are based on the 

following arguments:608 

                                                           
605 Ghalib Hassan Mohamed, crisis management, under the pretext of humanitarian intervention, the 
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a) that countries should be allowed to choose their own way of responding to human 

rights atrocities committed in the recent past, without having a ―prosecution 

model‖ imposed on them from above;  

b) that the spread of democracy, rather than the creation of new international courts, 

is the surest way to promote respect for human rights; and  

c) that the ICC will become an ―institution of unchecked power.‖ The critics charge 

that by separating itself from the democratic model and the ICC subverts its own 

purpose. 

The US shows strong opposition to the ICC Statute because under the Rome Statute, the 

ICC can take jurisdiction over a national of even a non-party country if he or she 

commits a crime in a party country's territory. Therefore the US government seeks to 

immunize its leaders from war crimes prosecutions entirely, no matter what they may 

do. That is the doubtless reason why Bush felt compelled to refuse to become a party to 

the treaty and withdraw the US signature from the ICC Statute. Indeed, the Bush 

Administration has gone even further: It has demanded express immunity from the ICC 

prosecution for the American nationals. This demand delayed the passage of several 

peacekeeping resolutions in the SC and in the end, the SC had to capitulate. The US own 

soldiers are in danger, dying every day in Iraq, and the US past decision to flout the UN 

and invade in the first place is no doubt harming its ability to protect even its own. It 

needs UN‘s help for political cover, even though it threatened the UN with "irrelevance" 

before the war. 609 
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Bariáh Al-Qudsi610 argued that the US interference in the authority and principle law of 

the ICC is because of the US national interest and that is the main reason for it to oppose 

IHL as indicated in the Rome Statute. Although, the US supported the establishment of 

the ICC initially, it turned to be a strong opposition later where the President Bush was 

dealt with the ICC rarely in accordance with the requirements and desires of the US 

international goals. So, in order to achieve its interests, it went far by showing strong 

opposition to the Rome Conference after it has already succeeded in the Charter of 

Rome to include many texts and rules that the consistent and in line with ambition and 

its general foreign policy. Among the objections by the US governments to the ICC are: 

a) The US opposed the inclusion of aggression among the crimes within the 

jurisdiction of Court, where the US ambassador pointed out in the sixth session of 

the meetings of the Committee of the Whole that to stir crime of aggression raises 

the problem of the definition and role of the SC as, the US was suspicions that the 

Congress could adopt a satisfactory definition of criminal responsibility for the 

adoption of non-direction, and that the General Assembly Resolution 3314 does 

not attempt to define aggression as a crime of an individual, and what the ICC 

does is just a repetition of the version of the Nuremberg Charter. That is why the 

US opposes the inclusion of the crime of aggression within subject-matter 

jurisdiction of the Court. 611 

                                                           
 610 Al-Qudsi Bariáh, ―The International Criminal Court: Structure, Specialty, and the Opposition of 
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International Criminal Court,‖ http://legal.un.org/icc/rome/proceedings/E/Rome%20Proceedings_v1_e.pdf 
(Accessed August 6, 2015). 
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b) The opposition to the aggression in Article 5612 because the Court shall exercise 

jurisdiction over the crime of aggression once a provision is adopted in accordance 

with Articles 121 and 123 defining the crime and setting out the conditions under 

which the Court shall exercise jurisdiction with respect to this crime. Such a 

provision shall be consistent with the relevant provisions of the Charter of the 

UN.613  

Therefore, the main objection of the US government on this article is that the court 

authority should define the crime of aggression as the United States want and not 

according to the definition of the international community. The monopoly of the 

Security Council, and its ultimate authority is controlled by the US power through the 

veto right. The United States has confirmed that the exact definition of aggression is 

belongs to the specialty of the Security Council in case the Council finds series of 

evidence to face the source of aggression. Therefore, the US government found that 

there is no need to implement the aggression in the law of the ICC in order to protect the 

action of its military forces in future conflicts in the world such as Iraq and 

Afghanistan.614  

Bishoy 615 argued that there are certain reasons for the US to oppose the ICC, which are 

undeclared, in order to cover hostile attitudes of the US forces and the US government. 

The aggression was briefly described in the Rome Statute and ICC, and that was 

                                                           
612 Article 5 of the  Rome Statute. Crimes within the jurisdiction of the Court (The jurisdiction of the 
Court shall be limited to the most serious crimes of concern to the international community as a whole. 
The Court has jurisdiction in accordance with this Statute with respect to the following crimes:(a) The 
crime of genocide;(b) Crimes against humanity;(c) War crimes;(d) The crime of aggression). 
613 Ibid. 
614 Conf. 183 / C.1 / SR. 6,  
615 Linda Muammar Bishoy, The Permanent Criminal Court and Its Terms and Specialties (Amman: the 
House of Culture publishing, 2008), 90. 
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probably because of what has been done by the US under the former the US President 

George W. Bush starting from the wars in Afghanistan in 2001 and the occupation of 

Iraq in 2003. These two wars required the presence of the US troops abroad and 

commitment to IHL, where the events in Iraq and Afghanistan showed that how the US 

forces have committed many crimes against humanity which should bring the US 

criminals to justice in the ICC. Therefore, the US does not want to be part of the Rome 

Convention in order not to impose any legal obligations that may result to the signing of 

this convention, which the US officials claims that their country is a part of Vienna 

Convention and the Law of Treaties of 1969, which Article 18 of this treaty stipulates 

―the need to refrain by the state, even if only committed itself to sign the treaty for 

works aimed to spoil the purpose of this Treaty.‖ 

The US government argued that the ICC represents a fundamental break with the past. It 

has jurisdiction over individuals, including elected or appointed government officials, 

and its judgments may be directly enforced against them, regardless of their own 

national constitutions or court systems. Unlike the ICJ, the ICC has the very real 

potential to shape the policies of its member states in the substantive areas where it 

operates. These include the core issues of when states can lawfully resort to armed force, 

how that force may be applied, and whether particular actions constitute the very serious 

international offenses of war crimes, crimes against humanity, or genocide.616 

                                                           
616 International Criminal Court, "The States Parties to the Rome Statute," at http://www2.icc-
cpi.int/Menus/ASP/states+parties (Accessed August 24, 2015) 

http://www2.icc-cpi.int/Menus/ASP/states+parties
http://www2.icc-cpi.int/Menus/ASP/states+parties
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Under Article 18 of the Rome statute617 there are two items that concerns the efforts of 

US to protect its citizens from being sent to trials in the ICC which are:618 

a) When a situation has been referred to the Court pursuant to Article 13 (a) and the 

Prosecutor has determined that there would be a reasonable basis to commence an 

investigation, or the Prosecutor initiates an investigation pursuant to Articles 13 (c) 

and 15, the Prosecutor shall notify all States Parties and those States which taking 

into account the information available, would normally exercise jurisdiction over 

the crimes concerned. The Prosecutor may notify such States on a confidential 

basis and, where the Prosecutor believes it is necessary to protect persons, prevent 

destruction of evidence or prevent the absconding of persons, may limit the scope 

of the information provided. 

b) A State which has challenged a ruling of the Pre-Trial Chamber under this article 

may challenge the admissibility of a case under Article 19 on the grounds of 

additional significant facts or significant change of circumstances. 

Based on the above two items the US government has rejected to sign on the agreement 

of ICC ,the Bush Administration determined that its efforts to protect US persons from 

the ICC could be construed as "acts which would defeat the object and purpose of a 

treaty."619 To resolve this potential conflict, the US sent a letter to the UN Secretary, 

General Kofi Annan the depositor for the Rome Statute, stating that it did not intend to 

become a party to the Rome Statute and declaring that "the US has no legal obligations 
                                                           
617 The U.S has signed, but not ratified this treaty. However, the U.S. observes it in part because it 
arguably constitutes "customary ILon the law of treaties." U.S. Department of State, "Frequently Asked 
Questions: Vienna Convention on the Law of Treaties," at http://www.state.gov/s/l/treaty/faqs/70139.htm 
(July 31, 2009). (Accessed August 29, 2015) 
618. Article 18 of the Rome Statute. 
619  John B. Bellinger, ―U.S. Perspectives On International Criminal Justice,‖ http://2001-
2009.state.gov/s/l/rls/111859.htm   (Accessed June 23, 2015). 

http://www.state.gov/s/l/treaty/faqs/70139.htm
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arising from its signature" of the Rome Statute. This act has been described as "un-

signing" the Rome Statute.620 As John Bellinger, former Legal Advisor to Secretary of 

State Condoleezza Rice, made clear in the 2008 speech, "the central motivation was to 

resolve any confusion whether, as a matter of treaty law, the US had residual legal 

obligations arising from its signature of the Rome Statute."621 

Jamie622 found that the US‘ most vocal complaint against the ICC concerns the Court‘s 

power to prosecute non-party nationals for crimes committed on the territory of member 

states. Washington objects, claiming that this rule exposes US military service members 

and their civilian superiors to the danger of unscrupulous prosecutions. However, it is 

worth to report that the Court can take action only in the case of genocide, war crimes, 

and crimes against humanity, and then only if the implicated state fails to investigate 

those crimes itself.  

3.5.1.2 Limited Authority at National Level 

Most of war crimes are referred to local courts in order to protect citizens as well as 

government officials from hearing in international courts such as the ICC. Therefore the 

authority of the ICC is limited in the national level and can‘t bring war criminals and 

violators to human rights for justice according to the law of Rome Statutes. For example, 

                                                           
620United State,  Department of State, ―Letter to UN Secretary General Kofi Annan 
Following is the text of the letter to UN Secretary General Kofi Annan from Under Secretary of State for 
Arms Control and International Security John R. Bolton: 
"Dear Mr. Secretary-General: 
This is to inform you, in connection with the Rome Statute of the International Criminal Court adopted on 
July 17, 1998, that the United States does not intend to become a party to the treaty. Accordingly, the 
United States has no legal obligations arising from its signature on December 31, 2000. The United States 
requests that its intention not to become a party, as expressed in this letter, be reflected in the depositary's 
status lists relating to this treaty.‖ http://2001-2009.state.gov/r/pa/prs/ps/2002/9968.htm (Accessed June 
21, 2015). 
621 John B. ―US Perspectives On International Criminal Justice‖ 
622 Jamie Mayerfeld. "Democratic Legacy of the International Criminal Court, The.‖Fletcher F.World ― 28 
(2004): 147. 

http://2001-2009.state.gov/r/pa/prs/ps/2002/9968.htm
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the case of Haditha killing on November 19, 2005  in which 24 unarmed Iraqi people 

including men, women and children (all civilians) were killed by a group of the US 

Marines.623 The investigation claimed that there was found evidence which "supports 

accusations that the US Marines deliberately shot civilians, including unarmed women 

and children," according to an anonymous Pentagon official. 624  Another incident 

happened in a district near to Baghdad called Mahmudiyah killings involving a gang 

rape and killing of 14-year-old Iraqi girl, Abeer Qassim Hamza, by the US soldiers on 

March 12, 2006, and the murder of her family.625 

These two is incident is considered a crime against humanity according to Article 7 of 

the Rome Statute which states as follow: 

―For the purpose of this Statute, "crime against humanity" means any of the following acts 
when committed as part of a widespread or systematic attack directed against any civilian 
population, with knowledge of the attack: (a) Murder;( b)  Extermination; (c)Enslavement; 
(d)Deportation or forcible transfer of population; (e)  Imprisonment or other severe 
deprivation of physical liberty in violation of fundamental rules of international 
law;(f) Torture;(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced 
sterilization, or any other form of sexual violence of comparable gravity‖   
 

With regard to Mahmudiyah killings on July 6, 2006, Green, the main convicted 

criminal requested a plea of not guilty through his public defenders. Green challenged 

his convictions, claiming that the Military Extraterritorial Jurisdiction Act is 

unconstitutional and that he should face a military trial.626 Green was quoted as saying "I 

didn't think of Iraqis as humans".627 However, on May 21, 2009, Green was spared the 

                                                           
623 Tim, McGirk. "Collateral Damage or Civilian Massacre in Haditha?." Time Magazine 19 (2006). 
624 "Evidence suggests Haditha killings deliberate: Pentagon source". CBC News (Associated Press). 2 
August 2006. Archived from the original on 28 Oct 2013. Retrieved 12 Dec 2013. 
625 "Soldier: 'Death walk' drives troops 'nuts'". CNN.com. Aug 8, 2006 
626 James Dao. Dao, J. "Ex-Soldier Gets Life Sentence for Iraq Murders." The New York Times 22 (2009). 
627 This is violation to Article 7 of the Rome Statute of the international criminal court (h)  which 
stipulates that (Persecution against any identifiable group or collectively on political, racial, national, 
ethnic, cultural, religious, gender as defined in paragraph 3, or other grounds that are universally 
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death penalty when the jury of nine men and three women could not come to unanimous 

agreement on a penalty; as a result, he received life without parole.628 While Haditha 

trial was another evidence of unfair trials in the national level. Testimony in this crime 

was conducted for Capt. Randy W. Stone the main accused officer, which was 

conducted on May 8, 2007.629 At the hearing, Marine Lt. William Kallop, the platoon 

commander who ordered Marines to "clear" four houses, testified that the rules of 

engagement were followed and that no mistakes had been made. He stated that a Marine 

on the scene had reported seeing a suspected insurgent in the neighbourhood; the US 

soldiers believed that small arms fire was being directed from the first house attacked by 

the Marines. On April 17, 2007, the Marine Corps dropped all charges against the US 

Marines who involved in the incident and was granted immunity.630 

The researcher refers to the above two incidents as well as many other documented 

crimes against humanity to show the weakness of the ICC in bringing war criminals to 

justice in the ICC because of the obstacle of national courts. The US government has 

established trials inside US and some of them military trials in order to avoid any calls 

for prosecuting the criminals from the US forces in international courts. The ICC was 

not able to call the accused soldiers for investigation and trials because its authority is 

limited on the national level and should grant the approval of the state before sending 

their citizens for trials. 

                                                                                                                                                                           
recognized as impermissible under international law, in connection with any act referred to in this 
paragraph or any crime within the jurisdiction of the Court). 
628 Dao, "Ex-Soldier Gets Life Sentence for Iraq Murders‖. 
629 John McChesney ―Haditha Proceedings Begin with Marine Lawyer‖, 
 http://www.npr.org/templates/story/story.php?storyId=10069336 (Accessed June 11, 2015) 
 

http://www.npr.org/templates/story/story.php?storyId=10069336
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From these facts, Respondent 10 found an important gap in the law of the ICC, in 

particular Article 59631 that is associated with arrest procedures in the custodial State (in 

this case Iraq). When the government of Iraq receive a request for provisional arrest or 

for arrest and surrender shall immediately take steps to arrest the person in question in 

accordance with its laws and the provisions of Part 9, and paragraph 2 of Article 59 

which stipulates that a person arrested shall be brought promptly before the competent 

judicial authority in the custodial State which shall determine, in accordance with the 

law of that State, and paragraph (7) of Article 59 stipulates that once an order to 

surrender by the custodial State, the person shall be delivered to the ICC as soon as 

possible. However, the interviewee found that this article did not mentions is the state 

where the crimes against humanity have been committed are controlled by an occupying 

power, then how this state could ask the occupying country (the US and UK in this case) 

to arrest their citizens and send them to the court if these countries are not a member of 

ICC and also oppose strongly the work and authority of the ICC. The researcher agreed 

with the conclusion of the Respondent10 and emphasized that Article 59 should be 

developed to cover other situations when the state is under occupation it must request for 

the UN approval on arresting war criminals. 

Adel stated that the ICC is a victim of the US domination on the international decision 

through the veto right in the SC which affect the fundamental principles of equality and 

respect for the sovereignty of the international community and the illegality of the 

occupation force, humanitarian and solitary intervention and attacks proactive under the 

pretext of self-defense and the prosecution of terrorism. He suggested that the 

                                                           
631 Article 59 of the  Rome Statute  
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mechanism in the UN need for major reform to address the gaps by enforcement of the 

power and does not depend on the decisions issued by the SC to ensure fair trials for 

international criminals.632 

3.6 The Weakness of the International Criminal Court in Human Rights Protection   

of Iraqi People  

Despite the fourth additional GCs are extremely important as it establishes genocide as a 

war crime, the implementation of the law is facing great challenges and obstacles even 

though it has been established and ratified as a treaty (currently 140 nations are party to 

the Genocide Convention and 194 nations have agreed to the GCs). There remains no 

court that could uphold these laws or prosecute the perpetrators that committed these 

abhorrent crimes against fellow soldiers and civilians. The crimes against humanity were 

later adopted into the Rome Statute of 1998 as one of the three original crimes that 

would fall under the jurisdiction of the ICC. The GCs that followed continues the trend 

of establishing laws to prevent crimes during times of war. The four GCs and the 

Additional Protocols added later built upon the previously recognized idea of IHL, 

which, when combined with genocide, formed the three crimes that fall under the direct 

jurisdiction established in the Rome Statute of 1998 and therefore are prosecutable in the 

ICC.633 But the ICC is not always capable to prosecute war criminals because it depends 

on the cooperation of the states that have approved the court to turn over suspects and 

conduct trials, gets help from the state in information gathering process to speed up the 

trial of war criminals and completes fair and efficient trials. Unfortunately for the ICC, 

                                                           
632 Adel Othman Hamzah, ―Legal Responsibility for International Crimes Case: Study in the American 
Position,‖International studies 48 (2010( 
633Daniel, Donovan. International Criminal Court: Successes and Failures. International Policy Digest. 

2012.         
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this is not always the case. Specifically, many instances have occurred since the 

inception of the court where although the prosecutor has the evidence and the indictment 

has been issued, no trial ensues simply because the indictment is not turned over to the 

ICC for trial. The ICC‘s power in dominating democracy and justice is found weak and 

poorly understood by its critics, especially the opposition of the US government as 

mentioned above. The US is the main country that aims to weaken the power of the ICC 

and the US main declared objection on the work of the ICC is that the Court exercises 

latent jurisdiction over national who are non-party of Rome Statutes, including US 

citizens. However, this situation may affect any future actions by the US government 

such as invasion countries members of the ICC. The US critics have interlaced this 

complaint into a larger dispute that the ICC ends the democratic model because the ICC 

acts above the national independency and works independently of national        

representative institutions. Thus, when the US has formally withdrawn support from the 

ICC in May 2002, its main objective is to weaken the court. 634  

In the same context, Respondent 11 confirming the weakness of the ICC authority to 

bring war crimes against humanity such as torture and all kinds of abuses in prisons. He 

gave evidence from the Rome Statute Article 8635 which accurately defines torture which 

fully causing great suffering or serious injury to people who do not participate in wars. 

He added that this article focuses on protecting people‘s dignity and defines any kind of 

inhuman treatment as war crimes. He explained that the ICC was not able to prosecute 

the senior officials in the Bush administration at that time as well as military officers 

who were responsible on managing Abu Ghraib prison, with a systematic abuses against 

                                                           
634  Mayerfeld. "Democratic Legacy of the International Criminal Court ― 
635 Article 8. Of the Rome Statute. 
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Iraqi prisoners such as torture, rape, forced prostitution, and inhumane acts of a similar 

nature that intentionally causing great suffering or serious injury to the physical or 

affecting the mental health of prisoners by using dogs and electric shocks and other 

types of hard torture that cause physical pains.   

To illustrate this point, Respondent 12636 said that the ICC mainly lack independent 

mechanism for bringing war criminals regardless of their nationalities. This opinion is 

identical with the researcher‘s conclusion and other scholars in international law. He 

further confirmed that there is a sensitive matter concerning the Court‘s mandates of 

accountability and independence and the Council‘s mandate of maintaining international 

peace and security. Currently, these two mandates are not mutually cooperating in a way 

to support peace and justice on war crimes. 

Hence, Maryam Jamshidi 637 argued that the issues of enforcement have plagued the ICC 

since it first opened its doors in July 2002. Until now, attempts at rectifying the problem 

have either been woefully inadequate or politically troubling. Unless it develops a set of 

robust mechanisms to address this enforcement gap, the ICC stands little hope of 

achieving its mission to end impunity for the worst international crimes. Some scholars 

have a similar view on the main weaknesses of the ICC enforcement mechanism in its 

arrest warrants exclusively through the cooperation of its member states who signed the 

agreement of the Rome Statute. For example, Chad's refusal to arrest President Al 

Bashir illustrated the lack of enforcement mechanisms available to the ICC. The safe 

travel of President Al Bashir enjoyed in Chad exemplifies the impotence of the ICC 
                                                           
636 Respondent 12 Personal interview (email) September 1, 2015. 
637 Maryam Jamshidi. The enforcement gap: How the International Criminal Court failed in Darfur. Al-
Jazeera news channel. http://www.aljazeera.com/indepth/opinion/ Accessed August 5, 2015). 
637 Ibid, ―Human Rights Watch. 2004. War in Iraq: Not a Humanitarian Intervention‖.  

http://www.aljazeera.com/indepth/opinion/2013/03/201332562714599159.html
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when its member states refuse to cooperate; it is the same case for the US Defines 

Minister, Donald Rumsfeld, who still enjoys freedom without any prosecution or 

punishment for the crimes against humanity which have been committed inside Abu 

Ghraib Prison as well as other crimes committed by the US military forces during his 

term in the government rather than sending him to trials by the ICC judges.  

Unlike the International criminal tribunals for former Yugoslavia and Rwanda which 

were established by the UN SC, the ICC was established by a treaty to which states can 

decide to become a party. In the treaty it has been clearly established that the ICC may 

only exercise jurisdiction over crimes committed on the territory of a state (Art. 12 Par. 

2 sub (a) of the ICC)638 or by nationals of a state (Art. 12 Par. 2 sub (b)) which has 

recognizes the jurisdiction of the Court by ratifying the Rome Statute (1998). Since 

neither Iraq nor the US has become party to the ICC Statute, the preconditions for the 

exercise of jurisdiction have not been fulfilled. Nevertheless, there are two exceptions to 

this rule.  

The first exception occurs when either one of the named states lodges a declaration with 

the registrar that it accepts the jurisdiction of the court in relation to one particular case. 

So if either Iraq or the US lodges such a declaration, the ICC may exercise jurisdiction. 

Iraq might consider this at some point but the US will definitely not, taking into account 

that it heavily opposes the idea that American soldiers let alone former Secretaries of 

Defence have to stand trial before the ICC.639 

                                                           
638  Article 12 of the Rome Statute. 
639 NATO statement (September 12, 2001). Full text available at NATO website: 
http://www.nato.int/docu/pr/2001/p01–124e.htm. (Accessed August 25, 2015). 
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The second exception of Article 21 is when a case is referred to the ICC by the SC on 

the basis of Chapter VII of the UN Charter. The SC would then qualify the abuse at Abu 

Ghraib and other places all over the world as a threat to international peace and security 

may then request the ICC to look into the case and start proceedings. This, however, is 

unlikely to happen. It has to be deduced that the ICC will not be able to exercise its 

jurisdiction to try a case against Donald Rumsfeld or others within his department or the 

US administration in relation to the torture memos and the abuse and torture at Abu 

Ghraib due to the mere fact that the US has not ratified the ICC Statute and has not 

recognized the jurisdiction of this court unlike as what 107 other states have done. 

Despite the fact that the ICC is consequently not entitled to exercise its jurisdiction for 

this reason, it would be interesting to see whether the ICC could effectively start a 

proceeding if the US would have ratified the Rome Statute.640  

3.6.1 The Trials on Crimes against Humanity in Former Yugoslavia 

The international community was successful in conducting fair trials to war criminals 

from countries who are not members in the SCs. The following example of trials to 

crimes is similar to the crimes committed by the US military forces and senior officials 

in the US administration after the invasion of Iraq in 2003.  

The International Criminal Tribunal for the former Yugoslavia (ICTY) was established 

for the prosecution of persons responsible for serious violations of IHL committed in the 

territory of the former Yugoslavia since 1991. The Court was established by Resolution 

827 of the SC, which was passed on May 25, 1993. It had jurisdiction over four clusters 

                                                           
640 Alette Smeulers & Sander van Niekerk. and Sander Van Niekerk. "Abu Ghraib and the War on Terrora 
case against Donald Rumsfeld?‖ Crime, law and social change 51, no. 3-4 (2009): 327-349. 
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of crimes committed on the territory of the former Yugoslavia since 1991: grave 

breaches of the GCs, violations of the laws or customs of war, genocide, and crimes 

against humanity. The maximum sentence it could impose was life imprisonment. 

Various countries have signed agreements with the UN to carry out custodial 

sentences.641 This court was established because of the killing and displacement of an 

entire ethnic, national, racial, religious or political group.642The significant number of 

cases heard at the Tribunal dealt with alleged crimes committed by Serbs and Bosnian 

Serbs, the Tribunal has investigated and brought charges against persons from every 

ethnic background. Convictions have been secured against Croats, as well as both 

Bosnian Muslims and Kosovo Albanians for crimes committed against Serbs and others. 

Undoubtedly, the Tribunal‘s work has had a major impact on the states of the former 

Yugoslavia. Simply by removing some of the most senior and notorious criminals and 

holding them accountable the Tribunal has been able to lift the taint of violence, has 

contributed to ending impunity and helped to pave the way for reconciliation.643During 

the Yugoslav Wars, the Srebrenica Massacre became the most infamous systematic 

killing of a religious group on European soil since the Holocaust. More than 8,000 

Muslim men, women and children were killed by Serbian troops. The understanding of 

genocide by this court has helped law makers to create a reasonable method for 

prosecuting accused the perpetrators of ―the crimes of crimes‖ as stated by historian 

                                                           
641 Serge Brammertz, Completion Strategy: Prosecutor Brammertz‘s Address Before the Security Council 
(The Hague: United Nations International Criminal Tribunal for the former Yugoslavia, 2011), 
http://www.icty.org. (Accessed March 15, 2015). 
642 Define Genocide". Dictionary .com. http://dictionary.reference.com/browse/genocide  
643 UN-ICTY official website : http://www.icty.org/sections/About theICTY 

http://www.icty.org/sections/About
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William Schabas which has led to the creation of Tribunals such as the ICTY.644
 There 

are 20 permanent judges, whom some of them are from the US and UK namely the 

president, Theodo Meron, who is from the US and Howard Morrison,645 who is from the 

US and Howard Morrison, who from UK . the irony is the US and UK  were the main 

supporters to establishment and work of this court but similar incidents occurred in Iraq 

which were committed by British were criminals to the ICC for fair trials after they 

committed serious crimes against humanity just like the crimes in in the Territory of the 

Former Yugoslavia since 1991. 

The international community was completely unable to establish an international 

criminal tribunal for Iraq-either a fully international one, such as those established for 

Rwanda and former Yugoslavia, or an internationally led tribunal with local 

participation such as the special court created for Sierra Leone. Although the Bush 

administration has supported these pre-existing tribunals, it adamantly opposed an 

international tribunal for Iraq. The reason appeared to lie in the ICC. The ICC itself 

would be largely irrelevant for this task since its jurisdiction would begin at the earliest 

in July 2002, when the treaties establishment it took effect. But the administration so 

detested the ICC that it opposed the creation of any international tribunal for Iraq, 

apparently out of fear that such a new tribunal would lend credibility to the entire project 

of international justice and thus indirectly bolsters the ICC. An overriding concern with 

                                                           
644 Schabas , William A., An Introduction to the International Criminal Court, 3rd ed. (New York: 
Cambridge University Press, 2007), 302. 
645 UN-ICTY, ―official website‖ 
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the best interests of the Iraqi people would have made it less likely that this ideological 

position prevailed.646 

Based on the above, there are big differences and bias of international justice, where any 

case that is related to IHL and genocides will strongly supported by the SC which 

receives full support from the US and UK even in the establishment of fair courts for 

war criminals like the International Criminal Tribunal for the former Yugoslavia. In 

contrast the same two countries who have committed similar crimes to the former 

Yugoslavia leaders and military officers on civilians in Bosnia, showed strong 

opposition to send documented case by human rights organizations, who won‘t achieve 

justice for Iraqi victims to the ICC. 

 
3.7 Cases of Violation to the Rome Statute in Iraq 

With regard to the war in Iraq after the invasion of US and British forces in 2003, the 

ICC has previously admitted that there was a ―reasonable basis to believe that crimes 

within the jurisdiction of the court had been committed, namely intentional killing and 

inhuman treatment to Iraqi civilians and prisoners‖ by British forces in Iraq. Yet at that 

time, in 2006, prosecutors cited the low number of cases as a reason for not mounting an 

investigation. Since that year, hundreds of cases have been emerged and the decision 

would mark another step along a process which could result in British politicians and 

generals being put in the dock on war-crimes charges, if the ICC finds sufficient 

evidence to warrant an investigation under the Rome Statute. But until the current time, 

the ICC has failed to conduct a trial for a single case associated with crimes against 

                                                           
646 Kenneth, Roth. "War in Iraq: not a humanitarian intervention." Wilson (under review) pp (2004): 143-
56. 
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humanity and aggression as states in Article 15 of the Rome Statute.647 In the following 

section, the researcher demonstrates the most important cases that should be referred to 

the ICC for conducting international trials to war crimes in Iraq: 

3.7.1 A Case of British Military Forces 

On January 10, 2014, the Office of the Prosecutor received a new communication from 

the European Centre for Constitutional and Human Rights ("ECCHR") together with the 

Public Interest Lawyers (PIL), alleging the responsibility of officials of the United 

Kingdom for war crimes involving systematic detainee abuse in Iraq from 2003 until 

2008. The United Kingdom deposited its instrument of ratification of the Rome Statute 

on October 4, 2001. The ICC has, therefore, jurisdiction over war crimes, crimes against 

humanity and genocide committed on the territory of the United Kingdom, or by the UK 

nationals as of July1, 2002, representing the date of the entry into force of the Rome 

Statute which represented a major weakness on the ICC power that hinder the power of 

the ICC to bring British officers and soldiers for trails due to crimes committed in Iraq 

between 2003to2008. A high number of crimes pertaining to ill-treatment of detainees, 

civilians abuse and crimes against humanity in Iraq left without trials and punishment to 

criminals from the British forces, despite prosecutor of the  ICC has conducted a 

preliminary examination in order to analyse the seriousness of the information received 

with regard to war crimes in Iraq, and in accordance with the requirements of Article 

15(2) of the Rome Statute, to determine whether there is a reasonable basis to proceed 

                                                           
647 Jonathan Owen, ―Iraq Inquiry: International Criminal Court Will Investigate 'abuse' by UK Troops,‖ 
Independent, 14 May 2014, http://www.independent.co.uk/news/ (Accessed October 15, 2015). 
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with an investigation. These efforts were futile and all British war criminals are free 

from justice.648 

Respondents 25 and 26,649  who are brothers, told their experience when they were 

captured in another prison called Buka and it was a very bad experience in their entire 

life. They faced all kinds of unhuman treatment before entering the prison. They said 

that UK soldiers threatened them to kill them and beat them so badly that, one of them 

felt that it was the last day of his life as he thought that he was going to die. He had also 

broken hands caused by a gun and his brother had a broken jaw which caused him to 

have permanent problem in eating until the current time. 

On May13, 2014, the Prosecutor of the ICC announced that the court has decided to re-

open the preliminary examination and conduct further investigation of war crimes 

committed by the British forces in Iraq between 2003to2008, which were previously 

concluded in 2006. The prosecution of British soldiers would be in accordance with 

Article 15 of the Rome Statute based on new information received by the Office of the 

ICC that alleges the responsibility of the British officials for war crimes involving 

systematic abuse to detainees and related crimes committed by the armed forces of the 

United Kingdom deployed in Iraq from 2003 until 2008.  Since Iraq is a not a State Party 

to the Rome Statute, therefore, the ICC has the right to exercise jurisdiction over so-

called crimes committed by the British officers and soldiers on the territory of Iraq by 

                                                           
648 ICC official website. Iraq case. 2006. ICC official website. Iraq case. 2006. http://www.icc (Access 
June 7, 2015). (Access Date 22/07/2015).  
649 Respondents 25 and 26 Personal interview (Face to face "UNHCR" U.N in the Malaysian, Kuala 
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nationals of States Parties (the UK). Despite this allegation until the current time, no 

trials have been established.650 

Respondent 9 shared the same opinion on this question. He mentioned that Article 8 of 

the Rome Statute stipulates that the Court shall have jurisdiction in respect of war crimes 

in particular when committed as part of a plan or policy or as part of a large-scale 

commission of such crimes but this is not implemented in reality because of the UK 

power in the SC. Even though human rights organizations send these trials through the 

UN channels to the SC, a veto right of the US and UK members will always be the main 

obstacles in sending war criminals in Iraq to the ICC. These opinions are matching with 

the facts found by the ICC prosecutors who have previously admitted that there was a 

―reasonable basis to believe that crimes within the jurisdiction of the court had been 

committed, namely intentional killing and inhuman treatment to Iraqi civilians and 

prisoners‖ by UK military forces in Iraq. 651  This conclusion is supported by major 

human rights organizations like AIO, ICRC and HRWO 652  who have good 

documentation of it but still there is not trial for war criminals. 

Thus, the weakness of the ICC in bringing British citizens to justice is because the 

British government refrains to cooperate or release those who committed war crimes 

against humanity during the war in Iraq.653 

                                                           
650 Office of the Prosecutor of ICC. 2014. Prosecutor of the International Criminal Court, Fatou Bensouda, 
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3.7.2 A Case of the US Military Forces 

There are many documented cases of crimes committed by the US military forces that 

can be referred to the ICC for conducting fair trials of war criminals and retaining justice 

for Iraqi victims. However, it is certainly preferable for Iraq to try its own offenders but 

the Iraqi judicial system has neither a tradition of respect for due process nor the 

capacity to organize and try a complex case of genocide or crimes against humanity.654 

For those prosecutions to proceed in Iraqi courts there is much reason to believe that 

they will be show trials. 655  In the following section, the study discusses the most 

important case that gives a huge impact on the international community and illustrates 

the weakness of the ICC to prosecute US criminals who violated the IL before the whole 

world and with a large number of evidence (papers, photos, videos, and testimonies) on 

the US officers and soldiers: 

3.7.2.1 Abu Ghraib Case in the International Criminal Court  

In an international armed conflict, torture is a grave breach under all the four GCs of 

1949. Meanwhile, in non-international armed conflict, torture is a violation of common 

Article 3 of the GCs. Torture is a war crime under the Statute of the ICC, Rule 156 of 

the International Committee of the Red Cross‘s (ICRC) Study on Customary IHL and 

under the US War Crimes Act in any type of conflict. 656   

The Abu Ghraib case is one of the scandals that spread wide rage to all over the world 

after the photos of torture of Iraqi prisoners released on the media showing strange and 

                                                           
654 Riad Sindi, ―The Deep State in Iraq,‖ Al Qosh.Net, http://www.alqosh.net/mod. (Accessed July 7, 
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new types of abuse and humiliating prisoners. The incidents of the Abu Ghraib prison 

happened during the occupation of Iraq by the US which caused a big shock to 

worldwide even inside US administration at that time.657 The Iraqi prisoners have been 

abused by the US guards and some of them were raped and tortured severely,658 often to 

death. The scandal emerged after the shocking photos and videos were published which 

were used as strong evidence against the US guards and also senior US officials in the 

Bush administration at that time. Some of the pictures were published in 2004 but a of 

more images were published in 2006 and in 2016. 

Respondent 28659 who was arrested and entered the prison in 2004 stated that, ―A US 

soldier stopped us and told us through an interpreter to masturbate in front of her. We 

did not agree at first time but we had to do it at the end to avoid being beaten with 

electric sticks. One of the Iraqi prisoners who had refused to obey the instruction was 

beaten very hard that broke his jaws, while another Iraqi prisoner was unconscious 

because of severe beatings on his head and chest.‖ 

As the war in Iraq took an unexpected turn, and insurgency mounted, thousands of 

detainees, insurgents, common criminals, and undoubtedly innocent Iraqis were sent to 

Abu Ghraib.660 Those who were suspected of being involved in the insurgency as well as 

those who might have knowledge of the insurgency were detained in the prison. Military 

intelligence, ―lacking interrogators and interpreters to make precise distinctions in an 

                                                           
657 Seymour M. Hersh,. ―Chain of Command: How the Department of Defense mishandled the disaster at 
Abu Ghraib.,‖ the new yorker, MAY 17, 2004, 1, 
http://www.newyorker.com/magazine/2004/05/17/chain-of-command-2 
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660 Marcy Strauss. "Lessons on Abu Ghraib, The." Ohio St. LJ 66 (2005): 1269. 
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alien culture and hostile neighbourhoods, reverted to rounding up any and all suspicious 

looking persons all too often including women and children.‖661 

By October 2003, Abu Ghraib housed up to 7000 detainees with a guard force of only 

about ninety personnel from the 800th Military Police Brigade. 662  What is beyond 

dispute is that the soldiers of the 800th Military Police Brigade were understaffed, ill 

equipped, and poorly supervised. Conditions, moreover, were deplorable and 

dangerous.663 

The complex was under constant attack from mortar raids. 664  From these horrific 

conditions, equally horrific behaviour arose. Between October and December 2003, the 

photographs of those being abused emerged. But the practices in Abu Ghraib went 

beyond those captured on film. The abuse included acts of sexual degradation such as 

forcing detainees to strip naked or to engage in acts of simulated fellatio. 665  Other 

detainees were forced to masturbate in front of female soldiers, 666or threatened with 

rape. 667One soldier allegedly sexually assaulted a detainee with a chemical light stick or 

broom.668 Humiliation tactics were rampant. 

Other Iraqi detainees were forced to do shameful sexual acts like masturbate and facing 

the US female soldiers or threatened Iraqi women inside the prison to be raped by the 

soldiers.  For example, one soldier was found purportedly sexually beaten a detainee 
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inside the prison with a stick made of chemical light.  Other abuse shown in a photo was 

a hungry dog was used to frighten Iraqi prisoner in order to force him to deliver 

information about the insurgence.  Many physical abuses also occurred such as breaking 

nose, use of chemical lights or phosphoric liquid on the bodies of detainees, thrashing 

heavy cold water on naked bodies and some of the soldiers used a broom handle to beat 

detainees who were sitting on chairs. In addition to that many new humiliation tactics 

have been used inside the prison under the knowledge of the senior officials in the US 

government. 669 

Respondent 27670 said that ―When I was in Abu Ghraib prison, I faced all kinds of 

torture such as electric shocks and threatened by hungry dogs, but I pretended to obey 

the orders of the US soldiers inside the prison to protect myself. One day a US General 

came to the prison and used threatening word and all kinds of torture to ask us to 

cooperate with the US investigations and confess on crimes we never committed. One of 

the officers said that we were all criminals even though they had no single evidence 

against me as well as other prisoners according to my knowledge. Even US soldiers used 

all kinds of means to impose us crimes that we had never committed; otherwise they will 

take us to a special room for torture by electric shocks.‖ 

In approaching this issue, Respondent 7671 who preferred to hide his name and asked to 

be called Abu Ahmed, was worked with the US military forces in Abu Ghraib and Buka 

prisons for about 3 years, and had accompanied the US soldiers in many arrest tasks. 

The interview with him revealed many facts about the methods of arrest and the US raid 
                                                           
669 Bill Gertz,  "Tied to Iraqi Prisoner Abuses," Washington Times, Aug. 26, 2005. 
670 Respondents 27 and 26 Personal interview ( Face to face "UNHCR" U.N in the Malaysian, Kuala 
Lumpur October, October 21, 2015. 
671 Respondent 7, Personal interview (email) October 3, 2015. 
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on Iraqi homes as well as dealing with detainees who were arrested by the US military 

forces. He revealed that from the first moment they were arrested the suspects faced 

violations and different kinds of abuse and  most raids on houses done in late at night 

when the people were sleeping and suddenly the residents heard sounds of smashing 

doors with explosives or fire as well as the screams of American soldiers on children and 

elderly making families rose from sleep with fear and to find the soldiers were around 

them pointing their guns to them and shouted bad words in their faces in order to insult 

them. He stated that the US soldiers usually let Iraqi men lay down on the ground during 

the arrest to humiliate them with intentionally insulting and beating them up in front of 

their wives and their children, as they liked to upset the entire family by inspecting the 

family belongings and taking their money, valuable things and gold without any 

objection. After that they would take men and women as detainees after covering their 

heads with black bags before children and never showing any mercy or care to the 

screams of their children. The translator added that the American soldiers used insults 

against Iraqi detainees even before they knew the cause of their arrest. Even the soldiers 

who have nothing to do with the investigation were involved in insulting detainees just 

to avenge the death of their colleague at the hands of the Iraqi resistance or just because 

they could not return to their country as their leaders had promised them.  

In the same context, he emphasized (the translator) that the use of humiliation and 

psychological and physical torture methods were permanent ways to deal with Iraqi 

detainees in all detention centers under the control of the US forces as he witnessed and 

heard of from the rest of fellow translators in other prisons in Iraq controlled by the US 

military command. It could considered as effective ways to break the morale and 
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psychological of the detainees before the start of the interrogation where information 

would be extracted which concentrate on the elements of resistance and their activities 

and objectives. 

The US administration headed by George W. Bush attempted to cover the abuses and 

protect the senior officials in the administration such as Defense Secretary Donald 

Rumsfeld, who strongly involved in this scandal because he authorized the use of these 

humiliating tactics and all types of abuse on Iraqi prisoners.672 

After the pictures were published, the Bush administration was quick to condemn the 

abuse and accuse the low ranking soldiers who were featured in the pictures. Secretary 

of Defence, Rumsfeld described the abuse at Abu Ghraib as an isolated case and 

President Bush regarded it as ―disgraceful conduct by a few American troops who 

dishonoured our country and disregarded our values.673 The abuse, however, did not 

constitute isolated cases but represented further proof of a widespread pattern.674 The 

only thing that was particular about the Abu Ghraib case was that pictures of the abuse 

were brought to the attention of the media. Many reports and books on Abu Ghraib have 

already been written and published. The publication of the pictures of Abu Ghraib made 

it impossible for anyone to deny that horrible things had happened and that both national 

law the US War Crimes Act and the US torture Act, and international law of GCs and 

the Convention against Torture- have been violated. The moral outrage was loud and 
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clear. The immediate reflex of the Bush Administration to the pictures of Abu Ghraib 

was to conduct a policy of damage control and to consequently blame the hands-on 

perpetrators who featured in the pictures. They were the ones caught in the act due to 

their own stupidity to take pictures thus, they were to take the full blame. The political 

rhetoric and measures created an organizational culture of abuse which resulted in both 

motive and opportunity on the individual level within the organization to resort to 

illegitimate means. In other words, there was a direct link between the governmental 

policy to launch the War on Terror and the actual abuse at Abu Ghraib (see Figure 3.1) 

 

 

Figure 3.1 Chain of events: Interrelation of various levels in Abu Ghraib.675 

 

                                                           
675 Smeulers & Niekerk. P 344 
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Briefly speaking, Respondent 11 had a common opinion with regard to Article 65676 of 

the Rome Statute which stipulates that ―where the Trial Chamber is satisfied that the 

matters referred to in paragraph 1 are established, it shall consider the admission of guilt, 

together with any additional evidence presented, as establishing all the essential facts 

that are required to prove the crime to which the admission of guilt relates, and may 

convict the accused of that crime.‖ Based on this paragraph, Respondents 11 and 12 

have agreed that bringing the accused US senior officials and arresting them to let them 

confess their crimes and admit the guilt will be an impossible mission right now due to 

the opposition of the US government on the Rome Statutes and Article 65 is one of the 

articles that the US consecutive administrations has asked to eliminate from the ICC. He 

also referred to Article 67677which defines the rights of the accused, He mentioned that, 

according to the ICC, the determination of any charge, the accused shall be entitled to a 

public hearing, having regard to the provisions of this Statute, to a fair hearing 

conducted impartially and to the following minimum guarantees, but Clause (e)/67 of 

the same article requires the witnesses to testify against the accused or herself and to 

obtain the attendance and examination of witnesses on his or her behalf under the same 

conditions as witnesses against him or her. All Respondents678  who are the judges 

highlighted to Article 68679 which defines the protection of the victims and witnesses 

and their participation in the proceedings. He asked how the ICC can execute the safety 

measures and secure the safety of Iraqi witnesses in reality without interference from the 

US or UK military troops on the ground who can easily kidnap or kill the witnesses 
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without any evidence of their crime, as there is no effective law to regulate the 

proceedings to guarantee the safety of the witnesses. According to Respondent 8, the 

fourth judge, in the important cases of Abu Ghraib where many US officials involved in 

this crimes, the Iraqi witnesses may refuse to witness in the case because they might be 

threatened by senior officials from the US government (the occupying power) which had 

controls over the political decision on Iraq, even though Article 68 gives details on 

securing the safety of witnesses. Therefore, the judge suggested to add a special article 

in the Rome Statute that guarantees high degree of safety and secrecy on the name and 

details of witnesses before hearing session in the trials, Respondent 9 suggested to add a 

clause in Article 67 which indicates practical necessary measures for safety of witnesses 

and may conduct the hearing to witnesses in Iraq for the US and British crimes under 

occupation. 

Respondent 12 focused on the different perspectives in the law of the Rome Statute 

associated with the safety measure and stated that the ICC takes all appropriate actions 

to protect the safety, physical and psychological well-being, dignity and privacy of 

victims and witnesses in Article 68. He referred to the following main paragraphs (3, 4 

and5) of Article 68.680 

Respondent 8 681 argued that the above three paragraphs are well-regulated for the safety 

of witnesses during the hearing in the trial chambers does did not refer to the situation 

when the witness comes from a territory occupied by a foreign country/s such as the case 

of the US and British occupation of Iraq between 2003to2012. He supported his view by 
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identifying the gap of paragraph 6, Article 68 which states that, ―A State may make an 

application for necessary measures to be taken in respect of the protection of its servants 

or agents and the protection of confidential or sensitive information.‖ The following is 

highlighted by an academic, how on the ICC can take all necessary measure for 

protection by a state which is completely controlled and invaded by a foreign country. 

He suggested amendment be made to Article 68 and adding a paragraph that states the 

following: 

―The Court shall take appropriate measures to protect the safety, physical and 
psychological well-being, dignity and privacy of victims and witnesses in an occupied 
territory by a foreign country. In so doing, the Court shall have regard to all relevant 
factors such as the difficulty of transport and permission by the state under occupation or 
the occupying country to ICC for hearing in the trial chamber. The United Nations shall 
make an application for necessary measures to be taken in respect of the protection of 
victims, witnesses, its servants or agents and the protection of confidential or sensitive 
information‖ 
 

Sadly, Iraqi women were also victims of systematic torture and abuses of HRs by the US 

military forces. For example, at Abu Ghraib prison, rape and humiliation of diversified 

operations, prompted some women who were released to commit suicide in order to 

escape the painful reality, while others killed by their parents or brothers to hide the 

crimes of rapes they faced inside American prisons. The researcher has conducted two 

interviews with Iraqi women who experienced rape by US soldiers. Respondent 23682 

stated that after the US soldiers captured here with her brother, they separated her from 

him in a room and three US soldiers started to rape her severely without any mercy even 

after she begged them to stop but none of them listened to her cries and request. The 

rape crime repeated for four times during her custody inside a military jail. She decided 
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to commit suicide after being released from the jail but was not successful because her 

mother saved her and now she is suffering from continuous fears and nightmare.  

Respondent 24 683 said that the US forces raided her house in Baghdad and arrested her 

with her husband and could not find him after they covered their heads with black bags 

in a humiliating way. She added that "inside the prison every day the American soldiers 

came to her and did sexual abuse and touched sensitive parts of her body.‖ After a few 

days in custody, they took her to another room where she saw her husband tied to bar 

inside a room and naked. Then, a US officer came to the room, pulled her hair then took 

her clothes off while other soldiers beat her husband and used electric shocks on him 

that caused him to cry loudly because of pain. She told that,‖ The next day the American 

soldiers raped me several times in front of my husband who could only chant Allahu 

Akbar Allahu Akbar.‖ She added ―I begged other Iraqi prisoners to help her commit 

suicide because she can‘t face her husband anymore.‖ She further added that she knew a 

woman aged in thirties who choked herself inside her cell and died‖.  

The incidents inside Abu Ghraib prison were documented by important humanitarian 

organizations such as AIO, ICRC, and HRW. After many investigations efforts, these 

organizations have found that all recorded abuses at Abu Ghraib prison were not isolated 

and many senior officials in the Bush administration headed by the Defense Secretary 

Donald Rumsfeld, involved in abuse and torture of Iraqi prisoners and they were part of 

a wider pattern of torture strategies and brutal treatment at other locations overseas used 
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as American detention centres. 684  These organizations submitted strong evidence to 

show that authorization for using all kinds of torture and humiliating had been issued 

from the top of the military hierarchy, with many documented allegations being certified 

that Secretary of Defense, Donald Rumsfeld, was the core of all actions inside Abu 

Ghraib prison.685 In the case of Abu Ghraib prison, the US military held up to 4,000 

detainees. The accusations regarding systematic torture and cruel and inhuman treatment 

in the US prison camps have already been investigated by a series of institutions. There 

is also the military‘s official investigative report (Fay- Jones) of August 9 2004,686 the 

Schlesinger Report,687 a report of the International Red Cross,688 and the report of the 

High Commissioner of the UN for Human Rights.689 Three recently published books are 

collections of an impressive range of these sources and other primary materials which 

are packaged them with commentary and media coverage to provide comprehensive, 

accessible and damning surveys of the events at Abu Ghraib.690 

In addition to that, human rights organizations like Amnesty International and HRW 

have presented their own assessments of the situation. All of these investigative efforts 

are interested in the shockingly brutal and humiliating mistreatment of detainees in Abu 
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Ghraib by U. S. guards and interrogators. The story of the abuse reached the world‘s 

public in April 2004 with the release of a number of photos documenting the actions.691 

Carter692 argued that it is not clear that the ICC could hear the witnesses for Abu Ghraib 

cases, even if all documented incidents associated with this case are well referred to the 

articles of the Rome Statute. However, in a case similar to Abu Ghraib prison, there are 

main condition must be met for ICC jurisdiction; the acts must qualify as serious enough 

to merit international attention.  

The abuses and offenses which happened in Abu Ghraib prison that are defined by the 

law of the ICC (Rome Statute) explicitly include crimes such as the following: 693 

1. Article 7, Crimes against humanity includes torture or inhumane treatment 

2. Article 8, committing outrages upon personal dignity, in particular humiliating and 

degrading treatment 

3. Article 8, committing rape, sexual slavery, enforced prostitution, forced pregnancy  

4. Defined in Article 7, Paragraph 2 enforced sterilization, or any other form of 

sexual violence also constituting a grave breach of the GCs. 

Carter also added that the ICC prosecutors must also find that the acts were "committed 

as part of a plan or policy or as part of a large-scale commission of such crimes" in order 

to claim jurisdiction. It is not yet clear that the latter was the case at Abu Ghraib. So, the 
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US must continue to prosecute a part of those involved in abuses inside the prison, with 

the risk of a tough ICC prosecution. Or, take a more aggressive stance toward the abuses 

at Abu Ghraib, in order to preempt ICC jurisdiction. He concluded that the ICC should 

prosecute the military and civilian leadership involved, in addition to the junior soldiers 

who allegedly carried out the abuses at Abu Ghraib; and, the US administration should 

appoint an independent commission (not just a Pentagon-sponsored panel, as suggested 

by Defense Secretary, Donald Rumsfeld, to Congress) to investigate these abuse and 

make recommendations on how to prevent these staggering breaches in military 

discipline from happening again in the future.694 

In the same context, Trahan695 concluded that the ICC has limited jurisdiction power 

over the US government with regard to Abu Ghraib case because the US is not a party to 

the court‘s Rome Statute, therefore the ICC only has jurisdiction if US nationals commit 

crimes in the territory of an the ICC state party. She argues that such situation would 

cover C.I.A. conduct in the ICC state parties such as Iraq (the location of the infamous 

Abu Ghraib prison) is beyond the court‘s reach. She concluded that the US courts are 

certainly able to prosecute a case like that, but willingness is another matter. To date, 

there has been little inclination to pursue ―enhanced interrogation‖ cases – aside from a 

handful of lower-level cases related to Abu Ghraib. While an assistant of the US 

attorney conducted an earlier investigation into C.I.A. misconduct, the conclusion is that 

not a single case out of the 101 being examined (including two fatalities) should be 

                                                           
694 Ibid.  
695 Jennifer Trahan. Trahan, Jennifer, and Andrew Egan. "US opposition to the international criminal 
court." Hum. Rts. 30 (2003): 10. 



  

282 
 

prosecuted – somewhat strains credulity. The US needs to re-examine these findings or 

conduct new investigations in light of current information.696 

Smeulers 697  stated that the pictures of the inhuman and abusive treatment of Iraqi 

prisoners at the Abu Ghraib prison shocked the world. It violated the US as well as IHR 

laws as the incident was not caused by a few junior soldiers which it tried to make us 

believe, but was a clear example of a state crime which were well supervised by the 

Bush administration during the occupation of Iraq after 2003. They added that Abu 

Ghraib is a state crime for which the US leaders within the Bush administration such as 

the Secretary of Defense, Donald Rumsfeld, might be held criminally responsible if they 

would be prosecuted by the ICC. 

Marcy698 argued that Abu Ghraib provides proof to be real world for the argument that 

torture should never be sanctioned. This work explores five lessons to be derived from 

Abu Ghraib. First, what happened there demonstrates that moral ambiguity toward 

torture inevitably leads to the commission of torture; anything short of an absolute, 

unequivocal condemnation of abusive interrogation tactics invites the use of torture. 

Second, attempting to limit the use of torture to extreme situations, like the ―ticking 

bomb‖ scenario, does not work. Third, torture is an ineffective way to obtain valuable 

information. Fourth, any benefit derived from torturing a suspect is more than 

outweighed by the harms such a practice engenders. And finally, the future debate over 

torture must be about the definition of torture. 

                                                           
696 Ibid 
697 Alette and, Sander, "Abu Ghraib and the War on Terror‖ 
698 Marcy Strauss. "Lessons on Abu Ghraib" Ohio St. LJ 66 (2005): 1269. 
 



  

283 
 

Thus, the researcher argued that the administration‘s attempt to define torture narrowly 

in the Bybee699 Memorandum exacerbated the outrage over the abuse at Abu Ghraib and 

weakened the credibility of the US to denounce the use of torture in the future. Thus, the 

US needs to take an approach that steers clear of any behavior that might constitute 

torture and that convinces the public and the world that the US is truly committed to 

humane treatment principles. Until the day when there is universal agreement on the 

definition of torture (if such a day ever occurs), the US should announce that it is 

adhering to the broadest possible definition of torture and inhumane treatment 

commonly accepted by the world community. And, Consistent with treaty obligations, 

the US should acknowledge that there is no exemption in the use of torture for any 

reason, nor any ability of the President to transcend the law. Until the President 

explicitly and without equivocation renounces the assertions in the Bybee Memo, his 

attempts to renounce the events in Abu Ghraib will ring hollow.  

3.7.2.2 The Legal Solution to the Failure of the ICC Mechanism in Iraq War 

The mechanism of the ICC is to individuals who commit large-scale political crimes – 

genocide, war crimes and crimes against humanity. The mechanism for the ICC is 

developed according to the UN's special courts and on new legal precedents of universal 

jurisdiction; the ICC takes an important step towards global accountability for all, 

including political and military leaders. 700 

All Respondents who are judges gave multiple views that regarding the magnitude of the 

ICC in lacking jurisdiction power over many allegations of HR violations in Iraq. 
                                                           
699 Jay S. Bybee. "Memorandum for Alberto R. Gonzales, Counsel to the President." Re: Standards of 
Conduct for Interrogation under 18 (2002). 
700 Global Policy Forum of ICC. General Documents, Analysis and Articles on the ICC: 
https://www.globalpolicy.org/international-justice. (Accessed  June 21,2015) 

https://www.globalpolicy.org/international-justice
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Respondent 8, who is from a criminal court in Baghdad city, answered that the current 

mechanism of ICC in referring cases and prosecuting war criminals is not effective. The 

judges stated the following suggestions: 

1. Article 59 needs for amendment to include a situation of occupation by a foreign 

country. 

2. Dependent on the UN approval and not the SC in issuing arrest warrant for 

accused persons. 

3. Further development to the who arrest system of theICC.  

4. Authorizing the prosecutor of ICC to conduct meetings with witnesses and victims 

in the country where the crimes against humanity have happened and execute 

arrest warrant despite the accused persons are from countries that did not sign on 

the law of Rome Statute. 

 In the same context, Respondent 9 argued that the SC and the ICC‘s attempted to build a 

sustainable and cooperative relationship between them, is the factor that moves the 

Council‘s relationship with the ICC so he suggested that both of them to rely on the 

support given by many political dynamics because they offer principles that should 

govern the Council-Court relationship, as well as steps the Council and others may adopt 

to improve the Council‘s support of the Court. He sets the following suggestions: 

1. Engaging Russia and China in developing a sustainable relationship between the 

legal international institutions and the ICC. 

2. Forming a permanent committee to discuss the representatives of the members of 

the SC (in particular the US and UK) on each case before referring it to the Court. 
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On the other hand, Respondent 10  exerted that one main defects of ICC has been its 

slowness in bringing cases to trial. The court has issued many warrants so far, including 

a controversially one for the arrest (on charges of alleged war crimes and crimes against 

humanity) of Sudan's president, Omar al-Bashir. However, only four arrests have been 

made, and only two trials are under way. The earlier tribunals managed to process many 

more cases, and quicker. Therefore, he suggested that the court should improve the 

arrest mechanism by taking all necessary actions to bring the war criminals to justice 

regardless of their nationality or obstacles facing by the Court to bring the accused 

persons for justice and start to investigation with them as a primary step before 

conducting the trial. The arrest mechanism should be empowered with enforcement 

resolutions from the SC in case the accused person refused to go to trials or cooperate 

with the ICC prosecutor. 

Meanwhile, Respondent 11 emphasized that the ICC should be moved to a higher 

position for it needs more co-operation from all its members and supporters from the 

UN.  The construction of strong international courts for justice is part of the ICC's goals 

and mission. But the ICC can only act when national courts have proved unwilling or 

unable to do so. However, there are some cases where national courts are not 

independent from foreign influences. For example, the national court of Iraq is 

influenced by the US and British authority during occupation of Iraq between 

2003to2012; according to that the ICC has small room to cooperate with the Iraqi 

national court. He believed that it is well known that international justice works better 

when it reaches both victims and criminals of war, rather than follows a long procedure 

in order to have permission of SC for implementing the arrest warrant.  
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In addition, Respondent 9 explained the point associated with this question and stated 

that the current arresting system of the ICC is not effective, and he gave an evidence 

from the case of Abu Ghraib, where the main defect of the ICC in submitting arrest 

warrant is the great challenge that it faces with super power countries, for example, the 

veto right of the members of the SC is an obstacle on fair trials for war criminals from 

any country regardless of nationality. The reality shows that in certain cases such as the 

situation in Uganda, five warrants of arrest have been issued against five top members of 

the ―Lords Resistance Army‖ (LRA), who all of them have been surrendered to the 

ICC's custody and transferred to the ICC Detention Centre on January 21, 2015. Another 

example is in Darfur, Sudan where a warrant of arrest of four suspects has been issued 

by Pre-Trial Chamber I for Messrs Harun, Kushayb, Al Bashir and Hussein.  In 2014, 

Trial Chamber IV issued an arrest warrant against Abdallah Banda Abakaer Nourain. 

The Chamber also vacated the trial date previously scheduled to be opened in 2014 and 

directed the ICC Registry to transmit the new requests for arrest and surrender to any 

State, including Sudan, on which territory Mr. Banda may be found. Another instance in 

Libya, on February 26, 2011, the United Nations SC decided unanimously to refer the 

situation in Libya since February 15, 2011 to the ICC Prosecutor. On March 3, 2011, the 

ICC Prosecutor announced his decision to open an investigation for the situation in 

Libya, which the presidency assigned the took to Pre-Trial Chamber I. On June27, 2011, 

Pre-Trial Chamber I issued three warrants of arrest respectively for Muammar 

Mohammed Abu Minyar Gaddafi, Saif Al-Islam Gaddafi and Abdullah Al-Senussi for 

crimes against humanity (murder and persecution) allegedly committed across Libya 

from February 15 until at least February 28, 2011, through the State apparatus and 
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security forces.701 Respondent 12 argued that all these case and many others shows that 

the ICC was successful to arrest war criminals from third world countries, but it was 

completely unable to do the same to those who involved in Abu Ghraib scandal and a 

large number of abuses against humanity, which was a clear violation to the HR, in this 

prison committed by the US military officers which were approved by of senior people 

in the US government and the Bush administration at that time. He suggested the 

following recommendations to improve the current jurisdiction of the ICC in order to be 

able to prosecute the US and British officials in the future wars: 

1. Implementing an article in the Rome Statute to regulate the arrest system for 

criminals.  

2. Regulating the relationship between the ICC and United Nations. 

3. Regulating the relationship between the ICC and the SC. 

4. Authorizing the ICC prosecutor to visit any country and negotiate with the 

government to execute arrest warrant for war criminals even though the accused 

persons are from countries that do not sign the law of the Rome Statute. 

As such, it is clear that the mechanism of the ICC lacks many enforcement gaps. For 

example on March 4, 2009, the ICC issued an arrest warrant against Sudan President 

Omar al-Bashir, for legal claims on crimes against humanity and war crimes which was 

recorded in Darfur. However, four years after the issuance of arrest warrant, President 

Bashir remains at large. Amongst the concern is that the ICC is lack of tough 

enforcement mechanisms coupled with a largely unhelpful international community 

power to confine the case. The issues of enforcement mechanism have pursued the ICC 

                                                           
701 International criminal court official website. http://www.icc.(Accessed  June 30,2015) 

http://www.icc/
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since its first case in July 2002. Until now, the ICC‘s attempts at finding proper legal 

solution and rectifying the enforcement problem have either been distressingly 

inadequate or lacks of tough political support from the international community and the 

SC. Unless the ICC can develop a set of tough mechanisms to address the weakness in 

the enforcement gap, the ICC stands little chance of achieving its main goals and 

mission to end exemption for the vilest of international crimes committed by senior 

government officials including presidents of countries members in the UN. 702 

The obvious solution to this problem is to establish an international criminal tribunal for 

Iraq - either a fully international one such as those established for Rwanda and former 

Yugoslavia, or an internationally led tribunal with local participation such as the special 

court created for Sierra Leone. Although the Bush administration has supported these 

pre-existing tribunals, it adamantly opposed an international tribunal for Iraq. The reason 

appears to lie in the ICC. The ICC itself would be largely irrelevant for this task since its 

jurisdiction began at the earliest in July 2002 when the treaty establishment it took 

effect. However, most crimes of the Saddam Hussein government were committed 

before that. The administration so detested the ICC that it opposed the creation of any 

international tribunal for Iraq, apparently out of fear that such a new tribunal would lend 

credibility to the entire project of international justice thus, indirectly bolster the ICC. 

An overriding concern with the best interests of the Iraqi people would have made it less 

likely that this ideological position prevails. 

                                                           
702 Maryam Jamshidi. "The enforcement gap: How the International Criminal Court failed in Darfur". Al-
Jazeera news channel http://www.aljazeera.com/indepth/opinion/(Accessed August 5, 2015). 
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The researcher suggested the following four solutions to remedy the defects of the ICC 

mechanism:  

1. According to the Rome Statute, all State Parties that agree for this Statute should 

take all necessary measures to enforce the decision of the ICC and its warrants as 

well as support its mission to bring war criminals to justice. Throughout the ICC 

enforcement mechanisms, the ICC will be able to practice its work completely, in 

principle, to influence its member states to support its work and mission by 

enforcing its decisions in the SC and obliges all members and non-members states 

should respect its warrants and trials. Whereas if a State Party fails to its 

obligations with regard to the ICC decision, then, the ICC should have support 

from the SC for the state to send its criminals for justice and provide all support to 

the ICC mission.   

2. Building a global support to the ICC mission for ensuring international justice 

regardless of the nationality of criminals should be tackled by reputable and 

trusted international organizations. Despite the Court defines Articles 7 and 8, 

enforced sterilization, or any other types of violence such as torture or inhumane 

treatment, outrages upon personal dignity, rape, sexual slavery, enforced 

prostitution, forced pregnancy and other kinds of crimes against humanity 

constitute a grave breach of the GC and human rights law; but further 

development to the current law is required specially the mechanism of bringing 

criminals to the Court. The reality showed that although the Court has issued 

arrest warrant against war criminals, they are still free until the current time 

traveling all over the world and even the Court is unable to arrest them and bring 

them to justice. 
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3. Other countries can try to take different stances in order to persuade the US to join 

the ICC. These countries could aim at using various forms of pressure (economic 

sanctions, trade boycotts, etc.) to indicate their unhappiness with the US decision 

not to join the ICC. Often economic pressure can impact a country such as the US 

to a very high degree. Also, other countries should prevent believable reasons to 

American critics about why the ICC is not a court designed to prosecute 

Americans but rather complement national law and sometimes ameliorate 

international law. Countries need to engage in "productive" diplomacy, which also 

entails understanding. America‘s unique position in the world is due to 

unprecedented power and working on making the Rome Statute adaptable to some 

of the US concerns. 

4. The ICC should work as productively and with little bias as possible to show how 

great it can work and what its progress in international criminal law that it has 

already. Furthermore, the countries that already represent the ICC could indicate to 

the US that by joining it the US will be able to gain partners in its global war 

against terrorism. In general, the US ought to understand how it could have more 

wins than losses by joining the ICC. World relations seem to work through 

maintenance of power theory, where strong countries to keep power while smaller 

countries aim at gaining in power, often through multilateral organizations and 

institutions. The ICC constitutes as a great way for countries to achieve power 

balance and to represent a medium for the global enforcement of human rights 

law. 
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3.8 Conclusion 

In this chapter the study discussed all aspects associated with the ICC and deeply 

analyzed the extent of jurisdiction of the ICC in facing the challenges of the US 

opposition to the court and the case of non-parties countries. This chapter has discussed 

legal relationship in detail and their parts in the war in Iraq which the study found that 

this court was successful in many cases but not in the war in Iraq after the US and 

British invasion in 2003. This shows a big weakness in its mechanism to fulfill the 

Rome Statute. So its rules are mostly viable but not as always when the cases are 

associated with the US and UK which what makes it a good ground for criticism. It is 

found the mechanism and law of the ICC need further improvement in order to be 

imposes on all criminals of war without exception in order to send them for trials in the 

ICC.  

Based on the aforementioned discussion, the findings can be summarized as following  

First: The most important rationale which is based on the establishment of the Court is 

through a conclusion of a private international convention by taking into account the 

sensitivity of the issue of national criminal jurisdiction so that all nations can take the 

opportunity to decide either to accept or not the Statute of the tribunal but competence 

and proceeding from this fact would not be possible to establishment the ICC as an 

organ of the International Court of Justice.  

Second: Article 92 of the Charter of the UN have been known in the International Court 

of Justice as the principal judicial organ of the UN which means they leave the way open 

in front of this court to the presence of another jurisdiction organs such as the ICC, due 
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to the fact that the ICC directly impacts on the State deeper than the decisions of the 

arbitration competent to settle disputes between them. It is more powerful than the 

International Court of Justice, which has jurisdiction binding in some cases, while the 

jurisdiction of the ICC affects the sovereignty of States in monopolizing control 

exercised by their nationals.  

Third: The mechanisms in implementing the provisions and rules of the law of the Rome 

Statute has a lot of difficulties and obstacles which some of the obstacles are related to 

criminal cases against individuals or civil cases against States. Therefore, the current 

mechanism of the ICC does not provide ideal justice and enforcement to bring accused 

persons from the UK and US for trials in the Court because these countries have 

significant control on the decision of the international community through the veto right 

in the SC. 

Four: The US showed great opposition to the ICC‘s Statute because under the Rome 

Statute, the ICC can take jurisdiction over a national of even a non-party country if he or 

she commits a crime in a party country's territory. Therefore, the US government seeks 

to immunize the US leaders from war crimes prosecutions entirely and they will do 

whatever it takes. So during the President Bush term was able to deal with the ICC in 

accordance with the requirements and desires of the US international goals, in order to 

achieve interests at first but showed strong opposition to the Rome Conference. The US 

government argued that the ICC represents a fundamental break with the past. It has 

jurisdiction over individuals, including elected or appointed government officials and its 

judgments may be directly enforced against them, regardless of their own national 

constitutions or court systems. This may happen to the US government in Iraq. Reviews  
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of reports from the international organizations in laws and human rights showed that 

crimes against humanity committed by the US soldiers in Iraq were in line with the 

Rome Statute. Like murder, extermination, enslavement, deportation or forcible transfer 

of population, imprisonment, torture, rape), which were strong evidence of breaching 

certain Articles in the Rome, in particular Articles 8, 59, 63, 67and 68. 

In addition to that, the review of articles and reports in this chapter reflected that the 

Iraqi civilians have been sent to prisons without trial in civil courts, faced inhuman arrest 

by the US forces and even the US military forces usually selected Iraqis collectively and 

treated them as accused persons for doing terrorist attacks based on the discriminations 

political, racial, ethnic, cultural, religious basis. 

Therefore, it can be concluded even when that a country is not a member of the SC but 

invades another country and commits the same crimes in humiliating ways, it will be 

faced prosecutions in the ICC and sentenced to prisons for the crimes. However, it is not 

applied to the US national because of the obstacles determined in this chapter which 

causes the ICC to have weakness in dealing with this particular crime. This chapter 

allows the researcher to answer the second research question as well as achieve the 

second research objective. The discussion in this chapter covered all aspects associated 

with the ICC, has deeply analysed the jurisdiction of the ICC and has forwarded 

suggestions to improve the ICC law in facing the challenges of the US opposition in the 

court and the case of non-parties countries. This chapter the study achieved the second 

objective of the study which is identifying the jurisdiction of the ICC on officials from 

the US and UK who have committed human rights violations during occupation of Iraq 
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CHAPTER FOUR 

THE RIGHT TO COMPENSATION FOR VICTIMS IN WARS 

4.1 Introduction 

In this chapter, the study discussed the compensation system in wars in general and 

analyzed the case of Iraq in details. It also introduced the concept of compensation and 

remedy to victims due to damage happened to them in war and included the case of Iraq 

and the inability of Iraqi victims to claim for compensation in international courts 

because of the current obstacles and the opposition of the US and UK in the Security 

Council to any decision that involves cutting funds from the international accounts of 

these two countries for the benefit of Iraqi victims.  In addition, to that, the chapter also 

explored the legal rights for compensating Iraqi victims according to IHL and identified 

the main weakness of this law with regard to compensation mechanism. The discussion 

included the ICC law too and all compensation challenges and obstacles to Iraqi victims 

due to the war in Iraq (2003-2012).Under this chapter, the researcher answered the 

second and third research questions as well as achieved the third research objective. 

4.2 The Principles of Compensation in International Treaties 

Many other human rights treaties provide particular provisions on compensation for 

victims; in particular those who have suffered from physical and mental torture, loss of 
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properties, damage to individual‘s belongings and unlawful arrest or illegal detention.703 

IHR treaties and their related instruments provide a compensation mechanism for 

victims due to international crimes. Victims have the right to seek and obtain effective 

remedies for the violation of their rights. 

The UNCHR explicitly defines the rights of victims for compensation due to any 

damage that might happen to them in war. The ―Basic Principles and Guidelines on the 

Right to a Remedy and Reparations for Victims was adopted by the UNCHR at its 56th 

session in 2000,704 with the goal to provide compensation and remedy for victims who 

have suffered from human rights violations. 705  Recently, the Rome Statute of the 

ICC706gave mandates to the Court to determine any damage that might happen during a 

state of war, loss or injury that might happen to victims and then explicitly order 

compensations to them. IHL redresses compensation for victims who have suffered from 

HR violations. IHL specifies the relevancy of damage to victims and investigate if a 

victim has no legal capacity to enforce their rights, either before a national or an 

international court, once they claim to have become a victim. As pointed out by Lord 

Denning ―a right without a remedy is no right at all.‖707 

                                                           
703 Article. 5(9) of the International Covenant on Civil and Political Rights of 1969. 
704 Leandro, Despouy. "Civil and Political Rights, including the questions of independence of the 
judiciary, administration of justice, impunity." UN Commission on Human Rights, E/CN 4 (2004): 60. 
705 principle 11, UN human right, ―basic principles and guidelines on the right to a remedy and reparation 
for victims of gross violations of international human rights law and serious violations of international 
humanitarianlaw,‖http://www.ohchr.org/en/professionalinterest/pages/remeyand 
reparation.aspx (Accessed november 19, 2015). 
706  United Nations, ―UN doc. A/conf.183/9, art. 75/ united nation diplomatic conference of the 
establishment of an international criminal court.17 july 1998,‖ 
 http://daccess-dds-ny.un.org/doc/undoc/gen/n98/281/44/img/n9828144.pdf?openelement  
(Accessed december 20, 2015). 
707  Benedetto Conforti and Francesco Francioni, Enforcing International Human Rights in Domestic 
Courts (The Hague.: Martinus Nijhoff Publishers, 1997), 38. 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemeyAnd%20Reparation.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemeyAnd%20Reparation.aspx
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N98/281/44/IMG/N9828144.pdf?OpenElement
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Other human rights laws explicitly declare the right for compensation. For example, 

Article 13 of the European Convention on Human Rights states that, ―individuals whose 

rights as set forth in that Convention are violated shall have an effective remedy before a 

national authority‖. In addition to that, Article 50 of the same Convention authorizes the 

European Court of Human Rights to provide full justice to victims through a regulation 

of compensation system.  

In this section, the study discussed the general rules for compensation of victims, the 

rights for compensation in IHL and finally compensation in the ICC. 

Multiple IHL documents recognize the right to an effective remedy for those impacted 

by human rights violations. For example, the Universal Declaration of Human Rights, 

Article 8 states that: ―Everyone has the right to an effective remedy by the competent 

national tribunals for acts violating the fundamental rights granted to him by the 

constitution or by law,‖ recognizes the right to an effective remedy as fundamental to 

corporate accountable, which  Principle 26, specifies that:708 

―States must take appropriate steps to ensure, through judicial, administrative, legislative 
or other appropriate means, that when such abuses occur within their territory and/or 
jurisdiction those affected have access to effective remedy.‖709 

 
The principles of Human Rights as defined by all international treaties are not only 

concern with protection of civilians from harm and torture during the war but also to 
                                                           
708Assembly, UN General. "Basic Principles and Guidelines on the Right to a Remedy and Reparation for 
Victims of Gross Violations of International Human Rights Law and Serious Violations of International 
Humanitarian Law." A/Res/60/147, March 21 (2006). 
709 The right to a remedy is recognized in many other international agreements, including the International 
Covenant on Civil and Political Rights, Art. 2(3); the Convention on the Elimination of Racial 
Discrimination, art. 6; the Convention on the Rights of the Child, art. 39; the Convention Against Torture, 
art. 14(1); and in the Basic Principles and Guidelines on the Right to a Remedy and Reparation for 
Victims of Gross Violations of International Human Rights Law, adopted by the General Assembly in 
2005 
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achieve victims‘ satisfaction through a fair compensation if they have suffered from 

torture, harm, injury an damage to their properties. These treaties classify five forms of 

reparations and compensations: 710 

1. restitution; 

2. compensation;  

3. rehabilitation; 

4. satisfaction; and 

5. guarantees of non-repetition 

It is a general principle of all human rights treaties to grant compensation for any 

wrongful act against civilians and noncombatants as well as granting obligation to make 

compensation.711  The main purpose of compensation is to remove, as far as possible, the 

results of the illegal act and to reestablish the prior situation that would have been 

existed.  

Compensation is a monetary payment for financially assessable damage arising from the 

violation. 712  It covers material and moral injury. 713  Compensation can take various 

forms, including satisfaction and restitution; these types of remedies can be applied 

either in a combination or singly in response to any damage that might happen to victims 

and violation to their rights as defined by IHL.714 The goal of restitution is mainly to 

                                                           
710 Assembly, UN General.  Principle, 21  
711 Permanent Court of International Justice, Factory at Chorzow (Claim for Indemnity) Case, (Germany 
V. Poland)(Merits: PCIJ, 1928), 29, http://www.icj-
cij.org/pcij/serie_A/A_09/28_Usine_de_Chorzow_Competence_Arret.pdf 
(Accessed January 10, 2016). 
712 Assembly, UN General.  Principle,.18 
713 Assembly, UN General.  Principle, 23. 
714  United Nation , ―Articles 31 to 34,draft Articles On Responsibility of States for Internationally 
Wrongful Acts, with Commentaries, 

http://www.icj-cij.org/pcij/serie_A/A_09/28_Usine_de_Chorzow_Competence_Arret.pdf
http://www.icj-cij.org/pcij/serie_A/A_09/28_Usine_de_Chorzow_Competence_Arret.pdf
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restore the previous situation existed before the wrongful act committed by war 

criminals. For example, a release of wrongly detained individual, followed by sending 

back wrongly seized property belonged to the wrongly detained person and the 

withdrawal of any unlawful judicial act.715  

The mechanism of applying compensation in international treaties does not require the 

victim to prove that unlawful action by war criminals is illegal. For example, Article 3 of 

the Hague Convention of 1907 indicates that any action that is found to violate the 

principles of HR and IHL clearly requires reparation and compensation and does not 

need to provide verified evidence by the victim. Also certain actions that are not meeting 

the lawful conditions may also need the occupying country to pay compensations for 

individuals who suffered from different kinds of torture and damage to their lives and 

properties within the occupied territory. For example, Article 52 of the Hague law 

indicates that, ―an occupying country is not limited to the application of these articles 

but also applies to the destruction of property and should compensate victims who lost 

their properties due to the war.‖ 

The application of compensation should ensure that the satisfaction covers non-material 

injury that might happen to the victims. Examples of satisfactions include an acceptance 

of the breach to human rights law, an expression of regret submitted in writing to the 

victims in an official letter, and affirmative assurances of reoccurrence  of the incident or 

                                                                                                                                                                           
‖ http://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf  
715  United Nation , Article 35 

http://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf
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violation. Satisfaction can also comprise the undertaking of disciplinary or penal action 

against the persons whose acts caused the wrongful act.716   

The violations of International HRs and IHL‖ (hereinafter ―UN Principles on the Right 

to a Remedy‖) aims to provide victims of violations of IHL with a right to a remedy. 

The UN Principles on the Right to a Remedy indicates that gross violations of IHR law 

and serious violations of IHL incorporate the victim‘s right to the following as provided 

for under international law: 717 

1. equal and effective access to justice; 

2. adequate, effective and prompt reparation for harm suffered; and 

3. access to relevant information concerning violations and reparation mechanisms. 

Chapter IX of the UN Principles on the Right to a Remedy refers to reparation for harm 

suffered. It states that: 

 ―adequate, effective and prompt reparation is intended to promote justice. Reparation 
should be proportional to the gravity of the violations and the harm suffered.‖ 
 

In addition to that, the UN Principles states that full and effective compensation include 

the following form: restitution, compensation, rehabilitation, satisfaction and guarantees 

of non-repetition. Restitution should, whenever possible, restore the victims to the 

original situation before the violations occurred. Compensation should be provided for 

any economically assessable damage, as appropriate and proportional to the gravity of 

the violation and the circumstances of each case, resulting from gross violations of IHR 

and serious violations of international humanitarian law, such as: 
                                                           
716 United Nation Principles 37 on the Right to a Remedy 
717 Basic Principles and Guidelines On the Right to a Remedy and Reparation for Victims of Gross 
Violations of International Human Rights Law and Serious Violations of International Humanitarian 
Law,‖http://www.ohchr.org/ (Accessed April 6,2015) 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemeyAndReparation.aspx
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a. physical or mental harm; 

b. lost opportunities, including employment, education and social benefits; 

c. material damages and loss of earnings, including loss of potential earning; and  

d. moral damage. 

Based on the above, it is found that victims who suffered from harm and different kinds 

of damage as defined by the international treaties and the UN Principles on the Right to 

a Remedy should have compensation without the need to prove the unlawful acts.  

It is also found that the occupying states have the duty to enforce compensation for 

individuals or entities liable for request to the harm suffered during the time of war 

based on foreign legal judgments for compensation in accordance with the international 

and domestic laws and legal obligations. 

4.3 The Principles of Compensation in IHL 

Every human in this world has the right for protection from violence and compensation 

for any damage to his life. Compensation for victims is the basic principles of IHL that 

ensures HRs protection compensation and remedy are provided to the victims of war. 

The right of HRs protection would involve a claim to compensation, however.  

IHL is the main source for protection the HRs and this law has never been limited to the 

level of relations between countries. 718  Meanwhile, the GCs aimed to provide 

compensation for victims during armed conflicts.719  However, identification of victims‘ 

rights is one thing, and the right to claim for compensation and remedy to damage due to 
                                                           
718  Theodor Meron, Meron, Theodor. "The humanization of humanitarian law." American Journal of 
International Law (2000): 239-278. 
719 ICRC IV, Commentary. "Geneva Convention Relative to the Protection of Civilian Persons in Time of 
War." ICRC, 1958. 
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war is another thing. So far, the international community has been unwilling to explicitly 

entitle victims‘ right to claim for compensation in a special law. In spite of lack of 

enforcement of the law and gaps in IHL with regard to state responsibility for 

compensation, it was finally adopted in 2001720 and the amendments in IHL finally lead 

to provide a remedy for damage due to war or occupation by foreign states.  

IHL focuses on the protection of persons against the dangers of war and armed conflicts 

by providing rules for fighting an armed conflict and the treatment of combatants and 

non-combatants.721 Nevertheless, it could also provide reparation when such protection 

fails. Between States, the principle that every violation of international obligations gives 

rise to a duty to make reparation is well established in law and functions reasonably well 

in practice. However, with regard to individual victims of violations of human rights law 

and IHL, the position remains uncertain.  

Compensation according to IHL is defined in Article 91 as the normal usage of the term 

for award made to make reparation for a wrong.  In fact, treaties that were concluded at 

the end of the first and Second World Wars used the term "reparations". These took 

many different forms, but their purpose was different from that of Article 91. This 

obligation corresponds to an uncontested principle of IHL which has been reaffirmed by 

the Permanent Court of International Justice many times: 

―It is a principle of IHL and even a general conception of law, that any breach of an 
engagement involves an obligation to make reparation [...] Reparation is the 

                                                           
720 Hannes Descamps, Robin Slabbinck, and Hubert Bocken. "Responsibility of States for Internationally 
Wrongful Acts." International Documents on Environmental Liability (2008): 323-331. 
721 Dieter, Fleck . The Handbook of International Humanitarian Law. 3rd ed. Oxford: Copy Oxford 
University Press, 2013. 
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indispensable complement of a failure to apply a convention and there is no necessity for 
this to be stated in the convention itself.‖722 
 

In addition to the above, Respondent 33723 stated that the compensation in IHL is well-

organized and defined in Article 91, where this Article show that individuals who 

suffered from material damages (loss of properties and earnings) as well as moral 

damage due to various kinds of abuse or torturers are entitled to be compensated and 

get reparations. He further elaborate that IHL paves the way for victims to claim for 

compensation if there is any breach to HRs and unlawful engagement involves an 

obligation to make reparation.  

A Party to the conflict which violates the provisions of the conventions or the 

Geneva protocol shall, if the case demands, be liable to pay compensation. It shall 

be responsible for all acts committed by persons forming part of its armed forces. 

Since 1907724 and as repeated725 in the 1977 the Geneva Convention First Additional 

IHL stipulates that, "a violation of that legal framework calls for compensation by the 

State in question (referred to as the ―Belligerent Party‖ in IHL).726 Thus, the concept that 

a State should pay a defined compensation for victims for those acts of committed by 

the military forces that violated IHL is by no means an idea outside of the mainstream 

of IHL. 

                                                           
722 Article 91. Responsibility in IHL.  
723 Respondent 33, Personal interview (email) August 26, 2015. 
724 Article 3 of  the Hague Convention, 1907 
725 Article 91of the 1977 First Additional Protocol to the Geneva Conventions. 
726 Sassòli Marco. "State responsibility for violations of international humanitarian law." Revue 
International de la Croix-Rouge/International Review of the Red Cross 84, no. 846 (2002): 401-434. 
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The comprehension of the 3rd Article of the 4th Hague Convention of 1907 as a 

personnel right to compensation is assured by the Fundamental Principles and 

Guidelines. In Paragraph 1 of its Preamble it was named the 3rd Article of the 4th 

Hague Convention of 1907 and the 91st Article of the Additional Protocol I as 

provisions giving a privilege to an answer for victims of infringement of IHL. The 

report of the Global Commission of Inquiry on Darfur states that compensation little 

respect to the likelihood that the 3rd Article of the 4th Hague Convention of 1907 was at 

first not anticipated that would compensation for individuals; it indicated that the 

advancement of HR in worldwide law has balanced the thought of State 

commitment.727 

Based on the above, it is found that the general principle of compensation in IHL 

involves requirement to pay predefined compensation for violations of IHL in 

accordance with Article 91 of Additional Protocol of 1977 I. Despite this explicit 

language, it should be noted that the obligation to make reparation arises automatically 

as a consequence of the unlawful act, without the need for the obligation to be spelled 

out in convention. 

 
4.3.1 The Weakness of IHL in Compensating Victims of War 

The main weakness in IHL related to the right for compensation is that, as long as an act 

is considered lawful, it will not permit any ―legally recognized‖ claim by a victim for 

                                                           
727 Tariq Hussein Jassam, Ruzita Azmi, and Zainal Amin Ayub, ―The Right to Compensation for Victims 
of Armed Conflicts,‖ Journal Of Humanities And Social Science (IOSR-JHSS) 21, no. 1 (Jan. 2016): 
2279-0845, www.iosrjournals.org. 
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compensation, no matter what the level of damage is and where the act in question may 

be subjected to the civilians and non-combatants population. 728 

A shocking finding is that the rules and principles of IHL bear some rights for a state and 

its armed forces to cause damage to properties if necessary during the time of war. This 

idea is contrary to the main principles of HRs, as there is no balance between military 

necessity and HR. Based on the military necessity, the rules of IHL allow the aggressive 

party to cause damage to civilians properties provided the party remains within the basic 

limits set by IHL, where injury, violence, death, and huge destruction of civilians 

properties are recognized as essential parts of the conduct of war or occupation.729 

In contract, IHL should consider the incidents of deaths among civilians or destruction 

of civilians‘ property as a breach of IHL which require compensation for victims. The 

important issue is that only those actions by occupying state which qualify as violations 

of IHL will apply the laws so that the State bears main responsibility for acts against 

humanity. For example, the Supreme Court of the Netherlands clarified that to fulfill 

HRs, concepts such as legal remedies of victims and compensation are not working 

completely. In a decision on November 29, 2002, the Supreme Court found that IHL 

does not provide protection to civilians against tensions, stresses and psychological 

consequences caused by of air strikes as which the norms and rules would have not been 

                                                           
728 Policy Brief. ―Reparation for Civilians Living in the Occupied Palestinian Territory (OPT): 
Opportunities and Constraints under International Law‖. Program On Humanitarian Policy And Conflict 
Research, Harvard University. 2010, P3. http://www.hpcrresearch.org. (Accessed November 30, 2015). 
729 Ibid 

http://www.hpcrresearch.org/
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violated in different destinations in the world so, the right to raise the rules of IHL is, 

therefore, limited to victims of violations of IHL.730 

In the course of an armed conflict (international or non-international), IHL provides 

major rights to the domestic State and its armed forces to lawfully cause damage and 

destruction to individuals properties if necessary, where such action lawfully leads to 

injury and death of innocent people and civilians, provided that state acts are not violating 

IHL.731  

At the same time, to say that victims have no individual legal standing in IHL would not 

be a correct description of the actual state of affairs. Although States are still the 

traditional subjects of IHL, victims have also, in an increasing number of cases, 

achieved recognition as subjects of IHL. In the years to come, the UN Principles on the 

Right to a Remedy will undoubtedly lead to greater attention to the application of IHL in 

domestic and international courts, as to inject of IHL norms in the approach to individual 

remedies. The UN document is a welcome move towards bringing about remedies for 

victims of violations of IHL. It still has non-binding status. However, this does not 

necessarily negate its potential influence for there are many examples of similar 

documents exerting influence in litigation. 732 

 

                                                           
730 Blokker, Niels M., ed. Netherlands Yearbook of International Law: Volume 32 2001. Vol. 32. 
Cambridge University Press, 2002. 
731Article 57 (2) (iii) of the Protocol I Additional to the Geneva Conventions. 
732 Liesbeth Zegveld. "Remedies for victims of violations of international humanitarian law." Revue 
internationale de la Croix-Rouge/International Review of the Red Cross 85, no. 851 (2003): 497-527. 
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4.3.2 The Compensations for Victims under the ICC 

As mirrored in the Preamble of its Statute, the ICC was created in response to the fact 

that ‗during this century millions of children, women and men have been victims of 

unimaginable atrocities that deeply shock the conscience of humanity.  

The Rome Statute incorporates more avenues of redress for victims. Article 75 of the 

Rome Statute of the ICC obliges the Court to ―establish principles relating to 

compensation and reparation to, or in respect of, victims, including restitution, 

compensation and rehabilitation.‖ According to Article 79, it is for the establishment of 

a trust fund for the benefits of victims of crimes within the jurisdiction of the Court, 

and of the families of such victims, and Article 69 mandates the Court ―to protect the 

safety, physical and psychological well-being, dignity and privacy of victims‖ and to 

permit the participation of victims at all ―stages of the proceedings determined to be 

appropriate by the Court.‖ The ICC Statute, thus, goes well beyond the treatment of 

victims as it gives the victim standing on his or her own right.  

The Rome Statute of the ICC authorizes the Court to decide any damage as a result of 

war or violence between parties such as loss of belongings or body injury to victims and 

then set decision for compensating them. The ICC provides a mechanism to compensate 

victims of crimes against humanity and their families can also access the Court to 

convey their views and opinions about their situation during the time of war and express 

their concerns. Article 68 of the Rome Statute enables victims to claim compensation for 
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the unlawful acts committed by war criminals, whereas Article 75 is mainly associated 

with compensation of the victims; the following are the clauses of this article: 733 

1. The Court might set up standards identifying with compensations, or in respect of, 

sufferers, including compensation, remuneration and recovery. On this premise, in 

its choice the Court might, either upon solicitation or all alone movement in 

outstanding circumstances, decide the scope and degree of any harm, misfortune 

and damage to, or in respect of, victims and will express the standards on which it 

is acting. 

2. The Court might make direct order against indicted individual specifying suitable 

compensations to, or in appreciation of, casualties, including compensation, 

remuneration and recovery. Where suitable, the Court might arrange that the 

recompense for Compensations be made through the Trust Fund accommodated in 

Article 79. 

3.  Before making an order under this Article, the Court may invite and shall take 

account of representations from or on behalf of the convicted person, victims, 

other interested persons or interested States.  

4. In exercising its power under this article, the Court may, after a person is convicted 

of a crime within the jurisdiction of the Court, determine whether, in order to give 

effect to an order which it may make under this article. 

Until the Rome Statute was adopted, the aim of the ICC was essentially to help restore 

international peace and security of people by punishing criminals who are found guilty 

for doing heinous crimes against humanity during time of war (punitive justice). The law 

                                                           
733 Article 75of the Rome Statute of the International Criminal Court. 
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of the ICC including compensation, restitution and rehabilitation for the consequences of 

war, which requires the countries who signed the law of the Rome Statute to establish a 

trust fund for victims who suffered from crimes within the jurisdiction of the ICC, also 

the families of such victim. The ICC mandates the safety, psychological and physical 

security, privacy and dignity of victims, and to allow the participation of victims at all 

levels of the trial.734 

Under the Rome Statute, the function of the Trust Fund used for compensation 

comprises two sections:735  

1. It can be used by the Court as depository (i.e., the Court can order money 

and other property collected through fines or forfeiture to be transferred to 

the Trust Fund. The Trust Fund collects these funds, pools them together 

and utilizes them for the benefit of victims), Article 79 (2); and 

2. It can be used by the Court as intermediary (i.e., when the Court ―…makes 

an order directly against a convicted person specifying appropriate 

reparations to, or in respect of, victims…‖, it can also order that the award of 

such reparations be made through the Trust Fund), Article 75(2). 

Respondent 34736 made reference to Article 75(2) and Article 79 which states that 

the Court may order that the award for reparations be made through the Trust 

Fund. He suggested that the establishment of a trust fund should be the main 

source to compensate victims of war, and that the Court has all the legal bindings 

                                                           
734 Dinah l. Shelton, and Thordis Ingadottir. "The International Criminal Court Reparations to Victims of 
Crimes (Article 75 of the Rome Statute) and the Trust Fund (Article 79)." available at< www. pict-pcti. 
org/publications/PICT_Articles/REPARATIONS. PDF (1999). 
735 Articles ( 75/2-79/2 ) of the  Rome Statute 
736 Respondent 34, Personal interview (email) August 30, 2015. 
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that entitle victims or their lawyers to submit claims for compensations, but 

because of the difficulty to issue a decision in the SC against the US and UK 

interest, hundreds of reports and claims remain on the table without being filed by 

the ICC prosecutor as a primary step before conducting a trials for Iraqi victims 

and for it to issue a binding decision to organize payments for them according to 

Article 79. 

Consequently, Respondent 35737 said that the Rome Statute goes well beyond the 

treatment of Iraqi victims as it gives them strong standing position to claim for 

compensations as a result of the damage happened to their properties because of 

military actions and fighting between insurgences and the US and UK military 

forces which the main affected party in this fight was Iraqi people who did not 

participate in the fight and did not receive compensations for such actions. He 

referred to Article 79 of the Rome Statute that reorganizes the payment of 

compensations to victims as follows: 

1. A Trust Fund shall be established by decision of the Assembly of State 

Parties for the benefit of victims of crimes within the jurisdiction of the 

Court, and of the families of such victims. 

2. The Court may order money and other property collected through fines or 

forfeiture to be transferred, by order of the Court, to the Trust Fund. 

Article 79 provides a clear statement about funding victims of war but this 

mechanism could not be implemented in the Iraq war as there are many crimes 

remaining without compensations, for example, the occupation of Iraq left hundred 

                                                           
737 Respondent 35, Personal interview (email) October 22, 2015. 
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thousands of Iraqis homeless, large destructions on the environment of Iraq, 

damage to large areas of farmlands by forbidden weapons (i.e., depleted uranium) 

which made it unsuitable for cultivation and all these crimes have been committed 

by the US,UK and their allies. These crimes were recorded as permanent 

evidences against the occupation of the US and UK of Iraq in 2003.Those views 

collected from the interviews were identical with the findings of many researchers. 

For instance some scholars expressed that the ICC is not effective in provideing 

compensations for all crimes committed against the people of Iraq such as ―Abu 

Graib‖ prison scandal.738 

There is some argument that is similar to the answer of interviewees, which is the 

main reason for the inability of the ICC prosecutor was not because of lack of law 

to provide compensation but due to the domination of the decision inside the SC 

and some bias in the Court which prevent delivering payments to Iraqi victims. 

Moreover, the US and UK did not sign the agreement of the Rome Statute, 

therefore, it would be impossible to request the US to deliver money or allocate 

funds for compensations for all crimes committed by its military forces. The result 

of the interview was identical with the findings of many scholars who argued that 

even though the Rome Statute defines compensation in many articles, there are 

certain gaps in the compensation system of the Rome Statute. For example, the 

Rules of Procedure and Evidence should include a broad definition of victims, 

giving standing to all natural and legal persons who have been directly or 

                                                           
738 "Rumsfeld: It gets worse". Toronto: Globe and Mail. May 8, 2004. Archived from the original on April 
18, 2006.  
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indirectly injured by a crime committed by a convicted person,739 where other 

arguments highlighted the case of "Abu Ghraib" prison that occurred in 2004 

which showed the negligence of the US administration to pay worthy 

compensation during the time of war in Iraq after 2003. The prisoners in Abu 

Ghraib did not receive any kind of compensation although they were tortured and 

abused inside the prison. About 250 Iraqi prisoners submitted claims for 

compensations by their lawyers to the ICC seeking compensations from the US 

and UK governments but their case was not manipulated by the ICC prosecutor.740 

 The ICC was not effective in the case of Iraq in providing compensations for all 

crimes committed against the people of Iraq. The main reason for the inability of 

the ICC prosecutor was not because of lack of law to provide compensation but it 

was due to the domination of the decision inside the SC which prevented any 

resolution that pave the way for the ICC to reorganize payments for Iraqi victims. 

Furthermore, the US did not sign the agreement that led to the birth of the Rome 

Statute, therefore, it would be impossible to request the US and UK to deliver 

money or allocate funds for compensations for all crimes committed by its military 

forces. 

Despite the Rome Statute defines compensation in many articles, but there are certain 

gaps in the compensation system of the Rome Statute that are:741 

1. The Rules of Procedure and Evidence should state that, in addition to the Statute, 

the Court is to apply the general principles and norms of human rights law, 

                                                           
739 Shelton and Ingadottir. 2012. p20. 
740 Amnesty International. 2006,‖ Beyond Abu Ghraib‖ 
741 Shelton and Ingadottir. ―The ICC Reparations to Victims of Crimes‖ 
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affording its guarantees to the accused, to witnesses and to victims seeking 

compensation. 

2. The Rules of Procedure and Evidence should include a broad definition of victims, 

giving standing to all natural and legal persons who have been directly or 

indirectly injured by a crime committed by a convicted person. 

3. The Rules of Procedure and Evidence should specify that claims may be filed upon 

the issuance of an arrest warrant pursuant to Article 58 and may continue to be 

filed until 30 days before the sentencing hearing as in Article 76. Information and 

evidence upon which a later claim may be based may be submitted to the 

prosecutor‘s office at any point during the investigation of a possible defendant. 

4. The Prosecutor Office should establish a claim division responsible for maintaining 

information and files concerning claims and potential claims. Claims that come in 

after the deadline for submission shall be transferred to the Trust Fund for 

processing and notification shall be given to the national authorities having 

jurisdiction over the convicted person. 

5. The Rules of Procedure and Evidence should provide for pro-rating compensation 

awards when the number of claimants precludes full recovery from the convicted 

person for any individual claimant. 

6. The Rules of Procedure and Evidence should strengthen states‘ duty to give effect 

to the Court‘s judgments on fines and forfeiture, and award of reparations. 

7. The Rules of Procedure and Evidence should prescribe that funds collected from 

fines and forfeiture should only be used for the benefit of victims. 

8. The Rules of Procedure and Evidence should mandate the Court to consult the 

Trust Fund before making awards for reparations. 
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9. The Rules of Procedure and Evidence should allow the Court to designate funds 

from fines and forfeiture in its order of transfer to the Trust Fund. 

10. Awards of reparations made through the Trust Fund by order of the Court should 

be made from collected assets of convicted persons and other funds which have 

specifically been designated for such use. 

11. The Trust Fund should be allowed to accept voluntary contributions. Broad criteria 

on acceptance of pledges should be adopted. 

12. Undesignated funds transferred to the Trust Fund from the Court, and funds 

accepted from other sources, should be allocated by recommendation of the Fund's 

Trustees to victims within the jurisdiction of the Court and to the families of such 

victims. 

The work of the Preparatory Commission for the International Criminal Court has raised 

the issue of whether the Court itself could or should provide additional funding to the 

Trust Fund. For instance, the Report of the Paris International Seminar on Victims‘ 

Access to the International Criminal Court recommended that ―consideration ought to be 

given to allocating to the Fund a percentage of the assessed State Party contributions to 

the Court.‖
742 

A French proposal for the Court‘s Rules of Procedure and Evidence contained a 

provision that ―(X) per cent of the annual contributions of States Parties to the budget of 

                                                           
742 United Nation Doc. PCNICC/1999/WGRPE/INF/2, 6 July 1999, Recommendation D. 
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the Court shall be transferred each year to the Fund established pursuant to article 79, 

paragraph 1.‖743  

Similarly, a French proposal for the Court‘s Financial Regulations contained a provision 

that ―[e]ach year, the Assembly of States Parties shall allocate a portion of the Court‘s 

financial resources to the fund for victims referred to in article 79 of the Statute‖.744 

As ideal as it would be, linking the financing of the Court with that of the Trust Fund is 

Problematic. First, the Court will require significant amounts of resources by itself.745   

To illustrate, in 1999 the costs of the International Criminal Tribunal for the former 

Yugoslavia was $95.1 million, while in the same year that of the International Criminal 

Tribunal for Rwanda amounted to $70.1 million. Because the Court will require large 

(and possibly larger) amounts to finance its core activities, and because securing such 

financing is by itself tribunals demonstrates), the Trust Fund should not encumber the 

Court‘s budget. Second, the Rome Statute does not stipulate that funds for the Trust 

Fund should come from the funds of the Court or the Assembly of States Parties. Article 

114 merely provides that ―[e] expenses of the Court and the Assembly of the States 

Parties, including its Bureau and subsidiary bodies, shall be paid from the funds of the 

Court‖. Establishing compulsory funding to the Trust Fund from the Court‘s funds 

would transform States‘ contributions to the Trust Fund, which are in principle 

                                                           
743 Proposal submitted by France concerning part 7 of the Rome Statute of the International Criminal 
Court on penalties, UN Doc. PCNICC/1999/WGRPE(7)/DP.1, 19 November 1999, Rule 7.3. 
744 Proposal submitted by France concerning regulation 5 of the draft Financial Regulations contained in 
document PCNICC/2000/WGFIRR/L.1, UN Doc. PCNICC/2000/WGFIRR/DP.24, 28 November 2000. 
745 Cesare Romano and Thordis Ingadottir, ―Financing of the International Criminal 
Court‖,‖ http://www.pict-pcti.org/publications/ICC_paprs/FinancingICC.pdf (accessed August 31, 2015). 

http://www.pict-pcti.org/publications/ICC_paprs/FinancingICC.pdf
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voluntary, into mandatory and assessable contributions, which goes against Part 12 of 

the Rome Statute.746 

Based on the above, it is found that the presence of a special law and provision on 

compensation of victims in the ICC grants a responsibility and an opportunity for the 

Court to provide justice to victims who have suffered from the most heinous serious 

crimes committed by criminals convicted with crimes against humanity within the 

Court‘s power. It is found that moral unfairness is made by the wrongs done of the 

Court, and the straight means of amending that imbalance in the work of the ICC is for 

the criminals to return what was taken from the victims or to pay complete 

compensation in restitution of victims‘ life. While criminal trial of the guilty criminals‘ 

shows the needs of the international community to prevent such acts in the future and 

punish criminals.  

The researcher suggested that to fulfil the main goals of establishing Article 75 in the 

Rome Statute, is to recognize that in a situation of war there are indirect and direct 

victims, and that using the term "victims" comprises both legal and natural individuals. 

Referring to the case of Iraq war in 2003to2012, all Iraqi victims must be given full 

compensations when possible (In the case of Iraq's ratification of the statute) for all 

unlawful acts committed by the US and UK military forces Furthermore, means of 

innovative mechanisms for compensation can assist the Court in achieving and fulfilling 

the goals of Article 75 when there are a huge number of compensation claimants in order 

to allow Iraqi victims hearings their claims and resolves compensation issues. Finally, it 

is vital to recognize that the inability to provide justice by the ICC for Iraqi victims 

                                                           
746 Ibid 
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would increase the cycles of chaos and violence thus; discouragement of such act was 

one of the main purposes for the establishment of the ICC. 

4.4 The Compensation for Iraqi Victims in the Iraq War (2003-2012) 

IHL provisions tightly provide a mechanism for compensation to Iraqi victims who 

suffered from destruction to their properties and life. Despite of the gap in the IHL 

Commission‘s Articles on State Responsibility, which were finally adopted in 2001 but 

failed to mention rights of individuals in the regime of secondary rights, it is generally 

known that HRs treaties provide a remedy, both substantive and procedural, for Iraqi 

individuals suffering injury from unlawful acts and conduct by occupying authorities. 

For example, Article 13 of the ECHR stipulates that individuals whose rights as set forth 

in that Convention are violated shall have ―an effective remedy before a national 

authority‖. Article 50 of the same Convention mandates the European Court of Human 

Rights to afford just satisfaction to victims. HRs treaties also provide specific provisions 

for compensation like victims of unlawful arrest or detention.747  

On the other hand, Respondent 28  revealed that four months after his son lost his arm 

because of an accident in the US bombing; he approached the US military base seeking 

for a compensation of $10,000. Unfortunately, his request was denied and the supervisor 

of the base refused to meet him. He said that the US base gave him a paper stating that 

"No responsible US Army member available for verification of accident. No negligence 

established.‖ Later, he went to the US embassy in Baghdad to submit a claim for 

compensation or treating the arm of his son in a specialist hospital outside Iraq, but the 

                                                           
747 Article. 5(9) of the International Covenant on Civil and Political Rights of 1969. 
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embassy refused to receive his claim and asked him to go to Iraqi hospitals instead 

without receiving any payment to continue medical treatment. 

After the war in Iraq in 2003, the UN adopted a resolution on December 16, 2005 in 

which explaining the basic rules for compensation for victims during the time of war 

including rules that should be provided for any economic damage to victims‘ properties, 

as suitable and relative to the significance of the violation and the situation of each case, 

resulting from gross violations to HRs and IHL, such as: 

1. Mental and physical harm; 

2. Lost of individual opportunities, including unemployment, hard to get education 

and loss of social benefits; 

3. Material destruction and damages and loss of individual earnings  

4. Moral and ethical damage; and 

5. High costs required for medicine and medical services, and getting psychological 

experts and easiness to have social services. 

Despite all of the above principles, the US did not pay compensations to Iraqi victims 

after the invasion in 2003, except for few cases measured by the government of the US 

as negligence and error by its military forces. The US military officials declared that the 

families of thousands of Iraqis who have been killed or injured at the hands of the US 

forces would not receive any compensation unless they could prove the existence of 

unambiguous negligence cases errors on the part of the American soldiers. The US 

officials announced that the policy rules excluded payment of compensation for tragic 

errors such as shooting that led to the killing of civilians at military checkpoints which 
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could still be considered as combat operation errors but those involved were not granted 

compensation. In contract, in some cases where soldiers opened fire by accident or 

incidents related to the passage of supply convoys, the victims received financial 

compensation as there was proof that negligence existence. The US military officials 

declared that they had reached settlement to 1168 claims for compensation worth of 

USD 252,000. Most of the requests were related to damage to property because of 

military operations but did not include other compensations of more than USD 15,000, 

and the US officials did not provide any information about compensation related 

deaths.748 

Hence, Respondent 30 749 who worked with the Ministry of Internal Affairs and his 

destroyed by the US convoy during a fight between the US security guards and the US 

combatants said, in practice, most Iraqi victims who suffered from abuse or damage to 

their properties rely on security companies to pay compensation to their families 

because most incidents involved gun battle between security companies and Iraqi 

insurgents. He also said that, the Iraqi Internal Affairs Ministry considered the US law 

for compensation as a national insult. That is why the Iraqi government wanted to push 

the US security companies to withdraw from Iraq because they killed so many Iraqis but 

paid little amounts to Iraqis in very limited cases. He stated that in many similar cases 

the US and UK security companies deliberately contacted the families of the victims 

through local Iraqi police and they negotiated the amount of compensation according to 

each individual case. The standard compensation was $2500 USD which was not 
                                                           
748 Robin Dixon, ―United States Will Not Pay Compensations for Iraqi Victims Only for Case of Error 
and Negligence,‖Middle East newspaper, 
2003, http://archive.aawsat.com/details.asp?article=185619&issueno=9016#.VpKOWf5SmiI(Accessed 
December  10, 2015). 
749 Respondent 30 Personal interview (email) October 10, 2015. 

http://archive.aawsat.com/details.asp?article=185619&issueno=9016#.VpKOWf5SmiI
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equivalent to the size of damage but it was very difficult for the Iraqis to negotiate for 

compensation or ask for more because they were exposed to intense questioning and 

inspection. 

A British newspapers revealed similar facts to the statement of Respondent 15 as in an 

article in ‗Financial Times‘ newspaper entitled ―Shoot first, pay later culture pervades 

Iraq,‖750 the author said that the immunity enjoyed by foreign troops and security firms 

in Iraq gave them courage to shoot Iraqi citizens if in doubt of being attacked. Iraqi 

civilians are died no compensation has been paid to their families.  

The newspaper explained that with the constant threat of suicide bombers who used car 

bombs the security firms imposed rules of fighting engagement to protect themselves by 

giving warnings drivers first, but when these warnings were ignored by the Iraqi drivers 

the security guards started to shoot fire randomly for the measures of protecting from to 

retaliation so, the area was filled with Iraqi victims and it may be difficult for the 

victims' families to know the truth about what really happened or bring justice to them. 

With the deaths of dozens of Iraqis every month, the newspaper revealed the brutality of 

the bitter reality in the streets of Iraq. Pointing out that in those incidents the victims had 

no clear legal basis according to Article 17 of the laws set by the US administration 

shortly after the invasion so, the military personnel and contractors working in Iraq 

could not be brought before the courts. 

The wake of the torture scandal faced by Iraqis in Abu Ghraib prison that occurred in 

2004 was a good example of the negligence of the US administration to pay worthy 
                                                           
750 Awadh al-Taee and Steve Negus. ―Shoot first, pay later culture pervades Iraq‖. Financial Times 
newspaper. March 18, 2005 
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compensation during the time of war in Iraq after 2003 , Donald Rumsfeld, the Defense 

Minister, pledged he US Secretary of Defense at the time, in front of Congress to 

compensate victims who received "ill-serious treatment and brutality and cruelty at the 

hands of a number of members of the American occupation forces and its investigators, 

whom some of them died days after their release. According to Rumsfeld in a statement, 

he would find a legal way to compensate Iraqi victims in Abu Ghraib prison.751 After 

more than six years, none of the prisoners in Abu Ghraib have received compensation 

for all kinds of abuses and torture inside the prison, where around 250 Iraqi prisoners 

submitted claims for compensations by their lawyers to the US government in the US 

courts, and their files are kept on hold until the current time.752 

The US Army and the Ministry of Defense claimed that they have paid about USD 30 

million between 2003 and 2006 in compensation to civilians killed who were, injured or 

suffered property damage because of the US military actions or coalition forces during 

the fighting, but there is no evidence for such compensations to be paid to the victims of 

the Abu Ghraib prison.753 

Respondent 31754 told the story of mass killing of his brother (victim) together with his 

family who were killed without any compensation.  As the massacre began, the brother 

was obliged to witness the incident as a group of the US soldiers flew from the US 

Chinook helicopters above the village sky, and dropped some of the dismounts including 

                                                           
751 Nedra Pickler, ―Rumsfeld Expects Iraq to Get Worse,‖ Associated Press (June 27 2005): 
1,http://www.deseretnews.com/ (Accessed  April 5, 2016) 
752 Amnesty International, ―Iraq Detention and Torture in Iraq Index Number Mde 14/001/2006: Beyond 
Abu Ghraib,‖ 
https://www.amnesty.org/en/documents/mde14/001/2006/en/ 
753 Amnesty International, ―Iraq Abuses by Armed Groups, Ai Index Mde 14/009/2005.: In Cold 
Blood,‖https://www.amnesty.org 
754 Respondent 31 Personal interview (email) September 13, 2015. 

http://www.deseretnews.com/article/600144430/Rumsfeld-expects-Iraq-to-get-worse.html?pg=all
https://www.amnesty.org/en/documents/mde14/001/2006/en/
https://www.amnesty.org/
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dozens of soldiers who were deployed in the vicinity of scattered houses for raid of his 

brother‘s home. The respondent house was not far away from the home of his brother 

(around 75 meters) so, it was possible for him to see through his window where, he was 

forced to watch and monitor the house of his little brother which was under heavy fire 

from dozens of the US soldiers from all sides without being able to do anything at all. It 

was full moon at that night so, he could see the incident clearly. The US helicopters, 

Chinook directed their lights to the house of his brother, while the soldiers took turns to 

shoot heavily at the house for 15 minutes, before storming the rear and front gateway to 

initiate shooting intermittent inside the house for more than 20 minutes, and finally 

retreated to leave it to the task of the Chinook aircraft was completely destroy the house 

by shooting six successive missiles. 

 Respondent 29 755 confirmed that the attack was a surprise, as no rounds had been made 

on the house before the start of the attack or during the raid and that the army attacking 

forces did not roll to any person inside the house to do the same as usual. So, he believed 

that the US forces knew who was in the house since the start of the attack but claimed 

that they were unaware that among the members of the household were five children or 

they put forward conflicting figures of the number of victims. It was a definite proof that 

the US troops were hiding something, especially given that all intrusions tasks carried 

out by the US forces was photographed literally by the attacking forces. 

The US forces conducted a transient investigation with the brother of the victim (the 

witness) for two hours and then, an American accent Lebanese contacted hem asking 

them to waive the establishment of any action against the US military of charge 

                                                           
755 Respondent 29 Personal interview (email) December 16, 2015. 
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"reasonable" compensation. When the brothers (witness) submit a claim, they did not 

call them again, closed the investigation and did not pay any compensation to the victim 

family.  

Another case is the Blackwater incident in 2007. In the immediate aftermath of the 

attacks, Blackwater's rights to conduct work in Iraq were temporarily suspended. Several 

Iraqi and American investigations were conducted to the incident. The incident has 

caused the Iraqi Prime Minister at that time, Mr. Nuri al-Maliki, to request the US 

government to terminate its contract with the security company in Iraq, and pay 

compensation for the 17 families of the Iraqi victims in this incident worth of USD 8 

million dollars to each family.756 The US Embassy later on offered tens of thousands of 

dollars (USD 12,500) in payments to victims and families of victims few months after 

the shootings incident in Baghdad. Family members of several Iraqi victims turned down 

poor amount the compensation out of concern that accepting such small funds as a 

compensation for the crime would limit their future claims against the security company 

in international courts.757 

Since May, the US military has received 15,000 claims from Iraqis seeking 

compensation for injuries or damage caused by military activities as said by a military 

spokesman. About 5,600 claims have been paid while 5,700 denied. Military officials 

said about $2.2 million had been handed out. Some of those payments were authorized 

by the Foreign Claims Act, which established guidelines for compensation to foreign 

                                                           
756 Fox News Channel, ―Iraqi Investigators Say Videotape Shows Blackwater Guards Fired Without 
Aggravation,‖http://www.foxnews.com/story/2007/09/22/iraqi-investigators-say-videotape-shows-
blackwater-guards-fired-without.html  
757 Sudarsan Raghavan, "US Offers Cash to Victims in Blackwater Incident." Washington Post (2007). 

http://www.foxnews.com/story/2007/09/22/iraqi-investigators-say-videotape-shows-blackwater-guards-fired-without.html
http://www.foxnews.com/story/2007/09/22/iraqi-investigators-say-videotape-shows-blackwater-guards-fired-without.html
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citizens injured by the US military negligence. The act, however, has strict limits which 

are Injuries and damage sustained as a result of combat is not covered.758 

Based on the above, it was found that even though the whole world witnessed the high 

level of the US crimes in Iraq and thousands of documents certified the crimes against 

humanity committed by US military forces, none of these cases have been referred to 

international courts or followed the rules and guidelines of international treaties. Also, 

compensations paid by the US government were only in few cases and the amount of 

remedy was very small and not compatible with, size of, crime. In addition, the Bush 

administration denied all attempts to send compensation claims to the ICC and other 

international courts. 

All Respondents who are the Iraqi victims had similar views with the reality of the 

above that although crimes against humanity committed by the US and British forces in 

Iraq were proven, none of the US and British criminals have been referred to 

international courts and none of the Iraqi victims have been compensated according to 

the rules and guidelines of international treaties in the ICC or other international courts. 

During the first half of 2007, 19,800 asylum applications were registered with the 

UNHCR in Iraq and Syria, but the principles of compensation as stated in IHL was not 

implemented. Adding to that, the immovable properties belong to the government and 

citizens (real estate, public buildings) were not taken in consideration for compensation 

if any damage might happen to them. Unfortunately, there are no customary 

                                                           
758 Charles Duhigg, ―Where to Draw Line on Paying Damages in Iraq,‖ Los Angeles Times newspaper, 
March 06, 2004http://articles.latimes.com/2004/mar/06/world/fg-payback6 (Accessed March 24, 2015). 
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international laws that grant an obligation of compensation in favor of Iraqi victims.759  

The international community is faces many problems and obstacles in cases of remedies 

for Iraqi victims due to violations of IHL during in Iraq war, and there are many 

arguments that international judicial bodies need to establish adequate procedure in 

response to the violation of HRs in Iraq and other areas in the world that are facing the 

same situations. 

Based on the above, it is found that family members of several Iraqi victims turned 

down the compensation because of poor amount, out of concern from the international 

community, and their claims for compensation were not processed by international 

courts, besides those who committed crimes against humanity have not been sent for 

justice in the international courts.760  

 
4.4.1 The Compensation for Iraqi Victims according to IHL 

A particularly difficult task among the continuous violence in Iraq after the war in 2003 

was to protect the population and restore security. The importance of a complementary 

application of IHL and refugee law to ensure greater protection for victims of armed 

conflicts has suffered from various kinds of abuse and torture and damage to their 

properties without compensation based on legal instruments provided by IHL to remedy 

their suffering and damage happened in their life and belongings.  

In this light, Respondent 33 said that the compensation in the IHL is well-organized 

and defined in Article 91, which it clearly shows that individuals who suffered from 
                                                           
759 Zouhair, Al Hassani . "International humanitarian law and its implementation in Iraq." International 
Review of the Red Cross 90, no. 869 (2008): 51. 
760 Sudarsan Raghavan. Washington Post Foreign Service The. "U.S. Offers Cash to Victims in 
Blackwater Incident. Thursday, October 25, 2007. 
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material damages (loss of properties and earnings) as well as moral damage due to 

various kinds of abuses or torturers are entitled to be compensated and get reparations. 

He further stated that IHL pave the way for victims to claim for compensation if there 

is any breach to HRs and an unlawful engagement involves an obligation to make 

reparation.  

For the US and UK occupation in Iraq, from 2003 to 2012 there was a situation of 

occupation by the US and UK in Iraq. Many articles of IHL and international laws that 

could be raised to govern the protection of HRs such as the Fourth Geneva Convention 

of 1949, which contains comprehensive principles of HRs and most legal provisions 

associated with a situation of occupation and organize compensation mechanism for 

victims of war. 

One of the main results of occupation of Iraq by the US and UK forces was huge 

migration of Iraqi people to the neighboring countries in Syria and Jordan and they left 

their homes without compensation. Many of them have lost their properties due to the 

war. The worsening security situation there has increased the suffering of civilians 

majority of them were unable to find jobs as work searching was very hard. Therefore, 

they applied for political and humanitarian asylum in other countries. During the first 

half of 2007, 19,800 asylum applications were registered with the UNHCR in Iraq and 

Syria, but the principles of compensation as stated in IHL was not implemented. 
761 

Hence, Respondent 34 said that the general principle of compensation in accordance 

with IHL requires the state to pay individuals a predefined compensation for violations 

                                                           
761 UNHCR, ‗‗Iraq situation response: update on revised activities under the January 2007 Supplementary 
Appeal, ‘‘, www.unhcr.org/cgi ( Accessed  December 9, 2015) 
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of IHL.762 But he wondered that, some rules found in the articles of IHL tolerates some 

rights for a state and its armed forces to cause damage for individual‘s properties if 

necessary because of fighting situations at the time of war.  

In general, the destruction of private or public property is strictly prohibited according to 

IHL unless military operations are necessary to protect civilians. The occupying power 

must ensure that the properties and belongings of civilians are safe during military 

combats. In addition to that the occupying power must grant that public properties are 

protected and treated as either immovable or movable properties, where movable 

properties belong to the government may be utilized for military reasons (i.e., transport 

and weapons) or may be seized without any kind of compensation. Where immovable 

properties belong to the government and citizens (real estate, public buildings) may not 

be taken in consideration for compensation if any damage might happen to them. Thus, 

any loss or damage to them must be compensated as stated in IHL.763 

The payments associated with compensations should only be made for violations of IHL 

if a state acts mainly in conformity with jus in bello,764as no or minor compensation has 

to be made for those who lost their belongings and properties because of war.765 

The UN has defined basic principles and guidelines on the right to a remedy and 

reparation for victims who suffered from serious violations to HR.  IHL stipulated that 

victims should be treated with compassion and respect for their dignity, and non-

                                                           
762 Article 91 of the  Additional Protocol I (1977)  
763 Human Rights Watch. "The War in Iraq and International Humanitarian Law". 
764 The law of war is a legal term of art that refers to the aspect of public IL concerning acceptable 
justifications to engage in war (jus ad bellum) and the limits to acceptable wartime conduct (jus in bello or 
International humanitarian law). 
765 Fleck.―The Handbook of International Humanitarian Law‖. 
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combatants have their right to access to justice and request for compensation as well as 

redress special mechanisms which should be fully respected, and that the strengthening 

and establishment, expansion of funds for compensation to victims, together with the 

quick development of proper rights and remedies for victims suffered from all kinds of 

torture and damage to the destruction of their property. The UN defines the gross 

violations of IHL that constitute crimes under IHL that require compensation as 

follows:766 

1. Adequate, effective and prompt reparation is intended to promote justice by 

redressing gross violations of IHL or serious violations of IHL. Reparation should 

be proportional to the gravity of the violations and the harm suffered. In cases 

where a person, a legal person, or other entity is found liable for reparation to a 

victim, such party should provide reparation to the victim or compensate the State 

if the State has already provided reparation to the victim. 

2. States should endeavor to establish national programs for reparation and other 

assistance to victims in the event that the parties liable for the harm suffered are 

unable or unwilling to meet their obligations. 

3. In accordance with domestic law and international law, and taking into account 

individual circumstances, victims of gross violations of IHR law and serious 

violations of IHL should, as appropriate and proportional to the gravity of the 

violation and the circumstances of each case, be provided with full and effective 

                                                           
766 Assembly, UN General. "Basic Principles and Guidelines on the Right to a Remedy and Reparation for 
Victims of Gross Violations of International Human Rights Law and Serious Violations of International 
Humanitarian Law." A/Res/60/147, March 21 (2006). 
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reparation, which include the following forms: restitution, compensation, 

rehabilitation, satisfaction and guarantees of non-repetition. 

4. Restitution should, whenever possible, restore the victim to the original situation 

before the gross violations of international HRs law or serious violations of IHL 

occurred. Restitution includes, as appropriate: restoration of liberty, enjoyment of 

HRs, identity, family life and citizenship, return to one‘s place of residence, 

restoration of employment and return of property. 

In the same context, the researcher to a larger compensation operations in United 

Nations history were by the resolution 687 (1991) and in accordance in accordance with 

the principles of the international organization in reparation for the victims of wars and 

occupation for the human rights violations under the Iraqi invasion of Kuwait,767  Unlike 

international tribunals, such as the ICC, UN Claims Commissions are established within 

the framework of state responsibility and usually provide compensation only to injured 

states, not individuals. The UN Compensation Commission (UNCC) established after 

the Gulf War had the mandate to enforce Iraq‘s international responsibility to pay 

reparations to individuals and corporations in respect of obligations arising from the 

unlawful invasion and occupation of Kuwait.768  

Iraq paid more than a billion dollars as part o the compensation of the former regime's 

invasion of Kuwait , the United Nations Compensation Commission made available 

$1.03 billion to the Government of the State of Kuwait towards the Commission‘s 

remaining claim with an outstanding award balance. The United Nations Compensation 

                                                           
767 UNCC, http://www.theiqdteamconnection.com/iraq-news 
768 Ibid 
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Commission was established in 1991 in accordance with Security Council resolutions 

687 (1991) and 692 (1991) to process claims and pay compensation for losses and 

damages incurred by individuals, corporations, Governments and international 

organizations as a direct result of Iraq‘s invasion and occupation of Kuwait (2 August 

1990 to 2 March 1991).769  The Commission received approximately 2.7 million claims 

and concluded its review of all claims in 2005. Approximately $52.4 billion was 

awarded to over 100 Governments and international organizations for distribution to 1.5 

million claims in all claim categories. Successful claims are paid from the United 

Nations Compensation Fund which receives five per cent of the proceeds generated by 

the export sales of Iraqi petroleum and petroleum products in accordance with Security 

Council resolution 1483 (2003), and reaffirmed in a number of subsequent resolutions, 

most recently under Security Council resolution 1956 (2010).770 Pursuant to Governing 

Council decision 267 (2009), payments are made on a quarterly basis utilising all 

available funds in the Compensation Fund. With today‘s payment, the Commission has 

paid out $44.5 billion, leaving approximately $7.8 billion remaining to be paid to the 

only outstanding claim. This category E claim was submitted by the Government of the 

State of Kuwait on behalf of the Kuwait Petroleum Corporation and awarded $14.7 

billion in 2000 for oil production and sales losses as a result of damages to Kuwait‘s oil 

field assets. It represents the largest award by the Commission.771  

While the Iraqi people are suffering from the destruction of infrastructure and all sorts of 

crimes against humanity committed by US and British troops during the occupation of 
                                                           
769 Ibid 
770 UNITED NATIONS COMPENSATION COMMISSION, 
https://web.archive.org/web/20131023055404/http://www.uncc.ch/pressrel/Press%20release%20-
%20Payment%20of%2025%20April%202013.pdf 
771 Ibid 
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Iraq, did not issue any UN resolution to compensate for the victims and the cause is 

known, of course, because the criminals are permanent Security Council member.772 

Respondent 35 had a common opinion with Respondent 34 that IHL in some articles 

prohibited combatants to destroy the properties of civilians (non-combatants) where in 

other articles permit for such acts if necessary. However, most international treaties 

including IHL clearly state that all parties in an armed conflict which violates the 

provisions of the conventions or Geneva protocols are liable to pay compensation 

and remedy to victims for all acts committed by their military forces. The 

Respondents who are lawyer agreed that the general principles of compensation as 

found in IHL specifically authorizes individuals or their representatives to request for 

predefined compensation for violations of IHL in accordance with Article 91 of 

Additional Protocol of 1977 I. Despite all the legal ways provided by international 

treaties, the Iraqis were not able to get compensations due to many obstacles associated 

with the mechanism of issuing a decision in the SC and weakness in IHL,773 this is 

supported by other researchers who found that the IHL do not provide a rule stating that 

the right to a remedy depends on the existence of actual enforcement mechanisms, and 

that that international judicial bodies need to establish adequate procedure in response 

to the development of secondary rights.774 The GCs aim to provide compensation for 

victims during armed conflicts, but the reality of situation in Iraq is completely 

different. So far, the international community has been unwilling to explicitly entitle 

                                                           
772 Ibid 
773 Charles Duhigg. ―Where to Draw Line on Paying Damages in Iraq‖. Los Angeles Times newspaper. 
March 06, 2004. 
774 Mazzeschi."Reparation Claims by Individuals‖ 
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victims‘ right to claim for compensation in a special law.775 

The researcher concluded that humanitarian law; provisions on remedies and 

reparations are key features in all HRs instruments, which establish a multitude of 

legally binding and compensation enforcement mechanisms.  

Respondent 36776  stressed that the crimes committed in Iraq during the occupation 

period are considered serious crimes in accordance with international law, war crimes, 

and crimes of this kind no statute of limitations as stated in the ―Convention on the 

Non-Applicability of Statutory Limitations to War Crimes and Crimes Against 

Humanity‖777
 Thus, the next generations of Iraqis are demanding will the compensation 

as well as the prosecution of criminals who committed these crimes. According to the 

Articles 1, 2, which stipulated:- 

Article I  ―No statutory limitation shall apply to the following crimes, irrespective of the 
date of their commission: ( a ) War crimes as they are defined in the Charter of the 
International Military Tribunal, Nürnberg, of 8 August 1945 and confirmed by resolutions 
3 (I) of 13 February 1946 and 95 (I) of 11 December 1946 of the General Assembly of the 
United Nations, particularly the "grave breaches" enumerated in the Geneva Conventions 
of 12 August 1949 for the protection of war victims; ( b ) Crimes against humanity whether 
committed in time of war or in time of peace as they are defined in the Charter of the 
International Military Tribunal, Nürnberg, of 8 August 1945 and confirmed by resolutions 
3 (I) of 13 February 1946 and 95 (I) of 11 December 1946 of the General Assembly of the 
United Nations, eviction by armed attack or occupation and inhuman acts resulting from 
the policy of apartheid , and the crime of genocide as defined in the 1948 Convention on 
the Prevention and Punishment of the Crime of Genocide, even if such acts do not 
constitute a violation of the domestic law of the country in which they were committed."  

Article II ―If any of the crimes mentioned in article I is committed, the provisions of this 
Convention shall apply to representatives of the State authority and private individuals 
who, as principals or accomplices, participate in or who directly incite others to the 
commission of any of those crimes, or who conspire to commit them, irrespective of the 

                                                           
775 ICRC IV, Commentary. 
776 Respondent 36 Personal interview (email) September 6, 2015. 
777 ―Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against 
Humanity,‖ http://www.ohchr.org/Documents/ProfessionalInterest/warcrimes.pdf (accessed March 3, 
2016). 
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degree of completion, and to representatives of the State authority who tolerate their 
commission.‖ 
 

In brief, the study found that IHL associated with compensation have been breached by 

US and UK after the invasion of Iraq. For example Article 91778 of Additional Protocol I 

of the GCs 1977 contains a basic rule for compensation which is very similar to Article 

3 of 1907, 779 the material of which is accepted as a general customary international law. 

Article 91 indicates the liability of parties involved in a war or occupying a country to 

pay compensation for victims who suffered from violations of IHL committed by people 

from countries who send armed forces to a another country like Iraq. Therefore, IHL 

could involve the US and UK governments as occupying powers to fulfil their 

obligations according to IHL and compensate Iraqi victims. The obligation of the US 

and UK to pay compensation is found in Article 91 which applies to all Parties to the 

conflict, but obviously only if violations have been committed. The Preamble confirms 

this interpretation when it affirms that the provisions of the Conventions and the 

Protocol must be fully applied in all circumstances to all persons who are protected by 

those instruments (i.e., also to the possible victims of violations) without any adverse 

distinction based on the nature or origin of the armed conflict, or on the causes espoused 

by or attributed to the Parties to the conflict. Thus, there is an obligation which belongs 

exclusively to 'jus in bello'.780 Also, the obligations of US and UK under IHL could, 

thus, be interpreted as being reflected by Iraqi victims‘ rights for which IHL foresees a 
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cause of fast action if these two countries violated HRs and caused damage to Iraqi‘s 

properties.781  

4.4.2 The Obstacles in Compensating Iraqi Victims after the US and UK       

Occupation in Iraq 

Having difficulties over compensation strengthened the Iraqis and could them to the 

angry with the US when its military moved from attack to occupation. Moreover, army 

lawyers said the applicable statutes are inadequate for Iraqis to request for 

compensation. Many US officials have accused the military for creating obstacles to 

compensate Iraqis because of uncertainty about acknowledging responsibility. There are 

many incidents when innocent Iraqi victims were killed or injured because of military 

actions and the Pentagon did nothing to assist them or their families after creating a great 

damage to them. For example, a claim by a 6-year-old girl who lost her arm after she 

was hit by bullets fired by the US troops while pursuing an attacker. Under the Foreign 

Claims Act, she is ineligible for compensation because most gunfire or bomb explosions 

are considered a combat activity.782 

Therefore, an international treaty on HRs did provide effective remedies for violations of 

IHL by US as an occupying power but the case was left to the US to decide whether to 

compensate Iraqi victims or not. There has been an argument that there can be no 

individual right to compensation due to the fact that there is no international procedure 

under which an individual can exercise such right. 

                                                           
781 Frits Kalshoven. "State responsibility for warlike acts of the armed forces." International and 
Comparative Law  Quarterly 40, no. 04 (1991): 827-858 
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The first obstacle in claiming for compensation is the distinction between the right of the 

victim and the respective compensation. The right to reparation is a secondary right 

followed from the breach of a primary right, such as the right to life. Currently, 

international treaties do not provide a rule stating that the right to a remedy depends on 

the existence of actual enforcement mechanisms. Some scholars argued that 

international judicial bodies need to establish adequate procedure in response to the 

development of secondary rights.783 Moreover, even if a mechanism for compensation is 

available, it cannot guarantee effective enforcement. Limitations such as state immunity 

or political question doctrine can restrict the exercise of a right but they do not put the 

existence of the right itself in question. 

Despite the international community provides compensation rules in most international 

treaties, the reality shows that it is difficult to overcome many obstacles related to 

compensation of victims. The Iraqi people faced many legal obstacles concerning their 

claims for compensation as follows:  

1. Are there international treaty provisions that impose on the US and UK for 

obligation of compensation in favour of victims for breaching IHL?  

2. Can Iraqis rely on the law of Rome Statute and IHL to grant their rights against 

the US and UK? And how can these rights be raised and imposed before an 

international court such as the ICC? 
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3. Is there customary IHL that grants an obligation of compensation in favour of 

Iraqi victims? 784  

The international community is facing many problems and obstacles in regarding 

remedies to be given to the Iraqi victims due to the IHL in the Iraq war despite such 

crimes being defined by the Rome Statute. The primary concern of such courts is 

penalty of criminals, because the emphasis on victims and their remedies are found to 

be very limited and not satisfactory. The ICC prosecutor is likely to signify the 

welfares of the international community including victims of non-international war and 

in countries occupied by another states such as the Iraq war in 2003. The ICC 

prosecutor had great concerns that there is little work achieved to compensate victims 

of wars. For example, in Resolution 827 of 1993, of the international community 

adopted the Statute of International Criminal Tribunal for the former Yugoslavia 

because of the interference between the interest of members in the SC decision which 

the result of the contrary interest between them is neglected the compensation of 

victims and the work of the International Court was carried out without prejudgment to 

the right of victims to pursue compensations for the all kinds of damage that happened 

to them and their life. The appropriate means for compensations of those victims for 

damages suffered as a result of violations of IHL was not provided. Thus, there was no 

effective mechanism provided for compensations and remedies crimes against 

humanity in former Yugoslavia. Actually, the conflict between state members in the 

SC was the main obstacles to grant compensations for victims after the war in former 

                                                           
784 Jennifer Zerk.. "Corporate Liability for Gross Human Rights Abuses: Towards a Fairer and More 
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Yugoslavia and following wars in the world.785 

Based on the above, the researcher opined that the incomplete considerations, above 

were understandable as exampled in other wars such as the war in Iraq in 2003 where 

victims were able to seek a remedy for damage and violation of IHL in their country. 

At the international level, there is some development in the tools and means for 

enabling victims to seek for their rights before international courts and bodies, which 

they only need to provide evidences for compensation claims but the practice shows a 

different reality because of the control of superpowers on any decision that might be 

issued by the SC which entitles the international bodies to provide compensations and 

remedies to victims of violations of IHL. Today, there is no effective mechanism that 

would let the victims to assert their rights to remedy due to the damage caused to their 

life and seek for compensation under IHL and the Rome Statute.  

In summary, the problem is more difficult with regard to humanitarian treaty 

provisions on reparation which usually do not contemplate with the international 

judicial or quasi-judicial mechanisms of supervision. However, at least, the right of 

individuals to reparation on the basis of the secondary international norms cannot 

be denied. In other words, the right of individuals to reparation at the international 

level exists, even though it cannot be personally enforced by individuals through 

international remedies.786 Lastly, another obstacle for individuals presenting claims 

against the responsible state before the domestic courts of another state is the 

customary rule on jurisdictional immunity of foreign states. Recent examples of the 
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application of the immunity rule in the field of humanitarian and HRs law are given 

by two judgments of Italian courts787 and a judgment of the European Court of 

HR:788
  

        ―Case 1: Al-Adsani v. United Kingdom (Application 35763/97) European Courtof 
Human Rights Grand Chamber Judgment of 21 November 2001 In Al-Adsani v. 
United Kingdom 7 the European Court of Human Rights re-affirmed the grant by 
the U.K. courts of State sovereign immunity to Kuwait against a civil lawsuit filed 
in a U.K. court. The immunity was granted in Al-Adsani to Kuwait against a civil 
claim pursued in the U.K. courts though: (a) the claimant, Mr. AlAdsani (a British 
national with dual citizenship also in Kuwait), had been severely tortured while in 
the territorial jurisdiction of Kuwait, and (b) despite the U.K. Courts‘ acceptance of 
the fact that Kuwait was responsible for the harms caused Mr. Al-Adsani due to 
torture carried out by its agents upon his person while Mr. Al-Adsani was in Kuwait. 
The grant of State immunity to the respondent State itself implied that the individual 
perpetrators who committed the torture on behalf of the State of Kuwait (hence 
‗official torture‘) would, in the view of the European Court of Human Rights, also 
have been entitled to State subject matter immunity although the court was not asked 
to address the latter issue which was not part of the application.‖ 

 
4.5 Conclusion 

This chapter discussed the general rules for compensation of victims, the rights to 

compensation in IHL and the main weakness of this law with regard to compensation 

mechanism, the compensation in the ICC and the compensation of Iraqi victims due to 

the war in Iraq (2003-2012). The study showed that the basic principles and guidelines 

on the right to seek for a compensation provided to the victims include those who have 

individually or collectively suffered harm, and may include the immediate family or 

defendants of the direct victim and persons who have suffered harm in intervening to 

assist victims in distress or to prevent victimization. These international treaties classify 

five forms of compensations:  restitution, compensation, rehabilitation, satisfaction, and 

                                                           
787 Paul Christoph,Bornkamm. "State Immunity Against Claims Arising from War Crimes: The Judgment 
of the International Court of Justice in Jurisdictional Immunities of the State." German LJ 13 (2012): 773. 
788 ECHR (Grand Chamber), Judgment of 21 November 2001, Application No. 35763/97, Sulaiman Al-
Adsani v. UK, 23 Human Rights Law Journal (2002) 39.  
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guarantees of non-repetition. The victims of war who suffered from harm and different 

kind of damage as defined by the international treaties and the UN Principles on the 

right to a remedy should have compensation without the need to prove the unlawful acts.  

Compensation for victims is the basic principles of IHL that ensures not only HRs are 

protected, but also the compensation and remedy to victims of war. The Rome Statute 

incorporates more avenues of redress for victims. The ICC establishes principles relating 

to compensation and reparation to, or in respect of, victims, including restitution, 

compensation and rehabilitation.  

The international community is facing many problems and obstacles in cases of 

remedies for Iraqi victims due to the violations of IHL during the war of Iraq. Despite 

the international treaties such as IHL and the Rome Statute provide special laws for 

compensation, the US and UK did not pay compensations to Iraqi victims after the 

invasion in 2003. Compensation was made only for few cases measured by the 

government of the US as negligence and error by its military forces. The US military 

officials declared that the families of thousands of Iraqis who have been killed or injured 

at the hands of the US forces will not receive any compensation unless they prove the 

existence of cases of negligence which is either, unambiguous or errors on the part of the 

American soldiers. Therefore, international treaties on HRs do provide effective 

remedies for violations of IHL to the US and UK as an occupying power but it is left to 

the US and UK governments to decide whether to compensate Iraqi victims or not. 

Under this chapter, the researcher was able to answer the third research question as well 

as to achieve the third research objective.   
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This chapter achieved the third objective of the study which is analysing the 

compensation system indicated in the international laws and conventions for Iraqi 

victims, those who have suffered from torture and abuse by the US and UK forces 

during the occupation of Iraq. It discussed the compensation system in wars in general 

and analysed the case of Iraq in details. It a introduced the concept of compensation and 

remedy to victims due to damage in war and transferred to discuss the case of Iraq and 

the inability of Iraqi victims to claims for compensation in international courts because 

of the current obstacles and the opposition of the US and UK in the Security Council to 

any decision that requires cutting funds from the international accounts of these two 

countries to the benefit of Iraqi victims.  In addition, to that, this chapter showed the 

legal rights for compensating Iraqi victims according to IHL and the main weakness of 

this law with regard to compensation mechanism. The discussion included the ICC law 

as too, and all compensation challenges and obstacles to Iraqi victims due to the Iraq 

war. 

 

 

 

 

 

 

 

 

 



  

340 
 

 

 

 

CHAPTER FIVE 

FINDINGS AND DISCUSSIONS 
 

5.1 Introduction 

In this part, attempt has been made to discuss the major findings of the work in line with 

the study objectives and theoretical nexus. The interview questions in the area under 

study have been used to achieve the objective of the study. 

In this chapter, the research discussed and analysed primary data that has been collected 

through interview with lecturers in international law and Iraqi victims, together with a 

few Iraqi translators as witnesses on the crimes committed by the US and UK forces 

against Iraqi civilians and prisoners. The findings from this chapter depend upon the 

answers of participants and supports from secondary data. Different questions have been 

asked and proper response provided. The results of the interview were analysed 

manually. 

It involved four major steps: starting from reviewing the data, typing the data, coding 

and finally, interpreting the data from the interview. The research collected primary data 

for analysis to support the conclusion from the discussions of literature and previous 

studies. 
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The discussion of the interview was divided into three sections as follows: 

Section 1: IHL in Iraq War 2003 

The aim of this section is to verify the reports issued by HR organizations, investigate 

the implementation of IHL in Iraq and identifying its main weaknesses. 

Section 2: ICC and the Case of Iraq War 2003 

This section provides answers about the importance of the ICC and its potential in 

protecting HR in Iraq after the US and UK invasion in Iraq in 2003.  

Section 3: The Compensation of Iraqi Victims 

In this section, the participants provided information about the compensation that they 

might receive as a remedy for the damage to their life and properties after the war in Iraq 

in 2003. 

5.2 IHL in Iraq War 2003 

In this section, the researcher addressed the weakness of IHL in armed conflicts in 

general and in Iraq in particular through semi-structured interview questions (See: 

Appendix A- Interview questions). Each respondent received a copy of the following 

protocols of GCs two weeks before the interview: 

1. GC III on Prisoners of War, 1949 and its commentary; 

2. GC IV on Civilians, 1949 and its commentary; 

3. Additional Protocol I to the GCs, 1977 and its commentary; and 

4. Additional Protocol II to the GCs, 1977 and its commentary. 
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It was found from this thesis that the US and British military forces were responsible for 

many massacres in Iraq and these incidents represented a strong violation of Article 1(4) 

of the Fourth Geneva Additional Protocol. For example the second, third, and fifth 

respondents opined that killings and torture against civilians for whatever the reasons 

must be stopped as civilians should always be distinguished from random killing and the 

combatants must distinguish between the civilian population and other combatants. In 

addition Article 43 of the Fourth Geneva Additional Protocol states a new definition of 

armed forces and combatants. Among the most important articles are those on the 

protection of the civilian population against the effects of hostilities. These articles 

indicate a definition of military objectives and prohibitions of attack on civilian persons 

and objects.  

 
5.2.1 The Main Weaknesses of IHL during the Occupation (2003-2012) 

Based on this thesis, the researcher concluded that the major weakness of IHL is mainly 

the missing binding is legal articles in IHL that bind government or persons who violate 

the law to send for prosecution in ICC without referring to SC making the mechanism to 

implement IHL weak and not effective. Moreover, all the Geneva Conventions do not 

provide enforcement mechanism in the Articles of the Geneva Protocols. Indeed, 

civilians continue to be the primary victims of violations of IHL committed by both state 

parties and non-state armed groups without straight binding laws and feasible protection 

from the international community. The war in Iraq in 2003 which was led by the US and 

UK formed an irresponsible military adventure that cost the Iraqi people huge damages 

in lives and belongings and left a severe number of lost lives and dramatic violations to 

human rights which affected the IHL significantly. 
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5.2.2 The US and UK Domination on the SC with regard to Iraq War 

This research showed that the main problem of IHL does not lie in the absence or 

weakness of the Articles associated with protecting human rights, but the problem arises 

from lack of enforcement by the international community to apply the provisions of 

IHL. The main defect of IHL is the weak enforcement mechanisms to achieve the goals 

of humanity represented in the protocols of GCs. Lack of enforcement power is what 

makes the authors of GCs thinking towards supporting the implementation of 

humanitarian rules, where the primary responsibility for the implementation of these 

agreements is the responsibility of States parties to the conventions of international 

humanitarian law in general, especially the conflicting parties. 

The respondents agreed that other channels could contribute to the respect for IHL 

through Committee of the Red Cross and criminal mechanism entrusted to the 

International Criminal Court which has become a specialist court in cases associated 

with violation of HR in all areas of the world. 

It is also found from this thesis that the Geneva Protocols lack special mechanism for 

investigation about facts and assessment of evidence on HR violations in conflict areas 

that requires a strong protection from the international community through the SC but 

other obstacles arise which is the domination of the US and UK that interfere any 

resolution that may affect their national interest. For example the A European Court of 
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Human Rights ruling on July 7, 2011, in a case involving the killings of Iraqi civilians 

by UK soldiers.789 

The European Court of Human Rights in Strasbourg, in the case of Al-Skeini and Others 

found that the UK's human rights obligations apply to its acts in Iraq, and that the UK 

had violated the European Convention on Human Rights in the failure to adequately 

investigate the killings of five Iraqis by its forces there.790 

"The European Court has spoken clearly - Britain can't claim its soldiers have no human 

rights duties once they are in another country." said Clive Baldwin, senior legal advisor 

to Human Rights Watch. "The British government should now finally accept human 

rights law applies to its acts anywhere in the world and ensure a full and independent 

inquiry into all these killings." 

The case concerned the deaths of six Iraqi civilians in Basra in 2003 where the UK was 

an occupying power. Five of them, Hazim Jum'aa Gatteh Al-Skeini, Muhammad Abdul 

Ridha Salim, Hannan Mahaibas Sadde Shmailawi, Waleed Sayay Muzban, and Raid 

Hadi Sabir Al-Musawi were killed during military operations involving British soldiers. 

The sixth, Baha Mousa, was arrested and died at the hands of British troops in a military 

base. The families of the victims complained to the Strasbourg court that the UK 

authorities had refused to conduct an independent and thorough investigation into the 

circumstances of the killings. 

                                                           
789 Human Rights Watch. World Report 2012: Events of 2011 Iraq .https://www.hrw.org/world-
report/2012/country-chapters/Iraq ( Accessed  November ,2015) 
790 HRW, ―Ukeuropean Court Says Uk Violated Rights of Iraqis in Killings Case: Landmark Ruling in 
Iraq Case,‖ https://www.hrw.org/news/2011/07/07/uk-landmark-ruling-iraq-case (accessed November 1, 
2015). 
 

https://www.hrw.org/news/2011/07/07/uk-landmark-ruling-iraq-case
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The researcher concluded that although IHL covers a wide range of HR situations with 

regard to an occupying power, it still misses additional definitions to empower IHL to 

maintain security by means of international law enforcement in non-international wars. 

Reports of torture of detainees who were unlawfully held outside the custody of the 

Justice Ministry continued. In late June or early July the US forces handed over the last 

of the 192 detainees in Iraq who were still under US control at the end of 2010, 

including some former members of Saddam Hussein's government.791 Another point is 

the uncertainty in IHL with regard to HR violations and crimes against humanity 

committed by state regime is persists. However, in such situations, it is difficult to 

recognize who the principle criminals in an internal conflict and which senior state 

officials start the crimes in an occupying country as the situation in Iraq, where the new 

government of Iraq committed many crimes against humanity inside local prisons along 

with the crimes committed by the US and UK forces. In February HRW uncovered, 

within the Camp Justice military base in Baghdad, a secret detention facility controlled 

by elite security forces who reported to the military office of Prime Minister, Nuri al-

Maliki. Beginning on November 23, 2010, Iraqi authorities transferred more than 280 

detainees to the facility, which was controlled by the US military forces. The same elite 

divisions controlled Camp Honor, a separate facility in Baghdad where detainees were 

tortured with impunity. More than a dozen former Camp Honor detainees told HRW 

how the detainees were held incommunicado and in inhumane conditions, for months at 

a time. The detainees said the interrogators beat them hung them upside down for hours 

                                                           
791 Ibid. 
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at a time, administered electric shocks to various body parts, including the genitals; and 

repeatedly put plastic bags over their heads until they passed out from asphyxiation.
792 

Based on this information collected from the study, the researcher found that IHL under 

a situation of occupation is very weak and difficult to be implemented because the 

difficulty of separation or interaction between law enforcement measures as defined in 

Geneva protocols and the use of military force under a conduct of hostilities paradigm 

by state authorities cooperated with an occupying power. Thus there is a significant 

degree of uncertainty in IHL regarding this point in particular as well as the 

identification of the relevant legal regime(s) governing the use of force in occupied 

territory against civilians and breaching IHL. 

Finally, the researcher summarized the main findings from this thesis as follows: 

5.2.2.1 Breach of International Humanitarian Law in Iraq War 

1. IHL has been breached in many incidents in Iraq 

2. Article 44 of Geneva Additional Protocol of 1977 indicates the importance of 

recognizing civilians which is mandatory and to distinguish between combatants 

and non-combatants. But many incidents in Iraq were reverse scenarios such as 

Fallujah, Al-Mahmudiyah, and Haditha massacre. 

3. Fallujah war was a strong evidence of IHL breaching. 

4. Protocol I, Article 75 of the Geneva Fourth Convention.  

5. The US and British military forces were responsible on many massacres in Iraq 

and these incidents represents a strong violation to Article 1 of the Fourth 

Geneva additional Protocol. 
                                                           
792 Ibid. 
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5.2.2.2 Weaknesses of International Humanitarian Law 

1. The main weakness of IHL is lack of realistic enforcement mechanisms that 

provide high level of protection to HR in all situations, either international or 

non-international conflict.  

2. The Geneva Conventions of 1949 and the Additional Protocols of 1977 do not 

indicate any legal consequences on people or states that breach IHL. 

3. The legal enforcements in all Geneva Conventions are absent as well as the 

control of the actions by the occupying power were not defined clearly.  

4. Many countries lack political determination to take strong action to protect its 

citizens from torture and abuse from foreign countries occupying their territories 

5. IHL is not effective and does not include feasible and fast instrument to protect 

human lives in wide and complex conflicts such as the war in Iraq  

6. The world has witnessed since the last century so many genocides in Rwanda, 

Yugoslavia, Syria and thousands of massacres committed by individual soldiers 

from the US. Therefore, there is a need for major amendments especially legal 

enforcement in IHL. 

7. The Protocols of the Fourth Geneva Convention on Civilians, 1949 and its 

commentary did not provide a clear standard for determining the state 

occupation, and how to consider lives of people and their protection during 

occupation. 
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5.2.2.3 The US and UK Domination on the SC with regard to Iraq War 

1. The international community was completely unable to take necessary actions to 

prevent torture and HR violations against Iraqis because of the domination of the 

US and UK on the decision inside the SC. 

2. The denial of US and UK to discuss any resolution about HR in Iraq is the main 

obstacle towards protection of Iraqi victims because the governments in these 

two countries are afraid of prosecutions for their massive crimes in Iraq 

3. The US and UK always threaten to use the right of Veto against any resolution or 

request from information about HR violation in Iraq, thus, the implementation of 

IHL is not possible in Iraq. 

4. The core function of the SC is to determine the existence of threats to 

international peace but the influence of the US and UK on the decision of the 

Council makes it useless 

5. The US and UK military forces had complete freedom to do all kinds of abuse 

and torture to Iraqis during nine years of occupations because they prevented the 

SC from issuing any resolution against them. 

5.3 The ICC Law:  A Case of Iraq War 

Based on this research with regard to the weakness of the ICC and the gaps in the law of 

Rome Statute, the researcher found that the ICC lack jurisdiction power over many 

allegations of IHL violations in Iraq as reports and documented evidences of crimes 

committed in Iraq by the US and British military forces clearly show that the ICC 

jurisdiction is limited against the US and British officials in particular. A lot of 

respondents agreed that Article 59 of the Rome Statute needs for amendment so that it 
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can include occupation by a foreign country. However, without major amendment to this 

article, the ICC will not be able to act independently. Furthermore, the court should 

improve the arrest mechanism by taking all necessary actions to bring war criminals to 

justice regardless of their nationality as a primary step before conducting a trial. The 

history of the US and UK occupation of Iraq reflected that the national courts were not 

independent from foreign influences such as the case of Abu Ghraib where the ICC, in 

submitting the arrest warrant, faced great challenges from the superpower countries, for 

example the veto right of the members of the SC (the US and UK) which obstructed a 

fair trials. The ICC was completely unable to arrest those who involved in Abu Ghraib 

scandal despite many certified reports by NGOs that was supported by number of photos 

that showed the abuse against Iraqi detainees and violation of IHL and the law of the 

ICC by the US soldiers without any fear or precautions from trials in international 

chamber such as the ICC. The interviewees agreed that to arrest and bring the US senior 

officials, to court, let them confess of their crimes and admit their guilt are impossible 

missions due to the strong opposition from the US administration for they own the veto 

right in the SC. Al the interviewees claimed that Article 65 is one of the articles that the 

US consecutive administrations have asked to eliminate from the law of the ICC because 

the law in this article represents a threat to the US citizens. 

To highlight the link between the ICC and the UN Security Council, the Security 

Council features in the Rome Statute at different places, representing distinct functions 

vis à vis the Court‘s exercise of jurisdiction. First of all, the Council can overrule the 

system of state consent as a prerequisite for the Court‘s jurisdiction. This is done by 

referring to the Prosecutor a situation in which one or more of the core crimes appear(s) 
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to have been committed Article 13, sub b Rome Statute.793 The addition that the Security 

Council ‗acts under Chapter VII of the Charter of the UN implies that the referral serves 

as a measure to maintain or restore international peace and security. Secondly, Article 16 

provides for the exact opposite of the former provision, by stipulating that the SC, acting 

under Chapter VII of the UN Charter, has the power to defer an investigation or 

prosecution by the Court for a period of 12 months, which can be renewed by the 

Council under the same conditions. And finally the SC has an important role in 

triggering the jurisdiction of the Court in respect of the crime of aggression. After all, 

Article 15 of the Rome Statute provides that the Prosecutor, after having concluded that 

there is a reasonable basis to proceed with an investigation in respect of aggression, must 

first ascertain whether the SC has made a determination that an act of aggression has 

occurred. The Prosecutor is not completely dependent on the findings of the SC. Even in 

the absence of such a determination by the Council, the Prosecutor is allowed to proceed 

with an investigation after having waited 6 months, provided that she has obtained the 

approval of the Pre Trial Chamber Article 15bis, section 8 Rome Statute.794 

The Security Council has the power under the ICC's Rome Statute to refer cases to the 

Court that would otherwise not fall under its jurisdiction and to request the Court to 

defer investigating a case.795 As the ICC came into being in 2002, the United States took 

many steps to undercut it, complaining that the new court would subject US nationals to 

politically-motivated international justice. The Bush administration insisted that the 

Security Council adopt an omnibus resolution exempting all UN peacekeepers from the 

                                                           
793

 Global Policy Forum., ―The ICC in the Security Council,‖ https://www.globalpolicy.org/international-
justice/the-international-criminal-court/icc-in-the-security-council-6-4.html (accessed November 4, 2015). 
794 Ibid 
795 Ibid 

https://www.globalpolicy.org/international-justice/the-international-criminal-court/icc-in-the-security-council-6-4.html
https://www.globalpolicy.org/international-justice/the-international-criminal-court/icc-in-the-security-council-6-4.html
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jurisdiction of the Court or, at least, that each new renewal of peacekeeping operations 

would include an exemption provision. Under threat of a US veto of all UN 

peacekeeping missions, the Security Council adopted Resolution 1422 in July 2002, 

granting Washington a twelve-month blanket immunity from the ICC. The US again 

used its veto power and successfully renewed its immunity arrangement a year later. 

However, with widespread outrage over US treatment of prisoners in Iraq and 

Guantanamo Bay, Washington was unable to garner support for further exemption 

agreements in 2004. 796  Since then, the US has not openly lobbied for any yearly 

provisions, but made its position clear by routinely placing its opposition on the agenda 

and seeking ad-hoc immunity. The US relaxed its opposition to the Court to some extent 

in 2005 by withholding its veto and supporting the Security's Council's referral to the 

ICC of the situation in Darfur. This support has continued under the Obama 

administration, which has taken a more cooperative approach towards the ICC.797 

US unilateralism under the Bush administration provoked strong opposition from most 

other nations. Security Council members hold that the Council should not be used to 

override international treaties and they expressed shock when the US threatened to 

wreck UN peacekeeping missions in order to demonstrate its objections to the Court. 

The Obama administration still pushes for a prominent role for the Security Council with 

respect to ICC investigations. Such Security Council dominance over the ICC threatens 

the Court's legitimacy as an independent institution. 

                                                           
796 Ibid 
797 Ibid 
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The result of this thesis showed that the following Articles of the ICC law should be 

developed to enable the ICC to work independently so that the ICC can prosecute and 

judge war criminals with full authority by the international community regardless of the 

influence of the countries member in the SC: Articles 8,43,59,60,63,65,67and 68. 

5.3.1 The Main Weaknesses of the ICC Enforcement Mechanism to Prosecute the 

US and UK Officials. 

The issues of enforcement have plagued the ICC since it first opened its doors in July 

2002. Until now, attempts at rectifying the problem have either been woefully 

inadequate or politically troubling. Unless it develops a set of robust mechanisms to 

address this enforcement gap, the ICC stands little hope of achieving its mission to end 

impunity for the worst international crimes. Some scholars had a similar view pertaining 

to the main weaknesses of the ICC enforcement mechanism in its arrest warrants 

exclusively through the cooperation of its member states who signed the agreement of 

the Rome Statute. For example, Chad's refusal to arrest President Al Bashir illustrated 

lack of enforcement mechanisms available to the ICC. The safe travel that President Al 

Bashir enjoyed in Chad exemplified the impotence of the ICC when its member states 

refused to cooperate; the same case happened the defense Minister of the US, Donald 

Rumsfeld who still enjoys freedom without any prosecution or punishment to crimes 

against humanity which have been committed inside Abu Ghraib Prison as well as other 

crimes committed by the US military forces during his term in the government instead of 

sending him to trials by the ICC judges.  
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5.3.2 The Improvement in the Current Jurisdiction of the ICC to Prosecute US and 

British Officials in the Future Wars 

The current mechanism of the ICC in referring cases and prosecuting war criminals is 

not effective, as revealed from the interview so it leads to the following suggestions: 

1. Article 59 needs for amendment to include a situation of occupation by a foreign 

country; 

2. Amending dependency the UN approval rather than the SC on issuing arrest 

warrant for accused persons; 

3. Making further development to the who arrest system of the ICC ; and 

4. Authorizing the prosecutor of the ICC to conduct meetings with witnesses and 

victims in the country where the crimes against humanity have happened and 

execute arrest warrant despite the accused persons are from countries that do not 

sign on the law of the Rome Statute. 

The ICC was successful to arrest war criminals from the third world countries but it was 

completely unsuccessful to issue at least warrants to arrest those who involved in Abu 

Ghraib scandal and a number of abuse against humanity and clear violation to human 

right cases in the prison committed by the US military officers with the approval from 

senior people in the US government and the Bush administration at that time. The 

following suggestions collected from the interview are important to improve the current 

jurisdiction of the ICC in order to be able to prosecute the US and British officials in the 

future wars: 

a. Implementing an article in the Rome Statute to regulate the arrest system for 

criminals;  
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b. Regulating the relationship between the ICC and United Nations; 

c. Regulating the relationship between the ICC and the SC; and 

d. Authorizing the ICC prosecutor to visit any country and negotiate with the 

government to execute arrest warrant for war criminals even though the accused 

persons are from countries that do not sign on the law of the Rome Statute. 

Many cases in situations have been brought before the International Criminal Court. 

Cases are referred to the Court by states parties, by the UN Security Council or on the 

initiative of the Court‘s Prosecutor. There have been few referrals from the governments 

of the Democratic Republic of Congo, Uganda, and the Central African Republic, and 

two referrals from the United Nations Security Council regarding the situation in Darfur 

and the situation in Libya. 

The following some people who have been held at the ICC detention Centre 

1) Francis Muthaura was indicted on 8 March 2011 with five counts of crimes 

against humanity with regard to the situation in the Republic of Kenya.  

Muthaura was summoned to appear before the court on 8 April 2011 and the 

confirmation of charges hearing was held from 21 September 2011 to 5 October 

2011.798 

2) Joshua Sang  was indicted on 8 March 2011 on four counts of crimes against 

humanity with regard to the situation in the Republic of Kenya. Sang first 

appeared before the Court, voluntarily, on 7 April 2011 and through the 

                                                           
798

 "ICC-01/09-02/11: The Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta Decision on 
the Prosecutor's Application for Summonses to Appear for Francis Kirimi Muthaura" (PDF). ICC. 2011-
03-08. 
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confirmation of charges hearing, which was held in the cases against Joshua 

Sang. All the charges against Sang were confirmed by Pre-Trial Chamber II on 

23 January 2012.799 

3) William Ruto  is the current Deputy President of the Republic of Kenya. He 

was indicted on 8 March 2011 on four counts of crimes against humanity with 

regard to the situation in the Republic of Kenya.  on 7 April 2011 and through 

the confirmation of charges hearing, All the charges against Ruto were 

confirmed by Pre-Trial Chamber II on 23 January 2012, Ruto's trial began on 

10 September 2013.800 

4) Uhuru Kenyatta is the current President of the Republic of Kenya. He was 

indicted on 8 March 2011 on five counts of crimes against humanity with 

regard to the situation in the Republic of Kenya.  Kenyatta was summoned to 

appear before the Court on 8 April 2011 and the confirmation of charges 

hearing was held from 21 September 2011 to 5 October 2011, all the charges 

against Kenyatta were confirmed by Pre-Trial Chamber II on 23 January 

2012.801 

5) Charles Blé Goudé  was indicted on 21 December 2011 with four counts of 

crimes against humanity with regard to the situation in the Republic of Côte 

d'Ivoire Blé Goudé was arrested on 17 January 2013 in Ghana, and extradited to 

                                                           
799 "ICC-01/09-01/11: The Prosecutor v. William Samoei Ruto and Joshua Arap Sang Decision on 
Defence Applications for Judgments of Acquittal" (PDF). ICC. 2016-04-05. 
800 "ICC-01/09-02/11: The Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta Decision on 
the Prosecutor's Application for Summonses to Appear for Francis Kirimi Muthaura" (PDF). ICC. 2011-
03-08. 
801 Ibid 
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Côte d'Ivoire the next day. On 22 March 2014, the Ivorian government 

transferred Blé Goudé to the Court's custody. He arrived at the Court's 

detention center in The Hague on 23 March. The confirmations of charges 

hearing was held from 29 September to 2 October 2014, and on 11 December 

2014, the Pre-Trial Chamber confirmed all the charges against Blé Goudé, 

thereby committing him to trial.802 

5.3.3 The Law of the ICC for Conducting Trials to War Criminals in Iraq  

There are different perspectives in the law of Rome Statute associated with the safety 

measure and states that the ICC can take all appropriate actions to protect the safety, 

physical and psychological well-being, dignity and privacy of victims and witnesses in 

Article 68. The main paragraphs 3, 4, and 5 of Article 68 are referred. 

Paragraph 3: Where the personal interests of the victims are affected, the Court shall 

permit their views and concerns to be presented and considered at stages of the 

proceedings determined to be appropriate by the Court and in a manner which is not 

prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial. 

Such views and concerns may be presented by the legal representatives of the victims 

where the Court considers it appropriate, in accordance with the Rules of Procedure and 

Evidence. 

                                                           
802 "ICC-02/11-02/11: The Prosecutor v. Charles Blé Goudé Warrant Of Arrest For Charles Blé Goudé" 
(PDF). ICC. 2011-12-21. 
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Paragraph 4: The Victims and Witnesses Unit may advise the Prosecutor and the Court 

on appropriate protective measures, security arrangements, counseling and assistance as 

referred to in Article 43, paragraph 6.803 

Paragraph 5: Where the disclosure of evidence or information pursuant to this Statute 

may lead to the grave endangerment of the security of a witness or his or her family, the 

Prosecutor may, for the purposes of any proceedings conducted prior to the 

commencement of the trial, withhold such evidence or information and instead submit a 

summary thereof. Such measures shall be exercised in a manner which is not prejudicial 

to or inconsistent with the rights of the accused for a fair and impartial trial. 

The discussion from this research showed that the above three paragraphs are well-

regulated for the safety of witnesses during the hearing in the trials chamber but do not 

refer to the situation when the witness comes from a territory occupied by a foreign 

country such as the case of the US and British occupation of Iraq between 2003to2012. 

There is a gap in paragraph 6 of Article 68, which stipulates that, ―A State may make an 

application for necessary measures to be taken in respect of the protection of its servants 

or agents and the protection of confidential or sensitive information‖, the question is 

how the ICC can take all necessary measures to protect by a state which is completely 

controlled and invaded by a foreign country. Article 68 should be amended and should 

add a paragraph that states the following: 

―The Court shall take appropriate measures to protect the safety, physical and 
psychological well-being, dignity and privacy of victims and witnesses in an 
occupied territory by a foreign country. In so doing, the Court shall have regard to 
all relevant factors such as the difficulty of transport and permission by the state 
under occupation or the occupying country to the ICC for hearing in the trial 

                                                           
803 Article 43 of Rome Statute 
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chamber. The UN shall make an application for necessary measures to be taken in 
respect of the protection of victims, witnesses, its servants or agents and the 
protection of confidential or sensitive information‖ 

 

Based on this study, it is evident that all these crimes were systematic and under the 

complete knowledge of the head officials in the Bush administrations such as the 

Defense Minister, Donald Rumsfeld.  According to official sources in the International 

Red Cross about the presence of many Iraqi women prisoners in Iraq, there was a 

systematic torture and rape to Iraqi women inside prisons in Iraq that were fully 

controlled by the US government. Iman Khamas, the director of the International Centre 

for Monitoring Occupation an NGO stated that,―there are thousands of innocent detained 

Iraqis inside Abu Ghraib prison and most of them have been raped and sexually abused" 

This international non-governmental organizations, funded by the International Center 

for Monitoring the Occupation which was established in Baghdad in 2003 worked to 

gather information about HR violations in Iraq under occupation and submitted many 

reports to the ICC in order to take all necessary actions starting with submitting arrest 

warrants to the US government so that the accused US officers and soldiers to can be 

brought justice and fair trials can be conducted in the ICC. However, the director of the 

NGO confirmed that none of these warrants have been executed. A statement from a 

previous detainee who was given the symbol B said, ―I saw my inmate in the cell 

unconscious. She remained unconscious for 48 hours and later told me how she was 

raped by members of the US soldiers for 17 times‖ 

Hence, it can be concluded that the terrible abuse against humanity as indicated in the 

articles of the Rome Statutes matches with the crimes against the Iraqi women. 
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However, not many of these crime were being reported because the Iraqi women hid the 

sexual harassment or rape incidents they experienced while in prison for many reasons 

such as the values and ethics of Iraqi society that these women were too embarrassed to 

expose their experience to others because taboo; the soldiers used women as a strong 

mean to hard and threaten the male prisoners through torture and rap.  

The findings from the interview also revealed that the crimes against humanity 

committed by the US soldiers in Iraq as defined by the Rome Statute, like murder, 

extermination, enslavement, deportation or forcible transfer of population, 

Imprisonment, torture, rape, sexual slavery, forced prostitution, forced pregnancy have 

been breached by the US soldiers and officers as defined in the following Articles: 5, 8, 

60, 63,67and 68. 

The researcher has referred the above Articles of the Rome Statute and confirmed that 

none of them have been applied to prosecute the US citizens in the ICC although to the 

Iraqi civilians have been sent to prisons without trial in civil courts and faced inhuman 

arrest by the US forces as well as the US military forces usually selected Iraqis 

collectively and treated them as accused persons for involving terrorist attacks based on 

the following discriminations: 

1. Political  

2. Racial  

3. Ethnic  

4. Cultural  

5. Religious  
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5.4 The Compensations of the Iraqi Victims under IHL 

The thesis learn that despite all legal ways provided by the international treaties, the 

Iraqis were not able to get compensations due to many obstacles associated with the 

mechanism of issuing a decision in the SC and weakness in IHL,804 as supported by 

other researchers and respondents who found that IHL does not provide a rule stating the 

right to a remedy which depends on the existence of actual enforcement mechanisms, 

and that the international judicial bodies need to establish adequate procedure in 

response to the development of the secondary right. 805  The GCs aim to provide 

compensation for victims during armed conflicts, but the reality of the situation in Iraq is 

completely different. So far, the international community has been unwilling to 

explicitly entitle victims‘ right to claim for compensation in a special law.806 

Therefore.  humanitarian law, provisions on remedies and reparations are key features in 

all the HR instruments, which establish a multitude of legally binding and compensation 

enforcement mechanisms but further development in the law of the IHL is necessary in 

order to override the power and influence of the US and UK.  

5.4.1 The Compensations for Victims by the ICC 

The thesis also discovered that, the international and regional HR mechanisms have 

contributed to expansion of the concept of reparations for victims of serious HR 

violations. As found from Article 79 of the ICC provides a clear statement on funding 

victims of war.  

                                                           
804 Charles Duhigg, ―Where to Draw Line on Paying Damages in Iraq‖. Los Angeles Times newspaper. 
March 06, 2004. 
805 Mazzeschi, "Reparation Claims‖ 
806 ICRC IV, 
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―1. A Trust Fund shall be established by decision of the Assembly of States Parties 
for the benefit of victims of crimes within the jurisdiction of the Court, and of the 
families of such victims.  

2. The Court may order money and other property collected through fines or 
forfeiture to be transferred, by order of the Court, to the Trust Fund.  

3. The Trust Fund shall be managed according to criteria to be determined by the 
Assembly of States Parties‖ 

 
There are many crimes remains without compensations, for example the occupation of 

Iraq left hundred thousands of Iraqis homeless, great impact on the environment of Iraq, 

destruction of farmland areas caused by forbidden weapons (i.e., depleted uranium) 

which made big then unsuitable for cultivation. All these crimes have been committed 

by the US and UK and their allies. These crimes were recorded as permanent evidences 

against the occupation of the US and UK to Iraq in 2003. It is noticed that the 

respondents' views of this issue is similar to findings of many researchers, who opined 

that the ICC was not effective in the case of Iraq in providing compensations to all Iraqi 

war victims.807  They also claimed that the main reason of the inability of the ICC 

prosecutor is not because lack of law of the Court to provide compensation or lack of 

law but due, to the domination of the decision inside the SC and some bias in the Court 

which prevent payments being delivered to the Iraqi victims. Beside, the US is a country 

that is not a member of the Rome Statute, therefore, it would be impossible to request it 

to deliver money or allocate funds for compensations for all crimes committed by its 

military forces. Even though the Rome Statute defines compensation in many articles, 

there are certain gaps in the compensation system of the Rome Statute, for instance, the 

Rules of Procedure and Evidence which should include a broad definition of victims, 

giving standing to all natural and legal persons who have been directly or indirectly 

                                                           
807 Iraq prison abuse scandals "Rumsfeld: It gets worse". Toronto: Globe and Mail. May 8, 2004. Archived 
from the original on April 18, 2006. http://www.revolvy.com ( Accessed August 6. 2015) 

http://www.revolvy.com/
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injured by a crime committed by a convicted person.808 Another example is the scandal 

of Abu Ghraib prison in 2004 which showed the negligence of the US administration to 

pay worthy compensation as the prisoners in Abu Ghraib did not receive any kind of 

compensation although they were tortured and abuse horribly inside the prison. About 

250 Iraqi prisoners submitted claims for compensations by their lawyers to the ICC 

seeking compensation from the US government but their case were not manipulated by 

the ICC prosecutor.809  This was very clear in the report issued by the office of the 

Prosecutor, which included the following: - 

―The Office examined arguments submitted subsequently that were based on 
alleged connections to the territory of States Parties, but in light of the applicable 
law under Article 21, the peripheral connections indicated by the available 
information did not appear to satisfy the requirements for territorial jurisdiction.  

Therefore, in accordance with Article 12, acts on the territory of a non-State Party fall 
within the jurisdiction of the Court only when the person accused of the crime is a 
national of a State that has accepted jurisdiction (Article 12(2)(b)). As I noted in my first 
public announcement on communications, we do not have jurisdiction with respect to 
actions of non-State Party nationals on the territory of Iraq.‖810 

 

Additionally, it is found that family members of several Iraqi victims turned down the 

compensation because of  poor amount, out of concern from the international 

community, their claims for compensation was not processed by international courts, 

                                                           
808  Ingadottir. "The International Criminal Court Reparations to Victims of Crimes‖ 
809 Amnesty International. ― Beyond Abu Ghraib‖ 
810 The Office of the Prosecutor, ―Concerning the Situation in Iraq.,‖ https://www.icc-
cpi.int/NR/rdonlyres/04D143C8-19FB-466C-AB77-
4CDB2FDEBEF7/143682/OTP_letter_to_senders_re_Iraq_9_February_2006.pdf (accessed April 4, 
2016). 

https://www.icc-cpi.int/NR/rdonlyres/04D143C8-19FB-466C-AB77-4CDB2FDEBEF7/143682/OTP_letter_to_senders_re_Iraq_9_February_2006.pdf
https://www.icc-cpi.int/NR/rdonlyres/04D143C8-19FB-466C-AB77-4CDB2FDEBEF7/143682/OTP_letter_to_senders_re_Iraq_9_February_2006.pdf
https://www.icc-cpi.int/NR/rdonlyres/04D143C8-19FB-466C-AB77-4CDB2FDEBEF7/143682/OTP_letter_to_senders_re_Iraq_9_February_2006.pdf
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and those who committed crimes against humanity have not sent for justice in the 

international courts.811  

The victims claim are accurate with the real life situation for none the US and  British 

forces have been referred to the international courts although they committed crime 

against human and violation of HR during their occupation of Iraq as witnessed by the 

whole world as well as none the Iraqi victims have received compensated as specified in 

the rules and  guidelines of the international treaties either the ICC or other international 

courts. During the first half of 2007, 19,800 asylum applications were registered with the 

UNHCR, but the principles of compensation as stated in IHL was not implemented.812 

Besides that, the immovable properties that belong to the government and citizens (real 

estate and public buildings) were not taken into consideration to compensated for any 

damage that might happen to them. 813  Unfortunately, there are no customary 

international laws that grant an obligation of compensation in favor of Iraqi victims.814 

The international community faces many problems and obstacles in cases of remedies 

for Iraqi victims hence, the international judicial bodies such as the International Court 

of Justice and the International Criminal Court need to establish adequate procedure in 

response to the violation of HR in Iraq and other parts of in the world. 

Finally, the researcher summarized the following findings: 

                                                           
811 Raghavan, "US Offers Cash to Victims in Blackwater Incident." 
812 UNHCR, ‗‗Iraq situation response: update on revised activities under the January 2007 Supplementary 
Appeal ‘‘, www.unhcr.org/cgi ( Accessed  December 9, 2015) 
813 Human Rights Watch. "The War in Iraq and International Humanitarian Law". https://www.hrw.org/ 
April 7, 2003 (Accessed  May 8,2016) 
814 Jennifer Zerk,. "Corporate Liability for Gross Human Rights Abuses: Towards a Fairer and More 
Effective System of Domestic Law Remedies." report prepared for OHCHR (2013): 103. 
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1. There are thousands of documented incidents in Iraq that deserve compensation 

according to IHL and the Rome Statute but Iraqi victims are not able to seek 

compensation. 

2. There are difficult procedures for Iraqi victims to submit their claims to the 

international courts which are the main obstacles to achieve justice for them. 

3. The legal position of Iraqi victims were very weak during the war in Iraq despite 

all international treaties provide full protection to their rights to seek remedy to the 

damage of their life because of war and seek compensations equivalent to the size 

of damage and abuse. 

4. There are a few cases that the US and British forces have paid the Iraqis 

compensations, but the amounts of compensations were very small and not 

equivalent to the size of crime. 

5. Article 91 of Additional Protocol of 1977 I is the base for compensations for 

victims of war, which establishes a multitude of legally binding and compensation 

enforcement mechanisms. 

6. Article 79 of the Rome Statute organizes the payment of compensations to victims 

of war by establishing a Trust Fund for the benefit of victims of crimes within the 

jurisdiction of the Court, and of the families of such victims. The trust fund is the 

main source to compensate victims of war, and that the Court have all the legal 

bindings that entitle victims or their lawyers to submit claims for compensations. 

5.5  Conclusion 

This chapter discusses the information collected from the literature and interview 

associated with IHL, the ICC, and the compensation system for victims of war.  
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With regard to IHL, the study concluded that IHL lacks an enforcement mechanism 

where the history of war in Iraq after 2003 showed that human rights were not protected 

by the international community according to IHL and there are still missing provisions 

to empower IHL so that can be applied to all nations without restriction to maintain 

security and peace all over the world. Despite IHL has been breached in many incidents 

in Iraq as reported by well-known organizations in human rights, the law is completely 

absent after the invasion of Iraq in 2003. 

The findings from literature showed that even the Geneva additional Protocol has 1977 

added more provisions its Additional Protocol in order to emphasize on the importance 

of recognizing civilians and distinguishing between combatants and non-combatants. 

However, the reality in Iraq revealed that the Iraqi civilians were the main victims in the 

US and British military fights in Fallujah, Al-Mahmudiyah, and Haditha massacre. 

Therefore, the study concluded that the GCs completely failed to protect human rights in 

Iraq as well as other territories in the world. 

The literature also pointed out that the ICC failed to protect human rights because of the 

power of the US and UK in the SC. The current mechanism of the ICC is not effective to 

prosecute citizens from countries who are members in the SC. In addition, the ICC does 

not provide ideal justice, especially because of the influence of colonial western 

countries who enjoy significant control on the decision of the international community 

through the SC. The Crimes of Aggression as defined in the Rome Statute is also 

another failure of the ICC in Iraq. These crimes are mainly associated with the 

occupation of foreign powers and invasion by a nation to the territory of other nations, 

but the provisions in this article was not implemented after the US and UK invaded the 
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territory of Iraq in 2003. The invasion or attack by the armed forces of a State on the 

territory of another State or any military occupation, bombardment by the armed forces 

of a State against the territory of another State, or the use of any weapons by a State 

against the territory of another State, were all ads done by the US military forces in Iraq 

but not a single officer has been sent to the ICC for prosecution. Therefore, the study 

opined that the text of the Rome Statute does not concern mainly to punish nationals 

from countries that have no the agreement with the ICC and this is a strong excuse for 

the US administration to violate human rights and exempt from facing international 

trials in ICC. Thus, the mechanisms implement the provisions and rules of the law of 

Rome Statute have a lot of difficulties and obstacles, especially in the aspect of 

enforcement. 

With regard to compensation for victims, the findings in chapter four highlighted that 

every human in this world has the right for protection from violence and compensating 

for any damage to his life. But the law for compensation as stated in IHL and the Rome 

Statute are not effective in the case of Iraq war after 2003. The compensation law was 

developed mainly to provide remedy to victims of war. The reality in the war of Iraq was 

opposite to this principle, where thousands of Iraqi civilians have lost lives of their 

relatives, great damage to their properties and cities, destruction thousands of houses as 

well as, hundred thousands of Iraqis have been displaced inside their country without 

compensation and left facing their fate which these facts reflected a weak 

implementation of the law develop by the international community itself.  

In the analysis of reports and literature, the conduct of the interviews was done in order 

to collect further information directly from victims in Iraq and those who witnessed 
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crimes against humanity and HR violations during the US and UK occupation of Iraq. 

The section also provided strong evidence on the need for development in the 

jurisdiction of the ICC so that the law of the ICC could prosecute officials from the US 

and UK who have committed HR violations during occupation of Iraq. 

Based on the discussion with the interviewees who came from different backgrounds 

such as academics in international law, Judges from Iraqi courts, Iraqi victims and a few 

Iraqi translators who worked with the US and UK forces, these people believed that the 

application of IHL in Iraq is consistent with the events occurred during the invasion led 

by the US and UK and they also briefly explained the main crimes committed by the US 

and UK  military forces and certified that those crimes are articles that are specified in 

the articles of IHL. 

The evidence presented in this chapter is content of international humanitarian law and 

certified by very well documented information from the victims themselves. The facts 

from the interview indicated that the mass killing and torture to Iraqis and damage to 

personal security of local people in Iraq were not treated well by the international 

community because these crimes were committed by the members in the SC. Moreover, 

there was a systematic violence against Iraqis who were civilians and not involved in the 

war during the occupation period in Iraq.  

In the case of compensation, some family members of several Iraqi victims turned down 

the compensation because it was either the amount paid was too small the weak concern 

from the international community to their cases, or their claims were not submitted to 

the international courts to get proper compensation was not processed by international 
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courts , The interviewees also confirmed that the US and UK who committed crimes 

against humanity have not been sent for justice yet in the international courts. 

Based on the information received from the interviewees, there were thousands of 

certified reports and documents that can be used to sue war criminals from the UK and 

US but they were not enough to send them for prosecution in the ICC according to IHL. 

Based although crimes in Iraq deserved huge amount of compensation according to IHL 

and the Rome Statute, the reality showed that these laws remained texts on papers 

without effective implementation on the ground, as none of been paid and Iraqi victims 

were not able to seek compensation. There are difficult procedures for Iraqi victims to 

submit their claims to the international courts which are the main obstacles to achieve 

justice for them.  

Furthermore, the legal position of Iraqi victims were very weak during the war in Iraq 

(2003-2012) despite all international treaties provide full protection of rights to victims 

to seek remedy for the damage of their life as the result of war and seek compensations 

equivalent to the size of damage and abuse.  

There are a few cases that the US and British forces paid Iraqis compensations, but the 

amount of compensations were very small and not equivalent to the size of crime. So it 

can be concluded that some articles in IHL particularly Article 91 of Additional Geneva 

Protocol I is the basis for compensations for victims of war that requires amendment by 

establishing a multitude of legally binding and compensation enforcement mechanisms. 

It also includes Article 79 of the Rome Statute organizes the payment of compensations 

to victims of war by establishing a Trust Fund for the benefit of victims of crimes within 
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the jurisdiction of the Court, and of the families of such victims. The trust fund is the 

main source to compensate victims of war, and that the Court has all the legal bindings 

that entitle victims or their lawyers to submit claims for compensations. 
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CHAPTER SIX 

CONCLUSION AND RECOMMENDATIONS 

6.1 Conclusion 

In addressing the impact of the US and UK occupation on HR of the Iraqi people after 

the invasion in 2003, as the theme of the study, this thesis responded to the events all the 

research objectives have been achieved and all the research objectives have  been 

achieved and all the research questions have been answered   in five chapters altogether. 

Under this chapter, has achieved the research objectives and answered to the research 

questions. In the following section, the thesis summarized the findings associated with 

each objective set out by the researcher in chapter one. 

The first chapter discussed the background of the study ranging from several issues such 

as the background of the study, problem statement, research questions and objectives, 

significance of the study, research methodology, limitations of the study and literature 

review. 

In Chapter one, the main research problem and the weakness of IHL were highlighted n 

order to provide better protection to civilians during the time of war. This chapter 

showed how the researcher analysed the compensation system to victims according to 

IHL, the Rome Statute, and HR conventions in particular GCs discussed the regulation 

associated with occupations to other nations; and clarified the research methodology 
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used in order to identify the essential mechanisms for establishing human right 

enforcement and prosecuting war criminals. 

The problem statement was defined in chapter one in three categories: violation of IHL 

in Iraq by the US and UK, the ICC lacks power to prosecute the US and British 

government officials, and the inability of the Iraqi victims to request for compensation 

of war. Chapter one set two methods for reaching the findings that were qualitative and 

doctrinal and two methods were used for collecting data, were the primary data was 

collected through interview with victims and lecturers in IL, and the while the secondary 

data was gathered from literature available in journals, articles, official reports by 

international organizations, dissertations, official documents, periodicals and books. 

In the second chapter, the study achieved the first objective of the thesis which is 

identifying the weaknesses IHL that prevent prosecution, and allegation to war criminals 

and HR violators from the US and UK. 

To achieve the first objective and answer the first question of the study, the chapter 

discussed the principles of IHL and its sources including the Fourth GC (1949) and 

Additional Protocol of 1977. The thesis on covered the main aspects of IHL such as 

protection principles of IHL, the evolution of humanitarian law, the weakness of IHL, 

and the weakness of IHL in Iraq. Additionally, this chapter discussed the fundamentals 

of HR in wars and occupations, the UDHR of 1948 and Law of Occupation in IHL 

The study investigated the violation of HR in Iraq after the US and British occupation as 

well as the violation of IHL in Iraq war from 2003 until 2012. 
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The chapter also presented a series of Conventions in particular GCs and Additional 

Protocols show that these Conventions commission protections of civilians during the 

time of by providing humanitarian treatment to civilians and protect them from violence, 

intimidation, insult, grant their honour, family rights, religion, and providing special 

protection for injured, sick, old, teenagers , pregnant, personal belongings. In addition, 

the GCs provide protection for detained citizens who become prisoners of war, 

protecting family togetherness and ask children to accompany their parents, and provide 

protection for medical staff like doctors, nurses and ambulance services to enjoy extra 

protection possible under Red Cross. It is found that the ICRC plays a significant role in 

the context of IHL. It is concluded that the GCs are the best law for protecting civilians 

and providing a series of humanitarian activities during armed conflicts in the 

international and non-international levels.  

The thesis identified the consequences of the US and UK occupation of Iraq and 

described the devastating impact of this occupation on the people of Iraq and human 

rights in general by identifying the major weaknesses of the international community in 

applying IHL and protecting Iraqi people from all kinds of human rights violation. It was 

found that the occupation of Iraq has worsened the economic conditions of Iraqis 

besides, damaged the national infrastructure and basic utilities for cities such as lack of 

drinking water, regular electricity disconnection, poor health services and other 

infrastructure services.  

The chapter concluded that the deepening poverty as a consequence of the occupation by 

the US and British forces has affected thousands of Iraqi people, thousands of houses in 

Iraq which have been destroyed and their occupants displacement, hundred thousands of 
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civilians were missing or killed, and putting thousands of Iraqis in custody under the US 

and British control in prisons were all types of torture and abuse reported. All these 

events are considered clear evidence of HR violations.  

In addition, this chapter showed that the economic security of the family became worse 

due to the widespread of unemployment and underemployment. The failures to repair, 

improve, and equip hospitals and protect medical staff all contributed to increased deaths 

among Iraqi civilians during the occupation. It is found that the US forces surrounded 

many Iraqi cities such as Fallujah which led to great consequences on human lives in 

these cities like death and illness plagued the residence which is considered as a breach 

to IHL. 

The result of the war in Iraq between 2003 - 2102 caused hundreds of thousands of 

people being displaced or left without basic services and humanitarian supplies in these 

locations. It was discovered that the US administration did not pay compensations to 

Iraqi people although it occupation resulted great damage to the Iraqi people, in 

particular destruction to some cities in Iraq such as Fallujah and Ramadi and they were 

strong evidence of IHL breaching. 

Moreover, this chapter identified the main points of IHL breaching associated with 

children protection in Iraq. Abig number of Iraqi children suffered from serious 

psychological problems because of the chronic insecurity in their neighborhoods and 

confronting their families fear from kidnapping and explosions. Child labour increased 

in Iraq as a consequence of children suffering from war. Many Iraqi children compelled 

to support their families due to hard economic situations after the war in 2003. The 
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number of rape incidents was at large too, where many the US soldiers have breached 

IHL by raping women and teens without and they were not prosecuted in the 

international courts. Prohibition of rape under IHL was not exercised but instead it was 

used to prohibit ―violence to life and person‖ which affected personal dignity. 

It can be concluded that the case in Iraq represents an obvious, evidence that IHL is not 

effective and missing enforcement mechanism when the occupying powers are members 

of the Security Council which allow them to control the decisions in the SC. Besides, it 

the US and UK have violated IHL in the Iraq in other forms such as the use of 

internationally prohibited weapons against Iraqis in many cities in Iraq after the invasion 

in 2003 such as Fallujah and Basra. 

Furthermore, the US has taken advantage for the sake of democracy and human rights 

protection in countries controlled by dictatorships, which its occupation in Iraq was 

actually the main source of HR violation from hundreds of incidents reported by 

international human rights organizations. This caused a big shock to the world and 

international community such as the scandal of Abu Ghraib prison. Although the US 

was the leading country that declared itself as a perfect sample of democracy and 

protector of HR, the reality showed that the US government had used HR as a card in its 

foreign policy for the purpose of achieving its strategic interests and breaching HR and 

IHL in Iraq. 

Finally, this study found that the international community was not able to prevent HR 

violation and implement the basic principles of IHL in Iraq after the US and UK together 

with their allies Iraq in 2003 because it was difficult to ensure the implementation HR 
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protection is exercised an occupation situation. The US and UK invasion of Iraq in 2003 

formed an irresponsible military adventure which damaged the lives of Iraqis completely 

and spread chaos all over the country for the interests of the US and UK who did not 

care about the interest of the Iraqi people and to protect their rights inside their own 

country, Moreover, the destructive war cost a huge number of lost lives and victims in 

Iraq. It also led to the destruction of national identity, waste of national wealth of Iraq 

and chaos that reflected catastrophically on all human rights of Iraqis. The United States 

and its allies have caused mass destruction in Iraq, and displacement of millions of Iraqis 

inside and outside the country too because of fake democracy and false freedom that 

resulted hundred thousands of orphans, widows and the disabled.  

The empirical part of the study was the interview with the academics to find answer to 

the first research question; and identify the main obstacles in implementing IHL, the 

guarantees in applying the provisions of IHL as well as the weak enforcement 

mechanisms of these provisions which prevented achieve the goals of humanity 

represented in the protocols of GCs. 

In chapter three the study achieved the second objective which is identify the reasons 

why the ICC is powerless in prosecuting officials from the US and UK for war crimes 

that they have committed during the occupation of Iraq. 

To achieve the second objective and answer the second question of the study, this 

chapter presented an introduction to the ICC and discussed the main principles of the 

ICC as well as the evolution of the ICC and the Rome Statute.  
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In this chapter, the thesis identified the humanitarian crimes related to the ICC, as well 

as  the mechanism of the ICC in war crimes trials, and evaluated the basic role of the 

ICC in wars and occupation. In the last sections of this chapter, the study investigated 

US interference in the ICC authority, explained the failure of the ICC in the US and 

British Occupation of Iraq after 2003 because of it weakness in HR protection in Iraq 

and the obstacles that hindered if from exercising its authority in Iraq War, discussed 

some violation cases related to the Rome Statute for crimes committed by the US and 

British forces and associated aspects of ICC in Iraq war. 

This chapter suggested the legal solutions to overcome the failure of the ICC in Iraq and 

develop better mechanism to prosecute war criminals from the US and UK as well as 

other members in the Security Council.  

From the discussion of the ICC principles and the provisions of the Rome Statute, it can 

be summarized that the ICC authority faced great challenges because of the US 

opposition to the Court mainly because of its mechanism to prosecute criminals from 

any nationality as well as the case of non-parties countries. Besides,  the prosecution of 

war criminals from the US and UK for their large scale crimes committed in Iraq after 

the invasion in 2003 will be potentially impossible because of the current mechanism of 

the ICC and the weak authority provided for the Court in the provisions of the Rome 

Statute. 

Although, the ICC was successful in many cases in Africa and Asia, it was completely 

ineffective in the case of Iraq war after 2003 to bring the war criminals from the US and 

UK to justice because these two countries have dominated the decision in the SC which 
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made the ICC unable to implement the law of the Rome Statute in various cases of HR 

violation in Iraq war. 

This chapter also highlighted that despite the Rome Statute is mostly successful but it 

was not always effective and bears the legal enforcement to bring war criminals from the 

US and UK to justice and prosecute them in the Court. The main ground for ICC 

criticism is its weak legal enforcement to war criminals from the US and UK. Therefore, 

the thesis suggested the mechanism and the needs improve further in order to impose all 

criminals of war without exception to be sent for trials in the ICC.  

In addition to the abovementioned findings, chapter three summarized the following 

conclusions: 

First: The mechanisms to implement and the provisions of the Rome Statute face a lot of 

difficulties and obstacles, which some of them are related to criminal cases against 

individuals or civil cases against specific countries, especially members in the Security 

Council. Therefore the current mechanism of the ICC does not provide ideal justice and 

enforcement to bring accused persons from the UK and US for trials in the Court 

because of the influence of these countries who enjoy significant control and domination 

on the resolutions of the SC which disable the international community to prosecute war 

criminals from these countries because of their Veto rights in the SC. 

Second: The obvious solution to the ICC weak authority with members of the Security 

Council such as the US and UK is to establish an ICC for Iraq which is not connected 

with the decision of the SC either a fully international one such as those established for 
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Rwanda and former Yugoslavia, or an internationally led tribunal with local 

participation such as the special court created for Sierra Leone.   

Third: The US administration during the war in Iraq between 2003to2012 showed a 

strong opposition to cooperate with the ICC and implement the provision of the Rome 

Statute because this administration was fully aware of the legal consequences of such 

crimes committed by its soldiers and officers with the knowledge of senior officials in 

the administration, the US dealt the large scale scandal, Abu Ghraib, in the American 

courts rather than cooperated with the ICC prosecutor in order to protect its senior 

officials from punishment or to  send them to jail may be for life in prison. 

Fourth: The ICC can take forward steps to develop the current jurisdiction over a 

national of even a non-party country such as the US, if any citizen from a non-party 

country commits a crime against humanity in a party country's territory. Therefore, the 

US government has aimed to immunize US citizens who involved in Iraq war from 

being prosecuted as war criminals despite a large number of reports and certified 

evidence recorder by the international human rights organizations and law firms. 

Fifth: The US administration during the President Bush era was cooperative with the 

ICC only in certain cases where they need the requirements and desire of the US 

international goals and interest. In order to achieve its interests, primarily it went far 

showing strong opposition to the Rome Conference. Furthermore, the US government 

argued that the ICC represents a fundamental break with the past. It has jurisdiction over 

individuals, including elected or appointed government officials, and its judgments may 
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be directly enforced against them, regardless of their own national constitutions or court 

systems. 

In chapter four the thesis achieved its third objective which is analyzing the 

compensation system for those who have suffered from torture and abuse in Iraq in 

terms of filing for compensation suit against the perpetrators as provided by 

international law as well as IHL. 

To achieve the third objective and answer the third question of the study, this chapter 

presented the right to compensation for victims in wars, the principles of compensation 

in international treaties, the principles of compensation in IHL, the weakness of IHL in 

compensation for victims and the compensations for victims by the ICC. 

In the same context, this chapter discussed the compensation for Iraqi victims in Iraq 

war (2003-2012) and analysed the legal ways to compensation for Iraqi victims 

according to IHL and the obstacles faced by the Iraqi victims in claiming for 

compensation after the US and UK occupation of Iraq according to the ICC. 

The thesis found that the basic compensation principles and victims remedy guidelines 

in IHL and the Rome Statute are based on the right of victims who have suffered from 

harm and human rights violation to claim for certain compensation that matches with the 

level of damage. The compensation may include the immediate family or defendants of 

the direct victim and persons who have suffered harm in intervening to assist victims in 

distress or to prevent victimization. 
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The thesis concluded that the international treaties classify five forms of compensations: 

restitution, compensation, rehabilitation, satisfaction, and guarantees of non-repetition. 

The victims of war who suffered from harm and different kinds of damage are entitled to 

compensation according to the international treaties and the UN principles for the right 

to a remedy and they can claim for compensation without the need to prove the unlawful 

acts.  

Furthermore, this chapter showed that the principles and guidelines for compensation are 

found in IHL to ensure human rights protection and compensation to victims of war. The 

Rome Statute incorporates more provisions for compensating victims and adds 

additional details. Meanwhile, the ICC establishes principles relating to compensation 

and reparation to, or in respect of, victims, including restitution, compensation and 

rehabilitation. Article 91 of Additional Protocol I is the bases for compensations for 

victims of war, which establishes a multitude of legally binding and compensation 

enforcement mechanisms, and Article 79 of the Rome Statute organizes the payment of 

compensations to victims of war by establishing a Trust Fund for the benefit of victims 

of crimes within the jurisdiction of the Court, and of the families of such victims. The 

trust fund is the main source to compensate victims of war, and that the Court has all the 

legal powers that entitle victims and their lawyers to submit claims for compensations. 

The findings from chapter four showed that the international community is facing many 

problems and obstacles remedies for Iraqi victims who have faced all kinds of violations 

of human rights during the war in Iraq after the invasion of the US and UK in 2003. 

Despite the international treaties such as IHL and the Rome Statute provide special laws 

for compensation, the US and UK administrations did not pay compensations to Iraqi 
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victims after the invasion in 2003. They only paid to a few case measured by the 

government of the US as negligence and error by its military forces.  

Additionally, the US military officials declared that the families of thousands of Iraqis 

who have been killed or injured at the hands of the US forces would not receive any 

compensation unless they could prove the existence of unambiguous negligence cases of 

or errors on the part of the American soldiers. Therefore, the international treaties and 

the Geneva Conventions provide guarantee in the form of remedies for Iraqis for all 

unlawful acts by the US and UK military forces or impose them to pay compensation for 

Iraqi victims as stated in IHL and the Rome statute because the occupying powers have 

legal obligations towards local people. However, it is left to the US and UK 

governments to decide whether to compensate the Iraqi victims or not. 

It is clear that the international treaties, particularly IHL and Rome Statute, are unable to 

provide compensation for Iraqi victims even though the US forces committed a large 

scale of violation to human rights such as the scandal of "Abu Ghraib" prison that 

occurred in 2004 which the prisoners were left without legal compensations despite the 

shocked images of torture and abuses to human right inside the prison. The thesis 

concludes the negligence of US administration to pay worthy compensation during the 

time of war in Iraq after 2003 is based on national interest only. 

Likewise, the difficulties over compensation are strengthening the Iraqis anger towards 

the US. They demonstrated what happened when the military moved from attack to 

occupation. Restitution was not established after the invasion to restore the Iraqi victims 

to the original situation before the gross violations of IHL occurred.  



  

382 
 

Chapter five discussed the result from the interview with Iraqi lecturers in IL, judges as 

well as Iraqi victims. Different questions associated with research objectives were 

submitted to the interviewees. The interviews involved several translators who worked 

with the US military forces to support the conclusions from the interviews.  

The findings from the interview showed that the US and British military forces were 

responsible for many human rights violations and were involved in all kinds of torture, 

rape and sexual abuses, and use of prohibited weapons. All reported incidents were 

against the humanity in Iraq which breached IHL as defined in the Geneva protocols. 

Findings gathered from the interview have the same conclusion as the literature review 

and reports from international human rights organizations that is the Geneva Protocols 

lack special mechanism in investigation of facts and assessment of evidence on human 

rights violations in conflict areas that requires a strong protection from the international 

community through the Security Council, the domination of the US and UK on the 

decision of Security Council severely affected the creditability of  IHL and the  ICC. 

In addition, this chapter showed that although IHL covers a wide range of human rights 

situations but with regard to an occupying power, IHL still miss as additional definitions 

to empower its provisions to maintain security by means of international law 

enforcement in non-international wars. 

Moreover, it was confirmed that IHL has been breached in many incidents in Iraq 

mainly Article 44 of the Geneva Additional Protocol of 1977 which indicates the 

importance of recognizing civilians as a mandatory requirement and there should be a 

distinction drawn between combatants and non-combatants but many incidents in Iraq 
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took a reverse scenario such as the Fallujah, Al-Mahmudiyah, and Hadithah massacre. 

Fallujah war was a strong evidence of IHL breaching that is Protocol I, Article 75 of the 

Fourth Geneva Convention. The protocols of the Geneva conventions of 1949 and the 

Additional Protocols of 1977 do not indicate any legal consequences on people or states 

that breach IHL. Also, the legal enforcements in all Geneva conventions are absent 

where the control of the actions by occupying power was not clearly defined in all the 

GCs. 

The interviewees revealed that the crimes against humanity were committed by the US 

soldiers in Iraq as defined by the Rome Statute, which include murder, extermination, 

enslavement, deportation or forcible transfer of population, imprisonment, torture, rape, 

sexual slavery, forced prostitution and forced pregnancy only they have also breached 

the ICC Articles 8, 60, 63, 67and 68. 

Finally, that many incidents in Iraq war after the US and UK invasion in 2003 deserved 

specific compensation according to IHL and the Rome Statute. But the victims in Iraq 

were not able to claim for compensation or get payments for the loss or damage in their 

properties. The Iraqi victims were not able to submit their claims to international courts 

or other international legal organizations who can proceed in getting their right, because 

of the main obstacles to achieve justice for them. There were a few cases that the US and 

UK forces have paid the Iraqis compensations but, the amount of was very small and not 

equivalent to the size of crime committed by them.  
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6.2 Recommendations  

Based on the analysis and findings the discussion in the previous chapters the study 

suggested the following legal recommendations for each classification: 

6.2.1 International Humanitarian Law 

1. The need for amendment and additional law in IHL: The IHL needs for special 

article that authorizes that United Nation to bring criminal of war to prosecute war 

criminals who breached IHL without the need for an approval from SC, the aim of 

this amendment is that no criminal is above the law including citizens from the 

members of SC such as the United States and United Kingdom. The result of this 

study showed that certain provisions of IHL should implement new articles best on 

suggestion from well-known organizations in human rights such as Human Rights 

Watch and the ICRC. A resolution for conducting the necessary amendment 

should be adopted by the UN and not the SC in order to provide full protection for 

civilians and non-combatants by all means including the use of military forces to 

stop human rights violation and to protect innocent people from all kinds of torture 

and mass killing. Based on this argument the following recommendations are 

found essential: 

A. There are certain Articles associated with distinguishing between civilians and 

combatants, the amended is an attempt to provide binding rules on all member 

states in the UN and these Articles are found in the Additional Protocol of 

1977 in particular Article 47 which specifies that mercenaries are civilians who 

―take a direct part in the hostilities‖ and are ―motivated to take part in the 
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hostilities essentially by the desire for private gain‖. This Article should add 

binding provision that distinguishes defensive from offensive actions.  

B. Amend the articles associated with women and children. Article 27 stipulates 

that, ―women shall be especially protected against any attack on their honor, in 

particular against rape, enforced prostitution, or any form of indecent assault.‖ 

And it can be found Article in18 of the Geneva Protocol III and Protocol I, 

Articles 12-15. It is suggested to entitle the UN to issue a binding resolution to 

any State that breached IHL, especially the law for protecting children and 

women from hard consequences and tough sanction, or may use military force 

if that State does not comply with the international law.  

C. To implement the provisions of IHL by the UN and not depending on the SC 

to issue binding resolutions to send war criminals for justice in international 

courts. To achieve this goal, the change should be made on Article 96 of the 

Geneva Convention Additional Protocol of 1977 - Treaty relations upon entry 

into force of this Protocol, where clause (a) should be changed to state that 

―the Conventions and this Protocol are brought into force for the authority of 

the UN as a Party to the conflict is binding to the resolution issued by the 

United nations with immediate effect.  

Achieving the above amendments will enable the UN to impose sanctions on any 

country refused to cooperate with the mission of UN to implement IHL because in the 

war in Iraq shows that two member countries of the SC (US and UK) have breached IHL 

and it would be impossible to get approval from these two countries to impose sanctions 

on their countries if waiting a decision from the SC because of Veto right. Otherwise, 
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there is a need to amend the mechanism for deciding resolutions by the SC associated 

with human rights cases, where any resolution associated with a violation to IHL or 

genocides should be adopted according to majority of votes and could not be considered 

void in case one or two members use their veto right to ban a resolution against their 

interest.  

2. Changing the right of Veto: the study suggested that Article 27/2 of the UN 

Charter should be amended to state: ―Decisions of the Security Council on 

procedural matters shall be based on majority of affirmative vote of nine members. 

Veto shall not reject the decision of majority.‖. To eliminate the right to veto in 

deciding any resolution connected with human rights and war crimes by the 

Security Council. The United Nations Security Council "power of veto" has 

become an obstacle in peace making. Although the "power of veto" is not 

explicitly mentioned in the UN Charter, the fact that "substantive" decisions by the 

UNSC require "the concurring votes of the permanent members," means that any 

of those permanent members can prevent the adoption by the Council, of any draft 

resolutions on "substantive" matters.  

There are some pros and cons of associated with veto system and based on them careful 

suggestions are proposed in this study. One of the Cons of Veto requires a general 

agreement to be developed amongst the super power countries: That each of the 

permanent members in the SC has a veto power which means that these nations are 

legally able to reject any resolution issued by the UN for their interest, and it means that, 

every resolution is a result issued by the SC should be subjected to compromise between 

those members which may be a huge obstacle to impose IHL by the international 
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community, despite that one of the  Pros is that the right of Veto is mainly help to keep 

peace in the world of the five members of the SC agreed to do that, the peace resolution 

be the SC can preserve peace too quickly and avoid general chaos in the world. 

However, the veto power by its nature looks to be a deal rather than a mean for solving 

world problems in troubled area of the world. Another Cons of Veto is that it requires 

the agreement of all member, where one of them could oppose the decision of the whole 

international community as in the war of Iraq in 2003, and after this year the 

international community could not send war criminal from US and UK to ICC because 

of the right of Veto against the will of the international community. This is an absolutely 

a challenge on IHL and to preserve peace and protect human rights during the time of 

occupation, there should be a new road for future SC where Veto is not taken by one 

country. Therefore, the study suggests that the decision in the SC should be considered 

based on Veto according to the majority and not relies on one member to reject a 

resolution.  And to some extent, it is suggested that the veto control many areas in the 

world and neglecting the international law which represent a frustration to the people in 

the third world who can‘t see any change on the horizon. 

All of that being said, the biggest "pro" doesn't really have much "con" to it; the veto 

power is what made, and makes, the UN a feasible institution. Without it, the great 

powers don't really have any reason to bind themselves to each other, much less to the 

lesser powers. It ends up being the price you pay for getting everyone to give up a little 

bit of their prized sovereignty and subjecting themselves to a general audience. Based on 

the above analysis the following changes should be considered. 
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A. Article 27/1 of the United Nations Charter should state, ―Each member of the 

Security Council shall have one vote but not veto against affirmative vote of 

majority.‖ Since eliminating the right of Veto in the SC is impossible thus, the 

United Nation should act as an alternative solution for cases similar to Iraq war, 

where it can play a significant role in peace making, if can, a binding resolution to 

punish countries who breach IHL and other laws associated with human rights 

such as the Rome Statute. Also, the United Nations represent the majority of 

international community and any resolution issued by the UN logically reflect the 

interest and will of the whole world unlike the SC which reflect the interest of only 

five member countries.  

B. To conduct Additional Protocols of the GC so that occupation takes more size in 

regulation in IHL and to provide enforcement mechanism in IHL to protect victims 

from military forces of occupied power in time of war. The current protocols do 

not implement legal consequences on occupied people or states that breach IHL, 

where these legal consequences should be decided out of the Security Council. 

Further to the above, the core function of the Security Council should be changed in 

order to prevent certain members from determining the existence of threats to 

international peace and stop the influence of the US and UK on the decision of the 

Council which makes it an obstacle towards the implementation of IHL. Many countries 

lack political determination to take strong action to protect its citizens from torture and 

abuses from foreign countries occupying their territories. IHL should include additional 

binding provisions to entitle states under occupation such as Iraq to submit request for 

international protection from the UN directly without return to the Security Council. 
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6.2.2 The International Criminal Court  

A. The enforcement of ICC 

The ICC needs further enforcement improvement in its provisions as well as criminals 

call procedure in order to impose all criminals of war without exception to go for trials 

in the Court after presenting strong evidences to the SC. A war crime could, however, 

still be established where any weapon is employed in a manner satisfying the elements 

of other war crimes. Therefore, the current ICC should provide its prosecutor an 

authority by the SC to prosecute any person even from the SC if found certified 

evidences against him. The reality shows this proposal is not possible at the current time 

but could be agreed in the future, and if not solved then it represent a clear failure of the 

ICC where the war in Iraq is a good example for that. All State Parties that agree for this 

statute should take all necessary measures to enforce the decision of the ICC and its 

warrants as well as support its mission to bring war criminals to justice. However, the 

US was the only country which refused to sign on the agreement of the Rome Statute. 

Therefore, the independence of the Court from the United Nation Security Council is 

essential which one of the United States‘ greatest objections. It is highly recommended 

that ICC take decide to bring criminals of war without having an approval from the 

Security Council where US Veto could stop any further actions by the court to bring war 

criminals; if the Court was subject to the Security Council‘s permanent members then it 

would not be able to overcome the Veto right of the United States or other members. 

There is a need to develop the Rome Statute through the ICC enforcement mechanisms 

so that the ICC will be able to practice its work completely, in principle, to influence its 

member states to support its work and mission by adding an enforcement mechanism to 
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its decisions that obliges all members and Non-member states should respect its warrants 

and trials. Whereas, if a State Party fails to its obligations with regard to the ICC 

decision, then, the ICC should have support from the Security Council to enforce a State 

to send its citizens who committed crimes against humanity to the court. Building a 

global support to the ICC mission for ensuring international justice regardless of the 

nationality of criminals should be tackled by reputable and trusted international 

organizations. Despite the Court defines Articles 7 and 8, enforced sterilization, or any 

other types of violence such as torture or inhumane treatment, outrages upon personal 

dignity, rape, sexual slavery, enforced prostitution, forced pregnancy and other kinds of 

crimes against humanity constitute a grave breach of the GC and human rights law; but 

further development to the current law is required specially the mechanism of bringing 

criminals to the Court. The reality showed that although the Court has issued arrest 

warrant against war criminals, they are still free until the current time traveling all over 

the world and even the Court is unable to arrest them and bring them to justice. 

B. Entering the Rome Statute for all nations 

The main objection of the US government on Article 8 of the Rome Statute was that the 

court authority should define the crime of aggression it did not accept the definition of 

aggression in this law. The states that signed the agreement of the  Rome Statute need to 

add a clause in Article 5 of the law stating that the Court can prosecute States such as the 

US and UK that show opposition to the aggression classification mentioned in this 

article because the Court shall exercise jurisdiction over the crime of aggression once a 

provision is adopted in accordance with Articles 121 and 123 defining the crime and 

setting out the conditions under which the Court shall exercise jurisdiction with respect 
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to this crime. Such a provision shall be consistent with the relevant provisions of the 

Charter of the UN. The international community through the power and influence of the 

UN can encourage all states in the world to sign the Rome Statute including the United 

States, as it is the only country that refused to sign the agreement because Article 8 

includes the definition of regression due to occupation of other countries. So, if some 

countries such as members in the SC refuse to comply to these resolutions or cooperate 

with the UN on this regard, then the UN has the right to impose economic sanctions on 

the SC members with the support of majority of the world. Through an integrated 

adoption of the Rome Statute, the international community can adhere to its necessities 

and legal provisions, by building wide support around the world to increase reputation of 

the ICC and comply with the ICC's decisions to reduce the risks of future crimes against 

humanity.  

In addition to the above a further development is required to the whole legal system of 

the ICC as well as authorizing the prosecutor of the ICC to conduct meetings with 

witnesses and victims in the country where the crimes against humanity happens and 

execute arrest warrant despite the accused persons are from countries that do not sign on 

of the Rome Statute so that the following amendments on ICC law is found essentials to 

ensure the prosecution of war criminals: 

1. Article 8 (2) (b) of the Rome Statute contains a list of weapons which is prohibited 

in war but there are no regulations on a list of punishments to states breaching this 

law. In addition, cluster weaponries are not included in the list and therefore their 

use does not constitute a war crime under the Rome Statute which gives excuses to 

US using these weapons against civilians in Iraq. 
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2. To amend the Rome Statute in the additional provisions to indicate legal penalties 

on people or states who refuse to go for trial because of unlawful acts and crimes 

against humanity, and these legal penalties should be decided out of the Security 

Council. In particular the ICC Articles 8, 60, 63, 67and 68. 

3. The current legal system of the ICC let the Court make judgment only individuals 

and not on State level. Therefore, it is suggested to amend Articles 6, 7, and 8 to 

provide a precise definition of the offense of genocide committed by a State and 

government. Moreover, the court requires verification of several criteria exist in a 

particular case against humanity as defined by Rome Statutes before an individual 

can be prosecuted by the Court. 

6.2.3 The Compensation for Victims 

The review of literature and reports on the law of compensation and the review of some 

of the most important cases of compensation shows important facts such as the small 

number of amounts have been given to victims in all wars in the last century until the 

current time. After assessment of the reports and papers on files associated with 

compensation files presented to the United Nations, the study recommends the 

following: 

A. The United Nations should mandate lawyers to occupied territory and submit 

reports to high committee in the international organizations in order to certify the 

evidence of damage to people‘s properties and lives because of fighting or 

unlawful acts by the occupying state. It is recommended that states should take 

appropriate steps to ensure, through judicial, administrative, legislative or other 

appropriate means, that when such abuse occur within their territory and/or 
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jurisdiction those affected have access to effective remedy. Based on the findings 

and conclusions in this study the researcher proposes a direct channel for Iraqi 

victims who have suffered from harm and different kinds of damage as defined by 

the international treaties and the UN principles on the right to a remedy so that 

they can submit request for compensation to the UN office without the need to 

prove the unlawful acts and the UN will take the responsibility to follow up 

compensation procedure with the US and UK governments. 

B. The study found that the IHL indicates some rights for a state and its armed forces 

to cause damage to properties if necessary during the time of war, it is suggested to 

clarify the right of damage by occupants so that to eliminate any ambiguity with 

regard to compensation and remedy for damage. This idea is contrary to the main 

principle of human rights that is there is no balance between military necessity and 

human rights. 

C. The Rules of Procedure and Evidence of the ICC should include a broad definition 

of victims, giving standing to all natural and legal persons who have been directly 

or indirectly injured by a crime committed by a convicted person. The study 

suggests to establish a special permanent committee in the United Nations 

connected with ICC on permanent bases with specified number of mandates in 

different areas in the world where conflicts happen and those mandates are elected 

from every continent to represent the interest of the international community, 

where the responsibility of this committee is to decide compensation claims 

received by victims of war or occupation and deduct the amounts from the 

international accounts of the state found responsible on committing crimes against 

humanity and damage the properties of people in an occupied territory.  
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In summary, the above recommendations show the importance of reviewing the IHL law 

as well as the Rome Statute which is the base law of ICC court. The suggestions stated 

in this study confirm the weight of damage on the international law which was done by 

the United States and United Kingdom during the period of occupation to Iraq 2003-

2012. The proposals indicated in this study is mainly focused on the enforcement of the 

international law to protect civilians regardless of the origin of crimes against humanity 

whether these crimes have been committed by citizens from a super power nation like 

U.S and U.K or other nations members in the United Nations. Moreover, the set of 

recommendation of this study clarify the main weakness in IHL law and the ICC law 

that needs for major amendment. 
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APPENDICES 

 

Appendix A 

Interview Questions 

 

1. What are the main principles of IHL that you think have been breached in Iraq after 

the invasion of US and UK in 2003? 

2. Many scholars argue that the war in Iraq after US and UK invasion to Iraq in 2003 

have produced a huge suffering to Iraqi  people and showed the weakness of IHL in 

providing protection to Iraqi victims from hostile actions of occupying troops. In your 

opinion what are the main weaknesses of IHL during the occupation (2003-2012). 

3. What was the main obstacle towards protection of Iraqi according to IHL during the 

war in Iraq between 2003-2012? (In regards to the role of Security Council) 

4. In 2004, many documented cases against US and British officials indicted organized 

torture to Iraqi prisoners in Abu Ghraib prison in Iraq, where violations of human 

rights of prisoners included physical and sexual abuse, mental and physical torture, 

rape, various types of agony means, and murder. In your Opinion, describe and 

identify the weaknesses of International Court of Crimes (ICC) to prosecute US 

officials who were involved in this case. 

5. There are many accusations that the ICC lack jurisdiction power over many 

allegations of IHL violations in Iraq. It is evident that ICC‘s jurisdiction has a limited 
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power against US officials in particular. What are your suggestions to improve the 

current jurisdiction of ICC?  

6. On 2006 the ICC received about 240 communications and reports related to the 

invasion of Iraq since March 2003.These communications and reports alleged that 

many war crimes have been committed by the troops of the US and United Kingdom 

against Iraqi civilians. Please specify under what law of ICC the trial of war criminals 

in Iraq should be conducted? 

7. The compensations for Iraqi victims after the war in 2003 was not fulfilled. How 

Iraqi victims would be able to request for compensation according to IHL? 

8. There are many critics associated with the legitimacy of the invasion of Iraq, most of 

these complains focus on of inability of ICC to control the intention of targeting Iraqi 

civilians by US and British forces and officials without respecting IHL, also there are 

allegations that ICC clearly bias its decision on cases indicate aggressive attacks 

against Iraqi people; inhuman treatment and random killing of Iraqi civilians. Do you 

believe that ICC is independent court? Please elaborate. 
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Appendix B 

Interview Respondents       

 

 
Respondents 
NO 

Occupation Types and date of 
interview 

 
1 

Academic of Public International Law, 
College of Law University of Basra in 
Iraq.  

 
E-mail, September1      
2015 

 
2 

Academic of Public International Law, 
College of Law University of Israa  
College in Iraq.  

 
E-mail, October 24 2015 

 
3 

Academic of Public International Law, 
College of Law University of  Cihan in 
Arbil, Kurdistan, Iraq. 

E-mail, October 19 2015 
 

 
4 

Academic of Public International Law, 
College of Law University of Al Rafidain 

in Iraq. And Adviser in the Iraqi 
parliament 

E-mail, November  8 
2015 

 
5 

Academic of Public International 
Law,College of Law University of 

Mustansiriya in Iraq.and lawyer 
 

E-mail, September 28 
2015 

 

 
6 

 
Translator  / 1 

 
E-mail, October 7 2015. 

 
 
7 

 
Translator /  2 

 
E-mail, October 3 2015. 

 
8 
 
 

 
Judge and legal adviser in the province  

Of Basra in Iraq. 

 
E-mail, November 1 2015 

 
9 

 
Judge Criminal Court Baghdad in Iraq 

 
E-mail,  August  10 2015 

 
10 

 
Judge Criminal Court Baghdad in Iraq 

 
E-mail, September 2 2015 
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11 

 
Judge Criminal Court Baghdad in Iraq 

 
E-mail, October   1 2015. 

 

 
12 

 
Judge Criminal Court Baghdad in Iraq 

 
E-mail, September 1 

2015. 
 

 
13 

 
Victim /1 

 

Face to Face in (UNHCR) 
U.N in the Malaysian 
capital Kuala Lumpur 
October 21 2015. 

 
14 

 
Victim /2 

 

 
E-mail, October 7 2015. 

 

 
15 

 
Victim /3 

 

 
E-mail, September 1 

2015. 
 

 
16 

 
Victim /4 

 

 
Social Media (Skype), 

October 5 2015. 
 

 
17 

 
Victim /5 

 

 
Email, November 10 

2015. 

 
18 

 
Victim /6 

 

 
Email, November 21 

2015. 

 
19 

 
Victim /7 

 

 
E-mail, September 19            

2015. 
 

 
20 

 
Victim /8 

 

Social Media (Skype), 
November 17 2015. 

 

 
21 

 

 
Victim /9 

 

Face to Face in (UNHCR) 
U.N in the Malaysian 
capital Kuala Lumpur 

October 21 2015. 
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      22 

 
 

 
Victim /10 

 

 
Email October 30, 2015. 

 

 
23 

Victim /11 
 

 
Social Media (Skype), 

October 5 2015. 
 

 
24 

 
Victim /12  

 

 
Social Media (Skype), 

December 25  
2015. 

 
25 

 
 

Victim /13 
 

 
Face to Face in (UNHCR) 

U.N in the Malaysian 
capital Kuala Lumpur 

October 21 2015. 
 

26 
 
 

Victim /14 
 

 
Face to Face in (UNHCR) 

U.N in the Malaysian 
capital Kuala Lumpur 

October 21 2015. 
 

27 
 

Victim /15 
 

 
Face to Face in (UNHCR) 

U.N in the Malaysian 
capital Kuala Lumpur 

October 21 2015. 
 

28 
 

Victim /16 
 
 

 
Email  , November 2, 

2015 

 
29 

 
Victim /17 

 

Email  , December 16, 
2015 

 
30 

 
Victim /18 

 

 
Email  , October 10, 2015 

 
31 

 
Victim  /19 

 

 
Email , September 13, 

2015 
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32 

 
Translator/ 3 

 
Email , October 28, 2015 

 
33 

 
Lawyer /1 

 
Email, August 26 2015. 

 

 
34 

 
Lawyer /2 

 
Email August 30 2015. 

 

 
35 

 
Lawyer /3 

 
Email October 22 2015. 

 
36 

 
Lawyer /4 

 
Email September 6 2015. 
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