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ABSTRACT

The primary purpose of economic globalisation is the economic development of the
developing and least-developed countries as well as to facilitate benefits of the home
states. Due to recent economic crisis and negative effects of FDI in various places in
the world, many host states has started to adopt restrictive entry regulation for the
multinational enterprises (MNEs). These regulatory conditions and restrictions differ
between countries, depending on the development goals and objectives of the
respective host states. Accordingly, restrictions on entry and permission imposed by
different host states can be categorised primarily into three groups: (a) Sovereignty,
national interest and security; and foreign ownership; (b) Capitalisation and
performance requirements; (c) Screening of investment proposal and environmental
protection. Due to fierce competition and attracting more foreign investments, host
states like Bangladesh and Malaysia has lax regulatory laws and policies. Even
though FDI has played a key role in the modernisation of Bangladesh and Malaysia’s
economy, there are also negative effects, which are caused due to lack of effective
legislation and control. Similarly, findings of this study shows that BITs and TIPs of
both countries mainly protect foreign investors and lacks specific regulatory
provisions to control them. In this study, six factors: sovereignty, national interest
and security, foreign ownership, capitalisation requirement, performance requirement,
screening of foreign investment and environmental protection has been selected and
discussed in order to regulate FDI during the pre-entry stage. The primary research
question was – to what extent the existing FDI governing laws were comparative at
the pre-entry stage in Bangladesh and Malaysia? In this relation, the existing legal
framework, BITs and TIPs of both countries have been critically evaluated. The
primary research objective was to compare the FDI laws, BITs and TIPs in both
countries. This study adopts qualitative, doctrinal and non-doctrinal legal research
and comparative research methodology. The qualitative and doctrinal aspects are
library-based complemented by ten semi-structured interviews, while the
comparative aspect involves reference to relevant FDI laws of various host states.
The analysis of data employs doctrinal, comparative, thematic, critical and analytical
methods. The findings indicate that the existing legal framework of both Bangladesh
and Malaysia are not completely harmonious in relation to six factors to regulate
foreign investors at the pre-entry stage. Similarly, the BITs and TIPs of both states
mainly protect foreign investors and most of them lack specific provisions to cover
six factors at the pre-entry stage. Based on the findings, this study recommends that
the Government of Bangladesh and Malaysia could consider including these six
factors, either through amending the existing legal framework or the BITs and TIPs.
At the same time, implementation of the legal frameworks must be strengthened
further to ensure that the foreign investors are fulfilling all the requirements at the
pre-entry stage in both countries.

Keywords: Foreign Direct Investment; sovereignty, national interest and security;
capitalisation requirement; performance requirement; screening of
foreign investment; environmental protection.
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ABSTRAK
Tujuan utama globalisasi ekonomi ialah pembangunan ekonomi negara-negara
membangun dan kurang membangun serta memudahkan faedah negara asal.
Disebabkan oleh krisis ekonomi baru-baru ini dan kesan negatif FDI di pelbagai
tempat di dunia, banyak negara tuan rumah telah mula menerima pakai peraturan
kemasukan yang terhad untuk perusahaan multinasional (MNE). Syarat dan sekatan
kawal selia ini berbeza antara negara, bergantung kepada matlamat dan objektif
pembangunan negara tuan rumah masing-masing. Sehubungan itu, sekatan
kemasukan dan kebenaran yang dikenakan oleh negara tuan rumah yang berlainan
boleh dikategorikan terutamanya kepada tiga kumpulan: (a) Kedaulatan, kepentingan
negara dan keselamatan; dan pemilikan asing; (b) Permodalan dan keperluan prestasi;
dan (c) Penapisan cadangan pelaburan dan perlindungan alam sekitar. Disebabkan
oleh persaingan yang sengit dan bagi menarik lebih banyak pelaburan asing, negara
tuan rumah seperti Bangladesh dan Malaysia mempunyai undang-undang dan dasar
kawal selia yang lebih longgar. Walaupun FDI telah memainkan peranan penting
dalam pemodenan Bangladesh dan ekonomi Malaysia, terdapat juga kesan negatif
yang disebabkan oleh kekurangan perundangan dan kawalan yang berkesan. Justeru,
dapatan kajian ini menunjukkan bahawa BIT dan TIP kedua-dua negara memberi
perlindungan terutamanya kepada pelabur asing walau bagaimanapun tidak
mempunyai peruntukan kawal selia yang khusus untuk mengawalnya. Dalam kajian
ini, enam faktor: kedaulatan, kepentingan dan keselamatan negara, pemilikan asing,
keperluan permodalan, keperluan prestasi, penapisan pelaburan asing dan
perlindungan alam sekitar telah dipilih dan dibincangkan untuk mengawal FDI
semasa peringkat pra-kemasukan. Persoalan kajian utama adalah sejauh manakah
perbandingan undang-undang yang mengawal FDI pada peringkat pra-kemasukan di
Bangladesh dan Malaysia? Sehubungan itu, rangka kerja undang-undang sedia ada,
BIT dan TIP kedua-dua negara telah dinilai secara kritikal. Objektif kajian yang
utama adalah untuk membandingkan undang-undang FDI, BIT dan TIP di kedua-dua
negara. Kajian ini merupakan kajian undang-undang kualitatif, doktrin dan bukan
doktrin serta metodologi kajian perbandingan. Aspek kualitatif dan doktrin adalah
berasaskan kajian kepustakaan yang dilengkapi dengan sepuluh temu bual separa
berstruktur, manakala aspek perbandingan melibatkan rujukan kepada undang-
undang FDI yang berkaitan di pelbagai negara tuan rumah. Analisis data
menggunakan kaedah doktrin, perbandingan, tematik, kritis dan analitikal. Dapatan
menunjukkan bahawa rangka kerja undang-undang sedia ada bagi kedua-dua
Bangladesh dan Malaysia tidak sepenuhnya harmoni berhubung dengan enam faktor
untuk mengawal selia pelabur asing pada peringkat pra-kemasukan. Begitu juga, BIT
dan TIP kedua-dua negara terutamanya dalam melindungi pelabur asing
kebanyakannya tidak mempunyai peruntukan khusus untuk meliputi enam faktor
pada peringkat pra-kemasukan. Berdasarkan dapatan kajian, kajian ini
mencadangkan agar Kerajaan Bangladesh dan Malaysia boleh mempertimbangkan
untuk memasukkan enam faktor ini, sama ada melalui pindaan kerangka undang-
undang sedia ada atau BIT dan TIP. Pada masa yang sama, pelaksanaan kerangka
perundangan mesti diperkukuh lagi bagi memastikan pelabur asing memenuhi semua
keperluan pada peringkat pra-kemasukan di kedua-dua negara.

Kata kunci: Pelaburan Langsung Asing; kedaulatan, kepentingan dan keamanan
nasional; keperluan kapitalisasi; syarat prestasi; penyaringan
pelaburan asing; perlindungan alam sekitar.
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CHAPTER ONE

INTRODUCTION

1.1 Introduction

After the Second World War, the developing and least-developed countries (LDCs)

were highly dependent on the developed states for financial aid(s) and loans. In the

current global context, it is the foremost feature of the countries to achieve economic

supremacy in the world; and foreign direct investment (FDI) has emerged as a potent

catalyst of economic development for the LDCs and developing countries.1 The

communist countries maintained that FDI was uniformly injurious for the developing

host countries as it created economic supremacy over them, which would result in

becoming permanently dependent upon capital-exporting developed countries.2 In

contrast, the European Union and the United States of America had a very liberal

attitude towards FDI; and successfully convinced the host states that FDI is

necessary for their economic development.3

When the foreign investors invest in the host state, they have a commitment

(depending on the investments, it could be long/medium/short term) because of their

huge capital investment, purchasing land and other properties. Therefore, FDI

requires permanent special protection under the concerned host countries local laws.

As there was a ferocious contest between the host states to attract more foreign

investments, the liberal attitude of the West gradually spread over the LDCs and the

1 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 3.
2 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 38.
3 Ibid.
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developing host countries.4 During the 1980s, the FDI gained momentum bolstered

by the bigger attractiveness of the idea of monetary liberalism around the globe,

which witnessed international capital movement through FDI.5 The host states

adopted more liberal regulation for FDI by its national laws and policies.6

Economical development of the LDCs or developing states like Bangladesh is mostly

dependent on foreign investment, which remained negligible until 1993 but

afterwards, there has been a fairly high yearly growth of FDI over the past years.7

Bangladesh signed the first bilateral investment treaty (BIT) with the United

Kingdom in 1980;8 and also adopted the Foreign Private Investment (Promotion and

Protection) Act 1980 (FPIA 1980) to attract and regulate foreign investments.9 Since

then, as of July 10, 2020 Bangladesh has signed 31 BITs and four treaties with

investment provisions (TIPs) with different countries and regions; as well as adopted

several other policies and laws regarding foreign investments.10

In Bangladesh, the FDI presents the impact of its contribution to economic

development; and has played a significant role in the modernisation of Bangladesh’s

infrastructure during the last three decades. According to the Bangladesh Bank, gross

4 Karl P. Sauvant, FDI Protectionism is on the Rise (The World Bank, 2009),
http://elibrary.worldbank.org/doi/book/10.1596/1813-9450-5052.
5 Surya P. Subedi, International Investment Law: Reconciling Policy and Practice (Hart Publishing,
2008), 13.
6 Andreas R. Ziehler and Asif H. Qureshi. International Economic Law (Sweet & Maxwell, 2011), 4.
7 Kazi M. Islam, Bangladesh Investment Development Authority (BIDA), accessed December 28,
2018, http://bida.gov.bd.
8 Mukhisa Kituyi, United Nations Conference on Trade and Development (UNCTAD), accessed
December 23, 2018, https://investmentpolicyhub.unctad.org/IIA/country/16/treaty/390.
9 Ibid.
10 A list of BITs and TIPs is attached with the thesis as Appendix C. Ibid.

http://bida.gov.bd
https://investmentpolicyhub.unctad.org/IIA/country/16/treaty/390
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FDI inflows during the fiscal year 2018-19 reached US$3991.49 million; and an

increased by US$953.57 million, compared to the former period.11

However, the United Nations Conference on Trade and Development (UNCTAD's)

World Investment Report 2020 states that in 2018, FDI inflows to Bangladesh was

USD3.6 billion but in 2019 it fell by 56 per cent to USD1.6 billion. Due to the

Covid-19 pandemic, there was a sharp decline of FDI inflows (31.79 per cent

to USD1.15 billion) to Bangladesh in the first half of 2020.12

Bangladesh has adopted the followings in relation to FDI over the years:13

(a) Foreign Private Investment (Promotion and Protection) Act 1980 (FPIA

1980);

(b) Bangladesh Export Processing Zones Authority Act 1980 (BEPZA 1980);

(c) Bangladesh Private Export Processing Zones Authority Act 1996 (BPEPZA

1996);

(d) Bangladesh Economic Zones Act 2010 (BEZA 2010);

(e) National Industrial Policy 2016 (NIP 2016);

(f) Bangladesh Investment Development Authority Act 2016 (BIDA 2016).

The FPIA 1980 is the primary Act, which offers a lawful structure for safeguarding

foreign investments; and also includes equal treatment of local and foreign

investments; fair and equitable treatment; assuring the repatriation of finance;

safeguarding FDI from expropriation, and profit deriving from share disposal. Both

BEPZA 1980 and BPEPZA 1996 propose a safe and advantageous place for MNEs,

with a lot of financial and non-fiscal incentives. In November 2010, the BEZA 2010

11 Fazlul Haque, Bangladesh Bank, accessed July 10, 2020, https://www.bb.org.bd/econdata/fdi.pdf.
12 Ibrahim Hossain, “FDI in Bangladesh falls by 32% in H1 in 2020,” The Dhaka Tribune, October
27, 2020, https://www.dhakatribune.com/business/economy/2020/10/27/fdi-in-bangladesh-falls-by-
32-in-h1-of-2020
13 Kazi M. Islam, Bangladesh Investment Development Authority (BIDA), accessed December 28,
2018, http://bida.gov.bd.

http://bida.gov.bd
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founded the Bangladesh Economic Zones Authority (BEZA) with highest priority to

invite further foreign investments; and to enhance and expand Bangladesh's export to

the globe.

The objectives of the NIP 2016 are: sustainable and comprehensive industrial

development, through the generation of productive employment to generate fresh

businessperson; involving women in the industrialisation progression; worldwide

market linkage formation; and conversion into the mid-income state by 2041. The

BIDA 2016 established the Bangladesh Investment Development Authority (BIDA)

in 2016; and the objective is to encourage FDI in private sectors, discover hindrances

to investment, provide necessary facilities, and establishment of industries.14

In Malaysia, FDI also played a key role since 1960s.15 The FDI inflows in Malaysia

have been on the growing trend since 2001; and it has reached a new high in 2016

with an amount of RM47.0 billion, mostly contributed by Asian region in the

services sector.16 In 2017, FDI inflows were largely channelled in the services sector,

especially in insurance and financial; real estate; information and communication

activities; manufacturing sector; and mining and quarrying sectors.17

In 2019, FDI inflow into Malaysia was MYR3.73 billion and at end of March 2020,

it increased to MYR6.37 billion. However, in Q2 2020 FDI slowed down from

14 Kazi M. Islam, Bangladesh Investment Development Authority (BIDA), accessed December 28,
2018, http://bida.gov.bd.
15 Mohamed Yousop et al., “Foreign Direct Investment Inflows in Malaysia: A Quantitative
Approach,” e-Academia Journal 7, no. 1 (2018): 120-133.
16 Ibid.
17 Mohammad U. Mahidin, Department of Statistics, Malaysia, accessed July 9, 2020,
https://www.dosm.gov.my/v1/index.php?r=column/cthemeByCat&cat=322&bul_id=TENVb0xWNX
FiTnJ4ekk3R2d0NkFkdz09&menu_id=azJjRWpYL0VBYU90TVhpclByWjdMQT09.

http://bida.gov.bd
https://www.dosm.gov.my/v1/index.php?r=column/cthemeByCat&cat=322&bul_id=TENVb0xWNXFiTnJ4ekk3R2d0NkFkdz09&menu_id=azJjRWpYL0VBYU90TVhpclByWjdMQT09
https://www.dosm.gov.my/v1/index.php?r=column/cthemeByCat&cat=322&bul_id=TENVb0xWNXFiTnJ4ekk3R2d0NkFkdz09&menu_id=azJjRWpYL0VBYU90TVhpclByWjdMQT09
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RM6.4 billion to RM2.2 billion in the past period.18 Malaysia has signed its first BIT

with Germany in 1960 and since then, as of July 10, 2020, has signed 71 BITs and 27

TIPs with various regions and states.19 Malaysia has adopted the followings in

relation to FDI:20

(a) Malaysian Investment Development Authority (Incorporation) Act 1965

(MIDA 1965);

(b) Companies Act 2016 (CA 2016);

(c) Industrial Coordination Act 1975 (ICA 1975);

(d) Promotion of Investment Act 1986 (PIA 1986);

(e) Ministerial Functions Act 1969 (MFA 1969);

(f) Countervailing and Anti-Dumping Duties Act 1998 (CADDA 1998);

(g) Safeguards Act 2012 (SA 2012).

The Government of Malaysia under the MIDA 1965 established the Malaysia

Investment Development Authority (MIDA). The primary function of MIDA is to

boost the inflow of FDI and provide supervision to the foreign investors in services,

and manufacturing sectors in Malaysia. Sections 561-579 of the CA 2016 are the

principal law, which governs the entry and practice of the foreign companies in

Malaysia. According to the ICA 1975, the foreign investors must acquire a licence if

the minimum capital is MYR2.5 million or employs at least 75 full-time individual

staff. In order to attract more FDI, the PIA 1986 offers various incentives to the

18 Mohammad U. Mahidin, Department of Statistics, Malaysia, accessed July 9, 2020,
https://www.dosm.gov.my/v1/index.php?r=column/cthemeByCat&cat=322&bul_id=TENVb0xWNX
FiTnJ4ekk3R2d0NkFkdz09&menu_id=azJjRWpYL0VBYU90TVhpclByWjdMQT09.
19 Mukhisa Kituyi, United Nations Conference on Trade and Development (UNCTAD), accessed
December 5, 2018, https://investmentpolicy.unctad.org/international-investment-
agreements/countries/127/malaysia. A list of BITs and TIPs is attached with the thesis as Appendix D.
20 Malaysian Investment Development Authority (MIDA), Laws of Malaysia, accessed January 1,
2019,
http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20327.pdf. This is to be
noted that all these seven Acts are relevant to FDI in Malaysia, which covers both the pre- and post-
entry stages. In this study, the first five Acts shall be discussed as they relate to the pre-entry stage.
Last two Acts are relevant to the post-entry stage, which is outside of the scope of this study.

https://www.dosm.gov.my/v1/index.php?r=column/cthemeByCat&cat=322&bul_id=TENVb0xWNXFiTnJ4ekk3R2d0NkFkdz09&menu_id=azJjRWpYL0VBYU90TVhpclByWjdMQT09
https://www.dosm.gov.my/v1/index.php?r=column/cthemeByCat&cat=322&bul_id=TENVb0xWNXFiTnJ4ekk3R2d0NkFkdz09&menu_id=azJjRWpYL0VBYU90TVhpclByWjdMQT09
https://investmentpolicy.unctad.org/international-investment-agreements/countries/127/malaysia
https://investmentpolicy.unctad.org/international-investment-agreements/countries/127/malaysia
http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20327.pdf
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investors. Moreover, the Government ministries has authority or jurisdiction to

administer investments under the MFA 1969.21

1.2 Problem Statement

The World Trade Organization (WTO)22 replaced the General Agreement on Tariffs

and Trade (GATT)23 in 1995, and provided guidelines on how to regulate FDI in host

states. The primary objective of GATT was the liberalisation of international trade

and that remains the main objective of the WTO regime. The WTO aims to achieve

the liberalisation of trade by these principles: (a) most-favoured-nation treatment

(MFN); (b) national treatment (NT); (c) reciprocity; (d) non-discrimination; and (e)

dispute settlement mechanism.24

In simple terms, the principle of MFN means: “a state receives the same concessions

and privileges on matters, relating to international trade from another state as those,

which that other state provides to a third state”.25 This is a mutual agreement between

the contracting states under the BITs or TIPs. Another primary pillar is the principle

of NT, under which a state party to GATT accords the equal treatment to the goods

21 Malaysian Investment Development Authority (MIDA), Laws of Malaysia, accessed January 1,
2019,
http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20327.pdf. This is to be
noted that all these seven Acts are relevant to FDI in Malaysia, which covers both the pre- and post-
entry stages. In this study, the first five Acts shall be discussed as they relate to the pre-entry stage.
Last two Acts are relevant to the post-entry stage, which is outside of the scope of this study.
22 The World Trade Organization is an intergovernmental organization that regulates and facilitates
international trade between nations. It officially commenced operations on 1 January 1995, pursuant
to the 1994 Marrakesh Agreement, replacing the General Agreement on Tariffs and Trade (GATT),
which was established in 1948.
23 The General Agreement on Tariffs and Trade is a legal agreement between many countries, whose
overall purpose was to promote international trade by reducing or eliminating trade barriers such as
tariffs or quotas.
24 Bernard Hoekman, “The WTO: Functions and Basic Principles,” Development, Trade, and the
WTO: A Handbook. Washington, DC: World Bank (2002): 41-50.
25 Article I of General Agreement on Tariffs and Trade (GATT) 1947.

http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20327.pdf
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of other state parties to the GATT that it accords to goods produced by its own

nationals.26

The principles of reciprocity27; and non-discrimination28 are embodied in these

various provisions of GATT. These principles constitute the bedrock of international

trading relations among nations. The establishment of the much-improved system of

the Dispute Settlement Body (DSB) within the WTO is widely regarded as one of the

most important outcomes of the Uruguay Round in 1994.29

Therefore, following the above-mentioned WTO principles, the LDCs and

developing host countries have liberalised their national laws and policies on FDI.

Due to recent economic crisis and negative effects of FDI in various places in the

world, many host states has started to adopt restrictive entry regulation for the

multinational enterprises (MNEs). These regulatory conditions and restrictions differ

between countries, depending on the development goals and objectives of the

respective host states. Accordingly, restrictions on entry and permission imposed by

different host states can be categorised primarily into three groups: (a) Sovereignty,

national interest and security; and foreign ownership; (b) Capitalisation and

performance requirements; (c) Screening of investment proposal and environmental

protection.

26 Article III of GATT 1947.
27 Reciprocity refers to the practice of exchanging things with others for mutual benefit, especially
privileges granted by one country or organisation to another. See Article XXVIII of GATT 1947.
28 Article XIII of GATT 1947.
29 Article 3 of the Dispute Settlement Understanding (DSU) of the World Trade Organization (WTO).
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However, many host states including WTO members are imposing restrictions on the

inflow and activities of FDI at the pre-entry stage.30 There are certain factors which

are identified from the legislation of different host states, and these are used by them

to regulate and control FDI during the pre-entry stage:31 (a) sovereignty, national

interest and security;32 (b) foreign ownership;33 (c) capitalisation requirement;34 (d)

performance requirement;35 (e) screening of investment proposal;36 and (f)

environmental protection.37 It is very important for Bangladesh and Malaysia to have

30 Antonio Cassese, International Law (Oxford University Press, 2005), 124. During 1990s, the world
was caught up in the vortex of economic liberalisation and privatisation; see also, Diane Coyle, The
Economics of Enough: How to Run the Economy as if the Future Matters (Princeton University Press,
2011).
31 According to Sornarajah, the right of a state to control the entry of foreign investment is unlimited,
as it is a right that flows from sovereignty. Once an alien enters a state both he and his property are
subject to the laws of the host state. This result flows from the fact that foreign investor has
voluntarily subjected himself to the regime of the host state by making entry into it; see
Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 88-116; Brierly suggests that, after entry, the alien is entitled to ‘a certain
standard of decent treatment’. Others have referred to the same idea as an international minimum
standard. The content of that standard is, however, a matter of dispute; see James Leslie Brierly and
Sir Claud Humphrey Meredith Waldock, “The Law of Nations...,” in An Introduction to the
International Law of Peace, ed. Sir Humphrey Waldock (Clarendon Press, 1963), 276.
32 For example, Australia (section 22(2) of the Foreign Acquisitions and Takeovers Regulation 2015).
See Grant L. Reuber, Private Foreign Investment in Development (Oxford, 1973), 16; see also, Oscar
Schashter, “Sharing the World Resources,” in International Law: A Contemporary Perspective, ed.
Richard Falk, Friedrich Kratochwil and Saul H. Mendlovitz (Boulder: Westview Press, 1983), 525-46.
In the United States, for example, FDI in the areas of communication and transport systems, the
exploration of natural and energy resources and the ownership of land are subject to stringent
regulations. See also, Remi J. Turcon, Foreign Direct Investment in the United States. (London: Sweet
& Maxwell, 1993);
33 For example, Canada (section 26(1)(a)–(d) of the Investment Canada Act 1985). See also, Stijn
Claessens et al., “The Separation of Ownership and Control in East Asian Corporations,” Journal of
Financial Economics 58, no. 1-2 (2000): 81-112; Edward O. Herzfeld and Adam Wilson, Joint
Ventures (Briston: Jordans, 1996);
34 For example, China (Article 26 of the Foreign Investment Law of the People’s Republic of China
2015). See Fritz N. Ewang, “An Analysis and Critique of the European Union's Minimum
Capitalisation Requirement,” papers.ssrn.com (2007), SSRN 1015708; see also, Wesley M. Reisman,
“The Breakdown of Control Mechanism in ICSID Arbitration,” Duke Law Journal 89 (1989): 774;
Amco v Indonesia (1983) 223 ILM 354, (1988) 27 ILM 1281.
35 For example, South Korea (Article 7 of the Law on Foreign Investment 1992). See also, Henry E.
Bale, “International Investment Policy: A View from the Private Sector,” in Foreign Direct
Investment in the 1990s: A New Climate in the Third World, ed. Cynthia D. Wallace (Boston:
Martinus Nijhof, 1990);
36 For example, Australia (Article 25(1A) of the Foreign Acquisition and Takeovers Act 1975). See
also, Allard C. Riel et al., “Technology-based Service Proposal Screening and Decision-making
Effectiveness,” Management Decision 49, no. 5 (2011): 762-783; Azinian v Mexico, ICSID Case No.
ARB(AF)/97/2.
37 For example, China (Article 6 of the Environmental Protection Law of the People's Republic of
China 2014). See also, David N. Smith, “Foreign Investment in Natural Resources: What Can Go
wrong,” in Current Developments in International Investment Law, ed. Henry P. Kee et al. (Singapore:
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proper regulation to manage and control these six factors during entry of FDI in

order to protect their national interests and achieving development objectives.

Due to the consequence of the global shift for generous entrance regulations for

increasing foreign investments influx, the significance of entry requirements for an

FDI legal system as vital is gaining acknowledgment in the current period.38 From

the development perspective there are several factors, which need to be considered at

entry stages in the host country; or else it might not be useful for the most wanted

economic objective of the country itself.39 To ensure the affirmative role of FDI in

the economic development of the host state, the regime should have the powers and

rights to control entry of FDI through appropriate legislation, investment and

industrial policies.40

Consequently, the combination of numerous earlier and contemporaneous national

FDI laws and policies of the host states conclude that limitations on entry and

permission can be classified primarily into three groups: (a) sovereignty, national

interest and security, and foreign ownership; (b) capitalisation and performance

requirements; and (c) screening of investment proposal and environmental

protection.41

The pre-entry stage of FDI requires regulations due to the asymmetric fictional

character of the objective priority of the interests between host countries and foreign

Butterworths, 1992); Methanax v United States (2005) 44 ILM 1345; Tecmed v Mexico (2006) 10
ICSID Reports 54.
38 Martin Khor, The Need to Regulate Foreign Investment, Third World Network (2000), accessed
February 27, 2019, http://www.twnside.org.sg/title/mail-cn.htm.
39 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 91.
40 Ibid.
41 Andreas R. Ziegler and Asif H. Qureshi, International Economic Law (Sweet & Maxwell, 2011), 46.
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investors. In most cases, foreign investors intend to gain more mercantile benefits

from their investments, thus if necessary, they do not hesitate to ignore host state’s

economic and social interests, national interest or environment. As developing and

least developed countries like Bangladesh and Malaysia, always desire to have more

FDI, foreign investors use this opportunity to influence host countries laws and

policies in their favor. Thus, host states fails to achieve their development objectives

or goals. In order to protect national interests and sustainable development, host

states like Bangladesh and Malaysia must adopt such regulations and lawful

requirements while considering any FDI proposal at the pre-entry stage that there is

no compromise of their development objectives.

Both Bangladesh and Malaysia have foreign investment laws and policies alongside

a central organisation to administer the entire investment-related activities for

domestic and foreign investors. In this study, it has been examined whether the

regular entry regulatory factors are favourable to the escalation of the development

progression; and how far the administrative organisations has performed as per

existing laws and policies in both countries. Therefore, this study set to address three

main problems during the entry of FDI in both countries as follows:

1.2.1 Sovereignty, National Interest and Security, and Foreign Ownership

1.2.1.1 Lack of Proper Guidelines

Article 145A of the Constitution of the People’s Republic of Bangladesh states:

All treaties with foreign countries shall be submitted to the
President, who shall cause them to be laid before Parliament:
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Provided that any such treaty connected with national security shall
be laid in a secret session of Parliament.42

The wording of Article 145A suggested that the parliamentary members have

authority to consider all kind of investment treaties at their own discretion; however,

it lacked to provide any guidance on what set of issues or factors43 need to be

considered, for protecting the sovereign right in relation to foreign investment.44

Clear guidance is needed because the economic strength of the foreign investors (i.e.

multinational enterprises) and power of the home state quite often influenced

Bangladesh’s economic policy, political situation, development objectives and so

on.45

Section 3 of the FPIA 1980 emerged to be very much suggestive, as well as only

covers the development-oriented issues of foreign investment at the pre-entry stage

in Bangladesh. The language appeared not to be obligation-creating; instead, they

could be used as an instruction to set lenses to approve the FDI, to achieve

development purposes.46

1.2.1.2 Lack of Comprehensive Regulations

42 Anisul Haq, Ministry of Law, accessed February 27, 2019,
http://bdlaws.minlaw.gov.bd/pdf_part.php?id=367.
43 For example, in Australia Section 22(2) of the Foreign Acquisitions and Takeovers Regulation 2015
empowers the Treasurer with broad discretion to apply ‘national-interest test’ to block any FDI
proposal, which goes against the national interest and security. The Treasure considers sovereignty,
national security, competition, Australian Government Policies, impact on the Australian economy
and community and investor character.
44 Mohammad A. Kafi et al., “Foreign Direct Investment in Bangladesh: Problems and Prospects,”
Journal of Nepalese Business Studies 4, no. 1 (2007): 47-61.
45 Mohammad A. Kafi et al., “Foreign Direct Investment in Bangladesh: Problems and Prospects,”
Journal of Nepalese Business Studies 4, no. 1 (2007): 47-61.
46 Ibid.
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The NIP 2016 reserved only four sectors47 absolutely for public investment, and due

to national security grounds set aside of private and domestic foreign ownership.

There were 22 ‘regulated industries’48 as mentioned in the NIP 2016 that went

through the two-stage approval process, and required receiving express approval

from the ministry concerned. These ‘regulated industries’ considered being

potentially dangerous for human physical condition and environment; however, the

NIP 2016 lacked to have any comprehensive regulation and strategy on how to

control these sectors.49

The NIP 2016 allowed foreigners to have up to 100 per cent participation without

any condition and therefore, lacked to impose any restriction on equity participation.

There are many multinational enterprises (MNEs) in Bangladesh, which had 100 per

cent equity participation and as export-oriented companies enjoyed local incentives;

however, there is no restriction to sell their goods in the domestic markets,

consequently affected domestic producers in Bangladesh.50 The domestic industries

(small and medium) were not capable to compete with the mighty multinational

companies in the local market; as a result, failed to contribute to the economy.51

1.2.1.3 Lack of Protection of Malay Sovereignty

China’s ‘One Belt, One Road’ was likely to diversify into more sectors in Malaysia,

comparing to the present emphasis on property and infrastructure development

47 These are: (a) arms, ammunitions and other defence equipment and machinery; (b) production of
nuclear energy; (c) forest plantation and mechanized extraction within the bounds of reserve forests;
(d) security printing (currency notes) and minting.
48 See the National Industrial Policy 2016 (Bangladesh).
49 Ronju Ahammad et al., “Recent Trends of Forest Cover Change and Ecosystem Services in Eastern
Upland Region of Bangladesh,” Science of the Total Environment 647 (2019): 379-389.
50 For example, products of Unilever are available in local market. See further, Mohammad O. Faruk,
“The Effect of FDI to Accelerate the Economic Growth of Bangladesh and Some Problems and
Prospects of FDI,” Asian Business Review 2, no. 2 (2015): 37-43.
51 Ibid.
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projects.52 This had raised the concern of ‘Malay sovereignty’ about how Chinese

investments53 would influence the socio-cultural and demographic changes, for

instances, Forest City (Johor); the Ramsar (wetlands) sites; mangroves; ocean

creatures; fishing business; and domestic estate marketplace.54

Another sovereignty issue in Malaysia was monitored under section 433B of the

National Land Code (Amendment) Act 2016 regarding ownership of overseas real

estate and land. According to the Act, the State Governments and their agencies

should exercise the given authority for the foremost welfare of the citizens. The

existing laws must protect the sovereignty of the Malays and safeguard their land

possession; otherwise, their property and and ownership would consequently be

threatened. As a result, it would be very expensive and difficult for the lower-income

home buyers to purchase any property.55

1.2.1.4 Lack of Specific Provisions

The MIDA 1965 allowed FDI only in the manufacturing and service sectors but

lacked any specific provision, which empowered the Authority to prohibit or restrict

any FDI proposal at the entry-level, considering national interest and security.56

Section 4A of the PIA 1986 required the Minister to consider “any activity or

52 Denis Hew, “The Malaysian Economy: Developments and Challenges,” Southeast Asian Affairs
(2018): 207-222; see also, Julia Goh, UOB Kay Hian Malaysia Research economist, accessed
December 30, 2018, http://www.mida.gov.my/home/5378.
53 It is to be noted that ASEAN-China and ASEAN-Hong Kong-China FTA has no specific reference
to protect the sovereignty of Malaysia. Mukhisa Kituyi, United Nations Conference on Trade and
Development (UNCTAD), accessed December 12, 2018,
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127#iiaInnerMenu.
54 Yeah K. Leng, Sunway University Business School, accessed December 30, 2018,
http://www.mida.gov.my/home/5378/news/broader-china-investments/.
55 Boo C. Hau, “Will China’s Investments Affect Malaysia’s ‘Sovereignty’?,” Malaysiakini,
December 30, 2018, https://www.malaysiakini.com/news/375640; see also, Peter Egger and Hannes
Winner, “Evidence on Corruption as an Incentive for Foreign Direct Investment,” European Journal
of Political Economy 21, no. 4 (2005): 932-952.
56 Azman Mahmud, Malaysian Investment Development Authority (MIDA), accessed January 1, 2019,
http://www.mida.gov.my/home/general-guidelines-&-facilities/posts/.

https://investmentpolicyhub.unctad.org/IIA/CountryBits/127
http://www.mida.gov.my/home/5378/news/broader-china-investments/
https://www.malaysiakini.com/a?language=en&q=Dr%20Boo%20Cheng%20Hau
https://www.malaysiakini.com/news/375640
http://www.mida.gov.my/home/general-guidelines-&-facilities/posts/


14

product, which was of national and strategic importance to Malaysia” on a case-to-

case basis. Section 4 allowed the Minister to determine the promoted activities and

promoted products; and section 4(3) provided a ‘consideration list’, which the

Minister might take into account but he could decide as he might deem fit.57 The

wordings of these sections appeared not to be creating any legal obligation; rather

could be used as a mere guideline while considering any FDI.58

The ICA 1975 required a licence to be obtained for manufacturing products and

before issuing any licence; the licencing officer should consider national, economic

and social objectives.59 Section 4(4) empowered the officer to impose conditions as

such as he determines. In the Act, in case of revocation of licence, generally, there is

no provision for review, because the state officer has complete privileges and

discretion.60

1.2.1.5 Failure of ‘Bumiputera policy’

According to the ‘Bumiputera policy’, foreign investors were limited to a proportion

of the shareholdings, and also required their companies to reconstitute in harmony

with specific ethnic quotas for all Malays.61 In doing so, the Government policies

required public listed companies (PLCs) to reserve 30 per cent equity for

Bumiputeras; companies that submitted bids for Government projects must be

57 Malaysian Investment Development Authority (MIDA), Laws of Malaysia, accessed January 1,
2019, http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20327.pdf.
58 Jonathan H. Ping, Middle Power Statecraft: Indonesia, Malaysia and the Asia-Pacific (Routledge,
2017), 34-37.
59 Ministry of Trade and Industry, Laws of Malaysia, accessed January 1, 2019,
http://grp.miti.gov.my/mitigrp/resources/Public%20Consultation/Industrial_Coordination_Act_1975_-
_Act_156.pdf
60 Murphyores Ltd v The Commonwealth (1976) 136 CLR 1. See also, Muthucumaraswamy
Sornarajah, The International Law on Foreign Investment (Cambridge University Press, 2017), 402;
61 Reuveny Rafael and Quan Li, “Economic Openness, Democracy and Income Inequality: An
Empirical Analysis,” Comparative Political Studies 36, no. 5 (2003): 575-602.

http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20327.pdf
http://grp.miti.gov.my/miti-grp/resources/Public%20Consultation/Industrial_Coordination_Act_1975_-_Act_156.pdf
http://grp.miti.gov.my/miti-grp/resources/Public%20Consultation/Industrial_Coordination_Act_1975_-_Act_156.pdf
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Bumiputera-owned; companies must provide discounts to the Bumiputeras for real

estate and automobile purchases; companies must set aside a set amount of lots for

Bumiputeras in housing projects and so on. These policies were discouraging the

foreign investors to invest in Malaysia, as their intention is to maximise the profit

level.62 The single macro equity target is, therefore, not only incongruous, but also

outdated. Malaysia will do better to give the issue a thoughtful revisit, and a

thorough reset.63

Moreover, the Ministry of Trade and Industry disbursed the equity of the publicly

listed companies to the Bumiputeras with substantial discounts, but they immediately

sold their venture to the companies. As a result, even though Malays had larger share

in the economy but failed to meet the 30 per cent target.64 After reviewing the

National Economic Policy conducted by the Government, it appeared that even

though the inequality of income of the Malays were reduced but the overall corporate

ownership targets were not met.65

1.2.2 Capitalisation and Performance Requirements

1.2.2.1 Lack of Specific Provisions

It has been observed in Bangladesh that the foreign investors invested their capital to

establish a project but thereafter, they applied for a loan with a low rate of interest

62 Mohamed Akhtaruddin and Mohammad Hossain, “Investment Opportunity Set, Ownership Control
and Voluntary Disclosures in Malaysia,” JOAAG 3, no. 2 (2008); see further, Muthucumaraswamy
Sornarajah, Law of International Joint Ventures (Longman, 1992).
63 Lee Hwok Aun, “Malaysia’s New Economic Policy and the 30% Bumiputera Equity Target: Time
for a Revisit and a Reset”, Yusof Ishak Institute, March 25, 2021, https://www.iseas.edu.sg/wp-
content/uploads/2021/03/ISEAS_Perspective_2021_36.pdf.
64 Michael Shari, “Mahathir's Change of Heart?,” Business Week, December 31, 2005,
https://www.bloomberg.com/bw/magazine/content/02_30/b3793090.htm.
65 Zainal A. Yusof and Deepak Bhattasali, “Economic Growth and Development in Malaysia: Policy
Making and Leadership,” The International Bank for Reconstruction and Development/The World
Bank (2008).

https://www.iseas.edu.sg/wp-content/uploads/2021/03/ISEAS_Perspective_2021_36.pdf.
https://www.iseas.edu.sg/wp-content/uploads/2021/03/ISEAS_Perspective_2021_36.pdf.
http://www.businessweek.com/magazine/content/02_30/b3793090.htm
https://en.wikipedia.org/wiki/Business_Week
https://www.bloomberg.com/bw/magazine/content/02_30/b3793090.htm.
http://siteresources.worldbank.org/EXTPREMNET/Resources/489960-1338997241035/Growth_Commission_Working_Paper_27_Economic_Growth_Development_Malaysia_Policy_Making_Leadership.pdf
http://siteresources.worldbank.org/EXTPREMNET/Resources/489960-1338997241035/Growth_Commission_Working_Paper_27_Economic_Growth_Development_Malaysia_Policy_Making_Leadership.pdf
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from the local commercial bank. It meant they were not bringing any further capital

from their home country, instead of raised capital locally through their local partner;

as a result, Bangladesh has suffered from a shortage of foreign currency.66 In any

joint-venture project, the foreign investors were only required to declare the sum they

had invested, and obtained the certificate from the Bangladesh Bank.67 The FPIA

1980 or NIP 2016 lacked provisions that would inflict any such condition regarding

limitations of foreign capitalisation; even BITs had no focus on such requirements.68

The FPIA 1980 lacked provision that would impose any obligation on foreign

investors to use local raw materials, employing local human resources, transferring

technology, export and so on.69 The foreign investors were free to choose between

local and imported raw materials in terms of competitive price; thus locally produced

raw materials remained unused. Similarly, foreign investors were not required to

engage local people, in fact, they could bring a foreign professional with a 50 per

cent tax exemption; and also received work permit without any restriction.70 These

kinds of policies contradicted with the development objectives in section 3(1) of the

FPIA 1980. The Science and Technology Policy 198671 emphasised that the foreign

investors should bring or transfer their technology into Bangladesh but it lacked any

specific provision to compel the foreign investors to accelerate the transfer.

66 Mohammad O. Faruk, “The Effect of FDI to Accelerate the Economic Growth of Bangladesh and
Some Problems and Prospects of FDI,” Asian Business Review 2, no. 2 (2015): 37-43.
67 Mustafa Kamal, Ministry of Finance, accessed December 23, 2018,
https://mof.portal.gov.bd/sites/default/files/files/mof.portal.gov.bd/page/e8bc0eaa_463d_4cf9_b3be_2
6ab70a32a47/Ch-08%20(English-2017)_Final.pdf.
68 Mohammad N. Nakib, Regulating Foreign Direct Investment for Development: Bangladesh in
Context (Macquarie University, 2014), 71.
69 Kazi A. Islam, “Foreign Direct Investment (FDI) in Bangladesh: Prospects and Challenges and Its
Impact on Economy,” Asian Business Review 4, no. 1 (2015): 24-36.
70 Kazi A. Islam, “Foreign Direct Investment (FDI) in Bangladesh: Prospects and Challenges and Its
Impact on Economy,” Asian Business Review 4, no. 1 (2015): 24-36.
71 Abdul Jabbar, Ministry of Science and Technology, accessed December 29, 2018,
https://most.portal.gov.bd/sites/default/files/files/most.portal.gov.bd/policies/2303afd3_6664_4a38_9
57epdf.

https://mof.portal.gov.bd/sites/default/files/files/mof.portal.gov.bd/page/e8bc0eaa_463d_4cf9_b3be_26ab70a32a47/Ch-08%20(English-2017)_Final.pdf
https://mof.portal.gov.bd/sites/default/files/files/mof.portal.gov.bd/page/e8bc0eaa_463d_4cf9_b3be_26ab70a32a47/Ch-08%20(English-2017)_Final.pdf
https://most.portal.gov.bd/sites/default/files/files/most.portal.gov.bd/policies/2303afd3_6664_4a38_957e_6e35f1d7f0bf/National%20Science%20&%20Technology%20Policy%20-%202011%20%20English.pdf
https://most.portal.gov.bd/sites/default/files/files/most.portal.gov.bd/policies/2303afd3_6664_4a38_957e_6e35f1d7f0bf/National%20Science%20&%20Technology%20Policy%20-%202011%20%20English.pdf
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1.2.2.2 Lack of Proper Regulations

In Malaysia, if any company wants to be listed in the Main Market, it must provide a

minimum of RM6 million profit after tax (PAT) in the latest full financial year; and a

profit figure and uninterrupted PAT, or PAT of three to five full financial years, with

an aggregate of a minimum of RM20 million.72 Additionally, the company must

comply with the ‘Market Capitalisation Test’73; and the ‘Infrastructure Project

Corporation Test’74. However, there is no need for any company to fulfil minimum

profit requirements or operating track record for listing in the ACE Market.75

According to the Malaysian Companies Act 2016 (CA 2016), there was no minimum

paid-up capital requirement to setup a company in Malaysia. It meant the

Government could not require any foreign investor to bring in a specific proportion,

or all of the money to overcome the shortage of foreign currency, and solving

balance of problem issue.76 However, nearly all Government organisations, financial

72 Muhamad Umar, Bursa Malaysia, accessed January 12, 2019,
http://www.bursamalaysia.com/market/regulation/rules/listing-requirements/main-market/listing-
requirements.
73 The company must be able to offer a minimum of RM500 million totals in market capitalisation
once it went public; and incorporated and generated operating revenue of one full financial year
before submission for listing. Ibid.
74 The company is required to show that it had the ability and right to construct an
infrastructure project in or outside of the country with a minimum of RM500 million in project cost.
Ibid.
75 The ACE Market that stands for ‘Access, Certainty, Efficiency’, is actually the new name for the
formerly known MESDAQ (Malaysian Exchange of Securities Dealing and Automated Quotation)
market. MESDAQ came into existence in 1997 when it was the home of mainly technological stocks
and today the ACE Market under Bursa Malaysia replaces it. The ACE Market was derived together
with the unification of the Main and Second Board into the Main Market of Bursa Malaysia in 2009.
See Mike Hayden, The Difference Between the MAIN, ACE and LEAP Markets in Bursa Malaysia,
accessed July 10, 2020, https://www.fortune.my/the-difference-between-the-main-ace-and-leap-
markets-in-bursa- malaysia.htm. In Bangladesh, a public limited company whose paid-up capital
exceeds Tk 50 crore must apply to the commission for making an issue of capital through public
offering to the extent prescribed by the commission from time to time. If it has not yet commenced its
commercial operation, the company must submit such an application with the BSEC within three
years of the commencement of its commercial operation.
76 Muhamad Syafiq Salim et al., “The Factors Impacted to Local Contractor from Foreign Direct
Investment in Advancing Economic Hub Development in Iskandar Malaysia,” IOP Conference Series:
Earth and Environmental Science 143, no. 1 (2018): 012034. Moreover, the BITs and MIAs of
Malaysia has no specific reference to capitalisation requirement, see Mukhisa Kituyi, United Nations

https://www.fortune.my/the-difference-between-the-main-ace-and-leap-markets-in-bursa-%20malaysia.htm
https://www.fortune.my/the-difference-between-the-main-ace-and-leap-markets-in-bursa-%20malaysia.htm
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institution, or other institutions required that a corporation should have met a

minimal sum to be considered for any loan application; licence; tender; or any

business transaction. For example, the Malaysian Immigration Department required

minimal amount of RM500,000 for a foreign company to make a visa application;

but the existing CA 2016 or the MIDA 1965 lacked specific provision in this

regard.77

It was reported that few foreign companies had opened a bank account without

actually transferring the paid-up capital into the bank with the help of officers (due to

a personal relationship or offering bribe).78 Therefore, if the foreign investors were

not prevented to raise capital in the domestic markets; local savings of Malaysia

would be absorbed in order to serve the benefit of foreign investors. In contrast, this

local savings could be utilised for the upcoming domestic or home-grown projects,

which would ultimately be beneficial to Malaysia. As a result, an acknowledged

benefit of FDI, which led to the capital inflows from the home state into Malaysia

would be nullified.79

In the individual manufacturing licences of foreign and local investors, the

performance requirements were usually written, which depended on the Minister as

he deemed fit.80 Section 4 of the PIA 1986 gave the Minister complete jurisdiction to

Conference on Trade and Development (UNCTAD), accessed January 5, 2019,
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127#iiaInnerMenu.
77 Kalim Siddiqui and Phil Armstrong, “Capital Control Reconsidered: Financialisation and Economic
Policy,” International Review of Applied Economics 32, no. 6 (2018): 713-731; see also, Amco v
Indonesia (1983) ILM 354; (1988) 27 ILM 1281.
78 Intan Nabilaa, Issues to Setup a Business in Malaysia for Foreigner-Immigration and Visa Issues,
accessed January 5, 2019, https://fareezlaw.com/blog/foreign-founders-incorporation-immigration-
visa-issues/.
79 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 108-110.
80 Prema-chandra Athukorala and Suresh Narayanan, “Economic Corridors and Regional
Development: The Malaysian Experience,” World Development 106 (2018): 1-14.

https://investmentpolicyhub.unctad.org/IIA/CountryBits/127
https://fareezlaw.com/blog/foreign-founders-incorporation-immigration-visa-issues/
https://fareezlaw.com/blog/foreign-founders-incorporation-immigration-visa-issues/
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issue licence, set the criteria to be fulfilled, withdrawal or cancellation of such

licence; thus, left the door open for committing corruption or being biased for

political reasons.81 This Act also lacked any specific provision regarding punishment

if the Minister were being found guilty of any wrongdoing.82

1.2.2.3 Conflict with WTO Principles

Another difficulty was when after entry into Malaysia, foreign investors failed to

keep their export or other performance commitments. In such circumstances, if the

Government decided to terminate the foreign investment to protect the local market,

then it would easily raise the question of discrimination between foreign and local

investors. The foreign investors could file a case based on national treatment (NT)

principle of WTO and claim for compensation. The reason is the BITs and MIAs

signed by Malaysia guaranteed absolute NT to the foreign investors even at the pre-

entry stage.83

Furthermore, Malaysia as a member of the WTO, was subject to obligations set forth

by the Agreement on Trade-Related Investment Measures (TRIMs),84 which

81 Azman Mahmud, Malaysian Investment Development Authority (MIDA), accessed January 2, 2019,
http://www.mida.gov.my/home/promoted-activities-and-products-for-manufacturing-sector/posts/.
82 According to Webster, the multinational companies are more likely to pay bribes than domestic
firms to make secret deal with the politicians or Government officials to expand their benefit or cover
up their violations in the host state. See Allan Webster and Jenifer Piesse, “Are Foreign-Owned Firms
More Likely to Pay Bribes than Domestic Ones? Evidence from Emerging Markets,” World
Development 101 (2018): 142-161. In October 2018, 10 high top management officials were arrested
for corruption by the MACC; see Malaysian Anti-Corruption Commission, Statistics on Arrests,
accessed January 18, 2019, https://www.sprm.gov.my/index.php/en/enforcement/statistics-on-
arrests?id=2587.
83 For examples, Malaysia-UK BIT, Malaysia-Denmark BIT, Malaysia-Australia FTA, Malaysia-New
Zealand FTA etc. See United Nations Conference on Trade and Development (UNCTAD), Malaysia
BITs, accessed July 10, 2020, https://investmentpolicy.unctad.org/international-investment-
agreements/countries/127/malaysia.
84 The Agreement on Trade-Related Investment Measures (TRIMs) negotiated during the Uruguay
Round in 1994 and came into force in 1995, applies only to measures that affect trade in goods.
Recognising that certain investment measures can have trade-restrictive and distorting effects, it states
that no Member shall apply a measure that is prohibited by the provisions of the General Agreement
on Tariffs and Trade (GATT) Article III (national treatment) or Article XI (quantitative restrictions).

http://www.mida.gov.my/home/promoted-activities-and-products-for-manufacturing-sector/posts/
https://investmentpolicy.unctad.org/international-investment-agreements/countries/127/malaysia
https://investmentpolicy.unctad.org/international-investment-agreements/countries/127/malaysia
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prohibited performance requirements. For examples, the Japan-Malaysia EPA,

Malaysia-Australia FTA, Malaysia-New Zealand FTA incorporated TRIMs’

prohibitions of performance requirements by reference;85 but in contrast, section 4 of

the PIA 1986 had provisions for performance requirements, thus, a conflicting

situation existed.86

1.2.3 Screening of Investment Proposal and Environmental Protection

1.2.3.1 Lack of Proper Guidelines

Bangladesh had an ‘open door policy’ in allowing FDI, which were primarily limited

to a simple registration procedure after carrying out the incorporation process under

the Bangladeshi Companies Act 1994.87 There was no policy guideline adopted by

the BIDA in uniformity with directives as mentioned in section 3 of the FPIA 1980;

in fact, it did not uphold any screening process essential to scrutinise the

developmental feasibility of an FDI proposal in its integrity. Moreover, comparing to

the existing legal and policy regimes of entry prerequisite around the world, it also

in-consistent with the international standards.88 Its task was restricted to registration

The rules that are applicable to the domestic regulations a country applies to foreign investors, often
as part of an industrial policy. The agreement was agreed upon by all members of the World Trade
Organization. Trade-Related Investment Measures is one of the four principal legal agreements of
the WTO trade treaty. See Roberto Azevedo, World Trade Organisation, accessed January 18, 2019,
https://www.wto.org/english/tratop_e/invest_e/trims_e.htm
85 The Japan-Malaysia EPA, Malaysia-Australia FTA, Malaysia-New Zealand FTA are available at
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127#iiaInnerMenu, accessed December 14,
2018.
86 Wenhua Shan, The Legal Protection of Foreign Investment: A Comparative Study (Hart Publishing,
2012), 124.
87 Mohammed E. Hussain and Mahfuzul Haque, “Foreign Direct Investment, Trade, and Economic
Growth: An Empirical Analysis of Bangladesh,” Economies 4, no. 2 (2016): 7.
88 Aminul Islam, “Foreign Direct Investment (FDI) in Bangladesh: Prospects and Challenges and Its
Impact on Economy,” Asian Business Review 4, no. 1 (2015): 24-36.

https://en.wikipedia.org/wiki/Investor
https://en.wikipedia.org/wiki/Industrial_policy
https://en.wikipedia.org/wiki/WTO_accession_and_membership
https://en.wikipedia.org/wiki/World_Trade_Organization
https://en.wikipedia.org/wiki/World_Trade_Organization
https://en.wikipedia.org/wiki/WTO
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127
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and fulfillment of a few procedural requirements, for this reason, it could be related

to any economic matter in part but not in full.89

1.2.3.2 Lack of Specific Provisions

In Bangladesh, there were many MNEs that brought banned or out-dated

technologies from their home countries, as a result, damaged the environment

significantly.90 Like many host states, the FPIA 1980 did not require an

environmental condition as an entry prerequisite for foreign investment.91 In order to

acquire an environmental clearance certificate from the Department of Environment

(DoE), section 12 of the Bangladesh Environment Conservation Act 1995 simply

required investors to give an ‘Environmental Impact Assessment Report’.92

Moreover, apart from Bangladesh-Denmark BIT, Bangladesh-Turkey BIT, and

Bangladesh-U.A.E. BIT; other BITs or TIPs did not impose any obligation on

foreign investors to abstain from environmental degradation.93 Therefore, in recent

years the initiation of an environmental obligation as an entry requirement was

increasing anxiety, due to the incidents of negative environmental performance by

the MNEs.94

1.2.3.3 Lack of Transparency

89 Kazi M. Islam, Bangladesh Investment Development Authority (BIDA), accessed December 25,
2018, http://bida.gov.bd/?page_id=1384.
90 Joynal Abdin, “Foreign Direct Investment (FDI) in Bangladesh: Trends, Challenges, and
Recommendations,” International Journal of Sustainable Economies Management 4, no. 2 (2015):
36-45.
91 Ibid. Countries such as Australia (Part 3 of the Environment Protection and Biodiversity
Conservation Act 1999); and China (Article 6 of the Environmental Protection Law of the People’s
Republic of China 2014) impose an environmental requirement as a pre-entry condition.
92 Guy Ryder, International Labour Organisation, accessed December 30, 2018,
http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=87960.
93 Bangladesh signed BITs and MIAs are available at UNCTAD, BITs, accessed December 14, 2018,
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127#iiaInnerMenu.
94 Mohammad W. Alam and Xu Xiangmin, “Marine Pollution Prevention in Bangladesh: A Way
Forward for Implement Comprehensive National Legal Framework,” Thalassas: An International
Journal of Marine Sciences (2018): 1-11.

http://bida.gov.bd/?page_id=1384
http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=87960
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127
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The Malaysian Government had the authority to review and approve all domestic and

foreign investments to assess whether the proposed FDI met the economic goals;

potential impact on the local economy; requirements for the different incentives that

are obtainable in specific regions and sectors.95 Delays and lack of transparency in

the Malaysian Government’s review and decision-making process had been

reported.96 The foreign-owned pharmaceutical companies claimed that they offered

lower price for more effective medicines but lost bids against ethnic Malay-owned

companies. Moreover, it was a recurring concern of the proper implementation of the

rules on Government procurement contracts.97

1.2.3.4 Lack of International Standards

The foreign investors were mainly concerned to maximise their profit and take less

care about the degradation of the environment, for example – dumping of hazardous

waste by Asia Rare Earths, which is a subsidiary of Mitsubishi in Malaysia.98 During

the last decade, projects such as Kuala Lumpur Outer Ring Road, Bakun Dam,

Forest Plantation Development, Pan Borneo Highway, Empire Residence

Development had created controversies and completed with the sacrificing of the

natural forest.99

During the screening of investment, the relevant authority studied the impact of the

FDI on the environment before giving permission for the entry of the FDI. The

95 Azman Mahmud, Malaysian Investment Development Authority (MIDA), accessed January 2, 2019,
http://www.mida.gov.my/home/promoted-activities-and-products-for-manufacturing-sector/posts/.
96 Clayton Hays, U. S. Department of State (Bureau of Economic and Business Affairs), accessed July
6, 2019, https://www.state.gov/e/eb/rls/othr/ics/2016/eap/254293.htm#5performance.
97 Ibid.
98 Hidir Reduan, “New Law being Prepared to Deal with New Environmental Complexity,” The
Straits Times, January 18, 2019, https://www.nst.com.my/news/nation/2017/11/301179/new-law-
being-prepared-deal-new-environmental-complexity-doe.
99 Howard Frumkin, Environmental Health: From Global to Local (John Wiley and Sons, 2016), 45-
53.

http://www.mida.gov.my/home/promoted-activities-and-products-for-manufacturing-sector/posts/
https://www.state.gov/e/eb/rls/othr/ics/2016/eap/254293.htm
https://www.nst.com.my/news/nation/2017/11/301179/new-law-being-prepared-deal-new-environmental-complexity-doe
https://www.nst.com.my/news/nation/2017/11/301179/new-law-being-prepared-deal-new-environmental-complexity-doe
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authority could refuse permission if the effects of FDI on the environment were too

serious; however, arguably, Malaysian environmental standards are not high like

many developed countries.100 When there was a clear conflict between FDI and the

environmental protection, if the Government interferes, then it would be difficult to

determine their motive behind such interference. The foreign investors might claim

that such type of interference by the Government was a protective measure in order

to keep them away in the economy.101

After granting permission of entry, if the authority interfered with the operation of

business to protect the environment, then it became more problematic. The reason is

the authority must have principle reason to support such interference, and also the

weight of rhetoric.102 The Environmental Quality Act 1974 seemed inadequate to

dealing with these complex and new environmental matters; as well as, it lacked any

specific provision regarding sustainable development.103 Moreover, apart from

Malaysia-Germany BIT, other BITs signed by Malaysia lacked any specific

reference to environmental protection.104

Therefore, as could be seen from the above discussion that there was ample scope for

a proper analysis, or assessment of the total legal system of foreign investments in

Bangladesh and Malaysia at the pre-entry stage; to explore further ‘the strength and

100 Maizatun Mustafa et al., “Progression of Policies and Laws Towards Addressing Climate Change
and Sustainability Issues: Recent Initiatives from Malaysia,” Human and Environmental Security in
the Era of Global Risks (2019): 133-147.
101 Metalclad v Mexico (2000) 5 ICSID Reports 209; Santa Elena v Costa Rica (2000) 39 ILM 317;
Tecmed v Mexico (2006) 10 ICSID Reports 54; S. D. Myers v Canada (2000) 40 ILM 1408.
102Methanex v United States (2005) 44 ILM 1345.
103 Abdull H. Embong, Environmental Justice in Malaysia: Issues and Challenges, accessed December
12, 2020,
https://www.ajne.org/sites/default/files/document/speeches/7100/speech_environmental_justice_in_m
alaysia_-_issues_challenges.pdf.
104 Malaysia signed BITs are available at UNCTAD, BITs, accessed December 14, 2018,
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127#iiaInnerMenu.

https://investmentpolicyhub.unctad.org/IIA/CountryBits/127
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weaknesses of the existing laws, regulations and policies’. Consequently, this study

is an appropriate reformist response due to the apparent non-existence of any original

and unique lawful study in the area.

1.3 Research Framework

In this study the research framework is as follow:

Figure 1. 1 Research Framework
Source: Researcher’s own framework
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This study has been divided into three parts: (a) the pre-entry stage laws; (b) findings;

and (c) recommendations. Referring to the research framework above, during the

pre-entry stage, at first, the existing laws and policies on FDI in Bangladesh and

Malaysia were evaluated; thereafter, compared with different countries, such as

Australia, the U.K., European Union, the U.S.A., Russia, China, Vietnam and so on.

The factors of consideration were: (a) sovereignty, national security and interest, and

foreign ownership; (b) capitalisation and performance requirements; and (c)

screening of investment proposal and environmental protection. Findings of this

study would be highlighted accordingly with recommendations to follow.

1.4 Research Questions

Based on the problems identified above, this study had the following research

questions:

1) To what extent the existing FDI governing laws of Bangladesh and Malaysia

were comparable in relation to sovereignty, national interest and security,

and controlling foreign ownership?

2) How the existing FDI governing laws at pre-entry stage of Bangladesh and

Malaysia were comparable with foreign investors to fulfil the capitalisation

and performance requirements?

3) Were the existing FDI governing laws of Bangladesh and Malaysia

comparable in relation to the screening of investment proposal and

protecting the environment?

1.5 Research Objectives

From the above research questions, this study had generally examined various legal

issues during the pre-entry stage of FDI in Bangladesh and Malaysia, while

specifically focused on the following specific objectives:
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1) To compare the existing governing laws in protecting the sovereignty,

national interest and security, and controlling foreign ownership;

2) To critically compare the current laws and practices of foreign investors on

the fulfillment of capitalization and performance requirement at the pre-

entry stage in Bangladesh and Malaysia;

3) To compare the existing governing laws in relation to the screening process

of the investment proposal, and environmental laws;

4) To recommend necessary amendments of laws and suggestion to enhance the

legal framework of FDI and practices at the pre-entry stage in Bangladesh

and Malaysia.

1.6 Significance of the Study

Based on the academic and practical implications, a doctoral research could be

justified on various grounds. The intellectual or academic justification depends on

the need and demand in a given situation. Depending of the effects and practical

implications in the society or a country, the non-academic research could be justified.

This research study could be justified based on both academic and practical

perspectives. There were only a few academic studies on FDI in general but there

had been a serious dearth of extensive legal research on the laws and policies related

to FDI in Bangladesh and Malaysia.105 Furthermore, nearly the entire scholarly

works done to date on foreign investments in Bangladesh and Malaysia were from an

economic point of view.106 Therefore, this study has significantly contributed to the

legal knowledge and filled in the gap by consolidating the literature in FDI laws.

This study will also benefit many parties, such as Government; management of

multinational companies; developing and LDCs; as well as academics. The

Government would benefit from the outcome of the study through improving FDI

105 Mohammad R. Islam, “BITs of Bangladesh,” The Daily Star, February 18, 2019,
https://www.thedailystar.net/law-our-rights/news/bits-bangladesh-1668619.
106 Ibid.
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legislation at the pre-entry stage in Bangladesh and Malaysia, as well as improving

other regulatory functions of certain bodies, such as BIDA and MIDA.

The MNEs would benefit to avoid a negative effect on the socio-economic

development and national interest, and ensure the positive contribution of FDI in

both countries. In recent years, it is also the concern of other developing and LDCs

on how to regulate FDI through national laws and policies. Although this study

focusing on Bangladesh and Malaysia but can be applied to all developing and LDCs

in both its academic and practical aspects. Finally, the academics would benefit from

various literature consolidated and would serve as a reference point in future studies.

1.7 Research Methodology

1.7.1 Research Design

Qualitative research is concerned with qualitative phenomenon involving quality.

Some of the characteristics of qualitative research or method are: (a) its aim is to get

the meaning, sensitivity and describe the situation; (b) it is non-numerical,

descriptive, applies to reason and uses words; (c) qualitative data cannot be graphed;

(d) it investigates the whys and hows of decision making; and (e) it is exploratory.107

This study was based on qualitative research method, which was in essence library

based, because suitable data were obtained from the libraries, databases, and various

records.108 The basic aim of using this research method was to explain, discover,

examine, facts, analyse; and present a methodical form, principles, theories,

provisions, concepts or the working of certain laws or legal institutions.109

107 Monique Hennink, Inge Hutter and Ajay Bailey, Qualitative Research Methods (SAGE
Publications Limited, 2020), 19.
108 Laura Cahillane and Jennifer Schweppe, Legal Research Methods: Principles and Practicalities
(Clarus Press, 2016), 65-78.
109 Ibid.
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Furthermore, this method helped to analyse various case laws, legal histories and

statutory provisions to formulate constructive evaluation and recommend reliable

outcome.110

The qualitative research method is fundamentally exploratory in nature and concerns

interview.111 In this study, this method was preferred due to the nature of the problem

to be addressed, because it related to an area (FDI laws at the pre-entry stage in

Bangladesh and Malaysia) where only a few academic pieces of literature were

available on the FDI laws and policies.112 The use of interviews in this study was

important, as it had given realistic knowledge or information on the study area.113 It

was extremely important because this study benefited from experienced academics,

policymakers, multinational company directors, and legal practitioners, who gave

opinions and made recommendations based on their legal and practical experience(s).

This study also used doctrinal legal research method, which can be considered as

relatively a theory-testing research that endeavours to search whether theory

involved within subject is so far valid or not. This method is used for the analytical

study of existing laws, authoritative materials and related cases as a whole, on any

particular issue. Doctrinal research usually begins with developing legal proposition;

and the entire analysis of the data from primary and secondary authorities is focused

on testing the proposition. This method was used to analyse the present laws and

110 Terry C. Hutchinson, Researching and Writing in Law (Law book Co.: Thomson Reuters, 2010),
35-38.
111 Steven J. Taylor et al., Introduction to Qualitative Research Methods: A Guidebook and Resource
(Syracuse University: 2015), 8.
112 John W. Creswell, Research Design: Qualitative, Quantitative and Mixed Methods Approaches
(SAGE Publications, 2003), 23.
113 Michael Q. Patton, Qualitative Evaluation and Research Methods (SAGE Publications, 1990), 45.
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policies of FDI in Bangladesh and Malaysia. It also used to test four theories of FDI

as discussed in chapter two.114

The non-doctrinal research method involves empirical (field work) study for

interview, number of questions and large area in the legal field. The method of

interview is used very extensively in legal or socio-legal research.115 In this study,

using this method, the researcher interviewed and analysed data of ten participants

with legal expertise in relation to FDI in Bangladesh and Malaysia.

The comparative method is mainly used to compare two or more legal provisions or

legislation, to observe the strengths and weaknesses of one another, before proposing

any amendment.116 In this study, comparative references were made between relevant

provisions of the FPIA 1980 of Bangladesh and the MIDA 1965 of Malaysia;

including other rules, policies and regulations of foreign investment at the pre-entry

stage. This method was used to study similarities and differences of the legislation;

and also were useful to provide justification of this study.

1.7.2 Research Scope

This is a comparative study between FDI laws of Bangladesh and Malaysia at the

pre-entry stage. The phrase ‘Foreign Direct Investment Laws at the Pre-entry Stage’

referred to the subject matter of the study; Bangladesh and Malaysia were selected

for the purpose of the research. The central focal point of this study was to critically

114 Amrit Kharel, “Doctrinal Legal Research,” SSRN Electronic Journal (2018),
https://www.researchgate.net/publication/323762486_Doctrinal_Legal_Research.
115 Salim I. Ali et al., “Legal Research of Doctrinal and Non-Doctrinal,” International Journal of
Trend in Research and Development 4, no. 1 (2017): 493-495.
116 Michael D. Murray and Christy H. Sanctis, Legal Research and Writing (Foundation Press, 2006),
17.

https://www.researchgate.net/profile/Amrit_Kharel2?_sg%5B0%5D=4f9gdA8LDvwu_9uJoC-K0uhZUD-xOgfreCjq71m54lE5u-tDVpqpxTEI6pZPAGpbD7kTX5g.GQU3TezhNHp-IHzFZf0-n_LWM4zTWJE5YTwMZDd-jYDUTUiHlJHmWNpSTYuf7xsFfZ9mki454xmxw9_nWl-iXA&_sg%5B1%5D=4Xf-prei5981Ta_rCA49jjoud-jJmL6mn6bUeNdCqC1JrlrWivVAkO_ippLWH_TxCTC7hNg.id3NUD2w8M5p4INDaNGvdcxgaerjA24-aKwWrhnbF3TifI5qd-lo4zDIB7DL7aJO21vQwzrlB9NmfuZAPEPj1w
https://www.researchgate.net/publication/323762486_Doctrinal_Legal_Research
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analyse FDI governing laws of Bangladesh and Malaysia at the pre-entry stage and

compare with each other. This study focused on the followings (Table 1.1):

Table 1.1
FDI Laws and Policies of Bangladesh and Malaysia

S/no. Jurisdictions FDI Laws and Policies
1 Bangladesh Foreign Private Investment (Promotion and Protection) Act

1980
Bangladesh Export Processing Zones Authority Act 1980
Bangladesh Private Export Processing Zones Authority Act
1996
Bangladesh Economic Zones Act 2010
National Industrial Policy 2016
Bangladesh Investment Development Authority Act 2016

2 Malaysia Malaysia Investment Development Authority Act 1965
Companies Act 2016
Industrial Coordination Act 1975
Promotion of Investment Act 1986
Ministerial Functions Act 1969

Source: BIDA and MIDA websites

Along with the above-mentioned laws and policies, BITs, TIPs, various decided

cases nationally and internationally; relevant to this study was also examined. Even

though in this study, the primary focus was FDI laws of Bangladesh and Malaysia,

nevertheless, relevant FDI laws and policies of other jurisdictions were also

considered to find out the comparability, strengths and weaknesses. Referring to the

research framework (Figure 1.1), the following jurisdictions (including others) has

been covered for comparison (Table 1.2):

Table 1.2
FDI Laws and Policies of Different Countries
S/no. Jurisdictions FDI Laws and Policies
1 Australia Foreign Acquisitions and Takeovers Regulation 2015;

Australia’s Foreign Investment Policy 2017;
Register of Foreign Ownership of Agricultural Land Act
2015

2 Canada Investment Canada Act 1985

3 European Union Treaty on the Functioning of the European Union
4 The United UK Industry Act 1975; Enterprise Act 2016
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Kingdom
5 The United

States of
America

Exon–Florio Statute 1950;
Foreign Investment and National Security Act 2007

6 China National Security Law of the People's Republic of China
2015

7 Vietnam Law on Enterprises 2005; the Law on Investment 2005

8 Russia Strategic Investments Law 2017

Source: Researcher’s own findings from literature reviews

The jurisdiction of Malaysia was chosen for several reasons: firstly, both Bangladesh

(formerly known as East-Pakistan) and Malaysia were a British colonies and legal

systems were based on common law; secondly, there were similarities amongst these

countries in terms of socio-economic status; thirdly, both were commonwealth

countries; fourthly, as member of WTO both countries followed or ought to follow

the WTO guidelines; fifthly, both countries economic development had been based

on FDI over the last thirty-odd years; and finally, access to materials and information

for research was very important, so as a citizen of Bangladesh and student of UUM,

it was quite easier to collect relevant research materials on the study area. Moreover,

the success of constant economic growth of Malaysia was tremendous as compared

to Bangladesh; therefore, the laws and policies of Malaysia were considered as a

good model for Bangladesh policymakers to follow.

In this study, ten participants were interviewed in both Bangladesh and Malaysia;

amongst whom, two were academics with expertise in FDI laws and regulations;

three policymakers; two multinational company directors; and three legal

practitioners. These participants were interviewed on their perception whether the

existing laws were adequate or harmonious to regulate FDI at the pre-entry stage in

both countries. The participants from the academic were chosen from Macquarie
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University, Universiti Utara Malaysia (UUM); and rest of the participants were from

Government organisations, MNEs and law firms.

The academics were interviewed due to their expertise in FDI laws and regulations.

The policymakers were interviewed to know how they impose existing FDI laws to

foreign investors, and what factors they consider at the pre-entry stage. The

multinational company directors were chosen from Bangladesh to find out what kind

of difficulties they encountered at the pre-entry stage of FDI, and any

recommendation they might have. The legal practitioners were also interviewed in

both countries based on their practical experiences, to know the loopholes of the

existing FDI laws; and difficulties they generally face at the court or tribunal.

In this study, the researcher interviewed the following participants (Table 1.3):

Table 1.3
Name of Participants

S/no. Name Institution Position
Bangladesh

1 Prof. Dr Md Rafiqul Islam Macquarie University Professor

2 Mr A. F. Hassan Ariff A. F. Hassan Ariff and
Associates

Advocate

3 Mr Kazi Habibul Awal Ministry of Law Secretary

4 Mr Gazi A. K. M. Fazlul
Haque

Bangladesh Investment
Development Authority
(BIDA)

Director

5 Engr. Mr Nazrul Islam New Horizons Computer
Learning Centre

Director

6 Mr Mohammad Ahsan
Habib Chowdhury Coats Bangladesh Finance

Director

Malaysia

7 Mr Norhisham Abd Bahrin Azmi & Associates Advocate
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8 Mr Sivasuriyamoorthy
Sundara Raja

Malaysian Investment
Development Authority
(MIDA)

Executive
Director

9 Mr Peter Huang Peter Huang & Richard
(Cally)

Advocate

10 Prof. Madya Dr. Siti
Nurazira Binti Mohd Daud Universiti Utara Malaysia Professor

Source: Researcher’s own findings

The above Table 1.3 shows a total of ten participants (six from Bangladesh and four

from Malaysia) with their institution and position (designated employers’ lists). The

above-mentioned participants were contacted professionally for the interview. The

interview had enabled the researcher to gather diverse experience from the

participants in relation to FDI laws at the pre-entry stage in Bangladesh and Malaysia.

This also enabled the researcher to have a broader understanding and familiarity of

the laws in question, as well as in-depth analysis of their reply. Furthermore, their

response had assisted the researcher to answer the research questions and objectives

in this study; because many of them were engaged in private legal practice and

consequently, acquainted with both theoretical and practical experiences.

1.7.3 Types of Data

In this study, both primary and secondary data were used. The primary data were

divided into two: (a) firstly, concerning all legal provisions and case laws relating to

FDI in Bangladesh and Malaysia; (b) secondly, concerning interviews, which also

formed part of primary data in this study. The secondary data included textbooks,

articles, journals, online database and Government reports. Besides, tertiary data

such as dictionaries and encyclopedia, manuals, guidebooks, directories, almanacs,

indexes and bibliographies also used in this study.
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1.7.4 Data Collection Methods

Mentioned-earlier, both primary and secondary data were adopted in this study. The

primary data were sourced mainly from the libraries and also from interviews with

participants; and secondary data were collected from printed materials and online

databases. Both primary and secondary data were collected from various libraries,

such as Islamic University of Bangladesh, University of Dhaka, University of

Chittagong, Independent University of Bangladesh, Universiti Utara Malaysia,

Universiti of Malaya, the British Library, Supreme Court of Bangladesh

(unpublished), Federal Court of Malaysia (unpublished); along with printed

materials and online databases, such as Hein Online, Lexis Malaysia, Westlaw, JStor:

Arts and Sciences, CLJ Law, Google Scholar and so on.

Interviews were one of the means of collecting data in this study because in

qualitative research, this was one of the most appropriate forms of collecting data.117

The aim was to contribute to the existing knowledge based on the understanding or

perception of the interviewee on particular phenomena.118 There are diverse

classifications of interviews (depending on the research area and research questioned

formulated), such as structured, semi-structured and unstructured interviews.119

Generally, the structured interview is based on specific written questions asked to the

interviewee; in a semi-structured interview, the interviewer has several written

questions in a general way and other questions may emerge in the course of the

interview; and in an unstructured interview, the interviewer gets to the interview

117 Nigel King et al., Interviews in Qualitative Research (SAGE Publications Limited, 2018), 34.
118 Barbara D. Cicco-Bloom and Benjamin F. Crabtree, “Making Sense of Qualitative Research: The
Qualitative Research Interview,” Medical Education 40 (2006): 314-321.
119 Sandy Q. Qu and John Dumay, “The Qualitative Research Interview,” Qualitative Research in
Accounting and Management 8, no. 3 (2011): 238-264.
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without written and specific questions to ask the interviewee.120 This study mainly

followed the semi-structured interview, which allowed the researcher to obtain

experience and knowledge from various participants.

Depending on the subject matter or topic, time structure, objectives and funding,

there is no requisite on the precise number of participants required in an interview.121

According to Crouch and McKenzie, less than twenty participants would be enough

for the investigator for an in-depth analysis and understanding of the study area.122 In

this study, ten participants were interviewed in both Bangladesh and Malaysia; and

the duration of the interview was 45 minutes. The researcher used a voice-recorder

and notepad to record the audio while taking note of key discussions, and this

assisted the researcher in transcribing data.123

The researcher also adopted numerous techniques, such as assuring the participants

of confidentiality; stating the structure of the interview; time frame; interviewing in

a convenient place with fewer distractions; procedure to follow-up; giving room for

clarification; outlining the purpose of the interview, and recording the interview

session.124 If any of the participants was unable for a face-to-face interview, then

alternative method, such as email correspondence, telephonic conversation or video

conferencing were used. All participating participants are coded with ‘P’ and portray

as (P1 to P10) to guarantee confidentiality; which is shown in Table 1.4 below:

120 Ibid.
121 Sarah E. Baker et al., “How Many Qualitative Interviews is Enough?: Expert Voices and Early
Career Reflections on Sampling and Cases in Qualitative Research. National Centre for Research
Methods Review Paper. 2012,” Journal of Law and Society 27 (2018): 273.
122 Mira Crouch and Heather McKenzie, The Logic of Small Samples in Interview-based Qualitative
Research (Sage, 2006), 96.
123 Holly Henderson, “Difficult Questions of Difficult Questions: The Role of the Researcher and
Transcription Styles,” International Journal of Qualitative Studies in Education 31, no. 2 (2018): 143-
157.
124 Ann Campbell et al., Practitioner Research and Professional Development in Education (Sage,
2003), 56.
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Table 1.4
Background of the Participants

S/No Code Institution Nature of Activity Position Discipline

1 P1
P10 University Research/Teaching Professor Law/Economics

2
P3
P4
P8

Regulator
Enforcement/
Monitoring/
Policy making

Head of
State/
Officials

Law/Public
Administration

3 P5
P6 MNEs Multinational

Business

Company
Secretary/
Director

Business

4
P2
P7
P9

Law Firm Court Practice Lawyer Law

Source: Researcher’s own findings

1.7.5 Analysis of Data

Data analysis is a methodical procedure engaged by a researcher to discover meaning,

and communicate the meaning to targeted beneficiaries or interested persons.125 It

involves organising and interrogating data in a manner, which facilitated the

researcher to observe specific themes, pattern(s), or to discover relationship; as well

as making interpretations, criticisms or developing theories.126 In this study,

qualitative, comparative, content/thematic, critical and analytical analysis methods

have been used to analyse relevant data.

The qualitative analysis mainly focuses on legal provisions, principles and

institutions systematically, intending to increase the scope of certain legal

125 Amos Hatch, Doing Qualitative Research in Education Settings (Albany: Suny Press, 2002), 37.
126 Ibid.
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principles.127 The meaning or purpose of qualitative analysis for legal provisions is to

enhance the total understanding of the meanings, characteristics, and quality of the

researched topic or object. In other word, it analyses the legal history, case laws, and

statutory provisions, to formulate constructive criticism and recommend reliable

result.128 In this study, relevant FDI laws and policies of Bangladesh and Malaysia,

various case laws were analysed.

The comparative analysis compares two or more legal provisions in certain

jurisdictions to find out their similarities and differences; to develop the effectiveness

of legal provision in a jurisdiction whose laws are less effective in that regard.129 In

this study, references were made to relevant provisions of the FDI laws of the U.S.A.,

the U.K., Russia, Australia, China, Canada and others; to see the area(s) of

improvement in Bangladesh and Malaysia laws at the pre-entry stage of FDI.

Moreover, the comparative analysis was used in analysing both primary and

secondary data.

The content analysis primarily gives common synopsis of the study, as well as

support relevant facts with evidence. This method emphasises on the negative facet

of legal provisions to scrutinize them and propose answers based on proof.130 In this

study, content analysis was in use to examine part of the primary data in the relevant

chapters. Moreover, thematic analysis131 enables a researcher to analyse data

127 Jan M. Smits, “Law and Interdisciplinary: On the Inevitable Normativity of Legal Analysis,
Critical Analysis of Law,” Maastricht European Private Law Institute Working Paper 2014/101:1
(2014): 75-86.
128 Richard A. Posner, “Legal Scholarship Today,” Harvard Law Review 115 (n.d.): 1314-1316 (as
cited in) Rob Van Gestel and Hans Wolfgang Micklitz, “Why Methods Matter in European Legal
Scholarships,” European Law Journal 20, no. 3 (2014): 292-316.
129 Anwarul Yaqin, Legal Research and Writing (Malaysia: LexisNexis, 2007), 67.
130 Clive Seale et al., Qualitative Research Practice (London: Sage Publications, 2007), 10.
131 Thematic analysis is a method of analyzing qualitative data. It is usually applied to a set of texts;
such as interview transcripts. Using this method, the researcher closely examines the data to identify
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expansively by comparing two or more set of evidences gathered from the

participants, with a view to understand the correlation between two or more variables

in the study.132 It methodically analyses data and provides a better understanding of

phenomena with accuracy; as well as can be justified having regard to its practice in

interpreting data, deductive and inductive approaches. It also helps to obtain a better

outcome of the research.133

In this study, thematic analysis was used to examine data from the interviews, which

forms part of the principal data. Consequently, the preference of one method over

another was due to three major elements, explicitly: the nature of research problems

to be addressed, private experience of the researcher, and the targeted beneficiaries

of this study.134

Critical research methods articulate a relationship between two quite diverse

intellectual streams, which involve a de-emphasis on method per se, the need

for methodological innovation and the continual critical examination of the

assumptions that under gird methods and other research resources.135 The analytical

method has been used to explain complex phenomenon and also to evaluate available

information with an in-depth study.136 In this study, both critical and analytical

common themes – topics, ideas and patterns of meaning that come up repeatedly. See Michelle E.
Kiger and Lara Varpio, “Thematic Analysis of Qualitative Data: AMEE Guide No. 131,” Medical
Teacher (2020): 1-9.
132 Mohammed I. Alhojailan, “Thematic Analysis: A Critical Review of its Process and Evaluation,”
West East Journal of Social Sciences 1, no. 1 (2012).
133 Mathew B. Miles and Micheal Huberman, Qualitative Data Analysis: An Expanded Sourcebook
(Sage, 1994), 39.
134 John W. Creswell, Research Design: Qualitative, Quantitative and Mixed Methods Approaches
(Sage Publishing, 2003), 23.
135 Stephen C. Yanchar et al., “On the Nature of a Critical Methodology,” Theory & Psychology 15,
no. 1 (2005): 27-50.
136 Michael E. Swartz and Ira S. Krull, Analytical Method Development and Validation (CRC Press,
2018), 23-25.
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methods were used to critically analyse the primary and secondary data in the

relevant chapters.

1.8 Limitation of the Study

In this study, the researcher had encountered a lack of adequate academic literature

available nationally and internationally, thus making it more difficult to continue to

complete this study. Therefore, the researcher relied on FDI related laws and policies

of other jurisdictions (mentioned above), whose laws are considered stronger and has

a better regulatory framework than both Bangladesh and Malaysia. The researcher

also collected primary data through interviews (mentioned above). When the

researcher encountered difficulty to get an appointment with the intended

participants, or any of them was not available for a face-to-face interview; then an

alternative technique such as telephonic conversation, video-conferencing or email

correspondence was used. In such a case, the interview session was recorded and

preserved as raw data in a separate folder or file for future references.

In case of non-availability of any of the participants, an alternative participant was

contacted or taken into consideration. Due to lack of academic materials, the

researcher in this study relied on his own views and ideas along with participants

opinion. Regarding time constraint, the researcher had worked day and night to

complete this study within the specified period of three years. The researcher also

encountered financial constraints in which case, it was complemented through the

support of family members for the successful completion of this study.
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1.9 Operational Definitions

1.9.1 Foreign Direct Investment

Section 2(1)(b) of the FPIA 1980 of Bangladesh defines foreign investment as –

Investment of foreign capital by a person who is not a citizen of

Bangladesh or by a company incorporated outside Bangladesh, but

does not include investment by a foreign Government or an agency

of foreign Government.137

Sornarajah defined FDI as “foreign investment involves the transfer of tangible and

intangible assets from one country to another country for the purpose of their use in

that country to generate wealth under the total or partial control of the owner of the

assets”.138 The FDI could be short-medium-long term and can also include securities

subscription, property acquisitions, services sectors, contracts procured, and to deal

with the 4IR and impact of digital economy.

1.9.2 The Pre-entry Stage

Regulating FDI in the host country could be divided into two stages: (a) the pre-entry;

and (b) the post-entry stage. In the pre-entry stage, foreign investors are required to

fulfil certain obligations before the establishment of any industry in the host country,

such as formation of the company; approval of investment proposal; fulfilling

capitalisation and performance requirements; obtaining environmental clearance and

so on.139 Pre-establishment obligations can be incorporated into international

137 Mukhisa Kituyi, United Nations Conference on Trade and Development (UNCTAD), accessed
December 23, 2018, https://investmentpolicyhub.unctad.org/InvestmentLaws.
138 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge,
2017), 8.
139 For examples, Article 1139 of the North American Free Trade Agreement (NAFTA) 1992, US-
Jordan BIT (1997), Canada-Latvia BIT (1995). See also, Vrinda Vinayak, The Pre-establishment
National Treatment Obligation: How Common Is It?, accessed February 28, 2019,
https://efilablog.org/2019/01/14.

https://investmentpolicyhub.unctad.org/InvestmentLaws
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investment agreements in different ways. They can either be collected from the

definitions of ‘investor’ and ‘investment’; or embodied explicitly in the NT clause.140

1.9.3 Sovereignty, National Interest and Security

Article 2 of the UN Charter of Economic Rights and Duties 1974 states that “a state

enjoys permanent sovereignty over all of the natural resources, economic activities,

and wealth within its territory”. Therefore, the natural law of permanent sovereignty

recognises “the right of a host state to regulate and exercise authority over, and

supervise the activities of foreign investors and protect its national interest”.141

Moreover, in Electronica Sicula S.p.A (ELSI)142 case, Oda J. held a proposition that

“When businesses being incorporated in one country undertake commercial

transaction through local companies of another country, they be treated as legal

entities of that country and would be subject to local laws and regulations”. Hence,

foreign investors may be required to have or agree to many conditions or restrictions

in order to receive advantages of conducting business in the host state through local

companies.

Furthermore, Lord Denning MR in Schmidt v Secretary of State for Home Affairs,143

observed that “in common law, no alien has any right to enter the country except by

leave of the Crown; and the Crown can refuse leave without giving any reason”.

140 Andreas F. Lowenfeld, International Economic Law (Oxford University Press, 2003), 43.
141 Emeka Duruigbo, “Permanent Sovereignty and People’s Ownership of Natural Resources in
International Law,” George Washington International Law Review 38 (2006): 33-38; Nico Schrijver,
Sovereignty Over Natural Resources: Balancing Rights and Duties (Cambridge University Press,
1997), 65.
142 [1989] ICJ Reports 15, 90.
143 [1969] 2 Ch 149, 168.
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1.9.4 Foreign Ownership

Foreign ownership means when any foreign individuals or companies own any

natural resource or business in a host state; and their central office is outside of the

host state. Besides, foreign ownership can occur when a foreign individual acquires a

domestic property. Ownership control is an area, which is carried out by many host

countries in imposing restraint on foreign ownership in certain investments or

sectors.144 For examples, in Australia, aggregate foreign ownership is restricted to 49

per cent in an Australian international airline under Article 11A of the Air

Navigation Act 1920 and section 7 of the Qantas Sale Act 1992; and under Article 4

of the Airports Act 1996 foreign ownership is restricted to 49 per cent in some

airports.

1.9.5 Capitalisation Requirement

The requirement of capitalisation is “a common kind of entry requirement that

represents a situation, where the host countries insist the investors bring in all or a

particular percentage of its capital from overseas, to overcome its shortage of foreign

currency through FDI”.145 In Amco v Indonesia, capitalisation requirement is defined,

as “an entry condition and non-compliance with it would be a ground for the

rejection of an investment proposal, or the termination of permission for foreign

investments”.146

144 Piotr Trąpczyński, Tilo F. Halaszovich, and Dorota Piaskowska, “The Role of Perceived
Institutional Distance in Foreign Ownership Level Decisions of New MNEs,” Journal of Business
Research 108 (2020): 435-449.
145 John H. Dunning, Multinational Enterprises and the Global Economy (Wokingham, 1993), 559.
For examples, China (Article 26 of the Foreign Investment Law of the People's Republic of China
2015); Philippines (section 18 of the Foreign Investment Act 1991); and Vietnam (Article 48 of the
Law on Enterprise 2014) have provision for capitalisation requirement.
146 [1983] ILM 354; (1988) 27 ILM 1281.
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1.9.6 Performance Requirement

Performance requirement is when to protect the local interest, the Government

require(s) foreign investors to fulfil different performance requirements, such as

obligation to set up a joint venture (JV) with local citizens; employment

requirements, conditions for a minimum level of local equity participation; export

requisite, obligations of transferring technology; and as the Government may decide

any condition at its discretion.147

1.9.7 Screening of Investment Proposal

Screening of foreign investment proposal is when the host state require(s) foreign

investment proposal to go through screening procedures before initiating any

business operation, to decide on the approval or rejection of the proposal.148 The host

state applies this procedure to examine or evaluate the proposal to find out the

potential impact on the local economy; or suitable to fulfil the economic goals of the

country; or met the established guidelines as set out by the law and policies.149

1.9.8 Environmental Protection

Environment is defined in section 2 of the Malaysia Environment Quality Act 1974

as: “the physical factors of the surroundings of the human beings including land,

water, atmosphere, climate, sound, odour, taste, the biological factors of animals and

plants and the social factor of Aesthetics”.150 Moreover, section 2 of the Bangladesh

Environment Conservation Act 1995 defines ‘environment’ as “the inter-relationship

147 Ronald B. Davies and Christopher J. Ellis, “Competition in Taxes and Performance Requirements
for Foreign Direct Investment,” European Economic Review 51, no. 6 (2007): 1423-1442.
148 Azinian v Mexico ICSID Case No. ARB(AF)/97/2. For examples, Tanzania (the National
Investment (Promotion and Protection) Act 1990); Uganda (the Investment Code 1991); and
Zimbabwe (the Promotion of Investment: Policy and Regulation, 1991).
149 Surya P. Subedi, International Investment Law: Reconciling Policy and Practice (Hart Publishing,
2008), 54.
150 Malaysian Investment Development Authority (MIDA), Laws of Malaysia, accessed March 1,
2019, http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20127.pdf
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existing between water, air, soil and physical property and their relationship with

human beings, other animals, plants and micro-organisms”.151 For sustainable

development and to protect the environment from damages, such as pollution of

rivers and seas, casualty to the health of the worker and national citizens, air

pollution; the host country can require foreign investors to follow the environmental

law of the country concerned.152 The environment concerns and businesses should be

addressed in a more holistic concept of SDG.

1.10 Literature Review

Due to the consequence of the global shift for generous entrance regulations for

increasing foreign investments influx, the significance of entry requirements for an

FDI legal system as vital is gaining acknowledgment in the host states.153 From the

development perspective there are several factors, which need to be considered at

entry stages in both Bangladesh and Malaysia; or else it might not be useful for the

most wanted economic objective to be achieved by them.154 To ensure the

affirmative role of FDI in the economic development of both states, the regime

should have the powers and rights to control entry of FDI through appropriate

legislation, investment and industrial policies.155

1.10.1 FDI Theories

From the development standpoint, in determining the legal regimes of FDI, there are

primarily two well-known economic theories that appear to have played a significant

151 Abu Ahmed, Ministry of Environment, accessed July 11, 2020,
https://www.bwdb.gov.bd/archive/pdf/201.pdf.
152 S. D. Myers v Canada (2000) 40 ILM 1408; Methanax v United States (2005) 44 ILM 1345; see
also, Gunther Handl and Robert E. Lutz, Transferring Hazardous Technologies and Substances
(London, 1989), 3-39.
153 Martin Khor, The Need to Regulate Foreign Investment, Third World Network (2000), accessed
February 27, 2019, http://www.twnside.org.sg/title/mail-cn.htm.
154 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 91.
155 Ibid.

https://www.bwdb.gov.bd/archive/pdf/201.pdf
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part, both on a national scale and globally. These theories are: (a) neoclassical

economic theory; and (b) dependency theory. Neoclassical economic theory is the

key dominant force, as well as a main feature behind the worldwide thrust for the

liberalisation of trade and FDI regimes; consequently plays an important role in legal

debates in relation to worldwide FDI.156 On the other hand, dependency theory, even

though it has lost its influence in worldwide law-making; nevertheless, till today is

considered as an anti-force of neoclassical economics. Many scholars considers it as

an essential force in the law-making procedure in the host states.157 Besides, there is

a late development of ‘mixed approach’ theory, which tries to make a balance

between protection, regulation and liberalisation.158

According to neoclassical theory, FDI helps to enhance economic expansion based

on the importance of capital investment for achieving growth. FDI is the major

source of technology transferring from industrial states to nonindustrial states, which

provides support to advance the domestic industry.159 Frequently, due to insufficient

resources developing countries endure from less developed infrastructure, political

and economic instability. It is usually claimed that FDI could be beneficial for the

transfer of knowledge, managerial skills, marketing proficiency, and different

opportunities to enter the market.160

156 Miguel A. Texocotitla et al., “Dimensional Analysis in Economics: A Study of the Neoclassical
Economic Growth Model,” arXiv preprint arXiv:1802.10528 (2018), https://ideas.repec.org/n/nep-
all/2018-03-26.html.
157 Tony Smith, The Dependency Approach in New Directions in Comparative Politics (Routledge,
2018), 45-61.
158 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 36.
159 Samuel Adams, “Foreign Direct Investment, Domestic Investment, and Economic Growth in Sub-
Saharan Africa,” J. Policy Model 31 (2009): 939–949.
160 Vudayagi N. Balasubramanyam et al., “Foreign Direct Investment and Growth in EP and IS
Countries,” Economic Journal 106 (1996): 92–105.

https://ideas.repec.org/n/nep-all/2018-03-26.html.
https://ideas.repec.org/n/nep-all/2018-03-26.html.
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According to Smith, following independence, the progression of ‘diffusion’ would

continue as FDI increases the productivity of the LDCs through spreading of

technology, capital and expertise.161 The spirit of neo-colonialism is that theoretically

the country has international sovereignty and independent but in truth, outsiders

control its political policy and economic-system.162

On the other side, according to the dependency theory advocated by O’Hearn,

Bornschier and Stoneman, in the long run FDI inflows can present a detrimental

correlation with economic growth. The key rational motive was that the First World

countries became wealthier after World War II by mining various resources from the

LDCs and developing states.163 The Third World states were not sufficiently

rewarded for their earthy resources, which led to constant poverty in those states.164

The theorists found that capitalism is a crucial cause for labour division at an

international level. As a result, FDI can generate hurdles for growth and increase

earning inequality, which in the long run can negatively affect the economic growth

of a country.165

In recent years, many academics and scholars also expressed their concern on

protecting the national and socio-economic interests of host states; and suggested for

strict regulation of FDI by minimising liberal approach. The scholars, such as Seid

proposed ‘regulated openness’ of investment regimes, so that there is a balance

161 Brian C. Smith, Understanding Third World Politics: Theories of Political Change and
Development (New York, Palmgrave Macmillan, 2003), 45-49.
162 Brian C. Smith, Understanding Third World Politics: Theories of Political Change and
Development (New York, Palmgrave Macmillan, 2003), 45-49.
163 Danis T. O’Hearn, “Intervening Mechanisms and Economic Growth in Ireland: A Longitudinal
Test and Extension of the Bornschier Model,” World Development 18 (1990): 417–429.
164 Ve Bornschier, “Multinational Corporations and Economic Growth: A Cross-national Test of the
Decapitalisation Thesis,” Journal of Development Economics 7 (1980): 191–210.
165 Colin Stoneman, “Foreign Capital and Economic Growth,” World Development 3 (1975): 11–26.
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between regulation and openness in a pragmatic manner.166 Sornarajah proposed a

‘middle path’, which means that the objective of foreign investment laws should be

to control FDI rather than to attract it.167 Solomon and Mirsky opined that the host

state should enact foreign investment laws in such a way that there is an extensive

link between the development goals of FDI and the particular frequent problems of

the country concerned.168 Nakib relying on the approaches made by Seid and

Sornarajah, alleged that a host country like Bangladesh should regulate FDI for

sustainable development.169

Referring to the research framework in this study, it will be seen in chapters three to

five that when the FDI laws, BITs and TIPs of Bangladesh and Malaysia would be

compared with the developed host countries, it would appear that neoclassical theory

is the foundation of FDI laws in both countries. This theory is also supported by the

developed host states, such as the U.S.A., China and Australia. After comparisons,

both countries existing legal framework could be improved further. In chapter two, it

would be argued that host countries such as Bangladesh and Malaysia should

carefully adopt proper and balanced regulatory mechanisms instead of adopting ‘flat-

gate’ regulations.

While discussing six factors in chapters three to five as shown in the research

framework, it would be seen that the developed countries are against the adoption of

dependency theory. However, like many LDCs and developing states, FDI laws of

166 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 194.
167 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 55.
168 Lewis D. Soloman and David H. Mirsky, “Direct Foreign Investment in the Caribbean: A Legal
and Policy Analysis,” Northwestern Journal of International Law and Business 11 (1990): 257.
169 Mohammad N. Nakib, Regulating FDI for Development: Bangladesh in Context (Macquarie
University, 2014), 45.
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Bangladesh and Malaysia could be based on this theory in order to ensure equal

distribution of wealth amongst the citizen, reducing poverty, protecting environment

and worker’s human rights and so on. To make the balance between the protection of

FDI and the benefit of host states (i.e. Bangladesh and Malaysia), this study would

rely on ‘mixed-approach’ theory. Following the mixed approach theory, all

recommendations will be provided as shown in the research framework.

1.10.2 Sovereignty, National Interest and Security, and Foreign Ownership

Many developing countries, such as China, South Korea perceive their economic

difficulties equally as a bequest of colonial policies, and an outcome of existing

worldwide economical injustices. Thus, they embrace sovereignty not only as a

demarcation of property rights but also as an aspiration within global society.170 The

proponents contend that due to inflow of FDI, infrastructure facilities would be

upgraded by or built for the benefit of foreign investor; and these facilities would be

to the common economical interest the host country.171

The tribunal in Amco v Indonesia172 held that “if FDI is protected then the common

interest of developing and developed states should also be protected”. The prosperity

of recently independent economies of Taiwan, South Korea, Singapore, and Hong

Kong indicates that a combination of both openness and regulation of foreign

170 David L. Blaney, “Equal Sovereignty and an African Statehood: Tragic Elements in the African
Agenda in World Affairs,” in Contending Dramas: A Cognitive Approach to International
Organisations, ed. Martha L. Cottam and Chih-yu Shih (Praeger, 1992); see also, Naeem Inayatullah
and David L. Blaney, International Relations and the Problem of Difference (Routledge, 2004).
171 David M. Howard, “Creating Consistency Through a World Investment Court,” Fordham
International Law Journal 41 (2017): 1; Muthucumaraswamy Sornarajah, The International Law on
Foreign Investment (Cambridge University Press, 2017), 38-39.
172 (1983) 223 ILM 354, (1988) 27 ILM 1281.
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investment are much advantageous to the host state.173 The host state can avoid the

entry of foreign investment that threatens national security or terminate such existing

FDI.174

Nevertheless, the FDI is considered by many as a threat to the sovereignty and to the

independent progress of the social and cultural life of the host states. It is also argued

that in certain extent foreign investors are less likely under the authority of the host

Government, rather they are within the manipulation and control of a comparative

powerful foreign Government.175 If any dispute arises, the investor’s state may apply

the economic power of its foreign investors to gain its political ends; or instead, the

power and influence of the investor’s country would be exercised on behalf of

foreign investors against the host state.176 The Marxist literature argues that the

development and expansion of the capital-exporting countries, is a necessarily

conditioned on the underdevelopment of the capital receiving countries (the

periphery); for the periphery is deprived of its economic surplus through mechanisms

of imperialist exploitation.177

When the key interests of MNEs and host countries conflict, there have been

different forms of direct, occasionally vicious interference by MNEs in the internal

173 You-han Chu, “State Structure and Economic Adjustment of East Asian Newly Industrialised
Countries,” International Organisation 43 (1989): 647-72; see also, Stephan Haggard, “Institutions
and Growth in East Asia,” Studies in Comparative International Development 38, no. 4 (2004): 53-81.
174 Edward M. Graham and Paul R. Krugman, FDI in the United States (Washington D. C., 1991), 121;
see further, Chang H. Oh, Minyoung Kim and Jiyoung Shin, “Paths and Geographic Scope of
International Expansion Across Industries,” International Business Review (2019).
175 Grant L. Reuber et al., Private Foreign Investment in Development (Oxford, 1973), 16.
176 Tao Qu and Milford B. Green, Chinese Foreign Direct Investment: A Sub-national Perspective on
Location (Routledge, 2018), 43.
177 Bjorn Hettne, Development Theory and the Three Worlds (Wiley, 1990), 84; see also, Malcolm
Payne,Modern Social Work Theory (Oxford University Press, 2015).
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issues of the host countries.178 Consequently, effective state intervention is now

assumed by many to be an integral part of a successful economic intervention.179

State intervention is required to resolve market failures and without it,the rate of

accumulation will suffer correspondingly, negative externalities will not be

controlled, and collective goods will be inadequately provided. The host country

should therefore undertake activities that would compensate these and other market

failures.180 Another argument that may apply mostly to developing countries is that

late industrialisations would not be possible without effective state intervention;

Government must therefore safeguard and subsidize their local industries for them to

develop in a far more pervasive fashion, and become competitive in the global

market.181

The FDI is viewed as producing an unbalanced distribution of income in the host

state, which consequently may impact in fewer economic growth. It is alleged that

FDI creates a foreign dominated local elite or high income-group, who enact laws

and develop policies to safeguard foreign interest; and disregard the demands of the

public. The consequence is littler income shares and a lower standard of livelihood

for the majority of the people in the host state.182

178 Paul Sabatier, “Social Movements and Regulatory Agencies: Toward a More Adequate and Less
Pessimistic Theory of ‘Clientele Capture’,” Policy Sciences 6, no. 3 (1975): 301-342; see also, Paul
J. Quirk, Industry Influence in Federal Regulatory Agencies (Princeton University Press, 2014).
179 Dietrich Rueschemeyer and Peter Evans, “The State and Economic Transformation: Towards an
Analysis of the Conditions Underlying Effective Intervention,” in State and Market in Development,
ed. Louis Putterman and Dietrich Rueschemeyer (Lynne Rienner Publishers, 1992), 45.
180 Richard Stubbs, Rethinking Asia’s Economic Miracle: The Political Economy of War, Prosperity
and Crisis (Macmillan International Higher Education, 2017), 134.
181 Alice H. Amsden, “A Theory of Government Intervention in Late Industrialisation,” in State and
Market in Development, ed. Louis Putterman and Dietrich Rueschemeyer (Lynne Rienner Publishers,
1992), 53.
182 John M. Rothgeb, “Developing Countries: A Comparative Regional Analysis,” Foreign Direct
Investment in a Changing Global Political Economy (2016): 188.
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In other cases, foreign investment is discouraged or prohibited from activities or

areas, where the host state believes that local entrepreneurship and capability is

sufficient or can be developed; either because such activities do not need a large

amount of capital investment, or they are comparatively less complex.183 Proponents

of state intervention argue that it is crucial for the developing states to safeguard their

small industries from the rivalry of developed states industries for nationwide

progress. Neoclassical economists disagree with this view on the ground that

according to relative or comparative advantage resources ought to be allocated.184

There is a plenty of studies on the structure of corporate ownership (e.g., domestic

versus foreign ownership); and its influence on performance goals, such as

profitability, export orientation or productivity.185 For instance, Manova observed

that comparing to the private domestic firms, the joint ventures and foreign

subsidiaries exhibit fantastic export performance in financially vulnerable sectors in

China.186 This result corroborates preceding literature on MNEs’ affiliates being less

credit constrained due to their guaranteed available resources abroad in countries,

where their parent companies operate.

In Europe, Weche used enterprise-level data from 2007 to 2008 and reported that on

average, foreign-owned firms (FOF) offer higher wages, are larger and more

183 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 22.
184 Richard Grabowski, “The Successful Developmental State: Where Does it Come From?,”World
Development 22, no. 3 (1994): 413-422; see further, Alemayehu Geda, “The Success Story of East
Asian and African Developmental States and the Lesson for Africa: With a Focus on Trade and
Industrialization Policy,” Researchgate (2017),
https://www.researchgate.net/publication/318648918_The_Success_Story_of_East_Asian_and_Africa
n_Developmental_States_and_the_Lesson_for_Africa_With_a_Focus_on_Trade_and_Industrializatio
n_Policy.
185 Laura Alfaro and Maggie X. Chen, “Surviving the Global Financial Crisis: Foreign Ownership and
Establishment Performance,” American Economic Journal & Economic Policy 4, no. 3 (2012): 30-55.
186 Kalina Manova et al., “Firm Exports and Multinational Activity under Credit Constraints,” The
Review of Economics and Statistics 97, no. 3 (2015): 574-574.
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productive; invest more in research and development (R&D); and more frequently

are involved in exports in relation to local German firms.187 Wagner and Weche

further argued that FOF may have access to advanced technologies belonging to their

parent companies, which may enhance their competence and help in outperforming

domestically or locally owned counterparts.188

Bhutta noted that ownership characteristic such as habits, educational level and

numbers of partners impact the fiscal condition of family-owned businesses in

Pakistan. This can be partly due to the lower education levels of owners leading to

inability to gather information needed to make informed decisions. At the same time,

family-owned business firms are not only prone to less planning but also do invest

fewer assets back into the firm. Some of these characteristics might impact decisions

on the types of relationships to develop with suppliers.189 Such lower levels of

internal investments might dictate the need for reliance on suppliers for critical

resources.190 Further, Girma and Gor concluded that locally owned companies are

expected to gain more productivity and outsource more than the foreign-owned

companies.191

The foreign companies or MNEs has entry to the exclusive resources of their parent

companies, frequently utilise advanced levels of equipment compared to the local or

187 John P. W. Gelubcke, “Ownership Patterns and Enterprise Groups in German Structural Business
Statistics,” Schmollers Jahrbuch 131, no. 4 (2011): 635-647.
188 Joachim Wagner and John P. W. Gelubche, “Foreign Ownership and Firm Survival: First Evidence
for Enterprises in Germany,” International Economics 132 (2012): 117-139.
189 Mohammad K. Bhutta et al., “Owner Characteristics and Health of SMEs in Pakistan,” Journal of
Small Business and Enterprise Development 15, no. 1 (2008): 130-149.
190 Attahurand K. Saffu, “Planning and Performance of Small and Medium Enterprise Operators
in a Country in Transition,” Journal of Small Business Management 48, no. 4 (2005): 480-97.
191 Sourafel Girma and Holger Gorg, “Outsourcing Foreign Ownership, and Productivity: Evidence
from UK Establishment,” Review of International Economics 12, no. 5 (2004): 817-832.
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domestic owned companies.192 If there is a specialisation of performances,

outsourcing is expected to appear within the vertically linked plants in the similar

transnational companies. The use of high technology may provoke contracting out of

activities, particularly low technology activities. In contrast, such outsourcing of

performances and specialisation may be less for locally owned companies.193

Likewise, Alfaro and Chen determined that during the time of financial crisis, the

MNEs are likely to outperform locally owned companies, mostly for overseas

companies that are more vertically incorporated. A probable argument for these

performance differences was to determine if the linkages that MNEs have with their

parent companies, assist the shift of professional ability to their subsidiaries;

deteriorating the necessitate for strengthened supplier relationships.194

1.10.3 Capitalisation and Performance Requirements

The FDI makes substantial additions to the foreign exchange supply of the host state

in the early stage of its entry. Thereafter it basically depends on the category of

investments. If the FDI is export-oriented, then its outcome on the balance-of-

payments would be positive. If the FDI is not export-oriented, its outcome in the

medium and longer term on the balance-of-payments could be harmful; largely if it is

a simple acquirement of a non-export oriented local corporation.195

192 Ibid.
193 James Markusen, “The Boundaries of Multinational Enterprises and the Theory of International
Trade,” The Journal of Economic Perspectives 9, no. 2 (1995): 169.
194 Laura Alfaro and Maggie X. Chen, “Surviving the Global Financial Crisis: Foreign Ownership and
Establishment Performance,” American Economic Journal and Economic Policy 4, no. 3 (2012): 30-
55.
195 Edward M. Graham and Paul R. Krugman, FDI in the United States: Initiatives for International
Economies (Washington D. C., 1989), 121; Hak-Seon Lee, “Entry Modes of Foreign Direct
Investment and Industry Demand for Trade Protection,” Transnational Corporations Review 10, no. 1
(2018): 1-12.
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The reality that FDI brings more foreign capital into the host country, it ensures that

available domestic capital could be redirected to use in other sectors.196 The inflow of

foreign capital and reinvestment of profits increases Government revenue via tax and

other payments; also increases the total savings of the host state.197 FDI influences

favourably the allotment of revenue and supremacy in the host state. It also produces

foreign exchange in the host state, thus eases the balance of payments problems.198

However, foreign investors initially invest money into the host state but subsequently,

they repatriate more capital and profit than they initially invested.199

In developing states, the Multinational enterprises (MNEs) replace inferior

production function by a superior one from advanced industrialised states through

managerial and marketing skills, the transfer of technology, market information,

innovation in products, organisational experience, training of workers and production

techniques.200 To assist the host state producers, the FDI can also expand the local

market by linking them directly to global markets. Thus, leading them to even larger

competition and opportunities to technology transfer.201 In order to protect the new

industries through performance requirements tends to make incompetent indigenous

companies, which may have an adverse impact in the host state’s economy. Higher

196 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 38.
197 Ilias Mastoris, Alexis Hardin and Gitanjali Nandan, Foreign Direct Investment in APEC: A Survey
of the Issues (Canberra, 1995), 7.
198 Christopher F. Bergten et al., American Multinationals and American Interests (Washington, 1978),
355; see also, Christopher F. Bergsten et al., China's Rise: Challenges and Opportunities (Peterson
Institute, 2008).
199 Sean M. Cunningham, Multinationals and Restructuring in Latin America (Routledge, 2013), 57-
83.
200 Kyoshi Kojima, Direct Foreign Investment: A Japanese Model of Multi-National Business
Operations (Routledge, 2010), 35-43.
201 Ilias Mastoris, Alexis Hardin and Gitanjali Nandan, Foreign Direct Investment in APEC: A Survey
of the Issues (Canberra, 1995), 7.
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prices and subsidisation costs are incurred, to accelerate development in a sector that

may have little chance of achieving a true competitive advantage.202

The multinational enterprises historically tend to concentrate their research and

development activities in their home countries; thus, if foreign investor’s entry into

the host country is not accompanied with research and development, the benefit in

the technological transfer and ability may not be very significant.203 The technology

that is brought into the developing host countries by the multinational enterprises is

usually out-dated or capital intensive; hence is not satisfying their needs.204 Foreign

investors use national wealth with no concern for domestic requirements, thus, it

leads to losing jobs and corporate bankruptcies.205

The FDI is also accused of not generating significant employment, or increasing

unemployment in the host states. The reason is MNEs use capital-intensive

techniques that is designed for developed economies instead of labour-intensive

techniques, which is believed to be much suitable for developing states.206 The host

country views performance requirements as a means of requiring foreign investors to

serve national goals. The use of performance requirement is seen as essential to

202 Henry E. Bale, International Investment Policy: A View from the Private Sector (Boston, 1990),
68-79; see further, Steven J. Klees, “Capitalism and Global Education Reform,” The Wiley Handbook
of Global Educational Reform (2018): 11-26.
203 John H. Dunning, International Production and the Multinational Enterprise (RLE International
Business) (Routledge, 2013), 134.
204 Raymond Vernon, “International Investment and International Trade,” Quarterly Journal of
Economics 80, no. 2 (1966): 190-207; see also, Peter J. Buckley and Mark Casson, The Future of the
Multinational Enterprise (Springer, 2016).
205 John M. Rothgeb, “Developing Countries: A Comparative Regional Analysis,” Foreign Direct
Investment in a Changing Global Political Economy (2016): 188.
206 Christopher F. Bergten et al., American Multinationals and American Interests (Washington, 1978),
358.
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assert the host state’s control over the national economy and its development; and

channel FDI into priority areas for the host state.207

1.10.4 Screening of Investment Proposal and Environmental Protection

The host states become more confident when their managerial, technical and

administrative abilities are increased; and sophisticated in their capabilities to have

more economical benefits from foreign investment; thus should make regulatory

control of FDI a necessary alternative.208 It is argued that a rapid increase in FDI

stock could exacerbate the balance-of-payment problems of the host state. To avoid

this problem, the state should constrain the rate of FDI to not exceed the growth rate

of local investment.209

Some Governments that are very keen to attract FDI are sometimes reluctant to put

in place the proper regulatory mechanisms, which might deter foreign investors from

investing in their countries.210 Among countries that had the fastest economic growth

in the past decade, most of them were favourably disposed towards FDI.211 In fact,

there is an emergent wide agreement among both developed and developing states

that any possible adverse effects of FDI can be controlled and thus it can enhance

economic growth.212 Therefore, to realize the full potential of FDI, any Government

207 Bonnie S. Fisher and James Turner, Regulating the Multinational Enterprise: National and
International Challenges (NY, 1983), 77-79.
208 Charles R. Kennedy, “Relations Between Transnational Corporations and Governments of Host
Countries: A Look to the Future,” Transnational Corporations 1, no. 1 (1992): 67-91; see further,
Geoffrey Jones, Multinationals and Global Capitalism: From the Nineteenth to the Twenty First
Century (Oxford University Press, 2005).
209 Martin Khor, Vital Issues for WTO: Developed and Developing Nations Differ on Need to Discuss
Investment Pact Now (Singapore, 1996); see also, Martin Khor, “Third World Network,” Global
Economy Series 4 (2005).
210 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 14.
211 John H. Dunning, International Production and the Multinational Enterprise (Routledge, 2013),
558.
212 Ibrahim Shihata, “Promotion of FDI - A General Account, with Particular Reference to the Role of
the World Bank Group,” ICSID Review 6 (1991): 484-509; see further, Sergio Puig and Gregory
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must have an interventionist role; and adopt a policy that is selective concerning

projects, and the volume, and timing of FDI inflows.213

FDI may cause significant environmental casualty if proper regulatory mechanisms

are not in place, that includes damage to fishing and farming, pollution of rivers and

ground water, disruption of the local population, damage to the health of local

population and workers.214 Sometimes foreign investors apply hazardous technology

with disastrous consequences. The U.S.A. company Union Carbide set up a plant in

India, and the Bhopal disaster was caused by gas leakage, resulted in enormous

casualty to life and property.215 In some cases, such environmental destructions have

led to major societal unrest, including calls for withdrawal.216 Environmental

protection is costly and in order to make more profit in businesses, there are many

MNEs, which resists to fulfil environmental protection requirements. Three are also

many MNEs or foreign investors who are keen to invest in a developing state just to

avoid the costs and burden of the rigorous environmental laws in their home states.217

1.10.5 FDI in Bangladesh

Kafi, Uddin and Islam218 discussed the impact of FDI in Bangladesh’s economy and

highlighted a few key factors on how to increase the inflow of FDI. Shimul,

Shaffer, “Imperfect Alternatives: Institutional Choice and the Reform of Investment Law,” American
Journal of International Law 112 (2018): 361.
213 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 30.
214 David N. Smith, “Foreign Investment in Natural Resources: What Can Go wrong,” in Current
Developments in International Investment Law, ed. Henry P. Kee et al. (Singapore: Butterworths,
1992).
215 Rebecca S. Oh, “The Claims of Bodies: Practices of Citizenship After Bhopal in Survivor
Testimony and Indra Sinha's Animal’s People,” Interventions 21, no. 1 (2019): 70-91.
216 Ibid.
217 Michael E. Porter, Competitive Advantage of Nations: Creating and Sustaining Superior
Performance (Simon and Schuster, 2011), 76-79.
218 Mohammed A. Kafi et al., “Foreign Direct Investment in Bangladesh: Problems and Prospects,”
Journal of Nepalese Business Studies 4, no. 1 (2007): 47-61.
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Abdullah and Siddiqua219 used the co-integration technique on nineteen developing

countries, and found that a causative linkage exists between FDI and economic

growth in Bangladesh. Faruk provided suggestion, which is based on his knowledge,

idea and assumption regarding the FDI in Bangladesh but failed to provide any

empirical proof.220 Rothgeb and John221 used his model in Bangladesh and opined

that FDI has an affirmative effect on the economic development and domestic

investment of Bangladesh.

Quader applied extreme bounds analysis to the data of the various catalyst variables

of FDI inflows in Bangladesh; and concluded that FDI and domestic investment have

a positive effect on economic growth.222 Islam223 observed that FDI Inflow has a

significant impact on private investment, export and GDP in Bangladesh.

Chowdhury224 found that in Bangladesh market size, cheap labour, easy access to the

international market, business liberalization are key determinants of the FDI inflow;

and contributed significantly on the economic growth. Islam225 pointed out that to

increase the FDI inflows from China, strategies such as greenfield investment, joint

venture with local companies, and relocating outward investment should be

encouraged more in Bangladesh.

219 Shafiun N. Shimul et al., “An Examination of FDI and Growth Nexus in Bangladesh: Engle
Granger and Bound Testing Cointegration Approach,” BRAC University Journal 6, no.1 (2009): 69-76.
220 Mohammad O. Faruk, “The Effect of FDI to Accelerate the Economic Growth of Bangladesh and
Some Problems & Prospects of FDI,” Asian Business Review 2, no. 2 (2015): 37-43.
221 John M. Rothgeb, “The Effects of Foreign Investment on Overall and Sectoral Growth in Third
World States,” Journal of Peace Research 21, no. 1 (1984): 5-14.
222 Syed M. Quader, “Foreign Direct Investment in Bangladesh: An Empirical Analysis on its
Determinants and Impacts,” Asian Economic Review 1, no. 52 (2010):1-16.
223 Kazi A. Islam, “Foreign Direct Investment (FDI) in Bangladesh: Prospects and Challenges and Its
Impact on Economy,” Asian Business Review 4, no. 1 (2015): 24-36.
224 Abdul R. Chowdhury, “FDI in Bangladesh,” The Daily Star, February 29, 2019,
http://www.thedailystar.net/newsDesign/news-details.php?nid=241435.
225 Mohammad R. Islam et al., “Motives for Investing Chinese Companies in Bangladesh and Their
Outwards FDI,” International Journal of Scientific Research and Publications 3, no. 12 (2013).
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Ahmed and Hossain226 advised that Bangladesh must secure workers safety at the

work place to continue attracting FDI from international buyers. After the Rana Plaza

tragedy in 2013, many MNEs came forward to help the victims; and also to ensure

infrastructure improvement of the factories in Bangladesh.227 Abdin228 stated that

factors such as poor infrastructure, bureaucracy and lack of professionals are likely to

hamper FDI inflows in Bangladesh from China and other foreign investors. Clark

and Kanter229 studied the efficiency level of the productivity of Bangladeshi workers,

which is just one-fourth against the Chinese workers due to the low literacy rate.

Chowdhury, Ahmed and Yasmin230 identified other factors such as shortage of

utilities, the inefficiency of suppliers, and heavy dependency on the imported raw

materials are hampering productions in Bangladesh.

1.10.6 FDI in Malaysia

There is so much academic debate on the relationship between economic growth and

FDI in Malaysia.231 Indeed, foreign investment has a significant contribution on the

Malaysian economic development, which are very closely related but academic, for

226 Jashim U. Ahmed and Tamima Hossain, “Industrial Safety in the Readymade Garment Sector: A
Developing Country Perspective,” Sri Lankan Journal of Management 14, no. 1 (2009): 1-13.
227 Nazneen Ahmed and Nathan Dev, “Improving Wages and Working Conditions in the Bangladeshi
Garment Sector: The Role of Horizontal and Vertical Relations,” Capturing the Gains, Working
Paper 40, (2014).
228 Joynal Abdin, “Foreign Direct Investment (FDI) in Bangladesh: Trends, Challenges, and
Recommendations,” International Journal of Sustainable Economies Management (IJSEM) 4, no. 2
(2015): 36-45.
229 Chris Clark and Stephen Kanter, “Violence in the Readymade Garments (RMG) Industry in
Bangladesh,” Center for International and Comparative Studies 3, no. 1 (2010): 6-12.
230 Masud Chowdhury et al., “Prospects and Problems of RMG Industry: A Study on Bangladesh,”
Prospects 5, no. 7 (2014): 103-118.
231 Robert W. Jackman, “Dependence on Foreign Investment and Economic Growth in the Third
World,” World Politics 34, no. 2 (1982): 175-196; Luiz R. Mello, “Foreign Direct Investment in
Developing Countries and Growth: A Selective Survey,” The Journal of Development Studies 34, no.
1 (1997): 1-34; Luiz R. Mello, “Foreign Direct Investment-led Growth: Evidence from Time Series
and Panel Data,” Oxford Economic Papers 51, no. 1 (1999): 133-151; Mete Feridun, “Foreign Direct
Investment and Economic Growth: A Causality Analysis for Cyprus, 1976-2002,” Journal of Applied
Sciences 4, no. 4 (2004): 654-657.
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example, Wong and Jomo232 argued that after the Asian financial crisis, the effect of

FDI in stimulating a host state’s financial growth is not consistent. Duasa233 and

Pradhan234 carefully examined the causal relationship between FDI and economic

development of Malaysia; and found that FDI has no direct contribution to the

economic growth rather development contributes to the steadiness of foreign

investment.

However, other empirical studies found that in Malaysia, domestic investment is the

most important source of economic growth and a valuable instrument in creating

jobs.235 As a result, the revitalize research’s attention was shifted to empirically

analyse the dynamic linkages between FDI and domestic investment in influencing

the economic growth, both separately and together.236 The studies found the

existence of the long-run relationship among FDI, domestic investment and

economic growth, but the direction of causality among variables remains vague. For

example, Choe237, Kim and Seo238, Hecht, Razin and Shinar239 found a bilateral

causal relationship between FDI and economic growth. On the other hand, Tang,

232 Wong Kiong and Kwame S. Jomo, “Before the Storm: The Impact of Foreign Capital Inflows on
the Malaysian Economy, 1966–1996,” Journal of the Asia Pacific Economy 10, no. 1 (2005): 56-69.
233 Jarita Duasa, “Malaysian Foreign Direct Investment and Growth: Does Stability Matter?,” Journal
of Economic Cooperation Among Islamic Countries 28, no. 2 (2007).
234 Rudra P. Pradhan, “The FDI-led-growth Hypothesis in ASEAN-5 Countries: Evidence from Co-
integrated Panel Analysis,” International Journal of Business and Management 4, no. 12 (2009): 153.
235 Glenn Firebaugh, “Growth Effects of Foreign and Domestic Investment,” American Journal of
Sociology 98, no. 1 (1992): 105-130.
236 Samuel Adams, “Foreign Direct Investment, Domestic Investment, and Economic Growth in Sub-
Saharan Africa,” Journal of Policy Modeling 31, no. 6 (2009): 939-949; Yasmine Merican, “Foreign
Direct Investment and Growth in ASEAN-4 Nations,” International Journal of Business and
Management 4, no. 5 (2009): 46.
237 Jong Choe, “Do Foreign Direct Investment and Gross Domestic Investment Promote Economic
Growth?,” Review of Development Economics 7, no. 1 (2003): 44-57.
238 David D. Kim and Seo Jung-Soo, “Does FDI Inflow Crowd out Domestic Investment in
Korea?,” Journal of Economic Studies 30, no. 6 (2003): 605-622.
239 Yoel Hecht et al., “Interactions Between Capital Inflows and Domestic Investment: Israel and
Developing Economies,” Israel Economic Review 2, no. 2 (2004): 1-14.
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Selvanathan and Selvanathan240 determined that there is only a one-way casualty

from FDI to domestic investment, while the casual link between domestic investment

and economic growth is bilateral.

In the case of Malaysia, studies, which focus on analysing the effect of FDI and

domestic investment to economic growth, are limited. Ang241 used data for the period

of 1960 to 2003, examining the long-run relationship between public investment,

private domestic investment and FDI in Malaysia; and found that they are co-

integrated in the long run. Merican242 concluded that FDI promoted to economic

growth comparing to the domestic investment in Malaysia. However, the earlier

studies found that there must be at least one unilateral causal relationship between

FDI-economic growth, or domestic investment-economic growth; which was missing

from the studies of Ang and Merican.243

1.10.7 Research Gap

As it appears from the above literature reviews that most of the academic works done

so far in relation to FDI have discussed different economic theories; and general

impact of FDI on sovereignty, ownership, environment and so on. Moreover, other

academic works are done in relation to FDI in Bangladesh and Malaysia so far is

from an economic perspective. To the best of the researcher’s knowledge, there has

240 Sumei Tang et al., “Foreign Direct Investment, Domestic Investment and Economic Growth in
China: A Time Series Analysis,” World Economy 31, no. 10 (2008): 1292-1309.
241 James B. Ang, “Do Public Investment and FDI Crowd in or Crowd out Private Domestic
Investment in Malaysia?,” Applied Economics 41, no. 7 (2009): 913-919.
242 Yasmine Merican, “Foreign Direct Investment and Growth in ASEAN-4 Nations,” International
Journal of Business and Management 4, no. 5 (2009): 46.
243 Kevin H. Zhang, “Why Does So Much FDI from Hong Kong and Taiwan Go to Mainland
China?,” China Economic Review 16, no. 3 (2005): 293-307; Audrey Liwan and Evan Lau,
“Managing Growth: The Role of Export, Inflation and Investment in Three ASEAN Neighboring
Countries,” Munich Personal RePEc Archive (2007); Hasret B. Balcioglu and Kivanç Vural,
“Comparison of Macroeconomic Performance of Selected Asian Countries: An Econometric Analysis
of China Economic Growth and Policy Implications,” Theoretical & Applied Economics 16, no. 9
(2009).
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been no specific academic or research work done on FDI laws in Bangladesh and

Malaysia at the pre-entry stage. Therefore, in the absence of any single instrumental

regulatory framework, it is essential to find out the strengths and weaknesses of the

FDI laws in Bangladesh and Malaysia at the pre-entry stage, which requires to be

explored. This research could be highlighted as an instant and well-timed progressive

response due to the evident absence of any fundamental and original legal research in

this area.

1.11 Outline of Chapters

This study contains the following chapters:

Chapter one introduces FDI and the background of the study on foreign investment

laws in Bangladesh and Malaysia. Then it discusses the problematic areas; research

questions and objectives; the significance of the study; dealing with the methodology

employed; and limitation of the study. This chapter also includes a literature review,

critically analysing and reviewing the previous literature and theories related to the

topic of the thesis; and also outline of chapters.

Chapter two discusses various theories of FDI, as well as provides a historical

background of FDI Laws, regulations and policies in Bangladesh and Malaysia.

Various theories such as neo-classical, dependency, mixed-approach and state-

intervention are discussed, have some relevance to FDI regulations in both countries.

This would serve as a foundation for discussion in this study. Furthermore, it would

appear from the discussion of various FDI governing laws and policies that they do

not have any specific provision regarding the entry condition of FDI at the pre-entry

stage.
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Chapter three critically analyses the existing FDI governing laws, regulations and

policies of Bangladesh and Malaysia at the pre-entry stage in relation to the

sovereignty, national interest and security, and foreign ownership. The legal

provisions on FDI in both countries are not sufficient to protect these factors, and

require further amendments or a new law needs to be adopted by the Government.

Furthermore, various BITs and TIPs have been analysed, which most commonly

lacks any specific provision to protect sovereignty, national interest and security of

both countries; and none of them has any provision regarding controlling foreign

ownership.

Chapter four discusses on capitalisation and performance requirements at the pre-

entry stage of FDI, thus highlights the importance of imposing on foreign investors

to fulfil these obligations. In Bangladesh, the FPIA 1980 needs to be amended to

include these requirements. The NIP 2016 is a good initiative but the Government

should also adopt specific legal provisions to achieve the desired goals; the only

procedural limitation is not sufficient to control FDI. In Malaysia, the MIDA 1965

and other governing laws and policies should be amended like the developed host

states, regarding various categories of FDI, describing their scope, nature, and

condition of application.

Chapter five discusses on the compatibility of the screening process of a foreign

investment proposal in both countries; also critically examined the strength and

weakness of the existing environmental laws, regulations and policies. Findings

show that the present regulatory arrangement must be made more effective and

strengthened with required procedural changes in enforcement, execution, and

complaisance mechanisms. For proper screening of FDI and to protect the
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environment, a specific regulatory mechanism needs to be created through the

introduction of relevant principles in FDI legislation, enactment of specific laws or

through BITs or TIPs negotiations.

Chapter six concludes every major aspects and summaries the findings of the study at

the pre-entry stage in Bangladesh and Malaysia. This chapter recommends that to

control FDI and to ensure positive contributions, the FPIA 1980 and the MIDA 1965

as the principal legislation must be amended to regulate foreign investments at the

pre-entry stage. The Governmental authorities should be more enlightened, proactive

and be willing to protect the interests in both countries. Moreover, the incorporation

of recommendations provided in this chapter will strengthen the existing laws and

policies and also increase legal certainty.
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CHAPTER TWO

BACKGROUND AND THEORIES OF FDI IN BANGLADESH

ANDMALAYSIA

2.1 Introduction

This chapter provides a background of the study by discussing the historical

background of various theories of foreign direct investment (FDI) and their relevance

to foreign investments. This chapter would try to examine FDI theories and how they

relate to six factors that have been identified for discussions. Thereafter, the

definition of FDI will be provided. This chapter also looks at relevant legal and

institutional frameworks of the FDI in Bangladesh and Malaysia that are relevant in

regulating FDI.

2.2 Definition of Foreign Direct Investment

After the emergence of the notion of ‘economic globalisation’, FDI became an

essential element of the international economy. It is a renowned phrase, which has

gained the specific interest of the policy-makers, academics, national and

international investment laws and policies, international financial institutes and so on.

Consequently, various definitions have been developed over the years to define FDI.

The Organisation for Economic Co-operation’s (OECD) definition of FDI is “the

category of international investment that reflects the objective of a resident entity in

one economy to obtain a lasting interest in an enterprise resident in another



66

economy”.244 The United Nations Conference on Trade and Development’s

(UNCTAD) definition is:

An investment involving a long-term relationship and reflecting a

lasting interest and control by a resident entity in one economy

(foreign direct investor or parent enterprise) in an enterprise

resident in an economy other than that of the foreign direct investor

(FDI enterprise or affiliate enterprise or foreign affiliate).245

The OECD and UNCTAD’s definitions appear to be constructed with an emphasis

on ‘lasting interest’ and ‘long term relationship’. Long-term relationship and lasting

interest denote the nature of the investment. It ought to be in a way that creates and

enables a continued relationship between the FDI enterprise and investor in an

overseas territory, and is related with importance managing authority over the

earlier.246 The FDI is defined by the Balance of Payments Manual of International

Monetary Fund (IMF) as “an investment that is made to acquire a lasting interest in

an enterprise operating in an economy other than that of an investor, the investor’s

purpose being to have an effective voice in the management of the enterprise”.247

From this definition, the issue of ownership interest and control appears to be a

subject of importance in the definitional construct of FDI.

Apart from different institutions, various scholars also defined FDI. Moosa defined

FDI as “the process whereby residents of one country (the source country) acquire

ownership of the assets for the purpose of controlling the production, distribution and

244 Andrew Gurria, OECD Benchmark Definition of Foreign Direct Investment, accessed May 28,
2019, https://stats.oecd.org/glossary/detail.asp?ID=1028.
245 Alex Guterres, United Nations Conference on Trade and Development (UNCTAD), accessed June
21, 2020, https://unctad.org/en/Docs/wir2007p4_en.pdf.
246 Maitena Duce and Banco D. Espana, “Definitions of Foreign Direct Investment (FDI): A
Methodological Note,” International Economics and International Relations Department, Bank for
International Settlements (2003), www.bis.org/publ/cgfs22bde3.pdf.
247 Michel Camdessus, Balance of Payments Manual (IMF, 1993), 86.
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other activities of a firm in another country”.248 However, in Moosa’s definition, the

phrase ‘residents of one country’ to indicate the investors of FDI limits the scope of

the definition; instead, the term ‘residents of one country’ can be used to include

every natural and juristic people in a state.

Sornarajah defined FDI as “foreign investment involves the transfer of tangible and

intangible assets from one country to another country for the purpose of their use in

that country to generate wealth under the total or partial control of the owner of the

assets”.249 In this definition, various phrases such as property transfer, tangible or

intangible, from one state to another by any investor, either an individual national,

private or state-owned company, or any agency, is the fundamental ingredient of

foreign investments. According to Sornarajah, the investor must have full or partial

ownership, as well as control over the management in the invested assets. This

definition appears to be more general and comprehensive.

Seid defined FDI as “foreign investment enables investors to look beyond the

constraints of their domestic investment environment and gain access to resources

and bigger markets, and maximise investment returns”.250 According to this

definition, FDI allows investors to invest their capital outside of the home states and

by investing in the host states; they acquire the right to operate local resources to

gain profits.

248 Imad A. Moosa, Foreign Direct Investment: Theory, Evidence and Practice (Palgrave Macmillan,
2002), 11.
249 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge, 2017),
8.
250 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 3.
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Apart from the institutions and scholars, the FDI laws of different countries also

defined foreign investment. For examples, according to section 2(1)(b) of the FPIA

1980 of Bangladesh, foreign private investment means:

Investment of foreign capital by a person who is not a citizen of

Bangladesh or by a company incorporated outside Bangladesh, but

does not include investment by a foreign Government or an agency

of foreign Government.

Article 15 of the Foreign Investment Law 2015 of China expands the definition of

foreign investment, which includes: mergers and acquisitions (including equity

acquisition and asset acquisition); green-field investment (i.e. establishment of a new

enterprise); obtaining licenses to explore natural resources or build/operate

infrastructure (such as joint offshore oil exploration, BOT and others); medium and

long-term financing (with a term of more than one year); contractual control (such as

VIE arrangement); acquisition of houses, land and other real property; and other

forms.251

Article 3(12) of the Law on Investment 2014 of Vietnam defines foreign investment

as “the remittance of capital in cash or other lawful assets by foreign investors into

Vietnam to carry out investment activities”.252 Besides, Article 4(h) of the Private

Investment Law 2005 of Angola defines foreign investment as “the implementation

of the project by using assets held by non-residents for foreign exchange purposes,

251 Mukhisa Kituyi, United Nations Conference on Trade and Development (UNCTAD), accessed
May 23, 2019, https://investmentpolicyhub.unctad.org/InvestmentLaws.
252 Ibid.

https://investmentpolicyhub.unctad.org/InvestmentLaws


69

which assets may consist of, other than monetary funds, technology, know-how or

capital goods”.253

From the above definitions, it appears that capital investment should be from a

foreign individual or company, who is not a citizen of the host country; and should

invest their money by complying the law of the concerned country. It is to be noted

here that none of the FDI governing laws in Malaysia including MIDA 1965 defines

foreign investment.

Moreover, the two expressions ‘long term relationship’ and ‘lasting interest’ referred

above, are the well-known characters of the FDI definitions, mostly used by the

financial institutions. The use of these terminologies represents the facet that

differentiates FDI from portfolio investment because portfolio investment does not

look for control or permanent interest.254 In portfolio investment, the control and

management of the company is detached from the share of ownership in it; whereas

the controlling of investment property is essential in FDI. Moreover, according to

Sornarajah, it is a sound foundation for distinguishing direct and portfolio investment

in the law; and in addition, such a distinction is drawn in the economic texts.

However, what precisely determines the control is a matter, which is not agreed upon;

nevertheless, the frequently used minimum threshold of ten per cent shareholding in

a foreign company is regarded as to create a considerable authority over the

fundamental policies of an underlying project.255

253 Asif Qureshi, Perspectives in International Economic Law (Kluwer Law International, 2002), 3.
254 Imad A. Moosa, Foreign Direct Investment: Theory, Evidence and Practice (Palgrave Macmillan,
2002), 22.
255 Qian Sun et al., “Determinants of Foreign Direct Investment Across China,” Journal of
International Money and Finance 2, no. 1 (2000): 79, 82.
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From the above discussions, it appears that two key elements are necessary to

constitute FDI, which are: (a) an individual or a company need to transfer capital

from a source state to a host state; and (b) control of the investor through substantial

equity shareholding. Despite, a gap exists in these two constituting elements.256 The

transfer of capital is not a hard and fast condition in many host countries for an

investment to be an FDI. The essential issue is the share to the legal capital of a

company or project by the MNEs or individual, or inter-Governmental agency, or

foreign Government-owned company, or a non-resident national of the host state.257

Taking into consideration the above analysis on the definition of FDI, it could be said

that as one of the most emergent economic matters, the definition of FDI is not

static;258 rather it is flexible, progressive in nature, as a result consistently becoming

broader and comprehensive.259 Moreover, all the above definitions appear to be

similar in context and the crucial phrases from the content of every definitional

wordings are: investment by an investor, investment in a foreign country, ownership

control by an investor, and investor’s right to operate the invested property.260

Therefore, the author prefers to define FDI as ‘an investment by a foreign individual

256 John H. Dunning, “Trade, Location of Economic Activity and the MNE: A Search for an Eclectic
Approach,” in Internationalization of the Firm, ed. Peter J. Buckley and Pervez N. Ghauri (Thomson,
1993), 61.
257 For example, investment by a foreign individual or a company for a project based totally on a loan
to a host country is regarded as foreign investment. In addition, in product-sharing agreement for oil
extraction it is seen that the foreign company comes into agreement for oil exploration and there is
shift of power from oil companies to oil producing host state. Oil producing host state alone has the
right to control and disposal of it. The foreign company is given a certain percentage of products. In
view of this the author in his own definition as mentioned above did not articulate the requirement of
transfer of capital or control through substantial equity sharing. See Gene M. Grossman and Elhanan
Helpman, Innovation and Growth in International Economy (MIT Press, 1993), 54.
258 This tendency is mostly evident in BITs and national legislations. BITs of capital exporting have a
tendency to broaden the scope of definition so as to bring a variety of activities associated with the
investment under treaty protection. On the other hand, definition in national legislations mostly
depends on the states national economic policies with regards to the urgency of FDI for economic
development.
259 Jagdish N. Bhagwati and Thirukodikaval N. Srinavasan, Lectures in International Trade (MIT
Press, 1998), 20.
260 Ibid.
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or corporate body or financial institute in a host country (other than its own), where

the investor has specific ownership in the investment property and also has right to

operate in the invested assets’.

2.3 Pre-entry Stage

Entry regulation of FDI significantly matters in a host country due to the concern of

its social interests, and national economy comes before sanctioning any foreign

investor’s FDI proposal. There are two entry stages of FDI in a host country: (a) the

pre-entry stage; and (b) the post-entry stage. While considering any FDI proposal

during the pre-entry stage, the host country authority considers its national

development plan and then determines over requirements for accepting the proposal;

also environment, social, and economic development issues are considered as a

requirement during the post-entry commercial activity of the FDI.

In a host state, every other laws and regulations interacts with pre-entry regulation of

FDI and also these regulatory features are considered at pre-entry and admission

levels. Consequently, they are being enforced during the post-entry stage of the FDI.

Generally, the BITs and TIPs have provisions regarding both pre-entry and post-

entry stages. In this study, six factors as mentioned in chapter one will be discussed

in later chapters are relevant to the pre-entry stage only, which are within the scope

of the research area.

2.4 Regulatory Frameworks of FDI in Bangladesh

This sub-heading seeks to highlight the relevant laws and policies on FDI in

Bangladesh. It will serve as a foundation for discussion in this study concerning the

regulatory framework and the rationale for each of the legislation will follow.
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Foreign investment carries enormous importance in a developing country like

Bangladesh. Realising the significance of FDI, Bangladesh formulated its first

Industrial Investment Policy in 1973, revised it again in 1974 and 1975. Thereafter,

the Foreign Private Investment (Promotion and Protection) Act 1980 (FPIA 1980)

and the Bangladesh Export Processing Zones Authority Act 1980 (BEPZA 1980)

was enacted. To make the foreign investment more attractive the National Industrial

Policy (NIP) was announced in 1982, and then continued to revise in 1986, 1991,

1999, 2005, 2009, 2010 and in 2016.

To promote FDI further, Bangladesh has also enacted the Bangladesh Private Export

Processing Zones Authority Act 1996 (BPEPZA 1996); the Bangladesh Economic

Zones Act 2010 (BEZA 2010); and the Bangladesh Investment Development

Authority Act 2016 (BIDA 2016). during the last few decades, Bangladesh has also

reformed its regulative constitution in relation to FDI to dislodge the compliances

related to the FDI; and to open up the new avenue.261 The legal framework of FDI in

Bangladesh is as follow:

Figure 2.1 The Legal Framework of FDI in Bangladesh
Source: BIDA website

261 Aradhna Aggarwal, “Performance of Export Processing Zones: A Comparative Analysis of India,
Sri Lanka and Bangladesh,” Journal of Instaflg Institute 30, no.1 (2016).
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2.4.1 Foreign Private Investment (Promotion and Protection) Act 1980 (FPIA
1980)

The FPIA 1980 provides for fair and equitable treatment to foreign private

investment, with full protection and security.262 It ensures legal protection to foreign

investment in Bangladesh against nationalisation and expropriation.263 It also

guarantees repatriation of capital and returns from it;264 and equitable treatment with

domestic investors in relation to indemnification, compensation and so on, in the

event of loss due to civil commotion and so forth.265 Likewise, sufficient safeguard is

also offered for intellectual property (IP) rights, such as trademarks, patents,

copyrights and designs.266

The Act appears to be based on the neo-classical theory and follows the national

treatment (NT) principle of the World Trade Organisation (WTO). The scope and

coverage of the Act are quite limited, in contrast with many FDI-related laws in other

countries in the region and beyond. The entire Act contains seven short substantive

Articles only.267 The FPIA applies to industrial undertakings, which are defined to

encompass the processing and production of goods; also the proviso of certain

services as defined by the Government. The services considered as “industries” are

enumerated in the National Industrial Policy 2016 and include IT-based activities,

business process outsourcing, construction, tourism, telecommunications, transport,

262 Section 4, FPIA 1980; see Ministry of Laws, Laws of Bangladesh, accessed July 13, 2020,
http://bdlaws.minlaw.gov.bd/act-597.html, .
263 Section 7, FPIA 1980.
264 Section 8, Ibid.
265 Section 6, Ibid.
266 Shabbir A. Bashar, Bangladesh: Facilities and Tax Incentives for Foreign Investors (BETELCO,
2018), 3-6.
267 Section 5, FPIA 1980.

http://bdlaws.minlaw.gov.bd/act-597.html
http://www.betelco.com/sb
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human resource development, and power generation. Significantly, insurance and

finance services are not part of the list.268

2.4.2 Bangladesh Export Processing Zone Authority Act 1980 (BEPZA 1980)

The Bangladesh Export Processing Zone Authority (BEPZA) was established under

the BEPZA 1980, which is the official organ of the Government to facilitate, attract

and promote FDI in the export processing zones (EPZs).269 The main objective of an

EPZ is to provide specialised areas to the prospective investors where they would

find a compatible investment clime, which is free from clumsy procedures.270 Also,

as the competent Authority BEPZA performs safety and security at work-place;

maintain harmonious labour-management and industrial relations; inspection and

supervision of the compliances of the enterprises related to social and environmental

issues in EPZs.271

2.4.3 Bangladesh Private Export Processing Zones Act 1996 (BPEPZA 1996)

In 1996, the Bangladesh Private Export Processing Zones Act 1996 (BPEPZA 1996)

was enacted for setting up private export processing zones, or to bring in joint

ventures or FDI.272 The Government of Bangladesh also encourages the

establishment of private economic zone, which are regulated under the BPEPZA

1996. The primary objective is to promote private investment in the EPZs, in doing

so, offers various incentives. For examples, Bangladesh Government announced 50

268 Mohammad A. Kafi et al., “Foreign Direct Investment in Bangladesh: Problems and Prospects,”
Journal of Nepalese Business Studies 4, no. 1 (2007): 47-61.
269 More information available at BEPZA, About, accessed July 13, 2020, https://www.bepza.gov.bd/.
270 Mohammad A. Eusuf et al., Institutions for Facilitating FDI: Issues for BEPZA, Bangladesh
(CUTS International, 2013). BEPZA currently oversees the operations of eight EPZs and ninth zone is
scheduled to open in the future.
271 Sheikh M. Salahuddin, About BEPZA, accessed May 30, 2019, https://www.bepza.gov.bd.
272 This Act is available at International Labour Organization, Bangladesh, accessed July 13, 2020,
http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=59499&p_country=BGD&p_count=1
65, .

https://www.bepza.gov.bd/
http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=59499&p_country=BGD&p_count=165
http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=59499&p_country=BGD&p_count=165


75

per cent tax relief in Hi-Tech parks economic zones; labour unions and other

activities that are often viewed as detrimental to productivity are banned inside the

EPZs; and also new factories enjoy tax holidays for 5 years.273

In accordance with BPEPZA 1996, Youngone Corporation of South Korea

developed and still operating the country’s first private EPZ since early 2000s. The

Government has announced recently that it is planning to establish 100 new EPZ and

specialized economic zones (SEZs) in the next 15 years. In recent times, the

Government establishing science and technology-based economic zones to attract

more FDI. The Government also encourages establishing more private economic

zone in the country. The Bangladesh Government has approved 37 new Economic

zones, which consists of Governmental, non-Governmental and SEZs.274

2.4.4 Bangladesh Economic Zones Act 2010 (BEZA 2010)

In 2010, the Government enacted the BEZA 2010275 to encourage employment, rapid

economic development through increase and diversification of industry, export and

production.276 This Act allows to make provisions for the establishment of economic

zones in all potential areas, including underdeveloped and backward regions; and

operation, development, control and management thereof. The Act also established a

centralized economic zones authority, namely the Bangladesh Economic Zones

273 At present, two private EPZs are under construction and six are operational in Bangladesh; see
BizBangladesh, Export Processing Zones, accessed June 2, 2019, https://bizbangladesh.com/epz-
bangladesh.
274 Mohammed Islam, “Investment Promotion Agencies & Special Zones in Bangladesh,” BD
Embassy China, accessed September 14, 2019, https://www.bdembassybeijing.org/investment-
promotion-bangladesh/.
275 This Act is available at Bangladesh Economic Zones Authority, Bangladesh Gazette, accessed July
13, 2020, http://beza.gov.bd/wp-content/uploads/2015/06/BEZA-Act-English.pdf.
276 Aradhna Aggarwal, “Performance of Export Processing Zones: A Comparative Analysis of India,
Sri Lanka and Bangladesh,” Journal of Instaflg Institute 30, no.1 (2016).

https://www.bdembassybeijing.org/investment-promotion-bangladesh/
https://www.bdembassybeijing.org/investment-promotion-bangladesh/
http://beza.gov.bd/wp-content/uploads/2015/06/BEZA-Act-English.pdf
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Authority (BEZA).277 The BEZA is accountable for managing and establishing

specialised economic zones (SEZs) in Bangladesh.278 The actual number of

economic zones in Bangladesh is in contention. However, as per data from the BEZA,

there are 29 privately owned and 59 Government-owned (total 88) economic zones

exist at present across the country.279

2.4.5 Bangladesh Investment Development Authority Act 2016 (BIDA 2016)

In 2016, the Government has enacted the BIDA 2016 to encourage and facilitate

private investment or foreign investment in Bangladesh.280 Under the Act, the

Bangladesh Investment Development Authority (BIDA) has created a ‘One Stop

Service’ department to give every types of assistance and services to private

investments including FDI.281

Under the Act, the BIDA helps the authorities concerned in land acquisition, make a

list of unused land and structures and frame a policy for its utilisation, frame a

guideline for allotting and transferring plots, and work for ensuring efficient use of

land. It also issue no-objection certificates, declare a certain area as industrial zone

through a gazette notification, and determines import settlement. The BIDA can

privatize loss-making state-owned enterprises worth up to Tk100 crore (USD 11.76

million); but if the value is more it will be sent to the cabinet committee on economic

277 More information is available at Bangladesh Economic Zones Authority, About, accessed July 13,
2020, https://www.beza.gov.bd/.
278 Mohammad A. Razzaque et al., “Promoting Inclusive Growth in Bangladesh Through Special
Economic Zones,” Asia Foundation (2018): 1-53.
279 Shahreem Ahsan, “An Update on Special Economic Zones in Bangladesh,” Lightcastle, accessed
July 13, 2020, https://www.lightcastlebd.com/insights/2019/10/28/an-update-on-special-economic-
zones-in-bangladesh.
280 This Act is available at Bangladesh Economic Zones Authority, Bangladesh Gazette, accessed July
13, 2020,
http://bi.sylhetdiv.gov.bd/sites/default/files/files/bi.sylhetdiv.gov.bd/law_policy/686da6e1_0758_11e7
_a6c5_286ed488c766/BIDA%20Act,2016.pdf.
281 Section 16 of the BIDA Act 2016.

https://www.beza.gov.bd/
https://www.lightcastlebd.com/insights/2019/10/28/an-update-on-special-economic-zones-in-bangladesh
https://www.lightcastlebd.com/insights/2019/10/28/an-update-on-special-economic-zones-in-bangladesh
http://bi.sylhetdiv.gov.bd/sites/default/files/files/bi.sylhetdiv.gov.bd/law_policy/686da6e1_0758_11e7_a6c5_286ed488c766/BIDA%20Act,2016.pdf
http://bi.sylhetdiv.gov.bd/sites/default/files/files/bi.sylhetdiv.gov.bd/law_policy/686da6e1_0758_11e7_a6c5_286ed488c766/BIDA%20Act,2016.pdf
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affairs for approval. However, investment proposals under private EPZ, BEPZA,

BEZA, hi-tech parks, and Bangladesh Small and Cottage Industries Corporation

remain outside BIDA’s purview.282

2.4.6 National Industrial Policy 2016 (NIP 2016)

Over the years, the Government of Bangladesh has implemented several important

policy reforms. The Government has adopted a comprehensive array of policies,

which are designed to create a more open and competitive environment for foreign

investment. In respect to foreign investors or private sectors, these policies has the

capability to contribute towards the achievement of development goals. These

national policies are aimed at bringing about important socio-economic

improvements to the citizens of Bangladesh and eventually, self-reliance for the

state.283

The present Government announced a new National Industrial Policy in 2016 (NIP

2016) in order to make the industrial policy responsive to the changes occurring in

the worldwide economy; to increase a greater share of industry in the Gross

Domestic Product (GDP); and to accomplish the goal of accelerating industrial

growth in Bangladesh.284 Bangladesh offers generous opportunities under its

282 Khalil Ahmed, “New Agency Starts Journey to Boost Investment,” The Daily Star, September 15,
2019, https://www.thedailystar.net/business/new-agency-starts-journey-boost-investment-1279147.
283 Abu Ahmed, “Foreign Investment in Bangladesh,” SdnBd.org, accessed June 5, 2019,
http://www.sdnbd.org/sdi/statisticapocketbook/Chap01/0114.htm.
284 This NIP is available at Ministry of Finance, Bangladesh Economic Review 2017, accessed July 13,
2020https://mof.portal.gov.bd/sites/default/files/files/mof.portal.gov.bd/page/e8bc0eaa_463d_4cf9_b3
be_26ab70a32a47/Ch-08%20(English-2017)_Final.pdf.

https://www.thedailystar.net/business/new-agency-starts-journey-boost-investment-1279147
https://mof.portal.gov.bd/sites/default/files/files/mof.portal.gov.bd/page/e8bc0eaa_463d_4cf9_b3be_26ab70a32a47/Ch-08%20(English-2017)_Final.pdf
https://mof.portal.gov.bd/sites/default/files/files/mof.portal.gov.bd/page/e8bc0eaa_463d_4cf9_b3be_26ab70a32a47/Ch-08%20(English-2017)_Final.pdf
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liberalised Industrial Policy for FDI; as well as offers export-oriented, private sector-

led growth strategy.285

2.5 Institutional Frameworks of FDI in Bangladesh

There are three primal organisations (the BIDA, BEPZA and BEZA), which are

responsible for handling and promoting foreign investment in Bangladesh. In BIDA,

the Prime Minister is the Chairperson in the Board and includes another 16 members.

Most of the Board members are ministers and their secretaries; and also includes

representatives from the local chamber of commerce, and the Governor of

Bangladesh Bank. There is an executive committee, which consist of eight members;

and they are responsible to help the Board in discharging its day-to-day activities.

The BIDA has a head office in Dhaka and five regional offices in Bangladesh.

In BEPZA, the Board is also chaired by the Prime Minister and includes another 23

members. Most of the Board members are ministers and their secretaries, including

Executive Chairman of BIDA and the Governor of Bangladesh Bank. An executive

office of 15 members are responsible to help the Board in discharging its day-to-day

activities, in addition to the BEPZA office itself, which consists of the head office in

Dhaka and eight regional offices.

In BEZA, the Board is also chaired by the Prime Minister and includes another 33

members. Most of the members are ministers and their secretaries, including

representatives from the local chamber of commerce, the Governor of Bangladesh

Bank, and local women entrepreneurs. The BEZA Executive Board consisting of an

Executive Chairman and three executive members to oversee day to day operation of

285 William E. James, et al., Asian Development: Economic Success and Policy Lessons (International
Center for Economic Growth, 2017), 134.
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BEZA. The BEZA Office/Secretariat has 130 officers and staff who perform all day-

to-day activities as guided by the Executive Board. The institutional framework of

FDI in Bangladesh is as follow:

Figure 2. 2 The Institutional Framework of FDI in Bangladesh

Source: BIDA, BEPZA and BEZA websites

2.6 Regulatory Frameworks of FDI in Malaysia

This sub-heading seeks to highlight the relevant FDI laws in Malaysia. This would

serve as a foundation for discussion in this study concerning the regulatory

framework of FDI.
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Among the Southeast Asian countries, Malaysia has keenly attracted FDI and

constantly striven to maintain the competitiveness of FDI determinants, including the

legal infrastructure. Unlike Thailand or Indonesia,286 Malaysia does not have any

specialised FDI law; as a result, every FDI must take approval or permission from

the local licensing bodies, in case of substantial investments from the Foreign

Investment Committee (FIC), and from the Malaysian Industrial Development

Authority (MIDA). This has provided maximum flexibility to the Malaysian

Government to direct FDI to relevant sectors in furtherance of its ethnic

redistribution policies set out earlier. To counter the negative influence of state

control and admission conditions on inbound FDI and to positively encourage FDI in

the relevant sectors, the Government has adopted a generous system of incentives.287

At present, due to the decline of the inflow of FDI in the region, Malaysia is

encountering fresh challenges. To counter this phenomenon, the Government is

constantly considering new strategies and has enhanced the utility of the existing

determinants to attract more FDI. Since independence, the Government has enacted

various laws and policies in relation to FDI and to enhance the legal framework of

FDI. This study will focus on the various laws that especially pertain to FDI; and

also aims to shed light on the legal framework of FDI in Malaysia.288 The existing

laws in relation to FDI are as follows:

286 Simon Butt, “Foreign Investment in Indonesia: The Problem of Legal Uncertainty,” Foreign
Investment and Dispute Resolution Law and Practice in Asia (2011): 112-134.
287 Salim Farrar, “Foreign Investment Laws and the Role of FDI in Malaysia’s ‘New’ Economic
Model, Foreign Investment and Dispute Resolution Law and Practice in Asia (2017): 153-173.
288 Salim Farrar, “Foreign Investment Laws and the Role of FDI in Malaysia’s ‘New’ Economic
Model, Foreign Investment and Dispute Resolution Law and Practice in Asia (2017): 153-173..
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Figure 2. 3 The Legal Framework of FDI in Malaysia
Source:MIDA website

2.6.1 Malaysian Investment Development Authority (Incorporation) Act 1965
(MIDA 1965)

The Malaysian Investment Development Authority (MIDA) was established and

incorporated by the Malaysian Investment Development Authority (Incorporation)

Act 1965.289 It is the Government’s principal agency to oversee and drive investment

into the manufacturing and services sectors in Malaysia. Starting operations in 1967,

it was given the mandate to advise the Minister of International Trade and Industry

(MITI) on industry matters including the formulation of related policies; and to

promote investments in the services and manufacturing sectors290

2.6.2 Ministerial Functions Act 1969 (MFA 1969)

The MFA 1969 was enacted to make provisions for declaring the styles and titles of

Ministers, for declaring the functions and the transfer of functions of Ministers and

289 The Act was first known as the Federal Industrial Development Authority (Incorporation) Act
1965. This Act is available at AGC Malaysia, MIDA Act 1965, accessed July 13, 2020,
http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20397%20-
%20Malaysian%20Industrial%20Development%20Authority%20(Incorporation)%20Act%201965.pd
f.
290 Mohamed Saifuddin, The MIDA, Corporate Background of MIDA, accessed June 8, 2019,
http://www.mida.gov.my/env3/uploads/images/About_MIDA/02%20MIDA%20Background.pdf.

http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20397%20-%20Malaysian%20Industrial%20Development%20Authority%20(Incorporation)%20Act%201965.pdf
http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20397%20-%20Malaysian%20Industrial%20Development%20Authority%20(Incorporation)%20Act%201965.pdf
http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20397%20-%20Malaysian%20Industrial%20Development%20Authority%20(Incorporation)%20Act%201965.pdf
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for incidental and connected purposes.291 In accordance with the MFA 1969 the

Ministers of the Federal Government Order were gazetted. The gazette is meant to

lists the departments and agencies that fall under their purview; and also formalise

the duties of ministers.292

2.6.3 Industrial Coordination Act 1975 (ICA 1975)

Even though the CA 2016 governs foreign investors’ entry and practice in Malaysia,

the ICA 1975 (ICA 1975) was enacted to ensure orderly development and growth in

the manufacturing sector. The Act requires person(s) engaging in any manufacturing

activity to obtain a license from the Licensing Office.293 In this context,

“manufacturing activity” is defined as the making, altering, blending, ornamenting,

fishing or otherwise treating or adapting any Article or substance with a view to its

use, sale, transport, delivery or disposal and includes the assembly of parts and ship

repairing but shall not include any activity normally associated with retail or

wholesale trade.294 Only manufacturing companies with shareholders’ funds of

RM2.5 million and above, or engaging 75 or more full time employees need to apply

for a licence under the ICA.295

291 This Act is available at Commonlii, Malaysian Legislation, accessed July 13, 2020,
http://www.commonlii.org/my/legis/consol_act/mfa1969251/, .
292 Leo H. Teng, “Ministers Finally Have Their Duties Gazetted,” Malaysiakini, May 31, 2019,
https://www.malaysiakini.com/news/476368.
293 This Act is available at Dezan Shira & Associates, Malaysia Industrial Co-ordination Act 1975,
accessed July 13, 2020, https://www.dezshira.com/library/treaties/malaysia-industrial-co-ordination-
act-1975-2771.html.
294 Tan C. Kiat, “Types of Licence, Port Klang Free Zone Malaysia,” PKFZ, accessed June 7, 2019,
http://www.pkfz.com/wp-content/uploads/2015/06/Types_Of_Licenses.pdf.
295 The current level was set by the Government in 1986 as part of Government liberalisation
measures. See Kwame S. Jomo, “Investment and Technology Policy: Government Intervention,
Regulation and Incentives,” in Institution and Malaysian Economic Development Law, ed., Kwame S.
Jomo and Wong S. Ngan (Singapore, 2008).

http://www.commonlii.org/my/legis/consol_act/mfa1969251/
https://www.malaysiakini.com/news/476368
https://www.dezshira.com/library/treaties/malaysia-industrial-co-ordination-act-1975-2771.html
https://www.dezshira.com/library/treaties/malaysia-industrial-co-ordination-act-1975-2771.html
http://www.pkfz.com/wp-content/uploads/2015/06/Types_Of_Licenses.pdf
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2.6.4 Promotion of Investment Act 1986 (PIA 1986)

The PIA 1986 is a framework law.296 The PIA itself does not distinguish between

foreign and domestic investors or investments. It grants the Minister of International

Trade and Industry (MITI) broad discretionary powers to determine which investors

and investments are eligible for certain classes of investment incentives, and to

define the magnitude of such incentives.297 For example, guidelines published on the

MIDA for “general investment” shows that eligibility for incentives in some sectors

are conditional on the company in question having a minimum percentage of

Malaysian shareholding. However, in the exercise of discretion granted by the PIA,

the Minister may make rules defining eligibility for incentives that distinguish

between Malaysian and foreign investors.298

2.6.5 Companies Act 2016 (CA 2016)

Replacing the Companies Act 1965, the CA 2016 aims to enhance corporate

governance that is in line with global practices; and establishing a modernized

corporate legal framework for businesses in Malaysia.299 It introduces new concepts

in relation to capital allocation decisions secured creditors’ rights, incorporation,

296 This Act is available at Treasury of Malaysia, Promotion of Investment Act 1986, accessed July 13,
2020, https://www1.treasury.gov.my/index.php/en/tax/item/1160-promotion-of-investment-act-
1986.html.
297 Section 4, the PIA 1986.
298 For example, investment in integrated logistics services requires that at least 60 per cent of the
company’s equity must be held by Malaysians; see MIDA, Incentives for General Investment,
accessed June 7, 2019,
http://www.mida.gov.my/env3/uploads/IncentivesCompilation/MIDA/2013/AppIAGeneral.pdf.
299 This Act is available at Companies Commission of Malaysia, Laws of Malaysia, accessed July 13,
2020, https://www.ssm.com.my/Pages/Legal_Framework/Companies%20-Act%20-1965-
(Repealed)/aktabi_20160915_companiesact2016act777_0.pdf.

https://www1.treasury.gov.my/index.php/en/tax/item/1160-promotion-of-investment-act-1986.html
https://www1.treasury.gov.my/index.php/en/tax/item/1160-promotion-of-investment-act-1986.html
https://www1.treasury.gov.my/index.php/en/tax/item/1160-promotion-of-investment-act-1986.html
http://www.mida.gov.my/env3/uploads/IncentivesCompilation/MIDA/2013/AppIAGeneral.pdf
https://www.ssm.com.my/Pages/Legal_Framework/Companies%20-Act%20-1965-(Repealed)/aktabi_20160915_companiesact2016act777_0.pdf
https://www.ssm.com.my/Pages/Legal_Framework/Companies%20-Act%20-1965-(Repealed)/aktabi_20160915_companiesact2016act777_0.pdf
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corporate governance and rescue mechanisms, reporting requirements.300 The Act

has specific provisions regarding foreign investors.301

2.7 Institutional Frameworks of FDI in Malaysia

The Ministry of International Trade and Industry (MITI) is the parent department of

the MIDA. The minister of MITI is responsible to oversee the functions of MIDA.

The Executive Board of MIDA consists of a Chairman and a Chief Executive Officer

including Deputy Governor of Central Bank of Malaysia, women entrepreneurs and

representatives from the local chamber of commerce. The Board is accountable to

oversee day to day operation of MIDA. To further enhance MIDA's role of assisting

investors, senior representatives from key agencies are stationed at MIDA's

headquarters in Kuala Lumpur to advise investors on government policies and

procedures. These representatives include officials from the Immigration Department,

Ministry of Human Resources, Tenaga Nasional Berhad, Royal Customs Malaysia,

Telekom Malaysia Berhad, and Department of Environment. In addition to its

Headquarters, MIDA has 12 state offices302 and 24 overseas303 offices. The

institutional framework of MIDA is as follow:

300 Lee Soo Eng, “Malaysia Companies Act 2016: Review,”MAZARS (2017): 2.
301 Sections 561-579 of the CA 2016.
302 State offices are in Selangor, Perak, Pulau Pinang, Kedah, Terengganu, Kelantan, Pahang, Johor,
Melaka, Negeri Sembilan, Sabah and Sarawak.
303 Overseas offices are in Asia and Asia Pacific (Sydney, Guangzhou, Shanghai, Mumbai, Osaka,
Tokyo, Seoul, Bangkok, Taipei, Singapore), America (Boston, Chicago, Houston, Los Angeles, New
York, San Jose), Europe (Paris, Frankfurt, Munich, Milan, Stockholm, London),
Africa (Johannesburg), Middle East (Dubai).
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Figure 2. 4 The Institutional Framework of FDI in Malaysia

Source:MIDA website

2.8 FDI Theories

Generally, different theories play a significant part in determining legal attitudes.

Under the heading, various economic theories that are relevant to foreign

investments in this study would be highlighted. The discussion is not going to be in

detail since the essence is to establish a nexus between these theories and how they

support the current study. In relation to FDI, there are four acknowledged economic

theories, which appear to have played an essential part in order to determine both

national and international legal regimes. These theories are: (a) neo-classical
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economic theory; (b) dependency theory; (c) mixed-approach theory; and (d) State-

intervention theory.

Neoclassical economic theory suggest that FDI is entirely beneficial and the key

principal force to the host country. This theory has played an important role in legal

debates and is the key issue behind the worldwide pushing for the relaxation of FDI

regimes.304 In contrast to the neoclassical theory, the dependency theory maintains

that a state cannot achieve development unless it veers away from dependence on

FDI. In recent years, even though its influence has been lost in worldwide law

making; nevertheless, is still considered as an anti-force of neoclassical economics

and an essential force in the rule-making procedure.305

The mixed approach theory has been developed recently, which search for adopting a

middle course between the distant views of the neoclassical and dependency theories;

thus creates a balance between the liberalisation of FDI laws and regulation of

foreign investments.306 State-intervention theory supports the host Government’s

intervention on FDI to resolve market failures. Without intervention, the rate of

accumulation could suffer correspondingly, various negative externalities may not be

controlled, and collective goods could be inadequately provided.307

All four theories would be highlighted in chapters’ three to five while discussing six

factors that have been identified in this study. Moreover, in chapter six,

304 Bruce E. Kaufman, “The Institutional Economics of John R. Commons: Complement and
Substitute for Neoclassical Economic Theory,” Socio-Economic Review 5, no. 1 (2007): 3-45.
305 Tony Smith, The Dependency Approach in New Directions in Comparative Politics (Routledge,
2018), 45-61.
306 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 36.
307 Michael P. Allen, “Capitalist Response to State Intervention: Theories of the State and Political
Finance in the New Deal,” American Sociological Review (1991): 679-689.
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recommendations would be based on ‘mixed-approach’ theory, to strike a balance

between the interest of foreign investors and host states (Bangladesh and Malaysia).

2.8.1 Neoclassical Theory

The term ‘neoclassical’ emerged in around 1900 by Thorstein Veblenand later

developed further by George Stigler, John Hicks based on books of William Stanley

Jevons, Carl Menger, and Léon Walras. As of today, this is most commonly in use to

refer to mainstream economics; and includes a wide range of neoclassical approaches

to various problem areas and domains - ranging from neoclassical theories of

investment to neoclassical theories of capital.308

The definition of neoclassical economics has meant differently to various writers.

These different meanings include: the economics of Alfred Marshall309; some

combination of the foregoing; the subjective marginal utility theory of the 1870s and

beyond; the Samuelsonian synbook of price and resource allocation theory with

Keynesian macroeconomics; and the work of 20th century writers in the tradition

established by Marshall and some others.310 This study does not attempt to discuss

the neoclassical school of economic thought in detail; rather, the attempt will only be

to discuss the position this school takes on FDI.

The neoclassical theory supports the development phenomenon of FDI and argues

that foreign investments as a means of capital flows are contributing certainly to the

economic growth of the host country. This theory propounds as follows:

308 David Colander, “The Death of Neoclassical Economics,” Journal of the History of Economic
Thought 22, no. 2 (2000).
309 Alfred Marshall, The Economics of Industry (London: Macmillan, 1879), 54.
310 Richard T. Froyen and Stephen J. Perez,Macroeconomics: Theories and Policies (Macmillan,
1990), 18-23.

http://sandcat.middlebury.edu/econ/repec/mdl/ancoec/0237.pdf
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a) in a host state when there is capital movement through FDI, it increases

Government revenues and overall reserves of the state; this is because FDI

influences the quality and quantity of capital arrangement of the host state;311

b) in developing countries, FDI plays the role of a ‘tutor’. The FDI by

multinational enterprises promotes replacing substandard production by an

advanced one from superior industrialised countries in different ways. For

examples, managerial and marketing skill, organisational experience, market

information, transfer of technology, worker training, innovation in products

and techniques, and so on;312

c) FDI can link the host state businesses more closely to global markets and

broaden the marketplace for host state producers. Thus, FDI can lead them

to even greater competition and opportunities to technology transfer, and

also increases competition in industry through achieving development in

productivity;313

d) FDI helps to generate foreign exchange to ease the balance of payments

constraints of the host country, generates employment, and also influences

favourably the allocation of revenue and power within the host state;314

e) due to FDI, foreign investors continuously upgrade the infrastructural

facilities in the host state, from which host state’s economy receives general

benefit.315

The neoclassical theory has influenced the fundamental principles of international

law on FDI and also played a key part in the development phenomenon of FDI.

Moreover, most bilateral investment treaties (BITs) have an impression that if FDI

were flowing into the host state, it would promote the development of both parties’

economies, especially the host state’s economy. These BITs assert that “foreign

investment would encourage the economic prosperity of the contracting parties”. For

311 Christopher F. Bergten et al., American Multinationals and American Interests (Brooking
Institutions, 1978), 355.
312 Kiyoshi Khojima, Japanese Direct Investment: A Model of Multinational Business Operations
(Charles E. Tuttle, 1978), 25.
313 Micheal Smith, Foreign Direct Investment in APEC: A Survey of the Issues Bureau of Industry
Economics (Australian Government Publishing Service, 1995), 43.
314 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 10.
315 Grant L. Reuber et al., Private Investment in Development (Oxford Clarendon Press, 1973), 22.
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examples, the preamble of the Bangladesh-Netherlands BIT, Bangladesh-United

Kingdom BIT, Malaysia-Germany BIT, Malaysia-China BIT and so on.316

The neoclassical economic theory has also influenced the FDI documents sponsored

by the World Bank, which assert: “a greater flow of direct investment brings

substantial benefits to bear on the world economy and on the economies of

developing countries in particular”.317 The Multilateral Investment Guarantee

Agency (MIGA)318 Convention incorporated this theory; and one of its objectives is

to “encourage the flow of investment for productive purposes among member

countries”.319 Moreover, the International Centre for Settlement of Investment

Disputes (ICSID)320 Convention also states “provision for the settlement of

investment disputes will increase flows of foreign investment, which are beneficial to

the economic development of the host country”.321

Furthermore, it is evident that the judgment of numerous arbitral tribunals are also

influenced by the neoclassical theory.322 For examples, in Amco v Indonesia,323

Amco was supposed to bring in a fixed amount of investment into Indonesia in a

316 Mukhisa Kituyi, United Nations Conference on Trade and Development (UNCTAD), accessed
May 25, 2019, https://investmentpolicyhubold.unctad.org/IIA/IiasByCountry#iiaInnerMenu.
317 See the Preamble of World Bank Guidelines on the Treatment of Foreign Direct Investment (1992).
See for explanation, Ibrahim F. Shihata, Legal Treatment of Foreign Investment: The World Bank
Guidelines (Martinus Nijhoff Publishers, 1993), 401.
318 The MIGA is an international financial institution which offers political risk insurance and credit
enhancement guarantees. These guarantees help investors protect foreign direct investments against
political and non-commercial risks in developing countries.
319 The MIGA, MIGA Convention (1985), Article 2, accessed May 25, 2019,
https://www.miga.org/sites/default/files/archive/Documents/MIGA%20Convention%20(April%20201
8).pdf.
320 The ICSID is an international arbitration institution established in 1966 for legal dispute resolution
and conciliation between international investors. The ICSID is part of and funded by the World Bank
Group, headquartered in Washington, D. C., in the United States.
321 The ICSID, Convention on the Settlement of Investment Disputes between States and Nationals of
Other States, accessed May 28, 2019,
https://icsid.worldbank.org/en/Pages/icsiddocs/ICSID-Convention-Arbitration-Rules.aspx.
322 James M. Rothger, “Investment Dependence and Political Conflict,” Journal of Peace Research 27
(1990): 255.
323 Amco Asia Corporation and Others v. Republic of Indonesia, ICSID Case No. ARB/81/1.

https://icsid.worldbank.org/en/Pages/icsiddocs/ICSID-Convention-Arbitration-Rules.aspx.


90

joint enterprise with an Indonesian partner, from overseas to capitalise the enterprise.

There was an allegation that Amco failed to bring in agreed capital investment, and

due to this reason the the agreement was annulled by the Indonesian administrative

agency. The allegation was cognised by the International Centre for Settlement of

Investment Disputes (ICSID) tribunal; and held that due process safeguards were not

provided, justifying an award of damages to foreign investor. It was more concerned

with the manner of the cancellation of the permit; and did not pronounce on the

legitimacy of justification. The Tribunal alleged that “to protect the investment is to

protect the general interest of development and developing countries”.324

In Revere Copper and Brass Inc. v Overseas Private Investment Corporation,325

following a change in the administration of the Jamaican Government, Revere made

claim upon OPIC, an agency of the United States for compensation, alleging that

actions by the new Government constituted an expropriation of Revere's property.

Judge Richey rejected Revere’s claim that the award must be set aside for public

policy reasons because it violates the rule of contra proferentem.326 The tribunal held

the view that “foreign investment contracts made in developing countries, unlike

those made in developed countries, promoted economic development and hence

should be treated as akin to treaties and protected through principles of international

law”. In this case, the court had a view that it would be regarded as a taking of the

company if there is any interference with the management of a company, because it

affects foreign investor’s property rights.

324 Amco Asia Corporation and Others v. Republic of Indonesia, ICSID Case No. ARB/81/1.
325 Revere Copper and Brass Inc. v Overseas Private Investment Corporation (1978) 56 ILR 258.
326 Contra proferentem, also known as “Interpretation Against the Draftsman”, is a doctrine of
contractual interpretation providing that, where a promise, agreement or term is ambiguous, the
preferred meaning should be the one that works against the interests of the party who provided the
wording.
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Not only the international legal regime of foreign investment but also the formation

of national statutory and policy structures of the host states also been influenced by

the neoclassical theory. Due to fierce competition between the host states, they

designed their legislative and policy frameworks to attract more FDI; as well as offer

various incentives and provide different facilities to promote FDI.327 In order to

receive the economical benefits through FDI, the least-developed countries (LDCs)

and newly emerging developing states like Bangladesh and Malaysia, are highly

prizing the capital investment, managerial skill, organisational capability, technology,

and entrepreneurship.328

These states consider that FDI can develop their citizens living standards and will

bring extensive benefits to their economies; consequently, by giving favourable legal

protection to FDI, they have embraced it with their open arms. The LDCs and

developing states had aggressive and cynical attitudes towards FDI during the 1960s

and 1970s but now they have departed from it. These states are nowadays enthused

to improve, amend, and widen their national laws and policies to protect foreign

investments.329

Due to the capitalism’s tremendous victory and after the collapse of communism

from statecraft, the progression of globalisation and the supremacy of open market

theories in recent years have shifted in view regarding FDI’s key benefits in the host

states. Consequently, this view recognised the idea that foreign investors are the

promoters and harbingers of globalisation. Thus, in order to continue the progression

327 Koi N. Wong and Tuck C. Tang, Foreign Direct Investment and Employment in Manufacturing
and Services Sectors: Fresh Empirical Evidence from Singapore (Monash University, 2008), 22.
328 James R. Markusan and Anthony J. Venables, “Foreign Direct Investment as a Catalyst for
Industrial Development,” European Economic Review 43 (2017): 337, 356.
329 Scott N. Carlson, “Foreign Investment Laws and Foreign Direct Investment in Developing
Countries: Albania’s Experiment,” International Investment Law 29, no. 3 (2015): 577, 580.
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of economic integration, the MNEs investment should be protected, and must have

limitless movement around the globe. Moreover, 65 states and economies adopted at

least 126 investment policy measures in 2017, of which 84 per cent were favourable

to foreign investors. They liberalised entrance requirements in a number of sectors

including manufacturing, transport and energy. They also simplified administrative

procedures to promote and facilitate investment, giving incentives and establishing

new special economic zones (SEZs).330

Even though there is a wider acceptance of neoclassical theory by the developed

states, however in practice, in some cases FDI has caused negative impacts in the

host country. The foreign investment is not always evidently proven to be beneficial;

consequently, any host state should be cautious regarding the proper and balanced

regulatory mechanisms. When any host state adopts the ‘flat-gate’ or ‘open-door’

policies; and in absence of proper regulatory mechanisms, FDI may have an adverse

effect on the social and economic factors. Thus, FDI will not deliver the expected

benefits in that country. This theory is the foundation of the present FDI governing

law in Bangladesh (the FPIA 1980) and Malaysia (the MIDA 1965) to provide

maximum protection to foreign investors. In later chapters, it will be seen that the

BIDA’s331 and MIDA’s332 current approach towards FDI is based on this theory.

2.8.2 Dependency Theory

Raúl Prebisch, an Argentine economist and statesman at first proposed the

dependency theory in the late 1950s, which gained popularity during 1960s to 1970s.

330 Alex Guterres, UNCTAD: World Investment Report 2018 (UNCTAD, 2019), 10.
331 Mohammad N. Nakib, Regulating Foreign Direct Investment for Development: Bangladesh in
Context (Macquarie University, 2014), 67.
332 Hooi H. Lean and Bee W. Tan, “Linkages Between Foreign Direct Investment, Domestic
Investment and Economic Growth in Malaysia,” Journal of Economic Cooperation &
Development 32, no. 4 (2019).
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In 1949, both Raul Prebisch333 and Hans Singer334 published their thesis in which

they observed that the underdeveloped countries were able to purchase fewer

manufactured goods from the developed countries in exchange for a given quantity

of their raw materials exports; and the terms of trade for underdeveloped countries

relative to the developed countries had deteriorated over time. This idea is known as

the Prebisch-Singer thesis. At the United Nations Commission for Latin

America (UNCLA), Prebisch argued that import-substitution industrialisation (ISI),

not a trade-and-export oriented was the best strategy for underdeveloped countries.

He concluded that the underdeveloped nations must employ some degree of

protectionism in trade if they were to enter a self-sustaining development path. Paul

A. Baran developed this theory further from a Marxian perspective in 1957.335

As opposed to the neoclassical theory, the view of dependency theory is that FDI

does not generate any meaningful and significant economic growth to the host state,

rather increases income inequality and hinders economic development in the host

state.336 The dependency theory has restrictive and aggressive attitudes to FDI, which

is based on the theorists’ view that economic growth is not gained through the flow

of capital to the host country; rather involving the meaningful allocation of assets to

the citizen of the host country. Accordingly, if the entire citizens are freed from

hardship and manipulation, only then development can be achieved; in fact, it is a

right of the citizens rather than of the country.337 Thus, the right of the citizens

should be considered as a priority over the right of the country.

333 Raúl Prebisch, “Growth, Disequilibrium and Disparities: Interpretation of the Process of Economic
Development,” Economic Survey of Latin America (1949): 3-85.
334 Hans W. Singer, “Economic Progress in Underdeveloped Countries,” Social Research 16, no. 1
(1949): 1.
335 Matias Vernengo, “Technology, Finance, and Dependency: Latin American Radical Political
Economy in Retrospect,” Review of Radical Political Economics 38, no. 4 (2006): 551-568.
336 Richard Peet, Global Capitalism: Theories of Social Development (Routledge, 1991), 43-51.
337 Ibid.
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Therefore, any sort of regulation national or international on investment should

acknowledge the domestic interests and protection of rights of the citizens against the

MNEs. The proponents argue the followings in support of this theory:

a) there is a regular accusation against foreign investors that without considering

the local requirements they utilise domestic wealth, which results in

commercial bankruptcies and losing jobs;338

b) most often, the MNEs serve the developed countries interest, where their

headquarters are located, devises international policies in their favour, and

also prioritise shareholders interest in the home states;339

c) FDI keeps LDCs and developing states in a situation of complete dependency,

and unless this situation is breaking out their development becomes

unachievable;340

d) the MNEs home states become the central economies, and the host states are

placed as tangential economies in order to serve the interests of the home

states;341

e) in most cases, through the repatriation the MNEs return to their home state

twice as much capital and profit they actually invested in the host state.342

Apart from the above, this theory also argues that the FDI generates a foreign-

dominated, high-income elite or local group who influence the enactment of laws and

formulation of policies to protect their interest in the host state; thus, they ignore the

people’s need. Consequently, the decisive effect is that majority of the citizens of the

host state has a worse standard of living, and also has smaller income shares in the

338 Sean M. Cunningham, “Multinationals and Restructuring in Latin America” in Multinational
Corporations and the Third World, ed., Charles Dixon et al. (Westview Press, 1986), 46.
339 Thomas J. Biersteker, Multinationals, the State and the Control of Nigerian Economy (Princeton
University Press, 1987), 30.
340 Bjorn Hettne, Development Theory and the Three Worlds (Longman Scientific & Technical, 1998),
82.
341 John M. Rothgeb, “Investment Dependence and Political Conflict in Developing Countries: A
Comparative Regional Analysis,” in FDI in Changing Political Global Economy, ed., Su Chan (St.
Martin Press, 1995), 189.
342 Peter Evans, Dependent Development: The Alliance of Multinational, State and Local Capital in
Brazil (Princeton University Press, 1979), 26.
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economy.343 Moreover, FDI fails to harmonize FDI and national policies with the

host state’s development priorities; also creates a new consumer tastes as opposed to

the domestic producers in the host states.344 Besides, there is an allegation that FDI

results in the redistribution of income from locals to foreigners at the social level;

challenging local arrangements and interests; threatening indigenous and traditional

beliefs; and introducing alien personnel and practices into the local scheme.345

The theory also claims that the host state’s sovereignty is threatened by FDI; as well

as the independent growth of cultural and social life. Most often, foreign investors

are less firmly under the jurisdiction of the host state, rather they appear to be under

the jurisdiction and influence of comparatively powerful home states. Consequently,

the home states use the economic power of the MNEs to fulfil their political goals in

the host state; and also the MNEs uses their home country’s power to influence any

dispute settlement in their favour.346

Due to the negative effects of FDI, the dependency theory discourages the

formulation of liberalised national regulations in order to promote FDI. It also has

long-held hostility towards FDI and obviously discourages the unrestricted access of

it. This theory actively influenced many host countries to adopt FDI laws and

policies to regulate FDI. For examples, the Law on Investment 2006 in Vietnam, the

Law on Foreign Investment 1992 in South Korea, the Foreign Investment Law of the

People's Republic of China 2015 in China and so on. In Vietnam, the ‘fundamental

test’ used during the review process to verify the followings:

343 Grant L. Reuber et al., Private Investment in Development (Oxford Clarendon Press, 1973), 22.
344 Ibid.
345 Ibid.
346 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 20.
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 conformity of the investment projects with the master plan for socio-

economic development and development planning for relevant business

sectors; land-use zoning; socio-economic impacts and efficiency of the

project;

 the satisfaction of investment conditions for FDI (if any);

 land-use demand for the project, conditions for a land grant or lease and the

need for conversion of the land-use purpose;

 the satisfaction of conditions for entitlement to investment incentives (if

any); and

 technological solutions (if applicable).347

It is to be noted here that the FPIA 1980 of Bangladesh lacks to have any provision

like ‘fundamental test’ in Vietnamese FDI law. This Act contains nine sections in

total. Section 3(1) has a list of considering factors and also section 3(2) states that

‘foreign investment may be subject to such conditions as the Government may deem

fit to impose’ but it lacks to define what set of conditions would be imposed. In

Malaysia, the MIDA 1965 Act was enacted to provide for the incorporation and

establishment of the MIDA; and to provide for the powers, functions and

administration of the Authority. This Act also lacks to have any ‘fundamental test’

like Vietnamese FDI law.

There are host states that enforce ownership restrictions and require foreign investors

to bring in necessary investment capital and skill in order to promote national

participation. For examples, the Law on Investment 2006 in Vietnam restrict foreign

ownership up to 49 per cent; the Government of Zimbabwe’s policy statement

unveils the following:

347 Nguyen T. Hien and Nguyen A. Hao, The Foreign Investment Regulation Review: Vietnam
(Vietnam International Law Firm, 2018), 125-126.
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The Government prefers majority Zimbabwean participation in

new foreign investment projects and the extent of Zimbabwean

ownership, management and control following the implementation

of projects will thus be one criterion used for assessing applications

by foreign investors.348

From the above discussions, it could be concluded that the dependency theory cannot

be undervalued; particularly, when there is a growing protest against FDI. This is due

to the fact that the Multilateral Agreement on Investment (MAI) as proposed by the

developed states, provided protection to the MNEs and did not address the human

rights abuses, and environmental degradation that they could cause. This theory is

relevant to the current study particularly relating to the six factors that would be

discussed in chapters’ three to five. Moreover, the researcher’s argument to adopt a

new or amended FDI Act in both Bangladesh and Malaysia will be based on the

argument that this theory lacks to provide sufficient protection to the FDI. As a result,

many foreign investors fear to invest their capital into the host states whose FDI legal

framework is based on dependency theory.349

2.8.3 Mixed-approach Theory

Sherif H. Seid350 in 2002 and Muthucumaraswamy Sornarajah351 in 1994 have

developed the mixed-approach theory. After the collapse of communism, when a free

global economy had emerged, the host LDCs and developing states started to realise

that the dependency theory had several rational against development through FDI.

348 John Baloro, “The Government of the Republic of Zimbabwe: The Promotion of Investment:
Policy and Regulation,” Jstor.org, accessed June 23, 2020,
https://www.jstor.org/stable/23249481?seq=1.
349 Nguyen T. Hien and Nguyen A. Hao, The Foreign Investment Regulation Review: Vietnam
(Vietnam International Law Firm, 2018), 125-126.
350 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 34.
351 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 46.

https://www.jstor.org/stable/23249481?seq=1.


98

After the post-communist era, the host states began to accept the idea that FDI led by

the MNEs were needed for economic development by rejecting the hostile attitude

towards MNEs. In recent years, many host states believe that regulating MNEs are

possible if they create any threat to the sovereignty or to minimise the negative

impact of FDI.352

To boost the confidence of host states, the United Nations Commissions on

Transnational Corporations353 (UNCTC) supported the idea that FDI is necessary to

develop the transitional and developing economies; and if the host states could

properly harness the MNEs, negative impacts of FDI could be reduced

significantly.354 This view highlighted the benefits, which were parallel to those as

established by the proponents of the neoclassical theory; and negative effects of FDI

were almost the same as those the dependency theorists held. This has enabled the

host states to commence regulatory measures to offset the detrimental effects of FDI

or MNEs. Moreover, the study of UNCTC helped to initiate codes of conduct for

MNEs, consequently, generating various principles, which even though not part of

international law but have an influence in shaping law on FDI.355

In recent years, the academic works of literature have rejected the view of

neoclassical theory that FDI is usually beneficial to the economic development of the

host countries. The host countries started to embrace the idea that FDI must be

carefully regulated to ensure positive contributions and the MNEs should not be

352 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 59.
353 UNCTC act as a forum within the United Nations System for consideration of issues relating to
international investment and transnational corporations; promote exchange of views among
Governments, inter-Governmental organisations and so on.
354 Louis Emmerij and Richard Jolly, The UN and Transnational Corporations (Ralph Bunche
Institute for International Studies, 2009), 34.
355 Ibid.
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allowed to take everything for granted.356 As a result, neoclassical theory is not likely

to carry on to be a guiding influence on policy-making in relation to FDI in the LDCs

or developing states. Therefore, the objective of FDI laws and policies of the host

states must not be to attract FDI rather than to control it. In view of these shifting

standpoint, academics as well as policy-makers, have adopted a more ‘mixed

method’ to the legal framework. This ‘mixed-approach’ has been termed as

‘regulated openness’ by Seid, and ‘middle path’ by Sornarajah in their literary works.

Seid opined:

Regulated openness aims at bringing development with justice.

Development with justice requires both procedural justice and

credible commitment to the continuous improvement of the

openness of investment policy, investment security, sustainable

development, core labour standards, consumer protection, business

ethics and good governance. A commitment to continuously

improve these concerns is a path for development with justice.357

Sornarajah explained the ‘middle path’ approach as:

A mix of regulation and openness is seen as desirable. The heavy

regulatory regimes, which existed in the past, have given way to

new regulatory regimes based on pragmatism. The strategy of rapid

industrialisation desired by developing countries requires capital,

which only multinational corporations are able to provide. This

reality requires the adoption of new policies that show a

willingness to accommodate the interests of multinational

corporations.358

356 Pablo N. Rosa et al., “A Set-valued Approach to FDI and FTC: Theory and Implementation
Issues,” IFAC Proceedings Volumes 45, no. 20 (2012): 1281-1286.
357 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 193-221.
358 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge, 2017),
58-61.
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According to the ‘mixed-approach’ theory, the MNEs can contribute to the

development with proper harnessing but host states must have the right to regulate

them or FDI. This theory also rejects the idea of neoclassical theory that host states

FDI regulations of protection should equally apply to the entire foreign

investments.359 Consequently, many LDCs and developing countries have enacted

laws and policies to protect FDI, only on a selective basis; as well as with a check

and balance in order to give incentives to foreign investors.

To create a win-win position between the contracting parties, protection to FDI

would depend on the level to which it has conducted itself as a fine corporate citizen

in promoting the economical benefit of the host country; and the degree of benefit it

brings into the host country. To ensure that the host states can create this win-win

situation, their national legislation should be based on the mixed-approach theory.360

For example, Australia has apparently followed this theory into its FDI legislation to

protect the environment.361 Also, national legislations and recent bilateral treaties are

increasingly adopting this mixed-approach theory to balance between the protection

of interests of host and home countries (or MNEs).362 This theory is relevant to the

current study because the researcher’s argument to adopt a new or amended FDI Act

in Bangladesh and Malaysia will be based on this theory to create a balanced FDI

law for all parties.

359 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge, 2017),
58-61.
360 Ibid.
361 Raymond Markey and Joseph McIvor, “Environmental Bargaining in Australia,” Journal of
Industrial Relations 61, no. 1 (2019): 79-104.
362 Alex Guterres, UNCTAD: World Investment Report 2018 (UNCTAD, 2019), 14.
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2.8.4 State-intervention Theory

The role of the state is one of the most contentious issues addressed by contemporary

economists and political economists; and has occupied centre stage in the

development of economics as an independent discipline. The immediate post-war

years saw a swing in economic theory towards interventionism, the liberation of

many developing nations from colonialism, the establishment of socialism in parts of

Asia and Eastern Europe, and motivated by the urgent need for reconstruction in

advanced capitalist countries. A vigorous backlash against state intervention began

after a quarter of a century of interventionist policies, with the discrediting of welfare

statism in advanced capitalist countries. It grew through the spread of liberalisation

programmes among developing nations during the 1980s; and culminated in the

dismantling of socialist central planning since 1989.363

When the key interests of MNEs and host countries are in conflict, there have been

different forms of direct, occasionally vicious interference by MNEs in the local

matters of the host countries.364 Consequently, effective state intervention is now

assumed by many to be an integral part of a successful economic intervention.365

State intervention is required to resolve market failures and without it, the rate of

accumulation will suffer correspondingly; negative externalities will not be

controlled; and collective goods will be inadequately provided. The host country

should therefore undertake activities that would compensate these and other market

363 Ha-Joon Chang and Robert Rowthorn, The Role of the State in Economic Change (Oxford
University Press, 1995), 79.
364 Paul Sabatier, “Social Movements and Regulatory Agencies: Toward a More Adequate and Less
Pessimistic Theory of ‘Clientele Capture’,” Policy Sciences 6, no. 3 (1975): 301-342. See also, Paul
J. Quirk, Industry Influence in Federal Regulatory Agencies (Princeton University Press, 2014).
365 Dietrich Rueschemeyer and Peter Evans, “The State and Economic Transformation: Towards an
Analysis of the Conditions Underlying Effective Intervention,” in State and Market in Development
ed. Louis Putterman and Dietrich Rueschemeyer (Lynne Rienner Publishers, 1992), 45.
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failures.366 Another argument that may apply mostly to developing countries is that

late industrialisations would not be possible without effective state intervention.

Government must therefore safeguard and subsidise their local industries for them to

develop in a far more pervasive fashion to become competitive in the global

market.367

The FDI is viewed as producing uneven income distribution that ultimately may

affect in fewer growth. It is alleged that FDI creates a foreign-dominated local elite

or high income-group, who enact laws and formulate policies to safeguard foreign

interest; thus, disregard the necessity of the public. The consequence is a lower

standard of livelihood for the most of the citizen in the host state and smaller income

shares in the economy.368 In other cases, foreign investment is discouraged or

prohibited from activities or areas, where the host state believes that local

entrepreneurship and capability is sufficient or can be developed; either because such

activities do not need a large amount of capital investment, or they are comparatively

less complex.369

Proponents of state intervention argue that it is very crucial to safeguard small

enterprises of developing states from the rivalry of developed countries industry for

nationwide progress. Neoclassical economists disagree with this view on the ground

that resources ought to be allocated according to relative or comparative

366 Richard Stubbs, Rethinking Asia's Economic Miracle: The Political Economy of War, Prosperity
and Crisis (Macmillan International Higher Education, 2017), 157.
367 Alice H. Amsden, “A Theory of Government Intervention in Late Industrialisation,” in State and
Market in Development ed. Louis Putterman and Dietrich Rueschemeyer (Lynne Rienner Publishers,
1992), 53.
368 John M. Rothgeb, “Developing Countries: A Comparative Regional Analysis,” Foreign Direct
Investment in a Changing Global Political Economy (2016): 188.
369 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 22.
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advantage.370 This theory is equally important to protect the legitimate interests of

Bangladesh and Malaysia to minimise negative impacts of FDI. This theory is the

foundation of the right of a host country to interfere when there is a negative impact

of FDI. Based on this theory, in chapter three it would be seen that every state has the

sovereign authority to intervene with foreign investments to protect its legitimate

interest. The existing FPIA 1980 of Bangladesh and the MIDA 1965 of Malaysia did

not adopt this theory; and lacks to have any provision regarding its right to interfere

with the FDI. Therefore, based on this theory, the researcher would argue in

chapters’ three to five that both Acts and future BITs and TIPs of Bangladesh and

Malaysia should consider this theory and include a provision regarding state-

intervention.

2.9 Conclusion

The various theories or philosophies discussed in this chapter is not all-inclusive in

the sense that the researcher only tries to discuss on theories that appears to support

FDI in the host country like Bangladesh and Malaysia. Referring to these theories,

one can argue that existing FDI governing laws and policies in both countries

recognised one or more of the theories. This would serve as a foundation for

discussion in this study.

Various theories such as neo-classical, dependency, mixed-approach and state-

intervention discussed in this chapter, have some relevance to FDI regulations in

both countries. Furthermore, it also appears from the discussion of various FDI

governing laws and policies that they do not have any specific provision regarding

370 Richard Grabowski, “The Successful Developmental State: Where Does it Come From?,” World
Development 22, no. 3 (1994): 413-422. See further, Alemayehu Geda, “The Success Story of East
Asian and African Developmental States and the Lesson for Africa: With a Focus on Trade and
Industrialization Policy,” Researchgate (2017).
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entry condition of FDI at the pre-entry stage. The primary purpose of these laws is to

attract and facilitate FDI through various incentives (if necessary). The next chapter

would focus on two factors at the pre-entry stage: sovereignty, national interest and

security; and controlling foreign ownership in Bangladesh and Malaysia.
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CHAPTER THREE

SOVEREIGNTY, NATIONAL INTEREST AND SECURITY;

AND FOREIGN OWNERSHIP: LAWS AND REGULATIONS

OF BANGLADESH ANDMALAYSIA

3.1 Introduction

Even though there is a fierce competition between the host states to attract more FDI

by liberalising entry regulations; but in recent years, a global shift is gaining

recognition to impose restrictions on entry of FDI.371 Even though liberalisation of

entry requirement is a crucial factor for foreign investors to choose the host state for

investments but there are several factors, which the host country should consider at

the pre-entry stage of FDI. The host nation must give priority to their sustainable

development goal; or else FDI will play the negative role to hinder the economical

development of the state concerned.372 It is well recognised that FDI has both

negative and positive effects in the host state’s economic development; therefore, to

guarantee that FDI plays an affirmative role, its regime should exercise their right

and powers to control FDI entry. They should design their legal frameworks by

setting proper entry conditions through legislation, investment and industrial

policies.373

371 Martin Khor, The Need to Regulate Foreign Investment (Third World Network, 2000), 34.
372 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 91.
373 Ibid.
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Due to recent economic crisis and negative effects of FDI in various places in the

world, many host states has started to adopt restrictive entry regulation for the

multinational enterprises (MNEs). These regulatory conditions and restrictions differ

between countries, depending on the development goals and objectives of the

respective host states. Accordingly, restrictions on entry and permission imposed by

different host states can be categorised primarily into three groups: (a) Sovereignty,

national interest and security; and foreign ownership; (b) Capitalisation and

performance requirements; (c) Screening of investment proposal and environmental

protection.374

In this chapter, at first based on the ‘state intervention’ theory, entry regulation of

FDI in the host states and its sovereign right to regulate FDI at the pre-entry stage

will be discussed. Thereafter, FDI laws and regulations of Bangladesh and Malaysia

in relation to sovereignty, national interest and security; and foreign ownership will

be discussed. The discussion will also include opinions taken through interview from

the participants; as well as relevant BITs and TIPs of Bangladesh and Malaysia.

3.2 Entry Regulation of FDI in the Host State

The host state imposes various conditions to create legal or an administrative control

during the entry of FDI, which includes procedural and internal interest of the

country concerned. Foreign investors are required to fulfil the required conditions,

failing of which, the host country may refuse entry of FDI. The purpose of entry

regulation includes various reasons, such as sovereignty, national security, economic

and sustainable development goals and so on.375 The host states such as the U.S.A.376

374 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 47-53.
375 Simon Reich, “Roads to Follow: Regulating Foreign Direct Investment,” International
Organization 43, no. 4 (2009): 543.
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or Australia377 has restrictive entry regulations of FDI. These countries generally

apply the following three tests while endorsing any FDI proposal:

a) whether it complies with their national development and economic policies;

b) whether it has any harmful impact to their economies; and

c) whether it fits their national interests.

Apart from the above three tests, any FDI proposal can consist of various entry

conditions relating to the macro-economy; and can be scrutinised from the viewpoint

of the economic development strategy of the state, such as employment opportunity,

technological development, industrialisation, comparative product advantage,

environmental and social sustainability, corporate sustainability and so on.

Regulating FDI can be justified because MNEs always tend to gain extra commercial

profit from their corporation; in doing so, they would ignore or even cause damage to

the economic and social interests, or the cultural values of the host countries.378

Moreover, the economic strength of the MNEs is frequently influencing the

developing and least-developed countries (LDCs) economic policy; hence it leads to

an uncontrolled circumstances to ensure the former’s own economic advantage.

Consequently, in many instances, the economic and sustainable development goals

of the host countries remain unfulfilled. To safeguard from such a position, the host

states need to adopt certain policies and legal requirements; and design their legal

376 The U.S.A. has anti-trust laws to prevent dominant foreign firms from entry into its markets. In
addition, it has adopted legislation meant to keep out foreign investment, which is inconsistent with its
national security.
377 Australia maintains a case-by-case screening regime based on a ‘national interest’ test, which is
very much used and seen in endorsing foreign investment. The national interest in Australia covers
both economic and non-economic policy issues and includes various considerations at the event of the
approval of any FDI proposal.
378 Elena Ketteni and Constantina Kottaridi, “The Impact of Regulations on the FDI-growth Nexus
within the Institution-based View: A Nonlinear Specification with Varying Coefficients,”
International Business Review 28, no. 3 (2019): 415-427.
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framework in such a way that their development objectives are not eventually

compromised.379

3.3 Sovereign Right of the Host State to Regulate FDI at the Pre-entry Stage

After the end of the colonial era, when states began to function as politically

independent and sovereign entities, they realised that one of the most important

attributes of state sovereignty was economic sovereignty. Without this, political

sovereignty was not complete. Asserting economic sovereignty meant having control

over the economic activities of both juridical and natural persons conducting

business within the country, whether nationals of that country or foreigners. When

the country concerned wished to embark on a policy of economic development, one

of the first initiatives it had to take was to consider harnessing its natural resources in

accordance with its economic policies.380

It therefore became necessary for these states to assert sovereignty over the natural

resources of the country; and require that foreign individuals and companies comply

with the new policy adopted by the state. However, developed countries whose

nationals had gone overseas to invest and do business, resisted attempts to impose

national law on foreigners. They argued that existing concessions and contracts had

to be honoured under international law. It was at this juncture that the concept of

permanent sovereignty over natural resources was introduced in international law.381

379 Sotiris K. Papaioannou and Sophia P. Dimelis, “Does FDI Increase Productivity? The Role of
Regulation in Upstream Industries,” The World Economy 42, no. 4 (2019): 1012-1031.
380 Surya P. Subedi, Evolution and Principles of International Economic Law (University of London,
2018), 22-23.
381 Ibid.
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Consequently, a resolution was introduced in the UN General Assembly to this effect

and was passed by an overwhelming majority of states. Paragraphs one and two of

the famous 1962 UN General Assembly Resolution on the Permanent Sovereignty

over Natural Resources states:

The right of peoples and nations to permanent sovereignty over

their natural wealth and resources must be exercised in the interest

of their national development and of the well-being of the people of

the state concerned.382

Moreover, the UN General Assembly adopted the Charter of Economic Rights and

Duties of States of 1974, which outlines the sovereign right of the host state to

control FDI more concretely. Article 2 states:

Every state has the right to exercise full permanent sovereignty,

including possession, use and disposal, over all its wealth, natural

resources and economic activities; as well as to regulate and

exercise authority over foreign investment within its national

jurisdiction in accordance with its laws and regulations and in

conformity with its national objectives and priorities.383

The above-mentioned right was strengthened and reinforced through a 1986

resolution of the UN General Assembly on the Right to Economic Development of

States. It recognised the right to formulate appropriate national development policies;

and also has the inalienable right of the host state to full sovereignty over all their

natural resources and wealth.384 Moreover, according to conventional law the entry

of FDI is always subject to the host nation’s sovereignty. It recognises that access of

382 David Hammarsk, “General Assembly,” Research.un.org, accessed June 10, 2019,
https://research.un.org/en/docs/ga/quick/regular/17.
383 Micheal Smith, “Charter of Economic Rights and Duties of States General Assembly Resolution
3281 (XXIX), CERDS,” Un.org, accessed June 10, 2019, http://legal.un.org/avl/ha/cerds/cerds.html.
384 United Nations, Article 1-2 of the 1986 resolution of the UN General Assembly, accessed June 11,
2019, available at http://www.worldlii.org/int/other/UNGA/1986/.

http://www.worldlii.org/int/other/UNGA/1986/
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FDI is completely a sovereign privilege of the host country, and this is a right that is

not likely to be given up.385 In addition, if the FDI can be controlled and regulated

according to the national laws of the host state, then foreign investors controlling a

substantial stake within the host state will not threaten the sovereignty of that country.

It appears from the above discussion that the host country has complete authority to

impose conditions on FDI through legal method and procedures according to which

the investment must be made; the manufacturing plant should be subject to; the

planning and environmental controls; the nature of the capital resources brought in

from outside the country should be; the circumstances of the termination of the FDI

should be and so on.386 Moreover, this sovereign right is limitless for the host country

and the Privy Council also established this in the undermentioned words:

One of the rights possessed by the supreme power in every state is

the right to refuse the alien to enter that state, to annex what

conditions it pleases to the permission to enter it and to expel and

deport from the state, at pleasure, even a friendly alien, especially if

it considers his presence in the state opposed to its peace, order and

good Government, or to its social and material interests.387

The decisions of various cases also established the unlimited right of the host state to

regulate FDI. For instance, Lord Denning in Schmidt v Secretary of State for Home

Affairs,388 observed that “in common law, an alien has no right to enter into the

country except by leave of the Crown; and the Crown can refuse leave without

385 James L. Brierly, Law of Nations (Oxford University Press, 2012), 277.
386 Thomas Pollan, Legal Framework for the Admission of FDI (Eleven International Publishing,
2006), 55.
387 R. v. Secretary of State for Foreign Affairs and Secretary of State for the Colonies, ex parte
Greenberg, 2 All E.R. 550 (Aug. 29, 1947).
388 [1969] 2 Ch 149, 168.
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giving any reason”. Also in Electronica Sicula S.p.A (ELSI) Case,389 Judge Oda held

the following proposition:

When businesses being incorporated in one country undertake

commercial transaction through local companies of another country,

they be treated as legal entities of that country and would be subject

to local laws and regulations. Thus foreigners may have to accept a

number of restrictions in order to gain the advantages of doing

business through local companies.

Moreover, Bradley observed in the same way that “a nation may by general

provisions exclude a certain class of individuals entirely or place limitations upon

their admission subject to the duty to inform them of the special conditions of entry

when they seek admission”.390

Therefore, from the above discussion it appears that it is the sovereign authority of

the host country to control or regulate the entry of foreign investments, which can be

exercised by introducing related regulation having a linkage to the investment

operation; or specific provision in general; or particularly in the legal and policy

regime for FDI.

3.4 Sovereignty, National Interest and Security: FDI Laws and Regulations in
Bangladesh

In several host states, it can be seen that due to sovereignty or national security,

MNEs are not permitted to function in specific sectors, for examples

telecommunications, insurance or banking. If the MNEs are allowed to invest in any

sectors, they are required to apply for authorisation to establish them; and if

389 United States of America v Italy [1989] ICJ Reports 15, 90.
390 Phillips Bradley, The Law and Procedure of International Tribunals (Standford University Press,
1973), 270.
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authorisation is given to operate, it frequently contains various requirements.

Restrictions also include equity ownership in the company, submission of

environmental no-objection certificate, maintenance of a screening procedure and so

on. Similarly, there are numerous controlling techniques and methods, which are

aimed at subjecting the procedure of FDI to the host state’s Governmental control.391

However, the entry regulation of FDI to protect sovereignty and national security of

Bangladesh still remains a low priority in the present laws and policies. The present

common entry regulatory factors are considered favourable to the escalation of the

FDI. Bangladesh adopted foreign investment law in 1980, other relevant laws and

national policies, along with a central agency (BIDA) to administer the entire

investment-related activities for domestic and foreign entrepreneurs. These are

discussed below:

3.4.1 Protecting Sovereignty through Article 145A of the Constitution

Article 145A of the Constitution of the People’s Republic of Bangladesh states that

“All treaties with foreign countries shall be submitted to the President, who shall

cause them to be laid before Parliament: Provided that any such treaty connected

with national security shall be laid in a secret session of Parliament”.392 What ails

this Article 145A is the uncertainty as to the function of the parliament. It seems that

parliament cannot do more than discussing the international treaty.

The wording of Article 145A also suggest that the parliamentary members has

authority to consider all kind of investment treaties; however, it lacks to provide any

391 Vivienne Bath and Luke Nottage, Foreign Investment and Dispute Resolution Law and Practice in
Asia (Routledge, 2012), 45.
392 Anisul Haq, Laws of Bangladesh, accessed February 27, 2019,
http://bdlaws.minlaw.gov.bd/pdf_part.php?id=367.
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guidance on what set of issues or factors393 need to be considered to protect the

sovereignty and national security of Bangladesh.394 Therefore, such a complete

rejection of parliamentary control over international treaty is not justifiable on any

ground at all. Thus, by amending this Article, the Parliament should be given

authority to approve or refuse any international treaty considering sovereignty,

national interest and security.395

Furthermore, the Article also states that “if an international treaty relates to the

question of national security, that treaty will be discussed in the secret session of the

parliament”. However, this Article lacks to define the phrase ‘secret session’

anywhere in the constitution. In such a case, it appears to be an incomplete provision

of the constitution, raising new issues and creating further difficulty than it solves.396

The Supreme Court in Chaudhury and Kendra v Bangladesh397 and BNWLA

v Government of Bangladesh and Others398 held that “the courts in Bangladesh

cannot enforce treaties, even if ratified by the state, unless these were incorporated in

the municipal laws”. Regarding the application of international instruments, the

Supreme Court in BNWLA v Government of Bangladesh and Others399 asserted that

“when there is a gap in municipal law in addressing any issue, the court may take

393 For example, in Australia Section 22(2) of the Foreign Acquisitions and Takeovers Regulation
2015 empowers the Treasurer with broad discretion to apply ‘national-interest test’ to block any FDI
proposal, which goes against the national interest and security. The Treasure considers sovereignty,
national security, competition, Australian Government Policies, impact on the Australian economy
and community and investor character.
394 Mohammad A. Kafi et al., “Foreign Direct Investment in Bangladesh: Problems and
Prospects,” Journal of Nepalese Business Studies 4, no. 1 (2007): 47-61.
395 Mohamed J. Chowdhury, “Constitutional Reform in Bangladesh: Exploring the Agenda,” The
Northern University Journal of Law 1 (2010): 39-50.
396 So far, only one treaty titled ‘The Ganga Water Sharing Treaty’, 1966 placed before the Parliament
in 1997 for discussion and debates by the members of the Parliament. See Kazi S. Rahman et al., “A
Critical Review of the Ganges Water Sharing Arrangement,”Water Policy (2019).
397 [2008] 29 BLD (HCD) 2009, ILDC 1515.
398 [2009] 14 BLC (HCD) 703.
399 [2001] BLD (AD) 69.
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recourse to the international conventions and protocols until the national legislature

enacts laws in this regard”. However, the Supreme Court in Bangladesh and Others v

Hasina400 further strengthened by saying that “the courts would not enforce

international human rights treaties, even if ratified by Bangladesh, unless these are

incorporated into municipal laws”.401

In Bangladesh, the Constitution lacks any clear provision for treaty implementation;

and also there is a lacking of any Constitutional or statutory provision regarding the

ratification of treaties.402 Therefore, the international treaties signed and ratified by

the Government of Bangladesh would require implementing legislation or

Constitutional amendment to apply them within its domestic jurisdiction, if:

a) it involves alteration of the existing law;

b) confers new powers to the executive;

c) imposes financial obligation to the citizens;

d) affects the right of citizens; and

e) involves alienation or cession of any part of the territory of Bangladesh.403

There is an on-going court case between the Bangladesh Telecommunication

Regulatory Commission (BTRC)404 and Grameenphone (GP)405. The BTRC declared

400 [2008] 60 DLR (AD) 90.
401 In Chief Prosecutor v Abdul Quader Molla [2013] 3 LNJ (AD) (2014) 121, former Chief Justice
Mr. Surendra Kumar Sinha pointed out that Article 152 of the Constitution, which has given the
following interpretation, that the violation of international law does not have any coercive sanction in
Bangladesh. So, international law cannot be applied by a domestic tribunal if those are inconsistent
with an Act of Parliament or prior judicial decisions of final authority.
402 Asrafuzzaman Babu, “Status of International Treaty in Bangladesh: Approach of the Supreme
Court,” Journal of Law and Global Policy 3, no. 1 (2018): 16-20.
403 Sheikh H. Karzon and Abdullah Al-Faruque, “Status of International Law under the Constitution of
Bangladesh: and Appraisal,” Bangladesh Journal of Law 3, no. 1 (1999): 23, 45.
404 BTRC is the Government regulatory body in telecommunication sector. More information is
available at BTRC, About, accessed July 20, 2020, http://www.btrc.gov.bd/.
405 GP is the leading telecommunications service provider in Bangladesh since foundation in 1997;
and as of January 2019, it had more than 74 million subscribers and 46.3 per cent subscriber market
share. It is a joint venture between Telenor (a telecommunication company from Norway)
and Grameen Telecom Corporation. Telenor, owns a 55.8 per cent share of GP, Grameen Telecom
owns 34.2 per cent and the remaining 10 per cent is publicly held. GP was the first company to

http://www.btrc.gov.bd/
https://en.wikipedia.org/wiki/Bangladesh
https://en.wikipedia.org/wiki/Telenor
https://en.wikipedia.org/wiki/Norway
https://en.wikipedia.org/wiki/Grameen_Telecom
https://en.wikipedia.org/wiki/Grameen_Telecom
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in November 2018 that any company will be treated as a Significant Market Player

(SMP) which has: (i) more than 40 per cent market revenue share; (ii) more than 40

per cent of market share; and (iii) holding more than 40 per cent of spectrum. Based

on these three conditions, the BTRC said that GP is a SMP as it has more than 40 per

cent market and revenue share in Bangladesh. Since then, there is a disagreement

between the BTRC and GP about the penalties for being a SMP. Consequently, the

BTRC has been trying to impose various rules on GP to restrict its growth and

maintain healthy competition in the market.406

However, GP still maintaining a strong growth in the telecommunication sector. In

this regard, GP claims that it always supports a competition framework consistent

with the applicable laws in Bangladesh and international best practices. In its view,

any directives from the BTRC should not restrict its ability to grow, innovate or

invest further. It further claims that it has earned market share in Bangladesh through

fair practices and within the stipulated market regulation overseeing the industry. As

to date, this dispute is still on-going.407

Another dispute is on-going between GP and the BTRC and National Board of

Revenue (NBR).408 In 2019, the BTRC audited GP’s book and claims that it has

unearthed financial discrepancies amounting to almost BDT12,579.96 crore (USD1.5

billion) from its inception until June 2015. Thereafter, the BTRC issued a demand

introduce GSM technology in Bangladesh, and built the first cellular network to cover 99 per cent of
the country. See Grameenphone, Company Information, accessed July 14, 2020, available at
https://www.grameenphone.com.
406 Grameenphone v BTRC 14 SCOB [2020] HCD. Eyamin Sajid, “BTRC Issues SMP Instructions to
Limit Grameenphone’s Business,” The Business Standard, June 21, 2020,
https://tbsnews.net/bangladesh/telecom/btrc-issues-smp-instructions-limit-grameenphones-business-
96355.
407 Ibid.
408 Sabbir Ahmed, “GP Pays BTRC Tk1,000 cr,” The Daily Star, February 23, 2020,
https://www.thedailystar.net/business/grameenphone-gp-pays-btrc-tk-1000-crore-1871956.

https://en.wikipedia.org/wiki/GSM
https://www.grameenphone.com
https://tbsnews.net/bangladesh/telecom/btrc-issues-smp-instructions-limit-grameenphones-business-96355.
https://tbsnews.net/bangladesh/telecom/btrc-issues-smp-instructions-limit-grameenphones-business-96355.
https://www.thedailystar.net/business/grameenphone-gp-pays-btrc-tk-1000-crore-1871956
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letter to GP and given two weeks to pay the dues (BDT8494.01 crore/USD1 billion

to BTRC and BDT4085.94 crore/USD48 million to NBR). The review petition was

filed after the apex court on November 24, 2019 had directed GP to pay

BDT2,000.00 crore (USD23.5 million) to the BTRC within three months (February

23, 2020) against the claim of BDT12,579.96 crore (USD1.5 billion). Regarding this

dispute, GP issued a statement: “throughout the entire audit process we have pointed

out the errors in the methodologies, procedure and substance of this audit exercise;

however, our observations have gone unheeded. Grameenphone is a transparent

company and adheres to the applicable laws of the land”.

However, on February 24, 2020, GP paid BDT1000.00 crore (USD11.76 million) to

the BTRC following the order of the Appellate Division; however, it reiterated that it

disputed the validity of the BTRC audit claim and that this deposit should not be seen

as an admission of liability. Also, GP issued another statement: “it respects the legal

system of Bangladesh and the Supreme Court’s direction, and that it looks forward to

getting court protection from the pressure the BTRC has applied to the company and

its management”. This statement also adds: “the BTRC has applied several actions to

restrict GP’s operations, including declining no objection certificates, issuing show

cause notices for license cancellation, denying of number series, and threatening the

company through the appointment of an administrator”.409

In an unprecedented move, on December 19, 2019, the Telenor Group that owns GP

had served a legal notice to Honourable President of Bangladesh Mr Md. Abdul

Hamid through a Singapore law firm. Many argue that it is a violation of the

409 Sabbir Ahmed, “GP Pays BTRC Tk1,000 cr,” The Daily Star, February 23, 2020,
https://www.thedailystar.net/business/grameenphone-gp-pays-btrc-tk-1000-crore-1871956.

https://www.thedailystar.net/business/grameenphone-gp-pays-btrc-tk-1000-crore-1871956


117

sovereignty of Bangladesh. Posts and Telecommunications Minister Mr Mustafa

Jabbar commented that “It is unacceptable that a company running its business in

Bangladesh will send a legal notice to our president and put pressure on us to go for

arbitration”.410

Therefore, it can be concluded that there is no constitutional or statutory binding

provision on the status of the international treaty in the legal system of Bangladesh;

nor is there any procedure as to how these would be implemented in the domestic

jurisdiction. How smoothly international instruments would be applied in the legal

system, is a question of utmost national interest. The policymaker needs to realise

that the Government institutions and individuals have both rights and obligations

under international law. Consequently, it is necessary to draw a comprehensible

picture for regulatory regime in relation to the application of international law in

Bangladesh.411 In addition, if the government fails to comply with the treaty

provisions, the aggrieved party can refer the dispute to the Dispute Settlement Body

(DSB) of the WTO.

3.4.2 Protecting National Interest through FPIA 1980

In Bangladesh, the primary law to regulate FDI is the Foreign Private Investment

(Promotion and Protection) Act 1980 (FPIA 1980) but its coverage and scope are

very narrow. The FPIA 1980 has provisions for fair and equitable treatment and

usual protections concerning expropriation for foreign investors412, which is backed

410 Zillur Rahim, “GP Owner Telenor Serves Legal Notice to Bangladesh President,” The Bangladesh
Post, July 20, 2020, https://bangladeshpost.net/posts/gp-owner-telenor-serves-legal-notice-to-
bangladesh-president-20513.
411 Muhit Islam, “Absence of Legal Regime to Apply Treaties,” The Daily Star, June 14, 2019,
https://www.thedailystar.net/law-our-rights/absence-legal-regime-apply-treaties-139354.
412 Section 4 of the FPIA 1980.

https://bangladeshpost.net/posts/gp-owner-telenor-serves-legal-notice-to-bangladesh-president-20513
https://bangladeshpost.net/posts/gp-owner-telenor-serves-legal-notice-to-bangladesh-president-20513
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by the bilateral investment treaties (BITs). However, it lacks to have any provisions

to protect sovereignty or national interest and security of Bangladesh.

The FPIA 1980 lacks any precise regulations, which focuses on administrative or

legal requirements for access of FDI at the pre-entry stage in Bangladesh.

Nevertheless, section 3(1) reflects on the following directives, which should be

considered by the authority while permitting any foreign investment proposal:413

A. If such establishment of business activity exists, whether it is being carried

out on a scale sufficient to socio-economic requirements;

B. If it does not exist, how far it is desirable;

C. Whether this establishment of business activity is expected to contribute to:

a) The mobilisation, discovery or enhanced utilisation of the natural

resources; or

b) The improvement of capital, technical and managerial resources of

Bangladesh; or

c) The economic development of the country in any other manner; or

d) Escalating employment opportunities in Bangladesh; or

e) The strengthening of the balance of payment of Bangladesh.

Moreover, section 3(2) of the Act states that the Government can impose any

condition as it thinks appropriate while granting any FDI. However, the language

under section 3 focused on the consideration of development-oriented aspects of

foreign investment at the pre-entry stage; as well as emerges to be very much

indicative.414 Most significantly, the first consideration, which is exposed by the

phrasing (to test the desirability of an industrial undertaking at the event none of its

413 Mohammad Ali, “FDI Relevant Laws,” Bida.gov.bd, accessed February 28, 2019,
http://bida.gov.bd.
414 It also includes consideration of the potential of FDI for the development of capital, technical, and
managerial resources, exploration and better utilisation of natural resources, strengthening
employment opportunities, and above all, economic development.

http://bida.gov.bd
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kind is available) is extremely encompassing. It could be considered from social,

economic and cultural perspectives.

Therefore, it can be simply drawn from the wording as mentioned above that section

3 of the FPIA 1980 has mandated the Government to inflict any requirement at its

own discretion without referring to protect national interest of Bangladesh. Moreover,

the language do not appear to be obligation-creating; rather they can be used as a

guideline for setting lenses to approve the FDI, to achieve the above-mentioned

development purposes.415

Furthermore, section 7(1) state that in case of expropriation and nationalisation,

foreign investors shall receive adequate compensation equivalent to market value.

The Act does not define: (a) which market shall be taken into consideration (national

or international)?; (b) what if Government cannot afford to meet the compensation

demanded by the MNEs?; (c) what if MNEs refuse to accept compensation or

opposes against nationalisation? This section does not refer to non-discrimination of

expropriation. To resolve these issues, the wording ‘may’ should be replaced with

‘must’; and it should be mandatory for the Government to consider the development

objectives. Moreover, in case of nationalisation and expropriation, section 7(2)

should be amended to include clear and details provision regarding method of

payment of compensation.

3.4.3 Protecting National Security through NIP 2016

The National Industrial Policy 2016 (NIP 2016) relies on the principle that a dynamic

and vibrant private sector is the key to the rapid industrial growth in Bangladesh. The

415 Pravakar Sahoo, “Foreign Direct Investment in South Asia: Policy, Trends, Impact and
Determinants,” ADB (2016): 4-76.
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development and growth of the private sector is the core idea of the NIP 2016.

According to the NIP 2016, public investment shall be limited only to sectors

considered crucial on grounds of national security; and in areas that might have a

crowding-in effect on private sector investment. Government will only play the role

of a facilitator.416

The FPIA 1980 encourages FDI in all industrial activities in Bangladesh. The NIP

2016 only excludes four reserved industries: (a) printing and minting fresh currency

notes; (b) production of arms and ammunitions; (c) production of nuclear energy;

and (d) forest plantation and mechanised extraction within the bounds of a reserved

forest. Such investments may be undertaken either independently or through joint

ventures, either with the local, private or public sector. There are 22 ‘regulated

industries’417 as mentioned in the NIP 2016 that goes through two-stage approval

process; and requires receiving express approval from the ministry concerned.

The ‘regulated industries’ are considered to be potentially risky for the human health

and environment. Even though the NIP 2016 encourage industrial enterprises to

adopt pollution control measures; and seeks to make the industrial sector

environment-friendly. However, it does not have any wide-ranging rule and policy

on how to ensure that the industrialisation process conforms to specific World Trade

416 Abdullah Al Faruque, “Environmental Law: Global and Bangladesh Context,” Australian Journal
of Environmental Education 2 (2019): 1-2.
417 Ministry of Finance, the National Industrial Policy 2016 (Bangladesh), accessed July 20, 2020,
https://mof.portal.gov.bd/sites/default/files/files/mof.portal.gov.bd/page/e8bc0eaa_463d_4cf9_b3be_2
6ab70a32a47/Ch-08%20(English-2017)_Final.pdf.

https://mof.portal.gov.bd/sites/default/files/files/mof.portal.gov.bd/page/e8bc0eaa_463d_4cf9_b3be_26ab70a32a47/Ch-08%20(English-2017)_Final.pdf
https://mof.portal.gov.bd/sites/default/files/files/mof.portal.gov.bd/page/e8bc0eaa_463d_4cf9_b3be_26ab70a32a47/Ch-08%20(English-2017)_Final.pdf
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Organisation (WTO) agreements and standards; and at the same time environment-

friendly.418

Since 1982, the Government has adopted several industrial policies but they were not

effective due to the following reasons:

a) they lacked a strategic vision or a clear direction for industrial development;

b) the policies scarcely addressed the hard-core problems that hindered

industrial activity, thus making the policy incentives meaningless; and

c) there was effectively no recognition in the policies of the supply-side

constraints, both structural and policy-induced, which were the main

impediments to the growth of private sector manufacturing industries.419

To turn the industrial sector into a major instrument of economic growth, the new

NIP 2016 has made a long list of thrust sector industries.420 The number of thrust

sector industries in the new Policy is thirty-three, which is very large, even unwieldy.

The rationale behind the long list of thrust sector industries is difficult to understand.

The long list of thrust industries may in fact detract attention from the relatively

more important ones that truly require more financial, fiscal and infrastructural

support. On these considerations, limiting the thrust sectors to a few promising

industries would be more realistic and meaningful.421

418 Ronju Ahammad et al., “Recent Trends of Forest Cover Change and Ecosystem Services in Eastern
Upland Region of Bangladesh,” Science of the Total Environment 647 (2019): 379-389.
419 Abdur R. Bhuyan, “Industrial Policy in Bangladesh: A Critical Appraisal,” Thoughts on Economics
20, no. 3 (2016): 7-22.
420 Thrust sector industries are listed in Exibit-1 of the NIP 2016. Thrust sectors will include industries
that require preferential policy support to harness their high growth potentials. This may include
industries that currently occupy a dominant position in the economy or industries, which have high
growth potentials but are currently non-existent or are in a nascent stage in the economy. The
Government will also determine specific policy support to be provided to these industries on the basis
of the identification of constraints faced and past performances of the industries. See Mohammed R.
Sarkar, “Prospects and challenges of industrialization in Bangladesh,”MS.c Thesis (2005).
421 Abdur R. Bhuyan, “Industrial Policy in Bangladesh: A Critical Appraisal,” Thoughts on Economics
20, no. 3 (2016): 7-22.



122

The NIP 2016 also includes a large number of industries (22 in total) in the list of

regulated industries.422 This provision requires the Government to frame wide-

ranging rules to regulate the related industries thereby increasing the sphere of

Government; whereas the declared objective and strategy of the industrial policy is to

enhance the role of the private sector in industrial activity.423 The sphere of

Government should be limited essentially to the maintenance, provision and

development of essential utilities and infrastructure in which the private sector is

improbable to show any interest. Any unnecessary regulations, which have no

relevance in the Act, should therefore be withdrawn. The list of regulated industries

may therefore be shortened and contain fewer and a limited number of industries.424

The industrial policy also suffers from a contradiction. On the one hand, it plans to

go ahead with State-Owned Enterprises (SOEs) and calls for raising their

profitability but on the other hand, it recognises the role of a vibrant private sector in

industrial growth. It is barely possible that an SOE will ever behave like a profit-

seeking entity and improve its efficiency. For instance, Bangladesh Railway and

Bangladesh Aviation sectors are in continuous loss since inception. Huge corruptions

and lack of responsibilities of the Government officials are the main reasons.

Therefore, it can be said that public sector officials cannot be trusted or expected to

make any industry or section profitable. Therefore, the role of the Government

should be that of a facilitator instead of getting involved in running businesses.425

422 Regulated industries are listed in Exibit-5 of the NIP 2016.
423 Sakib B. Amin and Saanjaana Rahman, “Role of FDI in Energy Market in Bangladesh,” Energy
Resources in Bangladesh (2019): 81-84.
424 Fahreen Alamgir and Subhabrata B. Banerjee, “Contested Compliance Regimes in Global
Production Networks: Insights from the Bangladesh Garment Industry,” Human Relations 72, no. 2
(2019): 272-297.
425 Mohamed Hossain, “The Procedure of Cash Incentive and Its Role in the RMG Sector in
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Many entrepreneurs, in particular foreign investors, complain that almost all policy

reforms in Bangladesh are uncompleted and remain only in paper. For example,

since the early 1990s, the Government opened up the economy, lowered tariffs,

eliminated quantitative restrictions, and used the floating exchange rate mechanism

to promote exports. But the progress in these reforms was not maintained.426

Some of the measures mentioned in the policy are largely peripheral in nature; for

example, the decisions to have large thrust/service/regulated sectors; or to give new

definitions to industry do not address the actual problems of the industrial sector.

Consequently, to acquire complete advantage of emerging global opportunities, the

Government should eliminate the weaknesses in its domestic policy environment.

Without improvements, the simple announcement of an ambitious industrial policy

with lofty objectives will not help to achieve a sustained development of the

country’s industrial sector. Therefore, the Government needs to take necessary steps

for proper execution of the NIP 2016 but must not compromise with the national

security of Bangladesh.427

Thus, it can be concluded that the existent laws, activities, and policies of the

Government agencies are still prone to less entry regulation at the pre-entry stage;

and are not yet influenced by the current regulatory changes made by other host

states.428 Therefore, the Government must take every essential steps to execute the

laws and policies to accelerate the process of rapid and healthy industrialisation in

Bangladesh: Evidence from Bangladesh,” SSRN (2019): 67-95.
426 Afzalur Rahman, “Impact of Foreign Direct Investment on Economic Growth: Empirical Evidence
from Bangladesh,” International Journal of Economics and Finance 7, no. 2 (2015): 178-185.
427 Bishnu K. Adhikary, “FDI, Trade Openness, Capital Formation, and Economic Growth in
Bangladesh: A Linkage Analysis,” International Journal of Business and Management 6, no. 1 (2011):
16.
428 Mohammad A. Rayhan, “Foreign Direct Investment in Bangladesh: Problems and Prospects,” ASA
University Review 3, no. 2 (2019): 101-113.
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Bangladesh. The regulations should be redesigned in such a way that foreign

investors are not afraid to invest in Bangladesh; but at the same time, the national

interest of Bangladesh should also be protected.

3.5 Sovereignty, National Interest and Security of Bangladesh from the
Perspective of the Participants

The detailed background of the participants is contained in chapter one of this study

under the methods of data collection. In this study, the participants were asked

questions during interviews, which were based on the research question one. In this

relation, six participants were asked and their responses centred on the followings:

constitution, developmental goals, legal problems and national policy. These are

discussed below:

3.5.1 Article 145A of the Constitution of Bangladesh

In this regard, the interview begins with a question on Article 145A of the

Constitution of Bangladesh to protect sovereignty, national interest and security. In

other words, the participants were asked whether Article 145A of the Constitution of

Bangladesh is sufficient to protect sovereignty, national interest and security of

Bangladesh. All their responses suggest that sovereignty, national interest and

security of Bangladesh should be protected. The subsequent subheading would

contain the excerpts and analysis of the interview. In relation to the question,

Participant 1 opined:429

Bangladesh must have national policies for safeguarding its

sovereignty, national interest, and internal security. Relevant

factors for consideration should be whether the text of a treaty

undermines its sovereignty, complies with its national policies

429 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
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pertaining to defence, security, the environment, heritage, revenue,

and counter-terrorism law and practice.

Participant 2 was of the view that Judiciary is in place, which safeguards the interest

of the country including the interest of sovereignty.430 He explained:431

Whether Article 145A is an infringement of any sovereignty of

Bangladesh or not, definitely the Government is in a position to see

that it does not enter into any treaty, or for that matter enter into

any agreement; even it is for commercial, which will affect

indirectly the sovereignty of the country.

However, Participant 2 opined “Article 145A as it is, does not make it mandatory on

the part of the Parliament and that it has to be ratified”.

Responding to the same question, Participant 3 opined:432

It is though in the Constitution, it is not that strictly followed.

Generally, such treaties are only laid for information. No

discussion is held. We never heard of any such event that a treaty

was discussed in open house or a treaty was ever laid in a secret

session. Security of small and weaker states compared with that of

strong and big countries may be fragile on account of geo-political

considerations.

In his response, Participant 4 commented on:433

Like other states, Bangladesh has its own policy and technique to

protect and safeguard its sovereignty and security. Factors to be

430 In this connection, he referred to one particular case where the Chittagong port was leased out. It
was proposed to a U.S.A. company for managing it for more than 400 years. So that was challenged
before the High Court Division (HCD) and the HCD nullified that agreement between the
Government and that particular company for leasing out the Chittagong port.
431 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
432 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
433 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
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considered in this regard are being determined by the policymakers

and security specialists from time to time.

Participant 5 opined as follows:434

Article 145A is not sufficient to protect the sovereignty or national

interest and security. The Government should take practical

measures to safeguard them through legal framework, either

amending the Constitution or adopting new laws.

Responding to the same question, Participant 6 opined:435

The issue of territorial, political, economic, cultural identity of the

country as well as environment, sustainable development of the

country should be taken into consideration in considering a foreign

treaty by Parliament.

From the above, it appears that most of the participants opined that Article 145A is

not sufficient to protect sovereignty, national interest and security of Bangladesh. In

this regard, this Article could be amended; in doing so policymakers should consider

various factors such as national defence and security, heritage, geo politics, revenue,

environment, economy, sustainable development and so on.

3.5.2 Section 3 of the FPIA 1980 Reflecting on the Development-oriented
Aspects

Participants were asked whether section 3 of the FPIA 1980 provides only a

guideline to the authority, rather than creating any obligation on them to consider

development-oriented aspects while permitting any FDI proposal. In this regard,

Participant 1 opined:436

434 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
435 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
436 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
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The ultimate goal of every FDI is obviously development. It should

be made mandatory for the national screening authority to make

sure that FDIs it permits must be development-friendly. There must

be strict regulation in place to ensure that approved and operating

FDIs bring economic benefit, such as new capital, employment,

advanced skills and technology, local capacity-building and

export-market.

To answer the same question, Participant 2 opined:437

Section 3 has been drafted in such a way and such words has been

used, which make it that these are a guideline for the Government

for formation of opinion or taking a decision; whether foreign

private investment should be entered into or not. Because first of

all the wording is ‘may’ and then again in some of the sub-sections,

the provisions are ‘in the opinion of the Government’. So it is a

guideline for the Government, who will decide based on these

guidelines.

Participant 3 was of the view that “it is a guideline as well as an obligation on the

authority to allow sanction to the establishment with foreign capital should the

guidelines be found to apply in a given case”.438 Participant 4 opined:439

The considerations as provided in section 3 of the FPIA 1980 is not

a mere guideline, rather it is a legal provision to be followed while

sanctioning a foreign investment. The use of the word ‘may’ give

an impression that the objectives as mentioned in subsections are

optional but in legal sense those are mandatory. Here ‘may’ can be

construed only to choose the considerations among these in section

3. FDI should fulfil one or more purposes described in section 3 of

the Act.

437 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
438 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
439 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
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Participant 5 opined as follows:440

Using ‘may’ in section 3 seems to indicate a guideline, not

indicating any mandatory rules. This section can be amended so

that it creates obligation instead of guideline.

Responding to the same question, Participant 6 opined:441

It is a legally binding law of the Parliament and the language of

this law do not give any scope to avoid these obligations by the

authority at the time of granting sanction to establish an industrial

undertaking.

From the above, it can be concluded that based on the opinions of most of the

participants (except participant 4), section 3 provides a guideline only, instead of

creating any responsibility on the authority to consider development-oriented aspects.

The screening authority (i.e. BIDA) should consider factors such as employment,

new capital, advanced skills and technology, local capacity-building and export-

market. In doing so, section 3 should be amended.

3.5.3 Legal Problems Effecting Sovereignty, National Interest and Security

In this regard, the participants were asked about the legal problems, which are

affecting the sovereignty, national interest and security. To answer the question

Participant 1 opined:442

Most legal problems general from BITs of Bangladesh, which are

not well thought-out and negotiated. Some BITs contain provisions

inimical to the national interest of Bangladesh. Another problem is

440 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
441 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
442 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
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the appropriate and effective legal representation in international

arbitration, which is not always the case (viz the Niko arbitration).

To answer the same question, Participant 2 was of the view that “a citizen of the

country can invoke the extra-ordinary jurisdiction of the High Court Division (HCD)

to oversee whether any particular treaty is affecting our sovereignty or not”.443 He

explained:

The public interest litigation is well trenched in Bangladesh and

the first case of that nature which was brought before the HCD was

when the exchange of enclaves’ treaty was made in 1972. It was

known as ‘Berubari’ case. ….. The Judiciary of Bangladesh has

intervened whenever an occasion was risen to protect the

sovereignty, national interest and also security.

In ‘Berubari’ case, some enclaves were in Bangladesh and some enclaves in India

and those were exchanged. It was challenged before the HCD that whether it affects

the territorial integrity of Bangladesh or not. This issue of Berubari was also raised

before the Indian Supreme Court. In Bangladesh, the case was decided at the earliest

point of time but in India it lingered for many years.444 Ultimately, it was during

2015-2016, the enclaves were exchanged.

Participant 3 opined as follows:445

Sovereignty, national interest and security are issues generally of

geo-political dimension. In modern day world, Bangladesh will

need to maintain a balanced and expedient diplomatic relations

443 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
444 Nisha Singh, “India and Development Partnership: Special Reference with Bangladesh in 21st
Century,” Procedia-Social and Behavioral Sciences 157 (2014): 137-142.
445 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
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with neighbouring strong and big countries as well as global big

powers. ……………..Only by law that cannot be done.

It is indeed a difficult job. Bangladesh is a country of 180 million people, if

politically cohesive and sensitive on sovereignty and national interest, that may best

help protect the sovereignty, national interest and security.

Participant 4 opined:446

The negotiation skill, drafting skill and power of legal

representation are three major problems in the legal field of

investment in Bangladesh. As a small recipient of FDI, the

economic activities in this section are still limited. As a result,

Bangladesh is lacking skills in those fields resulting losses in

investment disputes.

Participant 5 opined as follows:447

In Bangladesh, there are laws but main problem is in the execution

of these laws and regulations. Court procedures are lengthy and

most of them take 7-10 years to receive any judgment. Also present

law i.e. Foreign Private Investment (Promotion and Protection)

Act 1980 do not seem to have any reference about sovereignty or

national security, so it can be changed to legally protect these

issues.

Responding to the same question, Participant 6 opined:448

Impreciseness and vagueness of the matter affecting the

sovereignty, national interest and security as well as lengthy,

complicated procedures are the legal problems in the matters.

446 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
447 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
448 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
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From the above, the participants have highlighted various legal problems that are

affecting sovereignty, national interest and security in Bangladesh. These include:

BITs lacks to protect interest of Bangladesh; problems in negotiation and drafting

skills are a major concern; lack of skill to represent Bangladesh internationally;

lengthy court procedure to receive judgment; lack of implementation of laws; lack of

political coherence. Moreover, any citizen has the right to invoke the extra-ordinary

jurisdiction of the HCD to protect the sovereignty, national interest and security of

Bangladesh.

3.5.4 National Industrial Policy (NIP) and Regulated Sectors

In this regard, the participants were asked whether the NIP should have wide-ranging

rule and policy to control the regulated sectors. To answer the question, Participant

1’s view is as follows:449

This is urgently needed. There must be well defined rules and

policies to be implemented seriously as lacklustre regulation and

control of profit-maximising FDI corporations militate against the

very purpose of attracting FDIs in BD.

Participant 2 was of the view that450

The industrial policy must have a space for foreign investment and

space must be friendly……There should be more space at least in

the initial stage for foreign investors so that they feel comfortable

to invest and come to Bangladesh for investment.

The government should draft the NIP without compromising and without creating

any unfair competition between foreign investors and Bangladesh local investors.

449 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
450 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
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Participant 2 further explained:

Unfortunately, Bangladesh rank very low in ‘Doing Business’

published last year (2018). …..Unless Bangladesh improves there,

foreign investors will not feel very comfortable to come to

Bangladesh and invest, however much the Government may

advertise and propagate that this is heaven for investment.

Therefore, the government agency, namely BIDA needs to do a lot of exercises to

improve Bangladesh’s standing in ‘Doing Business’. It is important to increase the

ranking in ‘Doing Business’ because it shows how the regulatory environment of the

host state (i.e. Bangladesh) is conducive to business operations or business climate. It

ultimately helps foreign investor to take a decision before investing in the host

country.

To answer the same question, Participant 3 opined:451

Bangladesh has plenty of laws, rules and regulations in pursuance

of national industrial policy. …… Corruption at different levels

dealing with enforcement of industrial laws, rules and regulations

impede the process of rapid and healthy industrialisation.

There are widespread complaints that the laws or policies are not properly applied,

enforced or followed in Bangladesh.452

In a similar view, Participant 4 has this to say:453

451 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
452 Tobias Berger, “The Logic of Non-enforcement: Entanglements Between State and Non-State Law
in Bangladesh,” Contributions to Indian Sociology 54, no. 2 (2020): 152-172; see also, Mohammad
Obaidullah, “Rule of Law in Bangladesh: Illusion or Reality,” SSRN (2020),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3567895.
453 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3567895.
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The NIP must have strong measures to control regulated sectors.

Bangladesh needs more and more FDI for its economic

development but not in place of the environmental, social and other

public standard achieved by this time.

Participant 5 opined as follows:454

There is a difference between law and policy. Consequences of

breaching the law and policy are not same. So any policy should be

drafted in such a way that it can have kind of similar impact like

laws. When we talk about controlling foreign investment, any

policy should be clear with details and without ambiguity. There

should be a strategic vision or clear direction in the policy to

control any regulated sectors.

Responding to the same question, Participant 6 has this to say:455

The NIP should have wide-ranging rule and policy to control the

sectors. But it should be a balanced policy both for controlling and

attracting foreign capitals.

From the above, the participants are in favour of adopting strong measures, wide

ranging rules and policy to control regulated sectors in Bangladesh. However, there

should be well balanced and investor friendly regulations in place to protect interest

of both Bangladesh and foreign investors. At the same time, proper implementation

of the regulations must be ensured. Corruption is still a major concern in Bangladesh.

The Government should be more sincere and pro-active to improve Bangladesh’s

ranking in ‘Doing Business’ to attract more FDI in future.

454 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
455 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
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3.6 Regulating FDI through Controlling Foreign Ownership in Bangladesh

In Bangladesh, during 1970s foreign ownership was controlled either by imposing

conditions or maximum limit on the FDI; or a joint venture requirement with the

public sector in selected industries. However, since 1980s, the Government adopted

an open policy, which allowed or welcomed FDI in all sectors (except reserved

sectors) in any form and type, i.e. partnership or sole ownership.456 As per section 3

of the FPIA 1980, at present, the Government allows foreign investors to establish

any industry, which considers being supportive of the economic development or else

advantageous.457 As a result, neither the FPIA 1980, nor the NIP 2016 impose any

restriction on equity participation, thus up to 100 per cent foreign ownership is

allowed without any factor analysis or requirement from the development

perspective.

The types of industries that may be established in the EPZs are not defined in the

Bangladesh Export Processing Zones Authority Act 1980 (BEPZA 1980). Increasing

the scope of promotion of EPZs, which is now almost exclusively tailored to ready-

made garments and related industries. A revision of the BEPZA 1980 would offer the

opportunity to define priority sectors, which would guide BEPZA’s future initiatives

to attract FDI.458 The almost exclusive focus on manufacturing could be reduced in

that process, for example by easing the requirement to export 90 per cent of output,

456 Mohamed S. Reza et al., Private Foreign Investment in Bangladesh (University Press Bangladesh,
1987), 63-64.
457 Considerable factors include: (i) the development of capital, technical and managerial resources in
Bangladesh; or (2) the strengthening of the balance of payment of Bangladesh; or (iii) increasing
employment opportunities in Bangladesh; or (iv) the economic development of the country in any
other manner.
458 Mohammed N. Rahman, Bangladesh Export Processing Zones Authority Annual Report 2017-18
(BEPZA, 2019), 21.
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including with respect to services.459 Furthermore, the Act lacks any provision

regarding entry requirements at the pre-entry stage.

Due to the existing laws and policies, there are numerous MNEs, which have 100 per

cent equity ownership and also enjoy every bit of local incentives as export-oriented

companies. The Bangladeshi Companies Act 1994 lays down provisions of formation

of companies in Bangladesh. This Act lacks to have separate provision for foreign

investors in Bangladesh.460 In the existing law, there is a provision for the

formation of a company by keeping limited its members to 50 excluding the

persons appointed to the company. Besides, recently the cabinet approved in

principle the draft of ‘The Company (Amendment) Law, 2018’ incorporating a

provision allowing the formation of a ‘one-man company’.461 Thus, the

proposed law defines a ‘one-man company’ as a company to be formed with

one person. This means that an individual (both foreign or local) will be

capable to hold 100 per cent ownership in the company.

Moreover, the products of the MNEs are not restricted in the domestic markets, as a

result, affecting the home-grown producers, who cannot compete with the mighty

MNEs. For example, the mobiles of different foreign companies dominate the

domestic market, which is affecting the local company, Walton to grow further.462

However, if the Government takes any initiative to help Walton to grow in the local

459 Masahiko Takeda and Thomas Dorsey, IMF: Bangladesh Article IV Consultation Staff Report
(IMF Country Report, 2011), 17.
460 The Companies Act 2016 of Malaysia has separate provisions for foreign investors. See sections
561-579 of the Act.
461 Sajid Shimul, “Draft Company (Amendment) Law, 2018 Gets Cabinet Nod,” Dhaka
Tribune, July 21, 2020, https://www.dhakatribune.com/business/2018/11/26/draft-company-
amendment-law-2018getscabinetnod#:~:text=The%20cabinet%20on%20Monday%20approved,man%
20company%E2%80%9D%2C%20reports%20BSS.&text=Alam%20said%20the%20law%20has,purv
iew%20of%20the%20legal%20framework.
462 Aheen Imtiaz, Final Walton Mobile Assignment, accessed October 25, 2021,
https://www.scribd.com/document/360469043/Final-Walton-Mobile-Assaignment,

https://www.dhakatribune.com/business/2018/11/26/draft-company-amendment-law-2018-gets-cabinet-nod
https://www.dhakatribune.com/business/2018/11/26/draft-company-amendment-law-2018-gets-cabinet-nod
https://www.dhakatribune.com/business/2018/11/26/draft-company-amendment-law-2018-gets-cabinet-nod
https://www.dhakatribune.com/business/2018/11/26/draft-company-amendment-law-2018-gets-cabinet-nod
https://www.scribd.com/user/218816090/Aheen-Imtiaz
https://www.scribd.com/document/360469043/Final-Walton-Mobile-Assaignment,


136

market; in such a case if it violates the national treatment principle of the WTO, then

any foreign investors in Bangladesh might file a disputing case at the Dispute

Settlement Body (DSB) of the WTO.

However, to protect the domestic producers, the Government can take examples from

Australia, where foreign ownership is limited to 20 per cent in aggregate, and 15 per

cent for individuals in commercial television broadcasting services.463 Even in

Bosnia and Herzegovina, even though the Law on the Policy of Foreign Direct

Investment 1998 adopts the system of open admission but it introduced an approval

requirement based on a foreign ownership limitation.464

At present, as per NIP 2016, only in the ‘controlled sectors’ the Government requires

joint venture and fixes the amount of equity participation for foreign investors.

However, under the existing laws and policies, a joint venture is not a requirement

for the MNEs; nonetheless, it is encouraged in every sector apart from financial and

garments sectors. Under the NIP 2016, the Government identified 33 thrust sectors

which are considered to be more directly contributing to the national economy and

development in relation to employment, export earnings and production. In these

sectors, the foreign investments are encouraged on the priority basis.465

463 Sections 53-61 of the Broadcasting Services Act 1992. See The Parliament of Australia, Media
Regulation Ownership in Australia, accessed June 15, 2019,
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/Public
ations_Archive/archive/mediaregulation.
464 Article 4 of the Law on the Policy of Foreign Direct Investment 1998 states that ... “foreign equity
ownership of an enterprise engaged in the production and sale or arms, ammunition and explosive for
the military use, military equipment and public information shall not exceed 49 per cent of the equity
of the enterprise. In case of investment in sectors... foreign investors must receive prior approval from
the competent body of the respective entity”.
465 These sectors are characterised as: (1) Export-oriented industries; (2) Industries in the Export
Processing Zones; (3) High technology products that will be either import substitutes or export-
oriented; (4) Undertakings in which more diversified use of indigenous natural resources is possible;

https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/Publications_Archive/archive/mediaregulation
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/Publications_Archive/archive/mediaregulation
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The NIP 2016 also contains thirty-one industrial sectors, where foreign investors are

encouraged to invest with no limitation or restriction.466 Among these, in certain

sectors, Bangladesh has comparative product advantages, such as garments, jute and

jute products, leather and leather products and tea. In these sectors, if there is no

equity ownership restriction is applied on FDI, it may have harmful impact on the

Small and Medium Scale Enterprises (SMEs), or other domestic industrial sectors.

For instance, in China and Vietnam, joint ventures are the primary form of FDI to

protect the domestic SMEs.467 Therefore, the Government should take the necessary

steps to initiate the requisite of joint venture or product sharing investment

agreement to make FDI economically advantageous and less risky.

From the above discussion, it appears that currently FDI governing laws and policies

of Bangladesh do not impose any limitation on equity participation or enforce any

obligation on the MNEs for a joint venture in every sector. In many host states,

foreign ownership is restricted by legislation in crucial sectors of the economy on the

ground that the state has the actual control over the FDI. For instance, considering

Vietnam’s economic interest, the FDI law of Vietnam provides for three forms of

(5) Basic industries based mainly on local raw materials; (6) Investment in the improvement of quality
and marketing of goods manufactured and/or the increase of production capacities of existing
industries; and (7) Labour-intensive/technology-oriented/capital-intensive industries. See annex 3 of
the NIP 2016.
466 These sectors are: (1) Agro-based and agro-processing industry; (2) Readymade Garments Industry;
(3) ICT and ICT based service; (4) Active Pharmaceuticals Ingredient Industry and Radio
Pharmaceuticals Industry; (5) Leather and Leather products; (6) Light Engineering Industry; (7) Jute
and Jute products; (8) Plastic Industry; (9) Human Resource Export; (10) Ship Building; (11) Tourism;
(12) Basic chemicals/dye and chemicals; (13) Herbal Medicinal Plant; (14) Radio-active (diffusion)
Application Industry (e.g. developing quality of decaying polymer/preservation of food/ disinfecting
medicinal equipment); (15) Development of Polymer Industry; (16) Renewable Energy; (17) Hospital
and Clinic; (18) Furniture; (19) Handicrafts; (20) Energy Efficient Appliances/Manufacturing of
Electronic goods/Development of Electronic materials; (21) Frozen Fish Industry; (22) Tea Industry;
(23) Home Textiles; (24) Ceramics; (25) Tissue Grafting and Biotechnology; (26) Jewellery; (27)
Toys; (28) Container Service; (29) Warehouse; (30) Innovative and import substitute industry; (31)
Cosmetics and toiletries. See annexes 1-2 of the NIP 2016.
467 Sherif H. Seid, Global Regulation of Foreign Direct Investment (Routledge, 2018), 58.
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FDI with certain conditions for foreign ownership control.468 Thus, it can be argued

that the local investors must be allowed to participate in a joint venture with foreign

investors to encourage them; and also to prevent local surplus capital from investing

in foreign jurisdictions. The Government should take necessary steps to initiate the

requisite of joint venture or product sharing investment agreement to make FDI

economically beneficial and less risky.

The Government must recruit specialists to amend or redesign a balanced legal

framework, which will protect both local interests and foreign investors. Besides,

following the Malaysian Companies Act 2016, the Bangladeshi Companies Act 1994

should be amended to include separate provisions for foreign investors in Bangladesh.

Therefore, existing FDI legislation need to be amended so that various forms of FDI

can be allowed but they must fulfil all due instruction and requirement set by the

Authority. After necessary amendment, the relevant authority must ensure proper

implementation and compliance of the law, otherwise, sustainable development

cannot be achieved.

3.7 Foreign Ownership in Bangladesh from the Perspective of the Participants

In this study, during the interview the participants were asked for their opinions

based on the research question one i.e. laws relating to controlling foreign ownership

in Bangladesh. In this relation, six participants’ response was based on the issue of

equity participation and national policy. This can be seen below:

468 FIs are also subject to conditions in relation to foreign ownership limitation; form of investment
and requirements of Vietnamese partners; operational contents and other conditions as stipulated in
the international treaties to which Vietnam is a party. The basic conditions are found in the Schedule
of Specific Commitments in Services contained in Vietnam’s World Trade Organization (WTO)
accession package (the WTO Commitments). More favourable conditions for FIs from ASEAN
countries may be found within the ASEAN Economic Community frameworks. See Nguyen S. Hung,
“Law on Investments 2006,” Vbpl.vn, accessed June 16, 2019, http://vbpl.vn/TW/Pages/vbpqen-
toanvan.aspx?ItemID=11032.

http://vbpl.vn/TW/Pages/vbpqen-toanvan.aspx?ItemID=11032
http://vbpl.vn/TW/Pages/vbpqen-toanvan.aspx?ItemID=11032
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3.7.1 NIP 2016 and Limitation on Equity Participation by Foreign Investors

In this regard, the participants were asked whether foreign ownership should be

limited to protect the local industries. To answer the question, Participant 1

opined:469

The local capital holders must be allowed to participate in a joint

venture to encourage local investors and to prevent local surplus

capital from investing in foreign jurisdictions.

Participant 2 was on the view that

The Government allows foreign investment in the first place, where

there is a dearth of investment from the local entrepreneurs. ….. So

it may be the sectors where the local industries are lagging, or we

do not have the technology to invest.470

For instance, drilling of offshore area, where the Bangladesh Petroleum Exploration

and Production Company Limited (BAPEX)471 has the capacity to some extent but

the Government has as not yet equip BAPEX with all the equipment and working

capital needed for exploration. So, foreign investors or foreign companies are needed

for doing offshore drilling in Bangladesh. Thus, there will be no unfair competition

between foreign investors and the government because foreign investors are invited

in such sectors where Bangladesh government need capital.472

In answering the same question, Participant 3 has a similar view with Participant 1.

He opined:473

469 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
470 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
471 BAPEX is a Bangladesh government owned company responsible for petroleum exploration and
production. See Bapex, About, accessed December 18, 2020, http://www.bapex.com.bd/ for more
information.
472 Evana Tinny et al., “Wellbore Instability Issues While Drilling Wells in Bangladesh: A Case
Study,” Journal of Nature Science and Sustainable Technology 13, no. 1 (2019): 37-45.
473 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
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It should be the policy of the Government to protect local industries.

But balancing is necessary. Experts will have to understand that

local industries will have to be adequately protected, and at the

same time foreign investment should be encouraged.

Participant 4 has this to say:474

100 per cent FDI is not an impediment directly for flourishing local

industries, but it may be considered as a barrier in the transfer of

technology. So, for ensuring technology transfer, some sorts of

Joint Venture should be encouraged as this may enrich the local

part in terms of higher technology.

Participant 5 opined as follows:475

There are many countries where their laws and policies require

minimum capital investment and also there is a limitation for

foreign ownership. ….. But any country like Bangladesh has the

right to protect their own interest first, so it can put any limitation

if necessary.

Responding to the same question, Participant 6 has this to say:476

Bangladesh has not yet attained in such a position that the foreign

industry affects the development of the local industry. It should

have a liberal policy not to discourage foreign capital. But if the

situation demands after the development of local industry, it may

impose limitations.

Furthermore, Participant 1 suggested as follows:477

2019.
474 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
475 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
476 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
477 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
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Bangladesh must take this challenge seriously and must recruit

specialists to do the job, if Bangladesh were to gain economically

from its treaties and FDIs.

From the above, it appears that the participants agreed to limit on equity participation

by foreign investors; and opined that local investors should be allowed to form a

joint venture with the MNEs. In this regard, Article 18 of the Foreign Investment

Law of the People’s Republic of China 2015 can be followed as guidance, which

restricts FDI to joint-ventures (JV) in some projects and the Chinese JV partner must

hold the controlling equity interest. As foreign investors are complying it in China,

so they will do the same in Bangladesh. The Government should invite FDI only,

where there is a dearth of investment from the domestic investors, or they are lagging,

or lacks technological support. However, adopting a well-balanced legal framework

is necessary to encourage FDI and proper implementation is a must. In this regard,

the Government should consider appointing the specialist to do the job properly.

3.8 Sovereignty, National Interest and Security: FDI Laws and Regulations in
Malaysia

In 1980, to gain knowledge of the industriousness of South Koreans and Japanese,

the ‘Look East Policy’ was announced by Dr Mahathir Mohamad (former Prime

Minister). This policy provided the actual opportunity of multinational investments

through FDI, and opened the gate for sincere collaboration between Malaysian

enterprises and MNEs from these two countries. As a part of the policy, the
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Government awarded several mega projects to the Japanese and Korean companies,

without any protest.478

At present, there is a growing concern about China’s foreign investments in Malaysia,

worrying than other foreign investments regarding national sovereignty. Opponents

of Chinese investments in Malaysia argue that Johor will be another Chinese-

majority dominant physical entity, and thus would be a threat to the sovereignty of

Malaysia.479 However, to protect the sovereignty, it is important to view the

economic development from a non-racial perspective without sacrificing the national

interest and security of Malaysia. The issue of socio-economic development should

get the priority for sustainable development to emerge as a developed state.

3.8.1 Malaysian Sovereignty and China’s ‘One Belt, One Road’ Project

Article 4(1) of the Federal Constitution of Malaysia declares that “the Constitution is

the Supreme Law of the Federation and any law inconsistent with the Constitution is

void”.480 Moreover, Article 10(4) states that “in imposing restrictions in the interest

of the security of the Federation or any part thereof or public order, parliament may

pass law prohibiting the questioning of any matter, right, status, position, privilege,

sovereignty or prerogative established or protected by the provisions”. Therefore, the

‘Malaysian sovereignty’ issues, which were originally played up for political

sentiments have prompted the current Government to re-negotiate a few mega

478 Frank Kiong, The Look East Policy: Its Impact in Promoting Japanese Management Techniques to
Manufacturing Firms in Malaysia (University of Stirling, 2000), 238.
479 Soo K. Soon, What’s Ahead for Malaysia: Contemporary? Challenges and Emerging Trends
(Pelanduk Publications, 2018), 78-82.
480 The Federal Constitution of Malaysia is available at Parliament of Malaysia, Federal Constitution
of Malaysia, accessed July 21, 2020,
http://www.agc.gov.my/agcportal/uploads/files/Publications/FC/Federal%20Consti%20(BI%20text).p
df.

http://www.agc.gov.my/agcportal/uploads/files/Publications/FC/Federal%20Consti%20(BI%20text).pdf
http://www.agc.gov.my/agcportal/uploads/files/Publications/FC/Federal%20Consti%20(BI%20text).pdf
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projects to obtain a better deal for the country.481 China’s ‘Belt and Road Initiative’

(BRI) is a development strategy about building partnerships and infrastructure to

boost trade among regional countries with the creation of infrastructure, such as ports,

railways and expressways including energy and information technology.

The future investment will flow into the education, food and beverages, recreation,

tourism, hotel and health-care sectors. Malaysia stands out as an attractive BRI

destination due to an investment environment, which offers various opportunities and

low levels of risk. In recent years, due to the BRI, Malaysia has seen remarkable

progress in outward direct investments (ODIs) from China. It has been reported that

the flow of investment from China into Malaysia is expected to spread into more

sectors; many Chinese firms are likely to invest in other promising sectors in

Malaysia.482

Taken into consideration of the East Coast Rail Link (ECRL) project as an example,

it appears that this rail link will drive connectivity and economic growth for

Malaysia’s underdeveloped east coast. At least from this perspective alone, ECRL

will certainly influence the socio-cultural and demographic changes; but if this in

itself would affect the ‘Malaysian sovereignty’ is difficult to assess. Even though the

Government is confident enough to assure that stronger Chinese investment will not

taint Malaysia’s sovereignty but there is a growing concern amongst the citizens.

There is anxiety about how Chinese investments would influence the socio-cultural

and demographic changes in Johor, Ramsar (wetlands) sites; mangroves; ocean

481 Lee Jones and Jinghan Zeng, “Understanding China’s ‘Belt and Road Initiative’: Beyond ‘Grand
Strategy’ to a State Transformation Analysis,” Third World Quarterly 40, no. 8 (2019): 1415-1439.
482 Yu K. Leng, “Broader China Investments,” Mida.gov.my, accessed December 30, 2018,
http://www.mida.gov.my/home/5378/news/broader-china-investments/.

http://www.mida.gov.my/home/5378/news/broader-china-investments/
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creatures; fishing business; and domestic estate marketplace. Critics have cautioned

that over-concentration of Chinese investments in Malaysia may turn wrong, given

any probable disruptions in China’s domestic economy.483 For instance, due to

Covid-19, the world has witnessed economic disruptions in every country including

China in 2020-21.484

Nonetheless, will Chinese investment actually affect the ‘national sovereignty’ of

Malaysia or poses any threat to ‘Malaysian Sovereignty’? The proponents of BRI

argue that Chinese investments should not be viewed as a racial and international

conflict; rather should be seen as a positive contribution to resolve the basic

necessities, such as decent housing, reasonably priced and readily availability of

clean water and so on. The Chinese investments raise aggregate investment demand;

and upon completion, the industrial output or services from the investment project

will boost the economy’s production capacity and its growth potential. Malaysia is

known as a cosmopolitan country and the BRI will help to build up the Forest City

into a more cosmopolitan outlook.485

Therefore, the Malaysian Government should adopt a policy to ensure that every

infrastructure projects developed by Chinese investors should take Malaysia’s socio-

political culture into account and make certain that ‘Malaysian sovereignty’ is

protected. In doing so, along with the local Chinese Chambers of Commerce, the

Malay and Indian Chambers of Commerce should also be involved in every Chinese

investment projects; to guarantee that foreign investors are more conscious about the

483 Boo C. Hau, “Will China's Investments Affect Malaysia’s ‘Sovereignty’?,” The Malaysiakini,
December 30, 2018, https://www.malaysiakini.com/news/375640.
484 Richard Baldwin and Beatrice W. Mauro, Economics in the Time of COVID-19 (CERP Press,
2020), 9.
485 Mohammad N. Ismail, “Foreign Capital and Sovereignty: A Comparative Study of Malaysia and
China,” ABA 1, no. 3 (2018): 329-351.

https://www.malaysiakini.com/news/375640
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local needs. As long as there is a credible Malaysian and/or Malay component in the

participation or ownership of these huge development projects, the ‘Malaysian

sovereignty’ issue could be protected.

3.8.2 Sovereignty Concerning Overseas Land and Real Estate Ownership

By referring to Johor, Penang and Kuala Lumpur, these states are putting strict

restrictions on what types of land that can be acquired by the foreign entities,

including the process and fees involved. For example, Johor has passed a circular on

the acquisition of industrial properties by foreigners (Circular No. 01 year 2017) that

takes effect from January 1, 2017.486 The Johor State has underlined a minimum

price of RM1 million for any type of land to be acquired by foreign entities.

Moreover, in Johor Chinese nationals has purchased around 70 per cent of the

properties, including 9,539 apartments at Danga Bay Waterfront, Tebrau; 3,000

housing units at Tanjung Puteri and another 120,000 units at Forest City. As

compared with a further increase of 350,000 homes to be built in Johor, this would

raise foreign ownership from 0.8 per cent to 7 per cent in both landed and strata

properties.487 However, the bulk of local residents, who belongs to the lower middle-

income group are yearning for houses costing less than RM200,000. This has created

some debates about sovereignty concerning foreign land and real property ownership

in Malaysia.488

486 Azman Mohamed, “Changes to National Land Code: Acquisition of Property by Foreigners in
Malaysia,” Zico.group, accessed July 21, 2020, https://zico.group/blog/legal-alert-malaysia-changes-
national-land-code-acquisition-property-foreigners-malaysia/.
487 Reena K. Bhatt, “Guidelines for Foreigners Buying a Property in Malaysia,” iProperty.com.my,
accessed July 21, 2020, https://www.iproperty.com.my/guides/foreigners-buying-property-malaysia/.
488 Nathan Glazer, Sovereignty Under Challenge: How Governments Respond (Transaction Publishers,
2017), 56-64.

https://zico.group/blog/legal-alert-malaysia-changes-national-land-code-acquisition-property-foreigners-malaysia/
https://zico.group/blog/legal-alert-malaysia-changes-national-land-code-acquisition-property-foreigners-malaysia/
https://www.iproperty.com.my/news/author/reena-kaur-bhatt/
https://www.iproperty.com.my/guides/foreigners-buying-property-malaysia/
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Section 433B of the National Land Code (Amendment) Act 2016 (NLC 2016)

monitors the sovereignty issue in relation to foreign property ownership.489

According to the NLC 2016, section 433B was amended to include the requirement

to obtain the approval of the State Authority for any acquisition of industrial

properties by a non-citizen or foreigner.490 Those who support the idea of foreign

property ownership, argues that as long as the power lies in the hands of various state

Governments and their agencies, sovereignty is protected. If laws made to safeguard

the property ownership and people’s sovereignty is not appropriately enforced, the

sovereignty would consequently be undermined. Therefore, the authority should

exercise their power in the best interest of the local people.

Moreover, there is also an argument that it is not the foreign property ownership,

rather corruption by Government officers that result in the inconsistency of policy

implementation, are actually threatening the sovereignty.491 Many argues that the

recent arrest of the state executive councillor for housing by the Malaysian Anti-

Corruption Commission (MACC) reflects the failed policy of reserving the high-end

properties’ as 15 per cent Bumiputera discount.492 They also argue that the policy not

only incurs an economic cost on the lower-income house buyers but it has further

created good enough red tapes and legal loopholes for corruption.493

489 Before January 1, 2017, section 433B of the NLC provided for prior approval of the relevant State
Authority for any acquisition of property (save for industrial lands) by a non-citizen or a foreign
company.
490 However, different states in Malaysia have different guidelines governing the manner in which
section 433B is implemented, for example, the types of property that may be acquired by foreigners,
the application process and fees involved.
491 Noore A. Siddiquee, “Combating Corruption and Managing Integrity in Malaysia: A Critical
Overview of Recent Strategies and Initiatives,” Public Organization Review 10, no. 2 (2018): 153-171.
492 Matt Saifuddin, “Councilor Arrested for Corruption,” Sprm.gov.my, accessed June 18, 2019,
https://www.sprm.gov.my/en/arkib-kenyataan-media.
493 Peter Egger and Hannes Winner, “Evidence on Corruption as an Incentive for Foreign Direct
Investment,” European Journal of Political Economy 21, no. 4 (2005): 932-952.
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Furthermore, it is argued that “foreign property ownership is much less a threat to the

sovereignty and national security; rather it is the uncontrolled entry of illegal

immigrants, who poses the threat”. At present, almost ten per cent of the population

is reported to be illegal immigrants in Malaysia, for which corrupt practices of many

administrators’ and laissez-faire attitude towards law enforcement are responsible.

Therefore, the danger to sovereignty and domestic safety is not foreign property

ownership but corruption itself.494

In relation to the foreign property ownership, to protect the sovereignty and national

security of Malaysia, the Government has established, for example, Johor Housing

and Real Property Board, which passed the Johor Housing and Real Property Board

Enactment Bill in 2014.495 However, the Bill is still not enforced properly, as a result,

the purpose of the Board to reassert the people’s sovereignty still not fulfilled.

Therefore, the Board should take the necessary steps to provide affordable housing to

all citizens, especially the lower-income group, regardless of race. Any insensible

and discriminatory housing policies, which favour the upper-class rich people at the

expense of the lower-income citizens, should be abolished. If the Government can

ensure that all laws and policies are enforced in a transparent and without

discrimination, then property acquisition by the foreigners should not be a matter of

worry.496

494 Nik R. Abdullah, “Eradicating Corruption: The Malaysian Experience,” Journal of Administration
and Governance 3, no. 1 (2018): 42-53.
495 Alyssa P. Chan and Benny Lee, “A Study on Factors Causing the Demand-Supply Gap of
Affordable Housing,” INTI Journal Special Edition–Built Environment (2016): 6-10.
496 Keng K. Ng and Guanie Lim, Beneath the Veneer: The Political Economy of Housing in Iskandar
Malaysia, Johor (Think Asia, 2017), 34-39.
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3.8.3 Protecting National Interest and Security through MIDA 1965

As a lead agency, the Malaysian Investment Development Authority (MIDA) has the

task to coordinate activities of every investment promotion agency in Malaysia to

ensure steadiness at different levels of Government. In recent years, investment

promotion is being geared towards capital and knowledge-intensive projects, offering

high value-added and high technology. The Malaysian Investment Development

Authority Act 1965 (MIDA 1965) allows FDI only in the service and manufacturing

sectors. However, it lacks any specific provision, which could empower the MIDA to

prohibit or restrict any FDI proposal during entry-level, considering national interest

and security.497

Furthermore, as per section 5 of the MIDA 1965, the minister has the power to give

direction to the Board to execute any policy as he may deem fit but the Act does not

define what sort of factors need to be considered by the minister. Moreover, section

6A of the 1965 Act states that the Authority shall have all such powers as may be

reasonably necessary to the performance of its functions. In such a case, the Act also

does not define ‘reasonably necessary’ powers.498 Therefore, section 6A should be

amended to define clearly what powers would be considered reasonable and could be

exercised in necessity. In this regard, the ‘reasonable test’ could be introduced to

guide the concern persons. Besides, section 5 should include considering factors in

details.

There are many developed host countries, which applies ‘national interest’ or

‘national security’ test while considering any FDI proposals. For instance, in

497 Azman Mahmud, “General Guidelines and Facilities,” Mida.gov.my, accessed January 1, 2019,
http://www.mida.gov.my/home/general-guidelines-&-facilities/posts/.
498 Dunston Ayadurai, “Industrial Relations in Malaysia,” Malayan Law Journal (2018): 53-65.

http://www.mida.gov.my/home/general-guidelines-&-facilities/posts/
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Australia, the Treasurer has the power to block any FDI proposal in any sensitive

areas, such as media, telecommunications, transport, cyber or technological

investments and so on.499 The Foreign Acquisitions and Takeovers Regulation 2015

enables the Treasurer to review foreign investment proposals that meet certain

criteria; and to block proposals or apply conditions to the way proposals are

implemented to ensure that they are not contrary to the national interest.

The Treasurer applies ‘national interest’ test as well as considers various factors,

such as competition, national security, Australian Government policies, character of

the investor, impact on the Australian economy and community. For example, in

August 2016 the Treasurer rejected Chinese and Hong Kong proposed bids for a 99-

year lease of certain Australian electricity network assets, Ausgrid, despite the Board

having initially green-lighted the bidders (subject to certain conditions being met).

The bidders were China’s state-owned State Grid Corporation and Cheung Kong

Infrastructure Holding (the largest publicly listed infrastructure company in Hong

Kong) but the Treasurer based on national security concerns rejected it.500 At that

time, the Treasurer said that “the proposals [. . .] for this transaction are contrary to

the national interest, in accordance with the required provision on the grounds of

national security”.501

499 Section 22(2) of the Foreign Acquisitions and Takeovers Regulation 2015.
500 While Part 3 of the Foreign Acquisitions and Takeovers Regulation 2015 Act confers decision-
making powers relating to foreign investment proposals on the Treasurer, in practical terms, and
especially where a significant proposal was being considered, it would be expected that the Treasurer
would raise that proposal with the executive arm of Government, thus exercising his or her decision-
making power on the formal advice of the Board and with the informal input of other senior ministers.
501 Scott Morrison, “Foreign Investment Applications for the 99-year Lease of Ausgrid,”
Treasury.gov.au, accessed June 20, 2019, http://sjm.ministers.treasury.gov.au/media-release/067-
2016/.



150

Also in Canada, the primary purpose of the Investment Canada Act 1985 (ICA 1985)

is to review ‘significant investments’ by non-Canadians to encourage investment and

economic growth; as well as to review investments by non-Canadians that ‘could be

injurious to national security’.502 The ICA 1985 applies when non-Canadians acquire

existing Canadian businesses or establish new Canadian businesses. There are two

separate but interdependent regimes for review under the ICA 1985: (a) ‘net benefit

reviews’, aimed at determining whether the proposed transaction is likely to be of net

benefit to Canada; and (b) ‘national security reviews’, whether the investment is

injurious to national security.503

Therefore, it can be asserted that as MIDA 1965 is the primary Act to regulate FDI, it

is necessary to include the specific provision, which will empower the Authority to

accept or reject any FDI proposal considering national interest or security. Most

probably, the Authority is already exercising this power but it could be enhanced

with legal authorisation like Australia and Canada.

3.8.4 Protecting National Interest through PIA 1986

The Promotion of Investment Act 1986 (PIA 1986) itself does not distinguish

between foreign and domestic investors or investments. The PIA 1986 grants the

Minister of International Trade and Industry broad discretionary powers to determine

which investors and investments are eligible for certain classes of investment

incentives, and to define the magnitude of such incentives.504 For example,

guidelines published on the MIDA for ‘general investment’ shows that eligibility for

incentives in some sectors are conditional on the company in question having a

502 Investment Canada Act, RSC 1985, c 28, § 2 [ICA].
503 The Minister of Innovation, Science and Economic Development is in charge of administering the
majority of investments subject to the ICA 1985. Investment Canada Act, RSC 1985, § 4.
504 Section 4 of the PIA 1986.
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minimum percentage of Malaysian shareholding. However, in the exercise of

discretion granted by the PIA 1986, the Minister may make rules defining eligibility

for incentives that distinguish between Malaysian and foreign investors.505

Section 4A of the 1986 Act empowers the Minister to consider any activity or

product, which is of national and strategic importance to Malaysia on a case-to-case

basis. The Act does not define ‘national and strategic importance’ or what factors

constitute ‘national and strategic importance’. Section 4(3) provides a ‘consideration

list’, which the Minister may take into account but he has complete discretion to

decide as he deems fit.506 Moreover, only vague guidance is given in the statute as to

the facts the Minister may take into account in the exercise of his discretion. The Act

also allows him to review the list of promoted areas determined under section 4(1);

and may make deletions, variations or amendments, or additions from the list of

promoted areas.507

The wordings of these sections do not seem to be creating any legal obligation on the

Minister to consider national interest; and if he fails to do so, there is no specific

provision for punishment or any other action that could be taken against him.508

Consequently, the present provision leaves the door open for the Minister to be

505 For example, investment in integrated logistics services requires that at least 60 per cent of the
company’s equity must be held by Malaysians; see MIDA, Incentives for General Investment,
accessed June 20, 2019,
http://www.mida.gov.my/env3/uploads/IncentivesCompilation/MIDA/2013/AppIAGeneral.pdf.
506 MIDA, Laws of Malaysia, accessed January 1, 2019,
http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20327.pdf.
507 Section 4C of the PIA 1986.
508 Jonathan H. Ping, Middle Power Statecraft: Indonesia, Malaysia and the Asia-Pacific (Routledge,
2017), 112.

http://www.mida.gov.my/env3/uploads/IncentivesCompilation/MIDA/2013/AppIAGeneral.pdf
http://www.agc.gov.my/agcportal/uploads/files/Publications/LOM/EN/Act%20327.pdf
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politically biased or personally corrupted while determining the promoted activities

or products.509

Furthermore, the Malaysian Government extends a full tax exemption incentive of 15

years for firms with ‘Pioneer Status’510 (companies promoting products or activities

in industries or parts of Malaysia to which the Government places a high priority);

and 10 years for companies with ‘Investment Tax Allowance’ status511 (those on

which the Government places a priority, but not as high as Pioneer Status).

Government priorities generally include the levels of value-added, the technology

used, and industrial linkages. If a firm (foreign or domestic) fails to meet the terms of

its license, it risks losing any tax benefits it may have been awarded. Potentially, a

firm could lose its manufacturing license. However, the Government appears to have

some flexibility concerning the expiry of these periods, and some firms reportedly

have had their pioneer status renewed.512

Therefore, it could be concluded that ‘national and strategic importance’ factors need

to be defined clearly in the PIA 1986; as well as Minister should be legally obligated

to consider the national interest of Malaysia while granting any pioneer status, or

investment tax allowance status to any company. The PIA 1986 should be amended

and must distinguish between domestic and foreign investors or investments. The

‘consideration list’ should be replaced with ‘mandatory list’, and the Act should have

specific provision that the Minister must take into account the ‘mandatory list’ while

exercising his discretion. The Act must impose a legal obligation on the Minister to

509 Jonathan H. Ping, Middle Power Statecraft: Indonesia, Malaysia and the Asia-Pacific (Routledge,
2017), 112.
510 Sections 5-25, PIA 1986.
511 Sections 26-30, Ibid.
512 Clayton Hays, Malaysia Investment Climate Statement 2015 (U.S. Dept. of State, 2015), 12.
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consider national interest; and if he fails to do so, there must be a specific provision

of punishment for his failure. As discussed earlier, the foreign partner in a joint-

venture projects shall always have the right to complain against the Minister for

violating the laws.

3.8.5 Protecting National Interest through ICA 1975

The Industrial Coordination Act 1975 (ICA 1975) requires a licence to be obtained

for manufacturing products; and before issuing any licence, the licencing officer

should consider national, economic and social objectives.513 Section 4(4) empowers

an officer to impose such conditions as he might think fit. Here, there are no listed

factors, which should be considered while issuing any licence. Moreover, in the Act,

generally, there is no provision that permits any review procedure in case of

annulment of any licence, because it allows the state officer to have entire privileges

to apply his discretion.514 It has been reported that many licence officers have taken

bribe, or secretly involve with others to create strict conditions for the manufacturer

to be fulfilled.

As estimated by the World Bank, corruption can cost up to five per cent of the

country’s Gross Domestic Product (GDP). Given that Malaysia’s GDP was RM1,070

billion in 2014, it can be estimated that the cost of corruption in Malaysia would be

up to RM53.5 billion. If the estimate by the World Bank is correct, it shows huge

losses for Malaysia.515 Corruption creates a less competitive environment, which

513 MIDA, Laws of Malaysia, accessed June 26, 2019, http://grp.miti.gov.my/miti-
grp/resources/Public%20Consultation/Industrial_Coordination_Act_1975_-_Act_156.pdf.
514 Kwame S. Jomo, Law, Institutions and Malaysian Economic Development (NUS Press, 2008); see
also, Yasuda Nobuyuki, “The Industrial Coordination Act,” The Developing Economies 29 (1991): 4.
515 Nur H. Rahmana et al., “Corruption, Foreign Direct Investment and Economic Growth: Evidence
from ASEAN-5 Perspective,” International Journal of Business Management and Economic Studies
2(1) (2015): 1-17.

http://grp.miti.gov.my/miti-grp/resources/Public%20Consultation/Industrial_Coordination_Act_1975_-_Act_156.pdf
http://grp.miti.gov.my/miti-grp/resources/Public%20Consultation/Industrial_Coordination_Act_1975_-_Act_156.pdf
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would then impact on the economic growth and development on a long-term basis.

Before it is too late, certain measures need to be taken in curbing such activities. This

is consistent with the Transparency International Malaysia (2015) that asked for the

ASEAN communities to develop an anti-corruption programme across member

nations.516 According to the Transparency International Corruption Perceptions Index,

Malaysia had a corruption score of 57 out of 100 (high scores are less corrupt) in

2020.517

The corruption activities are deteriorating the economic development of Malaysia.518

In 2018, the Malaysian Anti-Corruption Commission (MACC) arrested 894 people

including public official, top management and supporting staff.519 Therefore, the ICA

1975 needs to insert specific provision on which ground a manufacturer licence

could be revoked or withdrawn. Additionally, ‘national, economic and social

objectives’ which ought to be considered by the licencing officer should be clearly

defined in the Act. Even though section 3 of the ICA 1975 requires a foreign investor

to apply for a license to the Ministry for International Trade and Industry (MITI); but

in practice they apply to MIDA. In this regard, if there is any jurisdictional issue

between these two organisations, it should be work out through negotiations and

necessary changes of the regulations. Moreover, already licenced operations need to

re-apply for a licence if they wish to expand their production or diversify their

516 Nur H. Rahmana et al., “Corruption, Foreign Direct Investment and Economic Growth: Evidence
from ASEAN-5 Perspective,” International Journal of Business Management and Economic Studies
2(1) (2015): 1-17.
517 Transparency International, Corruption Perceptions Index, accessed March 2, 2021,
https://www.transparency.org/en/countries/malaysia#.
518 Khairul A. Shamsuddin et al., “Malaysia: Ethnic Issues and National Security,” International
Journal of Humanities and Social Science 5 (2015): 91.
519 Malaysian Anti-Corruption Commission, 2018 Annual Statistics On Arrest, accessed June 25,
2019, https://www.sprm.gov.my/index.php/en/enforcement/statistics-on-arrests?id=2587.

https://www.transparency.org/en/countries/malaysia
https://www.researchgate.net/publication/286440658_Malaysia_Ethnic_Issues_and_National_Security?_iepl%5BgeneralViewId%5D=tEliVXhQhp8R86SKyRgipxFBJoj0CblYswk8&_iepl%5Bcontexts%5D%5B0%5D=searchReact&_iepl%5BviewId%5D=1zzxjRNqYP06IN1sE67Q4EiZp4wNKxhyjcde&_iepl%5BsearchType%5D=publication&_iepl%5Bdata%5D%5BcountLessEqual20%5D=1&_iepl%5Bdata%5D%5BinteractedWithPosition4%5D=1&_iepl%5Bdata%5D%5BwithoutEnrichment%5D=1&_iepl%5Bposition%5D=4&_iepl%5BrgKey%5D=PB%3A286440658&_iepl%5BtargetEntityId%5D=PB%3A286440658&_iepl%5BinteractionType%5D=publicationTitle
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product to MIDA instead of MITI.520 Furthermore, the Act lacks provision

regarding imposing entry condition of FDI at the pre-entry stage.

Therefore, the ICA 1975 should be amended and list ‘factors’, which the licencing

officer must consider while issuing any new licence, or withdrawing or cancelling

any licence. The licence officer must be legally obligated to consider national,

economic and social objectives. The Act should have provision to permit foreign

investors including local to apply for ‘review’ in case of revocation or withdrawal of

licence. Moreover, the Act must have separate provision for punishment for the

failure of his duties and responsibilities. At least imposing stringent provision will

help to ensure that they are performing their duties accordingly.

3.9 Sovereignty, National Interest and Security of Malaysia from the
Perspective of the Participants

In this study, four participants were asked and their responses centred on the

following: BRI, land ownership, national and strategic policy, corruption. This can

be seen below:

3.9.1 China’s ‘One Belt, One Road’ and the ‘Malaysian Sovereignty’

In this regard, the participants were asked about the rising concern of ‘Malaysian

sovereignty’ about how China’s investments would influence the socio-cultural and

demographic changes in Malaysia. To answer the question, Participant 7 was of the

view that

China’s One Belt, One Road initiative has definitely raised some

political and economic concerns not just in Malaysia but

throughout the coverage of the scheme globally. ….. While it may

not be clear at this point how and to what extent all these huge

520 Kwame S. Jomo,Malaysian Industrial Policy (National University of Singapore Press, 2017), 45.
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investment schemes will influence socio-cultural and demographic

changes in Malaysia.521

The impact of mega infrastructural projects on the dynamics of socio-cultural and

demographic perspective is perhaps best reflected by the Chinese investments in

Africa.522 As long as there is a credible Malaysian and/or Malay component in the

participation or ownership of these huge development projects, the ‘Malaysian

sovereignty’ issue could be controlled.

Participant 8 opined:523

As far as Malaysia is a concern, MIDA is very supportive of this

‘One Belt, One Road’ initiative……

It is up to the Malaysian Government to decide which kind of project they want to

participate. So, if it is beneficial for Malaysia, they can participate like any other

projects from any other country.

Both Participants 7 and 8 mentioned the East-coast Railway Link (ECRL) and both

are optimistic about this project. In this regard, Participant 7 opined that ECRL will

certainly influence the socio-cultural and demographic changes but whether this in

itself would affect the ‘Malaysian sovereignty’ is difficult to assess.

Participant 9 stated:

Former Prime Minister Dr Mahathir said that he fully supports the

Belt and Road Initiative and Malaysia will benefit from the project.

521 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
522 Daniel N. Mlambo et al., “The Rise of Chinese Investments in Africa: For Whose
Benefit?,” Journal of Economics and Behavioral Studies 10, no. 4 (2018): 81-87.
523 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
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However, the Government must not compromise with the

sovereignty of this country. It must be protected at any cost.524

Participant 10 opined:525

China’s investment in Malaysia means, the capital flew into

Malaysia where it would result in high employment and business

opportunity……… However, there will be implications, for

instances, uncertainty of the worker on the job security and

stability; if the employment is dominantly by the foreign worker it

would have impact to the social condition, such as mixed

marriages.

From the above, it can be concluded that all participants are optimistic about the

impact of China’s ‘One Belt, One Road’ project and its impact on Malaysian

sovereignty. This is a raising concern not only in Malaysia but also in other parts of

the world. Even though the Malaysian Government including MIDA are very

hopeful about the on-going initiative; and believe that BRI shall have a positive

effect on the social-cultural and demographic changes in Malaysia but it is to be

ensured that Malays are participating or having ownership in the projects. Besides,

Malaysian sovereignty must not be compromised at any cost.

3.9.2 Section 433B of the National Land Code (Amendment) Act 2016 and Land
Ownership

Participants were asked whether any further changes that the Government should

consider about land ownership by foreign investors. Regarding section 433B,

Participant 7 commented on:526

524 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
525 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
526 P7 (Advocate), interviewed by researcher, Kuala Lumpur, Malaysia, September 12, 2019.
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Before the amendment was made, section 433B allowed the

acquisition of industrial land without the need of having approval

from the State Authority by foreign entities. ….. Hence, the

amendment has made the procedures for foreign entities to acquire

any land in Malaysia become stricter and at the same time to

protect the ownership and sovereignty of the local citizens.

By comparing the guidelines issued by different states, the requirements for foreign

acquisition from each state are not similar.527 The best policy that the Government

can take is by standardizing the requirements for each state in Malaysia.

In a similar view, Participant 8 opined as follow:528

Land in Malaysia come under the purview of the State

Government. ….. So it is up to the State Government to decide.

Generally, the land for any foreign investors to do business is leased. In some cases,

they can purchase but in most cases, it is for them to take a lease, either 60 years or

99 years. In some cases, if the State Government wants to get involved, they will

have a joint venture with investors. If not, an investor will lease an industrial land

and set up the operation.529

Participant 9 stated:

The different States in Malaysia have different guidelines

governing how section 433B is implemented, for example, the types

of property that may be acquired by foreigners, the application

527 Xiekui Zhang et al., “Investment by Chinese Enterprise in Infrastructure Construction in
Malaysia,” Pacific Focus 35, no. 1 (2020): 109-140.
528 P8 (Executive Director, MIDA), interviewed by researcher, Kuala Lumpur, Malaysia, September
05, 2019.
529 Dhina S. Oktaria and Agustinus P. Wibowo, “Normative Juridical Review Comparison of Land
Acquisition Regulations for Railway Infrastructure Between Indonesia and Malaysia,” Jurnal
Perkeretaapian Indonesia 4, no. 1 (2020).
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process and fees involved. There should be a common guideline

applicable in every state i.e. whole Malaysia.530

Participant 10 opined as follow:531

From economics point of view, high demand of the foreign on real

estate ownership as a results of FDI lead to an increase in house

price supported by easy access to financial product. This might

help to solve the unsold property for certain segment of real estate.

However, restriction on residential houses should be imposed.

From the above, it appears that the requirements for foreign acquisition from each

state in Malaysia are not similar; each state has its own guidelines to be followed. All

participants agree that there should be a common guideline or requirement for whole

of Malaysia to simplify the process of acquisition. At the same time, the Government

must protect the ownership and sovereignty of the local citizens at any cost.

3.9.3 MIDA 1965 in Relation to National Interest and Security

In this regard, the participants were asked about the necessity of any specific

provision in MIDA 1965 to prohibit or restrict any FDI proposal at an entry-level,

considering national interest and security. Participant 7 opined:532

Given the nature of national interest and security ….. also include

aspects of cyber security and technology, perhaps it is about time

Malaysia looks into having a more up-to-date and inclusive policy

as far as cyber security and its impact on national interest and

security is concerned.

530 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
531 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
532 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
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There is a real need to have a specific provision to prohibit or restrict any FDI

proposal on the ground of national interest and security beyond what is already in

practice. This is because the current laws and regulations are not sufficient to cater to

the protection of national interest and security.

Participant 8 commented on:533

As far as investment is a concern, it is governed by ICA 1975.

Generally, MIDA does not restrict any kind of investment, except,

for example, which might be detrimental to the security of the

country, for examples – ammunition, sugar industry, steel mills,

non-halal, alcohol etc. So there are some very limited restrictions

and these are all governed under the ICA. If it is not under the Act,

it is administratively managed. But the list is very short.

Participant 9 opined:

The MIDA Act of 1965 is very old and should be amended. The

other countries have adopted new laws on FDI but the MIDA Act is

still not amended. So Government should amend it first and should

include provisions to protect the national security and interest. The

Malaysian interest must be protected legally.534

Participant 10 stated as follow:535

There is no need to have specific provision to prohibit or restrict

any FDI proposal at the entry level, considering national interest

and security.

From the above, two participants thinks it is necessary to adopt any specific

provision in the MIDA 1965 about the prohibition of FDI proposal. Moreover, they

533 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
534 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
535 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
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expressed their concern about the impact of cyber security on the national interest of

Malaysia, and the restriction list of MIDA that is quite short. The third participant is

in favour of amending the Act to legally protect the national interest and security of

Malaysia. In contrast, fourth participant is in the opinion that it is not necessary to

prohibit or restrict any FDI proposal at the entry level. As most of the participants are

in favour of incorporating specific provision, therefore, opinion of the fourth

participant could be avoided to protect the national security of Malaysia.

3.9.4 PIA 1986 and the Consideration List

Participants were asked about the ‘consideration list’ of the Promotion of Investment

Act 1986 (PIA 1986), and should it be replaced with ‘mandatory list’ to limit the

power of the Minister. Otherwise, there is always a possibility of misusing the power

for their personal interest. In this regard, Participant 7 commented on:536

There is obviously a pro and con for substituting the ‘consideration

list’ with a mandatory one……

Those in favour would argue that such change is required to limit the vast ministerial

power and prevention of abuse of such absolute power on the ground of clarity and

transparency i.e. absolute power corrupts absolutely. And those against such a move

will say that the reduction of flexibility in terms of the ministerial power and

authority of investment tax incentives may result in a total rigidity with no room for

consideration.

To answer the same question, Participant 8 was of the view that

The Act (PIA 1986) itself allows MIDA to consider the issues of

manufacturing licence based on a negative list. These are the list

536 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.



162

that they do not want to issue a licence, but those they want to issue

a licence, have conditions; based on the conditions, foreign

investors need to fulfil them to receive licence.537

Participant 9 opined:

This Act is also quite old now and should be amended. If we

consider the investment law of Vietnam, it has a ‘mandatory list’,

which must be considered. So the PIA Act should have it.538

However, Participant 10 stated as follow:539

There are no changes necessary in the PIA 1986 to replace the

‘consideration list’ with ‘mandatory list’ to limit the power of the

Minister.

From the above, it can be concluded that ‘mandatory list’ should replace the

‘consideration list’ of the PIA 1986. In doing so, the Act should be amended. This is

necessary to prevent the abuse of vast ministerial power and to bring more

transparency and clarity. Besides, MIDA issued licence has conditions attached for

foreign investors; but it is to be ensured that they fulfil these conditions.

3.9.5 ICA 1975 and Review Procedure

In this regard, the participants were asked whether a ‘review’ procedure should be

inserted into the Industrial Coordination Act 1975 (ICA 1975) after cancellation or

withdrawal of any licence by a licence officer. Participant 7 opined:540

The Industrial Co-ordination Act 1975 (“ICA”) is an Act to

provide for the co-ordination and orderly development of

537 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
538 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
539 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
540 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
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manufacturing activities in Malaysia. Section 6 of the Act vests the

licensing officer a power for revocation of licence. Given the

clarity of the circumstances for revocation, there is a need for a

review procedure.

In answering the question, Participant 8 explained about the review procedure of

MIDA as follows:541

In practice, MIDA does not cancel any manufacturing licence

unless the company themselves surrender, or find out any illegal

activities i.e. they are supposed to do business in one location but

doing in another location. …..It is a long due process. There is a

mechanism in place here like administrative mechanism.

The MIDA has a standard procedure that is followed quite strictly. At first, MIDA

issues them notice and then see how best to handle the problem. In most cases, it will

ask the company to get a no-objection certificate from the State Government and to

show what conditions on the licence are. The final licence is issued by the licencing

officer in MITI. The MIDA is a processing agency. So any changes or reviews on

location or conditions etc., they have to apply to MIDA. There is a ‘National

Committee on Investment’, who go through all these things, tabled in the committee

and then the company is informed.542

Participant 9 opined:

Like court proceedings, review mechanism in the Act may solve

many disputed issues because it will allow investors to clarify their

541 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
542 These procedures were explained to the researcher by Participant 8 during interview.
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position. Licencing officer should be strictly monitored to prevent

corruption etc.543

Participant 10 did not comment on the ICA 1975.544

From the above, it appears that the participants are in favour of the review

mechanism in the Act of the cancelling or withdrawal licences. This will prevent

corruption; foreign investors will have an opportunity to clarify or explain their

position, which will ultimately resolve many disputing issues.

3.10 Bumiputera Policy and Foreign Ownership in Malaysia

The concept of Bumiputera ethnic group in Malaysia was started by Tun Abdul

Razak bin Hussein. It recognised the ‘special position’ of the Malays provided in the

Federal Constitution of Malaysia, in particular Article 153 of the Federal

Constitution545. However, the Federal Constitution does not use the term Bumiputera,

it defines only ‘Malay’546 and ‘indigenous peoples’547. Definitions of Bumiputera in

public use differ among different Government departments, organisations,

institutions, and agencies.548

543 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
544 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
545 Article 153(1) states that “it shall be the responsibility of the yang di-pertuan Agong to safeguard
the special position of the Malays and natives of any of the States of Sabah and Sarawak and the
legitimate interests of other communities in accordance with the provisions of this Article”.
546 Article 160(2): Malay means “a person who professes the religion of Islam, habitually speaks the
Malay language, conforms to Malay custom and (a) was before Merdeka Day born in the Federation
or in Singapore or born of parents one of whom was born in the Federation or in Singapore, or is on
that day domiciled in the Federation or in Singapore; or (b) is the issue of such a person”.
547 Article 161A(6): Native means (a) in relation to Sarawak, a person who is a citizen and either
belongs to one of the races specified in Clause (7) as indigenous to the State or is of mixed blood
deriving exclusively from those races; and (b) in relation to Sabah, a person who is a citizen, is the
child or grandchild of a person of a race indigenous to Sabah, and was born (whether on or after
Malaysia Day or not) either in Sabah or to a father domiciled in Sabah at the time of the birth.
548 Iyavoo Devan, Foreign Direct Investment in a Developing Economy: The Malaysian Perspective
(UUM, 2000), 67-71.
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The Government of Malaysia then came out with a policy that is called as the

Bumiputera Policy. For instances, all Bumiputera, regardless of their financial

standing, are entitled to a seven per cent discount on houses or property, including

luxurious units. Other preferential policies include quotas for the followings:

admission to Government educational institutions, marking of universities exam

papers, qualification for public scholarships, positions in Government, special

Bumiputera-only classes before university's end of term exams, and ownership of

businesses.549

Then, the Government passed a new policy that is called as the New Economic

Policy (NEP) and was announced in 1970 as part of a package of measures

introduced after the political crisis of May 1969.550 The NEP was created to enable

the Bumiputera community to enjoy the fruits of development on par with the other

ethnic groups, who were then and remain economically far more advanced. This was

to be achieved through a process of growth and modernisation so directed as to bring

about a gradual restructuring of employment; and production patterns in all sectors

and at all levels, to be in rough accord with ethnic population ratios. To achieve this,

it could be argued that the Bumiputera can be required to participate on an equal

footing with other minorities in the modern high productivity sectors. The NEP,

therefore, emphasises advancing economic productivity of the Bumiputera, on

education and training, on the adoption and spread of modern technology, on market

efficiency and competition in a large private-sector regime, and a business-friendly

Government.

549 Iyavoo Devan, Foreign Direct Investment in a Developing Economy: The Malaysian Perspective
(UUM, 2000), 67-71.
550 Kwame S. Jomo, Malaysia’s New Economic Policy and National Unity (Palgrave Macmillan,
London, 2005), 182-214.
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After the end of the NEP era, the Government introduced new policies to be the

alternative policies for the NEP. Among them, the policies are: (a) the National

Development Policy (NDP); (b) National Vision Policy (NVP); and (c) New

Economic Model (NEM). The National Development Policy was introduced to

enhance the welfare of Malaysia comparing to the world. The NDP set a step towards

enabling Malaysia to achieve a developed nation status in all respects in terms of

social, values, ethics and morals, political stability, quality of life, the efficiency of

Government, and economic excellence. Among of the implementation strategies

are:551

a) maintain the basic strategy, which is the eradication of poverty and

restructuring society to improve social and economic imbalances between

the races and this will contribute to strengthening national unity;

b) to ensure balanced development of main economic sectors (mining, service,

agriculture, farming);

c) building a society that has social value and appreciates the positive feelings

of pride and patriotism;

d) reduce and eliminate social inequality and to promote the sharing of the

national economy in a more fair and equitable benefit;

e) reduce the inequalities in economic development between states and between

urban and rural areas;

f) concentrate on the development of a community of Bumiputera Commercial

and Industrial;

g) ensure appropriate attention is given to environmental protection and ecology

so that in the long term to ensure sustainable development of the country

continued; and

h) making science and technology as an integral part of the planning and socio-

economic development.

551 Mosha A. Abdullah, Small and Medium Enterprises in Malaysia: Policy Issues and Challenges
(Routledge, 2019), 124-128.



167

The NVP 2020 is based on the Western capitalist development model and ignores the

accumulated culture and values or the needs of the Malaysian people. The NVP is

aimed at establishing a progressive and prosperous Bangsa Malaysia (Malaysian

population), which lives in harmony and engages in a full and fair partnership. The

NVP’s main goals are economic growth, industrialisation, production of wealth, and

increase productivity.552

Another alternative policy that must be looked upon is the NEM. This economic plan

is proposed to gain double income per capital Malaysia by 2020. Besides that, NEM

proposes to improve workers’ productivity; alter the system of affirmative action to

become more competitive market and investor-friendly; and reduce income disparity

between the rich and poor in Malaysia. The focus of the NEM is to “transform

Malaysia into a developed and competitive economy whose people will enjoy a high

quality of life and high level of income from growth that is both of inclusive and

sustainable by 2020”. The keys to the plan as described unveiling are “high income,

sustainability and inclusiveness”, which together will translate into high quality of

life for the rakyat.553

In summary, while there were some historical benefits of having the ‘Bumiputera

Policy’ it is gradually becoming a divisive factor for the country; and Malaysia

552 Barbara Adams, “The Lack of Vision of the National Vision Policy,” Social Watch, October 20,
2019, http://www.socialwatch.org/node/10798.
553 Yiswaree Palansamy, “New Economic Policy, New Economic Model Under Review for 12th
Malaysia Plan,” The Malay Mail, October 21, 2019,
https://www.malaymail.com/news/malaysia/2018/07/23/new-economic-policy-new-economic-model-
under-review-for-12th-malaysia-plan/1655161.
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cannot afford to continue administering the economic growth from a purely racial

perspective.554

Moreover, as per the ‘Bumiputera policy’, foreigners are limited to a proportion of

the shareholdings in their company; and it also requires companies to restructure in

harmony with specified ethnic quotas as to shareholdings by each of the races.555 For

instance, after meeting of different requirements foreign investors are permitted to

hold up to 100 per cent of the equity ownership in their company. For instances, they

cannot contest with locally manufactured products for domestic markets; and they

also have an obligation to export of 80 per cent of the manufactured products.556

There is up to 51 per cent foreign equity ownership will be allowed for the projects

that export 51 to 79 per cent of production.557

However, foreign equity ownership may be permitted up to 70 per cent, which

depends on various factors, such as the size, the spin-off effects, the level of

technology brought in, the value added, location of the investment, and the utilisation

of local raw materials or components.558 Depending on various factors, in the mining,

or extraction, or processing of mineral ores projects, there is up to 100 per cent

equity participation is permitted.559 The analysis of the Malaysian equity permission

554 Ibid.
555 Rafael Reuveny and Quan Li, “Economic Openness, Democracy and Income Inequality: An
Empirical Analysis,” Comparative Political Studies 36, no. 5 (2003): 575-602.
556 Malaysian Industrial Development Authority, Malaysia Investment in the Manufacturing Sector:
Policies, Incentives and Procedures, accessed July 12, 2020, https://www.mida.gov.my/forms-and-
guidelines/.
557 Ibid.
558 Aramugam Rajenthran,Malaysia: An Overview of the Legal Framework for Foreign Direct
Investment (Institute of Southeast Asian Studies, 2012), 31-34.
559 The factors are: the level of investments, technology, and risk involved in the projects; the
availability of Malaysian expertise in the areas of exploration, mining and processing of minerals
concerned and; the degrees of integration involved and the level of value added in the projects. See
further, Michael L. Wong, “Malaysia’s Laws and Policies on Foreign Investments,” Current
Development in International Investment Law (2017): 467, 469-470.

https://www.mida.gov.my/forms-and-guidelines/.
https://www.mida.gov.my/forms-and-guidelines/.
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reveals that despite being a moderate state for FDI, Malaysia has considered foreign

ownership regulation in all area in order to develop its own economy.560

The policy also required public listed companies in Malaysia to allocate minimum of

30 per cent (now 12.5 per cent) of their shares to Malays (Bumiputeras). In the case

of any company, which is owned by a Malay entrepreneur, he can fulfil this quota by

himself. Merely if the owners are non-Malay, for instances, Chinese, Indian,

foreigners or others, then they will have to reserve a certain percentage of shares for

the Malays, or private equity that has Malay ownership before entering IPOs.561 After

receiving the shares, many of them immediately sell their venture to the companies;

or have sometimes been sold at below-market price to meet the quotas. As a result,

though Malay share of the economy is substantially larger, which failed to meet the

overall Malay corporate ownership target.562

In specific cases, the joint venture has been obligatory through policies to give the

Malays priority in the ownership of means of production; and the NEP allows foreign

nationals involved in the Malaysian economy only as minority shareholders.563

Moreover, only the Bumiputera-owned companies can submit bidding for

Government projects but not the MNEs.564

560 Mohamed S. Hamid et al., “Profiling of Manufacturing Industries Bumiputera Entrepreneurs
(MIBE) Government Related Agencies,” International Journal of Academic Research in Business and
Social Sciences 9, no. 7 (2019).
561 Ann Young, “Malaysia: What’s Bumiputera’s Privilege?,” Quora.com, accessed June 25, 2019,
https://www.quora.com/Malaysia-Whats-Bumiputeras-privilege.
562 Zainal A. Yusof and Deepak Bhattasali, “Economic Growth and Development in Malaysia: Policy
Making and Leadership,” The International Bank for Reconstruction and Development/The World
Bank (2008).
563 Edmund T. Gomez and Johan Saravanamuttu, The New Economic Policy in Malaysia: Affirmative
Action, Ethnic Inequalities and Social Justice (NUS Press, 2013), 34.
564 Ibid.

http://siteresources.worldbank.org/EXTPREMNET/Resources/489960-1338997241035/Growth_Commission_Working_Paper_27_Economic_Growth_Development_Malaysia_Policy_Making_Leadership.pdf
http://siteresources.worldbank.org/EXTPREMNET/Resources/489960-1338997241035/Growth_Commission_Working_Paper_27_Economic_Growth_Development_Malaysia_Policy_Making_Leadership.pdf
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The policy also requires MNEs to provide discounts to the Bumiputeras for real

estate and automobile purchases. While purchasing house Malays enjoy, as much as

ten per cent discount but the Malaysian of other race or foreigners need to pay more

comparing to the Malays.565 The foreign companies are also required to set aside a

fixed amount of lots for Bumiputeras in housing projects. These policies are

discouraging foreign investors to invest in Malaysia, as they intend to maximize the

profit level.566

Since the introduction of the policy, the preferential treatment or locally known as

‘Quota’ have been a hotly debated issue in Malaysia.567 The proponents argue that it

is necessary to preserve certain rights for the Malays but opponents argue that such

blanket preferential treatment has hampered the countries development, and also

crutched the Malay themselves.568 The policy inevitably encourages the Bumiputeras

to become way too reliant on the Government and hinder many of their potentials to

compete and survive in the extremely competitive environments that the other

nationals or races can.

Therefore, it could be pointed out that ‘Bumiputera policy’ has served its main

purpose to re-structure the wealth distribution level among different races in

Malaysia to a large extent. From now on, Malaysia is better off approaching it from a

need-based perspective that provides a helping hand to the entire races, which in turn

565 Shyamala Nagaraj et al., Counting Ethnicity in Malaysia: The Complexity of Measuring Diversity
(Springer, 2015), 143-173.
566 Mohammed Akhtaruddin and Mohammad Hossain, “Investment Opportunity Set, Ownership
Control and Voluntary Disclosures in Malaysia,” JOAAG 3, no. 2 (2008). See further,
Muthucumaraswamy Sornarajah, Law of International Joint Ventures (Longman, 1992).
567 Ramasamy Thillainathan and Kee-Cheok Cheong, “Malaysia’s New Economic Policy, Growth and
Distribution: Revisiting the Debate,”Malaysian Journal of Economic Studies 53, no. 1 (2016): 51-68.
568 Ibid.
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will benefit the Bumiputera groups the most. A comprehensive supportive,

affirmative action for all Malaysians is likely to help those truly in need best.569

Therefore, since independence, the Malaysian Government has adopted various

policies to safeguard the interest of Bumiputeras and give them an extra advantage

compared to other ethnic Malay citizens. Even though, there were some historical

benefits of adopting these policies but they gradually became a divisive factor for

Malaysia. The Government must not continue administering the economic growth

from a purely racial perspective; therefore, should adopt policies, which are based on

equality and non-discrimination. Moreover, the foreign companies should not be

compelled to provide special discounts to the Bumiputeras; in doing so, should

require Malaysians to compete on equal footing with the rest of the citizens.

Consequently, a ‘need-based’, ‘comprehensive support’, ‘affirmative action’ based

policy should be adopted. This is how the equality can be invoked.

3.11 Controlling Foreign Ownership in Malaysia from the Perspective of the
Participants

In this study, based on the research question one, the participants were asked relevant

questions for their expert opinions. Their responses were based on Bumiputera policy

and foreign ownership. This can be seen below:

3.11.1 Bumiputera Policy

In this regard, the participants were asked about the Bumiputera Policy in relation to

foreign ownership in Malaysia. Participant 7 opined:570

569 Rico Chee, “Is the Bumiputera Policy Good for Malaysia?,” Quora.com, accessed October 20,
2019, https://www.quora.com/Is-the-Bumiputera-policy-good-for-Malaysia.
570 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
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The Bumiputera must eventually participate on an equal footing in

the modern high productivity sectors. While there were some

historical benefits of having the ‘Bumiputera Policy’ it is gradually

becoming a divisive factor for the country and Malaysia cannot

afford to continue administering the economic growth from a

purely racial perspective.

Participant 8 explained the position of MIDA in relation to the question as follows:571

As far as MIDA is a concern, there are two sectors –

manufacturing and services. MIDA has liberalised equity

requirement in the manufacturing sector during the Asian financial

crisis. …….. So today all the sub-sectors are liberalised within the

manufacturing sector. For the services sector, some services

sectors are liberalised, for examples, hotels, medical, tourism,

R&D, education etc., where they can hold 100 per cent

ownership. …… The MIDA already informed the Government that

it wants to promote investment in other service sectors to allow

more foreign investments.

In manufacturing sectors, the MIDA has removed the equity requirement for foreign

companies to have local equity ownership including Bumiputera equity ownership. It

considered that to have a local equity requirement was detrimental, does not help

them to attract FDI, so they liberalised. In the service sectors, MIDA has liberalised

44 sectors so far. Some of these sectors are very important where it wants to attract

more foreign investments. These are the sectors where it allows foreign investors to

hold 100 per cent and also they can apply for incentives. Other sub-sectors within

services have restrictions and have this Bumiputera or local requirement. The

services sectors are generally or actually Malaysian dominated, like a law firm.

571 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
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However, MIDA plans to gradually bring down and allow more participation, if not

100 per cent. Therefore, if the Government want investors to coming in, they must

allow 100 per cent foreign ownership.572

Furthermore, Participant 8 opined:

Manufacturing sector comes under the Ministry of Industry but the

services sector falls under various industry, like education,

transport etc. So all these ministries have their own reasons of why

they have ownership restrictions and to consolidate or to reconcile,

that takes time. So at this moment, Bumiputera policy remains only

for the services sector, until it further liberalised.

Participant 9 opined:

Since independence in 1957, the challenge has always been to tap

the rich cultural mix for economic and social betterment. So the

Government adopted ‘Bumiputera’ policy to give a special position

to the Malays and Natives. However, this policy created

discrimination amongst the whole Malaysian citizens, especially

other ethnic communities. Also, it has worsened income

distribution and widened the income gap between town and country.

So the Government can think of an alternative policy, which is fair

and equitable for all Malaysian.573

Participant 10 did not comment on the ‘Bumiputera Policy’.574

From the above, it can be concluded that Bumiputera policy has been detrimental for

the progress of Malaysians and created a barrier to attract more FDI into Malaysia.

The Malaysians should be required to participate on an equal footing with others.

572 These information were collected from Participant 8 during interview.
573 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
574 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
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The MIDA also considered this policy detrimental and to attract more FDI, they

already liberalised most of the manufacturing sectors and are gradually liberating

service sectors. As pointed out by them that service sectors fall under various

ministries, the Government should take initiative to remove local equity requirement

and thus allow 100 per cent foreign ownership or joint-venture partnerships.

3.12 Laws and Policies of Different Jurisdiction in Relation to Sovereignty,
National Interest and Security; and Foreign Ownership

At present, there are many host states, which has adopted FDI laws to protect their

sovereignty and national interest or security. The regulations also impose various

restrictions on foreign ownership considering the national interest of the host country.

The following Table 3.1 shows some of the host states, which has adopted FDI

governing laws to protect sovereignty, national interest or security; and also to

control foreign ownership at the pre-entry stage:

Table 3.1
Sovereignty, National Interest & Security and Foreign Ownership Factors Covered
by Different Jurisdictions at the Pre-entry Stage575

Factors Countries Statutes
Sovereignty,
national interest
and security

Vietnam Articles 29-30 and Annex 4 of the Law on
Investment (LOI) 2014

Australia Section 22(2) of the Foreign Acquisitions and
Takeovers Regulation 2015

Canada Section 4 of the Investment Canada Act, RSC
1985

China Article 2 of the National Security Law of the
People’s Republic of China 2015

Foreign
ownership

Australia Article 11A of the Air Navigation Act 1920,
Section 7 of the Qantas Sale Act 1992, Article 4 of
the Airports Act 1996

China Article 18 of the Foreign Investment Law of the
People’s Republic of China 2015

575 There are different jurisdictions whose legislations also cover these factors at the pre-entry stage;
due to limitation some of them has been selected as examples.
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Vietnam Article 29 of the Law on Investment (LOI) 2014
Source: Researcher’s own finding from literature reviews

In Vietnam, the existing investment regime is comprised of a Law on Enterprises

(LOE) and Law on Investment (LOI), which regulate both domestic and foreign

investors, for the establishment and operation of corporations and investment in

projects. As with all countries, Vietnam reserves its sovereign right to restrict

investment in sensitive fields by setting conditions for ‘conditional sectors’ that

investment projects must satisfy for national defence and security, social order and

safety, social ethics and community health.576 Despite WTO provisions for opening

many sectors to foreign investment, there remain several sectors where foreign

investment will not be permitted, unless it is in the form of a joint venture with a

Vietnamese partner.577

The fundamental test used during the review process is verifying: (a) satisfaction of

investment conditions for FDI (if any); (b) conformity of the investment projects

with the master plan for socio-economic development and development planning for

relevant business sectors; land-use zoning; socio-economic impacts and efficiency of

the project; (c) satisfaction of conditions for entitlement to investment incentives (if

any); (d) land-use demand for the project, conditions for the land grant or lease and

576 The LOI includes a comprehensive list of conditional sectors in Article 29 of the LOI 2014. FDIs
are also subject to conditions in relation to foreign ownership limitation; form of investment and
requirements of Vietnamese partners; operational contents and other conditions as stipulated in the
international treaties to which Vietnam is a party. The basic conditions can be found in the Schedule
of Specific Commitments in Services contained in Vietnam’s World Trade Organization (WTO)
accession package (the WTO Commitments). More favourable conditions for FDIs from ASEAN
countries may be found within the ASEAN Economic Community frameworks.
577 Article 30 of the LOI 2014. The level of foreign investment in such projects varies sector by sector.
For example, in advertising, an FI may theoretically hold up to 99 per cent of the investment, but for
container-handling services, the foreign ownership may not exceed 50 per cent. In such investments, a
local partner will be required and the company may be structured in a way to maximise the foreign
control. Such structuring would need to involve establishing the company as a joint-stock company
(JSC) and issuing preference shares to ensure voting control or reserving certain matters for foreign
investor consent.
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the need for conversion of the land-use purpose; and (e) technological solutions (if

applicable).578

In Australia, the application for foreign investment is reviewed by the Foreign

Investment Review Board579, which then advises the Treasurer on the application and

its potential impact on the national interest. The Act then confers upon the Treasurer

the power to decide in each case whether a particular investment would be contrary

to the national interest. The Treasure also considers sovereignty, national security,

competition, Australian Government Policies, impact on the Australian economy and

community and investor character.580 Considering various factors of Bangladesh and

Malaysia, the footsteps of Australia could be followed to protect sovereignty and

national interest at any cost.

Moreover, the aggregate foreign ownership in an Australian international airline is

limited to 49 per cent;581 the Airports Act 1996 (Cth) limits foreign ownership of

some airports to 49 per cent, with a five per cent airline ownership limit and cross-

ownership limits between Sydney airport (together with Sydney West) and either

Melbourne, Brisbane or Perth airports; the Shipping Registration Act 1981 requires a

ship to be majority Australian-owned if it is to be registered in Australia unless it is

designated as chartered by an Australian operator.582

578 Article 30 of the LOI 2014.
579 The Board is a non-statutory, independent body that provides the Treasurer and Government of the
day with advice (and advice only) on Australia’s foreign investment policy (the Policy) and its
administration. It also reviews foreign investment proposals on a case-by-case basis against the
national interest.
580 Section 22(2) of the Foreign Acquisitions and Takeovers Regulation 2015.
581 The Air Navigation Act 1920 and the Qantas Sale Act 1992.
582 Australian Government, Australia’s Foreign Investment Policy, accessed June 26, 2019,
https://firb.gov.au/resources/policy-documents/.
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In Canada, there are two separate interdependent regimes for review under the

Investment Canada Act 1985 (ICA 1985): (a) the ‘net benefit review’; and (b) the

‘national security review’. When a non-Canadian acquires control of an existing

Canadian business, the investment is subject to a net benefit review if it exceeds

certain prescribed financial thresholds.583 In determining whether the proposed

transaction is of net benefit to Canada, the Minister considers various factors.584

Moreover, all foreign investments in Canadian businesses may be the subject of a

national security review where the investment could be injurious to national

security.585 At the conclusion of a national security review, the Governor in Council

can block the investment; allow the transaction to close subject to undertakings by

the investor; or certain terms and conditions; or, in the case of a completed

transaction, order a divestiture.586

In China, a foreign investment will be subject to review if it is considered to be a

threat to ‘national security’ or triggers ‘antitrust’ review thresholds.587 In accordance

583 Investment Canada Act, RSC 1985, § 14. The ICA 1985 provides a framework for determining
whether an investor is non-Canadian, whether an investment is an acquisition of control by the non-
Canadian, and whether the investment relates to a Canadian business.
584 Investment Canada Act, RSC 1985, § 20. The factors are: (a) the effect of the investment on the
level and nature of economic activity in Canada; (b) the degree and significance of participation by
Canadians in the business; (c) the effect of the investment on productivity, industrial efficiency,
technological development, product innovation and product variety; (d) the effect of the investment on
competition within any industry or between industries in Canada; (e) the compatibility of the
investment with national industrial, economic and cultural policies, taking into consideration
industrial, economic and cultural policy objectives enunciated by the Government or legislature of any
province likely to be significantly affected by the investment; and (f) the contribution of the
investment to Canada’s ability to compete in world markets.
585 Investment Canada Act, RSC 1985, § 25.3. The considering factors include, among other things: (a)
potential effects of the investment on Canada’s defence capabilities and interests; (b) potential effects
of the investment on the transfer of sensitive technology or know-how outside Canada; (c) potential
impact of the investment on the security of Canada’s critical infrastructure.
586 Ibid.
587 Regulations on national security review include the National Security Law of the People's Republic
of China (the National Security Law) and the Notice of the General Office of the State Council on the
Establishment of the Security Review System for Mergers and Acquisitions of Domestic Enterprises
by Foreign Investors (the Security Review Notice), while regulations on antitrust review include the
Anti-Monopoly Law of the People's Republic of China (the Anti-Monopoly Law).
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with both the National Security Law 2015 and the Security Review Notice, certain

foreign investments with national security implications will be subject to a national

security review. A joint committee led by the Ministry of Commerce (MOFCOM),

and the National Development and Reform Commission (NDRC) is accountable for

security reviews.588

When conducting a security review, regulators will analyse the potential effects of

any proposed merger or acquisition on China’s national defence, economic stability,

social order and key technologies; and will focus on the issue of control. Mergers and

Acquisitions (M&A) transactions resulting in more than 50 per cent foreign

ownership or de facto control of a domestic enterprise will attract the attention of

security review regulators. MOFCOM’s Anti-Monopoly Bureau will be notified

about transactions in which the foreign investment is, inter alia, deemed to cause a

‘concentration’ under the Anti-Monopoly Law and meets the statutory turnover

thresholds.589

Furthermore, Equity Joint Ventures (EJVs) is a more usually adopted form of FDI in

China and under People’s Republic of China (PRC) law, foreign investment vehicles

in certain sections (e.g., medical institutions) are limited to joint ventures (JVs). For

some projects, the Chinese JV partner must hold the controlling equity interest in the

JV (e.g., the construction and operation of nuclear power plants, the selection and

588 National industrial policies provide the Negative List, which sets out the industries in which
foreign investment is restricted or prohibited.
589 Heng Ju and Ping Lin, “China’s Anti-Monopoly Law and The Role of Economics in Its
Enforcement,” Russian Journal of Economics 6 (2020): 219.
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breeding of new varieties of wheat and corn in seed production, the printing of

publications).590

From the above discussions, it appears that the host countries, such as Vietnam,

Australia, Canada and China have adopted FDI laws and policies to protect their

sovereignty, national interest or security; as well as controlling foreign ownership.591

Therefore, in order to maintain the international standards, both Bangladesh and

Malaysia could follow these countries regulation to enhance the existing FDI laws

and policies at the pre-entry stage.

3.13 The BITs and TIPs of Bangladesh and Malaysia: A Comparison

The Multilateral Investment Agreements (MIAs) have important implications for

both investors and state parties to such agreements. The definition of “investor”,

along with the definition of “investment”, are key agreement features that delimit the

scope of primary beneficiaries of the protections provided by the agreement,

including the rights to bring claims before the Court. Thus, agreements’ definitions

of “investor” play an important role in determining whether the Government would

benefit from protections provided under MIAs as covered investors. Foreign

590 Article 18 of the Foreign Investment Law of the People's Republic of China 2015 provides that the
term “Control” in this law, as for an enterprise, refers to the circumstance that meets one of the
following requirements: (1) directly or indirectly holding 50 per cent or more of the shares, equity
interest, assets, voting rights or other similar rights of the enterprise; (2) directly or indirectly holding
less than 50 per cent of the shares, equity interest, assets, voting rights or other similar rights of the
enterprise, but (i) having the right to, directly or indirectly, appoint half or more of the members of the
board or similar decision-making bodies, (ii) having the power to procure the appointment, directly or
indirectly, of nominated persons as half or more of members of the board or similar decision-making
bodies, or (iii) having sufficient voting rights to exert significant influence on the resolutions of the
shareholders’ meeting, general meeting or board of directors or other decision-making bodies; or (3)
exerting determinative influence over the operations, finance, human resources, technology or related
areas of the enterprise, whether by contracts, trust arrangements or otherwise.
591 Other host states, such as Iceland (Article 12 of the Act on Investment by Non-residents in
Business Enterprises 1991); Iran (Article 2 of the Law on Encouragement and Protection of Foreign
Investment 2002); Myanmar (Article 90 of the Myanmar Investment Law 2016); Philippines (Section
8 of the Foreign Investment Act 1991); South Korea (Article 11 of the Law on Foreign Investment
1992) has regulation to protect sovereignty and national interest or security. Zimbabwe has adopted
the Policy of the Government of the Republic of Zimbabwe 1991 in relation to foreign ownership.
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companies have gradually and greatly continued to expand their international

activities in Bangladesh and Malaysia. Another concern might be related to certain

economic distortions that foreign investors may bring due to undue advantages and

support from their home Governments.

Since independence, Bangladesh and Malaysia have signed 31 and 71 BITs

respectively with different countries in the world. Bangladesh and Malaysia have

also signed 4 and 27 treaties with investment provisions (TIPs) respectively with

different countries and regions.592 Table 3.2 below shows the comparison between

Bangladesh and Malaysian BITs in relation to sovereignty, national interest and

security; and foreign ownership:

Table 3.2
Sovereignty, National Interest & Security and Foreign Ownership – Comparison
Between Bangladesh and Malaysian BITs with Other (same) Countries

Country
Signing date & present
status

Sovereignty,
national
interest &
security

Foreign
ownership

FDI
protection

BD ML BD ML BD ML BD ML
BD-ML 20/10/1994 20/10/1994 N N N N MFN,

FET
MFN,
FETIn force In force

Austria 22/12/2000 12/4/1985 N N N N NT,
MFN,
FET

MFN,
FETIn force In force

Belgium-
Luxembourg
Economic
Union

22/5/1981 22/11/1979 N N N N MFN,
FET

MFN,
FETIn force In force

Denmark 5/11/2009 6/1/1992 N N N N NT,
MFN,
FET

NT,
MFN,
FET

In force In force

Germany 6/5/1981 22/12/1960 N N N N NT,
MFN,
FET

NT,
MFNIn force In force

India 9/2/2009 3/8/1995 N N N N NT,
MFN,
FET

NT,
MFN,
FET

In force Terminated
(24/03/2021)

Korea 21/6/1999 11/4/1988 N N N N NT, NT,

592 Bangladesh and Malaysia signed BITs and TIPs are available at UNCTAD, BITs, accessed June 29,
2019, https://investmentpolicyhubold.unctad.org/IIA/IiasByCountry#iiaInnerMenu.

https://investmentpolicyhubold.unctad.org/IIA/IiasByCountry
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MFN,
FET

MFN,
FET

Signed In force

Netherlands 1/11/1994 15/6/1971 N N N N NT,
MFN,
FET

NT,
MFN,
FET

In force In force

Romania 13/3/1987 25/6/1996 N N N N MFN MFN,
FETIn force In force

Switzerland 14/10/2000 1/3/1978 N N N N NT,
MFN,
FET

NT,
MFN,
FET

In force In force

Turkey 12/4/2012 25/2/1998 N N N N NT,
MFN,
FET

MFN,
FETSigned In force

The U.A.E. 17/1/2011 11/10/1991 N N N N NT,
MFN,
FET

NT,
MFN,
FET

Signed In force

The U.K. 19/6/1980 21/5/1981 N N N N NT,
MFN,
FET

NT,
MFN,
FET

In force In force

Uzbekistan 18/7/2000 6/10/1997 N N N N FET MFN,
FETIn force In force

Vietnam 1/5/2005 21/1/1992 N N N N MFN,
FET

MFN,
FETSigned In force

BD=Bangladesh, ML=Malaysia, Y=Yes, N=No, FET=Fair and equitable treatment,
MFN=Most-favoured nation treatment, NT=National treatment
Source: UNCTAD website

From the above Table 3.2, it can be seen that Bangladesh and Malaysia BITs has no

specific reference of protecting sovereignty, national interest or security and

controlling foreign ownership. All BITs mainly cover dispute settlement mechanism

and all of them have specific provisions for fair and equitable treatment; full and

adequate protection and security; national treatment; most-favoured-nation treatment;

compensation for expropriation and nationalisation; as well as other benefits for

foreign investors.593

Table 3.3 below shows the comparison between Bangladesh and Malaysian TIPs in

relation to sovereignty, national interest and security; and foreign ownership:

593 For examples, Bangladesh-Korea BIT, Malaysia-Netherlands BIT and so on.
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Table 3.3
Sovereignty, National Interest & Security and Foreign Ownership – Comparison
Between Bangladesh and Malaysian TIPs with Different Countries or Regions
Country/
Region

Signing date
& present status

Sovereignty,
national interest
& security

Foreign
ownership

FDI protection

BD ML BD ML BD ML BD ML
BD-OIC594 23/09/1986

In force
--- Y --- N --- NT,

MFN
---

BD-
SAFTA595

11/04/1993I
In force

--- Y --- N --- NT ---

BD-APTA596 15/12/2009
In force

--- Y --- N --- --- ---

BD-ECCA597 22/05/2000
In force ---

N
---

N
---

NT,
MFN,
FET

---

ML-OIC598 --- 23/09/1986
In force

--- Y --- N --- NT,
MFN

ASEAN
(ML)-
EUCA599

---
07/03/1980
In force ---

N
---

N
---

MFN,
FET

ASEAN
(ML)-
India600

---
12/11/2014
In force ---

Y
---

N
---

NT,
FET

ML-
Australia601 ---

22/05/2012
In force ---

Y
---

N
---

NT,
MFN,
FET

ML-India602 --- 18/02/2011
In force

--- Y --- N --- NT,
MFN,
FET

ML-TPP603
---

08/03/2018
In force ---

Y
---

N
---

NT,
MFN,
FET

ML-
ASEAN604 ---

26/02/2009
In force ---

Y
---

N
---

NT,
MFN,
FET

ASEAN
(ML)-
China605

---
15/08/2009
In force ---

N
---

N
---

NT,
MFN,
FET

ASEAN
(ML)-
Korea606

---
02/06/2009
In force ---

Y
---

N
---

NT,
MFN,
FET

ML-Chile607 --- 13/05/2010 --- Y --- N --- NT,

594 Bangladesh-Organisation of the Islamic Conference (OIC) Investment Agreement.
595 Bangladesh-Agreement on South Asian Free Trade Area (SAFTA).
596 Bangladesh-Asia Pacific Trade Agreement (APTA).
597 Bangladesh-European Community Cooperation Agreement (ECCA).
598 Malaysia-Organisation of the Islamic Conference (OIC) Investment Agreement.
599 The Association of Southeast Asian Nations (ASEAN)-European Union Cooperation Agreement
(EUCA).

600 The Association of Southeast Asian Nations (ASEAN)-India Investment Agreement.
601 Malaysia-Australia Free Trade Agreement (FTA).
602 Malaysia-India Free Trade Agreement (FTA).
603 Malaysia-Trans Pacific Partnership (TPP).
604 Malaysia-ASEAN Comprehensive Investment Agreement.
605 ASEAN-China Investment Agreement.
606 ASEAN-Korea Investment Agreement.
607 Malaysia-Chile Free Trade Agreement (FTA).
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In force MFN
ASEAN
(ML)-US
TIFA608

--- 25/08/2006 ---
N

---
N

--- ---

ML-US
TIFA609

ML – US
TIFA610 --- 10/05/2004

In force ---
N

---
N

---
ASEAN
(ML)-
Australia-
New
Zealand611

ASEAN
(ML) –
Australia –
New
Zealand612

--- 27/02/2009
In force ---

Y

---

N

---

ASEAN
(ML)-HK-
China613

ASEAN
(ML)-HK-
China614

---
21/01/1992
In force ---

Y
---

N
---

ASEAN
(ML)-
Japan615

ASEAN
(ML) –
Japan616

---
12/04/2008
In force ---

Y
---

N
---

ML-Brunei-
Indonesia-
Philippines-
Singapore-
Thailand

ML –
Brunei –
Indonesia –
Philippines-
Singapore –
Thailand

--- 15/12/1987
In force

---

N

---

N

---

ML-Japan617 ML –
Japan618 ---

13/12/2005
In force

--- Y --- N ---

ML-NZ619 ML – NZ620
---

26/10/2009
In force ---

Y
---

N
---

ML-
Pakistan621 ---

08/09/2007
In force ---

Y
---

N
---

NT,
MFN,
FET

ML-
Turkey622 ---

17/04/2014
In force ---

Y
---

N
---

NT,
MFN

BD=Bangladesh, ML=Malaysia, Y=Yes, N=No, FET=Fair and equitable treatment,
MFN=Most-favoured nation treatment, NT=National treatment

Source: UNCTAD website

608 ASEAN-United States (US) Trade and Investment Framework Agreement (TIFA).
609 Malaysia-United States (US) Trade and Investment Framework Agreement (TIFA).
610 Malaysia-United States (US) Trade and Investment Framework Agreement (TIFA).
611 ASEAN-Australia-New Zealand Free Trade Agreement (FTA).
612 ASEAN-Australia-New Zealand Free Trade Agreement (FTA).
613 ASEAN-Hong Kong (HK)-China Investment Agreement.
614 ASEAN-Hong Kong (HK)-China Investment Agreement.
615 ASEAN-Japan Economic Partnership Agreement (EPA).
616 ASEAN-Japan Economic Partnership Agreement (EPA).
617 Malaysia-Japan Economic Partnership Agreement (EPA).
618 Malaysia-Japan Economic Partnership Agreement (EPA).
619 Malaysia-New Zealand Free Trade Agreement (FTA).
620 Malaysia-New Zealand Free Trade Agreement (FTA).
621 Malaysia-Pakistan Closer Economic Partnership Agreement (CEPA).
622 Malaysia-Turkey Free Trade Agreement (FTA).
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From the above Table 3.3, it can be seen that majority (not all) of the Bangladesh and

Malaysia TIPs cover national security and interest; but none of them has any specific

reference to controlling foreign ownership.

At present, in the absence of any global treaty, both BITs and TIPs are regulating

FDI in Bangladesh and Malaysia. Considering restrictive regulation of FDI, it can be

asserted that both countries should consider inserting sovereignty, national interest

and security as well as controlling foreign ownership into the BITs and TIPs to

protect their legitimate interest. Therefore, a well-balanced BITs and TIPs need to be

struck between liberalisation and restrictive regulation to ensure sustainable

development of both countries.623

3.14 The BITs and TIPs from the Perspective of the Participants

In this regard, the participants were asked whether sovereignty, national interest and

security, and foreign ownership should be included in the BITs and TIPs of

Bangladesh and Malaysia. Their response is presented in Table 3.4 below:

Table 3.4
Inclusion of Sovereignty, National Interest & Security and Foreign Ownership into
the BITs and TIPs of Bangladesh

Participant Should include Should not include

P1 Yes

P2 Yes

P3 Yes

P4 Yes

P5 Yes

P6 Yes

Source: Researcher’s finding from interview

623 Mohammad B. Hossain, “International Efforts to Regulate Foreign Investment and Multinational
Enterprises (MNEs),” Lex-Warrier Law Journal 9, no. 9 (2018): 401-414.
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From the above Table 3.4, it appears that all participants are in favour of inclusion of

sovereignty, national interest and security; and foreign ownership into the TIPs of

Bangladesh. In this regard, Participant 1 was of the view that “if these legitimate

interests of Bangladesh are not secured, for whose interest are MIAs pleaded for?”624

Participant 3 commented on:625

Foreign investment and control of foreigners on our economy

should be restricted. Instances are plenty, how the foreign traders

may jeopardize the sovereignty and national security of a country.

British East India Company is an historical instance on that.

Moreover, Participant 4 mentioned:626

MIAs and BITs should clearly mention provisions regarding

sovereignty, national interest and security; and foreign ownership.

The clear description will help to minimise investment disputes and

chances of gaining over those disputes.

Participant 5 opined as follows:627

Our company is a USA based Franchise Company in Bangladesh,

due to the bilateral treaty we are doing business here. When I read

this treaty, did not see any reference to the sovereignty issue. I

agree that this should be protected by any means. So it should be

included.

Participant 6 has this to say:628

The balanced policy of attracting and controlling foreign capital is
necessary for Bangladesh.

624 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
625 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
626 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
627 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
628 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
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Table 3.5
Inclusion of Sovereignty, National Interest & Security and Foreign Ownership into
the BITs and TIPs of Malaysia
Participant Should include Should not include

P7 Yes

P8 No comment

P9 Yes

P10 Yes

Source: Researcher’s finding from interview

From the above Table 3.5, four participants were asked about the inclusion of

sovereignty, national interest and security; and foreign ownership into the BITs and

TIPs of Malaysia. In this regard, Participant 7 is in favour of the inclusion of specific

provisions and he mentioned:629

There is a need to include the protection of sovereignty, national

interest & security and foreign ownership into the Malaysian

Investment Agreements as to ensure the country’s interest is

protected but this has to be done with full sensitivity to economic

and market considerations so as not to unnecessary alarm foreign

investors.

On the other hand, Participant 8 did not comment due to lack of knowledge on BITs

or TIPs.630 Participants 9 and 10 are also in favour of inclusion of specific

provisions.631 Participant 10 commented on:632

It can be controlled via the quota on the equity of shareholders to

at least protect the local companies. This is relevant in the context

of knowledge and technology transfers.

629 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
630 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
631 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
632 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
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From the above, it can be concluded that the participants are in favour of inclusion of

sovereignty, national interest and security, and foreign ownership into the BITs and

TIPs of Bangladesh and Malaysia. Therefore, to protect the legitimate interest of

both Bangladesh and Malaysia, specific provisions should be included in the BITs

and TIPs. This is because clear provision or description will help to minimise

investment disputes and chances of winning over those disputes.

3.15 Conclusion

This chapter discussed various legal provisions in relation to sovereignty, national

interest and security; and controlling foreign ownership in Bangladesh and Malaysia.

The comparison was made between the FDI governing laws of both countries with

different jurisdictions with a view to improving the existing legal regimes. It is seen

that many developed and developing countries have a specific and modern FDI law

in details; but the legal provisions on FDI in both Bangladesh and Malaysia are not

sufficient to protect sovereignty, national interest and security; and controlling

foreign ownership.

The examination of various laws and policies of Bangladesh and Malaysia in this

chapter reveals that they require further amendments or a new law needs to be

adopted by the Government. Furthermore, various BITs and TIPs have been analysed,

which most commonly lacks any specific provision to protect sovereignty, national

interest and security of both countries; and none of them has any provision regarding

controlling foreign ownership.

The report and analysis of data in this chapter reflect the practical experience and

opinion of various participants on sovereignty, national interest and security; and
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controlling foreign ownership in Bangladesh and Malaysia. Their responses have

given a clear understanding of practical issues relating to the subject-matter in this

chapter. Further responses from the participants consolidate on the problems

statement already pointed out in chapter one of this study. The next chapter would

focus on capitalisation and performance requirements of foreign investors at the pre-

entry stage in both countries.
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CHAPTER FOUR

CAPITALISATION AND PERFORMANCE REQUIREMENTS:

LAWS AND REGULATIONS OF BANGLADESH AND

MALAYSIA

4.1 Introduction

Generally, there are two types of entry regulatory aspects, which are considered by a

host country while approving any FDI proposal. The first form of regulation is quite

common and despite its relation to the operational impacts of FDI, is typically taken

into consideration. The application of these means of regulation depends upon the

circumstantial requirements of the host state, for example, capitalisation requirement.

The second category of entry regulation is related to operational issues, which appear

to be very essential for incorporating into legal and policy regimes for developing

host states despite their position, for example, performance requirement. In this

chapter, FDI laws and regulations of Bangladesh and Malaysia in relation to

capitalisation and performance requirements will be discussed. The discussion will

also include opinions obtained from the participants through interview; as well as

BITs and TIPs of Bangladesh and Malaysia in relation to the capitalisation and

performance requirements.
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4.2 Capitalisation Requirement for Regulating FDI in Bangladesh: Potential
Risks and Regulations

Many developing and least-developed host states such as Albania, Liberia, and

Angola require foreign investors to bring in a specific or entire percentage of the

investment capital from their home countries or overseas. This is termed as

capitalisation requirement, which is a common kind of entrance condition of FDI in

the host states. The reasons for imposing this condition are: (a) to overcome the

shortage of foreign currency through FDI; and (b) to prevent foreign investors from

raising money from the domestic banks.633

When foreign investors are allowed to receive a loan from the local banks with the

help of their local partners, it indicates that they would not bring any further capital

from overseas. As a result, foreign investors ultimately absorb the savings of the host

state; thus, due to the shortage of capital, it cannot invest in other beneficial projects

within the territory. Therefore, the imposition of capital requirements can be

considered in the best interest of the host state like Bangladesh.634

The fundamental objective of this kind of prerequisite is the attraction of domestic

investors to share the investment in a project with the MNEs; accordingly divert

investment funds to financing local entrepreneurs or local projects. In this sense, this

prerequisite is realistically advantageous for the development of domestic

industrialisation and the service sectors. Therefore, the capitalisation requirement

needs to be applied as an entry condition in a host state like Bangladesh. If any

foreign investors fail to comply with this prerequisite, this would be a ground for

633 Jie Wu et al., “Competing with Multinational Enterprises’ Entry: Search Strategy, Environmental
Complexity, and Survival of Local Firms,” International Business Review (2019): 727-738.
634 Abdullahil Mamun et al., “The Export-output Growth Nexus in Bangladesh: A Leveraged
Bootstrap Approach,” Journal of Asia Business Studies 13, no. 2 (2019): 196-213.
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Bangladesh to reject any FDI proposal; or terminate the permission of any existing

foreign investment. Bangladesh has the sovereign right like other host states to take

such actions, which will not be the violation of international law provided due

procedures are maintained.635

Section 3 of the Foreign Private Investment (Promotion and Protection) Act 1980

(FPIA 1980) stipulates that the Government may for the promotion of foreign private

investment, sanction establishment with foreign capital of any industrial undertaking.

The “sanction” of the establishment of the industrial undertaking with foreign capital

may be subject to “such conditions as the Government may deem fit to impose”.636

These conditions and the procedures to obtain the Government sanction are not

defined in the Act.637

Section 8(1) of the 1980 Act guarantees that MNEs can transfer their capital

investment and profits without any hindrance but it has been reported that most

foreign investors transfer twice as much capital and profit they actually invested in

635 Amco v Indonesia (1983) ILM 354; (1988) 27 ILM 1281; In this case, Amco, in a joint venture with
an Indonesian partner, was supposed to bring an agreed sum of capital into the country from abroad to
capitalise the venture. It was alleged that Amco had not brought in such capital and on that ground the
agreement was canceled by the administrative agency of Indonesia. The allegation was cognised by
ICSID tribunal and it did not deny the allegation, but held that the due process standard was not
maintained in administrative action.
636 Section 3: (1) The Government may, for the promotion of foreign private investment, sanction
establishment with foreign capital of any industrial undertaking: a. which does not exist in Bangladesh
and the establishment whereof, in the opinion of the Government, is desirable; or b. which is not being
carried on in Bangladesh on a scale adequate to the economic and social needs of the country; or c.
which is likely to contribute to: the development of capital, technical and managerial resources of
Bangladesh; or the discovery, mobilisation or better utilisation of the natural resources; or the
strengthening of the balance of payment of Bangladesh; or increasing employment opportunities in
Bangladesh; or the economic development of the country in any other manner. (2) Sanction of the
establishment with foreign capital of an industrial undertaking under sub-section (1) may be subject to
such conditions as the Government may deem fit to impose.
637 Sharmeen Ahmed et al., “Laws, Regulations, Formalities and Facilities/Incentives on Investment:
A Case of Bangladesh,” The USV Annals of Economics and Public Administration 5, no. 2 (2015): 22.
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Bangladesh. Therefore, it is necessary to put a cap on the transferring of invested

capital and profits.638

Moreover, section 8(2) of the 1980 Act states that “the guarantee shall be subject to

circumstances of exceptional financial and economic difficulties in which case the

Government shall apply applicable laws and regulations”. The transfer rights as

stated by the Act are, nevertheless, defined in vague terms and are subject to the

specific provisions of the Foreign Exchange Regulation Act 1947 and the more

recent Guidelines for Foreign Exchange Transactions (2009) of Bangladesh Bank.

These guidelines have a critical bearing on the operations of foreign and domestic

investors alike, as they are the main source of regulatory requirements; and

restrictions for all foreign exchange transactions, whether related to the current or

capital accounts.639

According to section 9 of the Bangladesh Export Processing Zones Authority Act

1980 (BEPZA 1980), the regulating authority (i.e. BEPZA)640 has the power to

borrow money to carry out the purposes of the Act. This raises questions: (a) from

whom money could be borrowed?; (b) is it national or international banks or other

financial institutions? These questions need to be answered or taken into

consideration by the Government and amend the existing Act if necessary.

638 Bibhuti Sarker and Farid Khan, “Nexus Between Foreign Direct Investment and Economic Growth
in Bangladesh: An Augmented Autoregressive Distributed Lag Bounds Testing Approach,” Financial
Innovation 6, no. 1 (2020): 10.
639 Momammad O. Faruk, “The Effect of FDI to Accelerate the Economic Growth of Bangladesh and
Some Problems and Prospects of FDI,” Asian Business Review 2, no. 2 (2015): 37-43.
640 The BEPZA is the official organ of the Government to promote, attract and facilitate foreign
investment in the EPZs. Besides, BEPZA as the competent Authority performs inspection and
supervision of the compliances of the enterprises related to social and environmental issues, safety and
security at work place to maintain harmonious labour-management and industrial relations in EPZs.
The primary objective of an EPZ is to provide special areas where potential investors would find a
congenial investment climate free from cumbersome procedures. See for more details BEPZA, About,
accessed September 1, 2020, https://www.bepza.gov.bd/.

https://www.bepza.gov.bd/
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The continuation of the prevailing tax holiday facility mentioned in the National

Industrial Policy 2016 (NIP 2016) would greatly help the private sector industrial

entrepreneurs.641 However, the tax holiday facility should be given to specific

industries, only if its rationale is established by sound economic criteria. Foreign

investors are allowed to take a working capital loan from the local bank, which

allows them not to bring any further capital investment from their home state.642

Moreover, the MNEs can transfer their capital investment and profits outside of

Bangladesh; however, in most cases, through the repatriation the MNEs send back

twice as much capital and profit to their home states they actually invested in

Bangladesh.643

In Bangladesh, the local banks are also suffering from a shortage of cash, because

significant numbers of companies are not repaying the loans on time. During the

annual budget session 2019/2020 in the Parliament, the Finance Minister disclosed

that at the end of 2018, the numbers of loan defaulters were 2,66,118 and the amount

of default loans was BDT1,250 billion.644 He also disclosed top 300 loan defaulter

companies, which includes a joint venture with MNEs. As a result, the scheduled

banks’ borrowings from the Bangladesh Bank increased by BDT79.36 billion or

32.53 per cent to BDT323.30 billion at the end of June 2018 against the increase of

32.66 per cent at the end of June 2017. This issue need to be addressed during the

pre-entry stage to ensure that foreign investors are barred from taking loan through

their local partners.

641 Investment incentives are listed in chapter-4 of the NIP 2016.
642 Article 12.4 of the NIP 2016.
643 Abdullah Mamun et al., “The Export-Output Growth Nexus in Bangladesh: A Leveraged Bootstrap
Approach,” Journal of Asia Business Studies (2019): 34-45.
644 Abul M. Kamal, “Loan Defaulters in Bangladesh,” The Prothom Alo, July 5, 2019,
https://www.prothomalo.com/bangladesh/article/1581277/.
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Consequently, during the last two fiscal years, the scheduled banks were facing an

acute liquidity crunch, so they had to borrow at a high rate from the Bangladesh

Bank.645 The critics arguing that the Asian economic crisis of 1996 emerged because

of excess borrowing by businesses from external sources; therefore, the authority

concerned in Bangladesh should adopt tighter regulations for private sector foreign

loans considering its sensitiveness.646

Besides, the Bangladesh Investment Development Authority (BIDA), the sole

authority to give approval to term loans for the private sector, has recently proposed

to the central bank to allow businesses to enjoy three-month foreign loans without

taking any prior approval. At present, businesses are not allowed to take foreign

loans at an interest rate higher than five per cent including the London Interbank

Offered Rate (LIBOR). The central bank mulls over relaxing the existing interest cap

on private sector foreign loans to help businesses enjoy uninterrupted external

borrowing.

Moreover, in the legal codes the capitalisation requirement as an entry condition is

quite rare because this is frequently determined by treaty between foreign investor

and the host country. Even though foreign investors do not support this prerequisite

as it creates a general obligation on them; but it is necessary for the host states to

protect their own interests. In Bangladesh, the existing governing laws and policies

on FDI do not contain any such prerequisite relating to foreign capitalisation. Even

645 Fahim Kabir, Bangladesh Bank Annual Report 2017/2018 (Bangladesh Bank, 2018), 28.
646 Naser Bijoy, “Bangladesh Bank May Relax Foreign Loan Cap for Private Sector,” The Daily Star,
July 5, 2019, https://www.thedailystar.net/business/bb-may-relax-foreign-loan-cap-private-sector-
1586053.
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the bilateral investment treaties (BITs) do not have any provision regarding such

requirement.647

Foreign investors are only required to declare the capital they already invested in any

project and just obtain a certificate from the Bangladesh Bank.648 Thus, it could be

concluded that a host state like Bangladesh should consider introducing the

capitalisation requirement as an entry requirement, and should not grant bank loans

in fully owned or joint ventures investment projects.649

From the above discussion, it can be concluded that the Government must consider

amending the FPIA 1980, which is a forty years old Act. In doing so, it should

include a provision relating to foreign capitalisation requirement. The Act should

also include detail procedures on how to deal with foreign investors if anyone fails to

comply with the capitalisation requirement. The procedures must be in conformity

with the international law; and should ensure that due procedures are maintained

while rejecting or terminating the permission of any existing foreign investment.

Before doing so, a direct negotiation can be held with the concerned party and a

notice could be issued in this regard.

Moreover, there should be a clear procedure on how to bring capital into Bangladesh

and obtain permission from the relevant authority; as well as Government monitoring

system should be strengthened. Foreign investors should not be allowed to take loans

647 Mohammad N. Nakib, Regulating Foreign Direct Investment for Development: Bangladesh in
Context (Macquarie University, 2014), 71.
648 Mustafa Kamal, Ministry of Finance, accessed December 23, 2018,
https://mof.portal.gov.bd/sites/default/files/files/mof.portal.gov.bd/page/e8bc0eaa_463d_4cf9_b3be_2
6ab70a32a47/Ch-08%20(English-2017)_Final.pdf.
649 Mohammad O. Faruk, “The Effect of FDI to Accelerate the Economic Growth of Bangladesh and
Some Problems and Prospects of FDI,” Asian Business Review 2, no. 2 (2015): 37-43. See, for
example, the Investment Proclament No.37/1996 (Ethiopia).

https://mof.portal.gov.bd/sites/default/files/files/mof.portal.gov.bd/page/e8bc0eaa_463d_4cf9_b3be_26ab70a32a47/Ch-08%20(English-2017)_Final.pdf
https://mof.portal.gov.bd/sites/default/files/files/mof.portal.gov.bd/page/e8bc0eaa_463d_4cf9_b3be_26ab70a32a47/Ch-08%20(English-2017)_Final.pdf


196

through their local partners or joint ventures. Instead, tighter regulations should be

adopted for private sector foreign loans considering its sensitiveness. Foreign

Capitalisation Policy must be detailed in the Act so that everyone knows the scope

and limitation.

4.3 Capitalisation Requirements in Bangladesh from the Perspective of the
Participants

In this study, the discussions will focus on research question two and response

received from the participants. In this relation, six participants were interviewed and

their responses centred on the following: limitation, foreign capital, and the local

bank. This can be seen below:

4.3.1 Limitations on Foreign Capitalisation

In this regard, the participants were asked about their opinion on the FPIA 1980, NIP

and BITs in relation to limiting foreign capital investment in Bangladesh. In his

response, Participant 1 commented on:650

The FPIA 1980 has gaps to be filled, I found NIP reasonable but

warrant improvement, but a searching reappraisal of Bangladesh

BITs is essential as some of their provisions are detrimental to the

economic interests of Bangladesh. Foreign capital must generally

be facilitated as a matter of policy but some forms of limitation on

foreign capital influx may not be gainsaid to encourage local

investors.

To answer the same question, Participant 2 opined as follows:651

In Bangladesh, there is a Companies Act 1994 and Securities

Exchange Commission so far as the capitalisation is a concern. …..

650 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
651 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
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The legal regime will be guided by those principles and those

legislations so far as the capitalisation is a concern. So foreign

investors do not get any additional advantage, and if there are any

conditions, or if the investors want to have some additional

advantage, so it is a matter of negotiations.

Therefore, the Government or whoever is bringing in the foreign capital into the

country, it is up to them to negotiate and arrive at a decision that what is the extent

of capitalisation that to be permitted under the agreement. However, those conditions

in the agreement must be within the periphery or within the boundary that the legal

regime has.

Participant 3 did not answer the question due to lack of expertise in the area.652 In a

similar view with Participant 1, Participant 4 opined:653

The National Industrial Policy is being reviewed regularly to cope

with the changing economic situation, but the FPIA 1980 was

promulgated in 1980, before 40 years and prevailing without any

amendment. The Act was an excellent piece of the draft at that time

but by the lapse of nearly half-century, there should be some more

detailed provisions relating to an investment in the changing arena.

Foreign Capitalisation Policy must be detailed in the Act so that

everyone knows the scope and limitation.

Participant 5 opined as follows:654

There are many countries where minimum capital investment is a

mandatory requirement for foreign investment. Here, as far as I

know there is no such requirement but should be. Otherwise, there

may be a shortage of foreign capital. In our company, we import

652 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
653 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
654 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
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capital from Qatar as the owner is based in that country. The

Government may strengthen the laws and policies in this area.

Responding to the same question, Participant 6 commented on:655

As Bangladesh is a developing country, it should liberalise its

policy to attract more foreign capitalisation. I think the limitations

specified in the FPIA 1980 are not enough to impose a limitation.

At the same time, the Government should be careful to include

these types of provisions in the BITs also.

From the above, it can be asserted that all participants are in favour of the

amendment of the FPIA 1980 in relation to capitalisation requirement. The Act

should include some forms of limitation on the foreign capital influx to encourage

local investors and overcome the shortage of foreign capital. Therefore, foreign

capitalisation policy should be detailed in the Act so that foreign investors know the

scope and limitation while investing in Bangladesh.

4.3.2 Raising Capital from Local Bank by Foreign Investors

Participants were asked about their recommendation on what measures the

Government needs to consider preventing foreign investors to raise capital from local

banks. In this regard, response from Participant 1 is as follows:656

Allowing foreign investors to borrow capital from local banks at a

concessionary rate will send local small and medium-size investors

out of business because of their competitive disadvantages.

In a similar view with Participant 1, Participant 2 opined as follows:657

655 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
656 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
657 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
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Foreign investment must be foreign, true to its meaning. You just

cannot be a foreign company only coming into Bangladesh,

bringing in with your managerial skills and raise capital from

within Bangladesh that is not permissible. So foreign investment

requires that they must bring in the capital. They cannot raise

capital from the local market.

Participant 3 did not answer the question due to lack of expertise in the area.658 In a

similar view with Participants 1 and 2, Participant 4 commented on:659

Foreign investors are not allowed to borrow money from local

banks to their whims. There are limitations in this respect. They

can get running capital up to 70 per cent of their equity. They are

compulsorily bound to en-cash equity in foreign currency before

starting a business.

Participant 5 opined as follows:660

Finance Minister of Bangladesh said a few days ago that there is a

huge amount of defaulting bank loans, which is difficult to recover

and most of these are corporate loans. In such a situation, if

foreign investors are allowed to take a loan from the local banks,

then it will worsen the situation; as a result, the economy may be

destroyed completely. So a strong monitoring system should be in

place and alternative measures can be considered instead of local

loans.

Responding to the same question, Participant 6 commented on:661

Specific provisions can be included in the FPIA 1980 and also in

the BITs prohibiting raising capital from the local banks.

658 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
659 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
660 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
661 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
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From the above, it can be concluded that foreign investors should be barred to take

loan from the local banks. If they are allowed, local entrepreneurs will not be able to

compete with them and also it will have a negative impact on the economy.

Therefore, as still this situation persist, they should be compelled to bring in all their

foreign capital investment; and to ensure it, strong measures and monitoring system

should be in place.

4.4 Regulating FDI through Performance Requirements: Laws and Regulations
of Bangladesh

Performance requirements, which is also known as ‘business practices’ are used by

the host states as an entry requirement of FDI. According to the United Nations

Conference on Trade and Development (UNCTAD), performance requirements are

one type of so-called ‘host country operational measures’ along with various

restrictions.662 It requires foreign investors to fulfil certain precise goals in relation to

their operations in the host state. It is also apparent from a tradition that performance

requirements may include the entire spectrum of investment operations. The host

states impose this requirement with other policy instruments, such as trade policy,

screening mechanisms and incentives; also to boost numerous development

objectives.

Many proponents contend that the host states should impose performance

requirements to accomplish certain objectives regarding macro- or micro-economic

developments.663 The development objectives may include export generation and

performance, the balance of payment justification, strengthening of industrial bases,

662 United Nations Conference on Trade and Development, Host Country Operational Measures
(UNCTAD Series on Issues in International Investment Agreements, 2001), accessed July 8, 2019,
http://www.unctad.org.
663 Štefan Bojnec and Nastja Tomšič, “Corporate Sustainability and Enterprise Performance,”
International Journal of Productivity and Performance Management (2020).
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technology transfer, development of comparative advantage in a particular sector of

the economy, creation of employment opportunities, trade balancing; along with

other non-economic objectives such as distribution of political power and political

independence.664

The opponents argue that strengthening local businesses through performance

requirements may generate incompetent indigenous firms, which may negatively

affect the host states economy. Moreover, the imposition of performance

requirements may also guide to anti-competitive behaviour; and loss of FDI due to

restrictive business practices by the MNEs. This is because the business interests of

MNEs do not always match with a host state’s development objectives.665

Even though opinions differ regarding the imposition of performance requirements in

the host states, various initiatives were undertaken through the WTO Agreement on

Trade-Related Investment Measures (TRIMs) and other agreements to eliminate this

prerequisite. According to the TRIMs, four types of performance requirements are

clearly prohibited, which are: (a) local content requirements; (b) trade balancing

requirements; (c) foreign exchange restrictions; and (d) export controls.666 It also

requires the signatory countries to eradicate these requirements in phases; as well as

need to report every existing measure inconsistent with the Agreement.

664 Micheal Smith, Foreign Direct Investment and Performance Requirements: New Evidence from
Selected Countries (2003), UNCTAD, accessed July 6, 2019, www.unctad.org.
665 Tuty Sariwulan and Suporno Suparno, “Factors Explaining the Performance of Entrepreneurs in
the Industry 4.0: A Theoretical Approach,” Jurnal Pendidikan Ekonomi Dan Bisnis (JPEB) 8, no. 2
(2020): 154-164.
666 Article 5.1 of the Agreement on TRIMs requires that “Members, within 90 days of the date of entry
into force of the WTO Agreement, shall notify the Council for Trade in Goods of all TRIMs they are
applying that are not in conformity with the provisions of this Agreement. Such TRIMs of general or
specific application shall be notified, along with their principal features”. It is noteworthy that for
phasing out of performance requirements five years are fixed for developing countries from the date
of the conclusion of the Agreement and seven years are fixed for least developed countries. See the
WTO, Investment, accessed July 6, 2019,
https://www.wto.org/english/tratop_e/invest_e/invest_info_e.htm.
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The prohibition under Article 5.1 of the Agreement on TRIMs is detrimental for the

development of the host states but seems to protect the interests of home states or

foreign investors.667 Despite Article 5.1, the pragmatic studies illustrate that many

developing and least-developed countries (LDCs) are using performance

requirements in specific sectors.668 The developed countries are also using certain

performance requirements as part of their economic development.669 Moreover, there

are a lot of other requirements, which are also discouraged, conditioned or prohibited

by International Investment Agreements (IIAs) at regional and bilateral levels.670

As a signatory of the TRIMs, the Government of Bangladesh has withdrawn the

quantitative restrictions and has not introduced any new performance requirements,

which deviate from the obligations under the Agreement. Along with other LDCs,

Bangladesh has requested to extend the time to comply with other TRIMs obligations,

which has been approved until 2020.671 Therefore, Bangladesh has an opportunity to

impose any performance requirements as an entry condition of FDI until the

approved period.

667 David A. Collins, Performance Requirements in International Investment Law (Springer, 2019),
67-73.
668 For example, Argentina, Brazil, Chile, China, Colombia, Ecuador, India, Indonesia, Malaysia,
Mexico, Philippines, Republic of Korea, South Africa, Taiwan, Thailand, Uruguay, and Venezuela.
See UNCTAD, Foreign Direct Investment and Performance Requirements: New Evidence from
Selected Countries (2003), accessed July 6, 2019, www.unctad.org.
669 For example, in China local content is required on a case-by-case basis and depends on the level of
technology and the export to output ratio. Foreign exchange balancing is also required. In Malaysia,
export requirements apply to almost all sectors. There are technology requirements for FDI as well.
Restrictions also exist on the employment of foreign personnel, and local content is required in all
sectors. See Osemene O. Florence, Foreign Direct Investment in APEC: A survey of the Issues
(Australian Government Publishing Service, 1995), 41.
670 They are, for examples, requirement to establish a joint venture with domestic participation,
requirements for minimum level of domestic equity participation, requirements to locate headquarters
for specific region, employment requirements etc.; see UNCTAD, Foreign Direct Investment and
Performance Requirements: New Evidence from Selected Countries (2003), accessed July 7, 2019,
www.unctad.org.
671 United Nations Development of Social Affairs (DESA), Survey on International Support Measures
Specific to Least Developed Countries and Preferential Market Access related to WTO Provisions
(March 2012), accessed July 8, 2019,
http://esango.un.org/ldcportal/documents/10179/38149/summary_results_bangladesh.pdf.

http://www.unctad.org
http://www.unctad.org
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Moreover, based on the usually practiced performance requirements in the host states

like Bangladesh, the researcher has grouped it into three foremost categories:

a) local content requirement;

b) technology transfer requirement; and

c) export performance requirement.

4.4.1 Local Content Requirement

The local content requirements have two main elements: (i) using available raw

materials; and (ii) employing local labours. When the local materials are used, it

promotes the sustainable use of resources in numerous ways, as well as benefits the

local producers, processor and owners. It also ultimately contributes to economic and

social development; and helps to build up an import-substitution product regime. In

Bangladesh, the present laws and policies do not require foreign investors to use any

local materials and services. They are free to use raw materials produced locally, or

from outside of the country at a competitive price.

Moreover, the Government provides duty drawback facilities or cash reparation

applicable to the export items; to encourage the utilisation of domestic materials in

garments, pharmaceutical and several other non-traditional exports. Also,

Bangladesh offers the benefits related with the Generalized System of Preference

(GSP) to importers in developed states when the share of raw material is 60 per cent

or more.672

The employment requirement is deemed to be crucial in a host state where there is an

enormous catastrophe of employment opportunity; and where monetary and societal

672 CUTS, Investment Policy in Bangladesh: Performance and Perceptions, accessed July 8, 2019,
www.cuts.org.

http://www.cuts.org
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sustainability depends mostly on the growth of employment opportunities.

Concerning local content requirement, for example, an employment requirement is

necessary for Bangladesh to create more employment opportunities; and to reduce

the unemployment rate.673 The employment condition can be obligatory for different

purposes. For instances, sometimes employment requirement is attached to the

granting of incentives in Malaysia; the grant value per job created was the main

parameter for offering incentives in Ireland and in Portugal, the creation of local

employment is a prerequisite for granting certain benefits or advantages to the

investors concerned.674

It can also help to provide quality training and productivity-related skills because

there is a scarcity of quality workforce. Even though Bangladesh is suffering from

huge unemployment crisis, there is no requirement to recruit local people in the

foreign-invested projects or industries. Instead, without any constraint, the

Government grants employment permits to foreign professionals with a 50 per cent

tax exemption when requested by foreign investing or joint-venture companies.675

Sections 10-12 of the Bangladesh Economic Zones Act 2010 (BEZA 2010) states

that the Government may provide tariff benefits, financial benefits or other benefits

to foreign investors in the EPZ areas. These sections do not specify whether the

Government follow most-favoured-nation treatment (MFN) or national treatment

(NT) principles of the WTO. Moreover, according to section 13 of the BEZA 2010,

any zone or organisation could be exempted from the application of all or any of the

673 Wenhua Shan, The Legal Protection of Foreign Investment: A Comparative Study (Hart Publishing,
2012), 41.
674 Ibid.
675 Anwarul Islam, “Foreign Direct Investment (FDI) in Bangladesh: Prospects and Challenges and Its
Impact on Economy,” Asian Business Review 4, no. 1 (2015): 24-36.
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provisions of the various Acts including the Labour Act 2006. To protect the

workers’ rights in Bangladesh, foreign investors should not be allowed to be

exempted under the BEZA 2010.676 This is because the Labour Act 2006 has been

amended several times since Rana Plaza incident677 in 2013, to protect the poor

workers in Bangladesh. So, foreign investors should be compelled further to protect

workers right rather than being exempted.

Therefore, to resolve enormous employment crisis and unsustainable use of raw-

materials, it would be extremely advantageous to introduce the use of local content

as an entry requirement in foreign-owned or joint-venture enterprises, rather than

offering incentives or business advantages. In doing so, the development goals as

mentioned in section 3 of the FPIA 1980 could be achieved easily.

From the above discussion, it can be asserted that the Government should adopt FDI

laws and policies to require foreign investors to use local materials and services.

Foreign investors must be required to use raw materials produced locally; in case of

unavailability, they must obtain prior permission from the relevant authority. The

Government should rethink about the existing policy of providing duty drawback or

cash compensation facilities to the exported products. Moreover, like Malaysia,

while issuing the licence for setting up an industry, it should include employing the

minimum number or percentage of local citizens, protecting the environment,

enhance export volume, diversification of export items. The periodic check of

meeting these requirements at a regular interval must be introduced.

676 Nazneen Ahmed and Dev Nathan, “Improving Wages and Working Conditions in the Bangladeshi
Garment Sector: The Role of Horizontal and Vertical Relations,” Capturing the Gains 40 (2014).
677 The 2013 Dhaka garment factory collapse was a structural failure that occurred on April 24, 2013
in the Savar Upazila of Dhaka District, Bangladesh, where an eight-story commercial building called
Rana Plaza collapsed. The search for the dead ended on May 13, 2013 with a death toll of 1,134.
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4.4.2 Transfer of Technology Requirement

Even though transferring technology into host states is one of the primary objectives

but it is quite rare to impose it as an entry requirement of FDI. This is because it is

quite difficult to enforce and monitor this requirement; also to identify the type of

technology that would be most desirable for the host states. Moreover, the absorptive

capability of the host state is very important to introduce successful technology

transfer, especially in the case of research and development (R&D). However, the

importance of imposing this requirement is paramount for the development of

industrial and service sectors in the developing and LDCs like Bangladesh.678

In Bangladesh, the existing FDI governing law i.e. the FPIA 1980 do not have any

focus on technology transfer requirement. The only technology transfer requirement

exists in product-sharing contracts in the oil, gas and mineral resource sector.

Petrobangla (national oil company) has designed a model product-sharing contract

introducing the requirement of transfer of technology. The agreement between

Petrobangla and foreign oil companies require the transfer of technology; including

regular training to develop local human capabilities, handing over selected heavy

machinery after completing the contractual work.679

The National Industrial Policy 2016 (NIP 2016) has a general emphasis on

technological development and declares high-tech related investment as a thrust

sector for this purpose. It states, “the industrial policy should not consider FDI

merely as a means of complementing domestic resources for industrialisation”. It

678Andrea Andrenelli et al., “International Technology Transfer Policies,” OECD Trade Policy Papers
(2019): 1-44.
679 Article 25 of the Revised Model Production Sharing Contract 2012 (Bangladesh Oil, Gas and
Mineral Corporation, Petrobangla); see PetroBangla, Contract, accessed July 7, 2019,
https://petrobangla.org.bd/admin/attachment/webmenu/260_upload_0.pdf.
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should also make certain that foreign investors bring new technology into the country.

Therefore, strict screening of FDI would be necessary. Consequently, unless foreign

investors bring the latest technology into Bangladesh, the NIP should clearly lay

down that they should not be accorded permission to invest and conduct business in

this country.

Moreover, adaptation, adoption and acquisition of foreign technology have been

integrated as foremost objectives under the Science and Technology Policy 1986.

However, there is no particular initiative so far through FDI law or other policy to

compel foreign investors to bring or transfer their technology into Bangladesh.680

Thus, the policymakers of Bangladesh should consider adding technology transfer

requirements as an entry condition into the FDI legal or policy framework; and also

into the international treaties. In such a case, guidance could be taken from other

countries, such as Vietnam.681

From the above discussion, it can be concluded that the Government should consider

adding the technology transfer requirements as an entry condition into the FDI legal

or policy framework. In doing so, the FPIA 1980, which is the primary FDI

governing law must have a specific provision on technology transfer requirement for

foreign investors. Moreover, the NIP 2016 and the Science and Technology Policy

1986 should include details guideline on how to ensure that foreign investors comply

680 Abdul Jabbar, Law and Policy, accessed December 29, 2018,
https://most.portal.gov.bd/sites/default/files/files/most.portal.gov.bd/policies/2303afd3_6664_4a38_9
57epdf.
681 Article 29 of Vietnam’s FDI Law states that the transfer of foreign technology to Vietnam in
foreign investment projects may be carried out in the form of capital contribution of the value of
technology or technology purchase made on the basis of a contract in accordance with law of
technology transfer. The Government of Vietnam encourages accelerated transfer of technology,
especially of advanced technology.

https://most.portal.gov.bd/sites/default/files/files/most.portal.gov.bd/policies/2303afd3_6664_4a38_957e_6e35f1d7f0bf/National%20Science%20&%20Technology%20Policy%20-%202011%20%20English.pdf
https://most.portal.gov.bd/sites/default/files/files/most.portal.gov.bd/policies/2303afd3_6664_4a38_957e_6e35f1d7f0bf/National%20Science%20&%20Technology%20Policy%20-%202011%20%20English.pdf
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with this requirement; or compel them to bring in or transfer their technology into

Bangladesh.

Therefore, following the regulation of technology transfer, the transfer of foreign

technology into Bangladesh in FDI projects could be carried out in the mode of

capital contribution of the value of technology; or else technology acquisition made

based on a contract. The Government of Bangladesh should encourage accelerating

transfer of technology, especially of advanced technology.

4.4.3 Export Performance Requirement

There are newly industrialising host states, such as South Korea, Hong Kong,

Singapore and Taiwan, which imposes export performance requirement as an entry

condition of FDI. Export performance requirements assist the host state to integrate

into the world economy; as well as, allow them to customize the operations of MNEs

to their own development objectives. It also requires MNEs to export a certain

percentage of the manufactured materials, thus increases the foreign exchange

earnings. Moreover, many growing economies of the developing world are following

the footsteps of the developed states, which also used ‘foreign investment-assisted

export policy’ during their period of development.682

Bangladesh adopted the Privatization Policy 1992, which initiated the export-led

private sector development activities, and in intensive sectors investments are also

encouraged.683 Moreover, the NIP 2016 emphasizes to export-oriented economic

682 Ha-Joon Chang, Kicking Away the Ladder: Development Strategy in Historical Perspective
(Anthem Press, 2015), 71.
683 Moeen U. Ahmed, Privatization in Bangladesh (ILO: New Delhi, 2000), 56-59.
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growth and thus, offers various types of duty and fiscal incentives.684 To receive

these incentives, both local and foreign companies are required to export 80 per cent

of their exportable or produce materials into other countries. However, for any

foreign investors, it lacks any prescribe limit for exports as a prerequisite for

approval. The Export Policy 2015-2018 of Bangladesh does not have any such

proviso concerning export control policy.685

Furthermore, Bangladesh Bank has waived to receive the prior permission to open

back-to-back letters of credit for all exported items, as long as such exports

correspond to the procedure for adding domestic value.686 Therefore, even though

foreign investors may oppose the export performance requirement as a protectionist

practice; but the probable advantage of export requirement is apparent for supporting

export-led industrialisation in Bangladesh.

From the above discussion, it can be asserted that the NIP 2016 or future NIP should

have provisions regarding prescribe limit for any MNEs for exports as a requirement

for approval. The Export Policy 2015-2018 should also have a provision concerning

export control policy. Moreover, the Bangladesh Bank should require foreign

investors to receive prior permission to open back-to-back letters of credit for all

exported items. Most importantly, the Government should establish a strong

monitoring body to observe export performances of MNEs at regular interval. There

should be a clear provision in circumstances, where foreign investors fail to comply

with export performance requirement.

684 See chapter 13 of the NIP 2016.
685 Ministry of Commerce, Export Policy 2015-2018, accessed July 8, 2019,
https://mincom.portal.gov.bd/sites/default/files/files/mincom.portal.gov.bd/page/e177ee18_f389_4f9e
_a40c_57435cfac5b2/Export%20Policy%202015-2018_English.pdf.
686 United Nations and ICC, An Investment Guide to Bangladesh: Opportunities and Conditions
(2000), accessed July 8, 2019, http://www.unctad.or/en/docs/poiteiitm/e.pdf.

https://mincom.portal.gov.bd/sites/default/files/files/mincom.portal.gov.bd/page/e177ee18_f389_4f9e_a40c_57435cfac5b2/Export%20Policy%202015-2018_English.pdf
https://mincom.portal.gov.bd/sites/default/files/files/mincom.portal.gov.bd/page/e177ee18_f389_4f9e_a40c_57435cfac5b2/Export%20Policy%202015-2018_English.pdf
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4.5 Performance Requirements in Bangladesh from the Perspective of the
Participants

In this study, the discussions will focus on the research question number two and the

response received from the participants. In this relation, six participants were

interviewed and their responses centred on the followings: foreign investors,

performance requirement and inflow of FDI. This can be seen below:

4.5.1 Foreign Investors and Performance Requirement

In this regard, the participants were asked whether foreign investors should be

required to fulfil any performance requirement in Bangladesh. To answer this

question, the opinion of Participant 1 is as follows:687

This should be at the top of the function of the national authority,

which is seriously lacking in Bangladesh. There is a myth among

many relevant officials the FDIs mean economic gains, which is so

far from reality. The periodic check of performance at a regular

interval must be introduced.

Participant 2 commented on:688

It is part of the agreement that the know-how, managerial skill and

technology should gradually be transferred to local component;

and there may be conditions also because initially when foreign

investors apply for investment in Bangladesh, they have to seek the

permission from the Government. ….. So depending on the nature

of industry or area, the Government may put conditions in the

licence that they have to fulfil these.

Therefore, putting ratio percentage that these much will have to be from the local

people and then technicians of that level can only be brought from abroad, and they

687 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
688 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
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have to have so much percentage of people skill-unskilled etc. from the local market.

So, these are terms and conditions of the licence as well as the conditions in the

bilateral agreement.

In answering the same question, Participant 3 has a similar view with Participant 1.

He opined:689

Foreign investors should be required to fulfil the performance

requirement.

Participant 4 has a similar view with Participants 1 and 3. He commented on:690

Every investor should be required to fulfil a minimum performance

requirement either it be local or foreign. Investment without

economic commitment cannot serve the purpose of a nation.

Commitment for saving the environment, generation of employment,

enhance export volume, diversification of export items, all these

consolidated create performance requirements.

Participant 5 opined as follows:691

To accomplish the development objective, MNCs can be required

to fulfil this requirement.

Responding to the same question, Participant 6 commented on:692

The Government should not be strict to require foreign investors to

fulfil the performance requirement. But, yet, considering the

economic interest of the country, the Government should adopt a

689 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
690 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
691 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
692 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
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balanced provision requiring a minimum fulfilling of the

performance requirement.

From the above, it can be concluded that all participants opined that performance

requirement should be imposed on foreign investors through a balanced legal

framework. Performance requirements such as environmental protection, employing

local citizens, purchasing materials from the local markets, exporting minimum

percentage of items and so on. Besides, the Government must ensure a periodic

check of performance on regular basis.

4.5.2 Performance Requirement and Inflow of FDI

Participants were asked that if the Government enacts laws or policies regarding

performance requirements like many developed countries, whether it will have any

negative affect on the inflow of FDI in Bangladesh. In this regard, Participant 1

opined:693

Yes, this possibility may not be ruled out. But there is no economic

gain to win a race to the bottom and does any state want any FDI

that is not economically beneficial?

In a similar observation with Participant 1, Participant 2 was on the view that

Any such regulatory conditions relating to capitalisation and

performance requirements, will not affect the inflow of FDI.….. It

is not the charity they are doing in a country where they are

investing; it is for earning profit to their capital, which is idle in

their own country.694

693 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
694 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
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It is to be remembered that developed countries are not short of capital, they are

overflowing with capital. The return from the investment has diminished in those

countries. So they want return from other countries, which are less developed. The

capital is hungry for the market and the market is hungry for capital. So, they have to

come to Bangladesh to get a larger profit against the capital they are making in their

own country.

Participant 2 further explained:

In connection with Asia Energy, I suppose some economist pointed

out that when it was questioned or anxiety was expressed that if the

coalmines of Bangladesh are not allowed to a company, which

came with permission to exploit; they said that so long as we have

the coal they will come again and again to us. So meanwhile it is

an advantage, so long as we retain it that is to our advantage. So

that is how the economists say that foreign capital will come but of

course there is a competition for bringing in the capital.

Participant 3 commented on:695

That may, to some extent, affect FDI inflow. But if that is necessary

for national interest, Government will have to do that rationally so

that our national interest is protected and at the same time inflow

of FDI is not massively affected.

Participant 4 has a similar view with Participants 1, 2 and 3. He was of the view that

It may have some primary effect but in the long run, this type of law

with reasonable provisions may be beneficial for the country.696

695 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
696 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
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He further suggested:

Capitalisation and performance requirement of embodied in any

new law, there should be conducted an impact analysis before such

enactment.

Participant 5 opined as follows:697

If the laws and policies are fair and transparent and balanced,

there should not be any problem with FDI inflow. If we look at

China for example, despite being a communist country and a lot of

restrictions in place, it is attracting more and more foreign

investments.

Responding to the same question, Participant 6 opined:698

As a developing country, to strengthen the economic development

of the country, Bangladesh should take a liberal and easy policy to

attract more FDI. So, if it enacts the laws regarding the aforesaid

matters it might affect the inflow of FDI.

Furthermore, Participant 2 suggested as follows:699

It calls for an in-depth examination of legal regime and sector-wise

investment; the general suggestion will be that first of all we must

have data. ….. How many companies have in the state, how much

profit they have earned and whether there is any benefit to our

country by this capitalisation; or it is only allowing them to take

more by inflating the value of the assets.

Therefore, there is a need of having a legal regime and proper data for actual

valuation of the assets, not fictional or irrational but the real value of the assets. This

697 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
698 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
699 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
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is necessary because all investors will ultimately want to have some share in the

increasing of the value of the assets, apart from the profit.

From the above, it can be said that imposing performance requirement might have

initial negative affect on the inflow of FDI in Bangladesh but to protect the national

interest it is necessary to include performance requirement into the legal framework.

It is to be remembered that foreign investors always look to invest in developing or

LDCs to make more profit compared to their home countries. Besides, China is a

very good example, where foreigners are investing hugely despite being a communist

state with a lot of restrictions.

4.6 Regulating FDI through Capitalisation Requirements: Laws and
Regulations of Malaysia

In any host state, where a capitalisation requirement is a prerequisite of an entry of

FDI, if foreign investors do not fulfil it then would not be granted permission to

invest. After receiving the permission to invest, if they fail to comply with it fully or

in part; the host state such as Malaysia has the authority to interfere or terminate the

permission with the investment. To protect the local or domestic interests, this right

or authority arises as a matter of the domestic or internal law of Malaysia.700

4.6.1 Listing Requirements in the ACE Market

The first formal securities business organisation in Malaysia was the Singapore

Stockbrokers’ Association, established in 1930. It was re-registered as the Malayan

Stockbrokers’ Association in 1937. The Malayan Stock Exchange was established in

1960 and the public trading of shares commenced. In 1964, the Stock Exchange of

700 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 108.
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Malaysia was established. With the secession of Singapore from Malaysia in 1965,

the Stock Exchange of Malaysia became known as the Stock Exchange of Malaysia

and Singapore. The Kuala Lumpur Stock Exchange, which was incorporated on

December 14, 1976 as a company limited by guarantee, took over the operations of

the Kuala Lumpur Stock Exchange Berhad in the same year. On April 14, 2004, the

name was changed to Bursa Malaysia Berhad and on March 18, 2005, Bursa

Malaysia was listed on the Main Board of Bursa Malaysia Securities Berhad.701

In Malaysia, there are three markets: Main Market, ACE Market and LEAP

Market.702 As a general rule of thumb, large companies that have paid-up capital

more than RM50 million could seek a listing in the Main Market, while fast-growing

companies that have paid-up capital approximately RM5 million to RM10 million

may seek for listing on ACE Market.703 For a smaller company, a paid-up capital of

RM2 million is suitable for the LEAP Market. Additional listing requirements, such

as “Profit Test”, “Market Capitalisation Test” or “Infrastructure Project Corporation

Test” are mandatory for listing in the Main Market; while there is no strict test

requirement for listing on ACE or LEAP Market.704

701 Bursa Malaysia, History, accessed July 9, 2019,
https://web.archive.org/web/20070419190041/http://www.klse.com.my/website/bm/about_us/the_org
anisation/history.html.
702 The ACE Market that stands for ‘Access, Certainty, Efficiency’, is actually the new name for the
formerly known MESDAQ (Malaysian Exchange of Securities Dealing and Automated Quotation)
market. MESDAQ came into existence in 1997 when it was the home of mainly technological stocks
and today the ACE Market under Bursa Malaysia replaces it. The ACE Market was derived together
with the unification of the Main and Second Board into the Main Market of Bursa Malaysia in 2009.
Bursa Malaysia has announced a new market namely ‘Leading Entrepreneur Accelerator Platform
(LEAP)’ on June 15, 2017. The LEAP market complemented both the Main Market and ACE Market
to address the funding gap faced by small and medium-sized enterprises (SMEs).
703 Abdel Aziz, Main Market Listing Requirements, accessed July 8, 2019,
http://www.bursamalaysia.com/misc/system/assets/15741/Consolidated_listing_requirement_main_m
arket_consolidated_3Jun20192.pdf.
704 To get listing in the Main Market, any company must provide a profit figure and uninterrupted
profit after tax or profit after tax (PAT) of three to five full financial years, with an aggregate of a
minimum of RM20 million; and a minimum of RM6 million PAT in the latest full financial year. In
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One of the key differences between the Main market and the ACE market is that the

ACE market’s requirement is much lower compared to the Main market. If the tests

were to be included into ACE market’s listing, there is a possibility that the smaller

companies or newly established companies would struggle in terms of market

capitalisation or infrastructure project corporation but most importantly, the client’s

interest should be protected.

Moreover, the clients are not aware of the track record of the ACE or LEAP listed

companies, thus, in many cases have lost their investments due to companies’ poor

performance.705 Moreover, in a study, the descriptive statistics analysis reveals that

ACE Market companies do not perform better for the three-year test period; as a

result, the number of listed stocks on the ACE Market is declining.706 In such a case,

the Government should consider to reforming the legal framework of both Markets;

and include ‘test’ to be qualified for fulfilling the listing requirement. Besides, the

Government should establish a strong monitoring cell to observe the activities of

companies and a report should be published based on their performances since

starting the operation of a business. There should be detail provisions on the

consequences if any company fails to comply with the requirements.

addition, the company must also fulfil the ‘Market Capitalisation Test’, where the company must be
able to offer a minimum of RM500 million totals in market capitalisation once it goes public; and
incorporated and generated operating revenue of 1 full financial year before submission for listing.
Furthermore, the company must provide details for the ‘Infrastructure Project Corporation Test’,
where it must show that it has the ability and right to construct an infrastructure project in or outside
of the country; with a minimum of RM500 million in project cost.
705 Ali Raza et al., “Delisting of Firms in Malaysia: What the Financial Conditions and Auditor
Reports Reveal?,” Advances in Social Sciences Research Journal 6, no. 5 (2019): 90-97.
706 Zunaidah Sulong et al., “Managerial Ownership, Leverage and Audit Quality Impact on Firm
Performance: Evidence from the Malaysian ACE Market,” Accounting and Taxation 5, no. 1 (2013):
59-70.
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4.6.2 Importance of Paid-up Capital Requirement for Foreign Companies

One of the major differences between private and public companies is the fact that

private companies cannot raise capital from the general public. In general, private

companies capitalise through the founder’s personal savings or bank loans. The

public company, in contrast, is a vehicle designed specifically to raise large amounts

of capital from the general public. As a result of its ability to raise large amounts of

capital from the general public, the public company is directly subject to more

onerous requirements; for example, section 763 of the Companies Act 2006 of

United Kingdom requires public companies to have a minimum capital of £50,000.707

In Malaysia, sections 561-579 of the Companies Act 2016 (CA 2016) have

provisions for foreign companies. Section 561 prohibits foreign companies to carry

on business without registration including fulfilment of other requirements. However,

as per the CA 2016, there is no minimum paid-up capital requirement to setup a

foreign company. As a result, foreign investors cannot be compelled by the

Government to bring in a particular percentage, or all of its capital as FDI. As a

result, short of the balance of payment remains a concern for the Government.708

The reasons for foreign companies are subject to more onerous regulation than

private companies is due to their ability to raise capital from the general public, and

simply have a greater potential to have a detrimental effect on the general public. If

funds are to be available to businesses, the public needs to have confidence in the

integrity of the individual foreign company; and more importantly, in the

707 Lorraine Talbot, Critical Company Law (Routledge, 2015), 124-126.
708 Kalim Siddiqui and Phil Armstrong, “Capital Control Reconsidered: Financialisation and
Economic Policy,” International Review of Applied Economics 32, no. 6 (2018): 713-731. See also,
Amco v Indonesia (1983) ILM 354; (1988) 27 ILM 1281.
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marketplace in which the foreign company raises capital.709 Moreover, without any

legal provision, the Government of Malaysia cannot require any foreign investor to

bring in a particular percentage; or all of its capital to overcome the shortage of

foreign currency, and solving balance of problem issue.710

There are MNEs whose political connection (the presence of political figure or

Government representative as members of the board of director) has a negative

effect on the company’s performance. The grabbing hand theory argues that

companies’ connection with the Government would actually destroy companies’

value. The CA 2016 lacks to have any specific provision in this regard to restrict

any Government official to held shares in the MNEs.711 Section 561 requires a

foreign company to register under section 562 of the Act before starting its

business operation; failure of which will be considered an offence. Here section

561(4) lacks to mention punishment for foreign investors for committing an

offence under section 562. Moreover, sections 561-579 have no provision

regarding imposing entry condition of FDI at the pre-entry stage.

However, most Government agencies, banks or other entities require that a company

should meet a minimum amount to be considered for any application for a loan;

licence; tender; as well as any business dealings. For example, the Immigration

Department of Malaysia would require a minimum capital of RM500,000 for

709 Susan McLaughlin, Unlocking Company Law (Routledge, 2018), 54.
710 Muhamad S. Salim et al., “The Factors Impacted to Local Contractor from Foreign Direct
Investment in Advancing Economic Hub Development in Iskandar Malaysia,” IOP Conference Series:
Earth and Environmental Science 143, no. 1 (2018): 12-34. Moreover, the BITs and TIPs of Malaysia
has no specific reference to capitalisation requirement; see Mukhisa Kituyi, United Nations
Conference on Trade and Development (UNCTAD), accessed January 5, 2019,
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127#iiaInnerMenu.
711 Romlah Jaffar, “The Role of Monitoring Mechanisms Towards Company’s Performance:
Evidence from Politically Connected Companies in Malaysia,” Journal of Accounting in
Emerging Economies 6, no. 4, (2016): 408-428.

https://investmentpolicyhub.unctad.org/IIA/CountryBits/127
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a foreign company to make a visa application; but the existing CA 2016 lacks any

specific provision in this regard.712 It has been reported that few foreign companies

have opened a bank account without actually transferring the paid-up capital into the

bank with the help of officers (due to a personal relationship or offering bribe).713

Therefore, if foreign investors are not required to bring in their capital investments

from overseas, then an assumed benefit of FDI that it leads to capital inflows from

the home state into Malaysia will be nullified.714

The Malaysia Investment Development Authority Act 1965 (MIDA 1965) also lacks

specific provision regarding the minimum paid-up capital requirement to setup a

company in Malaysia. It meant the Government could not require any foreign

investor to bring in a particular percentage; or all of its capital to overcome the

shortage of foreign currency, and solve their balance of problem issue.715

Therefore, from the above discussions, it can be asserted that the Government of

Malaysia can impose a strict requirement of raising capital by taking the

requirements imposed by other developed countries. Thus promoting various ways as

mentioned-above in raising capital for foreign investors other than through local

banks.

712 Kalim Siddiqui and Phil Armstrong, “Capital Control Reconsidered: Financialisation and
Economic Policy,” International Review of Applied Economics 32, no. 6 (2018): 713-731. See also,
Amco v Indonesia (1983) ILM 354; (1988) 27 ILM 1281.
713 Intan Nabilaa, “Issues to Setup a Business in Malaysia for Foreigner - Immigration and Visa
Issues,” Fareezlaw.com, accessed January 5, 2019, https://fareezlaw.com/blog/foreign-founders-
incorporation-immigration-visa-issues/.
714 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 108-110.
715 Muhamed S. Salim et al., “The Factors Impacted to Local Contractor from Foreign Direct
Investment in Advancing Economic Hub Development in Iskandar Malaysia,” IOP Conference Series:
Earth and Environmental Science 143, no. 1 (2018): 12-34. Moreover, the BITs and MIAs of
Malaysia has no specific reference to capitalisation requirement; see Mukhisa Kituyi, United Nations
Conference on Trade and Development (UNCTAD), accessed January 5, 2019,
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127#iiaInnerMenu.

https://fareezlaw.com/blog/foreign-founders-incorporation-immigration-visa-issues/
https://fareezlaw.com/blog/foreign-founders-incorporation-immigration-visa-issues/
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127
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4.7 Capitalisation Requirements in Malaysia from the Perspective of the
Participants

In this study, the discussions will focus on research question number two and

opinions received from the participants. Four participants were interviewed and their

responses centred on the followings: listing requirements in the ACE market, capital

investment and raising capital from a local bank by foreign investors. This can be

seen below:

4.7.1 Listing Requirements in the ACE Market

In this regard, the participants were asked whether the ACE market should impose

the ‘Market Capitalisation Test’ and/or ‘Infrastructure Project Corporation Test’ as

listing requirements. To answer the question, Participant 7 commented on:716

There is a need to put a stricter test on the ACE market listing as

the test is already required at the Main market. The lower listing

requirements of the ACE Market have made it more accessible to

companies that have no profit track record, as well as companies

that are at the early stage of growth. The companies that do not

meet the Main market’s requirements can only look at ACE Market

companies as their reverse takeover (RTO) targets.

Participant 8 did not answer the question due to lack of knowledge.717 However, he

explained the position of MIDA concerning capitalisation requirement for foreign

investors as follows:

Generally, when MIDA evaluate projects, investment is never being

an issue for us. It does not set the minimum investment when they

want to invest in Malaysia, for incentive or non-incentive

purposes. ……. There are two things here – manufacturing and

716 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
717 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
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incentives. For getting any manufacturing licence, the only

condition that MIDA impose is Capital Investment Per Employee

(CIPE). If there is below, it does not issue the licence. Even if it

does not tell how much capital investment but the number of

worker requirement (CIPE) makes it the same. That is the only

requirement it imposes as far as the capitalisation is concerned.

Participant 9 opined:718

Protecting interest of the citizens or clients should always get

priority by the Government. So same or similar kind of tests can

also be applied in the ACE market but these tests should be applied

transparently.

Participant 10 commented on:719

The ‘Market Capitalisation Test’ and/or ‘Infrastructure Project

Corporation Test’ should be required before listing in the ACE

market.

From the above, it can be asserted that various tests such as ‘Market Capitalisation

Test’ and/or ‘Infrastructure Project Corporation Test’ should be imposed as listing

requirements in the ACE market to protect the local citizens or investors. The MIDA

only apply ‘Capital Investment Per Employee’ as a requirement in the manufacturing

sector but it should consider imposing minimum capital investment like many other

host states. However, all such requirements or tests should be applied in a transparent

manner.

718 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
719 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
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4.7.2 Raising Capital from Local Bank by Foreign Investors

Participants were asked regarding measures that the Government should consider

preventing foreign investors to raise capital from local banks. In this regard,

Participant 7 opined:720

The Government of Malaysia can impose a strict requirement of

raising capital by taking the requirements used by the developed

countries, and promoting various ways in raising capital for

foreign investors other than through local banks.

Participant 8 did not answer the question directly due to lack of knowledge.721

However, he made the following comments:

Generally, most of these companies are 100 per cent foreign-

owned, so they have their own funding mechanism and sourcing

funding all over the world. There should not be any restriction for

foreign companies to take loan locally. Because we do not have

any liquidity problem and the bank has so much cash that they do

not know what to do with it. So I presume it will be good for them

to fund some of the projects.

Furthermore, Participant 8 suggested:

There should be a minimum capitalisation requirement in a place

like 100 or 200 million ringgit, for example – Vietnam.

Participant 9 opined:722

First of all, foreign companies should be required to bring their

own investment from abroad. A stringent mechanism should be in

place to monitor it. Secondly, existing law such as Companies Act

2016 needs to have a requirement for MNCs to bring foreign

720 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
721 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
722 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
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capital. If there is a demand from MNCs to be allowed to take a

loan from local banks, then alternative mechanisms, such as bond,

selling stocks etc. should be considered by the Government instead

of allowing loan from locally.

Participant 10 did not comment on the issue.723

From the above, it can be suggested that the Government of Malaysia should impose

strict restrictions on foreign investors so that they cannot raise capital from local

banks or financial institutions. Besides, a stringent mechanism should be in place to

monitor foreign investors and must be compelled to bring in capital from their home

states or abroad. However, bankers may think differently for products like sukuk and

bonds which attracts international buyers but national interest should not be

compromised.

4.8 FDI and Performance Requirements: Laws and Institutional Arrangements
of Malaysia

Malaysia has made the transition from being an essentially primary commodity-

producing economy over the last four decades to one in which manufacturing

contributes approximately 30 per cent of annual Gross Domestic Product (GDP); and

the overwhelming majority of exports.724 This transformation has been facilitated by

an export-led investment strategy, in which FDI from more developed nations has

played a key role. To accelerate its economic transition, Malaysia has launched

various policies and programmes with varying degrees of success. This use and

impact of performance requirements are linked to exports, employment, training,

joint ventures, domestic equity levels and finally, research & development (R&D).

723 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
724 Li Lim et al., Foreign Direct Investments and Performance Requirements: New Evidence from
Selected Countries (UNCTAD, 2013), 135.
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To fulfil performance requirements are “voluntary” in nature, and the investor has

used them as requirements for receiving any incentives or another advantages.725

Moreover, every projects with manufacturing licence, the MIDA offers hand holding

facilitation to foreign investors to ensure that the projects are implemented on time.

The MIDA also requires manufacturers to provide their manufacturing licence for the

consideration of import duty exemption on raw materials, and components used in

the production of finished products.726

4.8.1 Liability of the Minister Under the PIA 1986

The Industrial Coordination Act 1975 (ICA 1975) was introduced to ensure orderly

development and growth of the country’s manufacturing sector. According to the

existing law, a manufacturer is required to acquire a manufacturing licence from the

MIDA if it meets a certain threshold. The ICA 1975 requires a person(s) engaging in

any manufacturing activity to obtain a license from the licensing officer with respect

to the manufacturing activity. Additionally, the Promotion of Investment Act 1986

(PIA 1986) was enacted to develop priority industries. The Minister from time to

time determine such areas as he may deem fit to be promoted areas, which are

published by statutory authority order in the Gazette.727

The PIA 1986 states that any company can apply for the ‘pioneer status’ under

section 5 or for an ‘investment tax allowance’ under section 26. If the MIDA certifies

that any company is working in ‘promoted activities’ or manufacturing ‘promoted

products’, the Minister may grant partial or total income tax relief for a five-year

725 Ibid.
726 Shaila Ahmed, “Requirements for Manufacturing Licence,” Mida.gov.my, accessed July 9, 2019,
http://www.mida.gov.my/home/administrator/system_files/modules/photo/uploads/20180521121450_
Newsletter%20Mac%202018%20(2).pdf.
727 Sections 4c (1)-(2) of the PIA 1986.

http://www.mida.gov.my/home/administrator/system_files/modules/photo/uploads/20180521121450_Newsletter%20Mac%202018%20(2).pdf
http://www.mida.gov.my/home/administrator/system_files/modules/photo/uploads/20180521121450_Newsletter%20Mac%202018%20(2).pdf
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period.728 The definition of a ‘promoted product’ or ‘promoted activity’ is left to the

discretion of the Minister but potential investors are guided by the list of existing

promoted activities and products accessible on the MIDA website; and published in

the Gazette by statutory order. If the suggested activity or product is not stated on the

list, investors can still apply for ‘Pioneer Status’ for their companies but only vague

guidance is given in the statute as to the factors the minister may take into account in

the exercise of his/her discretion.729

Before issuing the certificate, the Ministers must consider: (a) whether the product is

suitable to fulfil the economic requirements or development of Malaysia; or (b)

whether there are possibilities of further development of the product; or (c) whether

the product has national and strategic importance to Malaysia.730 The Minister has

complete jurisdiction to issue the certificate, set the criteria to be fulfilled,

withdrawal or cancellation of such certificate.731 The Act lacks any provision, which

could allow the investors to make an application to review the decision of the

Minister for withdrawal or cancellation of such certificate. Thus, there is a possibility

that the Minister could be biased due to political ideology, or for corruption.732

Moreover, the MNEs are more likely to pay bribes than domestic firms to make a

secret deal with the politicians or Government officials to expand their benefit or

cover up their violations in the host state like Malaysia.733

728 It depends on the location of the investment in Malaysia; see sections 5-25 of the PIA 1986.
729 Section 4(3) of the PIA 1986; see Salim Farrar, “Foreign Investment Laws and the Role of FDI in
Malaysia’s ‘New’ Economic Model,” Foreign Investment and Dispute Resolution Law and Practice
in Asia (2017): 158.
730 Sections 4(3) and 4A of the PIA 1986.
731 Sections 8-9 of the PIA 1986.
732 Abdul M. Aziz, “Promoted Activities,” Mida.gov.my, accessed January 2, 2019,
http://www.mida.gov.my/home/promoted-activities-and-products-for-manufacturing-sector/posts/.
733 Allan Webster and Jenifer Piesse, “Are Foreign-Owned Firms More Likely to Pay Bribes than
Domestic Ones? Evidence from Emerging Markets,” World Development 101 (2018): 142-161.

http://www.mida.gov.my/home/promoted-activities-and-products-for-manufacturing-sector/posts/
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The PIA 1986 also lacks any specific provision regarding punishment if the Minister

is being found guilty of any wrongdoing. Furthermore, the Act does not specify what

set of factors would be considered by the Minister to decide for cancellation or

withdrawal of the certificate; rather it requires the company to inform the Minister

and establish to his satisfaction for the cause of the failure.734 Here one may raise a

question: what is the level of satisfaction of the Minister? Therefore, it is important

to take into consideration these loopholes of the Act and amend it if necessary. Also,

it may be better to incorporate any specific provision in sentencing Minister or any

other officer under the PIA 1986.

From the above, it can be concluded that the PIA 1986 should have a specific set of

factors, which must be considered by the Minister while deciding for cancellation or

withdrawal of any certificate. The regulatory body should be more proactive to

ensure that companies are providing true information while informing the Minister

for the cause of any failure. Moreover, the Act must have a review mechanism,

which will allow the investors to make an application to review in case of withdrawal

or cancellation of any certificate. Even though the Minister is depended on the

officers in the ministry for his decision making but as the head it is his/her

responsibility to take the best decision for the country. Therefore, the Act should also

include a separate provision regarding punishment if the Minister is being found

guilty of any wrongdoing. In doing so, this will create more legal certainty on the

issue.

734 Section 8(1) of the PIA 1986.
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4.8.2 Performance Requirements in Malaysia and Obligations under the WTO

The forms of performance requirements are varied and often complex. They can be

categorised according to several criteria. First, mandatory performance requirements

can be distinguished from non-mandatory performance requirements. Mandatory

performance requirements are linked to the conditions for the entry and operation of

the investment. The investor must agree to them to make its investment or continue

to operate. Non-mandatory performance requirements, on the other hand, are linked

to access to certain advantages, such as tax exemptions or subsidies by the host

country. Thus, in theory, the investor could decide not to comply with them.

Nevertheless, the distinction between these two categories is not always clear. Indeed,

some incentives do not really give the investor the possibility of refusing to comply

with the performance requirements, because of the attractiveness of incentives

offered.

Performance requirements are commonly written into the respective manufacturing

licences of foreign and local investors, which depends on the Minister as he deems

fit.735 Usually, the performance requirements are connected to exports, training,

employment, domestic equity levels, joint ventures, and research & development

(R&D). Malaysia has an export licensing system. In some sectors, Malaysia

maintains tax programs that appear to provide subsidies for exports; but in other

cases, the goal is to restrict exports of specific commodities. Export licenses are used

for products such as textiles, to ensure compliance with bilateral export restraint

agreements. Special permission from Government agencies is required for other

735 Prema-chandra Athukorala and Suresh Narayanan, “Economic Corridors and Regional
Development: The Malaysian Experience,” World Development 106 (2018): 1-14.



229

products, such as rubber, timber, palm oil and tin; and taxes are assessed on these

exports to encourage domestic processing.736

Under the ICA 1975, the manufacturing licence had ethnic composition requirements

attached at all levels of employment to encourage foreign companies as far as

possible to recruit more Bumiputera workers. In the mid-1990s, these requirements

were subsequently removed because Malaysia started to face labour shortages arising

from the massive increase in local as well as foreign investments. Subsequently, the

Government relaxed the restrictions on firms to hire foreign workers; as a result, at

the managerial level Bumiputera representation still remains low. It should be noted

here that the entry of more Bumiputeras into the manufacturing labour force could

help to keep wages down during the expansion phase.737

To encourage the participation of the private sector in the skills upgrading of the

workforce, Malaysian Government has imposed training requirements on companies

to improve the skills and other productive capabilities of the Malaysian workforce to

facilitate transfers of technology; as well as to enable upgrading of the Malaysian

economy. Usually such conditions are attached to the pioneer status certificates or

manufacturing licences.738

However, in practice, their impact appears to have been relatively limited. Despite

the double deduction incentive aimed at encouraging training; overall private sector

participation in training is still inadequate to meet the demand for skilled labour.

736 Catherine Spillman, “Doing Business in Malaysia,” Export.com, accessed July 20, 2019,
https://2016.export.gov/malaysia/doingbusinessinmalaysia/index.asp.
737 Ramesh K. Mohamed et al., “The Impact of Employment of Foreign Workers: Local
Employability and Trade Union Roles in Malaysia,” International Journal of Academic Research in
Business and Social Sciences 2, no. 10 (2012): 530.
738 Ibid.
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Critics suggest that this incentive is not as well conceived, nor as effectively

implemented, like other investment incentives. The reasons cited for the lack of

enthusiasm include rigid procedures, excessive red tape and unnecessarily

burdensome queries by the Government agencies involved.739

Domestic equity requirements were introduced first under the ICA 1975. It required

the manufacturing companies to obtain a manufacturing licence, who are employing

minimum 25 full-time staff, or has shareholder funds of more than RM250,000. In

this context, equity conditions could be imposed, for example, to encourage

Bumiputera ownership. The equity requirements have changed over time and relaxed

again in connection with the East Asian financial crisis in 1997.740 As a result, new

foreign investors can now hold up to 100 per cent equity, irrespective of the level of

exports.741

The process of technology transfer has been defined as “a process in which a country

is free to choose autonomously, from among different alternatives of scientific and

technological knowledge; those which are best suited to its natural conditions and its

development objectives, its capacity for assimilation and its pattern of living”.742 The

process itself is thus complex, requiring the fulfilment of several prerequisites;

including the capacity of the host country to acquire such technology, an acceptable

price for the technology, and the willingness of the licensor to transfer the desired

739 Lim P. Li and Anna O. Imm, “Performance Requirements in Malaysia,” Malaysian Industrial
Policy (2007): 82-127.
740 Notwithstanding the obstacles and challenges encountered in 1997, Malaysian equity in companies
in production was estimated at 54 per cent, with Bumiputera equity at an estimated 23 per cent. See
MIDA, Home, accessed March 4, 2019, http://www.mida.gov.my/home.
741 Mohamad-Yusof et al., “Corporate Governance, Critical Junctures and Ethnic Politics: Ownership
and Boards in Malaysia,” Critical Perspectives on Accounting 55 (2018): 33-52.
742 Roberto S. Capriles, “Technology Transfer and the Industrialists in Latin America,” Impact of
Science on Society 27, no. 3 (2017): 307.
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technology. However, in most developing states, including Malaysia, experience

suggests that technology has not been effectively transferred or acquired in the sense

defined above.743

To upgrade the technological capabilities of domestic firms and to remove obstacles

faced in acquiring technology, the performance requirements have been applied in

R&D. It is imposed only as a condition for the receipt of certain incentives. It

introduced various targeted tax incentives and matching grants to attract and

encourage investment by new and existing firms in R&D infrastructure and projects.

Moreover, several schemes were introduced to encourage local firms, especially

local enterprises to acquire and upgrade technology.744

However, the Government has not applied any policies and incentive schemes

directly tied to technology transfer requirements; rather the approach has been to

encourage such transfers indirectly through incentives for investments.745 The

prevalent criticism from foreign investors has been that the conditions for approval

are too rigid and too vague; inadequate infrastructure and a lack of skilled R&D

personnel. They are hesitant to apply for R&D incentives because they are not

confident of being successful in carrying through their research projects. Furthermore,

companies are often reluctant to reveal confidential R&D information.746

743 Kwame S. Jomo, Industrializing Malaysia: Policy, Performance, Prospects (Routledge, 2013), 77.
744 Ibid.
745 Marianela Carrillo, “Measuring and Ranking R&D Performance at the Country Level,” Economics
and Sociology 12, no. 1 (2019): 100-366.
746 Evidence from the 1997 World Bank Inter-Firm Linkages and Technology Development (ILTD)
Survey found that only 11 per cent of the firms surveyed were engaged in R&D. Familiarity with and
use of R&D incentives and programmes was particularly low among locally-owned firms. Again, the
main impediment cited was “lack of skilled personnel”.
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The Government may impose a monetary sanction to foreign investors. The company

must pay a specified sum of money to a public authority for each instance of non-

compliance with the performance requirements. Generally, these payments may be

fed back to customers in the form of lower prices, or paid to a fund that can for

example be used to provide subsidies to economically disadvantaged people.

Therefore, by imposing a strict sanction, the Government can reduce the number of

foreign investors who failed to comply with performance commitment.

Furthermore, as a member of the WTO, as per the national treatment principle, the

Government is under an obligation not to discriminate between its own nationals and

foreign investors in any circumstances.747 The difficulty arises when after entering

into Malaysia; foreign investors fail to keep their export or other performance

commitments as mentioned above. In such circumstances, if the Government decides

to terminate the foreign investment to protect the local market, then the question of

discrimination between foreign investors and nationals would easily arise. On the

other hand, the BITs and TIPs signed by Malaysia also guarantee absolute national

treatment even at the pre-entry stage. For examples, Malaysia-UK BIT, Malaysia-

Denmark BIT, Malaysia-Australia FTA, Malaysia-New Zealand FTA and so on.748

Moreover, Malaysia is subject to obligations set forth by the Agreement on Trade-

Related Investment Measures (TRIMs), which prohibits performance

requirements.749 Recognising that certain investment measures can have trade-

747 Bernard Hoekman, “The WTO: Functions and Basic Principles,” Development, Trade, and the
WTO: A Handbook. Washington, DC: World Bank (2002): 41-50. See also, United States–Shrimp
case, WT/DS58/AB/R, adopted 6 November 1998, DSR 1998:VII, 2755.
748 Mukhisa Kituyi, United Nations Conference on Trade and Development (UNCTAD), accessed
July 5, 2019, https://investmentpolicyhub.unctad.org/IIA/CountryBits/127#iiaInnerMenu.
749 The Agreement on Trade-Related Investment Measures (TRIMs) negotiated during the Uruguay
Round in 1994 and came into force in 1995, applies only to measures that affect trade in goods. The

https://investmentpolicyhub.unctad.org/IIA/CountryBits/127
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restrictive and distorting effects, it states that no member shall apply a measure that

is prohibited by the provisions of Article III (national treatment), or Article XI

(quantitative restrictions) of the General Agreement on Tariffs and Trade (GATT).

Article III:1 stipulates the general principle that Members must not apply internal

taxes or other internal charges, laws, regulations and requirements affecting imported

or domestic products in a manner that protects domestic production.

Moreover, to comply with TRIMs obligations, the Government has incorporated

TRIMs’ prohibitions on performance requirements by reference, for examples,

Japan-Malaysia EPA, Malaysia-Australia FTA, Malaysia-New Zealand FTA and so

on.750 Therefore, as it appears, if Malaysia continues to require foreign investors to

fulfil the performance requirements, then it contradicts with the obligations under

TRIMs.751

Referring to the discussion above, the Government should adopt a policy to require

foreign companies to recruit local citizens at the managerial level instead of hiring

foreign workers. This will help to keep wages down during the expansion phase.

Even though the Government has imposed training requirements on firms to enhance

the skills and other productive capabilities of the Malaysian workforce but should

ensure that their impact in practice is increased. The Government should apply

policies and incentive schemes directly tied to technology transfer requirements for

rules that are applicable to the domestic regulations a country applies to foreign investors, often as
part of an industrial policy. The agreement was agreed upon by all members of the World Trade
Organization. Trade-Related Investment Measures is one of the four principal legal agreements of
the WTO trade treaty. See Roberto Azevedo, The World Trade Organisation, accessed July 18, 2019,
https://www.wto.org/english/tratop_e/invest_e/trims_e.htm.
750 The Japan-Malaysia EPA, Malaysia-Australia FTA, Malaysia-New Zealand FTA are available at
UNCTAD, TIPs, accessed July 20, 2019,
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127#iiaInnerMenu, .
751 Wenhua Shan, The Legal Protection of Foreign Investment: A Comparative Study (Hart Publishing,
2012), 132-137.

https://en.wikipedia.org/wiki/Investor
https://en.wikipedia.org/wiki/Industrial_policy
https://en.wikipedia.org/wiki/WTO_accession_and_membership
https://en.wikipedia.org/wiki/World_Trade_Organization
https://en.wikipedia.org/wiki/World_Trade_Organization
https://en.wikipedia.org/wiki/WTO
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127
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foreign investors. Moreover, necessary measures should be taken to improve the

conditions for approval, adequate infrastructure and skilled R&D personnel.

Therefore, by imposing a strict sanction, the Government can reduce the number of

foreign investors who failed to comply with performance commitment. As a member

of the WTO, Malaysia is also ought to comply with TRIMs and GATT provisions.

Therefore, to avoid conflict between the PIA 1986 and TRIMs, the Government

should give preference to the TRIMs over the PIA. This is because every country of

the WTO is obligated to comply with it. As a partial regulatory body, the MIDA can

take more initiatives to improve their services to foreign investors through

negotiation (if necessary) and ensure proper execution.

4.9 Performance Requirements in Malaysia from the Perspective of the
Participants

In this study, the discussions will be based on the research question number two and

the response received from the participants. Their opinions centred on the followings:

the PIA 1986 and Minister’s liability; dealing with foreign investors for non-

fulfilments of performance requirement; and TRIMs. This can be seen below:

4.9.1 PIA 1986 and Minister’s Liability

In this regard, the participants were asked about the Minister’s liability under the PIA

1986. To answer this question, Participant 7 opined:752

In regards to the PIA, the Minister will involve directly in

promoting investment throughout the country. Thus, there will be

always a risk of minister commits any wrongdoing concerning

investment.

752 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
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Participant 8 explained the position of MIDA in relation to the question as follows:753

The PIA provides the mandate for the Minister of Finance

concurrently with the Minister of International Trade to provide

tax incentives. Since the question is on the PIA, there is a

mechanism in MIDA. It is called MCI. Now it is checked by both

Ministers. They chair the meeting and the project is taken to the

meeting. Then it is represented by the Ministry of Finance (MoF)

officials, Inland Revenue Board, Bank Negara etc.; so very senior

officials sit in this committee and decisions are made. Their

recommendation goes to the Minister for approval.

Participant 9 opined:754

This Act needs to be amended by taking into considering the recent

issues. Even though there is a Malaysian Anti-corruption

Commission to deal with all types of corruption but it may be a

good idea to have a separate section in the Act for liability.

Participant 10 did not comment on the issue.755

From the above, it appears that two participants are in favour of inserting specific

provision regarding the Minister’s liability into the PIA 1986. The participant from

MIDA explained the procedures that are practiced there. Therefore, from their

opinion it can be said that the existing mechanisms can be strengthened further

through amending the PIA 1986.

753 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
754 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
755 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.



236

4.9.2 Dealing with Foreign Investors for Non-fulfillments of Performance
Requirement

Participants were asked about their opinion on non-fulfilments of performance

required by foreign investors and measures the Government should consider. In this

regard, Participant 7 opined:756

Establishing and enforcing performance requirements is a core

task of economic regulation. Sanctions of some kind have to be

associated with performance targets to make them effective.

Therefore, to take action against any foreign investor who fails to

comply with performance commitments, the Government may

impose penalties or to scale back certain benefits granted.

Participant 8 explained the position of MIDA in relation to the question as follows:757

There is a mechanism in MIDA, a monitoring division (compliance

division). So whenever MIDA approve a project, especially

incentives project, there are a lot of conditions attached to comply.

If they do not comply, first of all, MIDA issues them 30 days’ notice

to explain further for failure to comply with any of these conditions.

If they are not able to tell MIDA exactly the real reason (even after

they provide reason, if MIDA is not convinced) it provides them a

longer period to comply, then MIDA has the right to withdraw the

incentive. That mechanism is in place. This is a regulatory part of

MIDA.

Participant 9 opined:758

Performance requirement is important to ensure the positive

contribution of foreign investment in Malaysia. Currently, MIDA

imposes this through licence but it may be better with legal

requirements. So, the law must be specified in this regard and

756 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
757 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
758 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
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should clearly state what obligations MNCs have. If they fail, then

the proper procedure should be maintained. They can be given a

written warning first, if it does not work then monetary sanction or

fine can be imposed.

Participant 10 commented on:759

Since our economy is also need the foreign investment, identifying

the challenges and provide some collaborative solutions to the

problem would be the win-win situation for both parties.

From the above, it appears that two participants strongly recommends about

imposing penalties or to scale back incentives, which were granted with the licence.

The MIDA has a monitoring or compliance division to monitor the MNEs in special

incentives projects; and has regulatory mechanisms in place to take some kind of

action in case of non-compliance of the conditions. However, the MIDA should

monitor not only the special incentives projects but also all other foreign projects.

The existing regulatory mechanisms could be strengthening further by adopting

specific and details law regarding MNEs performance obligations in Malaysia and

the provision of punishment or penalties.

4.9.3 TRIMs versus PIA 1986

In this regard, the participants were asked regarding the conflicting situation between

TRIMs and the PIA 1986 concerning imposing performance requirements.

Participant 7 commented on:760

As for the conflict between the Promotion of Investment Act 1986

and Agreement on Trade Related Investment Measures (TRIMs), it

can be avoided by prevailing the TRIMs over the PIA. It is because,

759 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
760 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
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all countries of WTO must comply with TRIMs and a GATT

provision as it is an obligation to do so. As Malaysia is a member

of WTO, Malaysia ought to comply with it.

Participant 8 opined as follows:761

The MIDA impose only two requirements – CIPE and 80-20 ratios.

Other performance requirements are for incentives, if they want

incentive they have to comply; if they do not, they need not. So

MIDA is very relaxed on this. Not sure, if they go against the

TRIMs.

Participant 9 opined:762

Malaysia is a member of the WTO, so it should try to comply with

the rules and regulations of it in comparison with local laws etc. If

there is any conflict, the Government should resolve it based on a

case-by-case basis.

Participant 10 did not comment on the issue.763

From the above, to resolve the conflicting situation between the TRIMs and

performance requirements in Malaysia, as a member of the WTO, TRIMs provisions

should be harmonized into the national law or the PIA 1986. However, there should

be a balanced approach regarding performance requirements to ensure national

interests of Malaysia. The Act should be designed in such a way that foreign

investments are protected in Malaysia and at the same time they are obligated to

meet the performance requirements. Otherwise, the relationship between the parties

will not continue for a long period.

761 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
762 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
763 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
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4.10 Laws and Policies of Different Jurisdictions in Relation to Capitalisation
and Performance Requirements

To protect the domestic industries and local interests, many host states have adopted

laws and policies, which require foreign investors to fulfil the capitalisation and

performance requirements. For instance, the following Table 4.1 shows a list of host

countries, which has adopted the FDI governing laws concerning capitalisation and

performance requirements:

Table 4.1
Capitalisation and Performance Requirements Factors Covered by Different
Jurisdictions at the Pre-entry Stage764

Factors Countries Statutes
Capitalisation
requirements

Albania Article 8 of the Law on Strategic Investments in
the Republic of Albania 2016

Liberia Schedule of the Investment Act 2010
Philippines Section 2 of the Foreign Investment Act 1991

Performance
requirements

Australia The Partnership for Development Scheme, Article
5(1)(c) and (g) of the Singapore - Australia Free
Trade Agreement (2003) (“SAFTA”)

China Article 36-37 of the Foreign Investment Law of
the People's Republic of China 2015

Argentina Articles 4-6 of the Foreign Investment Law 1993
Canada Sections 20-23 of the Investment Canada Act

1985
Ethiopia Article 4(8) of the Proclamation No 280/2002
France Article R.153-9 of the French Monetary and

Financial Code
Libya Article 3 of the Law on Investment Promotion

2010
Namibia Article 4,5,14 of the Investment Promotion Act

2016
India Article 10.5(1) of the India - Korea CEPA (2009)

Source: Researcher’s own finding from literature reviews

The host states such as Albania requires a foreign investor to invest minimum

EUR30 million in power and mining industry, transport, electronic communications

infrastructure and urban waste industry.765 Liberia requires minimum

764 There are different jurisdictions whose legislations also cover these factors at the pre-entry stage;
due to limitation some of them have been selected as examples.
765 Article 8 of the Law on Strategic Investments in the Republic of Albania 2016.
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USD300,000.00 foreign investment in production and supply of ice-cream

manufacturing, sale of animal and poultry feed, stone and granite, cinemas,

commercial printing and so on.766 Philippines requires foreign investments in an

overall amount equal to or higher than USD1,00,000.00.767

Regardless of arguments both for and against performance requirements, there are

many host countries, which imposes some form of performance requirements on

foreign investments. For examples, in Australia, the Partnership for Development

Scheme requires foreign investors in the information technology industry making

sales to Government over a certain threshold to enter into agreements to achieve,

within seven years, exports equal to at least 50 per cent of annual imports, research

and development expenditure equal to at least five per cent of local turnover, and an

average of 70 per cent of local value-added across all exports.768 Depending on the

output of export ratio and level of technology, local content is required on a case-by-

case basis in China. Foreign exchange balancing is also required.769

In Argentina, there are performance requirements in the automobile industries for

foreign investors. Regarding technology requirements, foreign companies are

required to have state-of-the-art capabilities.770 In Canada, the Government can seek

commitments from foreign investors regarding what specific actions they must

perform as a condition of granting a subsidy or benefit. A foreign investor may also

make certain commitments to obtain approval of the investment. Both categories of

766 Schedule of the Investment Act 2010.
767 Section 2 of the Foreign Investment Act 1991.
768 Industry Commission of Australia, Industry Commission Annual Report, accessed November 8,
2018, https://www.pc.gov.au/research/supporting/industry-commission-annual-report-1991-
92/industry-commission-annual-report-1991-1992.pdf.
769 Articles 36-37 of the Foreign Investment Law of the People's Republic of China 2015.
770 Wenhua Shan, The Legal Protection of Foreign Investment (Hart Publishing, 2012), 97.

https://www.pc.gov.au/research/supporting/industry-commission-annual-report-1991-92/industry-commission-annual-report-1991-1992.pdf
https://www.pc.gov.au/research/supporting/industry-commission-annual-report-1991-92/industry-commission-annual-report-1991-1992.pdf
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commitments are considered as performance requirements.771 In Ethiopia, one of the

2002 Proclamation’s objectives (as stated under Article 4(8)) is “to create wide

employment opportunities for Ethiopians and to foster the transfer of technology

know-how, of managerial skills, and technology required for the progress of the

country”.772

Moreover, in France, foreign investment contracts may be subjected to performance

requirements set out in Article R.153-9 of the French Monetary and Financial Code.

It requires the preservation by the investor of the durability of the activities, of the

industrial or R&D capacities or the partner’s know-how; the ability to guarantee the

security of the supply; and the execution by the company of its contractual

obligations arising from public procurement or contract. Foreign investors may also

be subjected to other performance requirements, not listed in said Article, and

determined by the French Minister of Economy and Finances.773

In Slovenia, performance requirements involve durability of operations, local

employment requirements, trade balancing requirement and transfer of technology

requirements.774 Other countries also have specific provision or policy for

performance requirements: Libya (Article 3 of the Law on Investment Promotion

2010); Namibia (Articles 4, 5, 14 of the Investment Promotion Act 2016); and India

[Article 10.5(1) of the India-Korea CEPA 2009].775

771 Sections 20-23 of the Investment Canada Act 1985.
772 Article 4(8) of the Proclamation No 280/2002.
773 Nicolas Rontchevsky, The Legal Protection of Foreign Investment: France (Hart Publishing, 2012),
352.
774 Vasilka Sancin et al., The Legal Protection of Foreign Investment: Slovenia (Hart Publishing,
2012), 633.
775 UNCTAD, Laws of FDI, accessed July 20, 2019, https://investmentpolicy.unctad.org/investment-
laws.
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From the above discussions, it appears that the host countries such as Vietnam,

Australia, Canada, China and others, have adopted FDI laws and policies concerning

capitalisation and performance requirements to protect their local interests. Therefore,

both Bangladesh and Malaysia could follow these countries regulation to enhance

their existing FDI laws and policies. This is because without any legal requirements

or in absence of any Act, it will be very difficult to regulate any foreign investors. If

any situation arises when the Government feels it necessary to take action against

any MNEs, in absence of any regulations, it will create further dispute between the

parties. Therefore, laws need to be adopted to provide legal certainty and to do

justice for all.

4.11 The BITs and TIPs of Bangladesh and Malaysia: A Comparison

Table 4.2 below shows the comparison between Bangladesh and Malaysian BITs in

relation to capitalisation and performance requirements:

Table 4.2
Capitalisation and Performance Requirements - Comparison Between Bangladesh
and Malaysian BITs with Other (same) Countries

Country Signing date & present
status

Capitalisation
requirement

Performance
requirement

FDI protection

BD ML BD ML BD ML BD ML
BD-ML 20/10/1994

In force
20/10/1994
In force

N N N N MFN,
FET

MFN,
FET

Austria 22/12/2000
In force

12/04/1985
In force

N N N N NT,
MFN,
FET

MFN,
FET

Belgium-
Luxembourg
Economic
Union

22/05/1981
In force

22/11/1979
In force

N N N N MFN,
FET

MFN,
FET

Denmark 05/11/2009
In force

06/01/1992
In force

N N N N NT,
MFN,
FET

NT,
MFN,
FET

Germany 06/05/1981
In force

22/12/1960
In force

N N N Y NT,
MFN,
FET

NT,
MFN

India 09/02/2009
In force

03/08/1995
Terminated
(24/03/2021)

N N N N NT,
MFN,
FET

NT,
MFN,
FET

Korea 21/06/1999 11/04/1988 N N N N NT, NT,
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Signed In force MFN,
FET

MFN,
FET

Netherlands 01/11/1994
In force

15/06/1971
In force

N N N N NT,
MFN,
FET

NT,
MFN,
FET

Romania 13/03/1987
In force

25/06/1996
In force

N N N N MFN MFN,
FET

Switzerland 14/10/2000
In force

01/03/1978
In force

N N N N NT,
MFN,
FET

NT,
MFN,
FET

Turkey 12/04/2012
Signed

25/02/1998
In force

N N N N NT,
MFN,
FET

MFN,
FET

The U.A.E. 17/01/2011
Signed

11/10/1991
In force

N N N N NT,
MFN,
FET

NT,
MFN,
FET

The U.K. 19/06/1980
In force

21/05/1981
In force

N N N N NT,
MFN,
FET

NT,
MFN,
FET

Uzbekistan 18/07/2000
In force

06/10/1997
In force

N N N N FET MFN,
FET

Vietnam 01/05/2005
Signed

21/01/1992
In force

N N N N MFN,
FET

MFN,
FET

BD=Bangladesh, ML=Malaysia, Y=Yes, N=No, FET=Fair and equitable treatment,
MFN=Most-favoured nation treatment, NT=National treatment

Source: UNCTAD website

From the above Table 4.2, it appears that Bangladesh and Malaysian BITs (except

Malaysia-Germany BIT) do not have any specific reference regarding capitalisation

and performance requirements. Article 9 of the Malaysia-Germany BIT states that

The two Contracting Parties shall co-operate with each other in

furthering the interchange and use of scientific and technical

knowledge and development of training facilities particularly in the

interest of increasing productivity and improving standards of

living in their territories.776

All BITs mainly cover dispute settlement mechanism and all of them have specific

provisions for full and adequate protection and security; most-favoured-nation

776 Malaysia-Germany BIT is available at UNCTAD, BITs, accessed July 21, 2019,
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/1365/download, .

https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/1365/download
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treatment; fair and equitable treatment; national treatment; compensation for

expropriation and nationalisation; as well as other benefits for foreign investors.777

Table 4.3 below shows the comparison between Bangladesh and Malaysian TIPs

concerning capitalisation and performance requirements:

Table 4.3
Capitalisation and Performance Requirements - Comparison Between Bangladesh
and Malaysian TIPs with Different Countries or Regions

Country/Region
Signing date & present
status

Capitalisation
requirement

Performance
requirement

FDI
protection

BD ML BD ML BD ML BD ML
BD-OIC778 23/9/1986

In force
--- N --- N --- NT,

MFN
---

BD-SAFTA779

BD-APTA780
11/4/1993
In force

--- N --- N --- NT ---

BD-ECCA781 15/12/2009
In force

--- N --- Y --- --- ---

ML-OIC782 22/5/2000
In force

--- N --- N --- NT,
MFN,
FET

---

BD-OIC783 --- 23/9/1986
In force

--- N --- N --- NT,
MFN

ASEAN (ML)-
EUCA784

--- 7/3/1980
In force

--- N --- N --- MFN,
FET

ASEAN (ML)-
India785

--- 12/11/2014
In force

--- N --- N --- NT,
FET

ML-Australia786 --- 22/5/2012
In force

--- N --- Y --- NT,
MFN,
FET

ML-India787 --- 18/2/2011
In force

--- N --- N --- NT,
MFN,
FET

ML-TPP788 --- 8/3/2018
In force

--- N --- N --- NT,
MFN,
FET

ML-ASEAN789 --- 26/2/2009 --- N --- Y --- NT,

777 For examples, Bangladesh-Korea BIT, Malaysia-Netherlands BIT and so on. Bangladesh and
Malaysia signed BITs are available at UNCTAD, BITs, accessed July 22, 2019,
https://investmentpolicyhubold.unctad.org/IIA/IiasByCountry#iiaInnerMenu.
778 Bangladesh-Organisation of the Islamic Conference (OIC) Investment Agreement.
779 Bangladesh-Agreement on South Asian Free Trade Area (SAFTA).
780 Bangladesh-Asia Pacific Trade Agreement (APTA).
781 Bangladesh-European Community Cooperation Agreement (ECCA).
782 Malaysia-Organisation of the Islamic Conference (OIC) Investment Agreement.
783 Bangladesh-Organisation of the Islamic Conference (OIC) Investment Agreement.
784 The Association of Southeast Asian Nations (ASEAN)-European Union Cooperation Agreement
(EUCA).

785 The Association of Southeast Asian Nations (ASEAN)-India Investment Agreement.
786 Malaysia-Australia Free Trade Agreement (FTA).
787 Malaysia-India Free Trade Agreement (FTA).
788 Malaysia-Trans Pacific Partnership (TPP).
789 Malaysia-ASEAN Comprehensive Investment Agreement.

https://investmentpolicyhubold.unctad.org/IIA/IiasByCountry
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In force MFN,
FET

ASEAN (ML)-
China790

--- 15/8/2009
In force

--- N --- N --- NT,
MFN,
FET

ASEAN (ML)-
Korea791

--- 2/6/2009
In force

--- N --- Y --- NT,
MFN,
FET

ML-Chile792 --- 13/5/2010
In force

--- N --- N --- NT,
MFN

ASEAN (ML)-US
TIFA793

--- 25/8/2006 --- N --- N --- ---

ML-US TIFA794 --- 10/5/2004
In force

--- N --- N --- ---

ASEAN (ML)-
Australia-New
Zealand795

--- 27/2/2009
In force

--- N --- N --- NT,
MFN,
FET

ASEAN (ML)-HK-
China796

--- 21/1/1992
In force

--- N --- N --- MFN,
FET

ASEAN (ML)-
Japan797

--- 12/4/2008
In force

--- N --- N --- NT,
MFN

ML-Brunei-
Indonesia-
Philippines-
Singapore -
Thailand798

--- 15/12/1987
In force

--- N --- N --- NT,
MFN,
FET

ML-Japan799 --- 13/12/2005
In force

--- N --- Y --- NT,
MFN,
FET

ML-NZ800 --- 26/10/2009
In force

--- N --- Y --- NT,
MFN,
FET

ML-Pakistan801 --- 8/9/2007
In force

--- N --- Y --- NT,
MFN,
FET

ML-Turkey802 --- 17/4/2014
In force

--- N --- N --- NT,
MFN

BD=Bangladesh, ML=Malaysia, Y=Yes, N=No, FET=Fair and equitable treatment,
MFN=Most-favoured nation treatment, NT=National treatment

Source: UNCTAD website

790 ASEAN-China Investment Agreement.
791 ASEAN-Korea Investment Agreement.
792 Malaysia-Chile Free Trade Agreement (FTA).
793 ASEAN-United States (US) Trade and Investment Framework Agreement (TIFA).
794 Malaysia-United States (US) Trade and Investment Framework Agreement (TIFA).
795 ASEAN-Australia-New Zealand Free Trade Agreement (FTA).
796 ASEAN-Hong Kong (HK)-China Investment Agreement.
797 ASEAN-Japan Economic Partnership Agreement (EPA).
798 Investment Agreement among the Governments of Brunei Darussalam, Indonesia, Malaysia,
Philippines, Singapore and Thailand.
799 Malaysia-Japan Economic Partnership Agreement (EPA).
800 Malaysia-New Zealand Free Trade Agreement (FTA).
801 Malaysia-Pakistan Closer Economic Partnership Agreement (CEPA).
802 Malaysia-Turkey Free Trade Agreement (FTA).

https://investmentpolicy.unctad.org/international-investment-agreements/treaties/treaties-with-investment-provisions/3818/investment-agreement-among-the-governments-of-brunei-darussalam-indonesia-malaysia-philippines-singapore-and-thailand
https://investmentpolicy.unctad.org/international-investment-agreements/treaties/treaties-with-investment-provisions/3818/investment-agreement-among-the-governments-of-brunei-darussalam-indonesia-malaysia-philippines-singapore-and-thailand
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From the above Table 4.3, it appears that all of the Bangladesh and Malaysia TIPs do

not have any reference regarding capitalisation requirement. Concerning

performance requirements, Bangladesh-Asia Pacific Trade Agreement (APTA);

Malaysia-Australia FTA; Malaysia-ASEAN CIA; ASEAN (Malaysia)-Korea

Framework Agreement; ASEAN (Malaysia)-Australia-New Zealand FTA; Malaysia-

Japan EPA; Malaysia-New Zealand FTA; and Malaysia-Pakistan CEPA have

provisions.803

At present, in the absence of any global treaty, both BITs and TIPs are regulating

FDI in Bangladesh and Malaysia. Considering the restrictive regulation of FDI, it can

be asserted that both countries should consider inserting capitalisation and

performance requirements into the BITs and TIPs to protect their legitimate interest.

Therefore, well-balanced BITs and TIPs need to be struck between liberalisation and

restrictive regulation to ensure sustainable development of both countries.804

As for capitalisation, the primary purpose of the clause is to fund the initial capital of

the company. The secondary purpose is to establish the respective ownership

percentage based on the initial capital funding as determined with the primary

purpose. Finally, the third purpose of the capitalisation clause is to set the guidelines

related to any change in the capital needs of the company and how those needs will

be met. By referring to the sample investment agreement made by the National Skill

Development Corporation of India (NSDC), NSDC has incorporated capitalisation

803 Bangladesh and Malaysia signed TIPs are available at UNCTAD, TIPs, accessed July 21, 2019
https://investmentpolicy.unctad.org/international-investment-agreements.
804 Mohammad B. Hossain, “International Efforts to Regulate Foreign Investment and Multinational
Enterprises (MNEs),” Lex-Warrier Law Journal 9, no. 9 (2018): 401-414.
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into their investment agreement.805 The investors and the promoter of the investment

agreement need to agree and undertake to take all actions to ensure that the

capitalisation of the company occurs. NSDC has made each of the investors’ and the

promoter’s obligations as material obligations as they need to capitalize on the

company.

From the above discussions, it can be asserted that there is a need for an undertaking

clause to be inserted in the BITs and TIPs between the investors and the company

that both parties guarantee the capitalisation of the company; and to make it as their

material obligations to the agreement.

4.12 The BITs and TIPs from the Perspective of the Participants

In this regard, the participants were asked whether capitalisation and performance

requirements should be included in the BITs and TIPs of Bangladesh and Malaysia.

Their response is presented in Table 4.4 below:

Table 4.4
Inclusion of Capitalisation and Performance Requirements into the BITs and TIPs of
Bangladesh

Participant Should include Should not include
P1 Yes
P2 Yes
P3 Yes
P4 Yes
P5 Yes
P6 Yes
Source: Researcher’s own finding from interview

805 Nithin Das, “Investment Agreement,” Nsdcindia.org, accessed October 22, 2019,
https://www.nsdcindia.org/sites/default/files/files/draft-ia.pdf.
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From the above Table 4.4, it appears that all participants are in favour of the

inclusion of capitalisation and performance requirements into the BITs and TIPs of

Bangladesh. In this regard, Participant 2 was of the view that:

It should include because in that case, both the parties are open;

they know what the investors’ want and the country, which invite

the capital. They also know that at what stage, when and how the

investors will be asking for; or will be expecting capitalisation of

investment.806

Moreover, Participant 4 opined:807

It may be included in TIPs and BITs for better performance of

those agreements.

In a similar view with Participant 2 and 4, Participant 1 commented on:808

Yes, to the extent necessary to derive benefit from foreign capital.

Table 4.5
Inclusion of Capitalisation and Performance Requirements into the BITs and TIPs of
Malaysia

Participant Should include Should not include
P7 Yes
P8 No comment
P9 Yes
P10 Yes
Source: Researcher’s own finding from interview

From the above Table 4.5, four participants were asked about the inclusion of

capitalisation and performance requirements into the BITs and TIPs of Malaysia. In

806 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
807 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
808 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
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this regard, Participant 7 is in favour of inclusion of specific provisions and he

commented on:809

There is a need for an undertaking clause to be inserted in the MIA

between the investors and the company that both parties

guaranteed the capitalisation of the company and to make it as

their material obligations to the agreement.

On the other hand, Participant 8 did not comment due to lack of knowledge on BITs

or TIPs.810 Participants 9 and 10 also opined to include specific provisions.811

From the above, it can be concluded that the participants are in favour of the

inclusion of capitalisation and performance requirements into the BITs and TIPs of

Bangladesh and Malaysia. Therefore, to protect the legitimate interest of both

Bangladesh and Malaysia, specific provisions should be included in the BITs and

TIPs. This is because clear provision or description will help to minimise investment

disputes and chances of winning over those disputes.

4.13 Conclusion

In respect to Bangladesh, from the above discussion it appears that there is

inconsistency and lacking in the existing legal framework and national policies

during entry regulation of FDI. In the developed host states, FDI laws and policies

have a provision in details to control or regulate FDI to ensure their own interests and

benefits. In contrast, existing regulations of Bangladesh are still influenced by the

permissive and liberalised approach to admitting FDI; and the Government lacks

809 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
810 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
811 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
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concern for the exigency of the initiation of such issues in policies, laws, or treaty

negotiations.

Moreover, it has been forty years now since the enactment of the FPIA 1980 but

there is no amendment so far regarding entry regulations of FDI. The NIP 2016 is a

good initiative but the Government should also adopt specific legal provisions to

achieve the desired goals; the only procedural limitation is not sufficient to control

FDI. In comparison with Bangladesh, Malaysia is in a better position in terms of

regulation and controlling of FDI. However, there are areas as discussed above,

which needs to be improved. The MIDA 1965 and other governing laws and policies

could be amended like the developed host states; as regards forms of investment,

defining their condition, scope and nature of application.

As the performance requirement is very much essential for realising the development

objective of FDI in both countries, there need to be legal principles requiring foreign

investors to fulfil conditional performance requirements for receiving approval or

gaining of incentives. The requirement for technology transfer into both countries

can be imposed through the FDI law. Therefore, there is plenty of scope for legal and

policy reforms in respect of entry regulation in both countries. The next chapter

would focus on the screening of foreign investments and environmental protections.
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CHAPTER FIVE

SCREENING OF FOREIGN INVESTMENT PROPOSAL AND

ENVIRONMENTAL PROTECTION: LAWS AND

REGULATIONS OF BANGLADESH ANDMALAYSIA

5.1 Introduction

Generally, it is accepted that the host countries have the authority to impose certain

conditions or requirements during entry of any FDI into their territorial dominion.

There is an administrative agency in the host country, whose duty is to ensure that

foreign investors bring actual benefits for them. The agency has the tasks to ensure

that local entrepreneurs are not affected by the entry of a powerful foreign company

into any sectors, and FDI has a positive impact on the local economy. In reality,

many developing and least-developed countries have adopted liberalised screening

mechanisms to attract more FDI.

Whatever the position may have been in the past, in recent times of rapid growth of

industrialisation and economical expansion; the host nations including developed

countries will agree to support a rule, which shall permit unconditional and unlimited

entry by foreign investors into their territorial dominion. In relation to the

environment, this chapter will look into the current position of institutional and legal

regulation based on the laws, rules and policies; and also examine their strength and
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competency. It is crucial to ensure environment-friendly FDI that is capable of

contributing to both countries sustainable development agenda.

5.2 Screening of Foreign Investment Proposal by the BIDA

In Bangladesh, the Companies Act 1994 requires any company including foreign-

owned to complete the incorporation procedures at the Registrar of Joint Stock

Companies and Firms; and then apply for registration in the Bangladesh Investment

Development Authority (BIDA). Once any FDI proposal is approved, the BIDA

maintains a certain administrative procedure that require to register it. Depending on

the nature of the newly FDI project, the approval or registration procedures differs in

BIDA.

For instance, to set up a unit by any joint ventures or 100 per cent foreign equity

investor, any no-objection certificate (NOC) or prior approval is not required from

BIDA. Foreign investors are only required to register their investment if they wish to

take benefit of any fiscal and financial incentives, institutional support, or facilities.

Registration with BIDA is compulsory for foreign investors to acquire benefits, if

they want to import materials on the “restricted list” as mentioned in the National

Industrial Policy 2016 (NIP 2016); or import machinery at concessionary duty rates.

Nevertheless, BIDA requires obtaining the pre-registration clearance for investment

in insurance companies, banks, RMGs and other financial institutions.812

In 2016, the Government enacted the Bangladesh Investment Development Authority

Act 2016 (BIDA 2016) to encourage and facilitate private or foreign investment in

Bangladesh. Under the Act, the BIDA has created a ‘One Stop Service’ cell to

812 Kazi A. Islam, “Business Start-up Process in Bangladesh,” Bida.gov.bd, accessed August 18, 2019,
http://bida.gov.bd/?page_id=1384.

http://bida.gov.bd/?page_id=1384
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provide all types of services and assistance to private investments including FDI.813

But, offering one-stop service to the existing and prospective investors in real terms

is yet to materialize. The officials of several state-owned utility service providers,

working for BIDA one-stop service, are less capable and less powered to provide

necessary service. In this context, the extent of the administrative barriers is quite

long winded and inter-related.814

Poor policy design and implementation, competitive weakness, structural

impediments, low quality of infrastructure and skills, weak institutions, poor

governance and administrative hassles represent the administrative barriers that

discourage potential FDI. However, the main drawbacks in the bureaucratic system

are inefficiency and corruption, turning the whole administrative functionaries into a

harassing experience. Administrative barriers are also translated into different forms

and vary from sector to sector. In Bangladesh, foreign investors face barriers in

different regulatory bodies in the form of their policy, legislation and functions.815

Although existing regulations provide for equal treatment of domestic and foreign

investors, certain discriminatory rules continue concerning foreign investment.

Restrictions against capacity expansion, sanctioning requirements for particular

categories of foreign investment, pay-as-you-earn-schemes, and special regulations

for supplier’s credit are some of the areas of differential treatment.816 Moreover, the

813 Section 16 of the BIDA Act 2016. This Act is available at Bangladesh Economic Zones Authority,
Bangladesh Gazette, accessed August 12, 2020,
http://bi.sylhetdiv.gov.bd/sites/default/files/files/bi.sylhetdiv.gov.bd/law_policy/686da6e1_0758_11e7
_a6c5_286ed488c766/BIDA%20Act,2016.pdf.
814 Mahfuz Kabir et al., “The Textile-Clothing Value Chain in India and Bangladesh: How
Appropriate Policies Can Promote (or Inhibit) Trade and Investment,” Policy Research Working
Papers (2019): 23-45.
815 Ibid.
816 Tareq Mahbub and Juthathip Jongwanich, “Determinants of Foreign Direct Investment (FDI) in the
Power Sector: A Case Study of Bangladesh,” Energy Strategy Reviews 24 (2019): 178-192.

http://bi.sylhetdiv.gov.bd/sites/default/files/files/bi.sylhetdiv.gov.bd/law_policy/686da6e1_0758_11e7_a6c5_286ed488c766/BIDA%20Act,2016.pdf
http://bi.sylhetdiv.gov.bd/sites/default/files/files/bi.sylhetdiv.gov.bd/law_policy/686da6e1_0758_11e7_a6c5_286ed488c766/BIDA%20Act,2016.pdf


254

major quandary of administrative barriers lies in the gap between trade-related

policies and investment. Due to the serious lack of co-ordination between the policy

implementing agencies of the Government, investors’ suffering goes up. This creates

barriers for the investors in getting due incentives offered by the Government;

induces a lot of hassles in the implementation process; and ultimately discourages

foreign investors to proceed on.817

The BIDA 2016 does not provide any mandatory regulatory authority to BIDA,

instead allows BIDA to request other Government departments to provide certain

services.818 All the departments have their existing own policy; most importantly,

they fear that the Act is curtailing their authority and mandate, quickly leading to

intensive turf battles within the Government bureaucracy. The Act also lacks to

provide any regulatory authority to BIDA over certain services, such as tax holidays,

reduced customs duties, guarantees against expropriation and sequestration,

guarantees about the repatriation of capital and profit.819

According to the 2016 Act, the mandate of the BIDA is restricted to industrial

undertakings. Projects that do not fall within this category are neither required nor

eligible to be registered by the BIDA and seek its services or associated incentives.

Quite importantly, this leaves aside all the services sub-sectors that are not

enumerated as “industries” in the National Industrial Policy 2016. These activities

are left somewhat in a vacuum as they cannot get the support of the BIDA and are

817 Tareq Mahbub and Juthathip Jongwanich, “Determinants of Foreign Direct Investment (FDI) in the
Power Sector: A Case Study of Bangladesh,” Energy Strategy Reviews 24 (2019): 178-192.
818 Section 8 of the BIDA Act 2016.
819 Maruf S. Siddiqui, “Role of BIDA Proposed One Stop Service Act,” Research.net, accessed June 7,
2019,
https://www.researchgate.net/publication/313348299_Role_of_BIDA_and_proposed_One_Stop_Serv
iceAct.
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subject to relatively dispersed entry conditions under sectorial regulations.820 Besides,

the Act does not have any provision concerning to entry requirements at the pre-entry

stage of FDI to be fulfilled by foreign investors.

With respect to entry conditions and establishment procedures, the FPIA 1980

remains rather vague and non-committal.821 Although Bangladesh presents itself as

open to FDI, due to the limited scope, lack of committal language and a ‘positive list’

approach in the Act, there is space for introducing restrictive practices. Several past

and present restrictions to FDI contained in sectorial laws; regulations or policies are

highlighted to illustrate this. They do not constitute an exhaustive list of restrictions

to FDI but indicate how limits or constraints to FDI are implemented under the

present framework.822

The NIP 2016 has categorised the industries for private investment (either local or

foreign) into three groups: thrust sectors, reserved sectors and controlled sectors.823

The NIP 2016 states that any private investment in the 22 controlled sectors cannot

be registered directly with BIDA or Bangladesh Export Processing Zones Authority

(BEPZA). An approval or No-Objection Certificate (NOC) must be obtained from

the Ministry of Industry and Commerce, or the related ministry or commission. In

such a case, the Government retains the authority to fix the equity rate of local-

820 Alex Guterres, UNCTAD: World Investment Report 2018 (UNCTAD, 2019), 31.
821 James Moore, “UNCTAD, Investment Policy Review: Bangladesh,” UN Publications (2013): 30-
31.
822 Ibid.
823 Thrust sectors include 33 industrial sectors that currently occupy a dominant position in economy
or have high growth potentials but are currently non-existent or in a nascent stage in the economy. The
Government may extend the number of the sectors from time to time in consultation with all
stakeholders and on the basis of information collected on various industries, their growth potentials
and likely positive impact on the economy. The four sectors are reserved, which are exclusively
limited for public investment. Controlled sectors include 22 industrial sectors that might cast a
negative impact on the economy or cause threat to the national security and culture. See Chapter 3 of
the NIP 2016.
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foreign investors for any joint venture project. Moreover, if a domestic or foreign

investor desires to set up a joint venture with a public sector corporation and public

sector’s equity participation is less than 50 per cent, then it should be registered with

BIDA.824 In such a case, the public sector corporation in question has to obtain

authorisation from the relevant ministry to invest its own resources.825

Even though BIDA is the central registering body for private investment, foreign

investor should register with the Bangladesh Export Processing Zones Authority

(BEPZA) to set up its venture in an Export Processing Zones (EPZ) or industrial

estate.826 To make sure safety measures and good working conditions in the industry,

any manufacturing company, which employs ten or more workers; the Bangladesh

Labour Act 2006 (BLA 2006) require them to register with Chief Inspectors of

Factories and Establishment.827 If there are less than ten workers in any

manufacturing company, there is no requirement to register with Chief Inspectors of

Factories and Establishment but workers will still receive protection under the BLA

2006.

The BIDA provides ‘one-stop’ service for registering any new investment project

and also helps the investors to obtain ‘Fire Licence’ and ‘Environmental Clearance

824 If the public sector’s equity participation is more than 50 per cent, then registration with BIDA is
not compulsory. The project needs to receive approval from the relevant ministry.
825 Mahfuz Kabir et al., The Textile-Clothing Value Chain in India and Bangladesh: How Appropriate
Policies Can Promote (or Inhibit) Trade and Investment (The World Bank, 2019), 45-49.
826 Salim M. Salahuddin, “About BEPZA,” Bezpa.gov.bd, accessed August 19, 2019,
http://bepza.gov.bd.
827 This requirement was previously under the Factories Act 1965, which was annulled by the newly
adopted the Bangladesh Labour Act 2010 and the provisions merged with this Act. The Act further
amended in 2015 and includes the same requirement.
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Certificate’ from the Department of Environment. Generally, BIDA maintains simple

registration procedures and requires the following documents to be submitted:828

1. application in duly filled in the prescribed form;

2. trade license;

3. certificate of Incorporation along with Memorandum of Association (MOA);

4. partnership deeds;

5. deeds of the proposed land;

6. project profile, if the total project cost exceeds BDT100 million;

7. background of the proprietors in official letter head pad;

8. list of machinery (with the indication of quantity and price), and the

supporting documents of the loan (if the project is financed by loan).

Once the investors apply with all the required documents to BIDA, after reviewing if

it is found suitable, then BIDA issues the registration certificate within seven days;

however, some investors complained about unnecessary delay, administrative

corruption and bureaucracy.829 Apart from BIDA, if any investor intends to register

their industry under BEPZA, they need to submit an application in the approved form.

According to the NIP 2016, export-oriented industries are only allowed to set up in

the EPZ, which are required to export at least 80 per cent of their material or product;

or else supply 80 per cent of their product as raw materials for exportable items. The

similar condition also applies to service enterprises. The application requirements are

not expressly laid down under any policy; rather follow the guiding principle that is

provided by the Government from time to time. After receiving it, once the authority

828 Kazi A. Islam, “Required Documents,” Bida.gov.bd, accessed August 19, 2019,
http://bida.gov.bd/?page_id=5157.
829 U.S. Department of Justice, Doing Business in Bangladesh (2019), accessed August 20, 2019,
http://www.justice.gov/business/business/opportunities.htm.
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is satisfied with all the required documents, they permit the investor to set up the

industry.830

Being the central registering or approving authority, the BIDA has extremely lenient

policies while considering any FDI proposal; and lacks any policy guideline in

coherent with the directives of section 3 of the Foreign Private Investment

(Promotion and Protection) Act 1980 (FPIA 1980). According to section 4(1) of the

Bangladesh Private Export Processing Zones Authority Act 1996 (BPEPZA 1996),

the Board has the power to formulate policies for the sponsor company and can issue

the licence for the establishment of a zone. This section seems vague and fails to

provide any clear guidance on what set of issues should be considered before

formulating policies and grant licence. It has been reported that the board is

corrupted and also politically motivated while taking a decision or dealing with the

sponsor companies.831

For instance, it had been reported that Korean EPZ (KEPZ) was developed by

Youngone Corporation, a South Korean company engaged in the manufacture and

distribution of sportswear and shoes. An impasse between Youngone, the operator of

the KEPZ, and the Government has been going on for a long time over delays in

transferring the deed of the land. The Government has blamed Youngone for its

failure to fully use the industrial land in the KEPZ. The Government even plans to

take back 2,000 acres of the 2,500 acres of land it allocated to the KEPZ in 1999.

830 Section 12 of the Bangladesh Export Processing Zones Authority Act 1980.
831 Mohammed F. Rahman, “Bangladesh Economic Zones Authority to Oversee KEPZ,” The Daily
Star, June 4, 2019, https://www.thedailystar.net/business/private-epzs-may-come-under-new-
regulator-153700.
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However, the KEPZ authorities say it has not received support from the Government

as well as the local administration as promised.832 The Act lacks to provide any

institutional authority to supervise the private EPZ. The department under the Prime

Minister’s Office (PMO) also does not have enough workforce and capacity to

supervise the activities of private economic zones.833

Moreover, Section 19(1) of the BPEPZA 1996 states maximum punishment is

cancellation or withdrawal of the licence of the sponsor company but is it sufficient?

Section 19(2) allows the sponsor company to appeal to the Government if the licence

is canceled or withdrawn and the Government decision shall be final. In such a case,

the Act does not define procedures of cancellation or withdrawal of licence. The

researcher argues that due to political reason, the Government must not intentionally

take action against the sponsor company; and the Act needs to have a specific

provision regarding an appeal to the Court instead of Government? In this relation, it

is to be noted that there is no policy guideline available on the BEPZA website.

Moreover, according to the ‘Ease of Doing Business’ Report 2020, Bangladesh

ranks 168 out of the 190 economies in the world.834 This report shows that the

present conditions are not investment-friendly and lacks significantly favourable

832 Mohammed F. Rahman, “Bangladesh Economic Zones Authority to Oversee KEPZ,” The Daily
Star, June 4, 2019, https://www.thedailystar.net/business/private-epzs-may-come-under-new-
regulator-153700.
833 Ibid.
834 Doing Business, a World Bank Group flagship publication, is a series of annual reports, which
measures the regulations that enhance a country’s business activities and those that constrain it. Doing
Business presents quantitative indicators on business regulations and the protection of property rights
that can be compared across 190 economies. A high Ease of Doing Business ranking indicates a more
favourable regulatory environment for starting and operating business in that particular country.
Doing Business captures several important dimensions of the regulatory environment as it applies to
business enterprises, providing quantitative indicators on regulation for the following: starting a
business, dealing with construction permits, getting electricity, registering property, getting credit,
protecting minority investors, paying taxes, trading across borders, enforcing contracts, resolving
insolvency.
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regulatory environment for starting and operating the business in Bangladesh.

Moreover, Bangladesh made starting a business more expensive by increasing the

cost of business registration at the Registrar of Joint Stock Companies and Firms.835

The summary of the report is in Table 5.1 below:

Table 5.1
Doing Business Report 2020: Bangladesh836

Topics DB 2020 Rank DB 2020 Score
Overall 168 45.0
Starting a Business 131 82.4
Dealing with Construction Permits 135 61.1
Getting Electricity 176 34.9
Registering Property 184 29.0
Getting Credit 119 45.0
Protecting Minority Investors 72 60.5
Paying Taxes 151 56.1
Trading across Borders 176 31.8
Enforcing Contracts 189 22.2
Resolving Insolvency 154 28.1
Source: The World Bank Group website

To promote a more sustainable and inclusive investment environment, the BIDA has

undertaken the following steps for massive reforms to ensure:

1. creation of true one-stop service for the investors;

2. facilitate the development of entrepreneurs;

3. aid the creation of necessary skills to match the needs of higher value

production chains; and

4. efforts to improve the ratings of Bangladesh in various indicators such as

‘Doing Business Report of World Bank’, ‘Global Competitive Index’ of the

World Economic Forum and others.837

835 The World Bank, Business Reforms in Bangladesh, accessed August 18, 2020,
https://www.doingbusiness.org/en/reforms/overview/economy/bangladesh.
836 The World Bank Group, Doing Business 2020: Bangladesh, accessed September 2, 2020,
https://www.doingbusiness.org/content/dam/doingBusiness/country/b/bangladesh/BGD.pdf.
837 Kazi A. Islam, “Ease of Doing Business,” Bida.gov.bd, accessed August 18, 2019,
http://bida.gov.bd/?page_id=2532.

https://www.doingbusiness.org/en/data/exploreeconomies/bangladesh
https://www.doingbusiness.org/en/data/exploreeconomies/bangladesh
https://www.doingbusiness.org/en/data/exploreeconomies/bangladesh
https://www.doingbusiness.org/en/data/exploreeconomies/bangladesh
https://www.doingbusiness.org/en/data/exploreeconomies/bangladesh
https://www.doingbusiness.org/en/data/exploreeconomies/bangladesh
https://www.doingbusiness.org/en/data/exploreeconomies/bangladesh
https://www.doingbusiness.org/en/data/exploreeconomies/bangladesh
https://www.doingbusiness.org/en/data/exploreeconomies/bangladesh
https://www.doingbusiness.org/en/reforms/overview/economy/bangladesh
https://www.doingbusiness.org/content/dam/doingBusiness/country/b/bangladesh/BGD.pdf
http://bida.gov.bd/?page_id=2532
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It is hoped that these reforms once implemented will make sure an enhanced business

environment and smoother business procedure in Bangladesh; ultimately ensuring

Bangladesh’s ranking in a much better place in the forthcoming Doing Business

reports. Therefore, it remains to be seen whether the BIDA could successfully

undertake the above-mentioned reforms.

In Bangladesh, the current approach to entry and establishment generates a lack of

legal commitment, certainty and transparency regarding the country’s degree of

openness to FDI. As it currently stands, the Act can provide the ground for either a

very open policy stance towards foreign investors; or a significantly more restrictive

one, based on associated regulations and policies, including sectorial legislation. The

stance at first glance is clearly towards high degree openness, even though

Bangladesh is not quite as unremittingly open as frequently claimed by the

authorities.838

From the above discussion, it can be concluded that the BIDA lacks necessary

screening method in constancy with widespread standards of admission prerequisite

as available in legal and policy regimes across the world. The BIDA also do not have

any proper screening method necessary to scrutinise the developmental feasibility of

an investment project in the whole. The functions of BIDA are restricted to the

registration of a new investment project and concerning it, to ensure that all the

838 Kazi A. Islam, “Ease of Doing Business,” Bida.gov.bd, accessed August 18, 2019,
http://bida.gov.bd/?page_id=2532.

http://bida.gov.bd/?page_id=2532


262

prescribed procedural requirements are fulfilled. For this reason, it could be related

to any economic matter in part but not on a holistic basis.839

Therefore, the recommendations will be that the screening process of FDI should be

strengthened further in stability with widespread standards of admission prerequisite

as available in legal and policy regimes across the world. The FPIA 1980 must be

amended and should include two tests: (a) net economic gain; and (b) national policy

compliance. The net economic gain test should include: whether the proposed FDI

will bring to the economy new capital, employment, advanced skills and technology,

local capacity building and export diversification and so on. The national policy

compliance test should include: whether the proposed FDI complies with its national

policies pertaining to defence, security, terrorism financing, mining, the environment,

heritage, revenue, and counter-terrorism law and practice.

Moreover, the BIDA must ensure that foreign investors comply with all procedural

requirements under the BIDA 2016. Moreover, it should take necessary measures to

improve rankings in the ‘Doing Business’ by adopting investment-friendly and

favourable regulatory environment for starting and operating the business in

Bangladesh. To do the job, they should recruit experts in the field. Corruption is a

huge problem in the Government institutions; thus, BIDA must ensure that foreign

investors are not affected or discouraged by any illegal activities.

5.3 Screening of FDI in Bangladesh from the Perspective of the Participants

In this study, the researcher will focus on the research question number three and the

response received from the participants. In this relation, six participants were

839 Mahbub Rahman, “Business Start-up Process in Bangladesh,” Bida.gov.bd, accessed December 25,
2018, http://bida.gov.bd/?page_id=1384.

http://bida.gov.bd/?page_id=1384
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interviewed and their responses centred on the followings: screening process, FDI

proposal and development goals. This can be seen below:

5.3.1 Strengthening Screening Process of FDI Proposal

In this regard, the participants were asked on how to strengthen the screening process

of the FDI proposal in Bangladesh. To answer this question, Participant 1

commented on:840

The Act must define national interest in the form of (a) net

economic gain, and (b) national policy compliance. The net

economic gain test should include: whether the proposed FDI will

bring to the economy new capital, employment, advanced skills and

technology, local capacity-building and export-market. And the

national policy compliance test should include: whether the

proposed FDI complies with its national policies about defence,

security, terrorism financing, mining, the environment, heritage,

revenue, and counter-terrorism law and practice.

Participant 2 opined as follows:841

These are the areas where Bangladesh needs investment …..The

terms and conditions must not be such as to discourage foreign

investors; or must not be deluded from the realities; it must be

consonance with the social conditions and social environments.

Participant 3 did not answer the question due to lack of expertise in the area.842 In a

similar view with Participant 1, Participant 4 opined:843

Before every FDI approval, the authority should consider national

economic gain, quality capital import, local capacity development,

840 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
841 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
842 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
843 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
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technology transfer, skill development, environmental hazard,

export diversification etc.

Participant 5 opined as follows:844

Monitoring and implementation are big problems. BIDA needs to

be more proactive and less bureaucratic and more business-

friendly. All procedures should be simplified and transparent.

Corruption is also another problem.

Participant 5 further commented on:845

Officers in BOI (now BIDA) are not helpful. Lengthy procedures

and corruption are big problems to get anything done.

Responding to the same question, Participant 6 opined:846

In addition to the governing authority in granting the proposal of

FDI, a strong commission can be established to monitor the FDI

proposal. The commission should be composed of experts of law,

business, politics, international affairs, economics and environment.

From the above, it can be concluded that the BIDA should adopt various tests while

screening any FDI proposal, such as net economic gain and national policy

compliance. Besides, various factors such as local capacity and skill development,

technology transfer, protection of the environment should also be considered. The

BIDA must ensure proper monitoring and implementation of procedures in a

transparent manner; as well as take initiatives regarding corruptions.

844 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
845 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
846 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
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5.3.2 Development Goals as Mentioned in the FPIA 1980

Participants were asked about the factors need to be considered to achieve the

development goals, which are in section 3 of the Foreign Private Investment

(Promotion and Protection) Act 1980 (FPIA 1980). In this regard, the response from

Participant 1 is as follow:847

Net economic gain (whether the proposed FDI will bring to the

economy new capital, employment, advanced skills and technology,

local capacity-building and export-market); and national policy

compliance (whether the proposed FDI complies with its national

policies about defence, security, terrorism financing, mining, the

environment, heritage, revenue, and counter-terrorism law and

practice) should be considered.

Participant 2 opined:848

In fact, section 3 keeps a wide area for considerations for the part

of the Government for allowing inflow of foreign capital…… So it

depends on the development stage that Bangladesh is in which will

determine what will prompt the Government to consider and screen

the inflow or application for foreign investment in our country.

Therefore, it depends on the state of development of the country. It might be ten

years back, it was one particular area where Bangladesh needed capital; now that

Bangladesh has enough capital, it can shift to some other areas where there is still a

shortage of capital and technical know-how and technology.

847 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
848 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
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Participant 3 did not answer the question due to lack of expertise in the area.849 In a

similar view with Participant 1, Participant 4 commented on:850

There should be incorporated provisions regarding national

economic gain, quality capital import, local capacity development,

technology transfer, skill development, environmental hazard,

export diversification etc.

Participant 5 opined as follows:851

First of all, this 1980 Act should be amended and needs to follow

an international standard. Different tests like Canada or Australia

can be considered to ensure the positive contribution of foreign

investments or to achieve development goals.

Responding to the same question, Participant 6 commented on:852

The aforesaid commission should be formed and should act

effectively and the stages and time need to the procedure in

establishing an industrial undertaking must be minimised.

From the above, it can be asserted that depending on the development stage that

Bangladesh is in, the authority should consider various factors to achieve the

development goals as mentioned in section 3 of the FPIA 1980. This Act should be

amended and include factors, such as economical contribution of the new capital

investment, employment, advanced skills and technology, local capacity building,

exporting of materials, national interest and security and so on. In this regard,

guidance can be taken from Canadian853 and Australian854 FDI laws to ensure a

849 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
850 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
851 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
852 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
853 Sections 6-9 of the Investment Canada Act 1985.
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positive contribution of FDI and achieving development goals.

5.4 Legal and Policy Regulations for Environmental Protection in Bangladesh

Since 1990, many MNEs are operating in Bangladesh and their investments are

mainly in energy, infrastructure, marine, and minerals resources. The MNEs are

mainly responsible for river pollution, land-based pollution, deforestation and so on.

As a result, in terms of environmental pollution Bangladesh has become as one of the

top-most dangerous states in the world.855

Since independence in 1971, to protect the environment, Bangladesh has adopted

various laws and policies, such as the National Environmental Policy 1992 (NEP

1992)856; the National Environment Management Action Plan 1995 (NEMAP

1995)857; the Environmental Conservation Act 1995 (ECA 1995)858; the

Environmental Conservation Rule 1997 (ECR 1997)859; and the Bangladesh

Environment Court Act 2010 (BECA 2010)860. The Government has also adopted an

854 Article 25(1A) of the Foreign Acquisition and Takeovers Act 1975.
855 Brian Margot, “Bangladesh Environmental Crisis Campaign,” Margot B News, August 22, 2019,
http://margotbnews.wordpress.com/2018/06/16/bangladesh-environmental-crisis-campaign.
856 The NEP 1992 is one of the key policy documents of the Government. The policy addresses 15
sectors in all, in addition to providing directives on the legal framework and institutional arrangements.
857 The NEMAP 1995 identifies the main national environmental issues, including those related to the
water sector. The main water related national concerns include flood damage, riverbank erosion,
environmental degradation of water bodies, increased water pollution, shortage of irrigation water and
drainage congestion; various specific regional concerns are also identified.
858 The ECA 1995 was amended in 2010, which provided clarification of defining wetlands as well as
Ecologically Critical Areas and included many important environmental concerns such as
conservation of wetlands, hill cutting, ship breaking, and hazardous waste disposal. This amendment
empowered the Government to enforce more penalties than before. Moreover, affected persons were
given provision for putting objections or taking legal actions against the polluters or any entity-
creating nuisance to affected person.
859 The ECR 1997 were issued by the Government of Bangladesh in exercise of the power conferred
under the ECA 1995 (section 20).
860 The BECA 2010 has been enacted to resolve the disputes and establishing justice over
environmental and social damage raised due to any development activities. This Act allows
Government to take necessary legal action against any parties who creates environmental hazards/
damage to environmentally sensitive areas as well as human society. According to this Act,
Government can take legal actions if any environmental problem occurs due to RMIP interventions.

http://margotbnews.wordpress.com/2010/06/16/bangladesh-environmental-crisis-campaign
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institutional implementation and enforcement mechanisms under the Department of

Environment (DoE).

The primary functions of the DoE are to adopt or introduce policy guidelines, as well

as enforce the existing laws and rules to protect the environment. Even though FDI is

subject to these laws but they do not contain any specific provision regarding FDI-

related environmental issues. Moreover, the DoE does not have any particular

consignment to regulate FDI projects to protect the environment.861

5.4.1 The MNEs and the Impact of FDI on the Environment

Globally, the MNEs hold around 90 per cent of all product patents and technology;

as well as control the resource development industries, such as petroleum, mining,

agro and so on. In most cases, the MNEs invest in environmentally sensitive sectors

due to their financial and production capabilities; thus their impact on the

environment is extensive.862 The followings are the recent activities of the MNEs,

which are damaging the environment in the host states:863

a) largely control the production and use of ozone-destroying CFC and related

compounds;

b) they are accountable for more than half of the greenhouse gas emissions with

the utmost impact on global warming;

c) manufacture most of the world chlorine, the basis for some of the most toxic

chemicals including PCBs, DDT and dioxins;

861 Ministry of Environment, Forest and Climate Change, accessed August 24, 2019,
http://www.doe.gov.bd.
862 Harris Gleckman, “Transnational Corporations Strategic Responses to Sustainable Development,”
in Green Globe Yearbook of International Co-operation on Environment and Development, ed. Helge
Ole et al. (Oxford: Oxford University Press, 1995): 94.
863 Third World Network, TNCs and Globalization: Prime Sources of Worsening Ecological Crisis
(2019), accessed August 23, 2019, http://twnside.org.sg/title/pri-cn.htm.

http://www.doe.gov.bd


269

d) in agriculture, MNEs control 80 per cent of land worldwide, which is

cultivated for export crops; and 20 firms account for 90 per cent of pesticide

sales;

e) are the main transmitters of environmentally unsound production systems,

hazardous materials and products to the third world countries.

There are so many incidents, where the activities of MNEs did not comply with the

environmental standards in host countries; as a result, caused huge environmental

damages. For examples, the accidents at Basel, Switzerland864; Bhopal, India865; and

Seveso, Italy866. In Bangladesh also, many of the investments of the MNEs poses

threat to the environment and already caused pollution, for examples, ‘Magur

Churra’867 and ‘Tengratilla’868 blowout incident in recent years. The U.S.A. company

Unocal and the Canadian company Niko were responsible for both explosions

respectively.

864 The Basel accident was a major environmental disaster caused by a fire and its subsequent
extinguishing at the Sandoz agro chemical storehouse in Schweizerhalle, Basel-Landschaft,
Switzerland, on November 1, 1986, which released toxic agro chemicals into the air and resulted in
tons of pollutants entering the Rhine river, turning it red. The chemicals caused a massive mortality of
wildlife downstream, killing among other things a large proportion of the European eel population in
the Rhine. See Wikipedia, Sandoz Chemical Spill, accessed August 22, 2019,
http://en.wikipedia.org/wiki/Sandoz_chemical_spill.
865 The Bhopal case is one of the worst industrial accidents in history, which occurred due to supplies
of out-dated equipment in a pesticide plant. See Ved P. Nanda and Bruch C. Bailey, “Nature and
Scope of the Problem” in Transferring Hazardous Technologies Substances, ed. Gunther Hand and
Robert E. Lutz (Gruham and Trotman, 1989): 3.
866 The Seveso accident occurred in 1976 at a chemical plant in Seveso, Italy, manufacturing
pesticides and herbicides. It resulted in the highest known exposure to 2, 3, 7, 8 – tetrachlorodibenzo-
p-dixin (TCDD) in residential populations. The chemical-release accident occurred when a batch
process was interrupted prior to the completion of the final step-removal of ethylene glycol from the
reaction mixture by distillation, due to conformance with Italian law requiring a shutdown of the plant
operation over the weekend. It was reported that the safety operations handled by the company’s
directors and local Government were badly co-ordinated and to some extent incompetent. See
European Commission Environment, Chemical Accidents (Seveso I, II and III) – Prevention,
Preparedness and Response accessed August 22, 2019, http://ec.europa.eu/environment/seveso/.
867 National Committee to Protect Oil, Gas, Mineral Resources (NCBD), Summary of Enquiry Report
on Magur Churra Gas Field Blow-out, accessed August 23, 2019, http://ncbd.org/?p=250.
868 Mahbuba Nasreen et al., “The Interrelationship Between Poverty, Environment and Sustainable
Development in Bangladesh,” Bangladesh e-Journal of Sociology 3, no. 2 (2006): 3.

http://ec.europa.eu/environment/seveso/
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On June 14, 1997, the ‘Magur Churra’ blow-out took place and wreaked mayhem on

the environment, infrastructure, equipment and the locality; causing damage to the

amount of BDT4.5 billion. The two explosions of the ‘Tengratilla’ gas field on

January 7, 2005 and June 24, 2005 in Bangladesh caused damage to soil and the

ecology by leading to millions of cubic feet of burning gas. A bunch of ‘Khasia’

natives dwelling in the forest sustained irreversible damage; and suffered from

expulsion, financial, communal, social and physical strain. Furthermore, the

radioactive materials had a huge impact on a hefty number of individuals and also on

other species.

From the above, it can be concluded that even though MNEs contributes to the

development of various sectors in Bangladesh or other host countries but it is evident

that they have less accountability to protect the environment.869 It is mainly because

they are hungry for more profits; as a result, opted for process or activities, which do

not conform with the environmental law, or not consistent with best environmental

practice. Sometimes, they bring with them polluting and hazardous things into the

host state to avoid strict regulation in their home states. For example, after the U.K.

Health and Safety Executive criticised the U.K. based Thor Chemical Company for

exposing workers to mercury; to avoid the U.K. regulation and carry on the same

hazardous production it was exporting its machinery and processes to South

Africa.870 Moreover, due to lax environmental regulation in Bangladesh, they are

869 Michael Anderson, “Transnational Corporations and Environmental Damage: Is Tort Law the
Answer?,” Washburn Law Journal 41 (2002): 399, 403.
870 Sithole & Others v. Thor Chem. Holdings Ltd. (1999), 96(9) L.S.G. 32.
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more likely to avoid their corporate responsibility instead of protecting the

environment.871

5.4.2 Regulating MNEs for Environmental Protection

In Bangladesh, there is a dearth of any legal document, which covers the

environmental protection issue concerning FDI. For instance, the FPIA 1980 does

not have any provision to create any accountability for foreign investors or MNEs to

protect the environment from their industrial activities. This law was adopted only to

provide various incentives and protections to FDI, thus, do not contain any duties and

responsibilities for investors to comply with. Till to this date, this law has not been

amended to include important issues, such as environment, human rights and so on.

Some may argue that the existing national environmental laws and regulations

automatically cover environmental issues in Bangladesh; so there is no need to

include it into the FPIA 1980.

However, chapter 14 of the National Industrial Policy 2016 (NIP 2016), entitled

‘Environment Friendly Industrial Management’ has separate provisions regarding

protecting the environment, which applies to both local and foreign investors.872 It

states as follows:

a) the impact of industrial establishment on the environment will be considered

while supplying the land and water for it. Apart from this, awareness will be

amongst the people regarding pollution of air, land and water due to

industrial smoke and garbage;

b) the industries will be encouraged to establish ETP, CETP to control

environmental pollution. In this regard, the Government will ensure the

871 Jane H. Ives, The Export of Hazard (Routledge & Kegan Paul, 1985), 53-57.
872 See Bangladesh National Industrial Policy 2016 (NIP 2016), Chapter 14, entitled ‘Environment
Friendly Industrial Management’.
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applicability of the ECA 1995, Bangladesh Water Law 2013 and other

related laws;

c) while dealing with the negative impact of the climate change, to control

green-house gas, the Government will provide necessary assistance to the

industries under Clean Development Mechanism (CDM);

d) businesses, NGOs and other social organisations will be encouraged to

participate actively for managing industrial rubbish and environmental

protection;

e) the investors will be encouraged to follow 3R (Reduce, Reuse & Recycle)

Strategy during industrial establishment and management.

As mentioned earlier, the NIP 2016 has divided all industries broadly into (a)

regulated sectors; and (b) thrust sectors. There are lesser regulations in place for

investments in thrust sectors; however, in case of regulated sectors, investments are

registered strictly under the BIDA or BEPZA.873 However, the Bangladesh Export

Processing Zones Authority Act 1980 (BEPZA 1980) lacks any provisions regarding

sustainable development and environmental protection. The above-mentioned

policies seem satisfactory and realistic due to the focus on the environmental factors

but these are just mere policies and not yet enacted as a binding legal regulation for

foreign investors.

Besides, the industries are divided, which are based on the labour-intensiveness and

economic viewpoint. The Government offers various incentives mainly in the thrust

sectors due to their greater contribution to national revenue. However, thrust sector

industries such as garments and leather has a negative impact on the environment.

Furthermore, the environmental laws and policies are concerned about the potentially

873 See Chapter 3 of the NIP 2016.
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dangerous sectors at the pre-entry stage, not in general. The fact is due to the

economic benefit, regulating environment is a lesser concern in thrust sectors.874

Section 13 of the BPEPZA 1996 states responsibilities of the sponsor companies but

in case of failure to perform any responsibility, there is no provision about liability in

the Act. Therefore, the question remains to be answered: what if due to the

negligence of the sponsor company, an accident occurs or natural resources are

destroyed?875 The Act also does not have any provision regarding entry requirements

of the sponsor companies at the pre-entry stage of FDI. Section 33 of the Act states

that it is a requirement for foreign investors to obey with all the existing laws and

policies on the environment and environmental protection.

Moreover, under section 28 of the Bangladesh Economic Zones Act 2010 (BEZA

2010), the Authority (of BEZA) has the power to cancel or suspend the permit of the

EPZ developer in certain cases. This section lacks any notice period, as well as

specific procedures that should be followed by the Authority.

Furthermore, like many developed and developing countries, there is no particular

waste management regulation in Bangladesh; and the 3R Strategy is not pursued

meticulously in the current environmental legal framework as established by the

ECA 1995 and the ECR 1997.876 Section 12 of the ECA 1995 simply requires

investors to submit an ‘Environmental Impact Assessment Report’, to obtain an

874 Shubhra Bhattacharjee et al., “Groundwater Governance in Bangladesh: Established Practices and
Recent Trends,” Groundwater for Sustainable Development 8 (2019): 69-81.
875 Anwarul Islam, “Foreign Direct Investment (FDI) in Bangladesh: Prospects and Challenges and Its
Impact on Economy,” Asian Business Review 4, no. 1 (2015): 24-36.
876 The concern for a 3R process is reflected in general law on the protection of environment and in
specific waste management laws and regulations both in developed and developing countries. For
example, the Resource Conservation and Recovery Act 1976 in U.S.A., the Environmental Protection
Act in U.K., the Waste Management Regulation 2012 in U.K., the EU Waste Management
Framework Directive, the National Radio-active Management Act 2012 in Australia.
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environmental clearance certificate from the Department of Environment.877 In recent

years, it is a growing concern to introduce an environmental obligation as an entry

condition due to the degradation of environment by the MNEs in Bangladesh.878

Article 14.2 states that the Government shall ensure the enforcement of the ECA

1995 and related laws to protect the environment; but the implementations of these

regulations are very weak due to poor law and order conditions.879

Even though the ECR 1997 requires establishing an ETP to obtain an ‘Environmental

Clearance Certificate’ (ECC) but this obligation lacks clarity on its legal status;

because it lacks any provision directing the establishment of ETP. The ECR 1997 has

not sufficient coherence to deal with waste management properly.880 Besides, it fails

to mention clearly that if the required ETP is not established, then the ECC will be

withdrawn or canceled.881 So, the Government needs to adopt a separate law for

waste management regulation and enforcement.

Bangladesh has the highest number of green garment factories in the world. Overall,

the total number of Leadership in Energy and Environmental Design (LEED)-

877 Guy Ryder, “International Labour Organisation,” Ilo.org, accessed December 30, 2018,
http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=87960.
878 Md. W. Alam and Xu Xiangmin, “Marine Pollution Prevention in Bangladesh: A Way Forward for
Implement Comprehensive National Legal Framework,” Thalassas: An International Journal of
Marine Sciences (2018): 1-11.
879 Abdullah Al Faruque, “Environmental Law: Global and Bangladesh Context,” Australian Journal
of Environmental Education 2 (2019): 1-2.
880 A study on the tanning industry in Bangladesh reveals that almost none of the tanneries have a
waste treatment plant, as a result, polluting the environment significantly. See Mahamudul M. Hasan
et al., “Heavy Metal Toxicity from the Leather Industry in Bangladesh: A Case Study of Human
Exposure in Dhaka Industrial Area,” Environmental Monitoring and Assessment 191, no. 9 (2019):
530. See also, Imamul Haque, Critical Environmental Issues Relating to Tanning in Bangladesh
(Tamil Nadu Agricultural University, 1998), 23.
881 Joynal Abdin, “Foreign Direct Investment (FDI) in Bangladesh: Trends, Challenges, and
Recommendations,” International Journal of Sustainable Economies Management 4, no. 2 (2015):
36-45.

http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=87960
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certified882 garment factories in Bangladesh is 90, including 24 platinum-rated

buildings.883 More than 250 garment factories also applied for the LEED certification

from the United States Green Building Council (USGBC)884. The move towards

green buildings helped in recovering Bangladesh’s image after the Rana Plaza

building collapse in April 24, 2013, which killed 1,134 workers and injured more

than 2,000.885

Not only branding, but green technology also helps to cut down on energy usage by

40 per cent and water consumption by more than 30 per cent. Among many benefits,

green buildings mean less carbon emission. As a result, the environment will be safer.

In this regard, the Government should take the initiative to adopt specific policies, if

necessary to include into the FDI Act; and also ensure that all Government agencies

are cooperative towards building more green factories in Bangladesh.

Furthermore, the legal scarcity for Governmental control throughout monitoring and

inspection, along with responsibility for infringement creates a huge challenge for its

successful functioning.886 Therefore, the environmental issue needs to be inserted

into the legal framework to make it more precise, conventional and more

comprehensive for foreign investors. This is because textual specificity is very

882 LEED is an internationally recognised green building certification system, providing third-party
verification that a building or community was designed and built using strategies aimed at improving
performance across all the metrics that matter most: energy savings, water.
883 Refayet U. Mirdha, “Bangladesh Has Highest Number of Green Garment Factories,” The Daily
Star, May 26, 2019, https://www.thedailystar.net/business/news/bangladesh-has-highest-number-
green-garment-factories-1749016.
884 The U. S. Green Building Council, co-founded by Mike Italiano, David Gottfried and Rick Fedrizzi
in 1993, is a private 5013, membership-based non-profit organisation that promotes sustainability in
building design, construction, and operation.
885 Nurul Haque, “Bangladesh Rana Plaza Factory Collapse Toll Passes 600,” BBC, August 12, 2020,
https://www.bbc.com/news/world-asia-22420025.
886 John M. Crescent, “Report on Sustainable Development Goals (2018),” Un.org, accessed August
24, 2019,
https://sustainabledevelopment.un.org/content/documents/20470VNR_final_approved_version.pdf.

https://www.thedailystar.net/author/refayet-ullah-mirdha
https://www.thedailystar.net/business/news/bangladesh-has-highest-number-green-garment-factories-1749016
https://www.thedailystar.net/business/news/bangladesh-has-highest-number-green-garment-factories-1749016
https://www.bbc.com/news/world-asia-22420025
https://sustainabledevelopment.un.org/content/documents/20470VNR_final_approved_version.pdf
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important for any legal framework to ensure its due application and enforcement.

Without strict monitoring system and strengthening the legal regime in the treatment

of effluents, the environment in Bangladesh cannot fully be protected for future

generations.887

From the above discussion, it can be recommended that the FPIA 1980 should have

provisions to create accountability for foreign investors to protect the environment

from industrial degradation. Even though, chapter 14 of the NIP 2016 has separate

provisions regarding protecting the environment; but these policies should be enacted

as a binding legal regulation for foreign investors. Moreover, the ECA 1995 should

be amended again to include strict provisions so that any further incidents do not

occur in future; even if it does, the Government must be in a better position to

recover compensation from foreign investors.

Besides, the ECR 1997 should be amended to include provisions for waste

management, 3R Strategy, the establishment of ETP and penalty for compliance.

Concerning the green factory, the Government should also adopt specific rules or

policies to encourage and facilitate the establishment of more green industries. This

should not be limited only in the garment sector but must include other sectors. The

Government must ensure strict law enforcement mechanisms by establishing a

separate monitoring body for strict observation and should continue regular

inspection of the industries.

887 Mohammad W. Alam and Xu Xiangmin, “Marine Pollution Prevention in Bangladesh: A Way
Forward for Implement Comprehensive National Legal Framework,” Thalassas: An International
Journal of Marine Sciences (2018): 1-11.
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There should be either an independent regulatory body to oversee the compliance; or

each regulatory body should have its own manpower to oversee the compliance.

Other than that the law is there but whether there is any compliance or not, it will

remain on the goodwill and gesture of the company or industry or foreign investors.

There should be trained manpower and sufficient equipment to protect the

environment from degradation. Also, there should be a regular survey or data from

the regulatory body to know the present situation of environmental degradation,

compliance by the companies and so on.

5.5 Protection of Environment in Bangladesh from the Perspective of the
Participants

In this study, the discussions will be based on the research question number three and

the response received from the participants. Their opinions centred on the followings:

foreign investors’ obligation on environmental protection; protecting the

environment from degradation; and the Bangladesh Environment Conservation Act

1995. This can be seen below:

5.5.1 Foreign Investors Obligation on Environmental Protection

In relation to the study, the participants were asked about the obligations that should

be imposed on foreign investors to protect the environment in Bangladesh.

Participant 1 was of the view that

Bangladesh should have environmental protection laws and

policies, which should be applicable to FDIs as well.888

Participant 2 opined:889

888 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
889 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
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There is a legal regime and it is very stronger now; what is lacking

is in the implementation. The implementation is lacking because of

trained manpower and equipment and laboratories to cause the

degradation that it is causing. …..So, that mechanism should be in

place.

When the foreign capital comes into Bangladesh, the Government may impose that

they have to be environment friendly; and do’s and don’ts to comply with the

environmental law and so on. So, from that point of view, the thing that is required to

be done is that a monitoring mechanism that all industries are complying with; or to

ensure compliance that the requirements of legislation so far as industries are a

concern. This is because when it comes into Bangladesh it becomes an industry like

any other industry, which is running in Bangladesh. They can categorise sectors of

industries and select for inviting foreign capital.

In answering the same question, Participant 3 opined:890

Obligations should certainly be imposed on foreign investors to

protect the environment. But that should be in a rational manner.

The environment cannot be absolutely protected vis-a-vis

industrialisation. It should be a global approach based on global

environmental conventions and treaties.

Participant 4 has a similar view with Participant 2. He said:891

There is a standard set of environmental laws, rules and guidelines

for environmental protection. Strict observance of those can

protect the environment. BITs should contain mutual provisions of

standard environmental practice.

890 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
891 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
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Participant 5 opined as follows:892

Like the FPIA 1980, Bangladesh environment law is also old and

should be amended. Like the developed countries, where the

environment is in the top priority list, the existing laws also should

be like them. It should consider an issue like climate change,

environmental degradation and extensive compensation provision

can be included.

Responding to the same question, Participant 6 has this to say:893

The Environmental Authority of the country should continue its

activities over the foreign industry from the initiation to the

functioning of it. Specific provision should be included in BIT,

other contracts, and environmental policy of the country so that

foreign industry do not cause harm to the environment of the

country.

From the above, it can be concluded that all participants are in favour of adopting

environmental law, which will be based on international environmental conventions

and treaties. The new or amended Act should also include various factors such as

climate change, environmental degradation, standard environmental practice and

extensive compensation for violation of the Act. At the same time, strict observance

or monitoring mechanisms should be in place to ensure that all industries are

complying with the environmental Act.

892 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
893 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
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5.5.2 Protecting Environment from Degradation

Participants were asked about their opinion on the protection of the environment

from degradation. Participant 1 gave the same opinion as mentioned in the previous

section.894 Participant 2 was on the view that

The environment is for people, so there must be some mechanism,

some effort and some exercise to advocacy and to create awareness

among the people that it is not the business of judges to everyday

remind people that ‘look here, do not fill up the pond, because that

water body gives you to fulfil the conditions to make your village

habitable’. ….. So it is the people who have to be aware of the

necessity of protecting the environment.895

Till today there has not been any survey or data to formulate a fresh policy as regard

compliance of foreign investment in Bangladesh by the legal regime. It is a high time

that to have either an independent regulatory body to oversee the compliance; or each

regulatory body should have its own manpower to oversee the compliance. Other

than that the law is there but whether there is any compliance or not, it will remain

on the goodwill and gesture of the company or industry or investors. So that is an

important gap or weakness in the implementation of the legal regime, so far as the

environment as well as other areas of compliance.

Participant 3 opined:896

It cannot be protected absolutely. But the best possible measures

should be adopted to do that.

Participant 4 commented on:897

894 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
895 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
896 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
897 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
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Performance according to environmental laws, rules, the guideline

can protect environmental degradation.

Participant 5 opined as follows:898

Proper implementation of the environment law can minimise

degradation. The strong monitoring system, effective court

procedures can also help.

Responding to the same question, Participant 6 said:899

Specific provisions should be included in the Environmental laws

of the country regarding the application of these laws to the foreign

industries.

From the opinions above, it can be asserted that there is a necessity of adopting

international standard environmental laws and policies in Bangladesh but at the same

time, best possible measures are also required for proper implementation of the laws.

In this regard, an independent regulatory body with sufficient manpower should be

established to ensure and oversee the compliance. There is also lacking of sufficient

data or survey to formulate any new policy, so the Government should take care of

this issue. Moreover, general people should be aware of the necessity of protecting

the environment for the future generation.

5.5.3 Bangladesh Environment Conservation Act 1995

In this regard, the participants were asked whether any changes are necessary for the

Bangladesh Environment Conservation Act 1995. Participant 1 did not comment on

this question due to lack of knowledge.900 Participant 2 commented on:901

898 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
899 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
900 P1 (Professor), interviewed by the researcher, Sydney, Australia, July 20, 2019.
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There is a legal regime, judicial activism, public interest litigation,

and determination on the part of the Government. ….. The present

activity shows that Bangladesh needs trained manpower and

equipment to strengthen the environment issue.

The present situation with the environment directorate or ministry is that they are not

equipped with sufficient manpower, as well as trained manpower. So to ensure

compliance, they need to improve the capacity of environment directorate. In that

case, any other area, where compliance is necessary, they have to ensure that they

have the capacity.

Participant 3 opined as follows:902

It needs to be constantly studied by experts whether and how the

environment can be better protected by the enactment of new laws

and regulations.

Participant 4 said:903

Still, there is no law regarding Environmental Impact Analysis. It

is now guided by environmental guideline. It should be converted

into a complete law with punitive power to the authority for

environmental breach.

Participant 5 opined as follows:904

Can be amended with international standard.

Responding to the same question, Participant 6 has this to say:905

901 P2 (Advocate), interviewed by the researcher, Dhaka, Bangladesh, July 06, 2019.
902 P3 (Secretary, Ministry of Law), interviewed by the researcher, Dhaka, Bangladesh, August 04,
2019.
903 P4 (Director, BIDA), interviewed by the researcher, Dhaka, Bangladesh, September 08, 2019.
904 P5 (Director, NHCLC), interviewed by the researcher, Dhaka, Bangladesh, December 22, 2019.
905 P6 (Finance Director, Coats Bangladesh), interviewed by the researcher, Dhaka, Bangladesh,
December 23, 2019.
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The provisions regarding new and recent factors of causing

damage to the environment should be included in the

environmental laws of Bangladesh.

From the responses above, it can be concluded that there are changes necessary in the

ECA 1995. First of all, experts should constantly study how the environment could

be better protected by enacting new laws and policies. Secondly, there is lacking of

sufficient and trained manpower. Thirdly, there is a lacking of the capacity of

environment directorate and environmental equipment, which should be improved to

strengthen the environmental issue. Fourthly, there is no law regarding

Environmental Impact Analysis. Therefore, it can be recommended that the ECA

1995 should be amended into a complete law while considering the above lacking,

with punitive power to the authority for taking legal action against any

environmental breach.

5.6 Screening of Foreign Direct Investment in Malaysia

The Armenian Code states that certain economic activities “may only be conducted

by enterprises with foreign investment only after obtaining a license in an established

manner”.906 Generally, an application should be made by foreign investors to the

Governmental authority before investing to acquire permission or approval. In a host

country, screening of FDI is a system of scrutiny and is usually used to control its

entry into the country. Following the national laws and policies, the host country

applies its screening method to decide whether the FDI proposal should be accepted

or rejected; and also to ensure that foreign investors are complying with the

906 Article 14 of the Law of the Republic of Armenia on Foreign Investments 1994 (Armenia).
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established requisite.907 The host state might have different objectives to apply the

screening process on FDI proposals; however, the followings are the most

common:908

a) to examine as to how far the FDI proposal will suit the economic goals;

b) to evaluate the potential impact on the local economy;

c) whether foreign investors have followed the procedures as required in the

specific sector in the prescribed manner.

The opinion differs amongst the international legal scholars regarding screening

regulations in the host states. At the beginning of FDI, a scholar such as Victoria and

Vattle opined that fundamental human rights, which inheres in all men to trade with

the people of other lands and thus fulfils the human urge to the community.909

Fatouros considered that the imposition of conditions, such as screening of FDI

proposal, is a key hindrance to foreign investment in developing countries.910

In contrast, Shahita commented that all or most proposal investments are subject to

scrutiny or screening by the authorities; and must receive a formal approval, such as

an investment licence, before an investment can actually be made.911 According to

these provisions, the screening process typically involves an assessment of the

projected investment’s economic impact and in particular, of the economic benefits

that may accrue to the host country from investment.912

907 UNIDO, Guidelines for Foreign Investment Promotion Agencies (2003), Unido.org, accessed
October 12, 2019, http://www.unido.org.
908 Abdullah Al-yagout, The Regulation of Foreign Investment in Kuwait: The Role of Law, Politics
and Economics Policies in the Development Process (University of Warwick, 1997), 142.
909 Ibid.
910 Arghyrios A. Fatouros, Government Guarantees to Foreign Direct Investment (Columbia
University Press, 1962), 290.
911 Ibrahim Shahita, Recent Trends Relating to Entry of Foreign Direct Investment (Butterworth,
1996), 143-149.
912 Ibid.
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Moreover, the host state’s regulation to monitor FDI is very common where any

foreign investment is considered to be against sovereignty or national interests.913

Due to the competition between the developing countries to attract more FDI, they

started to relax and simplify their screening system. Thus, they follow an ‘open door

policy’ by allowing FDI through minimal registration, or prior permission in a

numeral of sectors. However, in recent years, many developed and developing states

have adopted protective measures, for examples, Australia914; France915; Japan916;

Canada917; Russia918; China919; and India920. Even though the screening method of

these states varies; but in most cases, it includes strategically important and

economically sensitive sectors for sovereignty or national security purposes.

913 Ibrahim Shahita, Recent Trends Relating to Entry of Foreign Direct Investment (Butterworth,
1996), 143-149.
914 In Australia, under the Foreign Acquisitions and Takeovers Act of 1975, the Government must
determine whether proposed foreign acquisitions are consistent with Australia’s national interest. A
new policy was announced in February 2008 for proposed investments by sovereign investors. It
requires the review of applications consider six specific issues, including whether an investors
operations are independent from the relevant foreign Government; the investors observance of
standard of business behaviour; the investments impact on national security; and the contribution of
an investment to the country’s economy and community. See Karl P. Sauvant, “FDI Protectionism is
on the Rise (Research Working Paper No. 5052),” Worldbank.org, accessed October 13, 2019,
www.worldbank.org.
915 In France, a decree was issued at the end of 2005 identifying eleven strategic sectors in which
investment proposals fall under the purview of review authorities. Ibid.
916 In Japan, according to its Foreign Exchange and Foreign Trade Act, foreign investment that
potentially impairs national security, disturbs the maintenance of public order, hinders the protection
of public safety, or has a significant adverse effect on the smooth management of the Japanese
economy must be screened by the Ministry of Finance and the Ministry having jurisdiction over the
business. Ibid.
917 In Canada, on March 12, 2009, the foreign investment law was amended. Apart from changes that
liberalised the country’s foreign investment review process of general application, the amendment
included a national security test for proposed investments, which applies to a much broader range
proposed transactions than the pre-existing net benefit test. Ibid.
918 In Russia, a 2008 law on Procedures for Foreign Investments in Companies of Strategic
Importance of National Defense and Security requires Government approval for certain transactions
involving foreign investors if (i) the Russian company is engaged in an activity of strategic
importance to the country’s defense and national security and (ii) the foreign investor would control
either the company or rights to natural resource deposits having federal importance. Ibid.
919 China strengthened its review system in August 2006 by announcing the Provisions on Merger and
Acquisition of Domestic Enterprises by Foreign Investors. Under this, a new screening mechanism
was developed which was further enhanced in a five-year plan of National Development adopted in
November of the same year. Besides this it also enacted an anti- monopoly law in August 2008. Ibid.
920 In India, the Government recently introduced investment policy measures that include a
requirement of prior approval for the transfer of ownership or control from resident Indian citizens to
non-resident entities in specific sectors, including air transport services, banking, insurance and
telecommunications. Ibid.



286

In Malaysia, the MIDA is empowered to review and approve all foreign and

domestic investments as a means for the Government to evaluate, whether the

proposed investment meets the economic goals; potential impact on the local

economy; criteria for the different incentives acquirable in specific regions and

sectors.921 It evaluates the following applications for projects in the manufacturing

and services sectors:

a) manufacturing licenses;

b) tax incentives;

c) expatriate posts;

d) duty exemptions on raw materials and components;

e) duty exemptions on machinery and equipment for the agricultural sector and

selected services sector.

Besides, MIDA is accountable to issue a ‘Confirmation Letter’ on the status of the

applicant before seeking the permission from the Royal Malaysian Customs

Department to claim any import duty exemption on machinery, equipment, spare

parts, consumables, prime movers and container trailers for manufacturers in the

principal customs area (PCA).922 The MIDA 1965 allows FDI only in the

manufacturing and service sectors; but lacks any specific provision, which could

empower the Authority to prohibit or restrict any FDI proposal at the entry-level.923

Malaysia through the Organization for Economic Cooperation and Development

(OECD) conducted an investment policy review in 2013. Although the review

921 Azman Mahmud, “Promoted Activities,” Mida.gov.my, accessed January 2, 2019,
http://www.mida.gov.my/home/promoted-activities-and-products-for-manufacturing-sector/posts/.
922 Sundor Raja, “Malaysia Investment Performance Report 2018,” Mida.gov.my, accessed October
13, 2019,
https://www.mida.gov.my/home/administrator/system_files/modules/photo/uploads/20190315105335
_MIDA%20IPR%202018.pdf.
923 Azman Mahmud, “General Guidelines,” Mida.gov.my, accessed January 1, 2019,
http://www.mida.gov.my/home/general-guidelines-&-facilities/posts/.

http://www.mida.gov.my/home/promoted-activities-and-products-for-manufacturing-sector/posts/
http://www.mida.gov.my/home/general-guidelines-&-facilities/posts/
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underscored the generally positive direction of economic reforms and efforts at

liberalisation, the recommendations emphasized the need for stronger intellectual

property protections; greater service sector liberalisation; enhanced guidance and

support from the MIDA; and continued corporate governance reforms.924 The

Malaysian Government values foreign investment as a powerful force for the

continued economic development of the country; but is hampered by restrictions in

some sectors and at times burdensome regulatory regime.925

In 2018, Malaysia was in a rise in several global rankings. For examples, in

Bloomberg's Emerging Market Scorecard, Malaysia carried its lead from 2017 and

clinched the top spot in a line-up of 20 other emerging market peers. According to

the World Bank Group's Doing Business 2020 report, Malaysia ranked 12 among

190 economies in the world.926 In the World Economic Forum’s (WEF) 2018 Global

Competitiveness Report (GCR), Malaysia ranked to the 25th place out of 140

countries, with a score of 74.4.927 Also, Malaysia was the only Southeast Asian

country, which registered an improvement of two notches in the Switzerland-based

Institute for Management Development’s (IMD) World Competitiveness annual

rankings in 2020.928

To adopt international regulatory best practices, six business reforms were carried

out in the areas of starting a business, getting electricity, dealing with construction

924 Clayton Hays, Malaysia Investment Climate Statement 2015 (U.S. Department of State, 2015), 4.
925 La Porta et al., Investor Protection: Origins, Consequences, Reform (Cambridge, 2017), 6.
926 The World Bank, Doing Business Report 2020, accessed March 2, 2021,
https://www.doingbusiness.org/en/rankings.
927 World Economic Forum, The Global Competitiveness Report 2018, accessed March 2, 2021,
https://www.weforum.org/reports/the-global-competitveness-report-2018.
928 Institute for Management Development (IMD), World Competitiveness Annual Rankings 2020,
accessed March 2, 2021, https://www.imd.org/wcc/world-competitiveness-center-rankings/world-
competitiveness-ranking-2020/.
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permits, trading across borders, resolving insolvency and registering property.

However, as per ‘Doing Business Report 2017’, Malaysia made starting a business

more difficult by requiring that companies with annual revenue of more than

MYR500,000 register as a Goods and services tax (GST) payer.929 Also, according to

the ‘Doing Business Report 2020’ Malaysia ranked 126 among 190 economies in the

world for ‘Starting a Business’, which indicates that measures need to be taken by

MIDA in this regard.930

Foreign investments are subject to an approval process and the imposition of equity

conditions. Their precise details, level of scrutiny and degree of enforcement has

depended upon the nature of investment and the particular sector. These equity

conditions, strictly speaking, are no more than administrative guidance and do not

have the force of law.931 But previously, the Malaysian Courts has voided contracts

of foreign investors for non-compliance on grounds of ‘public policy’; along with the

statutory-based licensing system conferring an absolute discretion on the Minister to

refuse and revoke licences; as well as to add whatever conditions ‘they think fit’,

gives them quasi-legal status.932 Moreover, the Government of Malaysia is criticised

for the lack of transparency and making decisions in favour of businesses and

individuals, who has close relations with superior officials.933

929 The World Bank, Doing Business Report 2020, accessed March 3, 2021, www.doingbusiness.org.
930 Ibid.
931 Ho Kok Cheong Sdn Bhd & Anor v Lim Kat Hong [1979] 2 MLJ 224; Thong Foo Ching & Others
v Shigenori [1998] 4 MLJ 595.
932 Sections 2-3 of the MFA 1969; see also, David Hey v New York Ann Realty Sdn Bhd [1985] 1 MLJ
167.
933 Yvonne Tan, “Malaysia Issues Licences to Five Foreign Banks,” The Star, June 1, 2019,
https://www.thestar.com.my/business/business-news/2010/06/18/bank-negara-issues-5-new-
commercial-banking-licences-to-foreign-banks.
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It has been reported about delays in the Malaysian Government’s review process and

lack of transparency in Government decision-making.934 Transparency is a core

principle of high-quality decision-making. Transparency supports the wise use of

limited development funds, from planning investments to measuring the results. As

stated by one of Malaysia’s renowned economists, Tan Sri Dr. Sulaiman Mahbob,

“good governance and transparency are keys to propelling Malaysia’s economy to a

higher level”, which refers to the lack of good governance and transparency in

Malaysia; as well as the increasing convergence of interests between political

masters and local businessmen or entrepreneurs, were not healthy for the country’s

economy.935

One of the examples of lack of transparency can be seen on the issue that involves

the Federal Land Development Authority (FELDA).936 FELDA is tottering under a

monstrous RM8 billion debt after the purchase of Grand Plaza Kensington for

RM220 million. This is an example of poor management, bad investment decision

and loophole in governance. Among the challenges in implementing transparency in

decision making are:

a) Malaysia is not proactively publishing whom public officials meet, reasons

justifying their decisions, nor records created regarding policy and

legislation; and

b) to maintain good governance.937

934 Clayton Hays, Malaysia Investment Climate Statement (U.S. Department of State, 2015), 8.
935 Sulaiman Mahbob, “Good Governance, Transparency Vital for Malaysia's Economy,” The
Star, October 14, 2019,
https://www.thestar.com.my/business/business-news/2014/01/08/economist-says-good-
governance-transparency-vital-for-economy.
936 Faizia Ismail, “Felda's Black Mark: ‘Poor Governance’,” New Straits Time, October 14, 2019,
https://www.nst.com.my/news/exclusive/2018/12/436668/feldas-black-mark-poor-
governance.
937 Ibid.
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According to Transparency International (TI), lack of transparency can lead to

corruption. This includes a lack of transparency in decision-making. By not having

good governance, it will allow corruption to occur. The Government can take steps to

remedy the issue by implementing policies to ensure the transparency in decision-

making and speed up the review process without any delay. To fully address these

challenges, the Government needs to integrate anti-corruption measures in all spheres.

Accordingly, TI advocates stricter implementation of the UN Convention against

Corruption, the only global initiative that provides a framework to eradicating

corruption.938

Furthermore, foreign investors continuously criticising the lack of transparency in the

decision-making process of the Government. Bureaucratic and regulatory burdens

largely support the ‘grabbing-hand’ theory, which asserts that politicians and

bureaucrats exploit rent-seeking opportunities. Undeniably, the elements of

transparency and accountability are the vanguard for an efficient regulatory

framework.939 Therefore, the MIDA need to emphasise the followings:

a) a consultative process for reviewing, changing or modifying established rules;

b) a systematic openness of the rules governing the regulation of the economic

activity in question;

c) the periodic evaluation of the effectiveness of the regulatory programme; and

d) the accountability of those in authority in the public service and the

Cabinet.940

It is to be note that Foreign investments in services, whether in fully liberalised or

controlled sub-sectors, remain subject to review and approval by ministries and

938 Transparency International, What is Corruption?, accessed October 14, 2019,
https://www.transparency.org/what-is-corruption.
939 William A. Nielson, Regulation: An Introduction to Legal Sources, Administrative Models and
Compliance Design (Longman, 2016), 78-84.
940 Ibid.



291

agencies with jurisdiction over the relevant sectors. A key function of this review and

approval process is to determine whether proposed investments meet the

Government’s qualifications for the various incentives in place to promote economic

development goals. Nevertheless, the Ministerial Functions Act 1969 (MFA 1969)

grants relevant ministries broad discretionary powers over the approval of specific

investment projects.

Investors in industries targeted by the Malaysian Government often can negotiate

favourable terms with ministries, or other bodies, regulating the specific industry.

This can include assistance in navigating a complex web of regulations and policies,

some of which can be waived on a case-by-case basis. Foreign investors in non-

targeted industries tend to receive less Government assistance in obtaining the

necessary approvals from the various regulatory bodies and therefore can face greater

bureaucratic obstacles.941

The swiftly developing worldwide manufacturing landscape calls for manufacturing

firms to re-evaluate their current strategies and approaches to remain competitive and

relevant. In this regard, the National Policy on Industry 4.0 (NPI 4.0) outlines 13

broad strategies for Malaysia to embark on a journey that will transform its

manufacturing industry landscape over the next decade.942 However, the strategies

and action plans outlined in this Policy require collaborative efforts across multiple

stakeholders and organisations. To accelerate or improve the intended outcome of

these actions, several factors must be taken into consideration to identify the most

941 William A. Nielson, Regulation: An Introduction to Legal Sources, Administrative Models and
Compliance Design (Longman, 2016), 78-84.
942 Sundor Raja, “The Malaysian Investment Performance Report 2018,” Mida.gov.my, accessed
August 27, 2019,
http://www.mida.gov.my/home/administrator/system_files/modules/photo/uploads/20190315105335_
MIDA%20IPR%202018.pdf.

http://www.mida.gov.my/home/administrator/system_files/modules/photo/uploads/20190315105335_MIDA%20IPR%202018.pdf
http://www.mida.gov.my/home/administrator/system_files/modules/photo/uploads/20190315105335_MIDA%20IPR%202018.pdf
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efficient and effective implementation approach. For instance, the availability of

capital and incentives from the beginning ensures that NPI 4.0 programmes have a

solid start in Malaysia. Funding and incentives should be directed towards both R&D

and adoption of these technologies in the manufacturing process.943

In July 2013, the Malaysian Government initiated a National Policy on Development

and Implementation of Regulations (NPDIR).944 Under this policy, the Federal

government embarked on a comprehensive approach to minimise redundancies in the

country’s regulatory framework. The main components of the policy have been: (a) a

regulatory impact assessment (a cost-benefit analysis of all newly proposed

regulations); and (b) the creation of a regulations guide, Pasukan Petugas Khas

Pemudahcara Perniagaan (PEMUDAH) to aid civil society organisations and

businesses in understanding regulatory requirements affecting their organisations’

activities.945 Despite this effort to make the Government more accountable for its

rules and to make the process more inclusive; many foreign investors continue to

criticize the lack of transparency in Government decision-making.

Moreover, the implementation of rules on Government procurement contracts is a

recurring concern. Non-Malaysian pharmaceutical companies claim to have lost bids

against Bumiputera-owned companies despite offering more effective medicines at a

lower cost. An example that adds to the suspicions of an informal set of rules relates

to a contract for providing medical devices to public hospitals. In October 2014, a

group of Malaysian medical device manufacturers launched a public relations

943 Ibid.
944 Ali Hamsa, National Policy on Development and Implementation of Regulations (Malaysia
Productivity Corporation, 2013), 3.
945 PEMUDAH is similar to the role MIDA plays for prospective investors. See Pemudah, About,
accessed October 24, 2019, http://www.mpc.gov.my/pemudah/.

http://www.mpc.gov.my/pemudah/
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campaign with the intent of reversing a Ministry of Health contract awarded earlier

in the year. The company that won the contract was started by a former senior-level

Ministry of Health official, and was alleged to be merely a front company for

foreign-produced medical devices. The ministry began an investigation but has not

made public either its findings or information about the contract awardee.946

Therefore, the Government can adopt the recommended solutions issued by Access

Info Europe to rectify this issue.947 Among the measures are:

a) transparency applies to all (all public bodies which bear responsibility for

decision making should fall under the scope of the access to information

laws);

b) create records (public authorities have a duty to document information around

decision-making processes that is essential to ensure public participation and

scrutiny, as well as for the historical record);

c) improve proactive publication requirements (public authorities and

representatives should be obliged to keep records and proactively publish

information, such as their agendas, minutes of meetings, third-party

documents and information justifying decisions taken);

d) reduce the time taken to make information publicly available (prompt

responses to requests are essential to facilitate potential participation in

decision-making processes. This also counts when responding to appeals and

reviews);

e) apply exceptions narrowly to information related to decision making

(exceptions should always be applied narrowly and always taking into

account any overriding public interest in full or partial disclosure of

information).

946 Clayton Hays, FDI Report on Malaysia: U. S. Department of State (Bureau of Economic and
Business Affairs), https://www.state.gov/e/eb/rls/othr/ics/2016/eap/254293.htm#5performance.
947 Helen Darbishire, Defending and Promoting the Right of Access to Information in Europe (Access
Info Europe), https://www.access-info.org.

https://www.state.gov/e/eb/rls/othr/ics/2016/eap/254293.htm
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From the above discussions, it can be recommended that as a primary reviewing and

approving authority, the MIDA must ensure that any FDI proposal meets all criteria

or requirements; as well as must consider sovereignty, national interest and security,

economic goals and potential impact on the local economy. The MIDA should take

necessary measures in the area of starting any business to improve rankings in the

‘Doing Business’. More measures should to taken to reduce delays in the

Government’s authorisation and review process, which must be transparent; as well

as bureaucratic obstacles should be removed.

The Government must ensure proper implementation of the National Policy on

Development and Implementation of Regulations (NPDIR) to make the

Governmental body more accountable for its rules and to make the process more

inclusive. The Government can follow European Union’s FDI screening framework

as the reference point, which will likely to improve the screening process. The

framework is a very organized structure, especially on maintaining security and

public order for foreign investment and benefit of the country.

The MIDA needs to take necessary steps regarding political stability, consistent FDI

policies, efficient public administration and high quality support services. To be

sufficient, there is a need for greater collaborative efforts between the various

Government agencies and the private sector in creating a much more investor-

friendly and smoothly functioning business environment.948 The MIDA should

present a new posture that it plays a key role as a facilitator for economic

development and generation of growth. It must not act purely as administrators who

948 Cheah C. Sooi, “MIDA Comes of Age,” Malaysian Business (2018): 17.
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display power when dispensing services as though it is doing a favour to the

businessmen in their quest for profits.949

Moreover, good governance and transparency are keys to propelling Malaysia’s

economy to a higher level.950 Therefore, stricter implementation of the UN

Convention against Corruption is necessary to eradicating corruption. The

Government can take steps to remedy the issue by implementing policies to ensure

the transparency in decision-making and speed up the review process without any

delay. To fully address these challenges, the Government needs to integrate anti-

corruption measures in all spheres. In this regard, the Government should adopt the

recommended solutions issued by Access Info Europe.

5.7 Screening of FDI in Malaysia from the Perspective of the Participants

In this study, the discussions will be based on research question number three and

opinions received from participants. In this relation, four participants were

interviewed and their responses centred on the followings: delay, review,

transparency, and screening process. This can be seen below:

5.7.1 Delays in Review Process and Transparency in Decision-making

In this regard, the participants were asked on how to overcome situations, such as

delays in the Government’s review process and lack of transparency in decision-

making. To answer the question, Participant 7 suggested:951

The Government can take steps to remedy the issue by

implementing policies to ensure the transparency in decision-

making and speed up the review process without any delay. To fully

949 Ibid.
950 Cheah C. Sooi, “MIDA Comes of Age,” Malaysian Business (2018): 17.
951 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
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address these challenges, the Government needs to integrate anti-

corruption measures in all spheres.

Participant 8 explained the position of MIDA regarding delays in decision-making as

follows:952

Firstly, MIDA has a very clear client charter. When a company

comes in, MIDA will give them licence within two or four weeks.

For incentives, it is four weeks. ….. But sometimes there is a delay

because of wanting more documents from the company but they

delay to provide us. Sometimes it takes months. MIDA does not

want to close the files immediately. That is always been its policy

because of investment promotions. Secondly, MIDA is also concern

about the implementation of the project. there are representatives

in MIDA from immigration, customs, labour, machinery, and

telecommunication departments. The idea is to provide better

service in the major areas, but there may be a delay because of the

number of applications it receives in a year.

Participant 9 opined:953

Typical symptoms of lack of transparency are sub-optimization,

duplicate work, bad decision-making and inability to innovate.

These things do not just impact the bottom line results negatively,

they also hamper an organisation's ability to compete and survive

in the long haul. In recent years, there are many allegations

against the Government organisation; lack of transparency is one

of them. It should be tackled properly if not public acceptance of

any decision will be in question. So, this situation can be improved

by being honest in any decision-making and must be for the benefit

of the country.

952 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
953 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
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Participant 10 commented on:954

Reviewing the process and identifying the source of the problem.

Related policy and regulation to conform on the transparency in

decision making.

From the above, it can be asserted that all participants opined about the delays in the

Government’s review process and lack of transparency in decision-making. Lack of

transparency has negative effects, such as duplicate work, sub-optimization, inability

to innovate, bad decision-making and so on. To overcome these situations, the

Government needs to take proper initiative to speed up the review process and

appropriate implementation of policies to ensure transparency in decision-making.

5.7.2 Improvements of FDI Screening Process

Participants were asked on how to improve the FDI screening process. In this regard,

Participant 7 opined:955

By taking the EU’s FDI screening framework as the reference

point, this will likely improve the screening process for Asia and

even Malaysia. The framework is a much organised structure,

especially on maintaining security and public order for foreign

investment and benefit of the country.

Participant 8 explained the position of MIDA regarding screening of any FDI as

follows:956

There is a very good and proper screening process as far as MIDA

is a concern. MIDA has overseas centres, if there is any doubt;

officials visit the project, interview the parties, sometimes collect

954 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
955 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
956 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
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news or views from other parties like embassy or consultancy

company to find out. ….. The report that is presented in the

Committee, sometimes it takes hours to approve. The overseas

centres are its backbone to see whether or not whatever foreign

investors are saying, are true or not. …..MIDA also check financial

report, performance report and so on.

However, MIDA always need to improvise or improve itself. A country like

Singapore, they always rank number one in ‘Doing Business’ because they are a city-

state, they can make their decision fast. In Malaysia, it is a bit difficult. It has States

that to be deal with, implementations come under the MIDA, so there are lots of

things to deal with. However, unlike any other investment promotion agencies,

MIDA goes to the investors to invite investment but can rank better if the

implementation is improved. The approval process may be streamlined further, may

be time-line taken to approval process can be shortened, make it more transparent for

companies to view the status or what stage is the application (online). So, there are a

lot of measures that can be taken to further improvement.

Participant 9 opined:957

MIDA as an administrative agency should ensure that the foreign

investor brings tangible benefits to Malaysia. It should have regard

to the impact of the FDI on the domestic economy and must ensure

that local entrepreneurs are not affected by the entry of powerful

MNCs into an industrial sector.

Participant 10 did not comment on the issue.958

957 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
958 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
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From the above, it can be concluded that the MIDA requires improvements in FDI

screening process. The participant from MIDA accepted that the approval process of

FDI needs to be improved to rank well in ‘Doing Business’. He also mentioned

about-facing difficulty for being a Federal state. Any new measures must ensure that

FDI brings tangible benefits into Malaysia, national interests and domestic

businesses are protected against the MNEs. In such a case, guidelines can be taken

from the EU’s FDI screening framework.

5.8 FDI and Environment: Laws and Regulations of Malaysia

Foreign investors are mainly concerned to maximise their profit and takes less care

about the degradation of the environment, for example, dumping of hazardous waste

by Asia Rare Earths, which is a subsidiary of Mitsubishi in Malaysia.959 During the

last decade, projects such as Kuala Lumpur Outer Ring Road, Bakun Dam, Forest

Plantation Development, Pan Borneo Highway, Empire Residence Development

created controversies and completed with the sacrificing the natural forest.960

During the screening of investment, the relevant authority studies the impact of the

FDI on the environment before permitting entry of the FDI. The authority will refuse

permission if there is a serious impact on the environment but it is claimed that the

Malaysian environmental standards are not higher than many developed countries.961

When the protection of the environment and FDI definitely clashes with each other,

it is also challenging to find out whether the motive behind of the interference is a

959 Hidir Reduan, “New Law Being Prepared to Deal with New Environmental Complexity,” The
Straits Times, January 18, 2019,
https://www.nst.com.my/news/nation/2017/11/301179/new-law-being-prepared-deal-new-
environmental-complexity-doe.
960 Howard Frumkin, Environmental Health: From Global to Local (John Wiley and Sons, 2016), 87-
95.
961 Maizatun Mustafa et al., “Progression of Policies and Laws Towards Addressing Climate Change
and Sustainability Issues: Recent Initiatives from Malaysia,” Human and Environmental Security in
the Era of Global Risks (2019): 133-147.

https://www.nst.com.my/news/nation/2017/11/301179/new-law-being-prepared-deal-new-environmental-complexity-doe
https://www.nst.com.my/news/nation/2017/11/301179/new-law-being-prepared-deal-new-environmental-complexity-doe
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concern for the environment; or the interference is a protective measure designed to

keep foreigners out of the economy.962

At present, there is a major concern about the environmental effects and performance

of FDI in many host states like Malaysia. Due to the growing tendency towards the

utilisation of foreign investment, the economical activities of MNEs are the main

contributors to multiply it.963 In recent years, there have been several disastrous

incidents caused by the MNEs in developing host states, where they frequently treat

as ‘pollution heavens’. For example, in 1984 the subsidiary of the U.S. chemical

giant Union Carbide caused the Bhopal gas tragedy, where more than 5,000 people

died, more than 500,000 were injured, and was responsible for other human and

environmental disasters.964

Nowadays, protecting the environment is a huge concern for sustainable

development of Malaysia; and due to negative impacts of FDI by the MNEs, the

Malaysian state agency should include it as an entry condition. The Malaysian

Government has every right to interfere, cancel or withdraw any FDI to protect the

environment. In developed states like the U.K., U.S.A. or Australia, greater

importance is given on the outcome of the MNEs activity on the environment, which

962 Metalclad v Mexico (2000) 5 ICSID Reports 209; Santa Elena v Costa Rica (2000) 39 ILM 317;
Tecmed v Mexico (2006) 10 ICSID Reports 54; S. D. Myers v Canada (2000) 40 ILM 1408.
963 In 1969, the world had about 7,000 transnational corporations. In 1992 there were more than
37,000 TNCs and about 200,000 foreign affiliates, and in 1996 this figure rose to more than 44,500,
which controlled more than 270,000 subsidiaries. In 2000 there were more than 62,000 TNCs and
820,000 foreign subsidiaries, and in 2008 the number of transnational corporations in the world
amounted to 82,000, which controlled 810,000 subsidiaries. See UNCTAD, World Investment Report,
Transnational Corporations Employment and Workplace (1994) 15-17, accessed October 15, 2019,
unctad.org/en/Docs/wir94ove.en.pdf; UNCTAD, World Investment Report, Transnational
Corporations, Agricultural Production and Development (2009) 17, accessed October 15, 2019,
unctad.org/en/Docs/Wir2009_en.pdf.
964 Ved P. Nanda, “Export of Hazardous Waste and Hazardous Technology: A Challenge for
International Environmental Law,” Denver Journal of International Law and Policy (1988): 155, 165-
70.
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is irreversible. For instance, due to potential environmental degradation, even after

starting the operation, an FDI agreement or project could be canceled, which

outweighs the benefits of the projects.965

In Dillingham-Moore v Murphyores966 case, there was a conflict regarding sand

mining on Fraser Island, which was near to Australia’s Great Barrier Reef. At first,

the Australian Government provided a contract to U.S.A. Company to mine sand; but

terminated this concession after receiving an environmental impact study report,

which showed that there was a significant harmful effect of sand mining on the

environment of the Fraser Island. Even though, the U.S.A. Company protested

against the decision of the Australian Government, the High Court of Australia

upheld the validity of the Australian Government. Therefore, it can be asserted that

the host country (i.e. Malaysia) has every authority to withdraw or even cancel FDI

agreements, or investment projects to protect the environment from degradation.967

The MNEs sometimes import hazardous substance or technology into the developing

and least-developed host states, which is already banned or out-dated in their home

state. As a result, in recent years, there is a greater concern amongst the host states to

include environmental requirement as an entry condition of FDI. In doing so, it

should be introduced or included in the FDI related legal or regulatory framework in

Malaysia to ensure the legal obligation of foreign investors to protect the

environment.

965 Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Cambridge
University Press, 2017), 109.
966 (1979) 136 CLR 1.
967 International Bank of Washing v OPIC (1972) 11 ILM 1216.
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Moreover, the impact of FDI on the issues related to the environment has been paid

more attention both at micro and macro levels. At the microscopic level, the

phenomenon of firms attracting FDI regardless of the cost of the environment has

attracted broader attention. From the macro perspective, it has raised concerns among

Governments and the international community about whether the entrance of FDI

will deteriorate the ecological environment of host countries.

Furthermore, after granting permission of entry, if the authority interferes with the

operation of business to protect the environment, then it becomes more problematic;

because the authority must have the principle behind it, and also the weight of

rhetoric to support such interference.968 The Environmental Quality Act 1974 (EQA

1974) seems not adequate in dealing with these complex and new environmental

issues; as well as, it lacks any specific provision regarding sustainable

development.969 Moreover, apart from Malaysia-Germany BIT, other BITs signed by

Malaysia lacks any specific reference to environmental protection.970

Malaysia’s dynamic economic and social growths for several decades have led to an

increase in pollutant emissions to the air and gave rise to health, environmental and

other issues. To maintain a higher standard in terms of environmental quality, the

current legal framework needs some changes. According to the former Minister of

Energy, Science, Technology, Environment and Climate Change, Yeo Bee Yin, she

stated that “the Government aims to replace the EQA 1974 with a new Act, which

968Methanex v United States (2005) 44 ILM 1345.
969 Abdull H. Embong, Environmental Justice in Malaysia: Issues and Challenges (2nd National
Seminar on Environmental Justice, 2015),
https://www.ajne.org/sites/default/files/document/speeches/7100/speech_environmental_justice_in_m
alaysia_-_issues_challenges.pdf.
970 Malaysia signed BITs are available at UNCTAD, BITs, accessed December 14, 2018,
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127#iiaInnerMenu.

https://www.ajne.org/sites/default/files/document/speeches/7100/speech_environmental_justice_in_malaysia_-_issues_challenges.pdf.
https://www.ajne.org/sites/default/files/document/speeches/7100/speech_environmental_justice_in_malaysia_-_issues_challenges.pdf.
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127
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would see greater enforcement powers as well as stiffer punishments meted out to

those who pollute the environment”. She also added that the new Act would focus on

boosting enforcement action and legislative powers.971 Besides, Singapore ranks 3rd

in Environmental Regulatory Regime Index; and has provided an extra-territorial

liability jurisdiction enabling it to take action against companies or entities that cause

pollution from abroad.972 Following Singapore, the proposed new Environmental Act

should have this provision to protect the environment for future generation.

5.9 Environmental Protection in Malaysia from the Perspective of the
Participants

In this study, the discussions will be based on the research question number three and

the response received from the participants. Concerning this, opinions received from

the informants centred the followings: FDI and environmental protection; and the

Environmental Quality Act 1974. This can be seen below:

5.9.1 Interference with FDI and Environmental Protection

There is a certain clash between the protection of FDI and the environment.

Sometimes it is difficult to determine whether the interference is a protective

measure designed to keep foreigners out of the economy; or whether the motive

behind the interference is a concern for the environment. In this regard, the

participants were asked about their opinion on how to tackle this problem. To answer

this question, Participant 7 suggested as follows:973

To tackle the inconsistency between FDI and environmental

protection, these are the possible solutions that may overcome the

971 Esther Landau, “New Act Needed to Replace Environmental Quality Act 1974,” The New Straits
Time, October 15, 2019, https://www.nst.com.my/news/nation/2019/05/484931/yeo-new-act-needed-
replace-environmental-quality-act-1974.
972 Mark T. Angelis, EPI Report 2018 (Environmental Performance Index, 2018),
https://epi.envirocenter.yale.edu/2018/report/category/hlt.
973 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.

https://www.nst.com.my/authors/esther-landau
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problem: (a) increased business responsibility is necessary for the

transition to sustainability; (b) international economic agreements

must not undermine environmental laws; (c) new international

regulation is needed to promote sustainable investment flows.

Participant 8 explained the position of MIDA regarding tackling any clash between

FDI and environmental protection:974

As far as MIDA is a concern, it makes sure due diligence because it

wants the project to comes in. If it is a chemical or petrochemical

project, which may affect the environment, it is very concerned.

MIDA ask them to do an EIA or assessment study. So they must get

consent from the Department of Environment (DoE) before even

MIDA issue any licence. ….. If they want in principle, sometimes

MIDA does provide but with the condition to say that they must get

all the necessary approval from the DoE. Without that, they cannot

operate the plant anyway.

He further commented on:

Now, the case like Linus, where there was an objection from the

public. Then again MIDA does the due diligence, invited experts to

analyse to find out exactly what they are doing, what they are

supposed to do and then it imposes all the necessary conditions.

The Government is trying to help Linus because this is a very

unique project in Malaysia.

Participant 9 opined:975

To reduce any dispute, proper procedures should be followed. If

any MNCs damage the environment, after proper investigation, at

first warning should be given for explanation. Then based on the

974 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
975 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
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response from them, actual compensation can be claimed through

legal procedures.

Participant 10 did not comment on the issue.976

From the above opinions, it can be asserted that to avoid any clash between FDI and

the protection of environment proper procedures should be followed. In this regard,

various measures, such as corporate responsibility should be increased;

environmental laws of the host states must be respected; any new law or policy

should have international standard and must promote environmental protection; legal

procedures must be followed to recover actual compensation from the MNEs. From

the response from MIDA, it appears that it sometimes issues a licence without

receiving any clearance from the DoE; this type of policy should be stopped. Instead,

foreign investors should be required to submit all necessary documents as it is their

responsibilities; and the MIDA must increase monitoring and compliance to check

those documents.

5.9.2 Environmental Quality Act 1974

In this regard, the participants were asked whether any changes are necessary for the

EQA 1974 to maintain a higher standard like many developed countries. Participant

7 commented on:977

By looking at Singapore, a country that is ranked 3rd in the

Environmental Regulatory Regime Index, Singapore has provided

an extra-territorial liability jurisdiction enabling it to take action

against companies or entities that cause pollution from abroad.

The environmental Act should have this provision to become a

better nation in the future.

976 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
977 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
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Participant 8 has this to say:978

The standard that Malaysia has is better than many developed

countries, based on the opinion of investors from EU country (they

said Malaysian standard is higher than their own country) but it

can be checked if it is true or not.

Participant 9 opined:979

At first, this Act should be amended. Environmental laws of the

U.K., Australia, Canada, the U.S.A. could be followed for guidance.

New Act (if amended) should be drafted in such a way that

environment is completely protected from any degradation.

Participant 10 did not comment on the issue.980

From the above, it appears that the participants suggested amending the EQA 1974 in

such a way that it meets all international standards. In such a case, guidelines could

be taken from developed countries. The new Act should also include ‘extra-territorial

liability jurisdiction’ like Singapore to be able to take legal action against the MNEs,

which causes environmental degradation in Malaysia from abroad.

5.10 Laws and Policies of Different Jurisdictions in relation to Screening of
Investment Proposal and Environmental Protection

Foreign direct investment screenings have become a relevant factor for global

transactions in recent years. More and more jurisdictions are introducing or ramping

up their powers for scrutinising FDI, which parties to M&A transactions; and their

advisors need to consider when structuring such deals and planning for completion of

the projects. Recently, the European Union (EU) adopted a regulation setting up a

978 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
979 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
980 P10 (Professor), interviewed by the researcher, Sintok, Malaysia, March 21, 2021.
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framework for the screening of investments from non-EU countries (foreign direct

investment) that may affect security or public order. The purpose of the framework is

to make sure that the EU is better equipped to identify, assess and mitigate potential

risks for national security or public order, while remaining among the world’s most

open investment area.

In recent years, statutory standards are developing in most developing states due to

the international web of environmental regulation in the developed states. In doing so,

an importance is being placed not only on the pre-entry environmental requirements

but also in the regulatory framework for the post-entry operations. In many states, the

environmental issue became a special policy agenda in the FDI legislations. For

instance, the following Table 5.2 shows a list of host countries, which has adopted

FDI governing laws concerning screening of foreign investment and environmental

protection:

Table 5.2
Screening of Investment Proposal and Environmental Protection Factors Covered by
Different Jurisdictions at the Pre-entry Stage981

Factors Countries Statutes
Screening of
investment proposal

Australia Article 25(1A) of the Foreign Acquisition and
Takeovers Act 1975

Canada Sections 6-9 Investment Canada Act 1985
China Article 10 of the Interim Provisions on Mergers

and Acquisitions of Domestic Enterprises by
Foreign Investors 2006

Japan Article 10-15 of the Foreign Exchange and
Foreign Trade Act 2005

Russia Article 10 of the Procedures for Foreign
Investments in Companies of Strategic
Importance of National Defense and Security
2008

Environmental
protection

Australia Part 3 of the Environment Protection and
Biodiversity Conservation Act 1999

981 There are different jurisdictions whose legislations also cover these factors at the pre-entry stage;
due to limitation some of them have been selected as examples.

https://investmentpolicy.unctad.org/investment-laws/laws/221/china-interim-provisions-on-mergers-and-acquisitions-of-domestic-enterprises-by-foreign-investors
https://investmentpolicy.unctad.org/investment-laws/laws/221/china-interim-provisions-on-mergers-and-acquisitions-of-domestic-enterprises-by-foreign-investors
https://investmentpolicy.unctad.org/investment-laws/laws/221/china-interim-provisions-on-mergers-and-acquisitions-of-domestic-enterprises-by-foreign-investors
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China Article 6 of the Environmental Protection Law
of the People's Republic of China 2014

Source: Researcher’s own finding from literature reviews

According to the Foreign Acquisitions and Takeovers Act 1975, the Government

must determine whether proposed foreign acquisitions are consistent with Australia’s

national interest. In February 2008, a new policy was announced for proposed

investments by sovereign investors. It requires the review of applications considering

six specific issues, including the investment’s impact on national security; whether

an investor’s operations are independent from the relevant foreign Government; the

contribution of an investment to the country’s economy and community; and the

investor’s observance of standard of business behaviour.982

In Canada, it is the responsibility of the Minister of Innovation, Science and

Economic Development to administer maximum FDI subject to the Investment

Canada Act 1985 (ICA 1985); and the investments or acquisitions regarding

‘cultural’ businesses fall under the obligation of the Minister of Canadian Heritage.

Under the ICA 1985, there are two interdependent but separate regimes for

assessment: (a) ‘national security reviews’; and (b) ‘net benefit reviews’.983

In China, a new screening mechanism was developed under the Provisions on

Merger and Acquisition of Domestic Enterprises, which was further enhanced in a

982 Article 25(1A) of the Foreign Acquisition and Takeovers Act 1975.
983 Sections 6-9 Investment Canada Act 1985.

Singapore Section 71 of the Environmental Protection
and Management Act 2002

Nigeria Articles 2 of the Nigerian Environmental
Impact Assessment Act 2004

Netherlands Dutch Environmental Management Act (draft)
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five-year plan of National Development.984 Also in August 2008, China enacted an

Anti-monopoly law, and Circular on Security Review System of Merger and

Acquisition by Foreign Investors 2011.

According to the Foreign Exchange and Foreign Trade Act 2005 in Japan, the

Ministry of Finance and the Ministry having jurisdiction over the business must

screen FDI that potentially disturbs the maintenance of public order, impairs national

security, has a significant adverse effect on the smooth management of the Japanese

economy; or hinders the protection of public safety.985

In Russia, the Procedures for Foreign Investments in Companies of Strategic

Importance of National Defence and Security 2008 requires the Government

acceptance for specific transactions involving FDI if (a) the Russian company is

engaged in an activity of strategic importance to the country’s defence and national

security; and (b) foreign investor would control either the company or rights to

natural resource deposits having federal importance.986

To protect the environment, Australia adopted the Environment Protection and

Biodiversity Conservation Act 1999, which aims to protect the environment,

especially matters of national environmental significance, including biodiversity. The

Act establishes a range of processes to help protect and promote the recovery of

984 Article 10 of the Interim Provisions on Mergers and Acquisitions of Domestic Enterprises by
Foreign Investors 2006.
985 Article 10-15 of the Foreign Exchange and Foreign Trade Act 2005.
986 Article 10 of the Procedures for Foreign Investments in Companies of Strategic Importance of
National Defense and Security 2008.

https://investmentpolicy.unctad.org/investment-laws/laws/221/china-interim-provisions-on-mergers-and-acquisitions-of-domestic-enterprises-by-foreign-investors
https://investmentpolicy.unctad.org/investment-laws/laws/221/china-interim-provisions-on-mergers-and-acquisitions-of-domestic-enterprises-by-foreign-investors
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threatened species and ecological communities, and preserve significant places from

decline.987

In China, all units and individuals have obligation to protect the environment.

Citizens are obligated to enhance environmental protection awareness, adopt low-

carbon and energy-saving lifestyle, and conscientiously fulfil the obligation of

environmental protection. Enterprises, public institutions and any other

producer/business operators are required to prevent and reduce environmental

pollution and ecological destruction, and shall bear the liability for their damage

caused by them under the law. Local people’s Governments at various levels are

responsible for the environment quality within areas under their jurisdiction.988

The Environmental Protection and Management Act 2002 of Singapore provide an

extra-territorial liability jurisdiction enabling it to take action against companies or

entities that cause pollution from abroad.989 The Nigerian Environmental Impact

Assessment Act 2004 restricts public or private project without prior consideration of

the environmental impact. The Act states that “where the extent, nature or location of

a proposed project or activity is such that it is likely to significantly affect the

environment, its environmental impact assessment shall be undertaken following the

provisions of this Act”.990

In Netherlands, the primary source of environmental law is the Dutch Environmental

Management Act (EMA), where almost all-national legislation on the environment is

incorporated into this drafted Act. The Act stipulates the tools to be used in

987 Part 3 of the Environment Protection and Biodiversity Conservation Act 1999.
988 Article 6 of the Environmental Protection Law of the People’s Republic of China 2014.
989 Section 71 of the Environmental Protection and Management Act 2002.
990 Articles 2 of the Nigerian Environmental Impact Assessment Act 2004.
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environmental management including environmental plans; environmental quality

criteria for emissions and discharges of harmful substances; and environmental

impact assessment. This Act sets out an integrated approach to environmental

management in the Netherlands and provides the legal framework by defining the

roles of national, provincial or regional, and municipal Government.991

From the above discussions, it appears that the host countries such as Canada,

Australia, Russia, Japan and China have adopted FDI laws concerning screening of

FDI. As mentioned-above, Australia applies ‘national interest’ test; Canada has ‘net

benefit reviews’; China is concerned about National Development; Japan applies

‘national security’ test and in Russia, the Government has direct control on FDI

proposal. Moreover, Australia, China, Singapore, Nigeria and Netherlands have

stronger environmental laws.

For instances, Australian environmental law aims to protect the environment at any

cost; in China, citizens are also required to protect the environment. Singapore

provides an extra-territorial liability jurisdiction enabling it to take action against

companies or entities that cause pollution from abroad, which is missing from the

Bangladesh and Malaysian environmental laws. Therefore, both Bangladesh and

Malaysia could follow these countries regulation to enhance the existing legal

framework concerning FDI screening and environment.

991 Government of the Netherlands, Environmental Management Act, Government.nl, accessed
October 25, 2019, https://www.Government.nl/topics/environment/roles-and-responsibilities-of-
central-Government/environmental-management-act.

https://www.government.nl/topics/environment/roles-and-responsibilities-of-central-government/environmental-management-act
https://www.government.nl/topics/environment/roles-and-responsibilities-of-central-government/environmental-management-act
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5.11 The BITs and TIPs of Bangladesh and Malaysia: A Comparison

The below Table 5.3 shows the comparison between Bangladesh and Malaysian

BITs about screening of FDI and environmental protection:

Table 5.3
Screening of Investment Proposal and Environmental Protection - Comparison
Between Bangladesh and Malaysian BITs with Other (same) Countries

Country
Signing date & present
status

Screening
of FDI

Environmental
protection FDI protection

BD ML BD ML BD ML BD ML

BD-ML 20/10/1994 20/10/1994 N N N N MFN
FET

MFN,
FETIn force In force

Austria
22/12/2000 12/4/1985

N N N N
NT
MFN
FET

MFN,
FETIn force In force

Belgium-
Luxembourg
Economic
Union

22/5/1981 22/11/1979
N N N N MFN

FET
MFN,
FETIn force In force

Denmark
5/11/2009 6/1/1992

N N Y N
NT
MFN
FET

NT,
MFN,
FETIn force In force

Germany
6/5/1981 22/12/1960

N N N Y
NT
MFN
FET

NT,
MFNIn force In force

India
9/2/2009 3/8/1995

N N N N
NT
MFN
FET

NT,
MFN,
FET

In force Terminated
(24/03/2021)

Korea
21/6/1999 11/4/1988

N N N N
NT,
MFN,
FET

NT,
MFN,
FETSigned In force

Netherlands
1/11/1994 15/6/1971

N N N N
NT,
MFN,
FET

NT,
MFN,
FETIn force In force

Romania 13/3/1987 25/6/1996 N N N N MFN MFN,
FETIn force In force

Switzerland
14/10/2000 1/3/1978

N N N N
NT,
MFN,
FET

NT,
MFN,
FETIn force In force

Turkey
12/4/2012 25/2/1998

N N Y N
NT,
MFN,
FET

MFN,
FETSigned In force

The U.A.E.
17/1/2011 11/10/1991

N N Y N
NT,
MFN,
FET

NT,
MFN,
FETSigned In force

The U.K.
19/6/1980 21/5/1981

N N N N
NT,
MFN,
FET

NT,
MFN,
FETIn force In force

Uzbekistan 18/7/2000 6/10/1997 N N N N FET MFN,
FETIn force In force

Vietnam 1/5/2005 21/1/1992 N N N N MFN,
FET

MFN,
FETSigned In force
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BD=Bangladesh, ML=Malaysia, Y=Yes, N=No, FET=Fair and equitable treatment,
MFN=Most-favoured nation treatment, NT=National treatment

Source: UNCTAD website

From the above Table 5.3, it appears that none of the Bangladesh and Malaysian

BITs has any provision regarding screening of FDI. In relation to environment, apart

from Bangladesh-Denmark BIT, Bangladesh-Turkey BIT, Bangladesh-U.A.E. BIT

and Malaysia-Germany BIT, other BITs do not impose any legal obligation on

foreign investors to refrain from environmental degradation.992 All BITs mainly

cover dispute settlement mechanism and all of them have specific provisions for fair

and equitable treatment; full and adequate protection and security; national treatment;

most-favoured-nation treatment; compensation for expropriation and nationalisation;

as well as other benefits for foreign investors.993

Table 5.4 below shows the comparison between Bangladesh and Malaysian TIPs in

relation to screening of FDI and environmental protection:

Table 5.4
Screening of Investment Proposal and Environmental Protection - Comparison
Between Bangladesh and Malaysian TIPs with Different Countries or Regions
Country/
Region

Signing date & present
status

Screening
of FDI

Environmental
protection

FDI protection

BD ML BD ML BD ML BD ML
BD-OIC994 23/09/1986

In force
--- N --- N --- NT,

MFN
---

BD-SAFTA995 11/04/1993
In force

--- N --- Y --- NT ---

BD-APTA996 15/12/2009
In force

--- N --- Y --- --- ---

BD-ECCA997 22/05/2000 N Y NT,

992 Bangladesh signed BITs and TIPs are available at UNCTAD, BITs, accessed December 14, 2018,
https://investmentpolicyhub.unctad.org/IIA/CountryBits/127#iiaInnerMenu.
993 For examples, Bangladesh-Korea BIT, Malaysia-Netherlands BIT and so on. Bangladesh and
Malaysia signed BITs are available at UNCTAD, BITs, accessed July 21, 2019,
https://investmentpolicyhubold.unctad.org/IIA/IiasByCountry#iiaInnerMenu.
994 Bangladesh-Organisation of the Islamic Conference (OIC) Investment Agreement.
995 Bangladesh-Agreement on South Asian Free Trade Area (SAFTA).
996 Bangladesh-Asia Pacific Trade Agreement (APTA).
997 Bangladesh-European Community Cooperation Agreement (ECCA).

https://investmentpolicyhub.unctad.org/IIA/CountryBits/127
https://investmentpolicyhubold.unctad.org/IIA/IiasByCountry
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In force --- --- --- MFN,
FET

---

ML-OIC998 --- 23/09/1986
In force

--- N --- N --- NT,
MFN

ASEAN (ML)-
EUCA999 ---

07/03/1980
In force ---

N
---

N
---

MFN,
FET

ASEAN (ML)-
India1000 ---

12/11/2014
In force ---

N
---

Y
---

NT,
FET

ML-
Australia1001 ---

22/05/2012
In force ---

N
---

Y
---

NT,
MFN,
FET

ML-India1002 --- 18/02/2011
In force

--- N --- Y --- NT,
MFN,
FET

ML-TPP1003
---

08/03/2018
In force ---

N
---

Y
---

NT,
MFN,
FET

ML-ASEAN1004

---
26/02/2009
In force ---

N
---

Y
---

NT,
MFN,
FET

ASEAN (ML)-
China1005 ---

15/08/2009
In force ---

N
---

Y
---

NT,
MFN,
FET

ASEAN (ML)-
Korea1006 ---

02/06/2009
In force ---

N
---

Y
---

NT,
MFN,
FET

ML-Chile1007 --- 13/05/2010
In force

--- N --- Y --- NT,
MFN

ASEAN (ML)-
US TIFA1008 --- 25/08/2006 ---

N
---

Y
--- ---

ML-US
TIFA1009 --- 10/05/2004

In force ---
N

---
Y

--- ---
ASEAN (ML)-
Australia-New
Zealand1010

--- 27/02/2009
In force ---

N

---

N

---

NT,
MFN,
FET

ASEAN (ML)-
HK-China1011 ---

21/01/1992
In force ---

N
---

Y
---

MFN,
FET

ASEAN (ML)- --- 12/04/2008
In force ---

N
---

N
---

NT,
MFN

998 Malaysia-Organisation of the Islamic Conference (OIC) Investment Agreement.
999 The Association of Southeast Asian Nations (ASEAN)-European Union Cooperation Agreement

(EUCA).
1000 The Association of Southeast Asian Nations (ASEAN)-India Investment Agreement.
1001 Malaysia-Australia Free Trade Agreement (FTA).
1002 Malaysia-India Free Trade Agreement (FTA).
1003 Malaysia-Trans Pacific Partnership (TPP).
1004 Malaysia-ASEAN Comprehensive Investment Agreement.
1005 ASEAN-China Investment Agreement.
1006 ASEAN-Korea Investment Agreement.
1007 Malaysia-Chile Free Trade Agreement (FTA).
1008 ASEAN-United States (US) Trade and Investment Framework Agreement (TIFA).
1009 Malaysia-United States (US) Trade and Investment Framework Agreement (TIFA).
1010 ASEAN-Australia-New Zealand Free Trade Agreement (FTA).
1011 ASEAN-Hong Kong (HK)-China Investment Agreement.
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Japan1012
ML-Brunei -
Indonesia –
Philippines-
Singapore -
Thailand1013

--- 15/12/1987
In force ---

N

---

N

---

NT,
MFN,
FET

ML-Japan1014
---

13/12/2005
In force

--- N --- Y --- NT,
MFN,
FET

ML-NZ1015

---
26/10/2009
In force ---

N
---

Y
---

NT,
MFN,
FET

ML-Pakistan1016
---

08/09/2007
In force ---

N
---

Y
---

NT,
MFN,
FET

ML-Turkey1017
---

17/04/2014
In force ---

N
---

Y
---

NT,
MFN

BD=Bangladesh, ML=Malaysia, Y=Yes, N=No, FET=Fair and equitable treatment,
MFN=Most-favoured nation treatment, NT=National treatment

Source: UNCTAD website

From the above Table 5.4, it appears that all of the Bangladesh and Malaysian TIPs

do not have any reference regarding screening of FDI. In relation to environmental

protection, most of the TIPs have provision.1018 Therefore, considering the

importance of inserting specific provision regarding screening of FDI and

environmental protection as discussed above, both Governments need to consider

these factors seriously while signing any future BITs or TIPs.

1012 ASEAN-Japan Economic Partnership Agreement (EPA).
1013 Investment Agreement among the Governments of Brunei Darussalam, Indonesia, Malaysia,
Philippines, Singapore and Thailand.
1014 Malaysia-Japan Economic Partnership Agreement (EPA).
1015 Malaysia-New Zealand Free Trade Agreement (FTA).
1016 Malaysia-Pakistan Closer Economic Partnership Agreement (CEPA).
1017 Malaysia-Turkey Free Trade Agreement (FTA).
1018 Bangladesh and Malaysia signed TIPs are available at UNCTAD, TIPs, accessed July 21, 2019,
https://investmentpolicy.unctad.org/international-investment-agreements.

https://investmentpolicy.unctad.org/international-investment-agreements/treaties/treaties-with-investment-provisions/3818/investment-agreement-among-the-governments-of-brunei-darussalam-indonesia-malaysia-philippines-singapore-and-thailand
https://investmentpolicy.unctad.org/international-investment-agreements/treaties/treaties-with-investment-provisions/3818/investment-agreement-among-the-governments-of-brunei-darussalam-indonesia-malaysia-philippines-singapore-and-thailand
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5.12 The BITs and TIPs of Bangladesh and Malaysia from the Perspective of
the Participants

In this regard, the participants were asked whether screening of investment proposal

and environmental protection should be included in the BITs and TIPs of Bangladesh

and Malaysia. Their response is presented in Table 5.5 below:

Table 5.5
Inclusion of Screening of Investment Proposal and Environmental Protection into the
BITs and TIPs of Bangladesh

Participant Should include Should not include
P1 Yes
P2 Yes
P3 No comment
P4 Yes
P5 Yes
P6 Yes
Source: Researcher’s own finding from interview

From the above Table 5.5, it appears that five out of six participants are in favour of

inclusion of screening of investment proposal and environmental protection into the

BITs and TIPs of Bangladesh.

Table 5.6
Inclusion of Screening of Investment Proposal and Environmental Protection into the
BITs and TIPs of Malaysia

Participant Should include Should not include

P7 Yes
P8 No comment
P9 Yes
P10 Yes
Source: Researcher’s own finding from interview

From the above Table 5.6, four participants were asked about the inclusion of

screening of investment proposal and environmental protection into the BITs and
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TIPs of Malaysia. In this regard, Participant 7 is in favour of inclusion of specific

provisions and he commented on:1019

Among the potential avenues that could be explored to increase the

protection in the face of environmental damage caused by

investment activities in its territory is the incorporation of civil

liability principles into the MIAs.

He further opined:

By incorporating screening into the MIAs, Malaysia can retain the

policy of autonomy.

Participant 8 did not comment due to lack of knowledge on BITs or TIPs.1020

Participants 9 and 10 are in favour of including specific provisions.1021

From the above, it can be concluded that the participants are in favour of inclusion of

screening of FDI and environmental protection into the BITs and TIPs of Bangladesh

and Malaysia. Therefore, to protect legitimate interest of both Bangladesh and

Malaysia, specific provisions should be included into the BITs and TIPs. This is

because clear provision or description will help minimizing investment disputes and

chances of winning over those disputes.

5.13 Conclusion

Screening of FDI proposal has customarily been very frequent and it is one of the

core equipment to control the entry of FDI into a host state. The host countries use

this system in accord with their national laws and policies to determine on the

1019 P7 (Advocate), interviewed by the researcher, Kuala Lumpur, Malaysia, September 12, 2019.
1020 P8 (Executive Director, MIDA), interviewed by the researcher, Kuala Lumpur, Malaysia,
September 05, 2019.
1021 P9 (Advocate), interviewed by the researcher, Penang, Malaysia, October 26, 2019.
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rejection or approval of FDI proposals. The primary purpose of screening of FDI

proposals is to scrutinise or assess them as to whether or how far they contribute to

the economy; and has prospective impact on domestic economy. Another purpose is

whether foreign investors are following host states law and policies or established

guidelines in the specified sector.

This chapter evaluated the accountability of foreign investors to protect the

environment and the host countries, such as Bangladesh and Malaysia’s right to

control them in their operations. In doing so, the focus was on the present status of

laws and policies of foreign investment, BITs and TIPs to establish how they

determine the related responsibility management for FDI-related environmental

performance. Besides, it has reviewed existing national laws and policies on

environment of Bangladesh and Malaysia, with an in-depth scrutiny of various

recognised regulatory methods applicable to FDI to evaluate their effectiveness,

adequacy, and strength. Thus, it can be drawn from the above-discussion that the

responsibility principle regarding protecting environment is absent in the core FDI

laws and policies in both countries. They simply underscores foreign investors right

to the protection of their investment and properties but does not reflect on related

responsibilities.

Therefore, for proper screening of FDI and to protect environment, it is necessary to

create a specific regulatory mechanism through the enactment of specific laws; or

introduction of relevant principles in FDI legislation; or BITs or TIPs negotiations.

Moreover, the necessary procedural changes must be initiated in the existing

regulatory system in order to make them stronger and effective in enforcement,

implementation, and compliance mechanisms. In absence of adequate and strong
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regulations and enforcement mechanisms, Governments will not succeed to achieve

the new sustainable development goals. In such a case, it is paramount to adopt a

strong regulatory framework to reduce the harmful impacts of FDI in both

Bangladesh and Malaysia. The next chapter would be the concluding chapter

containing summary of findings and recommendations.
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CHAPTER SIX

CONCLUSION AND RECOMMENDATION

6.1 Introduction

For any host states, especially developing and least-developed countries (LDCs),

such as Bangladesh and Malaysia, FDI is essential to overcome various issues; for

examples, unemployment, poverty, illiteracy, resource shortages, infrastructural

backwardness and so on. On the one hand, the contribution of FDI in both countries

is undeniable. On the other hand, it is also necessary to regulate FDI to ensure

positive impacts to fulfil development-oriented goals. To achieve the most wanted

long-term benefits from FDI, there is a pressing need to adopt a regulatory

framework to control FDI instead of liberalised laws and policies. From this point of

view, this thesis is based and argues that existing ‘open-door policy’ should be

replaced with ‘regulated or controlled open-door policy’ in both countries. On this

argument, this thesis has sought:

a) to identify the existing FDI regulatory regime as established by laws, policies,

and International Investment Agreements (IIAs) pertinent to the pre-entry

stage in Bangladesh and Malaysia;

b) to analyse the FDI governing laws and policies of both countries; and

c) to determine the extent to which the interests of both states are protected in

the related legal and policy frameworks.

Findings of the research have been addressed in chapter three, four and five.

Therefore, this chapter attempts to answer research objective four and aims to
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highlight the result of the discussion in accordance with the research objective and

research findings. This chapter is divided into several sections begin with section two

summarises the result of the analysis, whereas section three addresses

recommendations and improvement of law relating to the legal and qualitative

approach on the topic of sovereignty, national interest and security; foreign

ownership; capitalisation and performance requirements; screening of investment

proposal; and environmental protection. The suggestions for further study are

discussed in section four.

There are proposed provisions need to be inserted in the existing law including

Foreign Private Investment (Promotion and Protection) Act 1980 (FPIA 1980),

Bangladesh Export Processing Zones Authority Act 1980 (BEPZA 1980),

Bangladesh Private Export Processing Zones Authority Act 1996 (BPEPZA 1996),

Bangladesh Economic Zones Act 2010 (BEZA 2010), National Industrial Policy

2016 (NIP 2016), and Bangladesh Investment Development Authority Act 2016

(BIDA 2016) in Bangladesh; and Malaysia Investment Development Authority Act

1965 (MIDA 1965), Companies Act 2016 (CA 2016), Industrial Coordination Act

1975 (ICA 1975), Promotion of Investment Act 1986 (PIA 1986), and Ministerial

Functions Act 1969 (MFA 1969) in Malaysia. These laws and policies need to be

amended to ensure the good regulatory practice of FDI in both countries.

6.2 Brief Findings and Recommendations (Bangladesh)

This part discusses on the summary of findings of chapter three, four, and five.

Researcher summaries issues discussed in the finding part of chapter three, four, and

five. This part also contains recommendation from the researcher. This study

established that the legal framework to regulate FDI at the pre-entry stage in
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Bangladesh includes the FPIA 1980, BEPZA 1980, BPEPZA 1996, BEZA 2010, NIP

2016, and BIDA 2016.

To achieve research objectives, chapters’ three to five discussed various laws,

policies and cases regarding foreign investments in Bangladesh. In doing so, the

comparison was made with many developed hosts states FDI laws intending to

improve the existing FDI legal framework. Besides, International Investment

Agreements (IIAs) such as BITs and TIPs of Bangladesh were examined in the

course of discussions. This section is divided into two parts: the first part will

highlight the findings of the study and second part will provide recommendations

concerning the findings.

6.2.1 Sovereignty, National Interest and Security; and Foreign Ownership

(1) Even though Article 145A of the Constitution of Bangladesh requires all

international treaties should be presented before the parliament. This Article do not

mention any guidance on what set of issues or factors need to be considered by the

parliamentary members to protect the sovereignty and national security of

Bangladesh. Article 145A lacks to define the phrase ‘secret session’ anywhere in the

constitution. Moreover, there is no constitutional or statutory binding provision on

the status of the international treaty in the legal system of Bangladesh; nor is there

any procedure as to how these would be implemented in the domestic jurisdiction.

Thus, Article 145A appears to be an incomplete provision of the Constitution of

Bangladesh.

To protect sovereignty, national interest and security of Bangladesh, it is proposed

that Article 145A of the Constitution of Bangladesh should be amended and as



323

proposed by Participant 1 during the interview, various factors should be inserted. In

line with the study, Article 145A should now read as follows:

a) 145A. International treaties

b) All treaties with foreign countries shall be submitted to the President, who

shall cause them to be laid before Parliament: Provided that any such

treaty connected with national security shall be laid in a secret session of

Parliament.

The Parliament should consider factors: whether the text of a

treaty undermines its sovereignty, complies with its national

policies about defence, security, environment, heritage, revenue,

counter-terrorism law and practice.

Based on the House of Commons Procedure and Practice of the United Kingdom, it

is proposed that the definition of ‘secret session’ should be inserted into the

Constitution, where the definition to mean:

The Parliament can sometimes alter its normal schedule of sittings

to accommodate special events or ceremonies. These “special” or

“unusual” sitting will include: sitting for the sole purpose of

attendance at the President ceremony; sitting for the purpose of

electing a Speaker; conducting a secret sitting; and sitting to hear

addresses by distinguished visitors.

Moreover, the researcher proposes the following:

The status of the international treaty, functions of the

Parliamentary members concerning international treaties,

ratification of treaties, and implementation of treaties should be

clearly defined in the domestic jurisdiction.

(2) The FPIA 1980 has provisions to protecting FDI through fair and equitable

treatment. However, it does not provide any provisions to protect sovereignty or
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national interest and security of Bangladesh. This Act lacks to have any precise

regulations that would focus on administrative or legal requirements for accessing to

FDI at the pre-entry stage in Bangladesh. Moreover, the language under section 3

emerges to be very much indicative and do not appear to create any kind of

obligation; instead they can be in use as a guidance to set lenses for approving the

FDI. In this regard, section 3 has mandated the Government to inflict any

requirement at its own discretion without referring to protecting the national interest

of Bangladesh. Furthermore, section 7(1) does not refer to non-discrimination of

expropriation, as well as lacks clear and details provision regarding the method of

payment of compensation in case of nationalisation and expropriation.

To protect sovereignty, national interest and security of Bangladesh, it is proposed

that the FPIA 1980 should include the following provision:

It is the duty of the BIDA or the National Screening Authority to

ensure that FDIs it permits must contribute to the development of

the country.. They must make sure that strict regulation in place to

guarantee that approved and operating FDIs bring economic

benefits, such as new capital, employment, advanced skills and

technology, local capacity-building and export-market.

In section 3(2) of the FPIA 1980, the researcher proposes that the word ‘may’ should

be replaced with ‘must’ to create an obligation on the Government while considering

any FDI proposal. Thus, the section should now read as follows:

2) Sanction of the establishment with foreign capital of an

industrial undertaking under sub-section (1) must be subject to

such conditions as the Government must deem fit to impose.
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Moreover, it is proposed that in section 7(1), wordings such as ‘non-discriminatory

expropriation’ and ‘prompt, adequate and effective compensation’ should be inserted.

Thus, it should now read as follows:

1) Foreign private investment shall not be expropriated or

nationalized or be subject to any measures having the effect of

expropriation or nationalisation except for a public purpose, in a

non-discriminatory manner, against prompt, adequate and effective

compensation which shall be paid expeditiously and be freely

transferable.

(3) The ‘regulated industries’ as mentioned in the NIP 2016 are considered to be

potentially risky for the human health and environment. It encourages industrial

enterprise to adopt pollution control measures; and also seeks to make the industrial

sector environment-friendly. However, it does not have any wide-ranging rule and

policy on how to ensure that the industrialisation process is environment-friendly;

and conforms to specific World Trade Organisation (WTO) agreements and

standards. Moreover, since 1982, the Government has adopted several industrial

policies but due to lack of effective implementation failed to achieve the desired

goals. Huge corruptions and lack of responsibilities of the Government officials are

the foremost reasons. Many entrepreneurs, in particular foreign investors, complain

that most policy reforms in Bangladesh are incomplete and remain only in paper.

Furthermore, some of the measures mentioned in the policy, such as decisions to

have large thrust/service/regulated sectors; or to give new definitions to industry, do

not address the actual problems of the industrial sector, are largely peripheral in

nature.
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The NIP 2016 of Bangladesh should regulate both domestic and foreign investors,

for the establishment and operation of corporations and investment in projects. The

Government must reserve its sovereign right to restrict FDI in sensitive fields by

setting conditions for ‘regulated industries’ that foreign invested projects must be

satisfied for national security and defence, community health and social ethics, social

order and safety. Even though the WTO encourages its member countries to open up

more sectors to foreign investors but in certain sectors the Government should not

permit FDI, unless they form a joint venture with any Bangladeshi partner. Based on

the Law on Enterprises (LOE) and Law on Investment (LOI) 2014 in Vietnam, the

researcher proposes that the NIP 2016 should include the following fundamental test

during the review process to verify:

(a) Satisfaction of investment conditions for FDI (if any); (b)

conformity of the investment projects with the master plan for

socio-economic development and development planning for

relevant business sectors; land-use zoning; socio-economic

impacts and efficiency of the project; (c) satisfaction of conditions

for entitlement to investment incentives (if any); (d) land-use

demand for the project, conditions for the land grant or lease and

the need for conversion of the land-use purpose; and (e)

technological solutions (if applicable).

Additionally, it is proposed that the Government should take all necessary steps to

execute the newly amended policies; as well as must stop corruption at different

levels, which is impeding the process of rapid and healthy industrialisation in

Bangladesh. Based on the ‘reciprocity’ principle of the WTO, the host state such as

Bangladesh has the bargaining power while concluding any treaty or agreement with

any country.
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(4) Concerning foreign ownership in Bangladesh, the Government adopted an open

policy, which allows or welcomes FDI in all sectors (except reserved sectors) in any

form and type, i.e. partnership or sole ownership. Under the existing laws and

policies, it is not an obligation for the MNEs to form a joint venture with a local

partner. The FPIA 1980, the NIP 2016 or the BEPZA 1980 do not impose any

limitation on equity participation and also lacks provision regarding entry

requirements at the pre-entry stage. Thus, foreign ownership is allowed up to 100 per

cent without any condition, and foreign investors do not need to analyse any

development factors. Due to the existing laws and policies, there are numerous

MNEs, which have 100 per cent equity ownership; and as export-oriented companies

also enjoy every bit of local or national incentives. Moreover, the products of the

MNEs are not limited in the domestic markets; as a result, affecting the home-grown

producers, who cannot compete with the mighty MNEs.

The local investors must be allowed to participate in a joint venture with foreign

investors to encourage them; and also to prevent local surplus capital from investing

in foreign jurisdictions. The Government should take necessary steps to initiate the

requisite of joint venture or product sharing investment agreement to make FDI

economically beneficial and less risky. The Government must recruit specialists to

amend or redesign a balanced legal framework, which will protect both local

interests and foreign investors. In addition, following the Malaysian Companies Act

2016 (Part-V, division-1), the Bangladeshi Companies Act 1994 (CA 1994) should

be amended to include separate provisions for foreign investors in Bangladesh.

Therefore, the researcher proposes that the FPIA 1980, the NIP 2016, the CA 1994
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and the BEPZA 1980 should have provision to limit foreign ownership. Thus, the

following proposed provision can be taken into consideration:

In certain sectors (as determined by the Government from time to

time), foreign investors can invest through ‘Equity Joint Ventures’

(EJVs) only. The Bangladeshi joint venture (JV) partner must hold

the controlling equity interest in the JV (e.g. the construction and

operation of nuclear power plants, the selection and breeding of

new varieties of rice, wheat and corn in seed production, the

printing of publications, garments, leather).

(5) The Bangladesh BITs, which has been discussed in chapter three, do not contain

any specific reference of protecting sovereignty, national interest or security and

controlling foreign ownership. Regarding the Bangladesh TIPs, majority covers

national security and interest; but none of them has any specific reference to

controlling foreign ownership. The BITs and TIPs mainly cover various benefits for

foreign investors.

The researcher proposes that the future BITs and TIPs of Bangladesh should include

the following provision concerning sovereignty, national interest or security and

foreign ownership:

Sovereignty, National Interest and Security: The investors shall be

bound by the laws and regulations in force in the host state and

shall refrain from all acts that may disturb public order or morals

or that may be prejudicial to the public interest. He/she is also to

refrain from exercising restrictive practices and from trying to

achieve gains through unlawful means. He/she must not act in such

a way, which will be detrimental to the sovereignty, national

interest and security of the host country.
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Foreign Ownership: In accordance with the provisions in laws,

administrative regulations or local regulations, the host country

can formulate policies on controlling equity ownership of foreign

investment within their respective statutory authorities.

6.2.2 Capitalisation and Performance Requirements

(1) The existing FDI laws (i.e. the FPIA 1980) do not have any such specific

provision to require foreign investors to bring in all or a specific percentage of the

investment capital from their home countries or overseas to fulfil the capitalisation

requirement. In section 3 of the Act, conditions and the procedures to obtain the

Government sanction are not defined. Section 8(1) of the Act guarantees that MNEs

can transfer their capital investment and profits without any hindrance; but it has

been reported that most foreign investors transfer twice as much capital and profit

they actually invested in Bangladesh. Moreover, section 9 of the BEPZA 1980

allows the officials to borrow money but it lacks to define the sources of the financial

institution(s). The local banks are suffering from a shortage of cash because

significant numbers of companies including MNEs are not repaying the loans on

time.

Referring to the capitalisation requirement, it is proposed that the following

provision should be inserted into the FPIA 1980:

The foreign direct investment will be understood as the transfer to

the country of foreign capital or assets owned or controlled by a

foreign investor for an amount of or more than five million US

dollars or their equivalent in other currencies, carried out through

freely convertible foreign currency, physical goods in all their

forms or states, the reinvestment of profits, the capitalisation of
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loans, technology in all its forms provided it may be capitalized or

loans relating to the foreign investment from related companies.

It is also proposed that the Act should also include detail procedures on how to deal

with foreign investors if anyone fails to comply with the capitalisation requirement.

The procedures must conform to the international law and should ensure that due

procedures are maintained while rejecting or terminating the permission of any

existing foreign investment. Moreover, there should be clear procedure on how to

bring capital into Bangladesh and obtain permission from the relevant authority; as

well as Government monitoring system should be strengthened. The researcher

proposes that section 8(1) should be read as follows:

In respect of foreign private investment, the transfer of capital and

the returns from it and, in the event of liquidation of the industrial

undertaking having such investment, of the proceeds from such

liquidation is guaranteed. However, foreign investor(s) may be

barred to transfer more capital and profit to their home country

than their original investment. In such a case, they may be required

to reinvest their profit in the host country in the same or different

sector(s).

Regarding borrowing money by the Authority of BEPZA under section 9 of the

BEPZA 1980, it is proposed that this section should be read as follows:

9) The Authority may borrow money for carrying out the purposes

of this Act. With the prior permission from the Government, the

Authority can borrow money from the domestic banks only and

shall be solely responsible to repay the loan within the due date.

Furthermore, foreign investors should not be allowed to take loans through their local

partners or joint ventures. Instead, should adopt tighter regulations for private sector
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foreign loans considering its sensitiveness. Foreign Capitalisation Policy must be

detailed in the FPIA 1980 so that everyone knows the scope and limitation.

(2) The FPIA 1980 does not require foreign investors to use any local materials and

services. As a result, foreign investors are free to use raw materials produced locally,

or from outside of the country at a competitive price. Even though Bangladesh is

suffering from huge unemployment crisis; but there is no requirement to recruit local

people in the foreign-invested industries or projects. The BEZA 2010 do not specify

whether the Government or Authority follows most-favoured-nation treatment (MFN)

or national treatment (NT) principles of the WTO. Moreover, according to section 13

of the Act, any zone or organisation could be exempted from the application of all or

any of the provisions of the various Acts including the Labour Act 2006.

The researcher proposes that the following provision should be inserted into the

FPIA 1980 to require foreign investors to fulfil performance requirement:

In determining whether investment and the activity related to the

investment are beneficial to Bangladesh, the Authority shall

consider the extent to which the investment or activity will

contribute to the conditions specified in paragraphs (a), (b) and (c),

and any or all of the conditions specified in paragraphs (d), (e), (f),

(g) and (h)—

(a) creation of employment for Bangladeshis;

(b) acquisition of new skills or technology for Bangladeshis;

(c) contribution to tax revenues or other Government revenues;

(d) a transfer of technology to Bangladesh;

(e) an increase in foreign exchange, either through exports or

import substitution;

(f) utilization of domestic raw materials, supplies and services;
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(g) adoption of value addition in the processing of local, natural

and agricultural resources;

(h) utilization, promotion, development and implementation of

information and communication technology;

(i) any other factors that the Authority considers beneficial to

Bangladesh.

The researcher proposes that the following most-favoured-nation treatment principle

of the WTO should be inserted into the BEZA 2010:

Investments made by investors of either Contracting Party in the

territory of the other Contracting Party shall receive treatment

which is fair and equitable and not less favourable than that

accorded to investments made by investors of any third State.

Furthermore, it is proposed that to protect the worker’s right foreign investors should

not be allowed to be exempted from the application of the Labour Act 2006 in EPZs.

Thus, the Labour Act 2006 should be deleted from section 13 of the BEZA 2010.

(3) The importance of imposing technology transfer requirement is paramount for the

development of industrial and service sectors in Bangladesh. The FPIA 1980, which

is the primary FDI governing law have no focus on technology transfer requirement

for foreign investors. The NIP 2016 and the Science and Technology Policy 1986

emphasise that foreign investors should bring new technology into Bangladesh. In

this regard, both policies lack to provide any details guideline on how to ensure that

foreign investors comply with this requirement; or compel them to bring, or transfer

their technology into Bangladesh.
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The Government should consider adding the technology transfer requirements as an

entry condition into the FDI legal or policy framework. In doing so, the FPIA 1980,

which is the primary FDI governing law, must have a specific provision on

technology transfer requirement for foreign investors. Thus, it is proposed that the

following provision should be inserted into the Act:

The Minister may approve the investment proposal after having

considered and satisfied himself or herself that a substantial

number of the following requirements, as each case may require,

are fulfilled or likely to be fulfilled in a specified period:

i. the transfer of technology and technological skills;

ii. the development of managerial skills;

iii. the promotion of research, development and innovation;

iv. other matters relating to the improvement of the economy and

development benefits in the public interest as the Minister may

prescribe within a reasonable period.

Moreover, the NIP 2016 and the Science and Technology Policy 1986 should include

details guideline on how to ensure that foreign investors comply with this

requirement; or compel them to bring or transfer their technology into Bangladesh.

The transfer of foreign technology to Bangladesh in foreign investment projects may

be carried out in the form of purchasing technology based on a contract in

accordance with the law of technology transfer; or capital contribution of the value of

technology. The Government of Bangladesh should encourage accelerating transfer

of technology, especially of advanced technology. In this regard, the following

response from Participant 1 during an interview can be taken into consideration:

Performance requirement should be at the top of the function of the

national authority, which is seriously lacking in Bangladesh. There

is a myth among many relevant officials the FDIs mean economic
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gains, which is so far from reality. The periodic check of

performance of the MNEs at a regular interval must be introduced.

(4) The Privatization Policy 1992 and the NIP 2016 emphasise export-oriented

economic growth and thus, offers different kinds of fiscal and duty incentives.

However, both policies lack any prescribed limit for any MNEs for exports as a

requirement for approval. The Export Policy 2015-2018 also does not have any such

provision concerning export control policy. Moreover, the Bangladesh Bank has

waived the requirement to receive the prior permission to open back- to-back letters

of credit for all export items.

The NIP 2016 or future NIP should have provisions regarding prescribe limit for any

MNEs for exports as a requirement for approval. The Export Policy 2015-2018

should also have a provision concerning export control policy. Moreover, the

Bangladesh Bank should require foreign investors to receive prior permission to open

back- to-back letters of credit for all export items. Most importantly, the Government

should establish a strong monitoring body to observe export performances of MNEs

at regular interval. There should be a clear provision in circumstances, where foreign

investors fail to comply with export performance requirement. Thus, the following

response from Participants 2 and 4 during an interview can be taken into

consideration while formulating any new export control policy:

Participant 2: Depending on the nature of industry or area, the

Government may put conditions in the licence that they have to

fulfil these, that means putting ratio percentage that these much

will have to be from the local people and then technicians of that

level can only be brought from abroad, and they have to have so

much percentage of people skill–unskilled etc. from the local

market.
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Participant 4: Every investor should be required to fulfil a

minimum performance requirement either it be local or foreign.

Investment without economic commitment cannot serve the purpose

of a nation. Commitment for saving the environment, generation of

employment, enhance export volume, diversification of export items,

all these consolidated create performance requirements.

(5) The Bangladesh BITs, which has been discussed in chapter four, do not have any

specific reference regarding capitalisation and performance requirements. Regarding

the Bangladesh TIPs, all of them do not have any reference regarding capitalisation

requirement. Only Bangladesh-Asia Pacific Trade Agreement (APTA) has provisions

regarding performance requirements. The findings further show that BITs and TIPs

mainly cover dispute settlement mechanism and all of them have specific provisions

for full and adequate protection and security; most-favoured-nation treatment; fair

and equitable treatment; national treatment; compensation for expropriation and

nationalisation; as well as other benefits for foreign investors.

The researcher proposes that the future BITs and TIPs of Bangladesh should include

the following provision concerning capitalisation and performance requirements:

Capitalisation Requirement:

1/ Any foreign investor, to be allowed to invest under this

Proclamation, shall be required to allocate a minimum capital of

USD200,000.00 (two hundred thousand) for a single investment

project.

2/ Notwithstanding the provision of Sub-article (1) of this Article,

the minimum capital required of a foreign investor jointly investing

with a domestic investor shall be USD150,000.00 (one hundred

fifty thousand).

3/ Notwithstanding the provision of Sub-article (1) of this Article,

the minimum capital required of a foreign investor investing in
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architectural or engineering works or related technical

consultancy services, technical testing and analysis or in

publishing works shall be:

a) USD100,000.00 (one hundred thousand) if the investment is

made on his own;

b) USD50,000.00 (fifty thousand) if the investment is made jointly

with a domestic investor.

4/ The minimum capital requirement under this Article shall not

apply to:

a) Foreign investor re-investing his profits or dividends generated

from his existing enterprise in any investment area open for foreign

investors;

b) Persons elected as members of the board of directors following

the change of a private limited company to share company; and

c) A foreign investor buying the entirety of an existing enterprise

owned by a foreign investor or the shares therein.

5/ Any foreign investor bringing investment capital into the country

shall have such capital registered by the appropriate investment

organ within one year and obtain a certificate of registration. The

appropriate investment organ shall send a copy of the certificate to

the National Bank of Bangladesh.

Performance Requirement:

1) The Minister may, on behalf of the State, enter into a legally

binding performance agreement with any foreign investor seeking

approval under the relevant Act to agree on matters related to the

contributions of the investment to the development objectives of

Bangladesh.

2) A performance agreement entered into under subsection (1) may

become binding on the parties at the time the investment is

approved in accordance with this Act.

3) An agreement entered into in terms of subsection (2) must be in

accordance with the applicable laws of Bangladesh.
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4) Where an element of an agreement under this section relates to

the application or implementation of another Act under the

authority of another minister, the Minister must consult with the

other minister prior to concluding the agreement.

6.2.3 Screening of Foreign Investment Proposal and Environmental Protection

(1) Under the BIDA 2016, the Bangladesh Investment Development Authority

(BIDA) has created a ‘One Stop Service’ cell to provide all types of services and

assistance to private investments including FDI; but in real terms is yet to materialize.

Poor policy design and implementation, competitive weakness, structural

impediments, low quality of infrastructure and skills, weak institutions, poor

governance and administrative hassles represent the administrative barriers that

discourage potential FDI. Foreign investors face barriers in different regulatory

bodies in the form of their policy, legislation and functions. Moreover, the BIDA has

extremely lenient policies while considering any FDI proposal; and lacks any policy

guideline in consistent with the directives of section 3 of the FPIA 1980. According

to the ‘Ease of Doing Business’ Report 2020, Bangladesh ranks 168 out of the 190

economies in the world. This report shows that the present conditions are not

investment-friendly and lacks significantly favourable regulatory environment for

starting and operating the business in Bangladesh.

The researcher proposes that the screening process of FDI should be strengthened

further in consistence with widespread standards of admission prerequisite as

available in legal and policy regimes across the world. Thus, based on the opinion

received from Participants 1 and 4, the FPIA 1980 should include the following two

tests:
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(a) Net economic gain and (b) national policy compliance. The net

economic gain test should include: whether the proposed FDI will

bring to the economy new capital, employment, advanced skills and

technology, local capacity building and export diversification etc.

The national policy compliance test should include: whether the

proposed FDI complies with its national policies pertaining to

defence, security, terrorism financing, mining, the environment,

heritage, revenue, and counter-terrorism law and practice.

The BIDA of Bangladesh has the same or similar functions like MIDA of Malaysia.

According to the ‘Ease of Doing Business’ Report 2020, Malaysia ranks 12 out of

the 190 economies in the world. Thus, it is proposed that the BIDA should follow the

footsteps of MIDA to improve rankings in future. In doing so, based on the various

steps taken by the MIDA, the followings can be taken into consideration by the

BIDA:

i. Bangladesh should offer investors a dynamic and vibrant

business environment with the ideal prerequisites for growth

and profits;

ii. A well-developed infrastructure and productive workforce is

required;

iii. Political stability and a well-developed legal system is a must;

iv. Attractive incentives for foreign investors;

v. Technological advancement should become an integral part of

Bangladesh's growth as an industrialised nation;

vi. The Government must emphasis on human resource

development to ensure the continuous supply of manpower to

meet the needs of the expanding manufacturing, services and

other sectors;

vii. The Government's objective should be to make Bangladesh a

hub for other value chain activities, such as R&D, design and
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development (D&D), procurement, logistics, distribution and

marketing, business support services and shared services;

viii. Corruption should be reduced.

(2) The FPIA 1980 does not have any provision to create any accountability for

foreign investors or MNEs to protect the environment from their industrial activities.

Even though, chapter 14 of the NIP 2016 has separate provisions regarding

protecting the environment; but these are just mere policies and not yet enacted as a

binding legal regulation for foreign investors. The BEPZA 1980 lacks any provisions

regarding sustainable development and environmental protection. Section 13 of the

BPEPZA 1996 states responsibilities of the sponsor companies but in case of failure

to perform any responsibility, there is no provision about liability in the Act.

Moreover, under section 28 of the BEZA 2010, the Authority (of BEZA) has the

power to cancel or suspend the permit of the EPZ developer in certain cases; but it

lacks to mention the notice period. Even though the ECR 1997 requires establishing

an ETP to obtain the ‘Environmental Clearance Certificate (ECC)’ but it has no

provision directing the establishment of ETP. Bangladesh has the highest number of

green garment factories in the world, but there is no legal framework to regulate

them. There is also legal scarcity for Governmental control throughout monitoring

and inspection; as well as lack of responsibility amongst the Government officers to

protect the environment.

The researcher proposes that the FPIA 1980 should have provisions to create

accountability for foreign investors to protect the environment from industrial

degradation. Thus, the following provision should be inserted into the Act:

Foreign investors shall maintain an environment free from

pollution and shall comply with laws, regulations and instructions
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relevant to security and public health. In case of failure, it shall be

considered as a punishable offence and shall be punished

according to the laws of the host country.

Even though, chapter 14 of the NIP 2016 has separate provisions regarding

protecting the environment; but these policies should be enacted as a binding legal

regulation for foreign investors. In doing so, the Government will be in a better

position to recover compensation from foreign investors. Moreover, it is proposed

that the BEPZA 1980 should include the following provision into the Act regarding

sustainable development and environmental protection:

The investment objective of the People’s Republic of Bangladesh is

to improve the living standard of the peoples of Bangladesh by

realizing a rapid, inclusive and sustainable economic and social

development. The particulars of the objective include the following:

1/ To enhance the competitiveness of the national economy by

promoting investments in productive and enabling sectors;

2/ To create more and better employment opportunity for

Bangladeshi and advance the transfer of knowledge, skills and

technology required for the development of the country;

3/ To increase foreign exchange earnings by encouraging the

expansion in volume, variety and quality of the country’s export

products and services;

4/ To save foreign exchange through local production of import

substitutes;

5/ To augment the role of the private sector in the country’s

economic development;

6/ To exploit and develop natural, cultural, and other resources of

the country;

7/ To create an integrated economy by strengthening inter-sectoral

and foreign-domestic investment linkages;
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8/ To encourage socially and environmentally responsible

investments.

In case of failure to fulfil any responsibilities by the sponsor companies under section

13 of the BPEPZA 1996, it is proposed that a new section should be inserted into the

Act regarding liability. Thus, the following provision can be inserted:

If any sponsor company fails to comply with the responsibilities as

mentioned under section 13 of the Act, the concerned company

shall be given sixty days to comply with it. In case of failure, the

Authority shall have the right to take any legal action against the

company.

Moreover, it is proposed that there should be a notice period mentioned in section 28

of the BEZA 2010 as below:

The Authority has the power to suspend or cancel the permit of the

EPZ developer at any time in cases as mentioned in sub-section (1).

Before cancellation or suspension, the company concerned shall be

given thirty days’ notice to reply or explanation.

Furthermore, the researcher proposes that the ECR 1997 should be amended to

include provisions for waste management, 3R Strategy, the establishment of ETP and

penalty for compliance. In relation to the green factory, the Government should also

adopt specific rules or policies to encourage and facilitate the establishment of more

green industries. This should not be limited only in the garment sector but must

include other sectors. The Government must ensure strict law enforcement

mechanisms by establishing a separate monitoring body for strict observation and

should continue regular inspection of the industries.
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There should be either an independent regulatory body to oversee the compliance, or

each regulatory body should have its own manpower to oversee the compliance.

Other than that the law is there but whether there is any compliance or not, it will

remain on the goodwill and gesture of the company or industry or investors. There

should be trained manpower and sufficient equipment to protect the environment

from degradation. Also there should be a regular survey or data from the regulatory

body to know the present situation of environmental degradation, compliance by the

companies and so on.

(3) The Bangladesh BITs, which has been discussed in chapter five, lacks to have

any provision regarding screening of FDI proposal. In relation to the environment,

apart from Bangladesh-Denmark BIT, Bangladesh-Turkey BIT, and Bangladesh-

U.A.E. BIT, other BITs do not impose any obligation on foreign investors to refrain

from environmental degradation. Regarding the Bangladesh TIPs, they do not have

any reference regarding the screening of FDI. In relation to environmental protection,

most of the TIPs have provision. The BITs and TIPs mainly provide various

protections and benefits to foreign investors.

The researcher proposes that the future BITs and TIPs of Bangladesh should include

the following provision concerning the screening of FDI proposal and environment:

Screening of FDI: Every foreign investment proposal must go

thorough screening process by the relevant Authority of the host

country. While considering any proposal, the Authority shall have

the right to take into account sovereignty, national interest,

national security, sustainable development, environment and other

issues as may deem fit. Without approval by the Authority, foreign

investors should not invest in the host country.
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Environment: Investment shall be prohibited or restricted in those

projects which hinder the development of the national economy or

endanger the national security, or which are technically obsolete

and harmful to the environment.

6.3 Brief Findings and Recommendations (Malaysia)

This part discusses on the summary of findings of chapter three, four, and five.

Researcher summaries issues discussed in the finding part of chapter three, four, and

five. This part also contains a recommendation from the researcher. This study

established that the legal framework to regulate FDI at the pre-entry stage in

Malaysia includes MIDA 1965, CA 2016, ICA 1975, PIA 1986, and MFA 1969.

To achieve research objectives, chapters’ three to five discussed various laws,

policies and cases regarding foreign investments in Malaysia. In doing so, the

comparison was made with FDI laws of many developed hosts states with an

intention to improve the existing FDI legal framework of Malaysia. Besides,

International Investment Agreements (IIAs) such as BITs and TIPs of Malaysia were

examined in the course of discussions. This section is divided into two parts: the first

part will highlight the findings of the study and the second part will provide

recommendations concerning the findings.

6.3.1 Sovereignty, National Interest and Security; and Foreign Ownership

(1) In Malaysia, China’s ‘Belt and Road Initiative’ (BRI) is a development strategy

about building partnerships and infrastructure to boost trade among regional

countries. Malaysia stands out as an attractive BRI destination due to an investment

environment, which offers various opportunities and low levels of risk. Even though

the Government is confident enough to assure that stronger Chinese investment will
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not taint Malaysia’s sovereignty but there is a growing concern amongst the citizens.

There is anxiety about how China’s investments would influence the socio-cultural

and demographic changes in Malaysia. Chinese investments could be seen as a

positive contribution to resolve the necessities in Malaysia but over-concentration of

Chinese investments in Malaysia may turn wrong, given any probable disruptions in

China’s domestic economy. For instance, due to Covid-19, the world has already

witnessed economic disruptions in every country including China.

The Malaysian Government should adopt policy to ensure that every infrastructure

projects developed by Chinese (or other) investors should take into account

Malaysia’s socio-political culture and ‘Malay sovereignty’. In doing so, along with

the local Chinese Chambers of Commerce, the Malay and Indian Chambers of

Commerce should also be involved in every Chinese (or other) invested projects.

Thus it can be ensured that foreign investors are more conscious about the domestic

or national needs. As long as there is a credible Malaysian and/or Malay component

in the participation or ownership of these huge development projects, the ‘Malay

sovereignty’ issue could be protected. Thus, it is proposed that the following

provision should be inserted into the agreement with China or any other foreign

investors:

It is an obligation for any foreign investor(s) to employ at least one

Malaysian Representative in any foreign-invested project(s).

Foreign investor(s) should consult with the relevant Authority of

the Malaysian Government, who after consultation shall fix the

representative(s).

(2) The MIDA 1965 lacks specific provision, which could empower the officials of

MIDA to prohibit or restrict any FDI proposal during entry-level, considering
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national interest and security. There are many host countries, which applies various

tests while considering any FDI proposals; for examples, Australia (national interest

or national security test), Canada (net benefit reviews, national security reviews).

These types of test are missing from the MIDA 1965; as well as the concerned

officials (i.e.MIDA) do not apply these tests while considering any FDI proposal.

The MIDA 1965 is an old Act and requires to be amended. In doing so, based on the

Australian ‘national interest or national security test’, the researcher proposes that the

following provisions should be inserted into the Act:

Where an application for investment may be sensitive (for example,

because it involves unique assets or sensitive industries such as

media, telecommunications, transport, defence-related industries

and activities, the extraction of urcypberanium or plutonium or the

operation of nuclear facilities, other critical infrastructure, cyber

or technological investments), the national interest test should be

applied. This will provide the Government Authority or Minister

with broad discretion to block a proposal. Upon receiving the

Board’s advice, the Authority or Minister must then consider the

following factors when assessing foreign investment proposals:

National Security: the extent to which the investment affects

Malaysia’s ability to protect its strategic and security interests;

Competition: whether the investment may result in an investor

gaining control over market pricing and production of a good or

service in Malaysia or allow an investor to control the global

supply of a product or service;

Malaysian Government Policies: whether the investment may

impact on Malaysian Government tax revenue or other policies,

such as environmental objectives;

Impact on the Malaysian Economy and Community: whether the

investment (including any proposed post-investment restructure)
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may impact on the Malaysian general economy and ensure a fair

return for the Malaysian people; and

Character of the Investor: whether the investor operates on a

transparent commercial basis and is subject to adequate and

transparent regulation and supervision.

(3) Section 4A of the PIA 1986 empowers the Minister to consider any product or

activity that is of strategic and national importance to Malaysia on a case-to-case

basis. This Act does not define ‘national and strategic importance’; or what factors

constitute ‘national and strategic importance’. Section 4(3) provides a ‘consideration

list’, but only vague guidance is given as to the facts that the Minister may take into

account in the exercise of his discretion. The wordings of these sections do not seem

to be creating any legal obligation on the Minister to consider national interest; and if

he fails to do so, there is no specific provision for punishment or any other action that

could be taken against him. Consequently, the present provision leaves the door open

for the Minister to be politically biased, or personally corrupted while determining

the promoted activities or products.

It is proposed that ‘national and strategic importance’ should be defined in section 2

of the PIA 1986. Thus, the following definition can be used:

‘National and Strategic importance’ means a way of evaluating

how important a particular part of the foreign investment proposal

is in the overall scheme of the project.

Moreover, section 4(3) of the Act can be replaced with the following proposed

provision:
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The Minister must consider the following factors when considering

investments by foreign Government investors or foreign

Governments or foreign investors:

 whether the investment is commercial in nature or the investor

is potentially pursuing broader political or strategic objectives

that may be contrary to Malaysia’s national interest;

 the size, importance and potential impact of the investment; and

 whether the foreign Government investor is wholly or partly

foreign-Government owned, and whether it operates on a full

arm’s-length and commercial basis.

(4) According to section 6 of the ICA 1975 empowers the licensing officer may at his

discretion revoke a licence if the manufacturer to whom a licence is issued fails to

comply with any condition of the licence. The Act does not permit any review

procedure in case of revocation or withdrawal of licence.

The researcher proposes that in section 6, a new sub-section (4) should be inserted

regarding the ‘review’ procedure as follows:

4) If any licence of the manufacturer is canceled or rejected by the

licensing officer, then the manufacturer shall have the right to

apply for reviewing the cancellation or rejection. Such application

shall be made to the Higher Authority within 30 days from the date

of cancellation or rejection.

(5) Malaysia’s economy is in crisis at the moment. The economy is faltering and the

Government is floundering, struggling to explain away unprecedented financial

scandals. Critics ascribe that the root cause of Malaysia’s current troubles is

ketuanan Melayu: the ideology of Malay supremacy espoused by the United Malays

National Organization (UMNO). Malaysia has a vast system of institutionalised
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preferences for Malays, the majority of the population, which grants them economic

and other privileges over ethnic Chinese, Indians and other minorities. Although in

place for more than four decades, these policies have failed to significantly help poor

Malays. Promoting Malay supremacy not only undermines Government

accountability; it is the reason for unstable economics. The proponents argue that it is

necessary to preserve certain rights for the Malays; but opponents argue that such

blanket preferential treatment has hampered the countries development, and also

crutched the Malay themselves. The policy inevitably encourages the Bumiputeras to

become way too reliant on the Government and hinder many of their potentials to

compete; and survive in the extremely competitive environments that the other

nationals or races can.

Since independence, the Malaysian Government has adopted various policies to

safeguard the interest of Bumiputeras; and give them an extra advantage compared to

other ethnic Malay citizens. Even though, there were some historical benefits of

adopting these policies but they gradually became a divisive factor for Malaysia.

Therefore, as proposed by Participant 7 during an interview, the following point

should be considered:

The Bumiputera must eventually participate on an equal footing in

the modern high productivity sectors. While there were some

historical benefits of having the ‘Bumiputera Policy’ it is gradually

becoming a divisive factor for the country and Malaysia cannot

afford to continue administering the economic growth from a

purely racial perspective.

The Government should adopt policies, which are based on equality and non-

discrimination. Moreover, the researcher proposes that the foreign companies should
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not be compelled to provide special discounts to the Bumiputeras; in doing so,

should require Malays to compete on equal footing with the rest of the citizens.

Consequently, a ‘need-based’, ‘comprehensive support’, ‘affirmative action’ based

policy should be adopted that will provide a helping hand to the entire races, which

in turn will benefit the Malays the most.

(6) The Malaysian BITs, which has been discussed in chapter three, do not contain

any specific reference of protecting sovereignty, national interest or security and

controlling foreign ownership. Regarding the Malaysian TIPs, the majority cover

national security and interest; but none of them has any specific reference to

controlling foreign ownership. The BITs and TIPs mainly cover various benefits for

foreign investors.

The researcher proposes that the future BITs and TIPs of Malaysia should include the

following provision concerning sovereignty, national interest or security and foreign

ownership:

Sovereignty, National Interest and Security: With respect to

Malaysia, its land territory, internal waters and territorial sea and

any maritime area situated beyond the territorial sea which has

been or might in future be designated under its domestic law, in

accordance with international law, as an area within which

Malaysia may exercise sovereign rights or jurisdiction with regard

to the sea, seabed, the subsoil and the natural resources. Foreign

investors must not act in such a way, which will be detrimental to

the sovereignty, national interest and security of the host country.

Foreign Ownership: In accordance with the provisions in laws,

administrative regulations or local regulations, the host country

shall take necessary steps to ensure equality and non-
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discrimination between the local and foreign investors. The

Government of the host state can formulate policies to protect the

interest of its citizens but will refrain from requiring any foreign

investors to provide any extra benefit(s) to the citizens of the host

country.

6.3.2 Capitalisation and Performance Requirements

(1) In Malaysia, there are three markets: Main Market, ACE Market and LEAP

Market. Besides, to the paid-up capital requirement for listing in the Bursa Malaysia

Berhad, additional listing requirements, such as ‘Profit Test’, ‘Market Capitalisation

Test’ or ‘Infrastructure Project Corporation Test’ are mandatory for listing in the

Main Market. However, there is no such requirement for listing on ACE Market.

Consequently, the clients are not aware of the track record of the ACE listed

companies.

The Government should consider setting stricter test on the ACE market listing, as

the requirements already exist in the Main market. The companies, which are at the

early stage of growth or have no profit track record, should be compelled to fulfil the

tests. This is necessary to protect the clients. The researcher proposes that following

the listing requirements of the Main market; the same requirement should be applied

to the ACE market. Thus the requirements are as follows:

(a) Profit Test: Uninterrupted profit after tax (“PAT”) of three to

five full financial years (“FY”), with an aggregate of a least RM20

million; and PAT of at least RM6 million for the recent full FY;

(b) Market Capitalisation Test: A total market capitalisation of at

least RM500 million upon listing; and Incorporated and generated

operating revenue for at least one full FY prior to submission;

(c) Infrastructure Project Corporation Test: Must have the right to

build and operate an infrastructure project in or outside Malaysia,
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with project costs of not less than RM500 million; and The

concession or licence for the infrastructure project has been

awarded by a Government or a state agency, in or outside

Malaysia, with a remaining concession or licence period of at least

15 years.

Moreover, the Government should establish a strong monitoring cell to observe the

activities of companies and a report should be published based on their performances

since starting the operation of a business. There should be detail provisions on the

consequences if any company fails to comply with the requirements.

(2) Sections 561-579 of the Companies Act 2016 (CA 2016) have provisions for

foreign companies. However, as per the CA 2016, there is no minimum paid-up

capital requirement to setup a foreign company. The CA 2016 lacks to have any

specific provision to restrict any Government official to held shares in the MNEs.

Section 561 requires a foreign company to register under section 562 of the Act

before starting its business operation; failure of which will be considered an

offence. Here section 561(4) lacks to mention punishment for foreign investors

for committing an offence under section 562. Moreover, sections 561-579 have

no provision regarding imposing entry condition of FDI at the pre-entry stage.

Besides, the MIDA 1965 also lacks specific provision regarding the minimum paid-

up capital requirement to setup a company in Malaysia.

It is proposed that either the CA 2016 or the MIDA 1965 should have a specific

provision regarding paid-up capital requirement and; thus, the foreign companies

should be subject to more onerous regulation than private companies. Without any

legal provision, the Government cannot require any foreign investor to bring in a
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particular percentage; or all of the capital. Therefore, the Act should include the

minimum paid-up capital requirement to setup a foreign company in Malaysia.

Consequently, the researcher proposes that the following provision can be inserted

into the Act:

1) A foreign investor shall be liable within sixty days from investing

to register at the Foreign Investment Agency attached to the

Ministry of International Trade and Industry Foreign of Malaysia,

an Investment with a value of USD100000.00 (or its equivalent) or

more. Otherwise he/she will be prohibited to engage in investment

activity.

2) A foreign investor shall be liable once a year (till the end of the

year) to submit to the Foreign Investment Agency the date on the

volume of additionally realized investments.

Moreover, the researcher proposes that section 561(4) should mention punishment

for foreign investors for committing an offence under section 562. Thus, the

following can be inserted into the CA 2016:

561(4) The foreign company and every officer who contravene this

section commit an offence and shall, on conviction, be liable to a

fine not exceeding twenty thousand ringgits and in the case of a

continuing offence, to a further fine not exceeding one thousand

ringgits for each day during which the offence continues after

conviction.

(3) The PIA 1986 empowers the Minister to issue the certificate for pioneer status

under section 5; and has complete jurisdiction to issue, withdrawal or cancellation of

such certificate under sections 8-9. In this regard, the Act does not specify what set

of factors would be considered by the Minister to decide for cancellation or

withdrawal of the certificate. Moreover, the Act lacks provision, which could allow
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the investors to make an application to review the decision of the Minister for

withdrawal or cancellation of such certificate. It also lacks any specific provision

regarding punishment if the Minister is being found guilty of any wrongdoing.

Before withdrawal or cancellation of any certificate by the Minister under sections 8-

9, the researcher proposes that the Minister should consider the following factors:

i. The employment creation for Malaysians;

ii. The contribution of the investment to the advancement of

persons who have been socially, economically or

educationally disadvantaged by past discriminatory laws and

practices;

iii. The contribution of the investment to the implementation of

programmes and policies aimed at redressing social and

economic imbalances in Malaysia, including gender-based

imbalances;

iv. The transfer of technology and technological skills;

v. The development of managerial skills;

vi. The promotion of research, development and innovation;

vii. The value added to the natural resources and manufacturing

sector and procurement of goods and services;

viii. The environmental impact and contribution to environmental

benefits; and

ix. Other matters relating to the improvement of the economy and

development benefits in the public interest as the Minister may

prescribe.

Moreover, upon cancellation or withdrawal of the licence by the Minister, it is

proposed that a ‘review’ procedure should be inserted in section 9 under a new-

subsection:

(8) If the licence is canceled or withdrawn by the Minister under

sections 8-9, the company shall have the right to apply for a



354

‘review’ to the concerned Higher Authority within thirty days from

the date of cancellation or withdrawal.

Furthermore, the Act should include a separate provision regarding punishment if the

Minister is being found guilty of any wrongdoing. Thus, it is proposed that the

following provision should be inserted into the Act:

If the Minister is being found guilty or held liable for any

wrongdoing or misconduct, he/she will be held accountable for

his/her actions. In such a case, it will be considered as a

punishable offence and shall be punished in accordance with the

laws of Malaysia.

(4) As a member of the WTO, according to the national treatment principle, the

Government is under an obligation not to discriminate between its own nationals and

foreign investors in any circumstances. In such circumstances, if the Government

decides to terminate the foreign investment to protect the local market, then the

question of discrimination between foreign investors and nationals would easily arise.

Furthermore, there are various forms of performance requirements in Malaysia (e.g.

the PIA 1986); in contrast, Malaysia is subject to obligations set forth by the TRIMs,

which prohibits performance requirements. Thus, a conflicting situation exists.

As a member of the WTO, Malaysia is required to comply with TRIMs and GATT

provisions. Therefore, to avoid conflict between the PIA 1986 and TRIMs, the

Government should give preference to the TRIMs over the PIA. This is because

every country of WTO is obligated to comply with it. Therefore, to resolve the

conflicting situation between the WTO principle and performance requirement in

Malaysia, it is proposed that the opinion received from Participants 7 and 9 during an

interview can be considered:
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Participant 7: As for the conflict between the Promotion of

Investment Act 1986 and Agreement on Trade-Related Investment

Measures (TRIMs), it can be avoided by prevailing the TRIMs over

the PIA. It is because, all countries of WTO must comply with

TRIMs and GATT provisions, as it is an obligation to do so. As

Malaysia is a member of WTO, Malaysia ought to comply with it.

Participant 9: Malaysia is a member of the World Trade

Organisation, so it should try to comply with the rules and

regulations of it in comparison with local laws etc. If there is any

conflict, the Government should resolve it based on a case-by-case

basis.

(5) From the Malaysian BITs, which have been discussed in chapter four, the BITs

(except Malaysia-Germany BIT) do not have any specific reference regarding

capitalisation and performance requirements. Regarding the Malaysian TIPs, all

Malaysian TIPs do not have any reference regarding capitalisation requirement. In

relation to performance requirements, Malaysia-Australia FTA; Malaysia-ASEAN

CIA; ASEAN (Malaysia)-Korea Framework Agreement; ASEAN (Malaysia)-

Australia-New Zealand FTA; Malaysia-Japan EPA; Malaysia-New Zealand FTA;

and Malaysia-Pakistan CEPA have provisions. The findings further show that BITs

and TIPs mainly cover dispute settlement mechanism and all of them have specific

provisions for full and adequate protection and security; most-favoured-nation

treatment; fair and equitable treatment; national treatment; compensation for

expropriation and nationalisation; as well as other benefits for foreign investors.

The researcher proposes that the future BITs and TIPs of Malaysia should include the

following provision concerning capitalisation and performance requirements:
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Capitalisation Requirement:

1) A person who is not a citizen of Malaysia may participate in an

enterprise if that person:

a) in the case of a joint enterprise with a partner who is a citizen of

Malaysia, invests a foreign capital of not less than two hundred

thousand United States Dollars in cash or capital goods relevant to

the investment or a combination of both by way of equity

participation and the partner who is a citizen does not have less

than ten per cent equity participation in the joint enterprise; or

b) where the enterprise is wholly owned by that person, invests a

foreign capital of not less than five hundred thousand United States

Dollars in cash or capital goods relevant to the investment or a

combination of both by way of equity capital in the enterprise.

2) A person who is not a citizen may engage in a trading enterprise

if that person invests in the enterprise, not less than one million

United States Dollars in cash or goods and services relevant to the

investments.

A person who is not a citizen may engage in a trading enterprise if that person

invests in the enterprise, not less than one million United States Dollars in cash or

goods and services relevant to the investments.”

Performance Requirement:

1. The investment made by foreign investor, as well as its

associations, should contribute to economic and social

development, and to the strengthening of the country's economy,

for which the State recognises it.

2. The objectives are as follows:

a) to develop responsible investment businesses which do not

cause harm to the natural environment and the social

environment for the interest of the Union and its citizens;

b) to create job opportunities for the people;

c) to develop human resources;
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d) to develop high functioning production, service, and trading

sectors;

e) to develop technology, agriculture, livestock and industrial

sectors;

f) to develop various professional fields including infrastructure

around the Union;

g) to enable the citizens to be able to work alongside the

international community;

h) to develop businesses and investment businesses that meet

international standards.

6.3.3 Screening of Foreign Investment Proposal and Environmental Protection

(1) The MIDA 1965 allows FDI only in the manufacturing and service sectors; but it

lacks any specific provision, which could empower the Authority to prohibit or

restrict any FDI proposal at the entry-level. According to the ‘Doing Business Report

2020’, Malaysia ranked 126 among 190 economies in the world for ‘Starting a

Business’. Foreign investors in non-targeted industries tend to receive less

Government assistance in obtaining the necessary approvals from the various

regulatory bodies and also face greater bureaucratic obstacles. Despite the initiation

of the National Policy on Development and Implementation of Regulations (NPDIR)

to make the Government process more inclusive and more accountable for its rules.

There are many foreign investors who continuously criticising about the delays and

lack of transparency in Government’s decision-making process. Moreover, there is a

recurring concern about the implementation of rules on Government procurement

contracts. Despite offering more effective medicines at a lower cost, the Non-

Malaysian pharmaceutical companies claim to have lost their bids against

Bumiputera-owned companies.
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As a primary reviewing and approving authority, the MIDA must ensure that any

FDI proposal meets all criteria or requirements; as well as must consider sovereignty,

national interest and security, economic goals and potential impact on the local

economy. The researcher proposes that the Government can follow the European

Union’s (EU) FDI screening framework as the reference point, which will likely to

improve the screening process in Malaysia. The framework is a very organised

structure, especially on maintaining security and public order for foreign investment

and benefit of the country. Thus, the EU’s screening framework is as follows:

(a) To create an enabling legal framework which embraces the

diversity of Malaysia’ approaches to FDI screening and its

exclusive responsibility for national security, while taking into

account the competence for FDI;

(b) To set basic requirements as well as time-limits for FDI

screening procedures;

(c) A non-exhaustive list of factors that may be taken into

consideration in the screening process;

(d) To reaffirm that Malaysia may maintain, amend or adopt FDI

screening mechanisms on grounds of security or public order

under the conditions of the proposed Regulation, that Malaysia

would not be obliged to create an FDI screening mechanism and

that it retains the final decision-making power on FDI;

(e) To introduce a new Regulatory Body competence to screen FDI

and issue a non-binding opinion, if an FDI in Malaysia may affect

the security or public order of projects or programmes;

(f) To create a cooperation mechanism between the Malaysian

Government and the new Regulatory Body, which aims to enhance

the coordination of screening decisions taken by them;

(g) To increase the awareness of the Malaysian Government and

the new Regulatory Body about planned or completed FDI that

may affect security or public order by way of exchanges of

information;
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(h) To introduce transparency and information requirements for

screening mechanism;

(i) To introduce an Investment Coordination Group as a second

institutional coordination body next to the envisaged FDI

screening contact points;

(j) To require all foreign investors to submit an annual FDI report

to the Regulatory Body to provide additional information on their

application, based on which the Regulatory Body is to draw up and

publish an annual report.

It is proposed that the MIDA should take necessary measures in the area of starting

any business to improve rankings in the ‘Doing Business’. More measures should be

taken to reduce delays in the Government’s authorisation and review process, which

must be transparent; as well as bureaucratic obstacles should be removed. The

Government must ensure proper implementation of the National Policy on

Development and Implementation of Regulations (NPDIR) to make the

Governmental body more accountable for its rules, and to make the process more

inclusive. In this regard, the opinion received from Participant 7 can be taken into

consideration:

The Government can take steps to remedy the issue by

implementing policies to ensure the transparency in decision-

making and speed up the review process without any delay. To fully

address these challenges, the Government needs to integrate anti-

corruption measures in all spheres.

Moreover, it is proposed that the MIDA needs to take necessary steps regarding

political stability, consistent FDI policies, efficient public administration and high

quality support services. To be sufficient, there is a need for greater collaborative

efforts between the various Government agencies and the private sector in creating a
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much more investor-friendly and smoothly functioning business environment. The

MIDA should present a new posture that it plays a key role as a facilitator for

economic development and generation of growth. It must not act purely as

administrators who display power when dispensing services as though it is doing a

favour to the businessmen in their quest for profits.

(2) The MIDA 1965 lacks provision concerning the environment. This is an old Act

and requires to be amended by taking into consideration of the latest changes in the

country. In Malaysia, FDI also caused degradation in the environment in many cases.

After granting permission of entry, if the Authority interferes with the operation of

business to protect the environment, then it becomes more problematic. This is due to

the fact that the Authority must have the principle behind it, also the weight of

rhetoric to support such interference. In such a case, if the Government wants to

withdraw or cancel the licence of the MNEs, foreign investors raise a question about

the motive behind such interference. The EQA 1974 seems insufficient to deal with

these new and complex environmental issues; as well as, it lacks any specific

provision regarding sustainable development. It also lacks an extra-territorial liability

jurisdiction enabling it to take action against companies or entities that cause

pollution from abroad.

The researcher proposes that the MIDA 1965 should include the following provision

regarding environmental protection:

Investors shall not invest in or operate investment enterprises

which are prejudicial to national security, or detrimental to the

natural environment, or public health, or which contravene the

laws of Malaysia.
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Moreover, it is proposed that the EQA 1974 should include the following provision

regarding sustainable development:

(a) It is the State’s duty to promote economic and social

development, through an increment in production and productivity;

(b) That one way to promote economic and social development is to

increase local and foreign investment that devotes resources to

productive activities, necessary to generate employment and

maintain sustained economic growth, benefiting all inhabitants of

the country;

(c) That besides promoting and providing incentives to invest in

general; it is important to attract foreign investment to the country

so that with the input of capital, technology, know-how and

experience, efficiency and competitiveness of the productive

activities to which those resources are allocated are increased;

(d) That to increase the level of foreign investment in the country,

an adequate legal framework, including clear and precise

regulations, in accordance with the best practices on the subject,

and allowing for international competition to attract new

investments is required;

(e) That to the above mentioned effects, it is convenient to set up a

Governmental agency in charge of promoting investment and

facilitating investors to comply with the requisites and procedures

established by law.

Furthermore, taking example from Singapore, it is proposed that the EQA 1974

should also include an extra-territorial liability jurisdiction enabling the Government

agency to take legal action against companies or entities that cause pollution from

abroad.

(3) The Malaysian BITs, which has been discussed in chapter five, lacks provision

regarding screening of FDI proposal. In relation to the environment, apart from
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Malaysia-Germany BIT, other BITs do not impose any obligation on foreign

investors to refrain from environmental degradation. Regarding the Malaysian TIPs,

they do not have any reference regarding the screening of FDI. In relation to

environmental protection, most of the TIPs have provision. The BITs and TIPs

mainly provide various benefits for foreign investors.

The researcher proposes that the future BITs and TIPs of Malaysia should include the

following provision regarding the screening of FDI proposal and environment:

Screening of FDI: Where foreign investors invest in industries or

fields for which a license needs to be obtained according to law,

they shall perform the relevant formalities for the license in

accordance with the law. The relevant competent departments shall

review foreign investors' license applications using the conditions

and procedures consistent with those applied to domestic

investment, except where laws or administrative regulations

provide otherwise. Foreign-invested enterprises, in carrying out

business activities, shall follow the provisions of laws and

administrative regulations of Malaysia.

Environment: Malaysia shall authorise foreign investments as long

as they do not affect the national defence and security, the national

heritage or the environment of the country. Any foreign investors

must comply with the environmental requirement of the country.

6.4 Suggestions for Further Study

This study cannot be said to have covered every aspect of the FDI laws of

Bangladesh and Malaysia at the pre-entry stage. The data collected in this study is

mainly doctrinal, comparative and complemented by qualitative interview, as such

future studies should focus on a quantitative study. Additionally, future studies

should examine FDI laws of Bangladesh and Malaysia at the post-entry stage and
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cover factors such as fiscal/non-fiscal incentives, human (worker) rights, anti-

competition, merger and acquisition, dispute settlement mechanism, sustainable

development and environmental protection.

6.5 Conclusion

In this study, FDI governing laws and policies of both countries have been

comprehensively evaluated and analysed (refer to Table 6.1 as attached as appendix

no-1). The researcher argued that the idea of regulating FDI through legal regime is

virtually ignored. Comparing to the developed host states (as discussed in chapters

three to five), existing FDI laws of both Bangladesh and Malaysia are in-

comprehensive, which mainly focuses to protect the interest of foreign investors.

Therefore, this thesis aims to underscore the urgency of formulating a regulatory and

controlled legal framework of foreign investments at the pre-entry stage.

This proposed legal regime would be development-oriented and a balanced

framework, which shall preserve the interests of both foreign investors and host

states (i.e. Bangladesh and Malaysia). Through a comprehensive and balanced

regulatory legal framework, foreign investors will achieve their expected business

profits; and at the same time, the development goals of both countries will be

accomplished. In such a way, a win-win situation for both parties can be ensured in

contrast to existing winner-loser situation.

Overall, this thesis recommends that to control FDI and to ensure positive

contributions, the FPIA 1980 and the MIDA 1965 as the principal legislations must

be amended to regulate foreign investments at the pre-entry stage. The Governmental

authorities should be more enlightened, proactive and be willing to protect the
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interests in both countries. The regulatory bodies should wake up to their

responsibilities and ensure that other officers are acquainted with the basic

knowledge of their duties and responsibilities; as well as how to enforce the FDI

governing laws and policies.

Foreign investors can form an association mainly protecting their interest; but at the

same time, should act as the best forum that will cooperate with the regulatory bodies.

This association should also encourage foreign investors to comply with the local

laws and policies; as well as refrain from any activity, which may go against the

interest of both countries.

Furthermore, the amendments of the FPIA 1980, the MIDA 1965 and other relevant

laws and policies will help significantly in ensuring that the foreign investments are

regulated properly. In conclusion, incorporation of recommendations provided in this

thesis will strengthen the existing laws and policies further and also increase legal

certainty.
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APPENDICES

Appendix A List of Findings and Recommendations

In Table 6.1 below, the researcher has listed the findings and recommendations of

this study:
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Table 6.1
List of Findings and Recommendations

Chapter Research
Question

Research
Objective

Methodology Findings Recommendations

Three To what
extent the
existing
FDI
governing
laws of
Banglades
h and
Malaysia
were
comparabl
e in
relation to
sovereignt
y, national
interest
and
security,
and
controlling
foreign
ownership
?

To
compare
the
existing
governing
laws in
protecting
the
sovereignt
y, national
interest
and
security,
and
controlling
foreign
ownership.

Doctrinal legal
research
method,
comparative
method and
interview

Bangladesh

(1) Article 145A of the
Constitution lacks to provide
any guidance on what set of
issues or factors need to be
considered by the parliamentary
members to protect the
sovereignty and national security
of Bangladesh.

Amendment: The Parliament should consider
factors: whether the text of a treaty undermines
its sovereignty, complies with its national
policies pertaining to defence, security,
environment, heritage, revenue, counter-
terrorism law and practice.

Article 145A lacks to define the
phrase ‘secret session’ anywhere
in the constitution.

Proposal to insert: The Parliament can
sometimes alter its normal schedule of sittings
to accommodate special events or ceremonies.
These “special” or “unusual” sitting will
include: sitting for the sole purpose of
attendance at the President ceremony; sitting for
the purpose of electing a Speaker; conducting a
secret sitting; and sitting to hear addresses by
distinguished visitors.

There is no constitutional or
statutory binding provision on

Amendment: The status of the international
treaty, functions of the Parliamentary members
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the status of the international
treaty in the legal system of
Bangladesh.

in relation to international treaties, ratification
of treaties, and implementation of treaties
should be clearly defined in the domestic
jurisdiction.

(2) The FPIA 1980 lacks to have
any provisions to protect
sovereignty or national interest
and security of Bangladesh.

Amendment: It is the duty of the BIDA or the
National Screening Authority to ensure that
FDIs it permits must be development-friendly.
They must make sure that strict regulation in
place to guarantee that approved and operating
FDIs bring economic benefits, such as new
capital, employment, advanced skills and
technology, local capacity-building and export-
market.

Section 3 of the FPIA 1980
emerges to be very much
indicative and do not appear to
be obligation creating.

Amendment: The word ‘may’ should be
replaced with ‘must’ to create an obligation on
the Government while considering any FDI
proposal.

Section 7(1) of the FPIA 1980
does not refer to non-
discrimination of expropriation,
as well as lacks clear and details
provision regarding the method
of payment of compensation in
case of nationalisation and
expropriation.

Amendment:Wordings such as ‘non-
discriminatory expropriation’ and ‘prompt,
adequate and effective compensation’ should be
inserted.

(3) The NIP 2016 does not have
any wide-ranging rule and

Amendment: (a) Satisfaction of investment
conditions for FDI (if any); (b) conformity of
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policy on how to ensure that the
industrialisation process is
environment-friendly, and
conforms to specific World
Trade Organisation (WTO)
agreements and standards.

the investment projects with the master plan for
socio-economic development and development
planning for relevant business sectors; land-use
zoning; socio-economic impacts and efficiency
of the project; (c) satisfaction of conditions for
entitlement to investment incentives (if any); (d)
land-use demand for the project, conditions for
the land grant or lease and the need for
conversion of the land-use purpose; and (e)
technological solutions (if applicable).

(4) The FPIA 1980, the NIP
2016, CA 1994 or the BEPZA
1980 do not impose any
limitation on equity participation
and also lacks provision
regarding entry requirements at
pre-entry stage.

Amendment: In certain sectors (as determined
by the Government from time to time), foreign
investors can invest through ‘Equity Joint
Ventures’ (EJVs) only. The Bangladeshi joint
venture (JV) partner must hold the controlling
equity interest in the JV (e.g. the construction
and operation of nuclear power plants, the
selection and breeding of new varieties of rice,
wheat and corn in seed production, the printing
of publications, garments, leather).

(5) The Bangladesh BITs, do not
contain any specific reference of
protecting sovereignty, national
interest or security and
controlling foreign ownership.
The Bangladesh TIPs, majority
covers national security and
interest; but none of them has
any specific reference to

Proposal to insert:
Sovereignty, National Interest and Security -
The investors shall be bound by the laws and
regulations in force in the host state and shall
refrain from all acts that may disturb public
order or morals or that may be prejudicial to the
public interest. He/she is also to refrain from
exercising restrictive practices and from trying
to achieve gains through unlawful means.
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controlling foreign ownership. He/she must not act in such a way, which will
be detrimental to the sovereignty, national
interest and security of the host country.
Foreign Ownership - In accordance with the
provisions in laws, administrative regulations or
local regulations, the host country can formulate
policies on controlling equity ownership of
foreign investment within their respective
statutory authorities.

Malaysia

(1) In Malaysia, there is a
growing concern amongst the
citizens that Chinese
investments will taint Malaysia’s
sovereignty.

Proposal to insert: It is an obligation for any
foreign investor(s) to employ at least one
Malaysian Representative in any foreign
invested project(s). Foreign investor(s) should
consult with the relevant Authority of the
Malaysian Government, who after consultation
shall fix the representative(s).

(2) The MIDA 1965 lacks
specific provision like ‘national
interest or national security’ test
to prohibit or restrict any FDI
proposal during entry level,
considering national interest and
security.

Proposal to insert:Where an application for
investment may be sensitive (for example,
because it involves unique assets or sensitive
industries such as media, telecommunications,
transport, defence-related industries and
activities, the extraction of urcypberanium or
plutonium or the operation of nuclear facilities,
other critical infrastructure, cyber or
technological investments), the national interest
test should be applied. This will provide the
Government Authority or Minister with broad
discretion to block a proposal. Upon receiving
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the Board’s advice, the Authority or Minister
must then consider the following factors when
assessing foreign investment proposals:

 National Security: the extent to which the
investment affects Malaysia’s ability to protect
its strategic and security interests;

 Competition: whether the investment may
result in an investor gaining control over market
pricing and production of a good or service in
Malaysia or allow an investor to control the
global supply of a product or service;

 Malaysian Government Policies: whether
the investment may impact on Malaysian
Government tax revenue or other policies, such
as environmental objectives;

 Impact on the Malaysian Economy and
Community: whether the investment (including
any proposed post-investment restructure) may
impact on the Malaysian general economy and
ensure a fair return for the Malaysian people;
and

 Character of the Investor: whether the
investor operates on a transparent commercial
basis and is subject to adequate and transparent
regulation and supervision.

(3) The PIA 1986 does not
define ‘national and strategic
importance’; or what factors
constitute ‘national and strategic
importance’.

Proposal to insert: ‘National and Strategic
importance’ means a way of evaluating
how important a particular part of the foreign
investment proposal is in the overall scheme of
the project.
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Section 4(3) provides a
‘consideration list’, but only
vague guidance is given as to the
facts that the Minister may take
into account in the exercise of
his discretion.

Amendment: The Minister must consider the
following factors when considering investments
by foreign investors or foreign Governments or
foreign Government investors:
 whether the foreign
Government investor is wholly or partly
foreign-Government owned, and whether it
operates on a full arm’s-length and commercial
basis;
 whether the investment is
commercial in nature or the investor is
potentially pursuing broader political or
strategic objectives that may be contrary to
Malaysia’s national interest; and the size,
importance and potential impact of the
investment.

(4) Section 6 of the ICA 1975
empowers the licensing officer
may at his discretion revoke a
licence but does not permit any
review procedure in case of
revocation or withdrawal of the
licence.

Amendment: If any licence of the manufacturer
is canceled or rejected by the licensing officer,
then the manufacturer shall have the right to
apply for reviewing the cancellation or
rejection. Such application shall be made to the
Higher Authority within 30 days from the date
of cancellation or rejection.

(5) The Bumiputera policy
inevitably encourages the
Bumiputeras to become way too
reliant on the Government, and
hinder many of their potentials

Proposal to insert: The Bumiputera must
eventually participate on an equal footing in the
modern high productivity sectors. While there
were some historical benefits of having the
‘Bumiputera Policy’ it is gradually becoming a
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to compete and survive in the
extremely competitive
environments that the other
nationals or races can.

divisive factor for the country and Malaysia
cannot afford to continue administering the
economic growth from a purely racial
perspective.

(6) The Malaysian BITs do not
contain any specific reference of
protecting sovereignty, national
interest or security and
controlling foreign ownership.
The Malaysian TIPs, majority
cover national security and
interest; but none of them has
any specific reference to
controlling foreign ownership.

Proposal to insert:
Sovereignty, National Interest and Security -
With respect to Malaysia, it is land territory,
internal waters and territorial sea and any
maritime area situated beyond the territorial sea
which has been or might in future be designated
under its domestic law, in accordance with
international law, as an area within which
Malaysia may exercise sovereign rights or
jurisdiction with regard to the sea, seabed, the
subsoil and the natural resources. Foreign
investors must not act in such a way, which will
be detrimental to the sovereignty, national
interest and security of the host country.
Foreign Ownership: In accordance with the
provisions in laws, administrative regulations or
local regulations, the host country shall take
necessary steps to ensure equality and non-
discrimination between the local and foreign
investors. The Government of the host state can
formulate policies to protect the interest of its
citizens but will refrain from requiring any
foreign investors to provide any extra benefit(s)
to the citizens of the host country.
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Four How the
existing
FDI
governing
laws at
pre-entry
stage of
Banglades
h and
Malaysia
were
comparabl
e with
foreign
investors
to fulfil
the
capitalisati
on and
performan
ce
requireme
nts?

To
critically
compare
the current
laws and
practices
of foreign
investors
on the
fulfillment
of
capitalizati
on and
performan
ce
requireme
nt at the
pre-entry
stage in
Banglades
h and
Malaysia.

Doctrinal legal
research
method,
comparative
method and
interview

Bangladesh

(1) The FPIA 1980 do not have
any such specific provision to
require foreign investors to bring
in all, or a specific percentage of
the investment capital from their
home countries or overseas to
fulfil the capitalisation
requirement.

Proposal to insert: The foreign direct
investment will be understood as the transfer to
the country of foreign capital or assets owned or
controlled by a foreign investor for an amount
of or more than five million US dollars or their
equivalent in other currencies, carried out
through freely convertible foreign currency,
physical goods in all their forms or states, the
reinvestment of profits, the capitalisation of
loans, technology in all its forms provided it
may be capitalized or loans relating to the
foreign investment from related companies.

Section 8(1) of the FPIA 1980
guarantees that MNEs can
transfer their capital investment
and profits without any
hindrance but it has been
reported that most foreign
investors transfer twice as much
capital and profit they actually
invested in Bangladesh.

Amendment: In respect of foreign private
investment, the transfer of capital and the
returns from it and, in the event of liquidation of
the industrial undertaking having such
investment, of the proceeds from such
liquidation is guaranteed. However, foreign
investor(s) may be barred to transfer more
capital and profit than their original investment.
In such a case, they may be required to reinvest
their profit in the host country in the same or
different sector(s).

Section 9 of the BEPZA 1980
allows the officials to borrow
money but it lacks to define the
sources of the financial

Amendment: The Authority may borrow money
for carrying out the purposes of this Act. With
the prior permission from the Government, the
Authority can borrow money from the domestic
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institution(s). banks only and shall be solely responsible to
repay the loan within due date.

(2) The FPIA 1980 does not
require foreign investors to use
any local materials and services

Proposal to insert: In determining whether
investment and the activity related to the
investment are beneficial to Bangladesh, the
Authority shall consider the extent to which the
investment or activity will contribute to the
conditions specified in paragraphs (a), (b) and
(c), and any or all of the conditions specified in
paragraphs (d), (e), (f), (g) and (h)—
(a) creation of employment for Bangladeshis;
(b) acquisition of new skills or technology for
Bangladeshis; (c) contribution to tax revenues or
other Government revenues; (d) a transfer of
technology to Bangladesh; (e) an increase in
foreign exchange, either through exports or
import substitution; (f) utilization of domestic
raw materials, supplies and services; (g)
adoption of value addition in the processing of
local, natural and agricultural resources; (h)
utilization, promotion, development and
implementation of information and
communication technology; (i) any other factors
that the Authority considers beneficial to
Bangladesh.

The BEZA 2010 do not specify
whether the Government or
Authority follows national
treatment (NT) or most-

Proposal to insert: Investments made by
investors of either Contracting Party in the
territory of the other Contracting Party shall
receive treatment which is fair and equitable and
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favoured-nation treatment
principles (MFN) of the WTO.

not less favourable than that accorded to
investments made by investors of any third
State.

According to section 13 of the
BEZA 2010, any zone or
organisation could be exempted
from the application of all or any
of the provisions of the various
Acts including the Labour Act
2006.

Proposal: To protect the worker’s right foreign
investors should not be allowed to be exempted
from the application of the Labour Act 2006 in
EPZs. Thus, the Labour Act 2006 should be
deleted from section 13 of the BEZA 2010.

(3) The FPIA 1980, which is the
primary FDI governing law have
no focus on technology transfer
requirement for foreign
investors.

Proposal to insert: The Minister may approve
the investment proposal after having considered
and satisfied himself or herself that a substantial
number of the following requirements, as each
case may require, are fulfilled or likely to be
fulfilled in a specified period:
i. the transfer of technology and technological
skills; ii. the development of managerial skills;
iii. the promotion of research, development and
innovation; iv. other matters relating to the
improvement of the economy and development
benefits in the public interest as the Minister
may prescribe.

The NIP 2016 and the Science
and Technology Policy 1986
lacks to provide any details
guideline on how to ensure that
foreign investors comply with

Proposal to insert: Performance requirement
should be at the top of the function of the
national authority, which is seriously lacking in
Bangladesh. There is a myth among many
relevant officials the FDIs mean economic
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performance requirement or
compel them to bring, or transfer
their technology into
Bangladesh.

gains, which is so far from reality. The periodic
check of performance at a regular interval must
be introduced.

(4) The Privatization Policy
1992, the NIP 2016 and the
Export Policy 2015-2018 lack
any prescribe limit for any
MNEs for exports as a
requirement for approval.

Proposal:
Participant 2: Depending on the nature of
industry or area, the Government may put
conditions in the licence that they have to fulfil
these, that means putting ratio percentage that
these much will have to be from the local people
and then technicians of that level can only be
brought from abroad, and they have to have so
much percentage of people skill–unskilled etc.
from the local market.

Participant 4: Every investor should be required
to fulfil a minimum performance requirement
either it be local or foreign. Investment without
economic commitment cannot serve the purpose
of a nation. Commitment for saving the
environment, generation of employment,
enhance export volume, diversification of export
items, all these consolidated create performance
requirements.

(5) The Bangladesh BITs, do not
have any specific reference
regarding capitalisation and
performance requirements.

Proposal to insert:
Capitalisation Requirement: 1/ Any foreign
investor, to be allowed to invest under this
Proclamation, shall be required to allocate a
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Regarding the Bangladesh TIPs,
all of them do not have any
reference regarding
capitalisation requirement. In
relation to performance
requirements, Bangladesh–Asia
Pacific Trade Agreement
(APTA) have provision.

minimum capital of USD200,000.00 (two
hundred thousand) for a single investment
project; 2/ Notwithstanding the provision of
Sub-article (1) of this Article, the minimum
capital required of a foreign investor jointly
investing with a domestic investor shall be
USD150,000.00 (one hundred fifty thousand);
3/ Notwithstanding the provision of Sub-article
(1) of this Article, the minimum capital required
of a foreign investor investing in architectural or
engineering works or related technical
consultancy services, technical testing and
analysis or in publishing works shall be: a)
USD100,000.00 (one hundred thousand) if the
investment is made on his own; b)
USD50,000.00 (fifty thousand) if the investment
is made jointly with a domestic investor. 4/ The
minimum capital requirement under this Article
shall not apply to: a) Foreign investor re-
investing his profits or dividends generated
from his existing enterprise in any investment
area open for foreign investors; b) Persons
elected as members of the board of directors
following the change of a private limited
company to share company; and c) A foreign
investor buying the entirety of an existing
enterprise owned by a foreign investor or the
shares therein. 5/ Any foreign investor bringing
investment capital into the country shall have
such capital registered by the appropriate
investment organ within one year and obtain a
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certificate of registration. The appropriate
investment organ shall send a copy of the
certificate to the National Bank of Bangladesh.

Performance Requirement: 1) The Minister
may, on behalf of the State, enter into a legally
binding performance agreement with any
foreign investor seeking approval under the
relevant Act to agree on matters related to the
contributions of the investment to the
development objectives of Bangladesh.
2) A performance agreement entered into under
subsection (1) may become binding on the
parties at the time the investment is approved in
accordance with this Act.
3) An agreement entered into in terms of
subsection (2) must be in accordance with the
applicable laws of Bangladesh.
4) Where an element of an agreement under this
section relates to the application or
implementation of another Act under the
authority of another minister, the Minister must
consult with the other minister prior to
concluding the agreement.

Malaysia

(1) There is no ‘Profit Test’,
‘Market Capitalisation Test’ or
‘Infrastructure Project
Corporation Test’ requirement
for listing on ACE Market.

Proposal to insert:
(a) Profit Test: Uninterrupted profit after tax
(“PAT”) of three to five full financial years
(“FY”), with an aggregate of a least RM20
million; and PAT of at least RM6 million for the
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recent full FY;
(b) Market Capitalisation Test: A total market
capitalisation of at least RM500 million upon
listing; and incorporated and generated
operating revenue for at least one full FY prior
to submission;
(c) Infrastructure Project Corporation Test:
Must have the right to build and operate an
infrastructure project in or outside Malaysia,
with project costs of not less than RM500
million; and the concession or licence for the
infrastructure project has been awarded by a
Government or a state agency, in or outside
Malaysia, with a remaining concession or
licence period of at least 15 years.

(2) The CA 2016 or the MIDA
1965 lacks specific provision
regarding minimum paid-up
capital requirement to setup a
company in Malaysia.

Proposal to insert: 1) A foreign investor shall
be liable within sixty days from investing to
register at the Foreign Investment Agency
attached to the Ministry of International Trade
and Industry Foreign of Malaysia, an
Investment with a value of USD100000.00 (or
its equivalent) or more. Otherwise, he/she will
be prohibited to engage in investment activity.
2) A foreign investor shall be liable once a year
(till the end of the year) to submit to the Foreign
Investment Agency the date on the volume of
additionally realised investments.

Section 561(4) of the CA 2016
lacks to mention punishment

Proposal to insert: The foreign company and
every officer who contravene this section
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for foreign investors for
committing an offence under
section 562.

commit an offence and shall, on conviction, be
liable to a fine not exceeding twenty thousand
ringgits and in the case of a continuing offence,
to a further fine not exceeding one thousand
ringgits for each day during which the offence
continues after conviction.

(3) The PIA 1986 does not
specify what set of factors would
be considered by the Minister to
decide for cancellation or
withdrawal of the certificate.

Proposal to insert: i. the employment creation
for Malaysians; ii. the contribution of the
investment to the advancement of persons who
have been socially, economically or
educationally disadvantaged by past
discriminatory laws and practices; iii. the
contribution of the investment to the
implementation of programmes and policies
aimed at redressing social and economic
imbalances in Malaysia, including gender-based
imbalances; iv. the transfer of technology and
technological skills; v. the development of
managerial skills; vi. the promotion of research,
development and innovation; vii. the value
added to the natural resources and
manufacturing sector and procurement of goods
and services; viii. the environmental impact and
contribution to environmental benefits; and ix.
other matters relating to the improvement of the
economy and development benefits in the public
interest as the Minister may prescribe.

The PIA 1986 lacks provision,
which could allow the investors

Proposal to insert: If the licence is canceled or
withdrawn by the Minister under sections 8-9,
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to make an application to review
the decision of the Minister for
withdrawal or cancellation of
such certificate.

the company shall have the right to apply for a
‘review’ to the concerned Higher Authority
within thirty days from the date of cancellation
or withdrawal.

The PIA 1986 also lacks any
specific provision regarding
punishment if the Minister is
being found guilty of any
wrongdoing.

Proposal to insert: If the Minister is being
found guilty or held liable for any wrongdoing
or misconduct, he/she will be held accountable
for his/her actions. In such a case, it will be
considered as a punishable offence and shall be
punished in accordance with the laws of
Malaysia.

(4) There are various forms of
performance requirements in
Malaysia (e.g. the PIA 1986); in
contrast, Malaysia is subject to
obligations set forth by the
TRIMs, which prohibits
performance requirements.
Thus, a conflicting situation
exists.

Proposal to insert:
Participant 7: As for the conflict between the
Promotion of Investment Act 1986 and
Agreement on Trade Related Investment
Measures (TRIMs), it can be avoided by
prevailing the TRIMs over the PIA. It is
because, all countries of WTO must comply
with TRIMs and GATT provisions, as it is an
obligation to do so. As Malaysia is a member of
WTO, Malaysia ought to comply with it.

Participant 9: Malaysia is a member of the
World Trade Organisation, so it should try to
comply with the rules and regulations of it in
comparison with local laws etc. If there is any
conflict, the Government should resolve it based
on a case-by-case basis.
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The Malaysian BITs, (except
Malaysia-Germany BIT) do not
have any specific reference
regarding capitalisation and
performance requirements.
Regarding the Malaysian TIPs,
all Malaysian TIPs do not have
any reference regarding
capitalisation requirement. In
relation to performance
requirements, Malaysia–
Australia FTA; Malaysia-
ASEAN CIA; ASEAN
(Malaysia)-Korea Framework
Agreement; ASEAN (Malaysia)-
Australia-New Zealand FTA;
Malaysia–Japan EPA; Malaysia-
New Zealand FTA; and
Malaysia-Pakistan CEPA have
provisions.

Proposal to insert:
Capitalisation Requirement: 1) A person who is
not a citizen of Malaysia may participate in an
enterprise if that person:
a. in the case of a joint enterprise with a partner
who is a citizen of Malaysia, invests a foreign
capital of not less than two hundred thousand
United States Dollars in cash or capital goods
relevant to the investment or a combination of
both by way of equity participation and the
partner who is a citizen does not have less than
ten per cent equity participation in the joint
enterprise; or b. where the enterprise is wholly
owned by that person, invests a foreign capital
of not less than five hundred thousand United
States Dollars in cash or capital goods relevant
to the investment or a combination of both by
way of equity capital in the enterprise. 2) A
person who is not a citizen may engage in a
trading enterprise if that person invests in the
enterprise, not less than one million United
States Dollars in cash or goods and services
relevant to the investments.

Performance Requirement: 1) The investment
made by foreign investor, as well as its
associations, should contribute to economic and
social development, and to the strengthening of
the country's economy, for which the State
recognises it. 2) The objectives are as follows: a.
to develop responsible investment businesses
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which do not cause harm to the natural
environment and the social environment for the
interest of the Union and its citizens; b. to create
job opportunities for the people; c. to develop
human resources; d. to develop high functioning
production, service, and trading sectors; e. to
develop technology, agriculture, livestock and
industrial sectors; f. to develop various
professional fields including infrastructure
around the Union; g. to enable the citizens to be
able to work alongside with the international
community; h. to develop businesses and
investment businesses that meet international
standards.

Five Were the
existing
FDI
governing
laws of
Banglades
h and
Malaysia
comparabl
e in
relation to
the
screening
of
investment

To
compare
the
existing
governing
laws in
relation to
the
screening
process of
the
investment
proposal,
and
environme

Doctrinal legal
research
method,
comparative
method and
interview

Bangladesh

(1) Criticism of screening
method includes Poor policy
design and implementation,
competitive weakness, structural
impediments, low quality of
infrastructure and skills, weak
institutions, poor governance
and administrative hassles and
so on

Proposal to insert: The FPIA 1980 should
include two tests: (a) Net economic gain and (b)
national policy compliance.

According to the ‘Ease of Doing
Business’ Report 2020,
Bangladesh ranks 168 out of the

Proposal: The BIDA should follow the
footsteps of MIDA to improve rankings in
future and the followings can be taken into
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proposal
and
protecting
the
environme
nt?

ntal laws. 190 economies in the world consideration:
i) Bangladesh should offer
investors a dynamic and vibrant business
environment with the ideal prerequisites for
growth and profits; ii) a well-developed
infrastructure and productive workforce is
required; iii) political stability and a well-
developed legal system is a must; iv) attractive
incentives for foreign investors; v) technological
advancement should become an integral part of
Bangladesh's growth as an industrialised nation;
vi) the Government must emphasis on human
resource development to ensure the continuous
supply of manpower to meet the needs of the
expanding manufacturing, services and other
sectors; vii) the Government's objective should
be to make Bangladesh a hub for other value
chain activities, such as R&D, design and
development (D&D), procurement, logistics,
distribution and marketing, business support
services and shared services; viii) corruption
should be reduced.

(2) The FPIA 1980 does not
have any provision to create any
accountability for foreign
investors or MNEs to protect the
environment from their
industrial activities.

Proposal to insert: Foreign investors shall
maintain an environment free from pollution
and shall comply with laws, regulations and
instructions relevant to security and public
health. In case of failure, it shall be considered
as a punishable offence and shall be punished
according to the laws of the host country.
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The BEPZA 1980 lacks any
provisions regarding sustainable
development and environmental
protection.

Proposal to insert: The investment objective of
the People’s Republic of Bangladesh is to
improve the living standard of the peoples of
Bangladesh by realizing a rapid, inclusive and
sustainable economic and social development.
The particulars of the objective include the
following:
1/ To enhance the competitiveness of the
national economy by promoting investments in
productive and enabling sectors; 2/ To create
more and better employment opportunity for
Bangladeshi and advance the transfer of
knowledge, skills and technology required for
the development of the country; 3/ To increase
foreign exchange earnings by encouraging the
expansion in volume, variety and quality of the
country’s export products and services; 4/ To
save foreign exchange through local production
of import substitutes; 5/ To augment the role of
the private sector in the country’s economic
development; 6/ To exploit and develop natural,
cultural, and other resources of the country; 7/
To create an integrated economy by
strengthening inter-sectoral and foreign-
domestic investment linkages; 8/ To encourage
socially and environmentally responsible
investments.

Under section 28 of the BEZA
2010, the Authority (of BEZA)
has the power to suspend or

Proposal to insert: The Authority has the power
to suspend or cancel the permit of the EPZ
developer at any time in cases as mentioned in
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cancel the permit of the EPZ
developer in certain cases; but it
lacks to mention the notice
period.

sub-section (1). Before cancellation or
suspension, the company concerned shall be
given thirty days’ notice to reply or explanation.

(3) The Bangladesh BITs, which
has been discussed in chapter
five, lacks to have any provision
regarding screening of FDI
proposal. In relation to the
environment, apart from
Bangladesh-Denmark BIT,
Bangladesh-Turkey BIT, and
Bangladesh-U.A.E. BIT, other
BITs do not impose any
obligation on foreign investors
to refrain from environmental
degradation. Regarding the
Bangladesh TIPs, they do not
have any reference regarding the
screening of FDI. In relation to
environmental protection, most
of the TIPs have provision.

Proposal to insert:
Screening of FDI: Every foreign investment
proposal must go thorough screening process by
the relevant authority of the host country. While
considering any proposal, the Authority shall
have the right to take into account sovereignty,
national interest, national security, sustainable
development, environment and other issues as
may deem fit. Without approval by the
Authority, foreign investors should not invest in
the host country.

Environment: Investment shall be prohibited or
restricted in those projects which hinder the
development of the national economy or
endanger the national security, or which are
technically obsolete and harmful to the
environment.

Malaysia

(1) The MIDA 1965 allows FDI
only in the manufacturing and
service sectors; but it lacks any
specific provision, which could
empower the Authority to
prohibit or restrict any FDI

Proposal to insert: The Government can follow
the European Union’s FDI screening framework
as the reference point, which will likely to
improve the screening process in Malaysia.
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proposal at the entry-level.

Many foreign investors continue
to criticise delays and lack of
transparency in Government
decision-making. The
implementation of rules on
Government procurement
contracts is a recurring concern.

Proposal: The Government can take steps to
remedy the issue by implementing policies to
ensure the transparency in decision-making and
speed up the review process without any delay.
To fully address these challenges, the
Government needs to integrate anti-corruption
measures in all spheres.

(2) The MIDA 1965 lacks
provision in relation to the
environment.

Proposal to insert: Investors shall not invest in
or operate investment enterprises which are
prejudicial to national security, or detrimental to
the natural environment, or public health, or
which contravene the laws of Malaysia.

The EQA 1974 lacks any
specific provision regarding
sustainable development.

Proposal to insert: (a) It is the State’s duty to
promote economic and social development,
through an increment in production and
productivity; (b) That one way to promote
economic and social development is to increase
local and foreign investment that devotes
resources to productive activities, necessary to
generate employment and maintain a sustained
economic growth, benefiting all inhabitants of
the country; (c) That besides promoting and
providing incentives to investment in general; it
is important to attract foreign investment to the
country, so that with the input of capital,
technology, know-how and experience,
efficiency and competitiveness of the productive
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activities to which those resources are allocated
are increased; (d) That to increase the level of
foreign investment in the country, an adequate
legal framework, including clear and precise
regulations, in accordance with the best
practices on the subject, and allowing for
international competition in an effort to attract
new investments is required; (e) That to the
above mentioned effects, it is convenient to set
up a Governmental agency in charge of
promoting investment and facilitating investors
to comply with the requisites and procedures
established by law.

(3) The Malaysian BITs lacks
provision regarding screening of
FDI proposal. In relation to the
environment, apart from
Malaysia-Germany BIT, other
BITs do not impose any
obligation on foreign investors
to refrain from environmental
degradation. Regarding the
Malaysian TIPs, they do not
have any reference regarding the
screening of FDI. In relation to
environmental protection, most
of the TIPs have provision.

Proposal to insert:
Screening of FDI: Where foreign investors
invest in industries or fields for which a license
needs to be obtained according to law, they shall
perform the relevant formalities for the license
in accordance with the law. The relevant
competent departments shall review foreign
investors' license applications using the
conditions and procedures consistent with those
applied to domestic investment, except where
laws or administrative regulations provide
otherwise. Foreign-invested enterprises, in
carrying out business activities, shall follow the
provisions of laws and administrative
regulations of Malaysia.

Environment: Malaysia shall authorise foreign
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investments as long as they do not affect the
national defence and security, the national
heritage or the environment of the country.

Source: Researcher’s own finding from the study
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Appendix B Interview Protocol

Introduction and Appreciation
My name is Mohammad Belayet Hossain, Ph.D. Candidate in Law, School of Law,
Universiti Utara Malaysia, Sintok, Kedah, Malaysia. I would like to take this
opportunity to thank you wholeheartedly for agreeing to take part in the interview
today, despite your busy schedule. I am indebted to you forever.

Objectives of the Interview
I am presently researching “A Comparative Study of the Foreign Direct Investment
Laws at the Pre-entry Stage in Bangladesh and Malaysia”. The objective of the
research is to analyse the strengths and weaknesses of the foreign investment laws in
Bangladesh and Malaysia. It is a great pleasure to inform you that you have been
selected to take part in this research based on your position and vast experience in the
area, which I am optimistic, would have a significant contribution to this research.

Confidentiality
Great significance is attached to your opinion and response to achieve the objectives
of this research. The opinion or response would, therefore, be kept confidential and
would mainly be used for this research only; and your identity would remain
undisclosed. Subject to your kind permission, I would like to take note of your
opinion and response, as well as wish to use an audio device in order not to miss out
any important issues. These would assist me in transcribing and analysing the data
accurately.

Format and Length of the Interview
This interview is expected to finish within 45 (forty-five) minutes and would cover 3
(three) key areas.

My Corresponding Address After the Interview
Should you necessitate to contact me after this interview, you can reach me through
the following mobile numbers: +88 (0) 1760-22 65 88 (Bangladesh); +6 (0) 11-3301
6783 (Malaysia); email: hasan1215@yahoo.com .

Clarification
Should you require any further clarification or explanation or have any question
regarding any of the issues, please do not hesitate to ask me.

mailto:hasan1215@yahoo.com
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Section One: Background of the Interviewee and His/Her
Organisation/Institution

(1) Name, position, organisation/institution of the interviewee;

(2) Date of the interview;

(3) Place of the interview;

(4) Nature of activities carried on by the organisation/institution.

Section Two: Sovereignty, National Interest & Security and Foreign Ownership
Control

Bangladesh:

1. Article 145A of the Constitution of Bangladesh states that all treaties with foreign
countries shall be submitted to the President, who shall cause them to be laid
before Parliament. It lacks to provide any guidance on what set of issues or
factors that need to be considered. In your understanding, what factors should be
considered by the Government or parliament to protect sovereignty, national
interest & security?

2. Section 3 of the Foreign Private Investment (Promotion and Protection) Act 1980
(FPIA 1980) reflects on the development-oriented aspects that need to be
considered by the authority while permitting any FDI proposal. In your own view,
do you think section 3 is providing only a guideline to the authority, rather than
creating any obligation on them?

3. In your opinion, what are the legal problems that affect the sovereignty, national
interest & security and how could they be resolved?

4. Do you think the National Industrial Policy (NIP) should have wide-ranging rule
and policy on how to control the 33 regulated sectors? What is your observation
on this?

5. The NIP 2010 does not impose any limitation on equity participation and allows
foreign ownership up to 100 per cent without any condition. In your view, should
the foreign ownership be limited to protect the local industries? If so, how?

6. Do you have any further suggestion or comment regarding sovereignty, national
interest & security, and controlling foreign ownership in Bangladesh?

Malaysia:

1. China’s ‘One Belt, One Road’ has raised the concern of ‘Malay sovereignty’
about how China’s investments would influence the socio-cultural and
demographic changes in Malaysia. What is your opinion in this regard?

2. Section 433B of the National Land Code (Amendment) Act 2016 deals with
overseas land and real estate ownership. How people’s land ownership and
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sovereignty could be protected? Are there any changes that the Government
should consider in its policy-making?

3. In your opinion, do the Malaysia Investment Development Authority Act 1965
(MIDA 1965) should have a specific provision to prohibit or restrict any FDI
proposal at the entry-level, considering national interest and security? If yes, why?

4. Are there any changes necessary in the Promotion of Investment Act 1986 (PIA
1986) to replace the ‘consideration list’ with ‘mandatory list’ to limit the power
of the Minister? What should be the changes?

5. If the state officer under the Industrial Coordination Act 1975 (ICA 1975) cancels
any licence, do you think a ‘review’ procedure should be inserted into the Act? If
so, why?

6. How do you see the ‘Bumiputera Policy’? Is there any alternative to this policy?

7. Do you have any further suggestion or comment regarding sovereignty, national
interest & security, and controlling foreign ownership in Malaysia?

Section Three: Capitalisation and Performance Requirements

Bangladesh:

1. What is your opinion regarding the FPIA 1980 or NIP 2010 or BITs? Should
these contain a specific provision regarding limitations of foreign capitalisation to
overcome the shortage of foreign currency? What policies the Government
should take into account?

2. What steps could be taken by the Government to require foreign investors to
bring capital from home countries, and how to prevent them from raising capital
from the local banks?

3. Should foreign investors be required to fulfil the performance requirement?

4. Like many developed countries, if the Government enacts laws or policies
regarding capitalisation and performance requirements, then will it affect the
inflow of FDI?

5. Do you have any further suggestion or comment regarding capitalisation and
performance requirements in Bangladesh?

Malaysia:

1. In your opinion, should the ‘Market Capitalisation Test’ and/or ‘Infrastructure
Project Corporation Test’ be required before listing in the ACE market?

2. What steps could be taken by the Government to require foreign investors to
bring capital from home countries, and how to prevent them from raising capital
from the local banks?
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3. In your opinion, do the PIA 1986 should have a specific provision regarding
punishment if the Minister is being found guilty of any wrongdoing?

4. If any foreign investor fails to fulfil the performance commitment, then how the
Government should deal with it, or what steps should be taken by the
Government?

5. Malaysia is subject to obligations set forth by the Agreement on Trade-Related
Investment Measures (TRIMs), which prohibits performance requirements; in
contrast, section 4 of the PIA 1986 has provisions for performance requirements,
thus, a conflicting situation exists. How this conflict could be avoided?

6. Do you have any further suggestion or comment regarding capitalisation and
performance requirements in Malaysia?

Section Four: Screening of Investment Proposal and Environmental Protection

Bangladesh:

1. How the screening process of the FDI proposal could be strengthened further?

2. What factors need to be considered to achieve the development goals as
mentioned in section 3 of the FPIA 1980?

3. What obligations should be imposed on foreign investors to protect the
environment?

4. How the environment could be protected from degradation?

5. Are there any changes necessary in the Bangladesh Environment Conservation
Act 1995?

6. Do you have any further suggestion or comment regarding screening of
investment proposal and environmental protection in Bangladesh?

Malaysia:

1. It has been reported about delays in the Government’s review process and lack of
transparency in decision-making. What can be done to overcome this situation?

2. What improvements are required in the FDI screening process?

3. When there is a definite clash between the protection of the environment and FDI,
it is also difficult to determine whether the motive behind the interference is a
concern for the environment; or whether the interference is a protective measure
designed to keep foreigners out of the economy. How to tackle this problem?

4. What changes are necessary for the Environmental Quality Act 1974 to maintain
a higher standard like many developed countries?

5. Do you have any further suggestion or comment regarding screening of
investment proposal and environmental protection in Malaysia?
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Section Five: Other Questions

(A) The multinational company directors will be asked the following additional
questions:

1. What difficulties did you encounter at the pre-entry stage of FDI?

2. In your opinion, is the existing regulatory framework suitable for FDI?

3. What recommendations do you have to increase the inflow of FDI and minimise
the negative impact of FDI?

(B) The regulators will be asked the following additional questions:

1. As one of the regulators, what have you been doing to improve the regulatory
framework of FDI at the pre-entry stage?

2. There is a fear that strict regulation of FDI would affect the inflow into
Bangladesh or Malaysia. What is your opinion on this?

(C) The lawyers will be asked the following additional questions:

1. In your view, what loopholes exist in the FDI laws at the pre-entry stage?

2. Due to the loopholes in the FDI governing laws, what difficulties do you face
during the trial at the court or tribunal?

Section Six:

Do you wish to add anything or share more on other important issues? In the absence
of anything, this is the end of this interview session.

Remarks:

I am very much grateful to you for your enduring and precious time to respond to the
questions. I am thankful to you once again and really appreciate it from the bottom of
my heart.
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Appendix C List of Bangladesh BITs and TIPs

S/
no.

Short Title Parties Status Date of
Signature

Date of
Entry into
Force

Bilateral Investment Treaties (BITs)
1. Austria -

Bangladesh BIT
(2000)

Austria;
Bangladesh; In force 22/12/2000 02/12/2001

2. Bangladesh -
BLEU
(Belgium-
Luxembourg
Economic
Union) BIT
(1981)

Bangladesh;
BLEU (Belgium-
Luxembourg
Economic Union);

In force 23/05/1985 16/09/1991

3. Bangladesh -
China BIT
(1996)

Bangladesh;
China; In force 13/09/2000 26/03/2001

4. Bangladesh -
Denmark BIT
(2009)

Bangladesh;
Denmark; In force 06/11/2013 28/02/2017

5. Bangladesh -
France BIT
(1985)

Bangladesh;
France; In force 11/09/1989 10/10/1990

6. Bangladesh -
Germany BIT
(1981)

Bangladesh;
Germany; In force 07/05/1985 15/09/1990

7. Bangladesh -
India BIT (2009) Bangladesh; India; In force 10/02/2013 08/07/2015

8. Bangladesh -
Indonesia BIT
(1998)

Bangladesh;
Indonesia; In force 10/02/2002 23/04/2003

9. Bangladesh -
Iran, Islamic
Republic of BIT
(2001)

Bangladesh; Iran,
Islamic Republic
of;

In force 30/04/2005 06/12/2006

10. Bangladesh -
Italy BIT (1990) Bangladesh; Italy; In force 21/03/1994 21/09/1998

11. Bangladesh -
Japan BIT
(1998)

Bangladesh;
Japan; In force 11/11/2002 26/08/2003

12. Bangladesh -
Korea, Dem.
People's Rep. of
BIT (1999)

Bangladesh;
Korea, Dem.
People's Rep. of;

Signed 22/06/2003

13. Bangladesh -
Korea, Republic
of BIT (1986)

Bangladesh;
Korea, Republic
of;

In force 19/06/1990 07/10/1992

14. Bangladesh - Bangladesh; In force 13/10/1998 21/08/2000
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Malaysia BIT
(1994)

Malaysia;

15. Bangladesh -
Netherlands BIT
(1994)

Bangladesh;
Netherlands; In force 02/11/1998 02/06/2000

16. Bangladesh -
Pakistan BIT
(1995)

Bangladesh;
Pakistan; Signed 25/10/1999

17. Bangladesh -
Philippines BIT
(1997)

Bangladesh;
Philippines; In force 09/09/2001 02/08/2002

18. Bangladesh -
Poland BIT
(1997)

Bangladesh;
Poland; In force 09/07/2001 20/11/2003

19. Bangladesh -
Romania BIT
(1987)

Bangladesh;
Romania; In force 14/03/1991 01/11/1991

20. Bangladesh -
Singapore BIT
(2004)

Bangladesh;
Singapore; In force 25/06/2008 20/11/2008

21. Bangladesh -
Switzerland BIT
(2000)

Bangladesh;
Switzerland; In force 15/10/2004 04/09/2005

22. Bangladesh -
Thailand BIT
(2002)

Bangladesh;
Thailand; In force 10/06/2006 13/01/2007

23. Bangladesh -
Thailand BIT
(1988)

Bangladesh;
Thailand; Terminated 31/03/1992

Replaced
by new
treaty

24. Bangladesh -
Turkey BIT
(1987)

Bangladesh;
Turkey; In force 13/11/1991 22/06/1994

25. Bangladesh -
Turkey BIT
(2012)

Bangladesh;
Turkey; Signed 13/04/2016

26. Bangladesh -
United Arab
Emirates BIT
(2011)

Bangladesh;
United Arab
Emirates;

Signed 18/01/2015

27. Bangladesh -
United Kingdom
BIT (1980)

Bangladesh;
United Kingdom; In force 20/06/1984 20/06/1984

28. Bangladesh -
United States of
America BIT
(1986)

Bangladesh;
United States of
America;

In force 13/03/1990 26/07/1993

29. Bangladesh -
Uzbekistan BIT
(2000)

Bangladesh;
Uzbekistan; In force 19/07/2004 25/01/2005

30. Bangladesh - Bangladesh; Signed 02/05/2009
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Vietnam BIT
(2005)

Vietnam;

Treaties with Investment Provisions (TIPs)

1.

APTA
Investment
Agreement
(2009)

Bangladesh;
China; Korea,
Republic of; Lao
People's
Democratic
Republic; Sri
Lanka;

Signed 16/12/2013

2.
SAFTA

SAFTA (South
Asian Free Trade
Area Accord);

In force 07/01/2008 02/01/2010

3. Bangladesh-EC
Cooperation
Agreement

Bangladesh; EU
(European Union); In force 23/05/2004 02/03/2005

4. OIC Investment
Agreement
(1981)

OIC (Organisation
of Islamic
Cooperation);

In force 06/06/1985 02/02/1992

Source: UNCTAD website
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Appendix D List of Malaysian BITs and TIPs

S/
no.

Short Title Parties Status Date of
Signature

Date of
Entry into
Force

Bilateral Investment Treaties (BITs)

1. Albania - Malaysia BIT
(1994)

Albania;
Malaysia; In force 25/01/1998 30/03/1998

2. Algeria - Malaysia BIT
(2000)

Algeria;
Malaysia; In force 28/01/2004 10/02/2006

3. Argentina - Malaysia
BIT (1994)

Argentina;
Malaysia; In force 07/09/1998 21/03/2000

4. Austria - Malaysia BIT
(1985)

Austria;
Malaysia; In force 13/04/1989 02/01/1991

5. Bahrain - Malaysia BIT
(1999)

Bahrain;
Malaysia; In force 16/06/2003 22/01/2015

6. Bangladesh - Malaysia
BIT (1994)

Bangladesh;
Malaysia; In force 13/10/1998 21/08/2000

7.

BLEU (Belgium-
Luxembourg Economic
Union) - Malaysia BIT
(1979)

BLEU
(Belgium-
Luxembourg
Economic
Union);
Malaysia;

In force 23/11/1983 09/02/1986

8.
Bosnia and
Herzegovina - Malaysia
BIT (1994)

Bosnia and
Herzegovina;
Malaysia;

In force 17/12/1998 28/05/1999

9. Botswana - Malaysia
BIT (1997)

Botswana;
Malaysia; Signed 01/08/2001

10. Burkina Faso -
Malaysia BIT (1998)

Burkina Faso;
Malaysia; In force 24/04/2002 19/08/2007

11. Cambodia - Malaysia
BIT (1994)

Cambodia;
Malaysia; In force 18/08/1998 10/05/2001

12. Chile - Malaysia BIT
(1992)

Chile;
Malaysia; In force 12/11/1996 05/08/1999

13. China - Malaysia BIT
(1988)

China;
Malaysia; In force 22/11/1992 01/04/1994

14. Croatia - Malaysia BIT
(1994)

Croatia;
Malaysia; In force 17/12/1998 20/07/2000

15. Cuba - Malaysia BIT
(1997)

Cuba;
Malaysia; In force 27/09/2001 28/10/2003

16. Czech Republic -
Malaysia BIT (1996)

Czech
Republic;
Malaysia;

In force 10/09/2000 04/12/2002

17. Denmark - Malaysia
BIT (1992)

Denmark;
Malaysia; In force 07/01/1996 19/09/1996

18. Djibouti - Malaysia BIT
(1998)

Djibouti;
Malaysia; Signed 04/08/2002

19. Egypt - Malaysia BIT
(1997)

Egypt;
Malaysia; In force 15/04/2001 04/02/2004

20. Ethiopia - Malaysia Ethiopia; In force 23/10/2002 05/06/2003
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BIT (1998) Malaysia;

21. Finland - Malaysia BIT
(1985)

Finland;
Malaysia; In force 16/04/1989 04/01/1992

22. France - Malaysia BIT
(1975)

France;
Malaysia; In force 25/04/1979 02/08/1980

23. Germany - Malaysia
BIT (1960)

Germany;
Malaysia; In force 23/12/1964 07/07/1967

24. Ghana - Malaysia BIT
(1996)

Ghana;
Malaysia; In force 09/11/2000 19/04/2001

25. Guinea - Malaysia BIT
(1996)

Guinea;
Malaysia; In force 08/11/2000 25/02/2001

26. Hungary - Malaysia
BIT (1993)

Hungary;
Malaysia; In force 20/02/1997 09/07/1999

27. India - Malaysia BIT
(1995)

India;
Malaysia;

Termin
-ated 04/08/1999 Unilaterally

denounced

28. Indonesia - Malaysia
BIT (1994)

Indonesia;
Malaysia;

Termin
-ated 23/01/1998 Unilaterally

denounced

29.
Iran, Islamic Republic
of - Malaysia BIT
(2002)

Iran, Islamic
Republic of;
Malaysia;

In force 23/07/2006 06/08/2010

30. Italy - Malaysia BIT
(1988)

Italy;
Malaysia; In force 05/01/1992 26/10/1994

31. Jordan - Malaysia BIT
(1994)

Jordan;
Malaysia; In force 03/10/1998 04/03/1999

32. Kazakhstan - Malaysia
BIT (1996)

Kazakhstan;
Malaysia; In force 28/05/2000 04/08/2001

33.
Korea, Dem. People's
Rep. of - Malaysia BIT
(1998)

Korea, Dem.
People's Rep.
of; Malaysia;

In force 05/02/2002 18/10/2002

34. Korea, Republic of -
Malaysia BIT (1988)

Korea,
Republic of;
Malaysia;

In force 12/04/1992 01/04/1993

35. Kuwait - Malaysia BIT
(1987)

Kuwait;
Malaysia; In force 22/11/1991 20/12/1993

36. Kyrgyzstan - Malaysia
BIT (1995)

Kyrgyzstan;
Malaysia; Signed 21/07/1999

37.
Lao People's
Democratic Republic -
Malaysia BIT (1992)

Lao People's
Democratic
Republic;
Malaysia;

Signed 09/12/1996

38. Lebanon - Malaysia
BIT (1998)

Lebanon;
Malaysia; In force 27/02/2002 21/01/2006

39.
Macedonia, The former
Yugoslav Republic of -
Malaysia BIT (1997)

Macedonia,
The former
Yugoslav
Republic of;
Malaysia;

In force 12/11/2001 18/03/2003

40. Malawi - Malaysia BIT
(1996)

Malawi;
Malaysia; Signed 06/09/2000

41. Malaysia - Mongolia Malaysia; In force 28/07/1999 15/01/2000
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BIT (1995) Mongolia;

42. Malaysia - Morocco
BIT (2002)

Malaysia;
Morocco; In force 17/04/2006 24/04/2013

43. Malaysia - Namibia
BIT (1994)

Malaysia;
Namibia; In force 13/08/1998 03/11/2000

44. Malaysia - Netherlands
BIT (1971)

Malaysia;
Netherlands; In force 16/06/1975 14/09/1976

45. Malaysia - Norway BIT
(1984)

Malaysia;
Norway;

Termin
-ated 07/11/1988 Unilaterally

denounced

46. Malaysia - Pakistan
BIT (1995)

Malaysia;
Pakistan;

Termin
-ated 18/07/1999

Replaced
by new
treaty

47. Malaysia - Papua New
Guinea BIT (1992)

Malaysia;
Papua New
Guinea;

Signed 28/10/1996

48. Malaysia - Peru BIT
(1995)

Malaysia;
Peru; In force 14/10/1999 26/12/1999

49. Malaysia - Poland BIT
(1993)

Malaysia;
Poland; In force 22/04/1997 24/03/1998

50. Malaysia - Romania
BIT (1982)

Malaysia;
Romania;

Termin
ated 27/11/1986

Replaced
by new
treaty

51. Malaysia - Romania
BIT (1996)

Malaysia;
Romania; In force 26/06/2000 09/05/2001

52. Malaysia - San Marino
BIT (2012)

Malaysia; San
Marino; Signed 28/09/2016

53. Malaysia - Saudi
Arabia BIT (2000)

Malaysia;
Saudi Arabia; In force 26/10/2004 15/08/2005

54. Malaysia - Senegal BIT
(1999)

Malaysia;
Senegal; Signed 12/02/2003

55. Malaysia - Slovakia
BIT (2007)

Malaysia;
Slovakia; In force 13/07/2011 06/02/2016

56. Malaysia - Spain BIT
(1995)

Malaysia;
Spain; In force 05/04/1999 17/02/2000

57. Malaysia - Sri Lanka
BIT (1982)

Malaysia; Sri
Lanka; In force 17/04/1986 01/11/1999

58. Malaysia - Sudan BIT
(1998)

Malaysia;
Sudan; Signed 03/08/2002

59. Malaysia - Sweden BIT
(1979)

Malaysia;
Sweden; In force 04/03/1983 07/07/1983

60. Malaysia - Switzerland
BIT (1978)

Malaysia;
Switzerland; In force 02/03/1982 10/06/1982

61. Malaysia - Syrian Arab
Republic BIT (2009)

Malaysia;
Syrian Arab
Republic;

In force 08/01/2013 04/05/2013

62.
Malaysia - Taiwan
Province of China BIT
(1993)

Malaysia;
Taiwan
Province of
China;

In force 19/02/1997 19/03/1997

63. Malaysia - Turkey BIT Malaysia; In force 26/02/2002 10/09/2004
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(1998) Turkey;

64.
Malaysia -
Turkmenistan BIT
(1994)

Malaysia;
Turkmenistan; Signed 31/05/1998

65. Malaysia - United Arab
Emirates BIT (1991)

Malaysia;
United Arab
Emirates;

In force 12/10/1995 23/05/1996

66. Malaysia - United
Kingdom BIT (1981)

Malaysia;
United
Kingdom;

In force 22/05/1985 22/10/1992

67. Malaysia - Uruguay
BIT (1995)

Malaysia;
Uruguay; In force 10/08/1999 14/04/2006

68. Malaysia - Uzbekistan
BIT (1997)

Malaysia;
Uzbekistan; In force 07/09/2001 21/01/2004

69. Malaysia - Vietnam
BIT (1992)

Malaysia;
Vietnam; In force 22/01/1996 10/10/1996

70. Malaysia - Yemen BIT
(1998)

Malaysia;
Yemen; Signed 12/02/2002

71. Malaysia - Zimbabwe
BIT (1994)

Malaysia;
Zimbabwe; Signed 29/04/1998

Treaties with Investment Provisions (TIPs)

1.

Comprehensive and
Progressive Agreement
for Trans-Pacific
Partnership (CPTPP)
(2018)

Australia;
Brunei
Darussalam;
Canada; Chile;
Japan;
Malaysia;
Mexico; New
Zealand; Peru;
Singapore;
Viet Nam;

Signed 09/03/2022

2.
ASEAN - Hong Kong,
China SAR Investment
Agreement (2017)

ASEAN
(Association of
South-East
Asian
Nations);
Hong Kong,
China SAR;

Signed 13/11/2021

3. TPP (2016)

Australia;
Brunei
Darussalam;
Canada; Chile;
Japan;
Malaysia;
Mexico; New
Zealand; Peru;
Singapore;
United States
of America;

Signed 05/02/2020
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Vietnam;

4.
ASEAN - India
Investment Agreement
(2014)

ASEAN
(Association of
South-East
Asian
Nations);
India;

Signed 13/11/2018

5. Malaysia - Turkey FTA
(2014)

Malaysia;
Turkey; Signed 18/04/2018

6. Australia - Malaysia
FTA (2012)

Australia;
Malaysia; In force 23/05/2016 02/01/2017

7. India - Malaysia FTA
(2011)

India;
Malaysia; In force 19/02/2015 02/07/2015

8. Chile-Malaysia FTA Chile;
Malaysia; In force 14/11/2014 19/04/2016

9. Malaysia-New Zealand
FTA

Malaysia; New
Zealand; In force 27/10/2013 02/08/2014

10. ASEAN-China
Investment Agreement

ASEAN
(Association of
South-East
Asian
Nations);
China;

In force 16/08/2013 02/01/2014

11. ASEAN-Korea
Investment Agreement

ASEAN
(Association of
South-East
Asian
Nations);
Korea,
Republic of;

In force 03/06/2013 02/09/2013

12. AANZFTA

ASEAN
(Association of
South-East
Asian
Nations);
Australia; New
Zealand;

In force 28/02/2013 11/01/2014

13.

ASEAN
Comprehensive
Investment Agreement
(2009)

ASEAN
(Association of
South-East
Asian
Nations);

In force 27/02/2013 25/02/2016

14. ASEAN-Japan EPA

ASEAN
(Association of
South-East
Asian
Nations);
Japan;

In force 29/03/2012 02/12/2012

15. Malaysia-Pakistan
CEPA

Malaysia;
Pakistan; In force 09/11/2011 02/01/2012
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16. ASEAN-US TIFA

ASEAN
(Association of
South-East
Asian
Nations);
United States
of America;

In force 26/08/2010 26/08/2010

17. Japan-Malaysia EPA Japan;
Malaysia; In force 14/12/2009 14/07/2010

18. ASEAN-Korea
Framework Agreement

ASEAN
(Association of
South-East
Asian
Nations);
Korea,
Republic of;

In force 14/12/2009 02/07/2010

19. Malaysia-US TIFA
Malaysia;
United States
of America;

In force 11/05/2008 11/05/2008

20. ASEAN-India
Framework Agreement

ASEAN
(Association of
South-East
Asian
Nations);
India;

In force 08/03/2008 02/07/2008

21. ASEAN-China
Framework Agreement

ASEAN
(Association of
South-East
Asian
Nations);
China;

In force 05/11/2006 02/07/2007

22. ASEAN Services

ASEAN
(Association of
South-East
Asian
Nations);

In force 16/12/1999 31/12/2002

23. ASEAN Investment
Agreement (1987)

ASEAN
(Association of
South-East
Asian
Nations);

Termin
-ated 16/12/1991

Replaced
by new
treaty

24.

Investment Agreement
among the
Governments of Brunei
Darussalam, Indonesia,
Malaysia, Philippines,
Singapore and Thailand

Brunei
Darussalam;
Indonesia;
Malaysia;
Philippines;
Singapore;
Thailand;

In force 16/12/1991 01/03/1993

25. OIC Investment
Agreement (1981)

OIC
(Organisation In force 06/06/1985 02/02/1992
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of Islamic
Cooperation);

26. ASEAN-EU
Cooperation Agreement

ASEAN
(Association of
South-East
Asian
Nations); EU
(European
Union);

In force 08/03/1984 02/10/1984

27. RCEP

ASEAN
(Association of
South-East
Asian
Nations);
Australia;
China; India;
Japan; Korea,
Republic of;
New Zealand;

In
negotiat
-ion

Source: UNCTAD website
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Appendix E List of Participants

S.N. Name Organisation Position Place of
Interview

P1 Prof. Dr Md. Rafiqul
Islam

Macquarie
University,
Australia

Professor Office

P2 Mr A. F. Hassan Ariff A. F. Hassan
Ariff and
Associates,
Bangladesh

Advocate Law
Chamber

P3 Mr Kazi Habibul Awal Ministry of
Law,
Bangladesh

Secretary Office

P4 Mr Gazi A. K. M. Fazlul
Haque

BIDA,
Bangladesh

Director Office

P5 Engr. Mr. Nazrul Islam NHCLC,
Bangladesh

Director Office

P6 Mr Mohammad Ahsan
Habib Chowdhury

Coats,
Bangladesh

Finance
Director

Office

P7 Mr Norhisham Abd
Bahrin

Azmi &
Associates,
Malaysia

Advocate Law
Chamber

P8 Mr Sivasuriyamoorthy
Sundara Raja

MIDA,
Malaysia

Executive
Director

Office

P9 Mr Peter Huang Peter Huang &
Richard
(Cally),
Malaysia

Advocate Law
Chamber

P10 Prof. Madya Dr. Siti
Nurazira Binti Mohd
Daud

Universiti Utara
Malaysia
(UUM),
Malaysia

Professor Office

Source: Researcher’s own finding

P1 (Professor), Interviewed by the Researcher, Sydney, Australia, July 20, 2019.

P2 (Advocate), Interviewed by the Researcher, Dhaka, Bangladesh, July 06, 2019.

P3 (Secretary, Ministry of Law), Interviewed by the Researcher, Dhaka, Bangladesh,
August 04, 2019.

P4 (Director, BIDA), Interviewed by the Researcher, Dhaka, Bangladesh, September
08, 2019.

P5 (Director, NHCLC), Interviewed by the Researcher, Dhaka, Bangladesh,
December 22, 2019.

P6 (Finance Director, Coats Bangladesh), Interviewed by the Researcher, Dhaka
Bangladesh, December 23, 2019.
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P7 (Advocate), Interviewed by the Researcher, Kuala Lumpur, Malaysia, September
12, 2019.

P8 (Executive Director, MIDA), Interviewed by the Researcher, Kuala Lumpur,
Malaysia, September 05, 2019.

P9 (Advocate), Interviewed by the Researcher, Penang, Malaysia, October 26, 2019.

P10 (Professor), Interviewed by the Researcher, Sintok, Malaysia, March 21, 2021.


	FRONT MATTER
	COPYRIGHT PAGE
	FRONT PAGE
	TITLE PAGE
	CERTIFICATION
	PERMISSION TO USE
	ABSTRACT
	ABSTRAK
	ACKNOWLEDGEMENT
	TABLE OF CONTENTS
	LIST OF ABBREVIATIONS
	LIST OF INTERNATIONAL INSTRUMENTS
	LIST OF CASES
	LIST OF STATUTES
	LIST OF APPENDICES

	MAIN CHAPTER
	CHAPTER ONE: INTRODUCTION
	1.1Introduction
	1.2Problem Statement
	1.2.1 Sovereignty, National Interest and Security

	1.2.2  Capitalisation and Performance Requirements
	1.2.3  Screening of Investment Proposal and Enviro
	1.3Research Framework
	1.4Research Questions
	1.5Research Objectives
	1.6Significance of the Study
	1.7Research Methodology
	1.7.1Research Design
	1.7.2Research Scope
	1.7.3Types of Data
	1.7.4Data Collection Methods
	1.7.5Analysis of Data

	1.8  Limitation of the Study
	1.9  Operational Definitions
	1.9.1  Foreign Direct Investment
	1.9.2  The Pre-entry Stage
	1.9.3  Sovereignty, National Interest and Security
	1.9.4  Foreign Ownership
	1.9.5  Capitalisation Requirement
	1.9.6  Performance Requirement
	1.9.7  Screening of Investment Proposal
	1.9.8  Environmental Protection

	1.10Literature Review
	1.10.1FDI Theories
	1.10.2Sovereignty, National Interest and Security
	1.10.3Capitalisation and Performance Requirements
	1.10.4Screening of Investment Proposal and Enviro
	1.10.5FDI in Bangladesh
	1.10.7Research Gap

	1.11  Outline of Chapters

	CHAPTER TWO: BACKGROUND AND THEORIES OF FDI IN BANG
	2.1Introduction
	2.2Definition of Foreign Direct Investment
	2.3   Pre-entry Stage

	2.4Regulatory Frameworks of FDI in Bangladesh
	2.4.1 Foreign Private Investment (Promotion and P
	2.4.2Bangladesh Export Processing Zone Authority 
	2.4.3Bangladesh Private Export Processing Zones A
	2.4.4Bangladesh Economic Zones Act 2010 (BEZA 201
	2.4.5Bangladesh Investment Development Authority 
	2.4.6National Industrial Policy 2016 (NIP 2016)

	2.5  Institutional Frameworks of FDI in Bangladesh
	2.6Regulatory Frameworks of FDI in Malaysia
	2.6.1Malaysian Investment Development Authority (
	2.6.2Ministerial Functions Act 1969 (MFA 1969)
	2.6.3Industrial Coordination Act 1975 (ICA 1975)
	2.6.4Promotion of Investment Act 1986 (PIA 1986)
	2.6.5Companies Act 2016 (CA 2016)

	2.7  Institutional Frameworks of FDI in Malaysia
	2.8FDI Theories
	2.8.1Neoclassical Theory
	2.8.2Dependency Theory
	2.8.3Mixed-approach Theory

	2.9Conclusion

	CHAPTER THREE: SOVEREIGNTY, NATIONAL INTEREST AND S
	3.1Introduction
	3.2Entry Regulation of FDI in the Host State
	3.3Sovereign Right of the Host State to Regulate 
	3.4Sovereignty, National Interest and Security: F
	3.4.1Protecting Sovereignty through Article 145A 
	3.4.2Protecting National Interest through FPIA 19
	3.4.3Protecting National Security through NIP 201

	3.5Sovereignty, National Interest and Security of
	3.5.1Article 145A of the Constitution of Banglade
	3.5.2Section 3 of the FPIA 1980 Reflecting on the
	3.5.3Legal Problems Effecting Sovereignty, Nation
	3.5.4National Industrial Policy (NIP) and Regulat

	3.6 Regulating FDI through Controlling Foreign Ow
	3.7Foreign Ownership in Bangladesh from the Persp
	3.7.1 NIP 2016 and Limitation on Equity Participa

	3.8 Sovereignty, National Interest and Security: 
	3.8.1Malaysian Sovereignty and China’s ‘One Belt,
	3.8.2Sovereignty Concerning Overseas Land and Rea
	3.8.3Protecting National Interest and Security th
	3.8.4Protecting National Interest through PIA 198
	3.8.5Protecting National Interest through ICA 197

	3.9 Sovereignty, National Interest and Security o
	3.9.1 China’s ‘One Belt, One Road’ and the ‘Malay
	3.9.2 Section 433B of the National Land Code (Ame
	3.9.3 MIDA 1965 in Relation to National Interest 
	3.9.4 PIA 1986 and the Consideration List
	3.9.5 ICA 1975 and Review Procedure

	3.10 Bumiputera Policy and Foreign Ownership in M
	3.11Controlling Foreign Ownership in Malaysia fro
	3.11.1 Bumiputera Policy

	3.12 Laws and Policies of Different Jurisdiction 
	3.13The BITs and TIPs of Bangladesh and Malaysia:
	3.14The BITs and TIPs from the Perspective of the
	3.15Conclusion

	CHAPTER FOUR: CAPITALISATION AND PERFORMANCE REQUIR
	4.1Introduction
	4.2Capitalisation Requirement for Regulating FDI 
	4.3Capitalisation Requirements in Bangladesh from
	4.3.1Limitations on Foreign Capitalisation
	4.3.2Raising Capital from Local Bank by Foreign I

	4.4Regulating FDI through Performance Requirement
	4.4.1Local Content Requirement
	4.4.2 Transfer of Technology Requirement
	4.4.3Export Performance Requirement

	4.5Performance Requirements in Bangladesh from th
	4.5.1Foreign Investors and Performance Requiremen
	4.5.2 Performance Requirement and Inflow of FDI

	4.6Regulating FDI through Capitalisation Requirem
	4.6.1 Listing Requirements in the ACE Market
	4.6.2Importance of Paid-up Capital Requirement fo

	4.7Capitalisation Requirements in Malaysia from t
	4.7.1 Listing Requirements in the ACE Market
	4.7.2 Raising Capital from Local Bank by Foreign 

	4.8FDI and Performance Requirements: Laws and Ins
	4.8.1 Liability of the Minister Under the PIA 198
	4.8.2Performance Requirements in Malaysia and Obl

	4.9Performance Requirements in Malaysia from the 
	4.9.2Dealing with Foreign Investors for Non-fulfi
	4.9.3TRIMs versus PIA 1986

	4.10Laws and Policies of Different Jurisdictions 
	4.11The BITs and TIPs of Bangladesh and Malaysia:
	4.12 The BITs and TIPs from the Perspective of the
	4.13  Conclusion

	CHAPTER FIVE: SCREENING OF FOREIGN INVESTMENT PROPO
	5.1Introduction
	5.2Screening of Foreign Investment Proposal by th
	5.3Screening of FDI in Bangladesh from the Perspe
	5.3.1Strengthening Screening Process of FDI Propo
	5.3.2Development Goals as Mentioned in the FPIA 1

	5.4Legal and Policy Regulations for Environmental
	5.4.1The MNEs and the Impact of FDI on the Enviro

	5.5Protection of Environment in Bangladesh from t
	5.5.1Foreign Investors Obligation on Environmenta
	5.5.3Bangladesh Environment Conservation Act 1995

	5.6Screening of Foreign Direct Investment in Mala
	5.7Screening of FDI in Malaysia from the Perspect
	5.7.1 Delays in Review Process and Transparency i
	5.7.2Improvements of FDI Screening Process

	5.8FDI and Environment: Laws and Regulations of M
	5.9Environmental Protection in Malaysia from the 
	5.9.1Interference with FDI and Environmental Prot
	5.10Laws and Policies of Different Jurisdictions 
	Article 10 of the 
	Article 10-15 of the Foreign Exchange and Foreign 
	Article 10 of the Procedures for Foreign Investmen

	5.11The BITs and TIPs of Bangladesh and Malaysia:
	5.12 The BITs and TIPs of Bangladesh and Malaysia
	5.13Conclusion

	CHAPTER SIX: CONCLUSION AND RECOMMENDATION
	6.1Introduction
	6.2Brief Findings and Recommendations (Bangladesh
	6.2.1Sovereignty, National Interest and Security;
	6.2.2Capitalisation and Performance Requirements
	6.2.3Screening of Foreign Investment Proposal and

	6.3Brief Findings and Recommendations (Malaysia)
	6.3.1Sovereignty, National Interest and Security;
	6.3.2Capitalisation and Performance Requirements
	6.3.3Screening of Foreign Investment Proposal and

	6.4Suggestions for Further Study
	6.5Conclusion

	REFERENCE
	APPENDICES


